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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR part 25

[Docket No. FAA—-2015-1496; Special
Conditions No. 25-601-SC]

Special Conditions: Gulfstream Model
GVII-G500 Airplanes, Side-Stick
Controllers; Controllability and
Maneuverability

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Gulfstream Model GVII-
G500 airplane. This airplane will have
a novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. This design feature is side-
stick controllers, instead of
conventional-control wheel-and-column
design, for pitch and roll control. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective November 4, 2015.

FOR FURTHER INFORMATION CONTACT: Joe
Jacobsen, FAA, Airplane and Flight
Crew Interface Branch, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone (425) 227-2011; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION:

Background

On March 29, 2012, Gulfstream
Aerospace Corporation applied for a

type certificate for their new Model
GVII-G500 airplane. The Model GVII-
G500 will be a large-cabin business jet
with seating for 19 passengers. It will
incorporate a low, swept-wing design
with winglets and a T-tail. The
powerplant will consist of two aft-
fuselage-mounted Pratt & Whitney
turbofan engines. The flight-control
system is a three-axis, fly-by-wire (FBW)
system incorporating active control/
coupled side sticks.

The Model GVII-G500 will have a
wingspan of approximately 87 ft. and a
length of just over 91 ft. Maximum
takeoff weight will be approximately
76,850 lbs and maximum takeoff thrust
will be approximately 15,135 lbs.
Maximum range will be approximately
5,000 nm and maximum operating
altitude will be 51,000 ft.

The Model GVII-G500 airplane will
incorporate a FBW flight-control system,
through side-stick controllers, for pitch
and roll control. Regulatory
requirements, such as the pilot-control
forces prescribed in the referenced
regulations, are not applicable for the
side-stick controller design. In addition,
pilot-control authority may be uncertain
because the side-stick controllers are not
mechanically interconnected to flight
controls as are conventional wheel-and-
column controls.

Type Certification Basis

Under Title 14, Code of Federal
Regulations (14 CFR) 21.17, Gulfstream
must show that the Model GVII-G500
airplane meets the applicable provisions
of 14 CFR part 25, effective February 1,
1965, including Amendments 25-1
through 25-137; 14 CFR part 34, as
amended by Amendments 34—1 through
the most current amendment at time of
design approval; and 14 CFR part 36,
Amendment 36-29.

In addition, the certification basis
includes other regulations, special
conditions, and exemptions that are not
relevant to these special conditions.
Type Certificate no. TC-01-2010-0024
will be updated to include a complete
description of the certification basis for
this airplane model.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Gulfstream Model GVII-G500
airplane because of a novel or unusual
design feature, special conditions are
prescribed under §21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, Gulfstream Model GVII-
G500 airplanes must comply with the
fuel-vent and exhaust-emission
requirements of 14 CFR part 34, and the
noise-certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, under §11.38,
and they become part of the type
certification basis under § 21.17(a)(2).

Novel or Unusual Design Features

Gulfstream Model GVII-G500
airplanes will incorporate the following
novel or unusual design feature:

Side-stick controllers incorporating
fly-by-wire technology for pitch and roll
control, in place of conventional wheel-
and-column controls.

Discussion

These special conditions for the
Gulfstream Model GVII-G500 airplane
address the unique features of the side-
stick controllers. The Model GVII-G500
airplane will incorporate side-stick
controllers controlling a FBW flight-
control system. The FBW control laws
are designed to provide conventional
flying qualities such as positive static
longitudinal and lateral stability as
prescribed in part 25, subpart B.
However, the pilot-control forces
prescribed in the referenced regulations
are not applicable for the side-stick
controller design.

Because current FAA regulations do
not specifically address the use of side-
stick controllers for pitch and roll
control, the unique features of the side
stick therefore must be demonstrated,
through flight and simulator tests, to
have suitable handling and control
characteristics when considering the
following:

e The handling-qualities tasks and
requirements of the Gulfstream Model
GVII-G500 Special Conditions and
other 14 CFR part 25 requirements for
stability, control, and maneuverability,
including the effects of turbulence.
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¢ General ergonomics: Armrest
comfort and support, local freedom of
movement, displacement-angle
suitability, and axis harmony.

e Inadvertent pilot input in
turbulence.

e Inadvertent pitch and roll crosstalk
from pilot inputs on the side-stick
controller.

Discussion of Comments

Notice of proposed special conditions
no. 25-15-07-SC for the Gulfstream
Model GVII-G500 airplane was
published in the Federal Register on
August 18, 2015 [80 FR 49934]. No
comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions apply to Gulfstream Model
GVII-G500 airplanes. Should
Gulfstream apply later for a change to
the type certificate to include another
model incorporating the same or similar
novel or unusual design feature, the
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on
Gulfstream Model GVII-G500 airplanes.
It is not a rule of general applicability.

List of Subjects in 14 CFR part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Gulfstream Model GVII-
G500 airplane, in lieu of §§ 25.143(d),
25.143(i)(2), 25.145(b), 25.173(c),
25.175(b), and 25.175(d):

Pilot strength: In lieu of the control-
force limits shown in § 25.143(d) for
pitch and roll, and in lieu of specific
pitch-force requirements of
§§ 25.143(i)(2), 25.145(b), 25.173(c),
25.175(b), and 25.175(d), Gulfstream
must show that the temporary and
maximum prolonged-force levels for the
side-stick controllers are suitable for all
expected operating conditions and
configurations, whether normal or non-
normal.

Pilot-control authority: The electronic
side-stick-controller coupling design
must provide for corrective and

overriding control inputs by either pilot
with no unsafe characteristics.
Annunciation of the controller status
must be provided, and must not be
confusing to the flightcrew.

Pilot control: Gulfstream must show
by flight tests that the use of side-stick
controllers does not produce unsuitable
pilot-in-the-loop control characteristics
when considering precision path control
and tasks, and turbulence. In addition,
pitch and roll control force and
displacement sensitivity must be
compatible, so that normal pilot inputs
on one control axis will not cause
significant unintentional inputs
(crossover) on the other.

Issued in Renton, Washington, September
25, 2015.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2015-25276 Filed 10-2—15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2015-1482; Special
Conditions No. 25-600-SC]

Special Conditions: Gulfstream Model
GVII-G500 Airplanes, Automatic Speed
Protection for Design Dive Speed

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Gulfstream Model GVII-
G500 airplane. This airplane will have
a novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport-category
airplanes.

This design feature is associated with
a reduced margin between design
cruising speed, Vc/Mc, and design
diving speed, Vp/Mp, based on the
incorporation of a high-speed protection
system that limits nose-down pilot
authority at speeds above Vc/Mc. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.
DATES: Effective November 4, 2015.
FOR FURTHER INFORMATION CONTACT: Walt
Sippel, FAA, Airframe and Cabin Safety

Branch, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057-3356;
telephone 425-227-2774; facsimile
425-227-1232.

SUPPLEMENTARY INFORMATION:

Background

On March 29, 2012, Gulfstream
Aerospace Corporation applied for a
type certificate for their new Model
GVII-G500 airplane. The Model GVII-
G500 airplane will be a large-cabin
business jet with seating for 19
passengers. It will incorporate a low,
swept-wing design with winglets and a
T-tail. The powerplant will consist of
two aft-fuselage-mounted Pratt &
Whitney turbofan engines.

The Model GVII-G500 will have a
wingspan of approximately 87 feet and
a length of just over 91 feet. Maximum
takeoff weight will be approximately
76,850 pounds and maximum takeoff
thrust will be approximately 15,135
pounds. Maximum range will be
approximately 5,000 nautical miles, and
maximum operating altitude will be
51,000 feet.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
Gulfstream must show that the Model
GVII-G500 airplane meets the
applicable provisions of part 25 as
amended by Amendments 25—1 through
25-137.

In addition, the certification basis
includes other regulations, special
conditions, and exemptions that are not
relevant to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for Model GVII-G500 airplanes because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model GVII-G500
airplane must comply with the fuel-vent
and exhaust-emission requirements of
14 CFR part 34, and the noise-
certification requirements of 14 CFR
part 36; and the FAA must issue a
finding of regulatory adequacy under
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§611 of Public Law 92-574, the ‘“Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Gulfstream Model GVII-G500
airplane will incorporate the following
novel or unusual design feature:

For this airplane, Gulfstream will
reduce the margin between Vc/Mc and
Vb/Mbp, required by 14 CFR 25.335(b),
based on the incorporation of a high-
speed protection system in the
airplane’s flight-control laws. The high-
speed protection system limits nose-
down pilot authority at speeds above
Vc/Mg, and prevents the airplane from
performing the maneuver required
under § 25.335(b)(1).

Discussion

Title 14, Code of Federal Regulations
(14 CFR) 25.335(b)(1) is an analytical
envelope condition which was
originally adopted in Part 4b of the Civil
Air Regulations to provide an acceptable
speed margin between design cruise
speed and design dive speed. Flutter
clearance design speeds and airframe
design loads are impacted by the design
dive speed. While the initial condition
for the upset specified in the rule is 1g
level flight, protection is afforded for
other inadvertent overspeed conditions
as well. Section 25.335(b)(1) is intended
as a conservative enveloping condition
for potential overspeed conditions,
including non-symmetric ones. To
establish that potential overspeed
conditions are enveloped, Gulfstream
must demonstrate that any reduced
speed margin based on the high-speed
protection system in the Model GVII-
G500 airplane will not be exceeded in
inadvertent or gust-induced upsets
resulting in initiation of the dive from
non-symmetric attitudes; or that the
airplane is protected by the flight-
control laws from getting into non-
symmetric upset conditions. Gulfstream
must conduct a demonstration that
includes a comprehensive set of
conditions as described below.

These special conditions are in lieu of
§ 25.335(b)(1). Section 25.335(b)(2),
which also addresses the design dive
speed, is applied separately (Advisory
Circular (AC) 25.335—1A provides an
acceptable means of compliance to
§ 25.335(b)(2)).

Special conditions are necessary to
address the Model GVII-G500 airplane
high-speed protection system. These
special conditions identify various
symmetric and non-symmetric

maneuvers that will ensure that an
appropriate design dive speed, Vp/Mp,
is established.

Special Condition 2 of these special
conditions references AC 25-7C, section
8, paragraph 32, “Gust Upset,” included
here for reference:

In the following three upset tests, the
values of displacement should be
appropriate to the airplane type and
should depend upon airplane stability
and inertia characteristics. The lower
and upper limits should be used for
airplanes with low and high
maneuverability, respectively.

(i) With the airplane trimmed in
wings-level flight, simulate a transient
gust by rapidly rolling to the maximum
bank angle appropriate for the airplane,
but not less than 45 degrees nor more
than 60 degrees. The rudder and
longitudinal control should be held
fixed during the time that the required
bank is being attained. The rolling
velocity should be arrested at this bank
angle. Following this, the controls
should be abandoned for a minimum of
3 seconds after Vmo/Mwmo, or after 10
seconds, whichever occurs first.

(ii) Perform a longitudinal upset from
normal cruise. Airplane trim is
determined at Vmo/Mwmo using power
and thrust required for level flight, but
with not more than maximum
continuous power and thrust. This is
followed by a decrease in speed, after
which an attitude of 6 to 12 degrees nose
down, as appropriate for the airplane
type, is attained with the power, thrust,
and trim initially required for Vmo/Mmo
in level flight. The airplane is permitted
to accelerate until 3 seconds after Vmo/
Muwmo. The force limits of § 25.143(d) for
short term application apply.

(iii) Perform a two-axis upset,
consisting of combined longitudinal and
lateral upsets. Perform the longitudinal
upset, as in paragraph (ii) above, and
when the pitch attitude is set, but before
reaching Vmo/Mwo, roll the airplane to
between 15 and 25 degrees. The
established attitude should be
maintained until 3 seconds after Vymo/
Muyo.

Special Conditions 3 and 4 of these
special conditions indicate that failures
of the high-speed protection system
must be improbable and must be
annunciated to the pilots. If these two
criteria are not met, then the probability
that the established dive speed will be
exceeded, and the resulting risk to the
airplane, are too great. On the other
hand, if the high-speed protection
system is known to be inoperative, then
dispatch of the airplane may be
acceptable as allowed by Special
Condition 5 of these special conditions.
Dispatch would only be acceptable if

appropriate reduced operating speeds,
Vmo/Mmo, as well as the overspeed
warning for exceeding those speeds, are
provided in both the airplane flight
manual and on the flightdeck display,
and are equivalent to that of the normal
airplane with the high-speed protection
system operative.

We do not believe that application of
the “Interaction of Systems and
Structures” Special Conditions
(reference GVI Issue Paper A-2), or
EASA Certification Specification
25.302, are appropriate in this case,
because design dive speed is, in and of
itself, part of the design criteria.
Stability and control, flight loads, and
flutter evaluations all depend on the
design dive speed. Therefore, a single
design dive speed should be established
that will not be exceeded, taking into
account the performance of the high-
speed protection system as well as its
failure modes, failure indications, and
accompanying flight-manual
instructions.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of proposed special conditions
no. 25-15-08-SC for the Gulfstream
Model GVII-G500 airplane was
published in the Federal Register on
August 18, 2015 [80 FR 49936]. No
comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the
Gulfstream Model GVII-G500 airplane.
Should Gulfstream apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.
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The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Gulfstream Model GVII-G500
airplanes.

1. In lieu of compliance with
§ 25.335(b)(1), if the flight-control
system includes functions that act
automatically to initiate recovery before
the end of the 20-second period
specified in § 25.335(b)(1), Vp/Mp must
be determined from the greater of the
speeds resulting from conditions (a) and
(b) of these special conditions. The
speed increase occurring in these
maneuvers may be calculated if reliable
or conservative aerodynamic data are
used.

(a) From an initial condition of
stabilized flight at Vc/Mc, the airplane
is upset so as to take up a new flight
path 7.5 degrees below the initial path.
Control application, up to full authority,
is made to try to maintain this new
flight path. Twenty seconds after
initiating the upset, manual recovery is
made at a load factor of 1.5g (0.5
acceleration increment), or such greater
load factor that is automatically applied
by the system with the pilot’s pitch
control neutral. Power, as specified in
§25.175(b)(1)(iv), is assumed until
recovery is initiated, at which time
power reduction, and the use of pilot-
controlled drag devices, may be used.

(b) From a speed below Vc/Mc, with
power to maintain stabilized level flight
at this speed, the airplane is upset so as
to accelerate through V/Mc at a flight
path 15 degrees below the initial path
(or at the steepest nose-down attitude
that the system will permit with full
control authority if less than 15
degrees). The pilot’s controls may be in
the neutral position after reaching V¢/
Mc and before recovery is initiated.
Recovery may be initiated 3 seconds
after operation of the high-speed
warning system by application of a load
of 1.5g (0.5 acceleration increment), or
such greater load factor that is
automatically applied by the system
with the pilot’s pitch control neutral.
Power may be reduced simultaneously.
All other means of decelerating the
airplane, the use of which is authorized
up to the highest speed reached in the
maneuver, may be used. The interval
between successive pilot actions must
not be less than 1 second.

2. The applicant must also
demonstrate that the speed margin,
established as above, will not be
exceeded in inadvertent or gust-induced
upsets resulting in initiation of the dive
from non-symmetric attitudes, unless

the airplane is protected by the flight-
control laws from getting into non-
symmetric upset conditions. The upset
maneuvers described in Advisory
Circular 25-7C, “Flight Test Guide for
Certification of Transport Category
Airplanes,” section 8, paragraph 32,
sub-paragraphs c(3)(a), (b), and (c), may
be used to comply with this
requirement.

3. The probability of any failure of the
high-speed protection system, which
would result in an airspeed exceeding
those determined by Special Conditions
1 and 2, must be less than 105 per
flight hour.

4. Failures of the system must be
annunciated to the pilots. Flight manual
instructions must be provided that
reduce the maximum operating speeds,
Vmo/Mmo. With the system failed, the
operating speed must be reduced to a
value that maintains a speed margin
between Vmo/Mwmo and Vip/Mp, and that
is consistent with showing compliance
with § 25.335(b) without the benefit of
the high-speed protection system.

5. The applicant may request that the
Master Minimum Equipment List relief
for the high-speed protection system be
considered by the FAA Flight
Operations Evaluation Board, provided
that the flight manual instructions
indicate reduced maximum operating
speeds as described in Special
Condition 4. In addition, the flightdeck
display of the reduced operating speeds,
as well as the overspeed warning for
exceeding those speeds, must be
equivalent to that of the normal airplane
with the high-speed protection system
operative. Also, the applicant must
show that no additional hazards are
introduced with the high-speed
protection system inoperative.

Issued in Renton, Washington, September
25, 2015.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2015-25275 Filed 10-2-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-3877; Directorate
Identifier 2015-SW-039—-AD; Amendment
39-18284; AD 2015-18-51]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are publishing a new
airworthiness directive (AD) for Airbus
Helicopters Model AS332C, AS332C1,
AS332L, and AS332L1 helicopters,
which was sent previously to all known
U.S. owners and operators of these
helicopters. This AD requires inspecting
certain tail rotor (T/R) blades, replacing
the set of T/R blades if there is damage,
deactivating the rotor de-icing system,
revising the rotorcraft flight manual
(RFM), and installing a placard. This AD
is prompted by a report of a T/R de-
icing system power supply box stuck in
a ““closed” position providing an
uncontrolled and un-annunciated power
supply to the system. These actions are
intended to detect and prevent
structural damage to the T/R blades
caused by overheating, and subsequent
loss of control of the helicopter.

DATES: This AD becomes effective
October 20, 2015 to all persons except
those persons to whom it was made
immediately effective by Emergency AD
2015-18-51, issued on September 11,
2015, which contains the requirements
of this AD.

We must receive comments on this
AD by December 4, 2015.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
3877; or in person at the Docket
Operations Office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the European Aviation
Safety Agency (EASA) AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this AD, contact Airbus Helicopters,
2701 N. Forum Drive, Grand Prairie, TX
75052; telephone (972) 641-0000 or
(800) 232-0323; fax (972) 641-3775; or
at http://www.airbushelicopters.com/
techpub. You may review the referenced
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N—321, Fort Worth, TX 76177.

FOR FURTHER INFORMATION CONTACT:
George Schwab, Aviation Safety
Engineer, Safety Management Group,
Rotorcraft Directorate, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5110; email
george.schwab@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

On September 11, 2015, we issued
Emergency AD 2015-18-51 to correct an
unsafe condition for Airbus Helicopters
Model AS332C, AS332C1, AS332L, and
AS332L1 helicopters with T/R de-icing
installation unit part number (P/N)
204ZP01Y01 and T/R blade P/N
332A12-0055-XX (where XX is any
dash number) installed. Emergency AD
2015-18-51 requires inspecting each
T/R blade, replacing the set of T/R
blades if there is damage, deactivating
the rotor de-icing system, revising the
RFM, and installing a placard.
Emergency AD 2015-18-51 was sent
previously to all known U.S. owners
and operators of these helicopters and
was prompted by a report of a T/R de-
icing system power supply box stuck in
a “closed” position providing an
uncontrolled and un-annunciated power
supply to the system. The T/R de-icing
system is part of the entire rotor de-icing
system.

Emergency AD 2015-18-51 was
prompted by AD No. 2015-0153-E,
dated July 24, 2015, issued by EASA,
which is the Technical Agent for the
Member States of the European Union,
to correct an unsafe condition for Airbus
Helicopters Model AS332 C, AS332C1,
AS332L, and AS332L1 helicopters,
equipped with T/R de-icing installation
unit P/N 204ZP01Y01 and T/R blade P/
N 332A12-0055-XX (where XX
represents any dash number). EASA
advises of a report of a T/R blade that
was overheated and damaged after
application of alternating current (AC)
from a ground power unit (GPU)
following a flight during which the de-
icing system was used. Subsequent
analysis determined failure of the power
supply box stuck in the “closed”
position caused the uncontrolled power
supply to the rotor blade de-icing
system and subsequent damage. EASA
also states that its AD is considered an
interim action and further AD action
may follow.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by the EASA and determined
the unsafe condition exists and is likely
to exist or develop on other helicopters
of these same type designs.

Related Service Information

Airbus Helicopters issued Alert
Service Bulletin No. AS332-05.01.02,
Revision 0, dated July 22, 2015 (ASB),
which specifies, before each flight and
before starting at least one engine, if the
applicable helicopter has been supplied
external 115V/400Hz AC GPU with the
rotor stationary or if the de-icing system
has been used or tested using an AC
GPU with the rotor stationary or
spinning, visually inspecting the T/R
blades for burn marks, detached leading
edge protection, or cracks at the skin/
leading edge protection junction. If at
least one T/R blade is damaged, the ASB
specifies replacing all of the T/R blades.

AD Requirements

This AD requires, before further flight,
inspecting each T/R blade for a burn
mark, any disbonding of the leading
edge protection, and a crack at the
junction of the skin and the leading
edge protection. If there is a burn mark,
any disbonding of the leading edge
protection, or a crack at the junction of
the skin and the leading edge protection
on a T/R blade, this AD requires
replacing all of the T/R blades with
airworthy T/R blades. This AD also
requires deactivating the rotor de-icing
system, revising the RFM to state that
the rotor de-icing system is deactivated
and that flight into known icing is
prohibited, and installing a placard
stating that the rotor de-icing system is
deactivated.

Differences Between This AD and the
EASA AD

The EASA AD allows operation of the
rotor de-icing system with a recurring
inspection of the T/R blades. This AD
requires an initial inspection and
prohibits operation of the rotor de-icing
system by deactivating the rotor de-icing
system, revising the RFM to state the
rotor de-icing system is deactivated and
flight into known icing is prohibited,
and installing a placard stating that the
rotor de-icing system is deactivated.

Interim Action

We consider this AD to be an interim
action. Once a modification to the rotor
de-icing system design is evaluated,
approved, and available, we might
consider additional rulemaking.

Costs of Compliance

We estimate that this AD affects 19
helicopters of U.S. Registry. We estimate
that operators may incur the following
costs in order to comply with this AD
at an average labor rate of $85 per work-
hour. It takes about 1 work-hour to
inspect the T/R blades for a cost of $85
per helicopter and $1,615 for the U.S.
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fleet. It takes about 2 work-hours to
deactivate the rotor de-icing system for
a cost of $170 per helicopter and $3,230
for the U.S. fleet. It takes about 0.5
work-hour to revise the RFM for a cost
of $43 per helicopter and $817 for the
U.S. fleet. It takes about 0.5 work-hour
and a negligible parts cost to install a
placard for a cost of $43 per helicopter
and $817 for the U.S. fleet. Replacing a
set of T/R blades takes about 3 work-
hours for a labor cost of $255 per
helicopter. Parts for 4-blade T/R set cost
$167,644 for a total replacement cost of
$167,899 per helicopter. Parts for a 5-
blade T/R set cost $209,555 for a total
replacement cost of $209,810 per
helicopter.

FAA’s Justification and Determination
of the Effective Date

Providing an opportunity for public
comments prior to adopting these AD
requirements would delay
implementing the safety actions needed
to correct this known unsafe condition.
Therefore, we found and continue to
find that the risk to the flying public
justifies waiving notice and comment
prior to the adoption of this rule
because the previously described unsafe
condition can adversely affect the
controllability of the helicopter and the
initial required action must be
accomplished before further flight.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment before issuing this AD were
impracticable and contrary to public
interest and good cause existed to make
the AD effective immediately by
Emergency AD 2015-18-51, issued on
September 11, 2015, to all known U.S.
owners and operators of these
helicopters. These conditions still exist
and the AD is hereby published in the
Federal Register as an amendment to
section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2015-18-51 Airbus Helicopters:
Amendment 39-18284; Docket No.
FAA-2015-3877; Directorate Identifier
2015-SW-039-AD.

(a) Applicability

This AD applies to Airbus Helicopters
Model AS332C, AS332C1, AS332L, and
AS332L1 helicopters with tail rotor (T/R) de-

icing installation unit part number (P/N)
204ZP01Y01 and T/R blade P/N 332A12—

0055—-XX (where XX is any dash number)
installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
uncontrolled and un-annunciated power
supply to the T/R de-icing system, which
could overheat the T/R blades. This
condition could result in structural damage
to the T/R blades and subsequent loss of
control of the helicopter.

(c) Effective Date

This AD becomes effective October 20,
2015 to all persons except those persons to
whom it was made immediately effective by
Emergency AD 2015-18-51, issued on
September 11, 2015, which contains the
requirements of this AD.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Before further flight:

(1) Inspect each T/R blade for a burn mark,
any disbonding of the leading edge
protection, and a crack at the junction of the
skin and the leading edge protection.
Examples of a burn mark, disbonding, and a
crack are shown in the photos under
paragraph 3.B.2., Accomplishment
Instructions, of Airbus Helicopters Alert
Service Bulletin No. AS332-05.01.02,
Revision 0, dated July 22, 2015. If there is a
burn mark, any disbonding of the leading
edge protection, or a crack at the junction of
the skin and the leading edge protection on
a T/R blade, replace all of the T/R blades
with airworthy T/R blades.

(2) Deactivate the rotor de-icing system.

(3) Revise Section 2, Limitations, of the
Protective Equipment for Flight in Icing
Conditions supplement to the rotorcraft flight
manual by inserting the following: ROTOR
DE-ICING SYSTEM IS DEACTIVATED.
FLIGHT INTO KNOWN ICING IS
PROHIBITED.

(4) Install a placard with 6 millimeter red
letters on a white background next to the
rotors de-icing control panel that states the
following: ROTOR DE-ICING SYSTEM IS
DEACTIVATED.

(f) Special Flight Permits

Special flight permits will be permitted for
flights to a location where the required
inspection can be performed provided the
flight does not exceed 5 hours time-in-
service.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: George Schwab,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 10101
Hillwood Pkwy, Fort Worth, TX 76177;
telephone (817) 222—-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
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you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Airbus Helicopters Alert Service
Bulletin No. AS332—-05.01.02, Revision 0,
dated July 22, 2015, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Airbus Helicopters, 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232-0323;
fax (972) 641-3775; or at http://
www.airbushelicopters.com/techpub. You
may review a copy of the service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2015-0153-E, dated ]uly 24, 2015. You
may view the EASA AD on the Internet at
http://www.regulations.gov by searching for
and locating it in Docket No. FAA-2015—
3877.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 3060, Rotor De-Ice System.

Issued in Fort Worth, Texas, on September
28, 2015.
Lance T. Gant,

Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 2015-25217 Filed 10—-2—-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Chapter |

Change in EST Usage in Notice to
Airmen (NOTAM)

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Policy change.

SUMMARY: This document provides
clarity and guidance regarding the use
of the contraction “EST”’, which stands
for “Estimated”, when appended to the
end of validity time in a NOTAM. The
FAA is taking this action to align
NOTAM policy with International Civil
Aviation Organization (ICAO) standards
and recommended practices.

DATES: Effective date: December 15,
2015.

FOR FURTHER INFORMATION CONTACT: Gary
Bobik (202-267-6524; gary.ctr.bobik@
faa.gov) or Lynette Jamison (540—-422—
4761; lynette.m.jamison@faa.gov)
SUPPLEMENTARY INFORMATION:

Background

The Federal Aviation Administration
(FAA) Flight Services is revising FAA
Order JO 7930.2, Notices to Airmen
(NOTAM), which is scheduled to
become effective no later than December
15, 2015.

The following paragraphs will be
incorporated into the next revision of
FAA Order JO 7930.2.

Paragraph 4-2—-1a—14, Start of
Activity/End of Validity, is “‘a 10-digit
date-time group (YYMMDDHHMM)
used to indicate the time at which the
NOT AM comes into force (the date/
time a condition will exist or begin) and
the time at which the NOTAM ceases to
be in force and becomes invalid (the
expected return to service, return to
normal status time, or the time the
activity will end).”

Paragraph 4-2—1a—14(a) further
specifies, that if the NOTAM duration is
expected to return to service prior to the
End of Validity time, express the time
by using a date- time group followed
immediately by EST. The NOTAM
Originator must cancel or replace any
NOTAM that includes an EST before the
NOTAM reaches its End of Validity
time, as the NOTAM will now auto
expire at the end of validity time,
regardless of EST.

Issued in Washington, DC, on September
23, 2015.

Ernie Bilotto,

Manager, U.S. NOTAMs.

[FR Doc. 2015-25192 Filed 10-2-15; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1926

[Docket Nos. S-016 (OSHA-S016-2006—
0646), OSHA-S215-2006-0063]

RIN 1218-AA32, 1218-AB67

Electrical Safety-Related Work
Practices; Electric Power Generation,
Transmission, and Distribution;
Electrical Protective Equipment;
Corrections

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Correcting amendments.

SUMMARY: This document corrects the
electrical safety-related work practices
standard for general industry and the
electric power generation, transmission,
and distribution standards for general
industry and construction to provide

additional clarification regarding the
applicability of the standards to certain
operations, including some tree
trimming work that is performed near
(but that is not on or directly associated
with) electric power generation,
transmission, and distribution
installations. This document also
corrects minor errors in two minimum
approach distance tables in the general
industry and construction standards for
electric power generation, transmission
and distribution work.

DATES: These correcting amendments
are effective on October 5, 2015.

FOR FURTHER INFORMATION CONTACT:
General information and press inquiries:
Mr. Frank Meilinger, Office of
Communications, Room N3647, OSHA,
U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone (202) 693—1999;
email meilingerfrancis2@dol.gov.

Technical information: Mr. William
Perry, Directorate of Standards and
Guidance, Room N3718, OSHA, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone (202) 693-1950 or fax (202)
693—1678; email perry.bill@dol.gov.

SUPPLEMENTARY INFORMATION: This
document revises certain language in
OSHA'’s standards to reflect the
Agency’s intent about the scope of two
general industry standards. First, this
document revises language that
mistakenly could be read as suggesting
that the general industry electric power
generation, transmission, and
distribution standard covers certain
tree-trimming work that is performed
near, but that is not on or directly
associated with, electric power
generation, transmission, and
distribution installations. This was
never OSHA'’s intent; rather, OSHA
intended that the general industry
electrical safety-related work practices
standard cover such work. Similarly,
OSHA is correcting language in its
general industry electrical safety-related
work practices standard to make clear
that the standard covers other work
performed by qualified persons that is
near, but not on or directly associated
with, both electric power generation,
transmission, and distribution
installations and certain other types of
installations.

This notice also corrects minor errors
in two minimum approach distance
tables in the general industry and
construction standards for electric
power generation, transmission and
distribution work.
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Background

On August 6, 1990, OSHA adopted a
standard on electrical safety-related
work practices for general industry (55
FR 31984).1 That standard is contained
in §§1910.331 through 1910.335 in
subpart S of 29 CFR part 1910.
According to § 1910.331(a), that
standard contains electrical safety-
related work practices for both qualified
persons 2 (those who have training in
avoiding the electrical hazards of
working on or near exposed energized
parts) and unqualified persons (those
with little or no such training) working
on, near, or with certain electrical
installations (not including electric
power generation, transmission, and
distribution installations). Paragraph (c)
of §1910.331 excludes from the scope of
the electrical safety-related work
practices standard work by qualified
persons “on or directly associated with”
certain installations, including
installations for the generation,
transmission, and distribution of
electric energy (§ 1910.331(c)(1)).3

When the Agency promulgated the
electrical safety-related work practices
standard in 1990, OSHA did not define
“work directly associated with”
generation, transmission, or distribution
installations. However, Note 2 to
§1910.331(c)(1) gave two examples of
such work: line-clearance tree trimming
and replacing utility poles. OSHA
defined “line-clearance tree trimming,”
at 29 CFR 1910.399 in subpart S, as the
pruning, trimming, repairing,
maintaining, removing, or clearing of
trees or cutting of brush that is within
305 cm (10 feet) of electric supply lines
and equipment.

On January 31, 1994, OSHA issued a
new standard, § 1910.269, addressing
work practices to be used during the
operation and maintenance of electric
power generation, transmission, and
distribution lines and equipment,
including, specifically, line-clearance

1The Docket number, as listed on the original
final rule, was S—016. The corresponding Docket ID
on Regulations.gov is OSHA-S016—-2006-0646
(http://www.regulations.gov/#!docketBrowser;rpp=
50;50=ASC;sb=docld;po=50;D=0SHA-5016-2006-
0646).

2 Subpart S, in § 1910.399, defines “qualified
person” as someone who has received training in
and has demonstrated skills and knowledge in the
construction and operation of electric equipment
and installations and the hazards involved. In
addition, §§1910.332(b)(3) and 1910.333(c)(2)
require qualified persons to have specialized skills
and training before OSHA considers them to be
qualified.

3Paragraph (b) of § 1910.331 provides that the
electrical safety-related work practice requirements
in §§1910.331 through 1910.335 apply to work
performed by unqualified persons on, near, or with
the installations listed in paragraph (c).

tree-trimming operations (59 FR 4320).%
The 1994 final rule: adopted a definition
of “line-clearance tree trimming” in
§1910.269(x) that mirrored the
definition of that term in §1910.399,
redesignated Note 2 to § 1910.331(c)(1)
(which provided examples of the types
of work that are excluded from the
electrical safety-related work practices
standard because they are directly
associated with electric power
generation, transmission, or distribution
installations) as Note 3, and added a
sentence to that note stating that work
within the scope of the note is covered
by §1910.269.5

On April 11, 2014, OSHA revised
§1910.269, as well as subpart V of part
1926, which contains corresponding
requirements for the construction of
electric power transmission and
distribution lines and equipment (79 FR
20316). The 2014 final rule revised the
definition of “line-clearance tree
trimming” in § 1910.269(x) to include
the pruning, trimming, repairing,
maintaining, removing, or clearing of
trees, or the cutting of brush, that is
within the following distance of electric
supply lines and equipment: (1) For
voltages to ground of 50 kilovolts or
less—3.05 meters (10 feet) and (2) for
voltages to ground of more than 50
kilovolts—3.05 meters (10 feet) plus
0.10 meters (4 inches) for every 10
kilovolts over 50 kilovolts. The revision
expanded the definition to include work
on trees and brush that were farther
away from electric power lines and
equipment when the voltage was more
than 50 kilovolts. The 2014 final rule
also revised Note 3 to §1910.331(c)(1) to
reference the definition of “line-
clearance tree trimming” in
§1910.269(x) and deleted the
corresponding definition from
§1910.399.

Need for Correcting Amendment

After OSHA promulgated the 2014
revisions to § 1910.269, tree care
industry representatives raised
questions that led the Agency to believe
that the industry was unclear about the
application of § 1910.269 with respect to
certain tree-trimming work. As a result,

4Paragraph (a)(1)(i) of § 1910.269 states that the
standard covers the operation and maintenance of
electric power generation, control, transformation,
transmission, and distribution lines and equipment.
Paragraph (a)(1)(i)(E) lists line-clearance tree-
trimming operations as work to which the standard
applies.

5The Docket number, as listed on the original
final rule, was S—015. The corresponding Docket ID
on Regulations.gov is OSHA-S015-2006—-0645
(http://www.regulations.gov/#!docketBrowser;rpp=
25;50=ASC;sb=docld;po=0;dct=N%252BFR%
252BPR%252B0%252BSR%252BPS;D=0SHA-5015
-2006-0645).

OSHA examined the relevant regulatory
language in the general industry
standards on electrical safety-related
work practices (subpart S) and on
electric power generation, transmission,
and distribution work (§1910.269). The
Agency’s review led to two conclusions:
(1) Revisions to § 1910.269 are necessary
to clarify that certain types of tree
trimming meeting the definition of
“line-clearance tree trimming” are not
covered by that standard; and (2)
revisions to § 1910.331 (in subpart S) are
necessary to clarify that the electrical
safety-related work practices in
§§1910.331 through 1910.335 apply to
tree-trimming work that may meet the
definition of “line-clearance tree
trimming”” when that work is not on or
directly associated with electric power
generation, transmission, and
distribution or other installations listed
in §1910.331(c) and, more generally, to
work performed by qualified employees
when that work is near, but not on or
directly associated with, installations
listed in §1910.331(c).

Tree trimming: As noted earlier in this
document, when the Agency adopted
the electrical safety-related work
practices standard in 1990, OSHA listed
line-clearance tree trimming and
replacing utility poles as examples of
types of work that are directly
associated with electric power
generation, transmission, and
distribution installations and, therefore,
excluded from subpart S when
performed by a qualified person (as
“qualified person” is defined in
§1910.399). However, OSHA was
imprecise in its description of these
examples. Although clearing trees and
brush around power lines and replacing
utility poles are usually tasks that are
directly associated with a power line,
that is not always the case. For example,
an employee could be trimming trees
away from telephone or cable television
lines that happen to be near an electric
power line. This type of tree trimming,
which meets the definition of line-
clearance tree trimming in
§1910.269(x), is work directly
associated with communications lines,
not electric power lines, and is covered
by § 1910.268, not § 1910.269.6
Similarly, a telecommunications firm
replacing a utility pole supporting
communications lines is performing
work directly associated with the
communications lines, not with any
electric power lines that also happen to
be supported by the pole but that are not

6 Under §1910.331(c)(2), line-clearance tree
trimming to clear space around communications
lines is exempt from §§1910.331 through 1910.335
when performed by qualified persons.
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transferred to the new pole by the firm.
OSHA intended the examples in Note 3
to §1910.331(c)(1) to illustrate types of
work that generally (but not always)
would be directly associated with
electric power generation, transmission,
and distribution lines. The Agency did
not intend for those examples to be
dispositive of the question of whether
any particular activity is directly
associated with those installations.

Furthermore, the current definition of
“line-clearance tree trimming” in
§1910.269(x) makes the location of the
tree or brush the key determining factor
in deciding whether a trimming activity
is line-clearance tree trimming.
Consequently, any trimming or other
maintenance of any tree or brush that is
within the specified distances of an
electric power line is line-clearance tree
trimming, irrespective of the purpose of
the activity or the occupation of the
worker. Notwithstanding this definition,
the only line-clearance tree trimming
OSHA intended § 1910.269 to cover is
line-clearance tree trimming performed:
(1) For the purpose of clearing space
around electric power generation,
transmission, or distribution lines or
equipment and (2) on behalf of an
organization that operates, or that
controls the operating procedures for,
those lines or equipment. For example,
a crew trimming trees at a residence or
commercial facility for aesthetic
purposes would be performing work
meeting the current definition of “line-
clearance tree trimming” while
trimming any tree that is within the
specified distance of a power line. Yet,
in most cases, OSHA would consider
this work to be incidental line-clearance
tree trimming 7 that is not directly
associated with an electric power
generation, transmission, or distribution
line. When initially promulgating the
electrical safety-related work practices
standard in 1990, the Agency did not
intend such incidental line-clearance
tree trimming to be included in the
exemption in § 1910.331(c)(1). When
OSHA adopted §1910.269 in 1994, and
revised that standard in 2014, the
Agency proceeded on the understanding
that such incidental line-clearance tree
trimming was covered by subpart S;
thus, OSHA did not intend to cover that
work under § 1910.269, even though it
is now apparent that the definition of

7 Throughout this preamble, OSHA refers to any
tree trimming activities performed on a tree or
brush that is closer to an electric power generation,
transmission, or distribution line or equipment than
the distances specified in the definition of “line-
clearance tree trimming” in existing § 1910.269(x)
as “incidental line-clearance tree trimming” when
the tree trimming activities are not directly
associated with the lines or equipment.

“line-clearance tree trimming” in
§1910.269(x), which was adopted in
1994, and revised in 2014, did not make
this intent clear.8

The Agency’s economic analyses for
the 1994 and 2014 rulemakings reflect
that OSHA did not intend to cover
incidental line-clearance tree trimming
under § 1910.269. The regulatory impact
assessment for the 1994 final rule
indicated that § 1910.269 “will cover

. . contract line-clearance tree
trimmers” (59 FR 4431, emphasis
added), meaning “contractors [that]
perform tree trimming for electric
utilities” (OSHA-S015-2006—0645—
0008 ?). And OSHA based the 2014
analysis on the continued assumption
that the rule would cover contract line-
clearance tree-trimming firms (in other
words, contractors that perform tree
trimming on behalf of a utility or other
organization that operates, or controls
the operating procedures for, covered
electric power lines and equipment)
only. In the 2014 analysis, OSHA relied
on 2002 estimates from the National
Arborist Association (now known as the
Tree Care Industry Association) that 90

8 During the rulemaking that led to the

promulgation of the electrical safety-related work
practices standard in Subpart S in 1990, the
National Arborist Association expressed concern
that the exemption in § 1910.331(c)(1) for work
performed by qualified employees on or directly
associated with electric power generation,
transmission, and distribution installations was not
specific enough. That organization recommended
that line-clearance tree trimming be separated from
the “directly associated with” electric power
installations test and exempted through a specified
exclusion for tree trimming performed by qualified
employees near overhead power lines (Docket ID
OSHA-S016-2006-0646—0084). OSHA rejected that
recommendation and instead adopted the note
stating that line-clearance tree trimming is an
example of work directly associated with electric
power generation, transmission, and distribution
installations (55 FR 31997). In discussing the note
in the preamble to the 1990 rule, OSHA rejected an
assertion from the National Arborist Association
that the exemption in § 1910.331(c)(1) would
exempt only work performed on behalf of the owner
or operator of the overhead lines (55 FR 31997).
OSHA recognizes that this discussion in the 1990
preamble may have been misleading with respect to
the Agency’s intent, which was stated more clearly
elsewhere in the same notice when OSHA noted
that line-clearance tree trimming contractors
(usually hired by electric utilities) would be
covered under § 1910.269 and that residential
contractors (usually hired by homeowners or
businesses other than electric utilities) would be
covered by the electrical safety-related work
practice requirements in subpart S (55 FR 31997).
This correcting amendment is designed to provide
clarification that should resolve any confusion
resulting from imprecision in the 1990 subpart S
preamble.

9This number is the document ID for
“Preparation of an Economic Impact Study for the
Proposed OSHA Regulation Covering Electric
Power Generation, Transmission, and Distribution,”
a report prepared by Eastern Research Group, Inc.
that formed the basis for OSHA’s economic analysis
for the 1994 final rule. This document is available
at http://www.regulations.gov.

percent of large establishments, and 2
percent of small establishments, that
perform ornamental shrub and tree
services are involved in line-clearance
tree trimming covered by § 1910.269 (79
FR 20564). Thus, the 2014 analysis did
not account for a large percentage of
establishments that perform ornamental
shrub and tree care services, even
though, in all likelihood, the majority, if
not all, of these establishments perform
at least some work meeting the
definition of line-clearance tree
trimming.

Thus, OSHA concludes that the
language in the existing standards does
not accurately convey the Agency’s
intent with respect to tree-trimming
activities that meet the definition of
“line-clearance tree trimming,” but that
are not directly associated with electric
power generation, transmission, or
distribution lines or equipment.

Subpart S coverage of work by
qualified employees that is near, but not
on or directly associated with, electric
power generation, transmission, or
distribution installations. Paragraph (a)
of § 1910.331 describes work by both
qualified and unqualified persons that is
covered by the electrical safety-related
work practices at §§1910.331 through
1910.335. Paragraph (b) of §1910.331
states that the electrical safety-related
work practices at §§1910.331 through
1910.335 apply to work performed by
unqualified persons on, near, or with
certain installations (including electric
power generation, transmission, and
distribution installations) listed in
§1910.331(c)(1) through (c)(4). And the
introductory text to § 1910.331(c) states
that the electrical safety-related work
practices at §§1910.331 through
1910.335 do not apply to work
performed by qualified persons on or
directly associated with the installations
(including electric power generation,
transmission, and distribution
installations) listed in §1910.331(c)(1)
through (c)(4). Section 1910.331 does
not state explicitly that the electrical
safety-related work practices in subpart
S do apply to work performed by
qualified persons near, but not on or
directly associated with, electric power
generation, transmission, and
distribution installations, although other
parts of the standard make clear that
OSHA intended to cover this type of
work in subpart S. For example,
§1910.333(c)(3)(ii) contains
requirements for qualified persons
working in the vicinity of overhead
lines. As virtually all overhead lines at
the voltages addressed by this
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provision 10 are electric power
generation, transmission, or distribution
lines, it is evident that OSHA intended
to cover work by qualified persons
performed near, but not on or directly
associated with, electric power
generation, transmission, or distribution
installations.

Therefore, OSHA concludes that the
scope provisions in § 1910.331 do not
accurately explain the applicability of
the electrical safety-related work
practices at §§1910.331 through
1910.335 to qualified persons
performing work near, but not on or
directly associated with, the
installations listed in § 1910.331(c)(1)
through (c)(4), including electric power
generation, transmission, and
distribution installations.

Description of Correcting Amendment

To clarify what work is covered by the
general industry standards on electric
power generation, transmission, and
distribution work and on electrical
safety-related work practices, OSHA is
taking the following actions:

1. Expressly limiting the scope of
§1910.269 as it relates to line-clearance
tree trimming by revising
§1910.269(a)(1)(i)(E) to state explicitly
that the standard applies to line-
clearance tree trimming only to the
extent it is performed for the purpose of
clearing space around electric power
generation, transmission, or distribution
lines or equipment and on behalf of an
organization that operates, or that
controls the operating procedures for,
those lines or equipment.

2. Adding a note to the definition of
“line-clearance tree trimming” in
§1910.269(x), with corresponding
revisions to Note 2 to the definition of
“line-clearance tree trimmer,” to
explain that: (1) The scope of § 1910.269
limits the application of the standard to
line-clearance tree trimming as noted in
§1910.269(a)(1)(1)(E); and (2) tree
trimming that is performed on behalf of
a homeowner or commercial entity
other than an organization that operates,
or that controls the operating
procedures for, electric power
generation, transmission, or distribution
lines or equipment, or that is not for the
purpose of clearing space around
electric power generation, transmission,
or distribution lines or equipment, is

10 Paragraph (c)(3)(ii) of § 1910.333 generally
requires qualified persons to maintain the
minimum approach distances shown in Table S-5
from overhead lines. Table S-5 lists approach
distances for various voltages up to 140 kilovolts.
The highest voltage on electric utilization systems
(which are covered by subpart S as indicated in
Notes 1 and 2 to § 1910.331(c)(1)) is generally about
4 kilovolts.

not directly associated with an electric
power generation, transmission, or
distribution installation and is not
covered by § 1910.269.

3. Revising Appendix A-3 to
§1910.269 to reflect the clarifications in
this correcting amendment.?

4. Replacing terms such as “line-
clearance tree-trimming operations” and
“line-clearance tree-trimming work”
wherever they appear in § 1910.269 and
subpart V of part 1926 with “line-
clearance tree trimming” and revising
§1926.950(a)(3) to correspond to the
changes to § 1910.269(a)(1)(i)(E), noted
earlier.12

5. Referencing the scope of § 1910.269
in Note 3 to §1910.331(c)(1).

6.In §1910.331(b), adding language
clarifying that the electrical safety-
related work practices in subpart S
cover qualified persons performing
work near, but not on or directly
associated with, installations listed in
§1910.331(c)(1) through (c)(4).

OSHA is also correcting minor errors
in Table R—6 of § 1910.269 and in Table
V-5 of subpart V of part 1926. Table R—
3 0f §1910.269 and Table V-2 of
subpart V, which contain equations for
employers to use to establish minimum
approach distances from energized parts
of electric circuits, set the minimum
approach distance for 50 to 300 volts as
“avoid contact.” Using the equations in
Table R-3 and Table V-2, Table R-6
and Table V-5 provide default
minimum approach distances for
voltage ranges up to 72.5 kilovolts. The
latter two tables erroneously list the first
voltage range as 0.50 to 0.300 kilovolts.
The correct voltage range is 0.050 to
0.300 kilovolts. In addition, the word
“to” is missing between the voltages in
the first voltage range in Table V-5.
Accordingly, OSHA is correcting Table
R—6 and Table V-5 in this document.

Exemption From Notice-and-Comment
Procedures

OSHA determined that this correcting
amendment is not subject to the
requirements and procedures for public
notice and comment specified in the
Administrative Procedure Act (5 U.S.C.
553(b)) and the Occupational Safety and

11In addition, OSHA is moving the note referring
to requirements for manholes and underground
vaults at the bottom of Appendix A-3 to Appendix
A-5 (relating to enclosed spaces), which is the
appendix to which that note applies.

12 Specifically, OSHA is revising relevant
language in § 1926.950(a)(3) to reflect that
§1910.269 applies to line-clearance tree trimming
only to the extent it is performed for the purpose
of clearing space around electric power generation,
transmission, or distribution lines or equipment
and on behalf of an organization that operates, or
that controls the operating procedures for, those
lines or equipment.

Health Act of 1970 (29 U.S.C. 655). See
29 CFR 1911.5 (Minor changes in
standards). This action does not affect
or change any existing rights or
obligations, and no interested party is
likely to object to the minor
amendments being made to 29 CFR
1910.269, 29 CFR 1910.331, or 29 CFR
part 1926, subpart V. Therefore, the
Agency finds good cause for foregoing
public notice and comment.

Authority and Signature

David Michaels, Ph.D., MPH,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Ave. NW., Washington, DC 20210,
authorized the preparation of this
document.

This action is taken pursuant to
sections 3704 et seq., Public Law 107—
217,116 STAT. 1062, (40 U.S.C. 3704 et
seq.); sections 4, 6, and 8, Public Law
91-596, 84 STAT. 1590 (29 U.S.C. 653,
655, 657), Secretary of Labor’s Order No.
1-2012 (77 FR 3912 (Jan. 25, 2012)), and
29 CFR part 1911.

Signed at Washington, DC, on September
28, 2015.
David Michaels,
Assistant Secretary of Labor for Occupational
Safety and Health.

The Occupational Safety and Health
Administration amends parts 1910 and
1926 of title 29 of the Code of Federal
Regulations as follows:

PART 1910—[AMENDED]
Subpart R—Special Industries

m 1. The authority citation for subpart R
of part 1910 continues to read as
follows:

Authority: 29 U.S.C. 653, 655, 657;
Secretary of Labor’s Order No. 12—-71 (36 FR
8754), 8-76 (41 FR 25059), 9-83 (48 FR
35736), 1-90 (55 FR 9033), 6-96 (62 FR 111),
5-2007 (72 FR 31159), 4-2010 (75 FR 55355),
or 1-2012 (77 FR 3912), as applicable; and
29 CFR part 1911.

m 2. Amend § 1910.269 by:

m a. Removing the terms ““line-clearance
tree-trimming operations,” “‘line-
clearance tree trimming operations,”
“line-clearance tree-trimming work,”
and “line-clearance tree trimming
work” in paragraphs (a)(1)(i)(E)
introductory text, (a)(1)(i)(E)(1) and (2),
(a)(1)(ii)(A), (b)(1)(), (r) subject heading
and introductory text, (r)(1)(vi), and in
the Note to paragraph (r)(1)(vi), and
adding, in their place the term “line-
clearance tree trimming”’;

m b. Revising paragraph (a)(1)(i)(E);

m c. In Table R-6, first entry, removing
“0.50” and adding in its place “0.050"’;
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m d. Revising paragraph (r) introductory

text;

m e. In paragraph (x), revising Note 2 to

the definition of “line-clearance tree

trimmer” and adding a note to the

definition of “line-clearance tree

trimming”’; and

m f. Revising appendices A—3 and A-5.
The revisions and addition read as

follows:

§1910.269 Electric power generation,
transmission, and distribution.

(a) * *x %

(1) * x %

(i) * % %

(E) Line-clearance tree trimming
performed for the purpose of clearing
space around electric power generation,
transmission, or distribution lines or
equipment and on behalf of an
organization that operates, or that
controls the operating procedures for,
those lines or equipment, as follows:

(1) Entire § 1910.269, except
paragraph (r)(1) of this section, applies
to line-clearance tree trimming covered
by the introductory text to paragraph
(a)(1)(1)(E) of the section when
performed by qualified employees
(those who are knowledgeable in the
construction and operation of the
electric power generation, transmission,
or distribution equipment involved,
along with the associated hazards).

(2) Paragraphs (a)(2), (a)(3), (b), (c), (g),
(k), (p), and (r) of this section apply to

line-clearance tree trimming covered by
the introductory text to paragraph
(a)(1)(1)(E) of this section when
performed by line-clearance tree
trimmers who are not qualified

employees.
* * * * *

(r) Line-clearance tree trimming. This
paragraph provides additional
requirements for line-clearance tree
trimming and for equipment used in
this type of work.

* * * * *

(X)* L

Line-clearance tree trimmer. * * *

Note 2 to the definition of “line-clearance
tree trimmer”’: A line-clearance tree trimmer
is not considered to be a “qualified
employee” under this section unless he or
she has the training required for a qualified
employee under paragraph (a)(2)(ii) of this
section. However, under the electrical safety-
related work practices standard in Subpart S
of this part, a line-clearance tree trimmer is
considered to be a “qualified employee.”
Tree trimming performed by such “qualified
employees” is not subject to the electrical
safety-related work practice requirements
contained in §§1910.331 through 1910.335
when it is directly associated with electric
power generation, transmission, or
distribution lines or equipment. (See
§1910.331 for requirements on the
applicability of the electrical safety-related
work practice requirements contained in
§§1910.331 through 1910.335 to line-
clearance tree trimming performed by such
“qualified employees,” and see the note

following § 1910.332(b)(3) for information
regarding the training an employee must
have to be considered a qualified employee
under §§1910.331 through 1910.335.)

Line-clearance tree trimming. * * *

Note to the definition of “line-clearance
tree trimming””: This section applies only to
line-clearance tree trimming performed for
the purpose of clearing space around electric
power generation, transmission, or
distribution lines or equipment and on behalf
of an organization that operates, or that
controls the operating procedures for, those
lines or equipment. See paragraph (a)(1) of
this section. Tree trimming performed on
behalf of a homeowner or commercial entity
other than an organization that operates, or
that controls the operating procedures for,
electric power generation, transmission, or
distribution lines or equipment is not
directly associated with an electric power
generation, transmission, or distribution
installation and is outside the scope of this
section. In addition, tree trimming that is not
for the purpose of clearing space around
electric power generation, transmission, or
distribution lines or equipment is not
directly associated with an electric power
generation, transmission, or distribution
installation and is outside the scope of this
section. Such tree trimming may be covered
by other applicable standards. See, for
example, §§1910.268 and 1910.331 through
1910.335.

* * * * *
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Appendix A-3—Application of §1910.269 and Subpart S of this Part to Tree Trimming

Is the tree within 3.05 meters (10 feet)'
of an overhead power line?

YES

Y

Is the work for the purpose of clearing
space around electric power generation,
transmission, or distribution lines or
equipment and on behalf of an
organization that operates, or that
controls the operating procedures for,
those lines or equipment?

YES

A A

Is the employee a line-clearance tree
trimmer as defined in §1910.269(x)?

YES

v

Section 1910.269 applies.
(See §1910.269(a)(1)(i)(E).)

NO Section 1910.269 does not apply.
Subpart S may apply.

NO Section 1910.269 does not apply.
Subpart S may apply.

NO

Subpart S applies. (See
§1910.333(c)(3)(i).)

''3.05 meters (10 feet) plus 0.1 meters (4 inches) for every 10 kilovolts over 50 kilovolts.
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Appendix A-5 to §1910.269—Application of §§1910.146 and 1910.269 to Permit-Required

NO

Confined Spaces

v

Neither §1910.146
nor §1910.269(e)
applies in its entirety.

t

Is this a confined space as defined

in §1910.146(b)?"

YES

Y

NO

NO

Is it a permit space as defined in
§1910.146(b)?

YES

Y

Does the work performed fall
within the scope of §1910.269?

YES

A 4

Is the space an enclosed space as
defined in §1910.269(x)?

YES

A 4

NO

Are all hazards controlled through
measures required by §1910.269?

YES [ §1910.269(e)
or
§1910.146

'See §1910.146(c) for general nonentry requirements that apply to all confined spaces.

Note: Paragraph (t) of §1910.269 contains additional requirements for work in manholes

and underground vaults.

Subpart S—Electrical

m 3. The authority citation for subpart S
of part 1910 continues to read as
follows:

Authority: 29 U.S.C. 653, 655, 657;
Secretary of Labor’s Order No. 8-76 (41 FR
25059), 1-90 (55 FR 9033), 5-2002 (67 FR
65008), 5-2007 (72 FR 31160), or 1-2012 (77
FR 3912), as applicable; and 29 CFR part
1911.

* * * * *

m 4. Amend § 1910.331 by revising
paragraph (b) and Note 3 to paragraph
(c)(1) to read as follows:

§1910.331 Scope.
* * * * *

(b) Other covered work. The
provisions of §§1910.331 through
1910.335 also cover:

(1) Work performed by unqualified
persons on, near, or with the

installations listed in paragraphs (c)(1)
through (4) of this section; and

(2) Work performed by qualified
persons near the installations listed in
paragraphs (c)(1) through (c)(4) of this
section when that work is not on or
directly associated with those
installations.

(C] * % %

(1) * % %

Note 3 to paragraph (c)(1): Work on or
directly associated with generation,
transmission, or distribution installations
includes:

(1) Work performed directly on such
installations, such as repairing overhead or
underground distribution lines or repairing a
feed-water pump for the boiler in a
generating plant.

(2) Work directly associated with such
installations, such as line-clearance tree
trimming and replacing utility poles, when
that work is covered by § 1910.269 (see
§1910.269(a)(1)(i)(D) and (E) and the

definition of “line-clearance tree trimming”
in §1910.269(x)).

(3) Work on electric utilization circuits in
a generating plant provided that:

(A) Such circuits are commingled with
installations of power generation equipment
or circuits, and

(B) The generation equipment or circuits
present greater electrical hazards than those
posed by the utilization equipment or
circuits (such as exposure to higher voltages
or lack of overcurrent protection).

This work is covered by § 1910.269.

* * * * *

PART 1926—[AMENDED]

Subpart V—Electric power
transmission and distribution

m 5. The authority citation for subpart V
of part 1926 continues to read as
follows:
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Authority: 40 U.S.C. 3701 et seq.; 29
U.S.C. 653, 655, 657; Secretary of Labor’s
Order No. 1-2012 (77 FR 3912); and 29 CFR
part 1911.

m 6.In § 1926.950, revise paragraph
(a)(3) to read as follows:

§1926.950 General.

(a) * % %

(3) Applicable part 1910
requirements. (i) Line-clearance tree
trimming performed for the purpose of
clearing space around electric power
generation, transmission, or distribution
lines or equipment and on behalf of an
organization that operates, or that
controls the operating procedures for,
those lines or equipment shall comply
with §1910.269 of this chapter.

(ii) Work involving electric power
generation installations shall comply
with § 1910.269 of this chapter.

* * * * *

§1926.960 [Amended]

m 7.In §1926.960, in Table V-5, first
entry, remove “0.50” and add in its
place “0.050 to”.

[FR Doc. 2015-25062 Filed 10-2—15; 8:45 am]
BILLING CODE 4510-26-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2015-0510; FRL-9934-04—
Region 9]

Revisions to the California State
Implementation Plan, Antelope Valley
Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the
Antelope Valley Air Quality
Management District (AVAQMD)
portion of the California State
Implementation Plan (SIP). These
revisions largely concern volatile
organic compound (VOC) emissions

from graphic arts facilities and
aerospace assembly and coating
operations. We are approving local rules
that regulate these emission sources
under the Clean Air Act (CAA or the
Act). These revisions also address
rescission of two rules no longer
required, and administrative revisions
to the emergency episode plan
requirements.

DATES: This rule is effective on
December 4, 2015 without further
notice, unless the EPA receives adverse
comments by November 4, 2015. If we
receive such comments, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.
ADDRESSES: Submit comments,
identified by docket number [EPA-R09-
OAR-2015-0510, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105—-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and the EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send
email directly to the EPA, your email
address will be automatically captured
and included as part of the public
comment. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider

TABLE 1—SUBMITTED RULES

your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105-3901. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Vanessa Graham, EPA Region IX, (415)
947-4120 graham.vanessa@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules and rule revisions?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve These Rules
D. Public Comment and Final Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rules addressed by
this action with the dates that they were
amended or rescinded by AVAQMD and
submitted by the California Air
Resources Board (CARB). Table 2
provides Federal Register dates and
citations for when the EPA approved
into the SIP the two rules that are now
being rescinded.

9 ¢ I3}

us,

Local agency Rule No. Rule title Rescinded | Amended | Submitted
AVAQMD 701 | Air Pollution Emergency Contingency ACHIONS ..........cccooerirvenenienienies | eeveeneeneennens 04/15/14 11/06/14
AVAQMD 1110 | Emissions from Stationary Internal Combustion Engines (Demonstra- 01/15/13 | o 05/13/14

tion).
AVAQMD .............. 1124 | Aerospace Assembly and Component Manufacturing Operations ....... | .cccccooeiennen. 08/20/13 05/13/14
AVAQMD .............. 1128 | Paper, Fabric and Film Coating Operations ..........c.cccoeeevverieeneeniieenns 111913 | o 05/13/14
AVAQMD .............. 1130 | GraphiC AMS ...viieiieieieieeee ettt snestennns | aeeneenseenseneens 11/19/13 05/13/14
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TABLE 2—RULES TO BE RESCINDED
Local agency Rule No. Rule title sip Qgt%roval FR Citation
SCAQMD .......... 1110 | Emissions from Stationary Internal Combustion Engines (Demonstration) 05/03/1984 49 FR 18822
SCAQMD .......... 1128 | Paper, Fabric and Film Coating Operations ..........c.ccccoeveerereeneneeieneeeens 12/20/1993 58 FR 66286

On June 18, 2014, the EPA
determined that the submittal for
AVAQMD Rules 1110, 1124, 1128 and
1130 met the completeness criteria in 40
CFR part 51 Appendix V, which must be
met before formal EPA review. On
December 18, 2014, the EPA determined
that the submittal for AVAQMD Rule
701 met the completeness criteria as
well.

B. Are there other versions of these
rules?

We approved earlier versions of Rules
701, 1124, 1130, 1110 and 1128 into the
SIP on March 7, 2003 (68 FR 10966),
May 6, 1996 (61 FR 20136), October 31,
1995 (60 FR 55312), May 3, 1984 (49 FR
18822) and December 20, 1993 (58 FR
66286) respectively.

C. What is the purpose of the submitted
rules and rule revisions?

VOCs help produce ground-level
ozone and smog that can harm human
health and the environment. Section
110(a) of the CAA requires States to
submit regulations that control VOGC
emissions.

Rule 701 is intended to fulfill
requirements for emergency episode
plans described in CAA sections
110(a)(1) and (a)(2). The proposed
amendments to Rule 701 are mainly
administrative in nature. In addition,
the episode criteria for PM was
adjusted.

AVAQMD rescinded Rule 1110
because the demonstration program
adopted from the South Coast Air
Quality Management District
(SCAQMD) prior to the formation of the
AVAQMD is no longer in use. The EPA
previously approved SCAQMD’s
rescission of Rule 1110 from the
SCAQMD portion of the SIP on July 14,
2014 (79 FR 40675). We are now
similarly rescinding the rule from the
AVAQMD portion of the SIP. We are
also amending the language at 40 CFR
part 52 Subpart F to clarify that our
earlier approval applied only to the
SCAQMD portion of the SIP.

Rule 1124 limits VOC emissions from
aerospace primers, coatings, adhesives,
maskants and lubricants and from
cleaning, stripping, storage and disposal
of organic solvents and waste materials
associated with the use of the above

mentioned aerospace material
categories.

AVAQMD rescinded Rule 1128 and
incorporated all substantive
requirements of this Rule into the
amended version of AVAQMD Rule
1130, which we are approving in this
action. The rescission of the AVAQMD
portion of SCAQMD Rule 1128 shall
have no effect on SCAQMD Rule 1128
currently approved in the South Coast
portion of the SIP.1

Rule 1130 limits VOC emissions from
graphic arts processes, largely by
establishing work practice requirements
and limiting the amount of VOC in
graphic arts coatings, inks and solvents.
The amendments to Rule 1130 were
submitted to satisfy Reasonably
Available Control Technology (RACT)
requirements under CAA sections
172(c)(1) and 182(b).

The EPA’s technical support
documents (TSD) have more
information about these rules.

I1. The EPA’s Evaluation and Action

A. How is the EPA evaluating the rules?

SIP rules must be enforceable (see
CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

AVAQMD regulates an ozone
nonattainment area classified as severe
under both the 1997 and 2008 eight-
hour ozone NAAQS. 40 CFR 81.305.
CAA section 172(c)(1) requires
nonattainment areas to implement all
reasonably available control measures
(RACM), including such reductions in
emissions from existing sources in the
area as may be obtained through the
adoption, at a minimum, of RACT, as

1SCAQMD Rule 1128 was originally developed
as part of the SCAQMD’s program to control volatile
organic compounds (VOC). At the time the rule was
adopted, the area controlled by the SCAQMD
included the portion of Los Angeles County located
in the Mojave Desert Air Basin, known as the
Antelope Valley. In 1997, the Antelope Valley Air
Pollution Control District (AVAPCD) was formed
pursuant to statute, and assumed the duties and
powers of the SCAQMD in the Antelope Valley.
AVAQMD was created to replace AVAPCD in 2002.

expeditiously as practicable. Additional
control measures for graphic arts
processes may be required pursuant to
CAA section 172(c)(1) if both: (1)
Additional measures are reasonably
available; and (2) these additional
reasonably available measures will
advance attainment of one or more
ozone standards in the area or
contribute to reasonable further progress
(RFP) when considered collectively (see
80 FR 12264, 12282). In addition, SIP
rules must require RACT for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each VOC major source in
ozone nonattainment areas classified as
moderate or above (see CAA section
182(b)(2)). Since Rules 1124 and 1130
regulate sources subject to a CTG in a
severe nonattainment area, they must
implement RACT. RACT is not required
of Rules 701, 1110 and 1128 as
discussed in the TSDs.

Guidance and policy documents that
we use to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutants include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations”
(“the Bluebook,” U.S. EPA, May 25,
1988; revised January 11, 1990).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies” (“the Little Bluebook”,
EPA Region 9, August 21, 2001).

3. “Control Techniques Guidelines
(CTG) for Offset Lithographic Printing
and Letterpress Printing”’, September
2006 (EPA 453/R-06—002).

4. “Control Techniques Guidelines
(CTG) for Flexible Package Printing”,
September 2006 (EPA 453/R-06—003).

5. “Control Techniques Guidelines
(CTG) for Paper, Film, and Foil
Coatings”, September 2007 (EPA 453/R—
07-003).

6. “Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2); USEPA Memorandum
dated September 13, 2013.

7. 40 CFR part 51, subpart H—
Prevention of Air Pollution Emergency
Episodes.
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B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSDs have more
information on our evaluation.

C. EPA Recommendations To Further
Improve These Rules

The TSDs describe additional rule
revisions that we recommend for the
next time the local agency modifies
Rules 701, 1124 and 1130, but are not
currently the basis for rule disapproval.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, the EPA is fully approving the
submitted Rules 701, 1124 and 1130
because we believe they fulfill all
relevant requirements. We are also
approving rescission of Rules 1110 and
1128. We do not think anyone will
object to this approval, so we are
finalizing it without proposing it in
advance. However, in the Proposed
Rules section of this Federal Register,
we are simultaneously proposing
approval of the same submitted action.
If we receive adverse comments by
November 4, 2015, we will publish a
timely withdrawal in the Federal
Register to notify the public that the
direct final approval will not take effect
and we will address the comments in a
subsequent final action based on the
proposal. If we do not receive timely
adverse comments, the direct final
approval will be effective without
further notice on December 4, 2015.
This will incorporate AVAQMD Rules
701, 1124 and 1130 into the federally
enforceable SIP and remove the
Antelope Valley portion of the
SCAQMD Rules 1110 and 1128 from the
federally enforceable SIP.

Please note that if the EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, the EPA may
adopt as final those provisions of the
rule that are not the subject of an
adverse comment.

III. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
AVAQMD rules described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
available electronically through
www.regulations.gov and in hard copy

at the appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or

an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 4,
2015. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the Proposed Rules
section of this Federal Register, rather
than file an immediate petition for
judicial review of this direct final rule,
so that the EPA can withdraw this direct
final rule and address the comment in
the proposed rulemaking. This action
may not be challenged later in
proceedings to enforce its requirements
(see section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.


http://www.regulations.gov

Federal Register/Vol. 80, No. 192/Monday, October 5, 2015/Rules and Regulations

60043

Dated: September 1, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by:
m a. Revising paragraph (c)(121)(i)(E);
and
m b. Adding paragraphs (c)(121)({)(F),
(c)(189)(i)(A)(9), (c)(441)(i)(E), and
(c)(457)(i)(F).

The revision and additions read as
follows:

§52.220 Identification of plan.
* * * * *

(c)* *
(121) *

(i * %

(E) Previously approved on May 3,
1984 in paragraph (c)(121)(i)(C) of this
section and now deleted without
replacement for implementation in the
South Coast Air Quality Management
District, Rule 1110.

(F) Previously approved on May 3,
1984 in paragraph (c)(121)(i)(C) of this
section and now deleted without
replacement for implementation in the
Antelope Valley Air Quality
Management District, Rule 1110.

*
* *
*

—

(18 ) * * *
(i) * * *
(A] * * *

(9) Previously approved on December
20, 1993 in paragraph (c)(189)(i)(A)(3) of
this section and now deleted without
replacement for implementation in the
Antelope Valley Air Quality
Management District, Rule 1128.

* * * * *
(441) I
(i * * *

(E) Antelope Valley Air Quality
Management District.

(1) Rule 1124, “Aerospace Assembly
and Component Manufacturing
Operations,” amended on August 20,
2013.

(2) Rule 1130, “Graphic Arts,”
amended on November 19, 2013.

(457) * * *

(i) * * *

(F) Antelope Valley Air Quality
Management District.

(1) Rule 701, “Air Pollution
Emergency Contingency Actions,”
amended on April 15, 2014.

* * * * *
[FR Doc. 2015-25161 Filed 10—2-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2015-0008; FRL-9934-11-
Region 5]

Air Plan Approval; lllinois; Volatile
Organic Compounds Definition

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Under the Clean Air Act
(CAA), the Environmental Protection
Agency (EPA) is approving a state
submission as a revision to the Illinois
State Implementation Plan (SIP). The
revision amends the Illinois
Administrative Code (IAC) by updating
the definition of volatile organic
material (VOM), otherwise known as
volatile organic compounds (VOC), to
exclude 2,3,3,3-tetrafluoropropene. This
revision is in response to an EPA
rulemaking in 2013 which exempted
this compound from the Federal
definition of VOC on the basis that the
compound makes a negligible
contribution to tropospheric ozone
formation.

DATES: This direct final rule will be
effective December 4, 2015, unless EPA
receives adverse comments by
November 4, 2015. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2015-0008, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312) 692—-2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only

accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2015—
0008. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Anthony
Maietta, Environmental Protection
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Specialist, at (312) 353—-8777 before
visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Environmental
Protection Specialist, Control Strategies
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-8777,
maietta.anthony@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:
1. What is the background for this action?

A. When did Illinois submit the SIP

revision to EPA?
B. Did Illinois hold public hearings on the
SIP revision?

II. What is EPA’s analysis of the SIP revision?
III. What action is EPA taking?
IV. Incorporation by Reference
V. Statutory and Executive Order Reviews

I. What is the background for this
action?

A. When did Illinois submit the SIP
revision to EPA?

The Illinois EPA (IEPA) submitted a
revision to the Illinois SIP to EPA for
approval on December 18, 2014. The SIP
revision updates the definition of VOM
or VOC at 35 IAC Part 211, Subpart B,
Section 211.7150(a).

B. Did 1llinois hold public hearings on
the SIP revision?

The Illinois Pollution Control Board
(IPCB) held a public hearing on the
proposed SIP revision on May 7, 2014.
IPCB did not receive any public
comments. IPCB adopted the
amendment to 35 TAC 211.7150(a) on
June 5, 2014. IPCB also adopted minor
administrative changes such as
alphabetization of compound names,
addition of the refrigerant industry
designation “HFO-1234yf” in
parenthesis after the chemical name,
and replacing the word “above” with
“of this Section” in 35 IAC 211.7150(d)
for ease of cross-referencing within a
section of the regulations.

II. What is EPA’s analysis of the SIP
revision?

In 2009, EPA received a petition
requesting that 2,3,3,3-
tetrafluoropropene be exempted from
VOC control based on its low reactivity
to ethane. Based on the mass maximum
incremental reactivity value for the
compound being equal to or less than
that of ethane, EPA concluded that this
compound makes negligible
contributions to tropospheric ozone
formation (76 FR 64059, October 17,
2011).

Therefore on October 22, 2013 (78 FR
62451), EPA amended 40 CFR
51.100(s)(1) to exclude this chemical
compound from the definition of VOC
for purposes of preparing SIPs to attain
the national ambient air quality
standard for ozone under title I of the
CAA (78 FR 9823). EPA’s action became
effective on November 1, 2013. IEPA’s
SIP revision is consistent with EPA’s
action amending the definition of VOC
at 40 CFR 51.100(s).

ITII. What action is EPA taking?

EPA is approving into the Illinois SIP
revisions to 35 IAC 211 contained in the
December 18, 2014, submittal. We are
publishing this action without prior
proposal because we view this as a
noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective December 4, 2015 without
further notice unless we receive relevant
adverse written comments by November
4, 2015. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. If we do not receive any
comments, this action will be effective
December 4, 2015.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the Illinois
Regulations described in the
amendments to 40 CFR part 52 set forth
below. EPA has made, and will continue
to make, these documents generally
available electronically through
www.regulations.gov and/or in hard
copy at the appropriate EPA office (see
the ADDRESSES section of this preamble
for more information).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
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substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 4, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 4, 2015.
Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.720 is amended by

adding paragraph (c)(206) to read as
follows:

§52.720 Identification of plan.
* * * * *
(C] * % %

(206) On December 18, 2014, the state
submitted a proposed revision to the
Nlinois SIP updating the definition of
Volatile Organic Material (VOM) or
Volatile Organic Compound (VOC) to
exclude the chemical compound 2,3,3,3-
tetrafluoropropene (HFO-1234yf), along
with minor administrative revisions.

(i) Incorporation by reference. Illinois
Administrative Code, Title 35:
Environmental Protection, Subtitle B:
Air Pollution, Chapter I: Pollution
Control Board, Subchapter c: Emission
Standards and Limitations for
Stationary Sources, Part 211: Definitions
and General Provisions, Subpart B:
Definitions, Section 211.7150 Volatile
Organic Material (VOM) or Volatile
Organic Compounds (VOC), effective
June 9, 2014.

[FR Doc. 2015-25158 Filed 10-2—15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2014-0442; FRL-9934-84—
Region 4]

Approval and Promulgation of
Implementation Plans; Georgia
Infrastructure Requirements for the
2008 Lead NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve portions of the March 6, 2012,
State Implementation Plan (SIP)
submission, provided by the State of
Georgia, through the Georgia
Department of Natural Resources’
Environmental Protection Division
(EPD) for inclusion into the Georgia SIP.
This final submission pertains to the
Clean Air Act (CAA or the Act)
infrastructure requirements for the 2008
Lead national ambient air quality
standards (NAAQS). The CAA requires

that each state adopt and submit a SIP
for the implementation, maintenance,
and enforcement of each NAAQS
promulgated by EPA, which is
commonly referred to as an
“infrastructure” SIP. EPD certified that
the Georgia SIP contains provisions that
ensure the 2008 Lead NAAQS is
implemented, enforced, and maintained
in Georgia. With the exception of
provisions pertaining to prevention of
significant deterioration (PSD)
permitting which EPA has already
approved, EPA is taking final action to
approve Georgia’s infrastructure
submission, provided to EPA on March
6, 2012, as satisfying the required
infrastructure elements for the 2008
Lead NAAQS.

DATES: This rule will be effective
November 4, 2015.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2014-0442. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Air Regulatory Management
Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Mr.
Farngalo can be reached by phone at
(404) 562—-9152 or via electronic mail at
farngalo.zuri@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Upon promulgation of a new or
revised NAAQS, sections 110(a)(1) and
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(2) of the CAA require states to address
basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance for that new NAAQS.
Section 110(a) of the CAA generally
requires states to make a SIP submission
to meet applicable requirements in
order to provide for the implementation,
maintenance, and enforcement of a new
or revised NAAQS within three years
following the promulgation of such
NAAQS, or within such shorter period
as EPA may prescribe. For additional
information on the infrastructure SIP
requirements, see the proposed
rulemaking published on July 24, 2015
(80 FR 44005).

On July 24, 2015, EPA proposed to
approve portions of Georgia’s March 6,
2012, 2008 Lead NAAQS infrastructure
SIP submission with the exception of
provisions pertaining to PSD permitting
in sections 110(a)(2)(C), prong 3 of D(i)
and (J). EPA did not receive any
comments, adverse or otherwise, on the
July 24, 2015, proposed rule. EPA took
final action to approve the PSD
permitting requirements in sections
110(a)(2)(C), prong 3 of D(i) and (J) on
March 18, 2015 (80 FR 14019).

II. Final Action

With the exception of provisions
pertaining to PSD permitting
requirements described above, EPA is
taking final action to approve Georgia’s
March 6, 2012, infrastructure
submission because it addresses the
CAA 110(a)(1) and (2) infrastructure SIP
requirements to ensure that the 2008
Lead NAAQS is implemented, enforced,
and maintained in Georgia.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of

Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e isnot an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 4, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 16, 2015.
Heather McTeer Toney,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.570(e) is amended by
adding a new entry “110(a)(1) and (2)
Infrastructure Requirements for the 2008
Lead National Ambient Air Quality
Standards” at the end of the table to
read as follows:

§52.570 Identification of plan.
* * * * *
(e) EE
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EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS

Name of nonregulatory

Applicable geo-

State submitted EPA approval

N graphic or non- date/effective Explanation
SIP provision attainment area date e
110(a)(1) and (2) Infrastructure  Georgia ............... 3/6/2012 10/5/15 With the exception of provisions pertaining to

Requirements for the 2008
Lead National Ambient Air
Quality Standards.

PSD permitting requirements in sections
110(a)(2)(C), 110(a)(2)(D)(i)(Il) (prong 3) and
110(a)(2)(J) only.

[FR Doc. 201524860 Filed 10—-2—-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0542; FRL-9933-52—
Region 9]

Revision of Air Quality Implementation
Plan; California; Feather River Air
Quality Management District;
Stationary Source Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the
Feather River Air Quality Management
District (FRAQMD) portion of the
California State Implementation Plan
(SIP). This revision concerns a
permitting rule that regulates
construction and modification of
stationary sources of air pollution.
These revisions correct deficiencies in
FRAQMD Rule 10.1, New Source
Review, previously identified by EPA in
a final rule dated September 24, 2013.
We are approving revisions that correct
the identified deficiencies.

DATES: This rule is effective on
December 4, 2015 without further
notice, unless EPA receives adverse
comments by November 4, 2015. If we
receive such comments, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2015-0542, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. Email: R9airpermits@epa.gov.

3. Mail or deliver: Gerardo Rios (Air-
3), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or email.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
email directly to EPA, your email
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: EPA has established a docket
for this action under EPA—R09-OAR-
2015—0542. Generally, documents in the

TABLE 1—SUBMITTED RULE

docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents are listed at http://
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps, multi-volume
reports), and some may not be publicly
available in either location (e.g., CBI).
To inspect the hard copy materials,
please schedule an appointment during
normal business hours with the contact
listed in the FOR FURTHER INFORMATION
CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Lornette Harvey, EPA Region IX, (415)
972-3498, harvey.lornette@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.
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1. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule we are approving
with the date it was adopted by the local
air agency and submitted to EPA by the
California Air Resources Board (CARB).

Local agency

Rule No. Rule title

Amended Submitted

FRAQMD

10.1

New Source Review .................

10/06/14 11/06/14

On December 18, 2014, EPA
determined that the submittal for
FRAQMD Rule 10.1 met the

completeness criteria in 40 CFR part 51,
appendix V, including evidence of
public adoption of this regulation,

which must be met before formal EPA
review.
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B. Are there other versions of this rule?

EPA approved a previous version of
Rule 10.1, into the SIP on September 24,
2013 (78 FR 58460).

C. What is the purpose of the submitted
rule revision?

Section 110(a)(2) of the CAA requires
that each SIP include, among other
things, a preconstruction permit
program to provide for regulation of the
construction and modification of
stationary sources within the areas
covered by the plan as necessary to
assure that the National Ambient Air
Quality Standards (NAAQS) are
achieved, including a permit program as
required in parts C and D of title I of the
CAA. For areas designated as
nonattainment for one or more NAAQS,
the SIP must include preconstruction
permit requirements for new or
modified major stationary sources of
such nonattainment pollutant(s),
commonly referred to as
“Nonattainment New Source Review”
or “NNSR.” CAA 172(c)(5).

The jurisdiction of the FRAQMD
consists of two counties, Yuba and
Sutter, and contains two nonattainment
areas. See 40 CFR 81.305. The first
nonattainment area is the “Sutter
Buttes” area, which consists of the area
located in the District which is above
2000 feet of elevation. This area is
designated nonattainment for the 2008
ozone NAAQS.

The second nonattainment area is the
south “Sutter” area, which is part of the
Sacramento Metro Nonattainment Area.
This area is also designated
nonattainment for the 2008 ozone
NAAQS.

Since the District adopted the latest
revisions to Rule 10.1, the “Yuba City-
Marysville” area, which consists of all
of Sutter County and a portion of Yuba
County, has been redesignated as
attainment for the 2006 PM» s NAAQS.
See 79 FR 72981 (December 9, 2014).

Because of the nonattainment areas
located in the FRAQMD, the District is
required under part D of title I of the Act
to adopt and implement a SIP-approved
NNSR program for the nonattainment
portions of Yuba and Sutter Counties
that applies, at a minimum, to new or
modified major stationary sources of the
following pollutants: Volatile organic
compounds (VOCs), and nitrogen oxides
(NOx).1

Rule 10.1, New Source Review,
implements the NNSR requirements
under part D of title I of the CAA for
new or modified major stationary
sources of nonattainment pollutants.

1VOCs and NOX are subject to NNSR as ozone
precursors. See 40 CFR 51.165(a)(1)(xxxvii)(C).

FRAQMD amended and submitted Rule
10.1 to correct minor program
deficiencies identified by EPA on
September 24, 2013 (78 FR 58460).

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rule?

EPA has reviewed the submitted
permitting rule for compliance with the
CAA’s general requirements for SIPs in
CAA section 110(a)(2), EPA’s
regulations for nonattainment stationary
source permit programs in 40 CFR
51.165, and the CAA requirements for
SIP revisions in CAA section 110(1).

B. Does the rule meet the evaluation
criteria?

Our September 24, 2013 action
identified two deficiencies in Rule 10.1.
First, Sections B.4 and B.5 contained
language that was too broad because it
exempted certain pollutants from all the
requirements in Section E, if EPA
redesignated the area from
nonattainment to attainment, instead of
only exempting those pollutants from
the requirements for major sources.
Second, the definition of “NSR
Regulated Pollutant” did not specify
that the term included gaseous
emissions which condense to form
either PM;o or PMs s, respectively.

The first deficiency was corrected by
narrowing the language contained in
Sections B.4 and B.5 to only exempt a
source from the requirements of
Sections E.1.b, E.2.a.2, E.5, E.7 and E.8,
which apply to major sources emitting
nonattainment pollutants, if EPA re-
designates any of the nonattainment
portions of the District to attainment for
PM, s or ozone.

The second deficiency was corrected
by adding a second sentence to both
Sections D.34 and D.35, which reads as
follows: “Gaseous emissions which
condense to form particulate matter at
ambient temperatures shall be
included.” Adding this sentence to each
section clarifies that condensable gases
emissions, which condense to form
either PM,, or PM, 5, must be counted
as PM;o or PM, s, respectively.

With respect to procedures, CAA
sections 110(a) and 110(l) require that
revisions to a SIP be adopted by the
State after reasonable notice and public
hearing. EPA has promulgated specific
procedural requirements for SIP
revisions in 40 CFR part 51, subpart F.
These requirements include publication
of notices, by prominent advertisement
in the relevant geographic area, a public
comment period of at least 30 days, and
an opportunity for a public hearing.

Based on our review of the public
process documentation included in

CARB’s November 6, 2014 submittal, we
find that the State has provided
sufficient evidence of public notice and
opportunity for comment and public
hearing prior to adoption and submittal
of this rule to EPA.

With respect to substantive
requirements, EPA has reviewed the
submitted rule in accordance with the
CAA and regulatory requirements that
apply to NNSR permit programs under
part D of title I of the Act. Based on our
evaluation of this rule, as summarized
in the Public Comment and Final Action
section of this notice, we find that the
rule meets the CAA and regulatory
requirements for NNSR permit programs
in part D of title I of the Act and EPA’s
NNSR implementing regulations in 40
CFR 51.165 for new or modified major
stationary sources proposing to locate
within the District. Final approval of
Rule 10.1 would correct all deficiencies
in FRAQMD’s permit program identified
in our September 24, 2013 final rule. 78
FR 58460.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rule because we believe it
fulfills all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rule. If we receive adverse
comments by November 4, 2015, we
will publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on December 4,
2015. This will incorporate the rule into
the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

IIL. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is incorporating by
reference the FRAQMD Rule 10.1, as
discussed in section I.A of this
preamble. The EPA has made, and will
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continue to make, these documents
generally available electronically
through www.regulations.gov and/or in
hard copy at the appropriate EPA office
(see the ADDRESSES section of this
preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 4,
2015. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 21, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(457)(i)(A)(4) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C) * * *

(457) * Kk %

(i) * *

A] * * *

(
(4) Rule 10.1, “New Source Review,”
amended on October 6, 2014.

* * * * *

[FR Doc. 2015-25141 Filed 10—-2—-15; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R09-OAR-2015-0279; FRL-9935-05—
Region 9]

Air Plan Approval; California;
Mammoth Lakes; Redesignation; PM,,
Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve, as a revision to the California
State Implementation Plan (SIP),
California’s request to redesignate the
Mammoth Lakes nonattainment area to
attainment for the 1987 National
Ambient Air Quality Standard (NAAQS)
for particulate matter of ten microns or
less (PMo). Also, EPA is taking final
action to approve the PM,o maintenance
plan for the Mammoth Lakes area and
the associated motor vehicle emissions
budgets for use in transportation
conformity determinations. Lastly, EPA
is finalizing our approval of the 2012
attainment year emissions inventory.
We are taking these final actions
because the SIP revision meets the
requirements of the Clean Air Act and
EPA guidance for maintenance plans
and motor vehicle emissions budgets.
DATES: This rule will be effective on
November 4, 2015.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2015-0279 for
this action. Generally, documents in the
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docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
format at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports) and some may not be
publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Jerry
Wamsley, EPA Region IX, (415) 947—
4111, wamsley.jerry@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. Summary of EPA’s Proposed Action

II. Public Comments and EPA Responses
III. EPA’s Final Action

IV. Statutory and Executive Order Reviews

I. Summary of EPA’s Proposed Action

On July 30, 2015, EPA proposed to
approve the Mammoth Lakes PM;,
redesignation request and maintenance
plan. We proposed this action because
California’s SIP revision meets the Clean
Air Act (CAA) requirements and EPA
guidance concerning redesignations to
attainment of a National Ambient Air
Quality Standard (NAAQS or standard)
and maintenance plans (80 FR 45477).
For our detailed procedural and
substantive review of the State’s SIP
submittal and our discussion of our
findings and rationale for our proposal
and this final action, please see our
proposal and the docket for this action.

First, under CAA section 107(d)(3)(D),
EPA proposed to approve the State’s
request to redesignate the Mammoth
Lakes PM,( nonattainment area to
attainment for the PM;o NAAQS. In our
July 30, 2015 proposal, we concluded
that the area has met the five criteria for
redesignation under CAA section
107(d)(3)(E): (1) The area has attained
the PM1o NAAQS over the period 2009-
2014; (2) the required portions of the
SIP are fully approved for the area; (3)
the improvement in ambient air quality
in the area is due to permanent and
enforceable reductions in PM;o
emissions; (4) California has met all
requirements applicable to the
Mammoth Lakes PM; nonattainment
area with respect to section 110 and part
D of the CAA; and, (5) the Mammoth
Lakes PM;o Maintenance Plan, as

described below, meets the
requirements of CAA section 175A.

Second, under section 110(k)(3) of the
CAA, EPA proposed to approve as a
revision to the SIP, the maintenance
plan developed by the Great Basin
Unified Air Pollution Control District
(GBUAPCD) entitled “2014 Update Air
Quality Maintenance Plan and
Redesignation Request for the Town of
Mammoth Lakes” (herein and in our
proposal referred to as the Mammoth
Lakes PM ;o Maintenance Plan), dated
May 5, 2014, submitted by California,
through the California Air Resources
Board (CARB), to EPA on October 21,
2014.1 EPA proposed to find that the
Mammoth Lakes PM;o Maintenance
Plan meets the requirements in section
175A of the CAA. The plan’s
maintenance demonstration shows that
the Mammoth Lakes area will continue
to attain the PM;o NAAQS for at least 10
years beyond redesignation (i.e. through
2030) by continued implementation of
the local control measures approved
into the SIP. The plan’s contingency
provisions incorporate a process for
identifying new or more stringent
control measures in the event of a future
monitored violation. Finally, EPA
proposed to approve the plan’s 2012
emission inventory as meeting the
requirements of CAA section 172 and
175A.

Third, EPA proposed to approve the
motor vehicle emission budgets
(budgets) in the Mammoth Lakes PM;,
Maintenance Plan because we find they
meet the applicable transportation
conformity requirements under 40 CFR
93.118(e). With our proposal published
July 30, 2015, EPA informed the public
that we are reviewing the plan’s budgets
for adequacy and that we started the
public comment period on adequacy of
the proposed budgets. This comment
period closed on August 31, 2015. We
received no public comments
concerning the adequacy of the
proposed PM; motor vehicle emissions
budgets.

II. Public Comments and EPA
Responses

EPA’s proposed rule provided a 30-
day comment period. During this
comment period we received no
comments on our proposal.

III. EPA’s Final Action

To conclude, based on our review of
the Mammoth Lakes PM,o Maintenance
Plan and redesignation request
submitted by California, air quality

1See the docket for this action for copies of the
California’s submittal documents including the
October 21, 2014 submittal letter from the State.

monitoring data, and other relevant
materials contained within our docket,
EPA finds that the State has addressed
all the necessary requirements for
redesignation of the Mammoth Lakes
nonattainment area to attainment of the
PMio NAAQS, pursuant to CAA sections
107(d)(3)(E) and 175A.

First, under CAA section 107(d)(3)(D),
we are approving the State’s request,
which accompanied the submittal of the
Mammoth Lakes PM;o Maintenance
Plan, to redesignate the Mammoth Lakes
PM,o nonattainment area to attainment
for the 24-hour PM;o NAAQS. Our
redesignation of the Mammoth Lakes
area is based on our determination that
the area has met the five criteria for
redesignation under CAA section
107(d)(3)(E): (1) The area has attained
the 24-hour PM;o NAAQS as
demonstrated by 2009-2014 data; 2 (2)
the relevant portions of the SIP are fully
approved; (3) the improvement in air
quality in the Mammoth Lakes area is
due to permanent and enforceable
reductions in PMo emissions; (4)
California has met all requirements
applicable to the Mammoth Lakes PM;q
nonattainment area with respect to
section 110 and part D of the CAA; and,
(5) our approval of the Mammoth Lakes
PM,o Maintenance Plan, as part of this
action.

Second, under section 110(k)(3) of the
CAA, EPA is approving the Mammoth
Lakes PM ;o Maintenance Plan and finds
that it meets the requirements of Section
175A. We find that the maintenance
demonstration shows that the area will
continue to attain the 24-hour PM;,
NAAQS for at least 10 years beyond
redesignation (i.e., through 2030). We
find that the Maintenance Plan provides
a contingency process for identifying
and adopting new or more stringent
control measures if a monitored
violation of the PM;o NAAQS occurs.
Finally, we are approving the 2012
emissions inventory as meeting
applicable requirements for emissions
inventories in Sections 172 and 175A of
the CAA.

Last, we find that the Mammoth Lakes
PM,o Maintenance Plan’s motor vehicle
emissions budgets meet applicable CAA
requirements for maintenance plans and
transportation conformity requirements
under 40 CFR 93.118(e). With the
effective date of this action, these
approved budgets must be used in any
future regional PM; regional emissions

2We reviewed 2015 preliminary data received
from the State and found that the Mammoth Lakes
area did not show exceedances of the 24-hour PMo
NAAQS in the first quarter of 2015. Second quarter
data was not submitted by the State in time for
consideration within this notice.
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analysis conducted by the State and the
Federal Highway Administration.

1V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and,

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the State plan that EPA is
approving today does not apply on any
Indian reservation land or in any other
area where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, this rule, as it relates to the
maintenance plan, does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 4,
2015. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 18, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.

Chapter [, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—[Amended]

m 2. Section 52.220 is amended by
adding and reserving paragraph (c)(461)
and adding paragraph (c)(462) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C) * x %

(461) [Reserved]

(462) The following plan was
submitted on October 21, 2014, by the
Governor’s designee.

(i) [Reserved]

(ii) Additional Materials.

(A) Great Basin Unified Air Pollution
Control District (GBUAPCD).

(1) 2014 Air Quality Maintenance
Plan and Redesignation Request for the
Town of Mammoth Lakes” (Mammoth
Lakes PM,;o Maintenance Plan), adopted
on May 5, 2014.

(2) GBUAPCD Board Order #140505—
03 adopting the Mammoth Lakes PM;o
Maintenance Plan, dated May 5, 2014.

(B) State of California Air Resources
Board (CARB).

(1) CARB Resolution 14-27 adopting
the redesignation request and Mammoth
Lakes PM;¢ Maintenance Plan, dated
September 18, 2014.

PART 81—[AMENDED]

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart C—[Amended]

m 4. Section 81.305 is amended in the
table entitled ““California—PM-10" by
revising the entry under Mono County
for the “Mammoth Lake planning area”
to read as follows:

§81.305 California.

* * * * *
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CALIFORNIA—PM-10
Designation Classification
Designated area
Date Type Date Type
Mono County
Mammoth Lakes planning area .........c.cccocoeevnennen. November 4, 2015 ............ Attainment ... e,
Includes the following sections:
a. Sections 1-12, 17, and 18 of Township
T4S, R28E;
b. Sections 25-36 of Township T3S, R28E;
c. Sections 25-36 of Township T3S, R27E;
d. Sections 1-18 of Township T4S, R27E;
and,
e. Sections 25 and 36 of Township T3S,
R26E.
* * * * *

[FR Doc. 2015-25165 Filed 10—-2—-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[EPA-R07-RCRA-2014-0452; FRL-9934—
78-Region 7]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Direct Final Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to revise delisting levels for the
hazardous waste exclusion granted to
John Deere Des Moines Works (John
Deere) of Deere & Company, in Ankeny,
Iowa to exclude or “delist” up to 600
tons per calendar year of FO06/F019
wastewater treatment sludge. The
wastewater treatment sludge is a filter
cake generated by John Deere’s Ankeny,
Iowa, facility wastewater treatment
system was conditionally excluded from
the list of hazardous wastes on
November 25, 2014. This direct final
rule responds to a request submitted by
John Deere to increase certain delisting
levels and eliminate certain delisting
levels for the excluded waste. After
careful analysis and use of the Delisting
Risk Assessment Software (DRAS), EPA
has concluded the request may be
granted.

DATES: This direct final rule is effective
on December 4, 2015, without further
notice, unless EPA receives adverse
comment by November 4, 2015. If EPA
receives adverse comment, we will

publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-RCRA-2014-0452. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in by contacting
the further information contact below.
The public may copy material from any
regulatory docket at no cost for the first
100 pages and at a cost of $0.15 per page
for additional copies.

FOR FURTHER INFORMATION CONTACT:
Kenneth Herstowski, Waste
Remediation and Permits Branch, Air
and Waste Management Division, EPA
Region 7, 11201 Renner Boulevard,
Lenexa, KS 66219; telephone number
(913) 551-7631; email address:
herstowski.ken@epa.gov.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Why is EPA using a direct final rule?
II. Does this action apply to me?
III. Background
A. What is a delisting petition?
B. How did EPA act on John Deere’s
delisting petition?
C. What are the changes John Deere is
requesting?
D. How did EPA evaluate John Deere’s
request?
E. How does this final rule affect states?
IV. Statutory and Executive Order Reviews

I. Why is EPA using a direct final rule?

The EPA is publishing this rule
without a prior proposed rule because
we view this as a non-controversial
amendment and anticipate no adverse
comment. This action narrowly changes
the delisting levels for the FO06/F019
wastewater treatment sludge generated
at the John Deere Des Moines facility in
Ankeny, Iowa. If the EPA receives
adverse comment, we will publish a
timely withdrawal in the Federal
Register informing the public that this
direct final rule will not take effect. In
that case, we may issue a proposed rule
to propose the changes and would
address public comments in any
subsequent final rule based on the
proposed rule.

II. Does this action apply to me?

This action only applies to the F006/
F019 wastewater treatment sludge
generated at the John Deere Des Moines
facility in Ankeny, Iowa.

III. Background
A. What is a delisting petition?

A delisting petition is a request from
a generator to EPA or to an authorized
state to exclude or delist, from the
RCRA list of hazardous wastes, waste
the generator believes should not be
considered hazardous under RCRA.

B. How did EPA act on John Deere’s
delisting petition?

After evaluating the delisting petition
submitted by John Deere, EPA proposed,
on August 20, 2014 (79 FR 49252), to
exclude the waste from the lists of
hazardous waste under § 261.31. EPA
issued a final rule on November 25,
2014 (79 FR 70108) granting John
Deere’s delisting petition to have up to
600 tons per year of the FO06/F019
wastewater treatment sludge generated
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at the John Deere Des Moines, Ankney,
Iowa, facility excluded, or delisted, from
the definition of a hazardous waste,
once it is disposed in a Subtitle D
landfill.

C. What are the changes John Deere is
requesting?

John Deere requests removal of Table
1 item 1(C)—the requirement to conduct
analysis of verification samples using
EPA SW-846 Method 1313 Extraction at
pH 2.88, 7 and 13 and the requirement
not to exceed hexavalent chromium
level in the resulting [Method 1313]
extracts.

John Deere requests increases in
delisting levels in Table 1 item 1(D) as
follows: Cadmium to 25.5 milligrams
per kilogram (mg/kg), chromium (total)
to 51,000 mg/kg, chromium (hexavalent)
to 41 mg/kg, copper to 2877 mg/kg,
nickel to 3030 mg/kg, zinc to 10,170,
cyanide (total) to 9 mg/kg, and oil and
grease to 64,500 mg/kg.

John Deere requests the removal of
delisting levels in Table 1 item 1(D) for
antimony, arsenic, barium, beryllium,
cobalt, lead, mercury, selenium, silver,
thallium, tin, vanadium, acetone, and
methyl ethyl ketone.

To support the request, John Deere
submitted analytical data from
verification testing events conducted
since the exclusion was finalized. John
Deere generated the sampling data
under a Sampling Plan and Quality
Assurance Project Plan (June 2012
Revision).

D. How did EPA evaluate John Deere’s
request?

EPA evaluated the proposed increases
in the delisting levels against the listing
criteria and factors cited in
§261.11(a)(2) and (a)(3). EPA evaluated
the proposed increases in the delisting
levels with respect to other factors or
criteria to assess whether there is a
reasonable basis to believe that such
additional factors could cause the
wastes to be hazardous. EPA considered
whether the waste is acutely toxic, the
concentrations of the constituents in the
waste, their tendency to migrate and to
bioaccumulate, their persistence in the
environment once released from the
waste, plausible and specific types of
management of the petitioned waste, the
quantities of waste generated, and waste
variability.

For this delisting determination, we
assumed that the waste would be
disposed in a Subtitle D landfill and we
considered transport of waste
constituents through groundwater,
surface water and air. We evaluated
John Deere’s petitioned waste using the
Agency’s Delisting Risk Assessment

Software (DRAS) described in 65 FR
58015 (September 27, 2000), 65 FR
75637 (December 4, 2000), and 73 FR
28768 (May 19, 2008) to predict the
maximum allowable concentrations of
hazardous constituents that may be
released from the petitioned waste after
disposal and determined the potential
impact of the disposal of John Deere’s
petitioned waste on human health and
the environment. To predict the
potential for release to groundwater
from landfilled wastes and subsequent
routes of exposure to a receptor, the
DRAS uses dilution attenuation factors
derived from EPA’s Composite Model
for Leachate Migration and
Transformation Products (EPACMTP).
From a release to groundwater, the
DRAS considers routes of exposure to a
human receptor of ingestion of
contaminated groundwater, inhalation
from groundwater while showering and
dermal contact from groundwater while
bathing.

From a release to surface water by
erosion of waste from an open landfill
into storm water run-off, DRAS
evaluates the exposure to a human
receptor by fish ingestion and ingestion
of drinking water. From a release of
waste particles and volatile emissions to
air from the surface of an open landfill,
DRAS considers routes of exposure of
inhalation of volatile constituents,
inhalation of particles, and air
deposition of particles on residential
soil and subsequent ingestion of the
contaminated soil by a child. The
technical support document and the
user’s guide to DRAS are included in
the docket.

At a benchmark cancer risk of one in
one hundred thousand (1x10~5) and a
benchmark hazard quotient of 1.0, the
DRAS program determined maximum
allowable concentrations for each
constituent in both the waste and the
leachate at an annual waste volume of
1000 cubic yards disposed in a landfill
for 20 years after which time the landfill
is closed. We used the maximum
reported total and TCLP leachate
concentrations as inputs to estimate the
constituent concentrations in the
groundwater, soil, surface water and air.

The maximum allowable total COC
concentrations in the Filter Cake as
determined by the DRAS are as follows:
milligrams per kilogram (mg/kg)
Barium—2.85 x 107; Copper—5.34 X
106; Chromium (II1)—4.56 x 1019;
Hexavalent Chromium—1.36 x 10%;
Cyanide—2.99 x 10¢; Lead—1.09 x 107;
Mercury—1.86 x 10%; Nickel—4.76 x
10%; Vanadium—1.52 x 108; Zinc—1.38
x 107; Acetone—3.63 x 108; and Methyl
Ethyl Ketone—1.45 x 10°. The
maximum allowable leachate COC

concentrations in the Filter Cake as
determined by the DRAS are as follows:
Milligrams per liter

(mg/1) Copper—1.78 x 102; Hexavalent
Chromium—1.38 x 10?; Cyanide—2.27 x
101; Lead—4.18 x 10°; Nickel—9.78 x
10?1; Vanadium—2.47 x 101; Zinc—1.48
x 103; and Acetone—3.84 x 103. The
maximum allowable leachate COC
concentrations in the Filter Cake as
determined by TCLP are as follows:
Milligrams per liter (mg/1) Barium—100;
Chromium (total)—5; Mercury—a0.2; and
Methyl Ethyl Ketone—200.

The concentrations of all constituents
in both the waste and the leachate are
below the allowable concentrations. The
requested changes in delisting levels are
below the allowable concentrations.
EPA’s decision to grant the requested
changes by John Deere is based on the
information submitted in support of this
direct final rule, and other information
in the docket.

E. How does this final rule affect states?

EPA is issuing this exclusion under
the Federal RCRA delisting program.
Thus, upon the exclusion being
finalized, the wastes covered will be
removed from Subtitle C control under
the Federal RCRA program. This will
mean, first, that the wastes will be
delisted in any State or territory where
the EPA is directly administering the
RCRA program (e.g., lowa, Indian
Country). However, whether the wastes
will be delisted in states which have
been authorized to administer the RCRA
program will vary depending upon the
authorization status of the States and
the particular requirements regarding
delisted wastes in the various states.

Some other generally authorized
states have not received authorization
for delisting. Thus, the EPA makes
delisting determinations for such states.
However, RCRA allows states to impose
their own regulatory requirements that
are more stringent than EPA’s, under
Section 3009 of RCRA. These more
stringent requirements may include a
provision that prohibits a Federally
issued exclusion from taking effect in
the state, or that requires a state
concurrence before the Federal
exclusion takes effect, or that allows the
state to add conditions to any Federal
exclusion. We urge the petitioner to
contact the state regulatory authority in
each state to or through which it may
wish to ship its wastes to establish the
status of its wastes under the state’s
laws.

EPA has also authorized some states
to administer a delisting program in
place of the Federal program, that is, to
make state delisting decisions. In such
states, the state delisting requirements
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operate in lieu of the Federal delisting
requirements. Therefore, this exclusion
does not apply in those authorized
states unless the state makes the rule
part of its authorized program. If John
Deere transports the federally excluded
waste to or manages the waste in any
state with delisting authorization, John
Deere must obtain a delisting
authorization from that state before it
can manage the waste as non-hazardous
in that state.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993) and 13563
(76 FR 3821, January 21, 2011), this rule
is not of general applicability and
therefore is not a regulatory action
subject to review by the Office of
Management and Budget (OMB). This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) because it
applies to a particular facility only.
Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to Sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). Because this
rule will affect only a particular facility,
it will not significantly or uniquely
affect small governments, as specified in
Section 203 of UMRA. Because this rule
will affect only a particular facility, this
final rule does not have Federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism,”
(64 FR 43255, August 10, 1999). Thus,
Executive Order 13132 does not apply
to this rule. Similarly, because this rule
will affect only a particular facility, this
final rule does not have tribal
implications, as specified in Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000). Thus, Executive Order 13175
does not apply to this rule. This rule

also is not subject to Executive Order
13045, ‘“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is that the Agency
used the DRAS program, which
considers health and safety risks to
children, to calculate the maximum
allowable concentrations for this rule.
This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866. This rule does
not involve technical standards; thus,
the requirements of Section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
Section 3 of Executive Order 12988,
“Civil Justice Reform,” (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report which includes a
copy of the rule to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from Section 801 the following
types of rules (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties (5 U.S.C. 804(3)). EPA is not
required to submit a rule report
regarding today’s action under Section
801 because this is a rule of particular
applicability. Executive Order (EO)
12898 (59 FR 7629 (February 16, 1994))
establishes Federal executive policy on
environmental justice. Its main

provision directs Federal agencies, to
the greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. The Agency’s risk
assessment did not identify risks from
management of this material in a
Subtitle D landfill. Therefore, EPA
believes that any populations in
proximity of the landfills used by this
facility should not be adversely affected
by common waste management
practices for this delisted waste.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: September 14, 2015.

Mark Hague,
Acting Regional Administrator, Region 7.

For the reasons set out in the
preamble, EPA amends 40 CFR part 261
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y) and 6938.

m 2. In the second Table 1 of Appendix
IX to part 261, “Wastes Excluded From
Non-Specific Sources”, in the entry for
“John Deere Des Moines Works of Deere
& Company, Ankeny, IA”, revise entry
“1. Delisting Levels” to read as follows:

Appendix IX to Part 261—Wastes
Excluded Under §§ 260.20 and 260.22

* * * * *
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TABLE 1—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES
Facility Address Waste description
John Deere Des Moines Ankeny, IA.
Works of Deere Company.
1. Delisting Levels: (A) The WWTS Filter Cake shall not exhibit any of the “Characteristics of
Hazardous Waste” in 40 CFR part 261, subpart C. (B) All TCLP leachable concentrations
(40 CFR 261.24(a)) for the following constituents must not exceed the following levels
(mg/L for TCLP): Nickel—32.4. (C) Reserved. (D) All total concentrations for the following
constituents must not exceed the following levels (mg/kg): Cadmium—25.5; Chromium
(total)—51,000; Chromium (hexavalent)—41; Copper—2877; Nickel—3030; Zinc—10,170;
Cyanide—9, Oil and Grease—64,500.
* * * * *

[FR Doc. 2015-24459 Filed 10-2—15; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 412
[CMS—1632—-CN]
RIN 0938-AS41

Medicare Program; Hospital Inpatient
Prospective Payment Systems for
Acute Care Hospitals and the Long-
Term Care Hospital Prospective
Payment System Policy Changes and
Fiscal Year 2016 Rates; Revisions of
Quality Reporting Requirements for
Specific Providers, including Changes
Related to the Electronic Health
Record Incentive Program; Extensions
of the Medicare-Dependent, Small
Rural Hospital Program and the Low-
Volume Payment Adjustment for
Hospitals; Correction

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Final rule and interim final rule
with comment period; correction.

SUMMARY: This document corrects
technical and typographical errors in
the final rule and interim final rule with
comment period that appeared in the
Federal Register on August 17, 2015
titled “Medicare Program; Hospital
Inpatient Prospective Payment Systems
for Acute Care Hospitals and the Long-
Term Care Hospital Prospective
Payment System Policy Changes and
Fiscal Year 2016 Rates; Revisions of
Quality Reporting Requirements for
Specific Providers, including Changes

Related to the Electronic Health Record
Incentive Program; Extensions of the
Medicare-Dependent, Small Rural
Hospital Program and the Low-Volume
Payment Adjustment for Hospitals.”
DATES: This document is effective
October 1, 2015.

FOR FURTHER INFORMATION CONTACT:
Donald Thompson, (410) 786—4487.
SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2015-19049 which
appeared in the August 17, 2015
Federal Register, titled “Medicare
Program; Hospital Inpatient Prospective
Payment Systems for Acute Care
Hospitals and the Long-Term Care
Hospital Prospective Payment System
Policy Changes and Fiscal Year 2016
Rates; Revisions of Quality Reporting
Requirements for Specific Providers,
including Changes Related to the
Electronic Health Record Incentive
Program; Extensions of the Medicare-
Dependent, Small Rural Hospital
Program and the Low-Volume Payment
Adjustment for Hospitals” (hereinafter
referred to as the FY 2016 IPPS/LTCH
PPS final rule), there were a number of
technical and typographical errors that
are identified and corrected in section
IV. of this correcting document. The
provisions in this correction document
are effective as if they had been
included in the document that appeared
in the August 17, 2015 Federal Register.
Accordingly, the corrections are
effective October 1, 2015.

II. Summary of Errors

A. Summary of Errors in the Preamble

On page 49412, we made a
typographical error with regards to an
MS-DRG code. We made inadvertent
and technical errors related to the
employment cost index (ECI) used in
the wage index, the MS-DRG

reclassification and recalibration budget
neutrality adjustment factor (as
discussed in section II.B. of this
correcting document), and the MGCRB
reclassification status of certain
providers (as discussed in section IL.B.
of this correcting document), each of
which resulted in additional conforming
corrections. Specifically, on page 49492,
we inadvertently miscalculated the
estimated percentage change in the ECI
for compensation for the 30-day
increment after March 14, 2013 and
before April 15, 2013 for private
industry hospital workers from the
Bureau of Labor Statistics’ (BLS’)
“Compensation and Working
Conditions.” The ECI is used to adjust

a hospital’s wage data to calculate the
wage index, and is based on the
midpoint of a cost reporting period.

On page 49498, we are making
conforming changes to the number of
hospitals in New Jersey that will be
receiving the imputed rural floor and to
the FY 2016 rural floor value for Nevada
as a result of correcting the ECI error,
the technical error in the calculation of
the MS-DRG reclassification and
recalibration budget neutrality
adjustment factor (discussed in section
II.B. of this correcting document), and
the error in the reclassification status of
50 providers (discussed in section II.B.
of this correcting document).

On page 49619, consistent with the
conforming corrections to the IPPS
outlier fixed-loss cost threshold for FY
2016 discussed in section II.B. of this
correcting document, we are making
further conforming corrections to the FY
2016 outlier fixed-loss amount for site
neutral cases in the context of our
discussion regarding LTCH PPS high-
cost outliers.

B. Summary of Errors in the Addendum

On page 49776, we are correcting the
MS-DRG reclassification and
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recalibration budget neutrality
adjustment factor as a result of a
technical error made in the calculation
of this factor. We are also making
conforming changes to the affected rates
and factors on pages 49787, 49788 and
49790 as a result of this error.

In addition, as discussed in section
II.A. of this correcting document, we
inadvertently miscalculated the
percentage change in the ECI. The
correction to the ECI necessitated
recalculation of the pre-reclassified
unadjusted and occupational-mix
adjusted wage indexes and Geographic
Adjustment Factors (GAFs) of certain
core-based statistical areas (CBSAs). As
a result of the corrections to the ECI and
the MS-DRG reclassification and
recalibration budget neutrality
adjustment factor, on page 49776, we
recalculated the wage index budget
neutrality adjustment and are making
conforming changes to the tables on
pages 49787 and 49788.

On pages 49776, we recalculated the
reclassification hospital budget
neutrality adjustment because the
reclassification status in the FY 2016
IPPS/LTCH PPS final rule did not
properly reflect one of the following for
50 providers:

e Withdrawal or termination of a
Medicare Geographic Classification
Review Board (MGCRB) reclassification
for FY 2016.

¢ Assignment to the reclassified
CBSA approved by the MGCRB or CMS
Administrator.

As a result of the MS-DRG
reclassification and recalibration budget
neutrality adjustment factor error, the
ECI error, and reclassification error, we
are making conforming technical
changes to tables on pages 49787 and
49788. The technical errors discussed
previously (the percentage change in the
ECI error, MS-DRG reclassification and
recalibration budget neutrality
adjustment factor error, and
reclassification error) directly affected
and required the recalculation of the
wage index, the recalculation of certain
budget neutrality adjustments, and also
indirectly resulted in errors to other
factors and rates. Specifically, on pages
49777, 49778, 49787, and 49788, we are
making conforming corrections to the
following:

e The rural floor budget neutrality
adjustment.

e The wage index transition budget
neutrality adjustment.

¢ The Rural Community Hospital
Demonstration program budget
neutrality adjustment.

In addition, as discussed in section
I1.D. of this correcting document, we are
making corrections to the

uncompensated care payments. As a
result of these errors (the percentage
change in the ECI error, MS-DRG
reclassification and recalibration budget
neutrality adjustment factor error,
reclassification error, and
uncompensated care error) and
conforming corrections, on page 49785,
we are making conforming corrections
to the calculation of the outlier fixed-
loss cost threshold and the national and
Puerto Rico-specific outlier budget
neutrality factors. We are making further
conforming corrections to the tables on
pages 49787 and 49788 as a result of
these changes, including conforming
corrections in the calculation of the
national and Puerto Rico specific
operating standardized amounts, as a
result of the conforming corrections to
the operating IPPS budget neutrality
factors and outlier threshold described
previously.

On pages 49791, 49793, 49794, and
49795, in our discussion of the
determination of the Federal hospital
inpatient capital related prospective
payment rate update, we are making
conforming corrections to the national
GAF/MS-DRG budget neutrality
adjustment factor (due to the errors in
our calculation of the GAFs, which are
computed from the wage index) and to
the outlier threshold, and outlier budget
neutrality adjustment factors (as
discussed previously).

Also, as a result of these errors, on
page 49794, we are making conforming
corrections in the table showing the
comparison of factors and adjustments
for the FY2015 capital Federal rate and
FY 2016 capital Federal rate and in the
table showing the comparison of factors
and adjustments for the proposed FY
2016 capital Federal rate and final FY
2016 capital Federal rate.

On page 49804, in our discussion
regarding LTCH PPS high-cost outlier
payments for site neutral payment rate
cases, we are making conforming
corrections in the FY 2016 fixed-loss
amount for site neutral cases, due to the
conforming correction to the IPPS
outlier fixed-loss cost threshold for FY
2016 (as discussed previously).

On page 49808, we are correcting the
information on how to access the LTCH
PPS tables for the FY 2016 final rule on
the CMS Web Site.

On page 49809, we are making
conforming corrections to the national
and Puerto Rico specific operating
standardized amounts and capital
standard Federal payment rates in
Tables 1A, 1B, 1C, and 1D as a result of
the corrections to certain budget
neutrality factors and the outlier
threshold (as described previously).

C. Summary of Errors in the Appendices

On page 49809, we are correcting our
estimate of the increase in FY 2016
operating payments and capital
payments as a result of the technical
errors that led to corrections to certain
budget neutrality factors and the outlier
threshold (as described previously). On
pages 49813 through 49821, 49823,
49828 through 49830, and 49840, in our
regulatory impact analyses, we are
making conforming corrections in the
discussion of the analysis of the changes
in operating and capital IPPS payments
for FY 2016 and the effects of certain
budget neutrality factors as a result of
the technical errors (as discussed
previously) that lead to conforming
corrections to the calculation of the
operating and capital IPPS budget
neutrality factors, outlier threshold,
operating standardized amounts, and
capital Federal rates.

On page 49823, in the table titled
“Modeled Disproportionate Share
Hospital Payments for Estimated FY
2016 DSH Hospitals by Hospital Type:
Model DSH $ (In Millions) From FY
2015 To FY 2016” and the
accompanying discussion, we made
technical and formatting errors in the
estimated impacts resulting from
inadvertent errors in the calculation of
Factor 3 for certain hospitals.

On pages 49829 through 49830, we
are making conforming corrections to
Table III—Comparison of Total
Payments Per Case (FY 2015 Payments
Compared to FY 2016 Payments).

On page 49841, we are making
conforming corrections to the
accounting statements and tables for
acute care hospitals that arose from the
corrections of errors as described in
section IL.B. of this correcting document.

D. Summary of Errors in and
Corrections to Files and Tables Posted
on the CMS Web site

1. Errors and Corrections to IPPS and
LTCH PPS Tables

We are correcting the errors in the
following IPPS tables that are listed on
page 49808 of the FY 2016 IPPS/LTCH
PPS final rule and are available on the
Internet on the CMS Web Site at https://
www.cms.gov/Medicare/Medicare-Fee-
for-Service-Payment/
AcutelnpatientPPS/FY2016-IPPS-Final-
Rule-Home-Page.html:

Table 2—Final Case-Mix Index and
Wage Index Table by CCN, because of
the ECI error discussed in section ILA.
of this correction document, we are
correcting the values in the columns
titled FY 2016 Wage Index, Average
Hourly Wage FY 2016, and 3-Year
Average Hourly Wage (2014, 2015,


https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/AcuteInpatientPPS/FY2016-IPPS-Final-Rule-Home-Page.html
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2016) for 4 providers located in CBSAs
04, 20, and 12620. Because the average
hourly wage changed for these four
providers which affects the area wage
index, we are also correcting the FY
2016 wage indexes for other providers
geographically located in, or reclassified
into, CBSAs 04, 20, and 12620.

As discussed in section II.B. of this
correcting document, we are also
correcting the reclassification status of
50 providers. Thus, we are correcting
the FY 2016 wage index values for these
providers to reflect assignment to their
geographic CBSAs or reclassified
CBSAs, as applicable.

Furthermore, because we are revising
the national rural floor budget neutrality
adjustment as discussed in section IL.B.
of this correcting document, the wage
index values for numerous providers in
Table 2 are corrected as well.

Table 3—Final Wage Index Table by
CBSA, by correcting the ECI error, we
are making corresponding changes to
the wage indexes and GAFs of CBSAs
04, 20, and 12620 listed in Table 3.
Specifically, we are correcting the
values in the columns titled FY 2016
Average Hourly Wage, 3-Year Average
Hourly Wage (2014, 2015, 2016), Wage
Index, Reclassified Wage Index, GAF,
and Reclassified GAF, for CBSAs 04, 20,
and 12620.

Also, by correcting Table 2 to
properly indicate the withdrawal,
termination, or reclassification status of
the 50 providers, we are making
corresponding changes to the wage
indexes and GAFs listed in Table 3.
Specifically, we are correcting the
values in the columns titled Wage
Index, Reclassified Wage Index, GAF,
and Reclassified GAF. Furthermore,
because we are revising the national
rural floor budget neutrality adjustment
as discussed in section IL.B. of this
correcting document, we are making
corrections to the wage index values for
numerous CBSAs in Table 3 as well.

Table 5—List of Medicare Severity
Diagnosis-Related Groups (MS-DRGs),
Relative Weighting Factors, and
Geometric and Arithmetic Mean Length
of Stay—FY 2016, in the column labeled
"TYPE’, to be consistent with previous
fiscal years, we are revising the entries
labeled P’ to SURG and the entries
labeled "M’ to MED.

Table 10—New Technology Add-On
Payment Thresholds for Applications
for FY 2017. We are correcting the
thresholds in this table as a result of the
corrections to the operating
standardized amounts discussed in
section IL.B. of this correcting document.

Table 11—MS-LTC-DRGs, Relative
Weights, Geometric Average Length of
Stay, Short Stay Outlier (SSO)

Threshold, and ”"IPPS Comparable
Threshold” for LTCH PPS Discharges
Occurring from October 1, 2015 through
September 30, 2016. We are correcting
this table by correcting typographical
errors for certain MS-LTC-DRGs in the
columns titled “Relative Weight,”
“Geometric Average Length of Stay,”
“Short-Stay Outlier (SSO) Threshold,”
and “IPPS Comparable Threshold.”

Table 12A—LTCH PPS Wage Index
for Urban Areas for Discharges
Occurring From October 1, 2015
through September 30, 2016. We are
correcting this table by correcting the
values in the column titled “LTCH PPS
Wage Index” as result of the error in the
miscalculation percentage change in the
ECIL which affected the wage data for
CBSA 12620, as discussed in section
II.A. of this correcting document.

Table 12B—LTCH PPS Wage Index for
Rural Areas for Discharges Occurring
From October 1, 2015 through
September 30, 2016. We are correcting
this table by correcting the values in the
column titled “LTCH PPS Wage Index”’
as result of the technical error in the
percentage change in the ECI, which
affected the wage data for CBSAs 04 and
20, as discussed in section II.A. of this
correcting document.

Table 14—List of Hospitals with
Fewer Than 1,600 Medicare Discharges
Based on the March 2015 Update of the
FY 2014 MedPAR File and Potentially
Eligible Hospitals for the FY 2016 Low-
Volume Hospital Payment Adjustment
(Eligibility for the low-volume hospital
payment adjustment is also dependent
upon meeting the mileage criteria
specified at §412.101(b)(2)(ii)). We are
correcting this table by correcting
typographical and technical errors for
certain hospitals in the column titled
“FY 2016 Low-Volume Payment
Adjustment (Percentage Add-on).

Table 18—FY 2016 Medicare DSH
Uncompensated Care Payment Factor 3
and Projected DSH Eligibility. For the
FY 2016 IPPS/LTCH PPS final rule, we
published a list of hospitals that we
identified to be subsection (d) hospitals
and subsection (d) Puerto Rico hospitals
eligible to receive empirically justified
Medicare DSH payment adjustments
and uncompensated care payments for
FY 2016. We also published, in the
Supplemental Medicare DSH File
located in the FY 2016 IPPS/LTCH PPS
final rule data files page at https://
www.cms.gov/Medicare/Medicare-Fee-
for-Service-Payment/
AcutelnpatientPPS/FY2016-IPPS-Final-
Rule-Home-Page-Items/FY2016-IPPS-
Final-Rule-Data-Files.html, the data
used to calculate each hospital’s Factor
3, total uncompensated care payment,
and uncompensated care payment per

discharge. Shortly after the publication
of the FY2016 IPPS/LTCH PPS final
rule, we discovered that in calculating
Factor 3 of the uncompensated care
payment methodology, we inadvertently
excluded the Medicaid days from the
most recently available 2012 or 2011
cost report for certain providers that
were projected to receive Medicare DSH
in FY 2016. As a result, these providers
had no Medicaid days included in the
calculation of Factor 3. In order to
correct these errors, we have Factor 3 for
all hospitals to incorporate the changes
to the data for these providers whose
Medicare hospital cost report data were
inadvertently excluded. These
corrections to the uncompensated care
payments impacted the calculation of
the outlier fixed-loss cost threshold for
outlier payments.

In addition, we discovered that we
had—

e Inadvertently calculated Factor 3
for several providers using Medicaid
days from a cost report that was less
than a full year when a cost report that
was a full year or closer to being a full
year was available;

e Erroneously provided Factor 3
values for certain new providers; and

e Calculated a Factor 3 for a hospital
that has ceased operations.

We are revising Factor 3 for all
hospitals to correct these errors;
however, unlike the error in which
Medicaid days for certain providers
were excluded, the impacts of these
three errors (specified in the bulleted
list) are too small to change other
aspects of the IPPS ratesetting, such as
the calculation of the fixed-loss
threshold for outlier payments.

III. Waiver of Proposed Rulemaking
and Delay in Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

Section 553(d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules after the date of their
publication in the Federal Register.
This 30-day delay in effective date can
be waived, however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or contrary
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to the public interest, and the agency
incorporates a statement of the findings
and its reasons in the rule issued.

We believe that this correcting
document does not constitute a rule that
would be subject to the APA notice and
comment or delayed effective date
requirements. This correcting document
corrects technical and typographic
errors in the preamble, addendum,
payment rates, tables, and appendices
included or referenced in the FY 2016
IPPS/LTCH PPS final rule but does not
make substantive changes to the policies
or payment methodologies that were
adopted in the final rule. As a result,
this correcting document is intended to
ensure that the information in the FY
2016 IPPS/LTCH PPS final rule
accurately reflects the policies adopted
in that final rule.

In addition, even if this were a rule to
which the notice and comment
procedures and delayed effective date
requirements applied, we find that there
is good cause to waive such
requirements. Undertaking further
notice and comment procedures to
incorporate the corrections in this
document into the final rule or delaying
the effective date would be contrary to
the public interest because it is in the
public’s interest for providers to receive
appropriate payments in as timely a
manner as possible, and to ensure that
the FY 2016 IPPS/LTCH PPS final rule
accurately reflects our policies.
Furthermore, such procedures would be
unnecessary, as we are not altering our
payment methodologies or policies, but
rather, we are simply implementing
correctly the policies that we previously
proposed, received comment on, and

subsequently finalized. This correcting
document is intended solely to ensure
that the FY 2016 IPPS/LTCH PPS final
rule accurately reflects these payment
methodologies and policies. Therefore,
we believe we have good cause to waive
the notice and comment and effective
date requirements.

IV. Correction of Errors

In FR Doc. 2015-19049 of August 17,
2015 (80 FR 49325), we are making the
following corrections:

A. Corrections of Errors in the Preamble

1. On page 49412, first column, third
bulleted paragraph, the phrase “MS—
DRG 007 is corrected to read “MS—
DRG 207”.

2. On page 49492, first column, after
the first partial paragraph, in the table
titled “Midpoint of Cost Reporting
Period”, last entry (After 03/14/2013) is
corrected to read as follows:

MIDPOINT OF COST REPORTING

PERIOD
Adjustment
After Before factor
03/14/2013 04/15/2013 0.99851

3. On page 49498, first column,
second full paragraph, line 9, the figure
“21” is corrected to read “19”.

3. On page 49498, second column,
first partial paragraph, line 13, the figure
“1.0194” is corrected to read “1.0190”.

4. On page 49619, third column, third
full paragraph, line 4, the figure
“22,544” is corrected to read 22,539”.

B. Correction of Errors in the Addendum
1. On page 49776:

a. First column:

(1) Fourth full paragraph, line 3, the
figure “0.998399” is corrected to read
0.998405”.

(2) Fourth full paragraph, line 8, the
figure “0.998399” is corrected to read
0.998405”.

(3) Fifth full paragraph, line 16, the
figure “0.998399” is corrected to read
“0.998405”.

b. Second column, third full
paragraph:

(1) Line 9, the figure “0.998749” is
corrected to read “0.998738”.

(2) Line 13, the figure “0.998399” is
corrected to read “0.998405”.

(3) Line 15, the figure “0.998749" is
corrected to read ““0.998738”.

(4) Line 21, the figure “0.997150" is
corrected to read “0.997145”.

c. Third column, third full paragraph,
line 12, the figure “0.987905" is
corrected to read 0.988168".

2. On page 49777, second column, last
paragraph, line 3, the figure “0.990298”
is corrected to read “0.989859"".

3. On page 49778:

a. First column, second full
paragraph:

(1) Line 3, the figure “0.999996" is
corrected to read “0.999997”.

(2) Line 6, the figure “0.999996" is
corrected to read “0.999997”.

b. Third column, last paragraph, line
36, the figure “0.999861” is corrected to
read “0.999837”.

4. On page 49785:

a. Top third of the page, second
column, first full paragraph, last line,
the figure “22,544” is corrected to read
“22,539”.

b. Middle of the page, the untitled
table, is corrected to read as follows:

Operating .
standardized Feg:glte:gt e
amounts
[N E= o] o= | OO 0.948999 0.936503
U= Ta (o T o 1T U PSPRSN 0.935570 0.919204

5. On pages 49787 and 49788, the
table titled “Comparison of FY 2015
Standardized Amounts to the FY 2016

Standardized Amounts”, is corrected to
read as follows:

COMPARISON OF FY 2015 STANDARDIZED AMOUNTS TO THE FY 2016 STANDARDIZED AMOUNTS

Hospital submitted
quality data and is a
meaningful EHR user

Hospital submitted

quality data and is

NOT a meaningful
EHR user

Hospital did NOT
submit quality data
and is a meaningful

EHR user

Hospital did NOT
submit quality data
and is NOT a mean-
ingful EHR user

FY 2015 Base Rate after removing:
1. FY 2015 Geographic Reclassification
Budget Neutrality (0.990429)

If Wage Index is
Greater Than
1.0000: Labor
(69.6%): $4,324.23
Nonlabor (30.4%):
$1,888.74.

If Wage Index is
Greater Than
1.0000: Labor
(69.6%): $4,324.23
Nonlabor (30.4%):
$1,888.74.

If Wage Index is
Greater Than
1.0000: Labor
(69.6%): $4,324.23
Nonlabor (30.4%):
$1,888.74.

If Wage Index is
Greater Than
1.0000: Labor
(69.6%): $4,324.23
Nonlabor (30.4%):
$1,888.74.
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COMPARISON OF FY 2015 STANDARDIZED AMOUNTS TO THE FY 2016 STANDARDIZED AMOUNTS—Continued

Hospital submitted
quality data and is a
meaningful EHR user

Hospital submitted

quality data and is

NOT a meaningful
EHR user

Hospital did NOT
submit quality data
and is a meaningful

EHR user

Hospital did NOT
submit quality data
and is NOT a mean-
ingful EHR user

2. FY 2015 Rural Community Hospital
Demonstration Program Budget Neu-
trality (0.999313)

3. Cumulative FY 2008, FY 2009, FY
2012, FY 2013 and FY 2014, FY 2015
Documentation and Coding Adjust-
ment as Required under Sections
7(b)(1)(A) and 7(b)(1)(B) of Pub. L.
110-90 and Documentation and Cod-
ing Recoupment Adjustment as re-
quired under Section 631 of the Amer-
ican Taxpayer Relief Act of 2012
(0.9329)

4. FY 2015 Operating Outlier Offset
(0.948999)

5. FY 2015 New Labor Market Delinea-
tion Wage Index Transition Budget
Neutrality Factor (0.998854)

FY 2016 Update Factor

FY 2016 MS-DRG Recalibration and Wage
Index Budget Neutrality Factor.

FY 2016 Reclassification Budget Neutrality
Factor.

FY 2016 Rural Community Demonstration
Program Budget Neutrality Factor.

FY 2016 Operating Outlier Factor

Cumulative Factor: FY 2008, FY 2009, FY
2012, FY 2013, FY 2014, FY 2015 and FY
2016 Documentation and Coding Adjust-
ment as Required under Sections
7(b)(1)(A) and 7(b)(1)(B) of Pub. L. 110—
90 and Documentation and Coding
Recoupment Adjustment as required under
Section 631 of the American Taxpayer Re-
lief Act of 2012.

FY 2016 New Labor Market Delineation
Wage Index 3-Year Hold Harmless Transi-
tion Budget Neutrality Factor.

National Standardized Amount for FY 2016 if
Wage Index is Greater Than 1.0000;
Labor/Non-Labor Share Percentage (69.6/
30.4).

National Standardized Amount for FY 2016 if
Wage Index is less Than or Equal to
1.0000; Labor/Non-Labor Share Percent-
age (62/38).

If Wage Index is less
Than or Equal to
1.0000: Labor
(62%): $3,852.04
Nonlabor (38%):
$2,360.93.

1.017
0.997145

0.988168

0.999837

0.948999 ...
0.9255

0.999997

Labor: $3,805.30 ........
Nonlabor: $1,662.09 ..

Labor: $3,389.78 ........
Nonlabor: $2,077.61 ..

If Wage Index is less
Than or Equal to
1.0000: Labor
(62%): $3,852.04
Nonlabor (38%):
$2,360.93.

1.005
0.997145

0.988168

0.999837 .....coeevvvienen
0.948999 .
0.9255

0.999997

Labor: $3,760.40 ........
Nonlabor: $1,642.48 ..

Labor: $3,349.79 ........
Nonlabor: $2,053.09 ..

If Wage Index is less
Than or Equal to
1.0000: Labor
(62%): $3,852.04
Nonlabor (38%):
$2,360.93.

1.011
0.997145

0.988168

0.999837

0.948999 ...
0.9255

0.999997

Labor: $3,782.85 ........
Nonlabor: $1,652.28 ..

Labor: $3,369.78 ........
Nonlabor: $2,065.35 ..

If Wage Index is less
Than or Equal to
1.0000: Labor
(62%): $3,852.04
Nonlabor (38%):
$2,360.93.

0.999.
0.997145.

0.988168.
0.999837.

0.948999.
0.9255.

0.999997.

Labor: $3,737.95.
Nonlabor: $1,632.67.

Labor: $3,329.78.
Nonlabor: $2,040.84.

6. On page 49788, in the center of the

page, the table titled “Comparison of FY

2015 Puerto Rico-Specific Payment Rate

to the FY 2016 Puerto Rico-Specific

Payment Rate” is corrected to read as

follows:

COMPARISON OF FY 2015 PUERTO RICO-SPECIFIC PAYMENT RATE TO THE FY 2016 PUERTO RICO-SPECIFIC PAYMENT
RATE

Update (1.7 percent); Wage index
is greater than 1.0000; Labor/Non-
Labor Share Percentage (63.2/

36.

8)

Update (1.7 percent); Wage index
is less than or equal to 1.0000;
Labor/Non-Labor Share Percent-
age (62/38)

FY 2015 Puerto Rico Base Rate, after removing:

1. FY 2015 Geographic Reclassification Budget

(0.990429).

Neutrality

2. FY 2015 Rural Community Hospital Demonstration Program

Budget Neutrality (0.999313)

3. FY 2015 Puerto Rico Operating Outlier Offset (0.926334)
4. FY 2015 New Labor Market Delineation Wage Index Transition

Budget Neutrality Factor (0.998854)

FY 2016 Update Factor ........cccccvvvveveviiiinnennnn.

Labor: $1,758.02

Nonlabor: $1,023.66. ..

1.017.

Labor: $1,724.64
Nonlabor: $1,057.04.
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COMPARISON OF FY 2015 PUERTO RICO-SPECIFIC PAYMENT RATE TO THE FY 2016 PUERTO RICO-SPECIFIC PAYMENT

RATE—Continued

is greater than 1.0000;
6.8)

Update (1.7 percent); Wage index
Labor Share Percentage (63.2/
36.

Update (1.7 percent); Wage index
is less than or equal to 1.0000;
Labor/Non-Labor Share Percent-
age (62/38)

Labor/Non-

FY 2016 MS-DRG Recalibration Budget Neutrality Factor
FY 2016 Reclassification Budget Neutrality Factor
FY 2016 Rural Community Hospital Demonstration Program Budget

Neutrality Factor.

FY 2016 New Labor Market Delineation Wage Index 3-Year Hold

Harmless Transition Budget Neutrality Factor.

FY 2016 Puerto Rico Operating Outlier Factor ..

Puerto Rico-Specific Payment Rate for FY 2016

0.998405
0.988168
0.999837

0.999997

0.935570
Labor: $1,650.00

Nonlabor: $960.77. .....

0.998405.
0.988168.
0.999837.

0.999997.

0.935570.
Labor: $1,618.68
Nonlabor: $992.09.

7. On page 49790, first column, last
paragraph, line 15, the figure
€0.998399” is corrected to read
0.998405”.

8. On page 49791, third column, first
full paragraph, line 6, the figure “0.85”
is corrected to read “0.87”".

9. On page 49793:

a. Second column:

(1) First full paragraph:

(a) Line 16, the figure “0.9979” is
corrected to read “0.9982”.

(b) Line 19, the figure “0.9864” is
corrected to read “0.9866”.

(2) Second full paragraph, line 17, the
figure “0.9858” is corrected to read
“0.9860".

b. In third column:

(1) Second full paragraph:

(a) Line 2, the figure “0.9973" is
corrected to read “0.9976”.

(b) Line 4, the figure “0.9979” is
corrected to read “0.9982”.

(2) Third full paragraph:

(a) Line 9, the figure “438.65” is
corrected to read “438.75”.

(b) Line 19, the figure “0.9973” is
corrected to read “0.9976”.

10. On page 49794:

a. Third column, first partial
paragraph:

(1) Line 3, the figure “0.27” is
corrected to read ‘0.24”.

(2) Line 10, the figure “0.85” is
corrected to read 0.87”".

b. The table titled entitled
“Comparison of Factors and
Adjustments: FY 2015 Capital Federal
Rate and FY 2016 Capital Federal Rate”
is corrected to read as follows:

COMPARISON OF FACTORS AND ADJUSTMENTS: FY 2015 CAPITAL FEDERAL RATE AND FY 2016 CAPITAL FEDERAL RATE

FY 2015 FY 2016 Change Eﬁ;‘ﬁgg
Update Factor ..........oooiiiiiiieeee e 1.0150 1.0130 1.0130 1.3
GAF/DRG Adjustment Factor? ... 0.9993 0.9976 0.9976 -0.24
Outlier Adjustment Factor? ........ 0.9382 0.9365 0.9982 —-0.18
Capital Federal Rate ..........ccooovriiiiiieniieeeseseee e $434.97 $438.75 1.0087 0.87

1The update factor and the GAF/DRG budget neutrality adjustment factors are built permanently into the capital Federal rates. Thus, for exam-
ple, the incremental change from FY 2015 to FY 2016 resulting from the application of the 0.9976 GAF/DRG budget neutrality adjustment factor
for FY 2016 is a net change of 0.9976 (or —0.24 percent).
2The outlier reduction factor is not built permanently into the capital Federal rate; that is, the factor is not applied cumulatively in determining
the capital Federal rate. Thus, for example, the net change resulting from the application of the FY 2016 outlier adjustment factor is 0.9365/

0.9382, or 0.9982 (or —0.18 percent).

c. The table titled entitled
“Comparison of Factors and

Adjustments: Proposed FY 2016 Capital
Federal Rate and Final FY 2016 Capital

Federal Rate” is corrected to read as
follows:

COMPARISON OF FACTORS AND ADJUSTMENTS: PROPOSED FY 2016 CAPITAL FEDERAL RATE AND FINAL FY 2016

CAPITAL FEDERAL RATE

Proposed FY ) Percent

2016 Final FY 2016 Change change
UPdate FaCtOr .......cociiiiiiiiiiiieee e 1.0130 1.0130 1.0000 0.00
GAF/DRG Adjustment Factor . 0.9976 0.9976 1.0000 0.00
Outlier Adjustment Factor ....... 0.9357 0.9365 1.0008 0.08
Capital Federal Rate .........cccoooviiiiiiieniieeeeseeee e $438.40 $438.75 1.0008 0.08

11. On page 49795, first column:

a. First paragraph, line 7, the figure
“212.56" is corrected to read “212.55”".

b. Third paragraph, line 21, the figure
22,544 is corrected to read 22,539,

12. On page 49804, second column,
first full paragraph:

a. Line 16, the figure “22,544” is
corrected to read “22,539”.

b. Line 27, the figure “22,544” is
corrected to read “22,539”.

13. On page 49808, third column, first
full paragraph, lines 6 and 7, the phrase
“index.html under the list item for
Regulation Number” is corrected to read

“index.html. Click on the link on the
left side of the screen titled, “LTCHPPS
Regulations and Notices” and select the
list item for Regulation Number CMS—
1632-F. “.

13. On page 49809:

a. Table 1A titled ‘“National Adjusted
Operating Standardized Amounts,
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Labor/Nonlabor (69.6 Percent Labor
Share/30.4 Percent Nonlabor Share if

Wage Index is Greater than 1)—FY
2016” is corrected to read as follows:

TABLE 1A—NATIONAL ADJUSTED OPERATING STANDARDIZED AMOUNTS, LABOR/NONLABOR (69.6 PERCENT LABOR

SHARE/30.4 PERCENT NONLABOR SHARE IF WAGE INDEX IS GREATER THAN 1)—FY 2016

Hospital submitted quality data
and is a meaningful EHR user
(update = 1.7 percent)

Labor

Nonlabor

Hospital did NOT submit quality
data and is a meaningful EHR

user

(update = 1.1 percent)

Hospital submitted quality data
and is NOT a meaningful EHR

user

(update = 0.5 percent)

Hospital did NOT submit quality
data and is NOT a meaningful
EHR user
(update = —0.1 percent)

Labor

Nonlabor

Labor

Nonlabor

Labor

Nonlabor

$3,805.30

$1,662.09

$3,782.85

$1,652.28

$3,760.40

$1,642.48

$3,737.95

$1,632.67

b. Table 1B titled “National Adjusted

Share/38 Percent Nonlabor Share if

1)—FY 2016” is corrected to read as

Operating Standardized Amounts, follows:

Labor/Nonlabor (62 Percent Labor

Wage Index is Less than or Equal TO

TABLE 1B—NATIONAL ADJUSTED OPERATING STANDARDIZED AMOUNTS, LABOR/NONLABOR (62 PERCENT LABOR SHARE/
38 PERCENT NONLABOR SHARE IF WAGE INDEX IS LESS THAN OR EQUAL TO 1)—FY 2016

Hospital did NOT submit quality
data and is NOT a meaningful
EHR user
(update = —0.1 percent)

Hospital submitted quality data Hospital did NOT submit quality Hospital submitted quality data

and is a meaningful EHR user data and is a meaningful EHR and is NOT a meaningful EHR
(update = 1.7 percent) user user

(update = 1.1 percent) (update = 0.5 percent)

Labor Nonlabor

Labor Nonlabor Labor Nonlabor Labor Nonlabor

$2,077.61 $3,369.78 $2,065.35 $3,349.79 $2,053.09 $3,329.78 $2,040.84

$3,389.78

or 62 Percent Labor Share/38 Percent
Nonlabor Share if Wage Index is Less
than or Equal to 1—FY 2016 is
corrected to read as follows:

c. Table 1C titled “Adjusted Operating
Standardized Amounts for Puerto Rico,
Labor/Nonlabor (National: 62 Percent
Labor Share/38 Percent Nonlabor Share

Because Wage Index is Less than or
Equal to 1; Puerto Rico: 63.2 Percent
Labor Share/36.8 Percent Nonlabor
Share if Wage Index is Greater Than 1

TABLE 1C—ADJUSTED OPERATING STANDARDIZED AMOUNTS FOR PUERTO RICO, LABOR/NONLABOR (NATIONAL: 62 PER-
CENT LABOR SHARE/38 PERCENT NONLABOR SHARE BECAUSE WAGE INDEX IS LESS THAN OR EQUAL TO 1; PUERTO
RicoO: 63.2 PERCENT LABOR SHARE/36.8 PERCENT NONLABOR SHARE IF WAGE INDEX IS GREATER THAN 1 OR 62
PERCENT LABOR SHARE/38 PERCENT NONLABOR SHARE IF WAGE INDEX IS LESS THAN OR EQUAL TO 1—FY 2016

Rates if wage index is greater than 1 Rates if wage index is less

than or equal to 1

Standardized amount
Labor Nonlabor Labor Nonlabor

National? .....ccoovereeereeereee e Not Applicable .........ccccceevervevenennne Not Applicable .......c.cccoovreevivrieenienne $3,389.78 $2,077.61
Puerto RiICO .....cocerviriiriiccecen, $1,650.00 ..o 0.77 e 1,618.68 992.09

1For FY 2016, there are no CBSAs in Puerto Rico with a national wage index greater than 1.

d. Table 1D titled “Capital Standard
Federal Payment Rates—FY 2016 is
corrected as follows:

TABLE 1D—CAPITAL STANDARD FEDERAL PAYMENT RATES—FY 2016
Rate

[N Ui g E= | TSRO RO $438.75
PUBIIO RICO ...ttt et b et e s bt e et e ebe e e e b e e s he e ea bt e e ae e e b e e b e e e bt e nae e et e e eab e e b e e ean e e e bt e et e e ebe e e bt e naneeneenans 212.55

a. Line 10, the figure “$378” is
corrected to read “$391”.

b. Line 12, the figure “$187” is
corrected to read “$188”.

2. On pages 49813 through 49815, the
table titled “Impact Analysis of Changes
to the IPPS for Operating Costs for FY
2016” is corrected to read as follows:

C. Corrections of Errors in the
Appendices

1. On page 49809, third column, first
full paragraph:
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3. On page 49816:

a. First column, last paragraph, line 6,
the figure “0.998399” is corrected to
read ““0.998405”.

b. Third column, first partial
paragraph, line 16, the figure
0.998749” is corrected to read
“0.998738”.

4. On page 49817:

a. First column, first full paragraph:

(1) Line 9, the figure “0.998749" is
corrected to read “0.998738”.

(2) Line 11, the figure 0.998399” is
corrected to read “0.998405”.

(3) Line 18, the figure “0.997150” is
corrected to read “0.997145”.

b. Second column, first full
paragraph, line 6, the figure “0.987905”
is corrected to read “0.988168"".

c. Third column:

(1) First partial paragraph, line 7, the
figure ““21” is corrected to read “19”.

(2) First full paragraph, line 8, the

figure “0.990298” is corrected to read

“0.989859”.

(3) Last paragraph:

(a) Line 1, the figure “371” is
corrected to read “375”.

(b) Line 3, the figure “2,998” is
corrected to read “2,994”.

(c) Line 6, the figure “0.990298” is

corrected to read “0.989859”.
(d) Line 8, the figure “0.2” is

corrected to read “0.3”.

5. On page 49818:
a. First column, first partial

paragraph:

(1) Line 10, the figure “1.6” is
corrected to read “2.0”.
(2) Line 16, the figure “0.990298” is

corrected to read “‘0.989859”.

(3) Line 17, the figure “$98” is
corrected to read “$115”.

(4) Line 19, the figure “3.1” is
corrected to read “3.6”".

b. Second column, first full

paragraph:

(1) Line 1, the figure “21” is corrected
to read “19”.

(2) Line 7, the figure “0.990298" is
corrected to read “0.989859”.

(3) Line 9, the figure “$27” is
corrected to read “$29”".

(4) Line 10, the figure “$9” is
corrected to read “$10”".

(5) Line 18, the figure “$4.5” is
corrected to read “$4.3”".

(6) Line 19, the figure “$2.6” is
corrected to read “$2.3”.

c. Third column, first partial
paragraph, line 15, the figure
“0.999996” is corrected to read
“0.999997".

6. On pages 49818 and 49819, the
table titled “FY 2016 IPPS Estimated
Payments Due to Rural Floor and
Imputed Floor with National Budget
Neutrality” is corrected to read as

follows:

FY 2016 IPPS ESTIMATED PAYMENTS DUE TO RURAL FLOOR AND IMPUTED FLOOR WITH NATIONAL BUDGET NEUTRALITY

Percent change

Number of in %ayments
Number of hospitals that applig:titgn of Difference
State hosbital will receive the i d : P
pitals rural floor an (in millions)
rural floor or h d floor
imputed floor imputed floo
with budget
neutrality
(1) (2) (3) 4)
AlBDAMA ....oiiiiiiei e ettt nns 86 3 -04 $—-7.08
Alaska 6 1 -0.3 —0.53
(o ] o - SR 55 5 -0.3 -6
ATKBNSAS .oiiiiiiiiieiiie ettt e e e e e e e e e e e e e e e e e e eee s 46 0 -0.5 —4.66
(O 1110 o1 - SR 303 203 2.2 218.44
(7] ] - To [o TSR 47 5 0.4 4.25
(7] o 1Yo (11U | SRR 31 7 -0.5 —8.49
DEIAWEIE .. ..eeieeeeiee ettt e e e e e e e e e e e e e e et r e e e e e nrra e aeeeaas 6 0 -0.6 —2.54
Washington, D.C. ... 7 0 —-0.5 —2.48
[0 T T = PR SRRNt 170 14 -0.3 -19.9
(L= o) o - NP USRS P RO PR TRUPPRO 105 0 -0.5 —-12.47
[ F= L P 12 1 -0.4 —-1.16
o =g T TP SSTRR 14 0 -04 —1.21
11T o PSSRt 127 2 -0.6 —25.22
[T =g - PSR 91 0 -0.5 —-12.1
107 S SPRTS 35 0 -0.5 —4.33
6 1017 T SRR 53 0 -04 —-3.67
KENTUCKY ettt e e 65 1 -0.4 —7.05
[0 T U1 U = SRR 99 3 -0.5 —-6.67
= UL 1= USSP 20 0 -0.5 —2.36
MaSSACNUSEIS ......eeiiiiiee et et 61 39 3.6 114.58
[ Te] g o - U TSRO PRPRRTR 96 0 -0.5 —22.38
Y T Q=TT o] - PP PP PP 50 0 -0.3 —-6.33
MISSISSIPPT +eeueeeeeeireee ettt e et e e e e e e e e e s n e e e nreeean 64 0 -0.5 —4.94
LT o SRR 78 0 -0.4 —9.98
1Yo o ¢= o - PRSP 12 2 0.1 0.15
NEDIASKA ...t e e e a e 26 0 -04 —-2.53
N LAY T - RSP 24 3 0.2 1.63
New Hampshire ........cooiiiiiiic e 13 9 1.2 5.91
NEW JBISEY ...ttt ettt e et e e e e e s an e e e e nneeeas 64 19 0.3 10.01
NEW MEXICO ...ttt ettt e e st e e e eae e e e ae e e e e neeeenneeeean 25 0 -0.3 —-1.41
INEW YOTK ettt e e e e e e e e e e e e e s et e e e e e e e snnneneeeeeens 156 2 -0.6 —45.17
NOIh CaroliNa ........eeiiiee e e e naee e 84 0 -04 —14.6
[N [o T (g I 7= (o] = USSP 6 0 -0.3 —0.83
[© 31T TSRS 132 6 -0.5 —17.56
[©]14F: 1 Lo 4 o= S 86 4 -0.4 —4.47
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FY 2016 IPPS ESTIMATED PAYMENTS DUE TO RURAL FLOOR AND IMPUTED FLOOR WITH NATIONAL BUDGET
NEUTRALITY—Continued

Percent change
Number of in payments
N hospitals that due to .
State umber of will receive the application of Difference
hospitals rural floor and (in millions)
rural floor or imouted floor
imputed floor P
with budget
neutrality
(1) @) (€) (4)
(@ (=Yoo o H TSSO P PR P PRSPPI 34 0 -0.5 —-4.85
PeNNSYIVANIA .......eeiiiieeee e e 153 3 -0.5 —22.99
PUBMO RICO ... e 51 10 0.1 0.14
RROAE ISIANG ... 11 4 0.6 2.29
SOUh CarOliNA ...oveeiiiieiirie et 56 5 -0.2 -3.02
SOULh DAKOTA ....eeieiiiiie ittt 19 0 -0.3 —-1.02
TENMNESSEE ..ttt et s 99 10 -0.5 —-10.2
TOXAS ettt e e e e anneeeaae 318 3 -0.5 —30.68
UBBN e e e 34 2 -04 -2.02
RV 2= 12 1] | SRR 6 0 -0.3 -0.6
VIPGINIA oot 78 1 -0.4 —11.68
WaShINGION ..o 49 6 0 0.93
WESE VIFGINIA ..ot 29 2 0.1 0.89
WISCONSIN ..ttt e sn e e s s e e e snn e e e nnneeeanes 66 0 -0.5 -8.19
WWYOMING ottt sttt 11 0 -0.2 -0.23

7. On page 49819:

a. Second column, last paragraph, line
18, the figure “336” is corrected to read
“3677.

corrected to read “$55”.

b. Third column, first partial
paragraph, line 8, the figure “$45” is

8. On pages 49820 and 49821, the
table titled “Table [I—Impact Analysis

of Changes for FY 2016 Acute Care
Hospital Operating Prospective Payment
System (Payments per Discharge)” is
corrected as follows:

TABLE II—IMPACT ANALYSIS OF CHANGES FOR FY 2016 ACUTE CARE HOSPITAL OPERATING PROSPECTIVE PAYMENT

SYSTEM

[Payments per discharge]

Estimated av-

Estimated av-

Number of erage FY 2015 | erage FY 2016 FY 2016
hospitals payment per payment per changes
discharge discharge
(1) (2 (3) 4)

All HOSPIAIS ...t s 3,369 11,329 11,372 0.4

By Geographic Location:

Urban hoSPItalS .......eeeiiiiieiiiie e e 2,533 11,680 11,725 0.4
Large urban areas .... 1,393 12,434 12,484 0.4
Other urban areas .... 1,140 10,766 10,806 0.4
RUral hOSPItalS .....cccuviieiiieeeee e e 836 8,424 8,442 0.2
Bed Size (Urban):
0—99 DEAS ..ottt et nnean 668 9,254 9,276 0.2
100-199 beds ..... 778 9,863 9,902 0.4
200-299 beds ..... 445 10,589 10,636 0.4
300-499 beds ........ 428 11,927 11,973 0.4
500 OF MOTIE DEAS ....eeiiieieciiieeee et e e e e e e 214 14,285 14,340 0.4
Bed Size (Rural):
049 DEAS ..ottt b et eneas 329 7,048 7,043 -0.1
50-99 beds ..... 297 7,972 7,989 0.2
100-149 beds . 121 8,290 8,325 0.4
150-199 beds ........ 48 9,109 9,132 0.3
200 OF MOIE DEAS ....eviiiiiiee e 41 9,996 10,006 0.1

Urban by Region:

NEW ENGIANG ..o e 120 12,850 12,853 0
Middle Atlantic 318 13,156 13,283 1
South Atlantic ........ 407 10,387 10,410 0.2
East North Central .... 396 10,950 11,009 0.5
East South Central ... 150 9,998 9,958 -0.4
West North Central ... 166 11,438 11,469 0.3
West South Central .. 384 10,590 10,548 -0.4
MOUNTAIN <.t 161 12,013 12,035 0.2
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TABLE II—IMPACT ANALYSIS OF CHANGES FOR FY 2016 ACUTE CARE HOSPITAL OPERATING PROSPECTIVE PAYMENT
SYSTEM—Continued
[Payments per discharge]

Estimated av-

Estimated av-

Number of erage FY 2015 | erage FY 2016 FY 2016
hospitals payment per payment per changes
discharge discharge
(1) (2 (3) 4)
2= ol o PP 380 14,889 15,039
Puerto Rico . 51 7,648 7,504 -1.9

Rural by Region:

NEW ENQGIANG ... e 22 11,441 11,432 -0.1
Middle ALIANTC ...eeieieiiieiece e e 55 8,545 8,565 0.2
SOUth ALIANTIC ... e 128 7,868 7,918 0.6
East North Central .. 116 8,775 8,853 0.9
East South Central . 164 7,524 7,449 -1

West North Central . 101 9,280 9,351 0.8
West South Central 165 7,218 7,159 -0.8
Mountain ................. 61 9,730 9,796 0.7
= Uo7 S 24 11,500 11,671 1.5

By Payment Classification:

Urban hOSPItaIS .....c.viiiiiieeee e e 2,476 11,700 11,745 0.4
Large urban areas .. 1,386 12,440 12,490 0.4
Other urban areas .. 1,090 10,771 10,811 0.4
RUFAI @r aAS .....eeviiiiiei ettt e e e e e e e e eeaanaees 893 8,687 8,710 0.3

Teaching Status:

NONTEACKNING ... e 2,326 9,450 9,480 0.3
Fewer than 100 reSidents .........ccccuveieeiieiiiiiiieee e 794 10,999 11,043 0.4
100 OF MOIE rESIAENES ...eeieeeiieiieieee e 249 16,424 16,494 0.4

Urban DSH:

NON-DSH .. ettt e e e e e saeeeas 653 9,946 10,057 1.1
100 OF MOKE DEAS ... e e e e 1,593 12,080 12,115 0.3
Less than 100 DEAS ........uviiiiieiiiee e e e 328 8,526 8,548 0.3
Rural DSH:
1] o SRR 260 8,859 8,918 0.7
{212 (SRR 347 9,023 9,056 0.4
100 OF MOTFE DEAS ..eeiiieiie ettt 31 7,544 7,476 -0.9
Less than 100 DEAS ........eviiiiiiiiiiee e 157 6,774 6,695 -1.2
Urban teaching and DSH:
Both teaching and DSH ........cocoiiiiiiiie e 855 13,217 13,262 0.4
Teaching and no DSH ...... 122 11,161 11,305 1.3
No teaching and DSH ......... 1,066 9,878 9,895 0.2
No teaching and no DSH 433 9,415 9,516 1.1
Special Hospital Types:
RRC e ettt e b et aneas 189 9,449 9,409 -0.4
1107 - ISP TRRP 327 9,951 10,034 0.8
MDH ....ccceeneene 150 6,968 7,011 0.6
SCH and RRC 126 10,591 10,691 0.9
MDH and RRC 13 8,621 8,673 0.6

Type of Ownership:

VOIUNTAIY .t e e st e e eaee s 1,934 11,498 11,560 0.5
[ 0] o1 (1= 7= YRS 879 9,997 9,986 -0.1
{701V 7=Y ¢ T4 9= o SR 529 12,240 12,244 0

Medicare Utilization as a Percent of Inpatient Days:

0-25 533 14,719 14,625 -0.6
25-50 2,134 11,265 11,322 0.5
50-65 571 9,180 9,252 0.8
Over 65 97 6,883 6,910 0.4
FY 2016 Reclassifications by the Medicare Geographic Classification Re-
view Board:

All Reclassified HOSPItalS ........ccceeeiieiiiriiie e 789 11,209 11,297 0.8
Non-Reclassified Hospitals 2,580 11,374 11,400 0.2
Urban Hospitals Reclassified ..........coocoiiiiiiiiiiiiiiieeceee e, 509 11,877 11,982 0.9
Urban Nonreclassified HOSPItalS ........cccoeceviiiiiieniie e 1,967 11,643 11,669 0.2
Rural Hospitals Reclassified Full Year ........ccccoooiiiiiniinniniiienieeeee, 280 8,829 8,861 0.4
Rural Nonreclassified Hospitals Full Year .........ccccceviiiiiiiiiniiiieeee, 503 7,931 7,933 0

All Section 401 Reclassified Hospitals: ..........cccovciiiiiniiiiiinieecee 64 10,427 10,492 0.6
Other Reclassified Hospitals (Section 1886(d)(8)(B) of the Act) ........... 53 7,855 7,828 -04

Specialty Hospitals
Cardiac Specialty HOSPItalS ........ccccorviieiiiiiiiiiec e 14 12,640 12,723 0.7
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9. On page 49823:

a. Top of the page:

(1) First column, second partial
paragraph, line 1 the figure “2,418” is
corrected to read “2,408”.

(2) Second column, first partial
paragraph, lines 1 and 2, the phrase, “It

did not include hospitals in the Rural
Community Hospital Demonstration,” is
corrected to read “It did not include
new hospitals, hospitals in the Rural
Community Hospital Demonstration,”.
b. Lower three-fourths of the page, the
table titled “Modeled Disproportionate

Share Hospital Payments for Estimated
FY 2016 DSH Hospitals by Hospital
Type: Model DSH $ (In Millions) From
FY 2015 to FY 2016” is corrected as

follows:

MODELED DISPROPORTIONATE SHARE HOSPITAL PAYMENTS FOR ESTIMATED FY 2016 DSH HOSPITALS BY HOSPITAL

TyPE: MODEL DSH $ (IN MILLIONS) FROM FY 2015 TO FY 2016

Number of

estimated FY 2015 FY 2016 Percentage
FY 2016 DSH | ©stimated estimated change **
hospitals DSH $ DSH $
(1) ) (3) (4)
] = | R 2,408 $10,993 $9,733 —-11.5
By Geographic Location:
Urban HOSPIAIS .....eeieiiiiee et 1,886 10,453 9,258 -11.4
Large Urban Areas ... 1,019 6,629 5,855 -11.7
Other Urban Areas ... 867 3,823 3,403 -11.0
Rural HOSPitals .......cooiiiiiiiiii e 522 540 475 —-12.1
Bed Size (Urban):
010 99 BEAS ..ooceeiieeeiie ettt e e erae s 323 211 186 -11.7
100 to 249 Beds .... 825 2,514 2,195 —-12.7
250 to 499 Beds 738 7,728 6,877 -11.0
Bed Size (Rural):
(O (o =T LS 388 235 208 -11.3
100 to 249 Beds .... 120 246 211 —145
250 to 499 Beds 14 59 56 -5.6
Urban by Region:
East North Central ..... 307 1,421 1,268 -10.8
East South Central ... 131 649 572 -11.8
Middle Atlantic ....... 230 1,804 1,603 -11.2
Mountain ......... 115 504 447 -11.3
NeW ENgland ... 86 440 388 -11.9
[ 1o 1o SRS 298 1,649 1,455 -11.8
Puerto Rico ..... 39 108 101 -7.3
South Atlantic ........ 315 2,012 1,770 —-12.0
West North Central ... 104 507 455 —-10.2
West South Central ..........cooooiiiiiieiiiiceeeee e 261 1,357 1,198 -11.7
Rural by Region:
East NOrth Central ...........oeeieiiiiieeeee e 66 55 49 -10.9
East South Central ... 146 174 151 —-12.9
Middle AtANLC ....vvieieeieieeiee e e 27 40 34 —-14.5
MOUNTAIN oo e e e e e e e e e e e e e e snnreeees 22 18 16 —-13.1
New England 10 17 15 -13.7
Pacific ............. 10 6 8 35.3
South Atlantic ........ 88 107 96 -95
West North Central ..........ocueeeiiieiie e 37 27 21 —20.1
West SOUth CeNtral ........cccceeiiiiieiiie e e e enees 116 97 84 —13.6
By Payment Classification:
Urban HOSPIAIS ....ceveeeeiiie e 1,854 10,448 9,204 -11.9
Large Urban Ar€as .......ccecuiiiiiiiienieeieesee ettt 1,016 6,640 5,853 -11.9
Other Urban Ar€as .......cccueeeeeeeieiiiieeee ettt 838 3,809 3,351 —-12.0
Rural HOSPItalS .......coiiiiiiiiiiiie e 554 545 529 —-2.8
Teaching Status:
NONTEACKNING ... 1,539 3,578 3,111 -13.0
Fewer than 100 residents ... 629 3,585 3,190 -11.0
100 OF MOIE IESIAENES ...vvieieiiiiiieeiee e e e nraeeees 240 3,831 3,432 -10.4
Type of Ownership:
VOIUNTAIY oottt e e sree e te e sseeebeesneeenneas 1,382 6,770 6,025 -11.0
[ad (0] o1 (=17 UV AU O PP UPPPON 539 1,904 1,660 -12.8
[TV =T 21001 T o | PPN 485 2,290 2,021 -11.7
UNKNOWI ittt e e e e s e e e e e et e e e e e e ensnneeeeeeeennnnnneeen 2 30 27 -10.4

Source: Dobson DaVanzo analysis of 2011-2012 Hospital Cost Reports, 2015 Provider of Services File, FY 2015 IPPS Final Rule CN Impact

File, and FY 2016 NPRM Impact File.

*Dollar DSH calculated by [0.25 * estimated section 1886(d)(5)(F) payments] + [0.75 * estimated section 1886(d)(5)(F) payments * Factor 2 *
Factor 3]. When summed across all hospitals projected to receive DSH payments, the estimated DSH is $10,993 million in FY 2015 and $9,733

million in FY 2016.

** Percentage change is determined as the difference between Medicare DSH payments modeled for the FY 2016 IPPS/LTCH PPS final rule
(column 3) and Medicare DSH payments modeled for the FY 2015 IPPS/LTCH PPS final rule (column 2) divided by Medicare DSH payments

modeled for the FY 2015 final rule (column 3) times 100 percent.
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10. On page 49828, in third column,
last paragraph, line 4, the figure
“0.9973" is corrected to read “0.9976"".

11. On page 49829:

a. Second column, last paragraph:

(1) Line 4, the figure “3.1” is
corrected to read “3.2”

(2) Line 5, the figure “1.1” is
corrected to read “1.3”

12. On pages 49829 and 49830, table
titled “Table III.—Comparison of Total
Payments Per Case [FY 2015 Payments
Compared To FY 2016 Payments]” is
corrected to read as follows:

b. Third column; last paragraph, last
line, the figure ““1.1” is corrected to read
“1.27.

TABLE [[I—COMPARISON OF TOTAL PAYMENTS PER CASE

[FY 2015 payments compared to FY 2016 payments]

Average Average
Nh‘g;‘giglgf FY 2015 FY 2016 Change
payments/case | payments/case
By Geographic Location:

P L o= o] = =SS 3,369 871 890 2.3

Large urban areas (populations over 1 million) ......... 1,393 963 987 25

Other urban areas (populations of 1 million of fewer) 1,140 833 851 2.1

RUral @reas .......cccoeeceeeeiiieeeciee e 836 591 599 1.4

Urban hospitals .... 2,533 904 925 2.4
0—99 DEAS ...t e 668 736 751 1.9
T00—199 DEAS ..eeeiceie ettt 778 788 806 2.2
200-299 beds .. 445 825 844 2.3
300-499 beds ......... 428 920 943 2.4
500 or more beds ... 214 1,080 1,106 2.4

Rural hospitals ..... 836 591 599 1.4
0-49 beds ..... 329 490 497 15
50-99 beds ... 297 549 558 1.7
100-149 beds .. 121 591 598 1.2
T150—199 DEAS .. 48 645 652 1.0
200 OF MOIE DEAS ....eeiiiiiiiiiee et 41 706 715 1.3

By Region:

Urban by RegION .....c.oiiiiiiiiie e 2,533 904 925 2.4
NeW ENGIand ........ooo i 120 996 1,009 1.3
Middle AtANHC ...ocveiiiieiie e 318 1,001 1,032 3.1
South Atlantic ............ 407 805 823 2.2
East North Central ..... 396 868 889 23
East South Central .... 150 768 780 1.6
West North Central .... 166 887 902 1.6
West South Central ... 384 817 835 2.1
Mountain ........ccccceeee. 161 936 956 21
Pacific ........ 380 1,150 1,187 3.2
Puerto Rico ... 51 403 408 1.4

Rural by Region ... 836 591 599 1.4
New England ... 22 822 828 0.7
Middle Atlantic . 55 580 582 0.3
SOUth ALIANTIC .eieiieiiieie e 128 554 567 2.3
East North Central .........occeiiiiiiiieeee e 116 616 626 1.6
East South Central .... 164 536 542 1.1
West North Central .... 101 635 643 1.3
West South Central .........coceiiiiiiieiiie e 165 524 524 0.1
MOUNEAIN . 61 660 674 2.1
PACITIC ettt 24 768 791 3.0

By Payment Classification:

Al NOSPILAIS ..t 3,369 871 890 2.3

Large urban areas (populations over 1 million) ......... 1,386 964 988 2.5

Other urban areas (populations of 1 million of fewer) 1,090 837 855 2.2

RUFEI @rEaS ...ttt 893 608 615 11

Teaching Status:

Non-teaching .......ccccoceeeen. 2,326 739 754 2.1

Fewer than 100 Residents .. 794 848 866 2.2

100 Or MOre RESIAENES ...cooeeiiiiiriieieee et 249 1,227 1,259 2.6

Urban DSH:

100 OF MOKE DEAS ..o 1,593 928 950 2.4
Less than 100 beds 328 662 677 2.2
Rural DSH:
Sole Community (SCH/EACH) ..c.ooveiiiiieiinieee e 260 576 580 0.7
Referral Center (RRC/EACH) ......oocoeoiiiiiiiiieieeeeeeeee e 347 639 647 1.2
Other Rural:
100 OF MOKE DEAS ...eoiiiiiiiiiie e 31 575 572 -0.5
Less than 100 DedS ......c.cooiiiiiiiiiiie e 157 504 512 1.7

Urban teaching and DSH:

Both teaching and DSH .........ocoiiiiiiiii e 855 1,003 1,028 2.5

Urban teaching and DSH:

Both teaching and DSH ........cooiiiiiiiii e 855 1,003 1,028 2.5
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TABLE [II—COMPARISON OF TOTAL PAYMENTS PER CASE—Continued
[FY 2015 payments compared to FY 2016 payments]
Average Average
Nh%”s"gi‘félgf FY 2015 FY 2016 Change
payments/case | payments/case
Teaching and N0 DSH ......ccoiiiiiiieeceee e 122 899 920 2.3
No teaching and DSH ........ 1,066 780 797 2.3
No teaching and no DSH 433 797 816 2.4
Rural Hospital Types:
Non special status hospitals ...........ccccoeiiiiiiiiii s 2,562 904 926 2.4
RRC/EACH 189 729 737 1.1
SCH/EACH 327 665 672 1.1
SCH, RRC and EACH .......oo ottt 126 721 733 1.6
Hospitals Reclassified by the Medicare Geographic Classification Review
Board:
FY 2016 Reclassifications:
All Urban Reclassified ........ccccoiiiiiiiiiieeieeceee e 551 923 949 2.8
All Urban Non-Reclassified .... 1,925 902 922 2.2
All Rural Reclassified ......... 279 623 634 1.8
All Rural Non-Reclassified ..........ccccoieieiiiiieiiiee e 504 545 551 1.2
Other Reclassified Hospitals (Section 1886(d)(8)(B) of the Act) ...... 46 600 589 -1.9
Type of Ownership:
VOIUNEAIY ittt st 1,934 884 904 23
Proprietary ... 879 785 803 2.3
GOVEIMMENT ...ttt e e etre e e e e e bee e e e eeenreeeeneen 529 917 938 2.4
Medicare Utilization as a Percent of Inpatient Days:
(02 SRR PR 533 1,046 1,074 2.7
25750 ettt b e et et e e eaneenaeeenee s 2,134 876 896 2.3
D065 .eeiieieeiie ettt e et et e e s b e beeeae e reeeaeeareaannes 571 717 731 2.0
OVEI B5 ...ttt ettt ettt e et e sae e st e e be e e b e sneeenneas 97 523 534 2.1

13. On page 49840, third column,
third paragraph:

a. Line 11, the figure “$378” is
corrected to read “$391”.

b. Line 23, the figure “$75” is
corrected to read “$88”".

c. Line 33, the figure “$75” is
corrected to read “$88”".

d. Line 34, the figure “$85” is
corrected to read “$98”.

e. Line 39, the figure “$187" is
corrected to read “$188”".

f. Line 43, the figure “$272” is
corrected to read “$285”.

14. On page 49841, first column:

a. Third paragraph, line 3, the figure
“$272” is corrected to read “$285”.

b. In the table titled “Table V—
Accounting Statement: Classification of
Estimated Expenditures Under the IPPS
From FY 2015 to FY 2016”, the first
entry is corrected as follows:

TABLE V—ACCOUNTING STATEMENT:
CLASSIFICATION OF ESTIMATED EX-
PENDITURES UNDER THE IPPS
FROM FY 2015 TO FY 2016

Category Transfers
Annualized Monetized Transfers | —$285 mil-
lion.

Dated: September 30, 2015.
Madhura Valverde,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2015-25269 Filed 9-30-15; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 418
[CMS—1629—-CN]
RIN 0938-AS39

Medicare Program; FY 2016 Hospice
Wage Index and Payment Rate Update
and Hospice Quality Reporting
Requirements; Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical errors that appeared in the
final rule published in the Federal
Register on August 6, 2014 entitled
“Medicare Program; FY 2016 Hospice
Wage Index and Payment Rate Update
and Hospice Quality Reporting
Requirements.”

DATES: Effective Date: October 1, 2015.

FOR FURTHER INFORMATION CONTACT:
Sharon Ventura, (410) 786—1985.
HospicePolicy@cms.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2015-19033 of August 6,
2015 (80 FR 47142), there were a
number of technical errors that are
identified and corrected in the
Correction of Errors section below. The
provisions in this correction document
are effective as if they had been
included in the document published
August 6, 2015. Accordingly, the
corrections are effective October 1,
2015.

II. Summary of Errors

On page 47182, we inadvertently
listed the incorrect hourly rate for
continuous home care. We listed $38.67
instead of $38.59. On page 47203, we
referenced Table H1 instead of Table 29.
In addition, on page 47205, we
referenced Table H2 instead of Table 30.
This notice corrects theses errors.

ITII. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
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procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

Section 553(d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules after the date of their
publication in the Federal Register.
This 30-day delay in effective date can
be waived; however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or contrary
to the public interest, and the agency
incorporates a statement of the findings
and its reasons in the rule issued.

IV. Correction of Errors

In FR Doc. 2015-19033 of August 6,
2015 (80 FR 47142), make the following
corrections:

1. On page 47182, in Table 25—“FY
2016 Hospice Payment Rates For CHC,
IRC, and GIP For Hospices That Do Not
Submit The Required Quality Data,” for
Code 652, in the “Description” column,
the figure ““38.67" is corrected to read
38.59”.

2. On page 47203, in the third
column, in the first full paragraph, first
line, the reference to “Table H1” is
corrected to read ‘“Table 29”.

3. On page 47205, in the second
column, third line, the reference to
“Table H2” is corrected to read “Table
30”.

Dated: September 30, 2015.

Madhura Valverde,

Executive Secretary to the Department,
Department of Health and Human Services.
[FR Doc. 2015-25267 Filed 9-30-15; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 483
[CMS—1622—-CN]
RIN 0938-AS44

Medicare Program; Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities for
FY 2016, SNF Value-Based Purchasing
Program, SNF Quality Reporting
Program, and Staffing Data Collection;
Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical errors in the final rule that
appeared in the Federal Register on
August 4, 2015 entitled ‘“Medicare
Program; Prospective Payment System
and Consolidated Billing for Skilled
Nursing Facilities (SNFs) for FY 2016,
SNF Value-Based Purchasing Program,
SNF Quality Reporting Program, and
Staffing Data Collection.”

DATES: This document is effective
October 1, 2015.

FOR FURTHER INFORMATION CONTACT: John
Kane, (410) 786—0557, for information
related to SNF PPS. Charlayne Van,
(410) 786-8659, for information related
to SNF QRP.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2015-18950 of August 4,
2015 (80 FR 46389), there were a
number of technical errors that are
identified and corrected in section IV of
this correcting document. The
provisions in this correcting document
are effective as if they had been
included in the document that appeared
on August 4, 2015 in the Federal
Register (hereinafter referred to as the
FY 2016 SNF PPS final rule).
Accordingly, the corrections are
effective October 1, 2015.

II. Summary of Errors

A. Summary of Errors in the Preamble

On pages 46436, 46437, 46439, 46450
and 46452 we inadvertently made
typographical and other technical
€ITOTS.

On pages 46400 and 46405, where we
provide a link to the CMS Web site
listing the wage index for FY 2016, we
inadvertently omitted reference to Table
B. These pages are being corrected to
state that the wage index applicable for
FY 2016 is set forth in Tables A and B
available on the CMS Web site.

B. Summary of Errors in and Corrections
to Tables Posted on the CMS Web Site

In Table A setting forth the Wage
Index for Urban Areas Based on CBSA
Labor Market Areas, which is available
exclusively on the CMS Web site at
http://www.cms.gov/Medicare/
Medicare-Fee-for-Service-Payment/
SNFPPS/Wagelndex.html, following the
complete list of correct wage index
values, we inadvertently included a
number of additional, erroneous values
in the final wage index table. The
version of Table A that was initially
posted to the CMS Web site on July 30,
2015 correctly included all of the final
wage index values for all CBSAs in rows
1 through 1238, but also inadvertently
included some of the proposed wage

index values, beginning in row 1240 of
Table A. Therefore, we eliminated the
additional, erroneous values beyond
row 1238 of the table posted to the CMS
Web site.

Additionally, Table B posted to the
CMS Web site, which provides the non-
urban wage index values by state had
Column A mislabeled as “CBSA” while
it should have read “‘State Code” and
Column B mislabeled as “Urban Area”
while it should have read ‘“Non-urban
Area”. Therefore, in Table B, the header
for Column A has been changed from
“CBSA” to “State Code” and the header
for Column B has been changed from
“Urban Area” to “Non-Urban Area”.

In addition, on page 49492 of the FY
2016 hospital inpatient prospective
payment system (IPPS) final rule (80 FR
49325, August 17, 2015), the estimated
percentage change in the employment
cost index (ECI) for compensation for
the 30-day increment after March 14,
2013, and before April 15, 2013, for
private industry hospital workers from
the Bureau of Labor Statistics’ (BLS’)
“Compensation and Working
Conditions” was inadvertently
miscalculated. The ECI is used to adjust
a hospital’s wage data to calculate the
wage index, and is based on the
midpoint of a cost reporting period.
This technical error necessitated
recalculation of the pre-reclassified
unadjusted and occupational mix
adjusted wage indexes and Geographic
Adjustment Factors (GAFs) of certain
core-based statistical areas (CBSAs).

This error is identified, discussed and
corrected in the Medicare Program;
Hospital Inpatient Prospective Payment
Systems for Acute Care Hospitals and
the Long Term Care Hospital
Prospective Payment System Policy
Changes and Fiscal Year 2016 Rates;
Revisions of Quality Reporting
Requirements for Specific Providers,
including Changes Related to the
Electronic Health Record Incentive
Program; Extensions of the Medicare-
Dependent, Small Rural Hospital
Program and the Low-Volume Payment
Adjustment for Hospitals; Correction
that appears elsewhere in this issue of
the Federal Register.

This error affected the adjustment
factor applied to four hospitals with FY
2013 cost reporting periods that have
midpoints after March 14, 2013 and
before April 15, 2013, which in turn
affected the wage index values for these
hospitals and the areas in which they
are located. One of these hospitals is
geographically located in non-urban
Arkansas (State Code 04), two hospitals
are geographically located in non-urban
Maine (State Code 20), and one urban
hospital is located in Maine (CBSA


http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
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12620). Thus, the pre-reclassified
unadjusted wage indexes for these three
areas were calculated incorrectly. We
are correcting the wage indexes for these
three areas in Table A and Table B
accordingly on the CMS Web site at
http://www.cms.gov/Medicare/
Medicare-Fee-for-Service-Payment/
SNFPPS/Wagelndex.html. Specifically,
the wage index value for CBSA 12620
has been corrected from 0.9845 to
0.9980, the wage index value for State
Code 04 (Arkansas) has been corrected
from 0.7217 to 0.7219, and the wage
index value for State Code 20 (Maine)
has been corrected from 0.8455 to
0.8477.

III. Waiver of Proposed Rulemaking
and Delayed Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

Section 553(d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules after the date of their
publication in the Federal Register.
This 30-day delay in effective date can
be waived, however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or contrary
to the public interest, and the agency
incorporates a statement of the findings
and its reasons in the rule issued.

In our view, this correcting document
does not constitute a rule that would be
subject to the APA notice and comment
or delayed effective date requirements.
This correcting document corrects
technical and typographic errors in the
FY 2016 SNF PPS final rule and in the
tables issued in connection with the
final rule, but does not make substantive
changes to the policies or payment
methodologies that were adopted in the
final rule. As a result, this correcting
document is intended to ensure that the
information in the FY 2016 SNF PPS
final rule accurately reflects the policies
adopted in that final rule.

In addition, even if this were a rule to
which the notice and comment
procedures and delayed effective date
requirements applied, we find that there
is good cause to waive such
requirements. Undertaking further
notice and comment procedures to

incorporate the corrections in this
document into the final rule or delaying
the effective date would be contrary to
the public interest because it is in the
public’s interest for providers to receive
appropriate payments in as timely a
manner as possible, and to ensure that
the FY 2016 SNF PPS final rule and the
tables issued in connection with the
final rule accurately reflect our
methodologies, payment rates and
policies. Furthermore, such procedures
would be unnecessary, as we are not
making substantive changes to our
payment methodologies or policies, but
rather, we are simply implementing
correctly the methodologies and policies
that we previously proposed, received
comment on, and subsequently
finalized. This correcting document is
intended solely to ensure that the FY
2016 SNF PPS final rule and the tables
issued in connection with the final rule
accurately reflect these methodologies
and policies. Therefore, we believe we
have good cause to waive the notice and
comment and effective date
requirements.

IV. Correction of Errors

In the FR Doc. 2015-18950 of August
4, 2015 (80 FR 46389), make the
following corrections:

1. On page 46400, bottom half of the
page, third column, first partial
paragraph, line 14, the phrase ‘“Table A”
is corrected to read “Tables A and B”.

2. On page 46405, top third of the
page, third column, first partial
paragraph, line 2, the phrase “Table A”
is corrected to read “Tables A and B”.

3. On page 46436, first column,
footnote 38:

a. Line 1, the term “Nation” is
corrected to read “National”.

b. Line 2, the term ‘“Standardbreds” is
corrected to read “Standards”.

c Line 3, the term “Minutes” is
corrected to read “Transcript”.

4. On page 46437, first column, first
partial paragraph, line 19, the phrase
““are not” is corrected to read “will not
be”.

5. On page 46439, third column, first
partial paragraph, lines 7 through 8, the
phrase “unstageable and sDTIs” is
corrected to read ‘“‘unstageable pressure
ulcers and sDTIs”.

6. Page 46450, third column, first
partial paragraph, line 23, the phrase
“input from clinicians would be” is
corrected to read “input from clinicians
who would be”.

7. Page 46452, second column,
footnote 86, 86 Peter C. Smith, Elias
Mossialos, Irene Papanicolas and Sheila
Leatherman. Performance Measurement
for Health” is corrected to read 86 Lisa
I. Iezzoni, “Risk Adjustment for

Performance Management”. In
Performance Measurement for Health
System Improvement: Experiences,
Challenges and Prospects, ed. Peter C.
Smith, Elias Mossialos, Irene
Papanicolas and Sheila Leatherman.
(Cambridge, UK: Cambridge University
Press, 2009), 261-262.”.

Dated: September 30, 2015.
Madhura Valverde,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2015-25268 Filed 9-30-15; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64

[Docket ID FEMA-2015-0001; Internal
Agency Docket No. FEMA-8403]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Bret Gates, Federal
Insurance and Mitigation
Administration, Federal Emergency


http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.fema.gov/fema/csb.shtm
http://www.fema.gov/fema/csb.shtm
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Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—4133.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance

pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public

body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p- 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
C it Effective dat thorization/ llati f | C t effecti Fe;dteral
; ommuni ective date authorization/cancellation o urrent effective assistance
State and location No. Y sale of flood insurance in community map date no longer
available
in SFHAs
Region VI
New Mexico:
Otero County, Unincorporated Areas .... 350044 | August 7, 1975, Emerg; August 1, 1987, | November 4, November 4,
Reg; November 4, 2015, Susp. 2015. 2015.
Tularosa, Village of, Otero County ............... 350046 | N/A, Emerg; December 16, 2011, Reg; No- | *.....dO ....cccceeee Do.
vember 4, 2015, Susp.
Region VIil
Montana:
Columbia Falls, City of, Flathead Coun- 300024 | June 25, 1974, Emerg; October 15, 1985, | ..... do i Do.
ty. Reg; November 4, 2015, Susp.
Flathead County, Unincorporated Areas 300023 | October 31, 1975, Emerg; September 5, | ..... [o [o T Do.
1984, Reg; November 4, 2015, Susp.
Kalispell, City of, Flathead County ........ 300025 | July 27, 1976, Emerg; September 17, 1980, | ..... o [o IR Do.
Reg; November 4, 2015, Susp.
Whitefish, City of, Flathead County ....... 300026 | August 6, 1975, Emerg; July 16, 1979, Reg; | ..... [o [o R Do.
November 4, 2015, Susp.
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Date certain
Federal
: Community Effective date authorization/cancellation of | Current effective assistance
State and location No. sale of flood insurance in community map date no longer
available
in SFHAs
Region IX
Hawaii: Maui County, Unincorporated Areas 150003 | September 18, 1970, Emerg; June 1, 1981, | ..... [o [o TN Do.
Reg; November 4, 2015, Susp.

*do = Ditto.

Code for reading third column: Emerg. —Emergency; Reg. —Regular; Susp. —Suspension.

Dated: September 22, 2015
Roy E. Wright,
Deputy Associate Administrator, Federal
Insurance and Mitigation Administration,
Department of Homeland Security, Federal
Emergency Management Agency.
[FR Doc. 2015-25222 Filed 10-2—15; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 141021887-5172-02]
RIN 0648-XE223

Fisheries of the Exclusive Economic
Zone Off Alaska; Exchange of Flatfish
in the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is exchanging unused
Community Development Quota (CDQ)

for CDQ acceptable biological catch
(ABC) reserves. This action is necessary
to allow the 2015 total allowable catch
of flathead sole, rock sole, and yellowfin
sole in the Bering Sea and Aleutian
Islands management area to be
harvested.

DATES: Effective October 5, 2015
through December 31, 2015.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Bering Sea and Aleutian Islands
management area (BSAI) according to
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2015 flathead sole, rock sole and
yellowfin sole CDQ reserves specified in
the BSAI are 2,320 metric tons (mt),
7,085 mt, and 16,543 mt as established
by the final 2015 and 2016 harvest
specifications for groundfish in the

BSAI (80 FR 11919, March 5, 2015) and
following revisions (80 FR 58220,
September 28, 2015). The 2015 flathead
sole, rock sole, and yellowfin sole CDQ
ABC reserves are 4,756 mt, 12,357 mt,
and 10,079 mt as established by the
final 2015 and 2016 harvest
specifications for groundfish in the
BSAI (80 FR 11919, March 5, 2015) and
following revisions (80 FR 58220,
September 28, 2015).

The Aleutian Pribilof Islands
Community Development Association
has requested that NMFS exchange 568
mt of flathead sole and 210 mt of rock
sole CDQ reserves for 778 mt of
yellowfin sole CDQ ABC reserves under
§679.31(d). Therefore, in accordance
with §679.31(d), NMFS exchanges 568
mt of flathead sole and 210 mt of rock
sole CDQ reserves for 778 mt of
yellowfin sole CDQ ABC reserves in the
BSAL This action also decreases and
increases the TACs and CDQ ABC
reserves by the corresponding amounts.
Tables 11 and 13 of the final 2015 and
2016 harvest specifications for
groundfish in the BSAI (80 FR 11919,
March 5, 2015) and following revisions
(80 FR 58220, September 28, 2015) are
further revised as follows:

TABLE 11—FINAL 2015 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK

SOLE, AND YELLOWFIN SOLE TACS

[Amounts are in metric tons]

Pacific ocean perch Flathead Rock sole Yellowfin sole

Sector Eastern Ale sole

2 1 Aleu- | Central Aleu- | Western Aleu- BSAI BSAI

tian District tian District tian District BSAI
TAC s 8,000 7,000 9,000 17,787 67,265 157,448
CDQ et 856 749 963 1,752 6,875 17,321
100 75 10 5,000 8,000 5,000
BSAI trawl limited access .......ccccocevvveeencnnenns 704 618 161 0 0 16,165
Amendment 80 .......cooceeiiiiiiieee s 6,340 5,558 7,866 11,035 52,390 118,962
Alaska Groundfish Cooperative . 3,362 2,947 4171 1,708 13,318 44,455
Alaska Seafood Cooperative .........cccceevceeennns 2,978 2,611 3,695 9,327 39,072 74,507

Note: Sector apportionments may not total precisely due to rounding.
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TABLE 13—FINAL 2015 AND 2016 ABC SURPLUS, COMMUNITY DEVELOPMENT QUOTA (CDQ) ABC RESERVES, AND
AMENDMENT 80 ABC RESERVES IN THE BSAIl FOR FLATHEAD SOLE, ROCK SOLE, AND YELLOWFIN SOLE

[Amounts are in metric tons]

2015 2015 2015 2016 2016 2016
Sector Flathead Rock sole Yellowfin Flathead Rock sole Yellowfin
sole sole sole sole
ABC oo 66,130 181,700 248,800 63,711 164,800 245,500
TAC .... 17,787 67,265 157,448 24,250 69,250 149,000
ABC surplus ..... 48,343 114,435 91,352 39,461 95,550 96,500
ABC reserve ........... 48,343 114,435 91,352 39,461 95,550 96,500
CDQ ABC reserve ........... 5,324 12,567 9,301 4,222 10,224 10,326
Amendment 80 ABC re-
SEIVE .evveeereeeeeieee e 43,019 101,868 82,051 35,239 85,326 86,175
Alaska Groundfish Coop-
erative for 20151 .......... 3,836 24,840 35,408 n/a n/a n/a
Alaska Seafood Coopera-
tive for 20151 .............. 39,183 77,028 46,643 n/a n/a n/a

1 The 2016 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment 80 limited access sector will not
be known until eligible participants apply for participation in the program by November 1, 2015.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the flatfish exchange by the

Aleutian Pribilof Islands Community
Development Association in the BSAL
Since these fisheries are currently open,
it is important to immediately inform
the industry as to the revised
allocations. Immediate notification is
necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
as well as processors. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 24, 2015.

The AA also finds good cause to
waive the 30-day delay in the effective

date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 30, 2015.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2015-25291 Filed 10-2—15; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Chapter |
[Docket ID FFIEC-2014-0001]

FEDERAL RESERVE SYSTEM

12 CFR Chapter Il
[Docket No. R-1510]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter lll

Regulatory Publication and Review
Under the Economic Growth and
Regulatory Paperwork Reduction Act
of 1996

AGENCIES: Office of the Comptroller of
the Currency (“OCC”), Treasury; Board
of Governors of the Federal Reserve
System (‘‘Board”); and Federal Deposit
Insurance Corporation (“FDIC”).
ACTION: Notice of outreach meeting.

SUMMARY: The OCC, Board, and FDIC
(together “we” or “Agencies’’) announce
the fifth in a series of outreach meetings
on the Agencies’ interagency process to
review their regulations under the
Economic Growth and Regulatory
Paperwork Reduction Act of 1996
(“EGRPRA”).

DATES: An outreach meeting will be
held in Chicago, Illinois on Monday,
October 19, 2015, beginning at 9:00 a.m.
Central Daylight Time (CDT). Online
registrations will be accepted through
October 13, 2015, or until all seats are
filled, whichever is earlier. If seats are
available after the close of online
registration, individuals may register in
person at the Federal Reserve Bank of
Chicago on the day of the meeting. The
sixth outreach meeting is scheduled for
December 2, 2015, in the Washington,
DC, area.

ADDRESSES: The Agencies will hold the
October 19, 2015, outreach meeting at

the Federal Reserve Bank of Chicago,
230 S. LaSalle St., Chicago, Illinois
60604. Live video of this meeting will
be streamed at http://egrpra.ffiec.gov/.
Participants attending in person should
register at http://egrpra.ffiec.gov/
outreach/outreach-index.html.

In addition, to enhance participation,
interested persons anywhere in the
country will have the opportunity to
view and participate in the meeting
online using their computers. Members
of the public watching online will be
able to submit written comments at any
time during the meeting using the text
chat feature. In addition to the online
option, a toll-free telephone number
(888—431—-3632) is available for
members of the public who would like
only to listen to the meeting, and who
may choose later to submit written
comments. Information regarding these
additional participation options is
described in the meeting details section
for the Chicago meeting at http://
egrpra.ffiec.gov/outreach/outreach-
meeting-details-chicago.html.

Any interested individual may submit
comments through the EGRPRA Web
site during open comment periods at:
http://egrpra.ffiec.gov/submit-comment/
submit-comment-index.html. On this
site, click ““Submit a Comment” and
follow the instructions. Alternatively,
comments also may be submitted
through the Federal eRulemaking Portal
“Regulations.gov” at: http://
www.regulations.gov. Enter “Docket ID
FFIEC-2014-0001" in the Search Box,
click “Search,” and click “Comment
Now.” Those who wish to submit their
comments by an alternate means may do
so as indicated by each agency below.

0OCC

The OCC encourages commenters to
submit comments through the Federal
eRulemaking Portal, Regulations.gov, in
accordance with the previous
paragraph. Alternatively, comments
may be emailed to regs.comments@
occ.treas.gov or sent by mail to
Legislative and Regulatory Activities
Division, Office of the Comptroller of
the Currency, Mail Stop 9W-11, 400 7th
Street SW., Washington, DC 20219.
Comments also may be faxed to (571)
465—4326 or hand delivered or sent by
courier to 400 7th Street SW.,
Washington, DC 20219. For comments
submitted by any means other than
Regulations.gov, you must include

“OCC” as the agency name and “Docket
ID FFIEC-2014—-0001" in your
comment.

In general, the OCC will enter all
comments received into the docket and
publish them without change on
Regulations.gov. Comments received,
including attachments and other
supporting materials, as well as any
business or personal information you
provide, such as your name and
address, email address, or phone
number, are part of the public record
and subject to public disclosure.
Therefore, please do not include any
information with your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

You may inspect and photocopy in
person all comments received by the
OCC at 400 7th Street SW., Washington,
DC 20219. For security reasons, the OCC
requires that visitors make an
appointment to inspect or photocopy
comments. You may make an
appointment by calling (202) 649-6700
or, for persons who are deaf or hard of
hearing, TTY (202) 649-5597. Upon
arrival, visitors will be required to
present valid government-issued photo
identification and submit to a security
screening.

Board

The Board encourages commenters to
submit comments regarding the Board’s
regulations by any of the following
methods:

e Agency Web site: http://
www.federalreserve.gov/apps/foia/
proposedregs.aspx. Follow the
instructions for submitting comments
on the Agency Web site.

¢ Federal eRulemaking Portal, in
accordance with the directions above.

e Email: regs.comments@
federalreserve.gov. Include “EGRPRA”
and Docket No. R—1510 in the subject
line of the message.

e FAX:(202) 452-3819.

e Mail: Robert deV. Frierson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551.

In general, the Board will enter all
comments received into the docket and
publish them without change on the
Board’s public Web site,
www.federalreserve.gov;
Regulations.gov; and http://
egrpra.ffiec.gov. Comments received,
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http://www.federalreserve.gov/apps/foia/proposedregs.aspx
http://www.federalreserve.gov/apps/foia/proposedregs.aspx
http://www.federalreserve.gov/apps/foia/proposedregs.aspx
http://egrpra.ffiec.gov/outreach/outreach-index.html
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mailto:regs.comments@federalreserve.gov
mailto:regs.comments@occ.treas.gov
mailto:regs.comments@occ.treas.gov
http://www.regulations.gov
http://www.regulations.gov
http://egrpra.ffiec.gov/
http://egrpra.ffiec.gov
http://egrpra.ffiec.gov
http://www.federalreserve.gov

60076

Federal Register/Vol. 80, No. 192/Monday, October 5, 2015/Proposed Rules

including attachments and other
supporting materials, as well as any
business or personal information you
provide, such as your name and
address, email address, or phone
number, are part of the public record
and subject to public disclosure.
Therefore, please do not enclose any
information with your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

You may inspect and photocopy in
person all comments received by the
Board in Room 3515, 1801 K Street NW.
(between 18th and 19th Street NW.),
Washington, DC 20006, between 9:00
a.m. and 5:00 p.m. on weekdays. For
security reasons, the Board requires that
visitors make an appointment to inspect
comments. You may make an
appointment by calling (202) 452—3000.
Upon arrival, visitors will be required to
present valid government-issued photo
identification and submit to a security
screening.

FDIC

The FDIC encourages commenters to
submit comments through the Federal
eRulemaking Portal, “Regulations.gov,”
in accordance with the directions above.
Alternatively, you may submit
comments by any of the following
methods:

o Agency Web site: http://
www.fdic.gov/regulations/laws/federal.
Follow instructions for submitting
comments on the Agency Web site.

e Email: Comments@FDIC.gov.
Include “EGRPRA” in the subject line of
the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW., Washington, DC 20429.

e Hand Delivery/Courier: Guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7:00 a.m. and
5:00 p.m. (EDT).

The FDIC will post all comments
received to http://www.fdic.gov/
regulations/laws/federal without
change, including any personal
information provided. Comments may
be inspected and photocopied in the
FDIC Public Information Center, 3501
North Fairfax Drive, Room E-1002,
Arlington, VA 22226, between 9:00 a.m.
and 5:00 p.m. (EDT) on business days.
Paper copies of public comments may
be ordered from the Public Information
Center by calling (877) 275-3342.

FOR FURTHER INFORMATION CONTACT:

OCC: Heidi M. Thomas, Special
Counsel, (202) 649-5490; for persons
who are deaf or hard of hearing, TTY
(202) 649-5597.

Board: Kevin Wilson, Financial
Analyst, (202) 452—-2362; Claudia Von
Pervieux, Counsel (202) 452—-2552; for
persons who are deaf or hard of hearing,
TTY (202) 263—4869.

FDIC: Ruth R. Amberg, Assistant
General Counsel, (202) 898—-3736; for
persons who are deaf or hard of hearing,
TTY 1-800-925—-4618.

SUPPLEMENTARY INFORMATION:

EGRPRA 1 directs the Agencies, along
with the Federal Financial Institutions
Examination Council (Council), not less
frequently than once every ten years, to
conduct a review of their regulations to
identify outdated or otherwise
unnecessary regulations imposed on
insured depository institutions. As part
of this review, the Agencies are holding
a series of six outreach meetings to
provide an opportunity for bankers,
consumer and community groups, and
other interested persons to present their
views directly to senior management
and staff of the Agencies on any of 12
specific categories of the Agencies’
regulations, as further described below.
The Agencies held the first of these
outreach meetings on December 2, 2014,
in Los Angeles, California; the second
outreach meeting on February 4, 2015,
in Dallas, Texas; the third outreach
meeting on May 4, 2015, in Boston,
Massachusetts; and the fourth outreach
meeting, which focused on rural banks
and their communities, on August 4,
2015, in Kansas City, Missouri.
Additional details, including videos and
transcripts of the first four outreach
meetings, are available on the EGRPRA
Web site at http://egrpra.ffiec.gov/
outreach/outreach-index.html.

The fifth outreach meeting will be
held on October 19, 2015, in Chicago,
Illinois, and will be streamed live at
http://egrpra.ffiec.gov/. FDIC Chairman
Martin J. Gruenberg, Comptroller of the
Currency Thomas J. Curry, and FRB
Governor Lael Brainard are scheduled to
attend, along with senior staff members
of the Agencies. The meeting will
consist of panels of bankers and
consumer and community groups who
will present particular issues. There will
be limited time after each panel for
comments from meeting attendees. In
addition, there will be a session at the
end of the meeting during which
audience members may present views
on any of the regulations under review.
The Agencies reserve the right to limit
the time of individual commenters, if
needed, in order to accommodate the
number of persons desiring to speak.

Comments made by panelists,
audience members, and online

1Public Law 104-208 (1996), 110 Stat. 3009-414,
codified at 12 U.S.C. 3311.

participants at this meeting will be
reflected in the public comment file.
Audience members who do not wish to
comment orally may submit written
comments at the meeting. As noted
above, any interested person may
submit comments through the EGRPRA
Web site during open comment periods
at: http://egrpra.ffiec.gov/submit-
comment/submit-comment-index.html
or directly to the Agencies through any
of the other manners specified above.

All participants attending in person
should register for the Chicago outreach
meeting at http://egrpra.ffiec.gov/
outreach/outreach-index.html. Because
of space constraints, on-site attendance
will be limited. Online registrations will
be accepted through October 13, 2015,
or until all seats are filled, whichever is
earlier. If seats are available, individuals
may register in person at the Federal
Reserve Bank of Chicago on the day of
the meeting. Individuals do not need to
register to view the live-stream
broadcast.

We note that the meeting will be
video-recorded and publicly webcast in
order to increase education and
outreach. By participating in person at
the meeting, you consent to appear in
such recordings.

Additional Background on EGRPRA

Section 2222 of EGRPRA directs the
Agencies, along with the Council, to
conduct a review of their regulations not
less frequently than once every ten years
to identify outdated or otherwise
unnecessary regulatory requirements
imposed on insured depository
institutions. In conducting this review,
the Agencies are required to categorize
their regulations by type and, at regular
intervals, provide notice and solicit
public comment on categories of
regulations, requesting commenters to
identify areas of regulations that are
outdated, unnecessary, or unduly
burdensome. The statute requires the
Agencies to publish in the Federal
Register a summary of the comments
received, identifying significant issues
raised and commenting on these issues.
The statute also directs the Agencies to
eliminate unnecessary regulations to the
extent that such action is appropriate.
Finally, section 2222 requires the
Council, of which the Agencies are
members, to submit a report to Congress
that summarizes any significant issues
raised in the public comments and the
relative merits of such issues. The report
also must include an analysis of
whether the Agencies are able to
address the regulatory burdens
associated with such issues by
regulation or whether these burdens
must be addressed by legislative action.
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For purposes of this review, the
Agencies have grouped our regulations
into 12 categories: Applications and
Reporting; Banking Operations; Capital;
Community Reinvestment Act;
Consumer Protection; Directors, Officers
and Employees; International
Operations; Money Laundering; Powers
and Activities; Rules of Procedure;
Safety and Soundness; and Securities.
On June 4, 2014, we published a
Federal Register notice announcing the
start of the EGRPRA review process and
also asking for public comment on three
of these categories—Applications and
Reporting; Powers and Activities; and
International Operations regulations.2 In
that notice we published a chart, listing
the Agencies’ regulations in the 12
categories included in the EGRPRA
review. On February 13, 2015, we
published a Federal Register notice
asking for public comment on three
additional categories—Banking
Operations; Capital; and the Community
Reinvestment Act.? The comment
period for the second Federal Register
notice closed on May 14, 2015. On June
5, 2015, the Agencies published a third
Federal Register notice asking for
public comment on three additional
categories—Consumer Protection;
Directors, Officers and Employees; and
Money Laundering.4 The comment
period for the third notice closed on
September 3, 2015. As noted in the third
Federal Register notice, the Agencies’
will take comment on all of our
regulations issued in final form up to
the date that we publish the last
EGRPRA notice for public comment. In
the third notice, we published an
additional chart, listing the rules
included in the review that had not
been reflected in prior charts. Before the
end of the year, the Agencies intend to
issue the final Federal Register notice,
requesting comment on regulations in
the last three categories—Rules of
Procedure; Safety and Soundness; and
Securities, as well as on any other final
rules not covered by one of the prior
Federal Register notices.

Dated: September 25, 2015.
Thomas J. Curry,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, September 28, 2015.
Robert deV. Frierson,

Secretary of the Board.
Dated: September 29, 2015.

279 FR 32172.
380 FR 7980.
480 FR 32046.

Federal Deposit Insurance Corporation by
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2015-25258 Filed 10-2—15; 8:45 am]
BILLING CODE 4810-33P; 6210-01-P; 6714-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 107

RIN 3245-AG67

Small Business Investment
Companies; Passive Business
Expansion & Technical Clarifications

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to revise
the regulations for the Small Business
Investment Company (SBIC) program to
expand the use of Passive Businesses
and provide further clarification with
regard to investments in such
businesses. SBICs are generally
prohibited from investing in passive
businesses under the Small Business
Investment Act of 1958, as amended
(Act). SBIC program regulations provide
for two exceptions that allow an SBIC to
structure an investment utilizing a
passive small business as a pass-
through. The first exception provides
conditions under which an SBIC may
structure an investment through up to
two levels of passive entities to make an
investment in a non-passive business
that is a subsidiary of the passive
business directly financed by the SBIC.
The second exception enables a
partnership SBIC, with SBA’s prior
approval, to provide financing to a small
business through a passive, wholly-
owned C corporation, but only if a
direct financing would cause the SBIC’s
investors to incur Unrelated Business
Taxable Income (UBTI). A passive C
corporation formed under the second
exception is commonly known as a
blocker corporation. This proposed rule
would clarify the first exception, and
would expand the permitted use of
blocker corporations and eliminate the
prior approval requirement in the
second exception. The rule also
proposes to add new reporting and other
requirements for passive investments to
help protect SBA’s financial interests
and ensure adequate oversight and make
minor technical amendments.

DATES: Comments on the proposed rule
must be received on or before December
4,2015.

ADDRESSES: You may submit comments,
identified by RIN 3245—-AG67, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail, Hand Delivery/Courier: Javier
Saade, Associate Administrator for
Investment and Innovation, U.S. Small
Business Administration, 409 Third
Street SW., Washington, DC 20416.

SBA will post comments on http://
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit the information to
Theresa Jamerson, Office of Investment
and Innovation, 409 Third Street SW.,
Washington, DC 20416. Highlight the
information that you consider to be CBI
and explain why you believe this
information should be held confidential.
SBA will review the information and
make the final determination of whether
it will publish the information or not.
FOR FURTHER INFORMATION CONTACT:
Theresa Jamerson, Office of Investment
and Innovation, (202) 205-7563 or shic@
sba.gov.

SUPPLEMENTARY INFORMATION:

A. Passive Businesses

Section 107.720 Small Businesses
That May Be Ineligible for Financing

The Small Business Investment Act of
1958, as amended, and the SBIC
program regulations prohibit an SBIC
from making passive investments. The
implementing regulation at 13 CFR
107.720(b) defines a business as passive
if: (1) It is not engaged in a regular and
continuous business operation; (2) its
employees do not carry on the majority
of day-to-day operations, and the
company does not exercise day-to-day
control and supervision over contract
workers; or (3) the business passes
through substantially all financing
proceeds to another entity.

The current regulation provides for
two exceptions that allow an SBIC to
structure an investment utilizing a
passive small business as a pass-
through. The first exception, identified
in §107.720(b)(2), permits an
investment utilizing up to two passive
entities, as long as substantially all of
the financing proceeds are passed
through to one or more active
“subsidiary companies,” each of which
is an eligible small business. The
regulation defines a subsidiary company
as one in which the financed passive
business directly or indirectly owns at
least 50% of the outstanding voting
securities. As an example, this
exception allows an SBIC to finance
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ABC Holdings 1, a passive small
business, with the proceeds flowing
through ABC Holdings 2, another
passive small business, and then to ABC
Manufacturing, a non-passive small
business in which ABC Holdings 1
owns directly or indirectly at least 50%
of the outstanding voting securities.
SBA also interprets § 107.720(b)(2) to
permit a financing to ABC Holdings 1
that is used to acquire an ownership
interest in ABC Manufacturing (either
directly or indirectly through ABC
Holdings 2). In this case, ABC
Manufacturing would have to qualify as
a subsidiary of ABC Holdings 1 post-
acquisition.

The second exception, identified in
§107.720(b)(3), allows a partnership
SBIC, with SBA’s prior approval, to
form and finance a passive, wholly-
owned C corporation (commonly known
as a blocker corporation) that in turn
provides financing to an active,
unincorporated small business. This
structure is permitted only if a direct
financing of the unincorporated small
business would cause at least one of the
SBIC’s investors to incur Unrelated
Business Taxable Income (UBTI) under
section 511 of the Internal Revenue
Code, which may arise from an activity
engaged in by a tax-exempt organization
that is not related to the tax-exempt
purpose of that organization.

SBA published a final rule (79 FR
62819) on October 21, 2014 that
expanded the exception contained in
§107.720(b)(2) to allow two levels of
pass-through entities, as described
above. Prior to the rule change, the
regulation permitted only one pass-
through entity. As part of that
rulemaking, SBA received one set of
comments suggesting further expansion
of the rule. In the preamble to the final
rule, SBA stated that it would consider
the following suggestions in future
rulemaking:

(1) Revise § 107.720(b)(2) to explicitly
state that an SBIC may ““form and
finance” (rather than merely ‘““finance”)
a passive business;

(2) Eliminate the requirement for
SBA'’s prior approval to form a blocker
corporation under § 107.720(b)(3); and

(3) Revise § 107.720(b)(3) to permit an
SBIC to form a blocker corporation to
enable its foreign investors to avoid
“effectively connected income” under
the Internal Revenue Code.

This proposed rule addresses each of
these suggestions. With respect to the
suggestion to allow SBICs to not only
finance, but form and finance, a passive
business, SBA interprets the existing
regulation to implicitly permit
formation of a passive business. SBA
recognizes that many SBICs have relied

on §107.720(b)(2) to finance newly-
formed passive holding companies that
in turn have used the proceeds to
acquire active small businesses.
Particularly since the regulatory
restrictions on control of a small
business were largely removed in 2002
in response to an amendment to the Act,
a number of SBICs have taken
controlling equity interests in many of
their portfolio companies, typically
through a holding company. In these
cases the SBIC first formed, and then
financed, the holding company. To
formalize SBA’s interpretation of the
regulation, the proposed rule would
revise § 107.720(b)(2) to explicitly allow
SBICs to form and then finance a
passive business as part of an otherwise
permitted transaction. As a further
clarification, and consistent with SBA’s
interpretation of current § 107.720(b)(2),
the proposed rule would explicitly
permit a financing of a passive business
that uses the proceeds to acquire all or
part of a non-passive business.

In considering the suggestion to
eliminate the requirement for SBA prior
approval to form a blocker corporation
under § 107.720(b)(3), SBA
acknowledges that these requests are
routinely approved as long as an SBIC
identifies one or more tax-exempt
investors that would incur UBTI absent
the blocker corporation. SBA believes
the prior approval requirement could be
replaced by a certification that would
provide the same assurance. The
proposed rule would remove the
approval requirement from
§107.720(b)(3) and revise § 107.610, a
regulation that requires SBICs to make
certain certifications upon financing a
small business, to require the SBIC to
certify as to the basis of the qualification
of a financing under § 107.720(b)(3), as
discussed below.

In considering the suggestion to
permit an SBIC to form a blocker
corporation to enable its foreign
investors to avoid “effectively
connected income” (ECI), SBA believes
that it is consistent with the goals of the
SBIC program to encourage foreign
investment that will benefit U.S. small
businesses. This proposed rule would
expand § 107.720(b)(3) to permit an
SBIC to form a blocker corporation if a
direct financing would cause its
investors to incur ECL

SBA is proposing two additional
changes to § 107.720(b)(3). First, the rule
proposes to remove part of the last
sentence that provides that an SBIC’s
ownership of a blocker corporation
formed under § 107.720(b)(3) will not
constitute a violation of § 107.865(a).
This provision was necessary when
§107.865(a) generally prohibited an

SBIC from assuming control over a
small business (in this case, the wholly-
owned blocker corporation). On October
22, 2002, SBA published a final rule (67
FR 64789) that revised §107.865(a) to
permit an SBIC to exercise control over
a small business for up to seven years
without SBA approval. This rule made
the carve-out in §107.720(b)(3)
unnecessary. An SBIC that needs to
hold an investment in a blocker
corporation longer than seven years can
seek SBA approval of an extension of
control in accordance with § 107.865(d).

Second, the proposed rule addresses
structuring an investment with a second
passive level when the first passive
level is a blocker corporation formed
under § 107.720(b)(3). The proposed
change would allow the blocker
corporation to either (1) directly finance
a non-passive small business, or (2)
provide financing to a second passive
small business that passes the proceeds
through to a non-passive small business
in which it owns at least 50 percent of
the outstanding voting securities. SBA’s
intention in proposing this change is to
provide SBICs with flexibility similar to
that provided in § 107.720(b)(2), while
still limiting investments to a maximum
of two passive levels to ensure effective
oversight of SBICs.

The proposed revisions of
§107.720(b)(2) and (3), particularly
when added to the changes promulgated
in the October 21, 2014 final rule,
would provide SBICs with considerably
more flexibility to invest through
passive holding companies and can be
expected to increase the prevalence of
permissible passive investments in the
SBIC program. As a result, SBA has also
reviewed certain credit concerns it has
related to passive investments. As noted
in the October 21, 2014 final rule, these
concerns relate specifically to SBA’s
ability to collect from SBICs that default
on their debt to SBA. Even under
§107.720(b) as it existed prior to the
final rule, SBA had encountered issues
that adversely affected its recoveries
from defaulting SBICs with assets that
were held indirectly through a passive
company: These concerns included the
effect of fees and expenses charged at
each level, potentially diverting money
from the actual investment and returns,
as well as SBA’s potential lack of access
to the books and records of the passive
business(es). To address these concerns,
proposed § 107.720(b)(4) would add or
clarify the following requirements with
respect to any passive investment made
under § 107.720(b)(2) or (b)(3):

(1) Claritying the meaning of
“substantially all.”” Current
§107.720(b)(2) requires “‘substantially
all” financing proceeds to be passed
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through to an eligible non-passive small
business, but does not define what
constitutes ‘“‘substantially all.” SBA
believes that a specific definition would
help ensure that eligible small
businesses benefit from the financing
dollars, as intended, and would provide
SBICs and SBA with more certainty that
a transaction complies with the
regulations. SBA proposes to define
“substantially all”” for purposes of this
regulation to mean 99 percent of the
financing proceeds after deduction of
actual application fees, closing fees, and
expense reimbursements, which may
not exceed those permitted under
§107.860. SBA recognizes that SBICs
engage in many different types of
financing transactions, and does not
seek to impose a definition that
interferes with an SBIC’s ability to
structure a transaction appropriately;
however, SBA believes the amount of
the proceeds received by the non-
passive business should not be reduced
merely because of the SBIC’s use of one
or more passive vehicles.

(2) Requiring fees charged by an SBIC
or its Associate to not exceed those
permitted if the SBIC had directly
financed the eligible Small Business.
Among SBICs that have defaulted on
SBA leverage, SBA has observed that
passive investments are often associated
with higher overall fees than direct
investments in active small businesses.
As noted in the preamble to the October
2014 final rule, SBA is concerned that
excessive fees may reduce the funding
provided to the active small business
investment and adversely affect returns
to the SBIC. To limit the potential for
excessive fees in financings permitted
under §107.720(b)(2) and (b)(3), SBA is
proposing to add a provision to clarify
that fees collected by SBICs and their
Associates under §§ 107.860 and
107.900 may not exceed the fees that
would be permitted under the same two
sections if the SBIC directly financed a
non-passive small business. The
proposed rule also provides that such
fees be remitted to the SBIC within 30
days of receipt. This requirement will
help SBA regulate whether the fees meet
regulatory requirements, ensure that the
SBIC benefits from those fees in a timely
manner, and help in the identification
and recovery of fees in the case of an
SBIC default.

(3) Clarifying that both passive and
non-passive businesses included in a
financing are ““Portfolio Concerns.” The
SBIC program regulations provide SBA
with certain information rights with
respect to any ‘“‘Portfolio Concern,”
defined in § 107.50 as “a Small Business
Assisted by a Licensee.” SBA believes
that in a permitted passive investment,

both the passive business(es) and the
non-passive business are Portfolio
Concerns. Nevertheless, particularly in
attempting to make recoveries from
SBICs that have defaulted on SBA
leverage, SBA has sometimes been
hindered by a lack of access to the books
and records of the passive business.
Therefore, the proposed rule would add
a provision under § 107.720(b)(4) to
clarify that both passive and non-
passive businesses included in a
financing are Portfolio Concerns subject
to all informational rights under 13 CFR
part 107, including without limitation
§107.600, “General requirements for
Licensee to maintain and preserve
records,” and § 107.620, ‘“‘Requirements
to obtain information from Portfolio
Concerns.”

In the October 2014 final rule, SBA
also noted that it has credit concerns
regarding the increased opportunity for
disproportionate distributions to entities
other than the SBIC as a result of an
SBIC structuring investments through a
passive entity. In evaluating this
concern, SBA recognized that
disproportionate distributions can occur
due to different securities and
preferences even if the SBIC directly
financed the non-passive business. SBA
believes as long as an SBIC has no
conflicts of interest with respect to a
particular financing (other than a
conflict for which SBA has provided a
regulatory exemption under § 107.730),
the SBIC will make a permitted passive
investment with the same
considerations as a direct investment.
Therefore, SBA believes that a specific
regulatory provision to address this
issue is not needed.

Section 107.610 Required
Certifications for Loans and Investments

The proposed rule would add a
certification requirement to § 107.610 to
require an SBIC that finances a business
under § 107.720(b)(3) to certify as to the
basis of the qualification of the
financing. The permissible basis would
be the participation of one or more
investors who would be subject to either
UBTI or ECI in the event of a direct
financing. As part of this certification,
SBICs must identify those investor(s)
subject to either UBTI or ECI as part of
a direct financing. As discussed
previously, the certification would
replace the requirement for SBA prior
approval of the formation and financing
of a blocker corporation.

B. Technical Changes to Regulations
Section 107.50 Definition of Terms
The proposed rule would correct the

9,9

typographical error of “Associates’s” to

“Associate’s” in the last sentence under
the “Lending Institution” definition.

Section 107.210 Minimum Capital
Requirements for Licensees

SBICs typically have an investment
period in which they draw capital and
provide financings to small businesses,
followed by a harvest and wind-up
period in which they realize
investments and repay capital to their
private investors. SBA approves SBIC
wind-up plans in accordance with
§107.590(c) and capital distributions
above 2% in accordance with § 107.585.
To conform with SBA’s current
oversight practices, the proposed rule
would modify paragraph (a) of § 107.210
to allow both Leverageable Capital and
Regulatory Capital to fall below the
stated minimums if the reductions are
performed in accordance with an SBA-
approved wind-up plan per
§107.590(c).

Section 107.503 Licensee’s Adoption
of an Approved Valuation Policy

The proposed rule would change the
last sentence of § 107.503(a) to indicate
that valuation guidelines for SBICs may
be obtained from the SBIC program’s
public Web site, www.sba.gov/inv. SBA
maintains SBIC-related guidelines and
policies on this Web site as a
convenience to the public.

Section 107.630 Requirement for
Licensees To File Financial Statements
With SBA (Form 468)

Current § 107.630(d) provides a
mailing address for submission of SBA
Form 468. These instructions are no
longer necessary because SBICs submit
this information electronically using the
SBA’s web-based application. The
proposed rule would remove this
paragraph and redesignate paragraph (e)
as paragraph (d).

Section 107.1100 Types of Leverage
and Application Procedures

The proposed rule would correct the
misspelling of “Yu” to “You” in the
second to the last sentence in paragraph
(b). The proposed rule would also
remove paragraph (c) which identifies
where to send Leverage applications.
This paragraph is unnecessary because
the application forms provide these
instructions.

Compliance With Executive Orders
12866, 12988, 13132, and 13563, the
Paperwork Reduction Act (44 U.S.C. Ch.
35) and the Regulatory Flexibility Act (5
U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
has determined that this rule is not a
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“significant”” regulatory action under
Executive Order 12866. This is also not
a “major” rule under the Congressional
Review Act, 5 U.S.C. 801, et seq.

Executive Order 12988

This action meets applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or presumptive effect.

Executive Order 13132

The proposed rule would not have
substantial direct effects on the States,
or the distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purposes of Executive Order 13132,
Federalism, SBA determines that this
proposed rule has no federalism
implications warranting the preparation
of a federalism assessment.

Executive Order 13563

This proposed rule was developed in
response to the comments received on
previous amendments to the regulations
concerning investments in passive
businesses. As part of that rulemaking,
published on October 21, 2014 at 79 FR
62819, SBA received one set of
comments suggesting further expansion
of the rule. The commenter suggested
that SBA consider: (1) Revising
§107.720(b)(2) to explicitly state that an
SBIC may ‘“‘form and finance” (rather
than merely “finance”) a passive
business; (2) eliminating the
requirement for SBA’s prior approval to
form a blocker corporation under
§107.720(b)(3) and requiring a
certification instead; and (3) revising
§107.720(b)(3) to permit an SBIC to
form a blocker corporation to enable its
foreign investors to avoid “‘effectively
connected income” under the Internal
Revenue Code. SBA discussed these
concerns and informational
requirements with industry
representatives as part of its evaluation
of these comments and development of
this proposed rule.

Paperwork Reduction Act, 44 U.S.C. Ch.
35

SBA has determined that this rule
would impose additional reporting and
recordkeeping requirements under the
Paperwork Reduction Act. In particular
this rule proposes changes to the
Portfolio Financing Report, SBA Form
1031 (OMB Control Number 3245—
0078), to clarify information to be
reported in Parts A, B, and C of the
form. The proposed changes, described
in detail below, also include designating

current Part D as Part F and adding new
Parts D and E.

The title, description of respondents,
description of the information collection
and the proposed changes to it are
discussed below with an estimate of the
revised annual burden. Included in the
estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing each collection of
information.

SBA invites comments on: (1)
Whether the proposed changes to Form
1031 are necessary for the proper
performance of SBA’s functions,
including whether the information will
have a practical utility; (2) the accuracy
of SBA’s estimate of the burden of the
proposed collections of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Please send comments by the closing
date for comment for this proposed rule
to the address set forth above in the
ADDRESSES section and to SBA Desk
Officer, Office of Management and
Budget, Office of Information and
Regulatory Affairs, 725 17th Street NW.,
Washington, DC 20503.

Title: Portfolio Financing Report, SBA
Form 1031 (OMB Control Number
3245-0078).

Summary: SBA Form 1031 is a
currently approved information
collection. SBA regulations, specifically,
§107.640, require all SBICs to submit a
Portfolio Financing Report using SBA
Form 1031 for each financing that an
SBIC provides to a Small Business
Concern within 30 days after closing an
investment. SBA uses the information
provided on Form 1031 to evaluate SBIC
compliance with regulatory
requirements. The form is also SBA’s
primary source of information for
compiling statistics on the SBIC
program as a provider of capital to small
businesses.

SBA proposes to revise the form as
follows:

(1) Clarifying the SBIC should report
the non-passive Small Business Concern
information in the Form 1031. SBA has
noted that SBICs sometimes report data
on the passive Small Business Concern
rather than the non-passive Small
Business Concern when reporting
financing information. SBA intends to
clarify that the SBIC should report data

on the non-passive Small Business
Concern when reporting information on
financings using passive businesses in
the Form 1031 Part A—the Small
Business Concern; Part B—the pre-
financing data; and Part C—the
financing information, with the
exception of the financing dollars in
Question 29. The amount of financing
dollars provided by the SBIC should be
the total amount of such financing,
regardless of whether the dollars were
provided directly or indirectly to the
non-passive business concern. Example:
The SBIC provides $5 million in equity
to ABC Holding Corporation, which
passes $4.98 million to the non-passive
business, Acme Manufacturing LLC. In
addition, the SBIC provides $5 million
in debt directly to Acme Manufacturing
LLC. The SBIC would report
information on Acme Manufacturing
LLC in Parts A, B, and C. However, the
total financing dollars would be
reported as $5 million in equity and $5
million in debt for a total of $10 million
in total financing dollars.

(2) Identifying financings using one or
more passive businesses. SBA is
proposing to add a question as to
whether the financing utilizes one or
more passive businesses as part of the
financing, to help SBA identify these
financings.

(3) Adding information on passive
business financings to aid in regulatory
compliance monitoring. SBA is
proposing to have SBICs upload a file in
Portable Document Format (PDF) that
contains information needed to help
SBA assess whether the financing meets
regulatory compliance. The proposed
file would contain the following
information on the passive business
financing:

(a) Qualifying exception: The SBIC
would identify under which passive
business exception the financing is
made (§ 107.720(b)(2) Exception for
pass-through of proceeds to subsidiary,
or §107.720(b)(3) Exception for certain
Partnership Licensees). If the SBIC
indicates that the financing is made
under § 107.720(b)(3), it would also
indicate the qualifying basis for the
financing (i.e., financing would cause an
investor in the fund to incur either
unrelated business taxable income or
effectively connected income).

(b) Passive Business Entities: The
SBIC would be required to clearly
identify the name and employer ID for
each passive business entity used
within the financing. This is needed so
that SBA can identify all Portfolio
Concerns involved in the financing.

(c) Financing Structure Description:
SBA is also proposing that the SBIC
describe the financing structure,
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including the flow of the money
between the SBIC and the non-passive
Small Business Concern that receives
the proceeds (including amounts and
types of securities between each entity),
and the ownership from the SBIC
through each entity to the non-passive
Small Business Concern. This
information will help SBA assess that
the Small Business Concern receives
“substantially all” the financing dollars
and the ownership percentages are in
compliance with the regulations. This
will also help SBA if an SBIC is
transferred to the Office of Liquidation
to identify the structure of the financing
and aid in recovery of SBA leverage.

4. Impact Fund Policy Initiative
Although not resulting from this rule,
the new proposed Part D would provide
a vehicle for SBICs licensed to
participate in SBA’s Impact Investment
Fund (Impact Fund) to identify whether
they are reporting on an SBA-identified
impact investment or a Fund-identified
impact investment. The Impact Fund
was launched in April 2011 as part of
President Obama’s Start-Up America
Initiative. See, [https://www.sba.gov/
about-sba/sba-initiatives/startup-
america/about-startup-america.] The
initiative was amended in September
2014 to allow Impact SBICs to invest in
self-identified impact investments.
[https://www.sba.gov/sites/default/files/
articles/SBA %20Impact% 20Investment
%20Fund%20Policy%20-%20
September%202014 1.pdf or https://
www.sba.gov/content/new-2014-
expanding-sbas-impact-fund] While
Impact SBICs, like all SBICS have been
using Form 1031 to report on their
financings, SBA has determined that it
would be beneficial to Impact SBICs, if
SBA Form 1031 were to include
questions specifically targeted towards
impact investments. As a result the
agency is proposing to add two
questions regarding whether the
investment is a fund-identified impact
investment or SBA-identified impact
investment.

Description of Respondents and
Burden: There are currently 299
licensed SBICs. All of these SBICs are
required to submit SBA Form 1031 for
each financing. The current estimated
number of responses (i.e., number of
financings) is 2,021 based on the past
three years (FY 2012 through 2014). The
current estimate indicates that it takes
approximately 12 minutes to complete
the form, for a total annual burden of
404 hours. Neither the number of
respondents nor the number of
responses per year is expected to be
affected by this proposed rule. However,
SBA estimates a slight increase in the
burden hour as a result of the additional

reporting in new Parts D (Impact
Investments) and Part E (Passive
Business).

Impact Fund Reporting. This
reporting is expected to have minimal
impact. The estimated eight SBICs
making impact investments would
complete new proposed Part D an
estimated total 56 times annually. At an
estimated 2 minutes per response, this
additional reporting would add 2 hours
to the annual burden for Form 1031.

Passive Business Reporting. SBA
believes that the SBIC should be able to
provide the proposed passive business
information since it should be readily
available as part of the financing. SBA
estimates that providing the proposed
information will take on average an
additional 30 minutes for those
financings utilizing passive businesses,
with no incremental burden for those
financings that do not use a passive
business. SBA estimates that about 12%
of the annual responses relate to passive
businesses financings (based on
financing data in 2014). Based on the
number of SBICS reporting such
financings the total estimated annual
hour burden resulting from new Part E
reporting would be 122.

Therefore the total estimated annual
hour burden for all SBICs submitting
SBA Form 1031s in a year would be 528
hours.

The current cost estimate for
completing SBA Form 1031 uses a rate
of $35 per hour for an accounting
manager to fill out the form. Using that
same rate, the cost per form would
change from $7 per form to $9.14 per
form. However, SBA has increased its
estimate of an hourly rate for an
accounting manager to $43 per hour
(estimated using www1.salary.com/
Accounting-Manager-hourly-wages.html
in July 2015), which rate results in a
new cost per form of $11.23 for an
aggregate cost of $22,704 for the 2,021
estimated responses.

The recordkeeping requirements
under the proposed rule also identify
information that an SBIC must maintain
in its files to support the required
changes. SBA believes that the SBICs
should already be maintaining this
information since a passive business by
definition is a Portfolio Concern and the
SBIC should be maintaining all
documents needed to support each
financing. The proposed rule makes this
expectation explicit. Furthermore,
currently, an SBIC must maintain this
information for it to effectively monitor
and evaluate an investment that uses a
passive business to finance a non-
passive business. Therefore, SBA does
not believe this recordkeeping

requirement should increase the burden.

The proposed rule also requires a
certification under § 107.610 when the
SBIC makes a financing using the
proposed exemption § 107.720(b)(3).
This includes maintaining records
supporting the certification. Since this
regulation effectively replaces the
current requirement for SBICs to seek
prior SBA approval and maintain these
records, SBA does not believe this
change will increase the burden.

Regulatory Flexibility Act, 5 U.S.C. 601-
612

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601, requires administrative
agencies to consider the effect of their
actions on small entities, small non-
profit businesses, and small local
governments. Pursuant to the RFA,
when an agency issues a rule, the
agency must prepare an Initial
Regulatory Flexibility Act (IRFA)
analysis which describes whether the
impact of the rule will have a significant
economic impact on a substantial
number of small entities. However,
Section 605 of the RFA allows an
agency to certify a rule, in lieu of
preparing an IRFA, if the rulemaking is
not expected to have a significant
economic impact on a substantial
number of small entities. This proposed
rule would affect all SBICs, of which
there are currently close to 300. SBA
estimates that approximately 75 percent
of these SBICs are small entities.
Therefore, SBA has determined that this
proposed rule would have an impact on
a substantial number of small entities.
However, SBA has determined that the
impact on entities affected by the rule
would not be significant. The proposed
changes in the passive business
regulation would provide SBICs with
additional flexibility to employ
transaction structures commonly used
by private equity or venture capital
funds that are not SBICs.

SBA asserts that the economic impact
of the rule, if any, would be minimal
and beneficial to small SBICs.
Accordingly, the Administrator of the
SBA certifies that this rule would not
have a significant impact on a
substantial number of small entities.

List of Subjects in 13 CFR Part 107

Investment companies, Loan
programs-business, Reporting and
recordkeeping requirements, Small
businesses.

For the reasons stated in the
preamble, the Small Business
Administration proposes to amend 13
CFR part 107 as follows:
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PART 107—SMALL BUSINESS
INVESTMENT COMPANIES

m 1. The authority citation for part 107
is revised to read as follows:

Authority: 15 U.S.C. 681, 683, 687(c),
687b, 687d, 687g, 687m.

§107.50 [Amended]

m 2. Amend § 107.50 by removing from
the definition of “Lending Institution”
the term ““Associates’s” and adding in
its place the term ““Associate’s”.

m 3. Amend § 107.210 by revising the
paragraph (a) introductory text to read
as follows:

§107.210 Minimum capital requirements
for Licensees.

(a) Companies licensed on or after
October 1, 1996. A company licensed on
or after October 1, 1996, must have
Leverageable Capital of at least
$2,500,000 and must meet the
applicable minimum Regulatory Capital
requirement in this paragraph (a), unless
lower Leverageable Capital and
Regulatory Capital amounts are
approved by SBA as part of a Wind-Up
Plan in accordance with § 107.590(c):

* * * * *

m 4. Amend § 107.503 by revising the
last sentence of paragraph (a) to read as
follows:

§107.503 Licensee’s adoption of an
approved valuation policy.

(@) * * * These guidelines may be
obtained from SBA’s SBIC Web site at
www.sba.gov/inv.

m 5. Amend § 107.610 by adding
paragraph (g) to read as follows:

§107.610 Required certifications for Loans
and Investments.
* * * * *

(g) For each passive business financed
under § 107.720(b)(3), a certification by
you, dated as of the closing date of the
Financing, as to the basis for the
qualification of the Financing under
§107.720(b)(3) and identifying one or
more limited partners in which a direct
Financing would cause those investors
to incur “unrelated business taxable
income” under section 511 of the
Internal Revenue Code (26 U.S.C. 511)
or “effectively connected income” to
foreign investors under sections 871 and
882 of the Internal Revenue Code (26
U.S.C. 871 and 882).

§107.630 [Amended]

m 6. Amend § 107.630 by removing
paragraph (d) and redesignating
paragraph (e) as paragraph (d).

m 7. Amend § 107.720 by revising
paragraphs (b)(2) and (b)(3) and adding
paragraph (b)(4) to read as follows:

§107.720 Small Businesses that may be
ineligible for financing.
* * * * *

(b] E

(2) Exception for pass-through of
proceeds to subsidiary. You may
provide Financing directly to a passive
business, including a passive business
that you have formed, if it is a Small
Business and it passes substantially all
the proceeds through to (or uses
substantially all the proceeds to acquire)
one or more subsidiary companies, each
of which is an eligible Small Business
that is not passive. For the purpose of
this paragraph (b)(2), “subsidiary
company”’ means a company in which
the financed passive business either:

(i) Directly owns, or will own as a
result of the Financing, at least 50
percent of the outstanding voting
securities; or

(ii) Indirectly owns, or will own as a
result of the Financing, at least 50
percent of the outstanding voting
securities (by directly owning the
outstanding voting securities of another
passive Small Business that is the direct
owner of the outstanding voting
securities of the subsidiary company).

(3) Exception for certain Partnership
Licensees. If you are a Partnership
Licensee, you may form one or more
wholly-owned corporations in
accordance with this paragraph (b)(3).
The sole purpose of such corporation(s)
must be to provide Financing to one or
more eligible, unincorporated Small
Businesses. You may form such
corporation(s) only if a direct Financing
to such Small Businesses would cause
any of your investors to incur
‘“unrelated business taxable income”
under section 511 of the Internal
Revenue Code (26 U.S.C. 511) or
“effectively connected income” to
foreign investors under sections 871 and
882 of the Internal Revenue Code (26
U.S.C. 871 and 882). Your ownership
and investment of funds in such
corporation(s) will not constitute a
violation of § 107.730(a). For each
passive business financed under this
section 107.720(b)(3), you must provide
a certification to SBA as required under
§107.610(g). The wholly-owned
corporation(s) formed under this
paragraph may provide Financing:

(i) Directly to one or more eligible
non-passive Small Businesses; or

(ii) Directly to a passive Small
Business that passes substantially all the
proceeds directly to (or uses
substantially all the proceeds to acquire)
one or more eligible non-passive Small
Businesses which the passive Small
Business directly owns, or will own as
a result of the Financing, at least 50%
of the outstanding voting securities.

(4) Additional conditions for
permitted passive business financings.
Financings permitted under paragraphs
(b)(2) or (b)(3) of this section must meet
all of the following conditions:

(i) For the purposes of this paragraph
(b), “substantially all”” means at least
ninety-nine percent of the Financing
proceeds after deduction of actual
application fees, closing fees, and
expense reimbursements which may not
exceed those permitted by § 107.860.

(ii) If you and/or your Associate
charge fees permitted by §§107.860
and/or 107.900, the total amount of such
fees charged to all passive and non-
passive businesses that are part of the
same Financing may not exceed the fees
that would have been permitted if the
Financing had been provided directly to
a non-passive Small Business. Any such
fees received by your Associate must be
paid to you in cash within 30 days of
the receipt of such fees.

(iii) For the purposes of this part 107,
each passive and non-passive business
included in the Financing is a Portfolio
Concern. The terms of the financing
must provide SBA with access to
Portfolio Concern information in
compliance with this part 107,
including without limitation §§ 107.600
and 107.620.

* * * * *

§107.1100 [Amended]
m 8. Amend § 107.1100 by removing the
term ‘“Yu” in the second to the last
sentence of paragraph (b) and adding in
its place “You”, and by removing
paragraph (c).

Dated: September 21, 2015.
Maria Contreras-Sweet,
Administrator.
[FR Doc. 2015-25232 Filed 10-2-15; 8:45 am]
BILLING CODE 8025-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 201
[Release No. 34-75977; File No. S7-19-15]
RIN 3235-AL87

Amendments to the Commission’s
Rules of Practice

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is
proposing for public comment
amendments to its Rules of Practice that
would require persons involved in
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administrative proceedings to submit all
documents and other items
electronically. The proposed
amendments are intended to enhance
the accessibility of administrative
proceedings by ensuring that filings and
other information concerning
administrative proceedings are more
readily available to the public.

DATES: Comments should be received on
or before December 4, 2015.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

¢ Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

¢ Send an email to rule-comments@
sec.gov. Please include File Number S7—
19-15 on the subject line; or

¢ Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments to Secretary,
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-19-15. This file number
should be included on the subject line
if email is used. To help us process and
review your comments more efficiently,
please use only one method of
submission. The Commission will post
all comments on the Commission’s
Internet Web site (http://www.sec/gov/
rules/proposed.shtml). Comments are
also available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; we do
not edit personal identifying
information in submissions. You should
submit only information that you wish
to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Adela Choi, Senior Counsel, and Laura
Jarsulic, Associate General Counsel,
Office of the General Counsel, (202)
551-5150, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission proposes to amend its
Rules of Practice. The amendments are
being proposed as a result of the
Commission’s experience with its
existing rules.

I. Introduction

The Commission proposes to make
targeted amendments to its Rules of
Practice that would automate and
modernize aspects of the filing process
in administrative proceedings to
facilitate the flow of information to the
public. The Commission recognizes the
need to ensure that public
administrative proceeding records are
made available to the public as quickly
as possible. Roughly 100 requests for
records related to administrative
proceedings were made each year over
the last three years, and certain records
were requested by multiple members of
the public.

The Commission currently is
developing a comprehensive Internet-
based electronic system that would,
among other things, allow persons in
administrative proceedings to file and
serve documents electronically and
facilitate the prompt distribution of
public information regarding
administrative proceedings. In
conjunction with the development of
this system, the Commission proposes
to require electronic submissions. The
Commission believes that electronic
submissions will enhance the
transparency of administrative
proceedings by providing a quicker way
for the Commission to make records
available to the public. In addition, the
Commission believes that the electronic
system will increase its ability to
efficiently process filings, and may
decrease costs for parties who may file
and serve submissions electronically,
rather than in paper format.?

There are three main components to
the proposed approach. First, persons
involved in administrative proceedings
who currently are required to file
documents under Rules 151 and 152 of
the Commission’s Rules of Practice
would be required to file such
documents electronically through a
secure system on the Commission’s Web
site at www.sec.gov that is designed to
receive uploads of documents and
attachments. Filing by facsimile and in
paper format would no longer be
permitted absent the filing of a
certification that the person reasonably
cannot comply with the electronic filing
requirement. However, as discussed
further below, for the first 90 days after
the proposed amendments become final,

1 As part of the ongoing effort to make records
available to the public promptly, the Commission
now posts on its Web site more types of documents
associated with administrative proceedings, such as
significant pleadings filed by parties. Previously,
only documents issued by the Commission and
Administrative Law Judges, such as adjudicatory
initial decisions, opinions, and orders, were posted
on the Web site.

the Commission intends to administer a
phase-in period that would require all
filings to be made both electronically
and in paper format. Second, parties
that are required to serve documents
under Rule 150 would be required to
serve each other electronically in the
form and manner that is prescribed in
the guidance posted on the
Commission’s Web site.

The third component would require
filers to exclude or redact sensitive
personal information from electronic
filings and submissions in accordance
with the Commission’s obligation to
protect such information under the
Privacy Act of 1974, as amended.2
Sensitive personal information would
be defined as a Social Security number,
taxpayer identification number,
financial account number, credit card or
debit card number, passport number,
driver’s license number, state-issued
identification number, home address
(other than city and state), telephone
number, date of birth (other than year),
names and initials of minor children, as
well as any sensitive health information
identifiable by individual, such as an
individual’s medical records. There are
exceptions to this proposed definition.
Specifically, persons need not redact the
last four digits of a taxpayer
identification number, financial account
number, credit card or debit card
number, passport number, driver’s
license number, and state-issued
identification number. Nor would
persons need to redact home addresses
and telephone numbers of parties and
persons filing documents with the
Commission; business telephone
numbers; and copies of unredacted
filings by regulated entities or
registrants that are available on the
Commission’s public Web site. The
definition of sensitive personal
information would not include a
personal email address. We seek
comments about whether the disclosure
of personal email addresses generally
and home addresses of parties and
persons filing documents with the
Commission could have an adverse

25 U.S.C. 552a. Federal courts and certain federal
agencies require the exclusion or redaction of
certain sensitive personal information contained in
filings. See, e.g., Fed. R. Civ. P. 5.2 (Privacy
Protection for Filings Made with the Court);
Consumer Financial Protection Bureau, Rules of
Practice for Adjudication Proceedings, Rule 112, 12
CFR 1081.112 (Formal Requirements as to Papers
Filed); National Labor Relations Board, E-Filing
Terms for Selected Documents in Unfair Labor
Practice and Representation Cases, available at
http://www.nlrb.gov/sites/default/files/
attachments/basic-page/node-1673/electronic_
filings.pdf (last visited Sept. 10, 2015). The
electronic filings and submissions discussed herein
are systems of records that the Commission has
previously identified as covered by the Privacy Act.
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effect on persons or parties, and
whether, as a result, these terms should
be included in the definition of
sensitive personal information that must
be excluded or redacted.

If the person making a filing believes
that sensitive personal information is
necessary to the proceeding, the person
would need to file a motion for a
protective order in accordance with
Rule 322 to limit disclosure of the
sensitive personal information. In
accordance with the proposed
amendments to Rule 322, and only if
review of the documents is necessary to
a ruling on the motion, the person
would be required to file an unredacted
version of the submission to be used by
the hearing officer and the Commission
for purposes of the proceeding, and a
redacted version to be used for
distribution to the public. A redacted
version would not need to be filed if the
submission would be redacted in its
entirety. This reflects current practice
when parties file motions for protective
orders pursuant to the Rules of Practice.

As a corollary to incorporating
electronic filings into the Rules of
Practice, self-regulatory organizations
and the Public Company Accounting
Oversight Board (“PCAOB”’) would be
required to file electronically with the
Commission a copy of a record that is
the subject of an appeal.

II. Discussion of Proposed Amendments

The proposed amendments are as
follows:

A. Proposed Amendments to Rule 140

Rule 1403 requires the Secretary or
other authorized person to sign
Commission orders and decisions. The
proposed amendment would clarify that
the signature may be an electronic
signature. An electronic signature could
consist of an ““/s/” notation or any other
digital signature.

B. Proposed Amendments to Rule 151

Rule 151(a)# currently sets forth the
procedural requirements for filing
papers with the Commission. The
proposed amendment would require a
person to make filings electronically
pursuant to the requirements of Rule
152(a).5 Filing by facsimile and in paper
format would no longer be permitted
absent a certification filed under Rule
152(a)(1) that explains why the person
reasonably cannot comply with the
electronic filing requirement. During a
90-day phase-in period after adoption,

317 CFR 201.140.
417 CFR 201.151(a).
517 CFR 201.152(a).

filings would have to be made in both
paper and electronic format.

Rule 151(d) ® would be amended to
include an email address in the
certificate of service for those parties
served by email.

Proposed new Rule 151(e) 7 would
require persons to exclude or redact
sensitive personal information, which
would be defined as a Social Security
number, taxpayer identification number,
financial account number, credit card or
debit card number, passport number,
driver’s license number, state-issued
identification number, home address
(other than city and state), telephone
number, date of birth (other than year),
names and initials of minor children, as
well as any sensitive health information
identifiable by individual, such as an
individual’s medical records. There
would be three exceptions to the
definition. First, persons may, but
would not be required to, exclude or
redact the last four digits of a taxpayer
identification number, financial account
number, credit card or debit card
number, passport number, driver’s
license number, and state-issued
identification number. Second, persons
would not be required to redact home
addresses and telephone numbers of
parties and persons filing documents
with the Commission. Third, persons
would not be required to redact any
information from copies of filings by
regulated entities or registrants that are
available on the Commission’s public
Web site. All filings must include a
certification that any sensitive personal
information has been excluded or
redacted from the filing or, if necessary
to the filing, has been filed under seal
pursuant to Rule 322.

If the person making a filing believes
that sensitive personal information is
necessary to the proceeding, the person
would need to file a motion for a
protective order in accordance with
Rule 3228 to limit disclosure of the
sensitive personal information. If review
of the documents that are the subject of
a motion for a protective order is
necessary to a ruling on the motion, the
proposed amendment to Rule 322
would require a person to file an
unredacted version of the submission to
be used by the hearing officer and the
Commission for purposes of the
proceeding, and a redacted version to be
used for distribution to the public. The
unredacted version would be required
to have the confidential information
marked and include the words “Under
Seal” on the first page of the document.

617 CFR 201.151(d).
717 CFR 201.151(e).
817 CFR 201.322.

The redacted version would be required
to be identical in all other respects to
the unredacted version. A person would
not be required to file a redacted version
if the submission would be redacted in
its entirety. This process would be
required for all kinds of motions for
protective orders made pursuant to Rule
322, i.e., not just those motions filed
regarding sensitive personal
information.

C. Proposed Amendments to Rule 152

Like Rule 151, the proposed
amendments to Rule 152(a) would make
clear that all filings shall be made
electronically. Rule 152(a) would direct
persons to follow guidance issued by
the Secretary on the Commission’s Web
site at www.sec.gov. For example, the
guidance would provide instructions on
how to file electronically through a
secure system on the Commission’s Web
site or other means; information about
the Commission’s Privacy Act
obligations, including information about
a filer’s responsibilities to redact
sensitive personal information; and the
terms and conditions of using the Web
site. Generally speaking, persons would
use the secure system on the
Commission’s Web site pursuant to Rule
152 to file documents, such as briefs
and motions and their attachments,
petitions for review, and applications
for review. Under Rule 152(a), papers
would need to be filed on the secure
system before midnight Eastern Time, as
opposed to 5:30 p.m. Eastern Time, the
current deadline for filing papers.

The Commission recognizes that a
person involved in an administrative
proceeding may be unable to submit
documents electronically during either
the entire proceeding or a portion
thereof. For example, a person who is
incarcerated at the time of the
proceeding may not have access to the
Internet or other electronic media
necessary to file documents through the
Commission’s secure system. There may
be other reasons why a person
reasonably cannot comply with the
electronic filing requirement.

A person who reasonably cannot
comply with the requirement must file
a certification under Rule 152(a)(1) that
explains why the person reasonably
cannot comply. The filing also must
indicate the expected duration of the
person’s reasonable inability to comply,
such as whether the certification is
intended to apply to a solitary filing or
all filings made during the proceeding.
The certification is immediately
effective. Upon filing the certification, it
will be part of the record of the
proceeding, and the person may file
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paper documents by any additional
method listed in Rule 152(d).

Rule 152(a) would be amended to
provide additional methods of filing if
a person reasonably cannot comply with
the electronic filing requirements. Filers
should take note that the Commission
would need to receive mailed,
couriered, or hand-delivered filings by
5:30 p.m. Eastern Time because the
Commission is unable to accept such
filings after that time. The Commission
would need to receive facsimile
transmissions by midnight Eastern
Time.

The proposed amendment also would
provide that electronic filings that
require a signature pursuant to Rule
153 9 may be signed with an ““/s/”
notation, which shall be deemed the
signature of the person making the filing
for purposes of Rule 153.

D. Proposed Amendments to Rule 351

Rule 351 10 currently sets forth the
requirements regarding the transmittal
of documents to the Secretary and the
preparation, issuance, and certification
of a record index. Rule 351(b) 11 requires
the hearing officer to transmit to the
Secretary an index of the originals of
any motions, exhibits or any other
documents filed with or accepted into
evidence by the hearing officer that have
not been previously transmitted to the
Secretary. The Secretary then shall
prepare a record index and transmit it
to the hearing officer and serve a copy
on each party. Any person may file
proposed corrections to the record index
with the hearing officer within fifteen
days of service of the record index. The
proposed amendment to Rule 351(b)
would reduce that amount of time to
three days but would provide persons
who oppose the proposed corrections
three days to file an opposition.

Proposed new Rule 351(c) 12 would
state that, no later than five days after
the Secretary serves a final record index,
the parties shall submit electronically,
through the same secure system used for
filings under Rules 151 and 152, copies
of all exhibits that were admitted, or
offered and not admitted, during the
hearing, and any other exhibits that
were admitted after the hearing. The
parties shall submit such evidence in
the form and manner that is prescribed
in the guidance posted on the
Commission’s Web site and shall certify
that exhibits and other documents or
items submitted to the Secretary are true
and accurate copies of exhibits that

917 CFR 201.153.
1017 CFR 201.351.
1117 CFR 201.351(b).
1217 CFR 201.351(c).

were admitted, or offered and not
admitted, during the hearing. Generally
speaking, parties would follow Rule 351
to submit record exhibits and other
documents or items that are not
attached to filings, i.e., materials
accepted into evidence by a hearing
officer under Rule 351 in connection
with an in-person hearing. As under
Rule 151(a), the submission deadline
depends on the method of delivery that
is used.

As under Rule 151(e), the proposed
amendment to Rule 351(c) would set
forth the same definition of sensitive
personal information, require its
redaction or omission from all
submissions under Rule 351, provide a
process for seeking a protective order
under Rule 322 with respect to sensitive
personal information that is necessary to
the proceeding, and require a
certification that sensitive personal
information has been excluded or
redacted or filed under seal. A person
who reasonably cannot submit exhibits
electronically must file a certification
under Rule 351(c)(2) that explains why
the person reasonably cannot comply.
The filing also must indicate the
expected duration of the person’s
reasonable inability to comply, such as
whether the certification is intended to
apply to a solitary submission or all
submissions made during the
proceeding. The certification is
immediately effective. Upon filing the
certification, it will be part of the record
of the proceeding, and the person shall
submit originals of any exhibits that
have not already been submitted to the
Secretary by other means. Rule 351(c)
also would state that electronic
submissions that require a signature
pursuant to Rule 153 may be signed
with an “/s/” notation, which shall be
deemed the signature of the person
making the filing for purposes of Rule
153.

E. Phase-In Period

For the first 90 days after the
proposed amendments become final, the
Commission intends to administer a
phase-in period that would require all
filings to be made both electronically
and in paper format. The Commission
preliminarily believes that a 90-day
phase-in period is a reasonable amount
of time for persons to become proficient
in the electronic filing procedures while
ensuring that the Commission receives
the filing should there be an electronic
transmission failure. However, it may be
appropriate to extend the phase-in
period if persons are experiencing
substantial difficulties with the
electronic filing.

F. Other Proposed Amendments

Rule 150(c) 12 would be amended to
require parties to serve each other
electronically in the form and manner
that is prescribed in the guidance posted
on the Commission’s Web site.
Electronic service by email is a practice
that appears to occur already in
administrative proceedings. Electronic
service would need to occur
contemporaneously with filing, and the
timing of service would therefore differ
depending on the filing method. As
with electronic filing, a party who
reasonably cannot comply with the
electronic service requirement must file
a certification under Rule 150(c)(1) that
explains why the person reasonably
cannot comply. The filing also must
indicate the expected duration of the
person’s reasonable inability to comply,
such as whether the certification is
intended to apply to a solitary instance
of service or all instances of service
made during the proceeding. The
certification is immediately effective.
Upon filing the certification, it will be
part of the record of the proceeding, and
the person may serve paper documents
by any additional method listed in Rule
150(d). Rule 150(d) would be amended
to provide additional methods of service
if a person reasonably cannot comply
with the electronic service
requirements, or if service is of an
investigative subpoena pursuant to 17
CFR 203.8. Under Rule 150(e),1*
electronic service would be deemed
complete upon transmission.

Rule 141(b) 15 would be amended to
allow the Secretary to serve orders and
decisions, other than an order
instituting proceedings, electronically.

Currently, Rule 102(d) 16 requires a
person to provide to the Commission
certain contact information that may be
used during an administrative
proceeding. The proposed amendment
clarifies that a mailing address and an
email address shall be provided under
paragraphs (d)(1), (d)(2), and (d)(4).17

Rule 193 18 currently provides that an
original and three copies of an
application shall be filed under Rules
151, 152, and 153, and that such
application shall be supported by a
manually signed affidavit. The proposed
amendment would delete the term
“manually,” delete the reference to one
original and three copies, and leave the

1317 CFR 201.150(c).
1417 CFR 201.150(e).
1517 CFR 201.141(
1617 CFR 201.102(
1717 CFR 201.102(

1817 CFR 201.193.

e

b).
d).
d)(1), (d)(2), (d)(4).
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cross reference to Rules 151, 152, and
153 to account for electronic filing.

Rule 42019 sets forth the requirements
regarding appeals of determinations by
self-regulatory organizations. Currently,
Rule 420(e) 2° requires a self-regulatory
organization to certify and file with the
Commission one copy of the record
upon which the action complained of
was taken, to file with the Commission
three copies of an index to such record,
and to serve upon each party one copy
of the index within fourteen days after
receiving an application for review or a
Commission order for review. The
proposed amendment would require the
self-regulatory organization to file such
information electronically. Further, if
such information contains sensitive
personal information, the self-regulatory
organization would be required to file
electronically a copy of the record and
index that redacts or omits the sensitive
personal information and to certify that
any sensitive personal information has
been excluded or redacted. The
requirements for filing and serving
would continue to be governed by Rules
150-152.

Rule 440 21 sets forth the requirements
regarding appeals of determinations by
the PCAOB. Rule 440(d) 22 currently
requires the PCAOB to certify and file
with the Commission one copy of the
record upon which it took the
complained of action, to file with the
Commission three copies of an index to
such record, and to serve upon each
party one copy of the index within
fourteen days after receiving an
application for review. The proposed
amendment would require the PCAOB
to file such information electronically.
Further, if such information contains
sensitive personal information, the
PCAOB would be required to file
electronically a redacted copy of the
record and index that redacts or omits
the sensitive personal information and
to certify that any sensitive personal
information has been excluded or
redacted. The requirements for filing
and serving would continue to be
governed by Rules 150-152.

The United States Postal Service
changed the name of the product known
as Express Mail to Priority Mail Express.
Rule 141(a)(2)(1), (i1), (iii), (vi), (a)(3) and
Rule 150(a)(2), (d) would be amended to
refer generically to “express mail.”

III. Request for Public Comment

We request and encourage any
interested person to submit comments

1917 CFR 201.420.
2017 CFR 201.420(e).
2117 CFR 201.440.
2217 CFR 201.440(d).

regarding: (1) The definition of sensitive
personal information, (2) the potential
adverse effects, if any, of disclosing
personal email addresses and home
addresses of parties and persons filing
documents with the Commission, (3)
alternative approaches to handling
personal email addresses and home
addresses of parties and persons filing
documents with the Commission, (4) the
other proposed changes that are the
subject of this release, (5) additional or
different changes, or (6) other matters
that may have an effect on the proposals
contained in this release.

IV. Administrative Procedure Act,
Regulatory Flexibility Act, and
Paperwork Reduction Act

The Commission finds, in accordance
with Section 553(b)(3)(A) of the
Administrative Procedure Act,23 that
these revisions relate solely to agency
organization, procedure, or practice.
They are therefore not subject to the
provisions of the Administrative
Procedure Act requiring notice,
opportunity for public comment, and
publication. The Regulatory Flexibility
Act 24 therefore does not apply.25
Nonetheless, the Commission has
determined that it would be useful to
publish these proposed rules for notice
and comment before adoption. Because
these rules relate to “‘agency
organization, procedure or practice that
does not substantially affect the rights or
obligations of non-agency parties,” they
are not subject to the Small Business
Regulatory Enforcement Fairness Act.26
To the extent these rules relate to
agency information collections during
the conduct of administrative
proceedings, they are exempt from
review under the Paperwork Reduction
Act.27

V. Economic Analysis

The Commission is sensitive to the
costs and benefits of its rules. The
current processes and filing
requirements for administrative
proceedings serve as the baseline
against which the economic impacts of
the proposed rules are measured. At
present, submissions are permitted to be
filed with the Commission in paper
format or by facsimile followed by a
paper submission. The Commission’s
current Rules of Practice do not identify
sensitive personal information that must
be redacted from these documents by

235 U.S.C. 553(b)(3)(A).

245 U.S.C. 601-612.

25 See 5 U.S.C. 603.

265 U.S.C. 804(3)(C).

27 See 44 U.S.C. 3518(c)(1)(B)(ii); 5 CFR 1320.4
(exempting collections during the conduct of
administrative proceedings or investigations).

those who file them. Instead, such
redaction is undertaken by the
Commission when necessary in
responding to document requests from
the public or posting documents on the
Commission’s public Web site. Service
by email is already generally an
accepted practice by parties to
administrative proceedings who
mutually agree to it, although it is not
expressly permitted by rule.

The scope of the benefits and costs of
the proposed rules depends on the
expected volume of administrative
proceedings and the number of filed
documents and document requests
associated with these proceedings. In
fiscal year 2014, 230 new administrative
proceedings were initiated and not
settled immediately. New proceedings
initiated and not immediately settled in
fiscal years 2013 and 2012 totaled 202
and 207 respectively.28 From 2011 to
2013, an average of approximately 1,900
filings were submitted per fiscal year in
relation to litigated proceedings,
including filings by outside parties as
well as Commission staff. These filings
consist of one or more documents, such
as motions, briefs, and record exhibits,
and the length of the filings generally
ranges from one page to a few thousand
pages. The Commission also received
numerous requests from the public to
release documents related to these
proceedings. Requests for records
related to administrative proceedings
(both settled and litigated) numbered
127, 83, and 100 for fiscal years 2013,
2012, and 2011 respectively.

The implementation of electronic
filing and the related proposed rules are
intended to improve the efficiency and
transparency of the Commission’s
operations and to modernize the
document management process to be
consistent with common practice in
other tribunals. Benefits of the proposed
rules are anticipated to accrue to the
public and outside parties to
administrative proceedings as well as
the Commission.

Specifically, the proposed rules may
benefit members of the public with an
interest in the Commission’s
administrative proceedings by
permitting the Commission to more

28 The total number of administrative proceedings
initiated and not immediately settled each fiscal
year encompasses a variety of types of proceedings,
including proceedings instituted pursuant to
Section 12(j) of the Securities Exchange Act of 1934
seeking to determine whether it is necessary and
appropriate for the protection of investors to
suspend or revoke the registration of an issuer’s
securities and proceedings instituted under Section
15(b) of the Exchange Act or Section 203(f) of the
Investment Advisers Act of 1940 seeking to
determine what, if any, remedial action is
appropriate in the public interest.
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quickly make public the documents
relating to these proceedings. The
proposed rules may increase the speed
at which information from
administrative proceedings is
transmitted as well as the overall
transparency of these proceedings.
Additionally, parties to administrative
proceedings may benefit from the
increased flexibility enabled by the
changes, such as the Commission’s
acceptance of electronic and facsimile
submissions until midnight rather than
the close of business on a given day.
These parties may also benefit from
savings on printing and mailing costs
because, after the phase-in period, filing
paper copies generally will not be
required. In addition, the changes
expressly require service by electronic
means, which may increase further the
savings in printing and mailing. The
Commission’s response to document
requests is expected to be more time-
and cost-effective due to the efficiency
of electronic retrieval and the fact that
sensitive information will have been
redacted in advance. However, the
magnitude of the above benefits is
difficult to quantify due to the
limitations of existing data.

The costs of the proposal will be
borne by the Commission as well as the
outside parties to administrative
proceedings. The proposed rules place
the primary burden of redacting
sensitive personal information on the
parties submitting documents in
administrative proceedings—either
outside parties or Commission staff—
following common practice in federal
courts. The Commission believes that
parties filing documents are well
positioned to redact the documents—or
initially draft documents to avoid the
use of sensitive personal information—
and that the proposed narrow definition
of sensitive personal information will
limit the burden on parties required to
redact documents. The Commission
recognizes, however, that the costs of
reviewing and editing the content to
protect sensitive information might be
significant for some parties.
Additionally, when sensitive personal
information is necessary to the
proceedings, outside parties or the
Commission may expend additional
resources filing a motion for a protective
order in accordance with Rule 322 to
limit disclosure of the sensitive
information and to prepare a redacted
and unredacted version of the
documents.

Parties to administrative proceedings
will also bear any incremental burden of
electronic filings over the current
practice of facsimile or paper
transmissions. The magnitude of costs

will depend primarily on whether the
original format of the documents to be
submitted is electronic or whether they
must be scanned or otherwise converted
to an electronic format. Other factors
that may affect these costs include the
ease of access the party has to the
internet and to any hardware and
software that may be involved in
processing the documents. For most
parties, we do not expect these costs to
be significant because, among other
things, most parties already are subject
to similar requirements in other kinds of
legal proceedings or have access to the
Internet and conversion programs at a
reasonable cost. Further, these potential
burdens may be mitigated for some
parties as the proposed rules provide for
relief from the electronic filing
requirements in situations in which a
party certifies a reasonable inability to
comply with the electronic filing
requirements.

As an alternative to the proposed
rules, the Commission could implement
electronic filing with different
requirements. In particular, the
Commission could continue to allow the
filing of unredacted documents—
requiring that redaction be undertaken
by Commission staff when necessary—
or could permit electronic filing on a
voluntary, rather than mandatory, basis.
Relative to these alternatives, or to the
existing paper format and facsimile
document submission and management
system for administrative proceedings,
the Commission believes that the
proposed changes achieve the benefits
described above in a cost-efficient
manner. The Commission does not
expect significant effects on efficiency,
competition, or capital formation to
result from the proposed changes. And
to the extent that the changes impose
any burden on competition, the
Commission believes that such burden
would be necessary and appropriate in
furtherance of the purposes of the
Exchange Act.2?

The Commission requests comment
on all aspects of the economic effects of
the proposal, including any anticipated
impacts that are not mentioned here. We
are particularly interested in
quantitative estimates of the benefits
and costs, in general or for particular
types of participants in administrative
proceedings, including smaller entities.
We also request comment on reasonable
alternatives to the proposed rules and
on any effect the proposed rules may
have on efficiency, competition, and
capital formation.

29 See 15 U.S.C. 78w(a)(2).

VI. Statutory Basis and Text of
Proposed Amendments

These amendments to the Rules of
Practice are being proposed pursuant to
statutory authority granted to the
Commission, including section 3 of the
Sarbanes-Oxley Act of 2002, 15 U.S.C.
7202; section 19 of the Securities Act,
15 U.S.C. 77s; sections 4A, 19, and 23
of the Exchange Act, 15 U.S.C. 78d-1,
78s, and 78w; section 319 of the Trust
Indenture Act of 1939, 15 U.S.C. 77sss;
sections 38 and 40 of the Investment
Company Act, 15 U.S.C. 80a—37 and
80a—39; and section 211 of the
Investment Advisers Act, 15 U.S.C. 80b—
11.

List of Subjects in 17 CFR Part 201

Administrative practice and
procedure.

Text of the Amendments

For the reasons set out in the
preamble, 17 CFR part 201 is proposed
to be amended as follows:

PART 201—RULES OF PRACTICE

m 4. The authority citation for Part 201,
subpart D, is revised to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77h—
1, 77j, 77s, 77u, 78c(b), 78d-1, 78d-2, 781,
78m, 78n, 780(d), 780-3, 78s, 78u—2, 78u-3,
78v, 78w, 77sss, 77ttt, 80a—8, 80a—9, 80a-37,
80a—38, 80a—39, 80a—40, 80a—41, 80a—44,
80b-3, 80b—9, 80b—11, 80b-12, 7202, 7215,
and 7217.

m 5. Section 201.102 is amended by
revising paragraphs (d)(1), (d)(2), and
(d)(4) to read as follows:

§201.102 Appearance and practice before
the Commission.
* * * * *

(d) Designation of address for service;
notice of appearance; power of attorney;
withdrawal—(1) Representing oneself.
When an individual first makes any
filing or otherwise appears on his or her
own behalf before the Commission or a
hearing officer in a proceeding as
defined in § 201.101(a), he or she shall
file with the Commission, or otherwise
state on the record, and keep current, a
mailing address and email address at
which any notice or other written
communication required to be served
upon him or her or furnished to him or
her may be sent and a telephone number
where he or she may be reached during
business hours.

(2) Representing others. When a
person first makes any filing or
otherwise appears in a representative
capacity before the Commission or a
hearing officer in a proceeding as
defined in § 201.101(a), that person
shall file with the Commission, and
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keep current, a written notice stating the
name of the proceeding; the
representative’s name, business address,
email address, and telephone number;
and the name, email address, and
address of the person or persons

represented.
* * * * *

(4) Withdrawal. Any person seeking to
withdraw his or her appearance in a
representative capacity shall file a
notice of withdrawal with the
Commission or the hearing officer. The
notice shall state the name, mailing
address, email address, and telephone
number of the withdrawing
representative; the name, address, and
telephone number of the person for
whom the appearance was made; and
the effective date of the withdrawal. If
the person seeking to withdraw knows
the name, mailing address, email
address, and telephone number of the
new representative, or knows that the
person for whom the appearance was
made intends to represent him- or
herself, that information shall be
included in the notice. The notice must
be served on the parties in accordance
with § 201.150. The notice shall be filed
at least five days before the proposed

effective date of the withdrawal.
* * * * *

m 6. Section 201.140 is amended by
revising paragraph (a) to read as follows:

§201.140 Commission orders and
decisions: Signature and availability.
* * * * *

(a) Signature required. All orders and
decisions of the Commission shall be
signed by the Secretary or any other
person duly authorized by the
Commission. The signature may be an
electronic signature that consists of an
“/s/”” notation or any other digital
signature.

* * * * *

m 7. Section 201.141 is amended by:
m a. Removing the words “Express
Mail” each time they appear and adding
in their place the words “express mail”’;
and
m b. Revising the first sentence of
paragraph (b).

The revision reads as follows:

§201.141 Orders and decisions: Service of
orders instituting proceedings and other
orders and decisions.

* * * * *

(b) Service of Orders or Decisions
Other than an Order Instituting
Proceedings. Written orders or decisions
issued by the Commission or by a
hearing officer shall be served promptly
on each party pursuant to any method
of service authorized under paragraph

(a) of this section or § 201.150(c) and

(d).* * =

m 8. Section 201.150 is amended by:

m a. Redesignating paragraphs (c) and

(d) as paragraphs (d) and (e);

m b. Adding new paragraph (c);

m c. Revising newly redesignated

paragraphs (d) introductory text and

(d)(4);

m d. Revising newly redesignated

paragraph (e); and

m e. Removing the words “Express

Mail” each time they appear and adding

in their place the words “‘express mail”.
The revisions and addition read as

follows:

§201.150 Service of papers by parties.
* * * * *

(c) How made. Service shall be made
electronically in the form and manner
that is prescribed in the guidance posted
on the Commission’s Web site. Persons
serving each other shall have provided
the Commission and the parties with
notice of an email address.

(1) Certification of inability to serve
electronically. If a person reasonably
cannot serve electronically, due to a
lack of access to electronic transmission
devices (due to incarceration or
otherwise), the person promptly shall
file a certification under this paragraph
that explains why the person reasonably
cannot comply. The filing also must
indicate the expected duration of the
person’s reasonable inability to comply,
such as whether the certification is
intended to apply to a solitary instance
of service or all instances of service
made during the proceeding. The
certification is immediately effective.
Upon filing the certification, it will be
part of the record of the proceeding, and
the person may serve paper documents
by any additional method listed in Rule
150(d).

(d) Additional methods of service. If a
person reasonably cannot serve
electronically, or if service is of an
investigative subpoena pursuant to 17
CFR 203.8, service may be made by
delivering a copy of the filing. Delivery

means:
* * * * *

(4) Transmitting the papers by
facsimile transmission to the person
required to be served. The persons so
serving each other shall have provided
the Commission and the parties with
notice of a facsimile machine telephone
number.

(e) When service is complete.
Electronic service is complete upon
transmission. Personal service, service
by U.S. Postal Service express mail or
service by a commercial courier or
express delivery service is complete
upon delivery. Service by mail is

complete upon mailing. Service by
facsimile is complete upon confirmation
of transmission.

m 9. Section 201.151 is amended by
revising paragraphs (a) and (d) and
adding paragraph (e) to read as follows:

§201.151 Filing of papers with the
Commission: Procedure.

(a) When to file. All papers required
to be served upon any person shall also
be filed contemporaneously with the
Commission electronically pursuant to
the requirements of § 201.152(a). The
person making such filing is responsible
for ensuring that the Commission
receives a complete and legible filing
within the time limit set for such filing.
Documents that are attached to filings
shall be filed in accordance with this
Rule. Documents or items that are not
attached to filings (i.e., are admitted by
the hearing officer at an in-person
hearing), shall be submitted in
accordance with §201.351.

* * * * *

(d) Certificate of service. Papers filed
with the Commission or a hearing
officer shall be accompanied by a
certificate stating the name of the person
or persons served, the date of service,
the method of service, and the mailing
address or email address to which
service was made, if not made in
person.

(e) Sensitive personal information.
Sensitive personal information is
defined as a Social Security number,
taxpayer identification number,
financial account number, credit card or
debit card number, passport number,
driver’s license number, state-issued
identification number, home address
(other than city and state), telephone
number, date of birth (other than year),
names and initials of minor children, as
well as any sensitive health information
identifiable by individual, such as an
individual’s medical records. Sensitive
personal information shall not be
included in, and must be redacted or
omitted from, all filings subject to:

(1) Exceptions. The following
information may be included and is not
required to be redacted from filings:

(i) The last four digits of a taxpayer
identification number, financial account
number, credit card or debit card
number, passport number, driver’s
license number, and state-issued
identification number;

(ii) Home addresses and telephone
numbers of parties and persons filing
documents with the Commission;

(iii) Business telephone numbers; and
(iv) Copies of unredacted filings by
regulated entities or registrants that are
available on the Commission’s public

Web site.
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(2) Confidential treatment of
information. If the person making any
filing believes that sensitive personal
information (as defined above)
contained therein is necessary to the
proceeding, the person shall file
unredacted documents, along with a
motion for a protective order in
accordance with §201.322 to limit
disclosure of unredacted sensitive
personal information.

(3) Certification. Any filing must
include a certification that any sensitive
personal information as defined in
§201.151(e) has been excluded or
redacted from the filing or, if necessary
to the filing, has been filed under seal
pursuant to §201.322.

m 10. Section 201.152 is amended by:
m a. Removing paragraph (d);

m b. Redesignating paragraphs (b) and
(c) as paragraphs (c) and (d);

m c. Redesignating paragraph (a) as
paragraph (b) and revising it;

m d. Adding new paragraph (a);

m e. Removing newly redesignated
paragraph (b)(6);

m f. Revising newly designated
paragraph (c); and

m g. Removing the phrase “or
microfilming” from newly redesignated
paragraph (d).

The revisions and addition read as
follows:

§201.152 Filing of papers: Form.

(a) Electronic filing. Papers filed in
connection with any proceeding as
defined in § 201.101(a) shall be filed
electronically in the form and manner
that is prescribed in the guidance posted
on the Commission’s Web site. Papers
filed electronically must be received by
the Commission by midnight Eastern
Time on the date the filing is due.

(1) Certification of Inability to File
Electronically. If a person reasonably
cannot comply with the requirements of
this section, due to a lack of access to
electronic transmission devices (due to
incarceration or otherwise), the person
promptly shall file a certification under
this paragraph that explains why the
person reasonably cannot comply. The
filing also must indicate the expected
duration of the person’s reasonable
inability to comply, such as whether the
certification is intended to apply to a
solitary filing or all filings made during
the proceeding. The certification is
immediately effective. Upon filing the
certification, it will be part of the record
of the proceeding, and the person may
file paper documents by any additional
method listed in § 201.152(a)(2).

(2) Additional methods of filing. If a
person reasonably cannot file
electronically, filing may be made by
hand delivering the filing by 5:30 p.m.

Eastern Time through a commercial
courier service or express delivery
service; mailing the filing through the
U.S. Postal Service by first class,
certified, registered, or express mail
delivery so that it is received by the
Commission by 5:30 p.m. Eastern Time;
or transmitting the filing by facsimile
transmission so that it is received by the
Commission by midnight Eastern Time.

(b) Form. Papers filed in connection
with any proceeding as defined in
§201.101(a) shall:

(1) Reflect a page, electronically or
otherwise, that measures 872 x 11
inches when printed, except that, to the
extent that the reduction of larger
documents would render them illegible
when printed, such documents may be
filed on larger paper;

(2) Use 12-point or larger typeface;

(3) Include at the head of the paper,
or on a title page, the name of the
Commission, the title of the proceeding,
the names of the parties, the subject of
the particular paper or pleading, and the
file number assigned to the proceeding;

(4) Be paginated with left hand
margins at least 1 inch wide, and other
margins of at least 1 inch; and

(5) Be double-spaced, with single-
spaced footnotes and single-spaced
indented quotations.

(c) Signature required. All papers
must be dated and signed as provided
in § 201.153. Electronic filings that
require a signature pursuant to
§201.153 may be signed with an “/s/”
notation, which shall be deemed the
signature of the person making the filing
for purposes of § 201.153.

(d) Suitability for recordkeeping.
Documents which, in the opinion of the
Commission, are not suitable for
computer scanning may be rejected.

m 11. Section 201.193 is amended by
revising paragraph (b) introductory text
to read as follows:

§201.193 Applications by barred
individuals for consent to associate.
* * * * *

(b) Form of application. Each
application shall be supported by an
affidavit, signed by the applicant, that
addresses the factors set forth in
paragraph (d) of this section. The
application shall be filed pursuant to
§§201.151, 201.152 and 201.153. Each
application shall include as exhibits:
m 12. Section 201.322 is amended by
revising paragraph (a), redesignating
paragraphs (b), (c), and (d) as paragraphs
(c), (d), and (e), and adding new
paragraph (b).

The revision and addition read as
follows:

§201.322 Evidence: Confidential
information, protective orders.

(a) Procedure. In any proceeding as
defined in § 201.101(a), a party, any
person who is the owner, subject or
creator of a document subject to
subpoena or which may be introduced
as evidence, or any witness who testifies
at a hearing may file a motion
requesting a protective order to limit
from disclosure to other parties or to the
public documents or testimony that
contain confidential information. The
motion should include a general
summary or extract of the documents
without revealing confidential details.

(b) If review of the documents that are
the subject of a request for a protective
order is necessary to a ruling on the
motion and the information as to which
a protective order is sought is available
to the movant, the motion shall be
accompanied by:

(1) A complete, sealed copy of the
materials containing the information as
to which a protective order is sought,
with the allegedly confidential
information marked as such, and with
the first page of the document labeled
“Under Seal.” If the movant seeks a
protective order against disclosure to
other parties as well as the public,
copies of the documents shall not be
served on other parties; and

(2) A redacted copy of the materials
containing the information as to which
a protective order is sought, with the
allegedly confidential information
redacted. The redacted version shall
indicate any omissions with brackets or
ellipses, and its pagination and
depiction of text on each page shall be
identical to that of the sealed version. A
redacted copy need not accompany a
motion requesting a protective order if
the materials would be redacted in their
entirety.

* * * * *

m 13. Section 201.351 is amended by
revising paragraph (b), redesignating
paragraph (c) as paragraph (d), and
adding new paragraph (c).

The revision and addition read as
follows:

§201.351 Transmittal of documents to
Secretary; record index; electronic copy of
exhibits; certification.

* * * * *

(b) Preparation, certification of record
index. Promptly after the close of the
hearing, the hearing officer shall
transmit to the Secretary an index of the
originals of any motions, exhibits or any
other documents filed with or accepted
into evidence by the hearing officer that
have not been previously transmitted to
the Secretary, and the Secretary shall
prepare a record index. Prior to issuance
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of an initial decision, or if no initial
decision is to be prepared, within 30
days of the close of the hearing, the
Secretary shall transmit the record
index to the hearing officer and serve a
copy of the record index on each party.
Any person may file proposed
corrections to the record index with the
hearing officer within three days of
service of the record index. Any
opposition to the proposed corrections
shall be filed within three days of
service of the proposed corrections. The
hearing officer shall, by order, direct
whether any corrections to the record
index shall be made. The Secretary shall
make such corrections, if any, and issue
a revised record index. If an initial
decision is to be issued, the initial
decision shall include a certification
that the record consists of the items set
forth in the record index or revised
record index issued by the Secretary.

(c) Electronic exhibits. Within two
weeks after the close of a hearing, the
parties shall submit electronically to the
Secretary a copy of all exhibits that were
admitted, or offered and not admitted,
during the hearing, and any other
exhibits that were admitted after the
hearing. The parties shall submit such
evidence in the form and manner that is
prescribed in the guidance posted on
the Commission’s Web site.

(1) Sensitive personal information.
Sensitive personal information is
defined as a Social Security number,
taxpayer identification number,
financial account number, credit card or
debit card number, passport number,
driver’s license number, state-issued
identification number, home address
(other than city and state), telephone
number, date of birth (other than year),
names and initials of minor children, as
well as any sensitive health information
identifiable by individual, such as an
individual’s medical records. Sensitive
personal information shall not be
included in, and must be redacted or
omitted from, all filings subject to:

(i) Exceptions. The following
information may be included and is not
required to be redacted from filings:

(A) The last four digits of a taxpayer
identification number, financial account
number, credit card or debit card
number, passport number, driver’s
license number, and state-issued
identification number;

(B) Home addresses and telephone
numbers of parties and persons filing
documents with the Commission;

(C) Business telephone numbers; and
(D) Copies of unredacted filings by
regulated entities or registrants that are
available on the Commission’s public

Web site.

(ii) Confidential treatment of
information. If the person submitting
record exhibits and other documents or
items that are not attached to filings
believes that sensitive personal
information (as defined in
§201.351(c)(1)) contained therein is
necessary to the proceeding, the person
shall file unredacted documents, along
with a motion for a protective order in
accordance with §201.322 to limit
disclosure of unredacted sensitive
personal information.

(2) Certification of inability to submit
exhibits electronically. A person who
reasonably cannot submit exhibits
electronically must file a certification
under § 201.351(c)(2) that explains why
the person reasonably cannot comply.
The filing also must indicate the
expected duration of the person’s
reasonable inability to comply, such as
whether the certification is intended to
apply to a solitary submission or all
submissions made during the
proceeding. The certification is
immediately effective. Upon filing the
certification, it will be part of the record
of the proceeding, and the person shall
submit originals of any exhibits that
have not already been submitted to the
Secretary by other means.

(3) Signature requirement. Electronic
submissions that require a signature
pursuant to § 201.153 may be signed
with an “/s/” notation, which shall be
deemed the signature of the person
making the submission for purposes of
§201.153.

(4) Certification. The parties shall
certify that exhibits and other
documents or items submitted to the
Secretary under this rule:

(i) Are true and accurate copies of
exhibits that were admitted, or offered
and not admitted, during the hearing;
and

(ii) That any sensitive personal
information as defined in § 201.351(c)
has been excluded or redacted, or, if
necessary, has been filed under seal
pursuant to §201.322.

* * * * *

m 14. Section 201.420 is amended by

revising paragraph (e) to read as follows:

§201.420 Appeal of determinations by
self-regulatory organizations.
* * * * *

(e) Certification of the record; service
of the index. Fourteen days after receipt
of an application for review or a
Commission order for review, the self-
regulatory organization shall certify and
file electronically in the form and
manner that is prescribed in the
guidance posted on the Commission’s
Web site one unredacted copy of the
record upon which the action

complained of was taken. If such record
contains any sensitive personal
information, as defined in paragraph
(e)(1) of this section, the self-regulatory
organization also shall file electronically
with the Commission one redacted copy
of such record, subject to the following:

(1) Sensitive personal information.
Sensitive personal information is
defined as a Social Security number,
taxpayer identification number,
financial account number, credit card or
debit card number, passport number,
driver’s license number, state-issued
identification number, home address
(other than city and state), telephone
number, date of birth (other than year),
names and initials of minor children, as
well as any sensitive health information
identifiable by individual, such as an
individual’s medical records. Sensitive
personal information shall not be
included in, and must be redacted or
omitted from, all filings subject to:

(i) Exceptions. The following
information may be included and is not
required to be redacted from filings:

(A) The last four digits of a taxpayer
identification number, financial account
number, credit card or debit card
number, passport number, driver’s
license number, and state-issued
identification number;

(B) Home addresses and telephone
numbers of parties and persons filing
documents with the Commission;

(C) Business telephone numbers; and
(D) Copies of unredacted filings by
regulated entities or registrants that are
available on the Commission’s public

Web site.

(ii) [Reserved]

(2) Index. The self-regulatory
organization also shall file electronically
with the Commission one copy of an
index to such record, and shall serve
upon each party one copy of the index.
If such index contains any sensitive
personal information, as defined in
paragraph (e)(1) of this section, the self-
regulatory organization also shall file
electronically with the Commission one
redacted copy of such index, subject to
the requirements of paragraphs (e)(1)
introductory text and (e)(1)(i).

(3) Certification. Any filing made
pursuant to this section must include a
certification that any sensitive personal
information as defined in § 201.420(e)(1)
has been excluded or redacted from the
filing.

m 15. Section 201.440 is amended by
revising paragraph (d) to read as
follows:

§201.440 Appeal of determinations by the
Public Company Accounting Oversight
Board.

* * * * *
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(d) Certification of the record; service
of the index. Within fourteen days after
receipt of an application for review, the
Board shall certify and file
electronically in the form and manner
that is prescribed in the guidance posted
on the Commission’s Web site one
unredacted copy of the record upon
which it took the complained-of action.
If such record contains any sensitive
personal information, as defined in
paragraph (d)(1) of this section, the
Board also shall file electronically with
the Commission one redacted copy of
such record, subject to the following:

(1) Sensitive personal information.
Sensitive personal information is
defined as a Social Security number,
taxpayer identification number,
financial account number, credit card or
debit card number, passport number,
driver’s license number, state-issued
identification number, home address
(other than city and state), telephone
number, date of birth (other than year),
names and initials of minor children, as
well as any sensitive health information
identifiable by individual, such as an
individual’s medical records. Sensitive
personal information shall not be
included in, and must be redacted or
omitted from, all filings subject to:

(i) Exceptions. The following
information may be included and is not
required to be redacted from filings:

(A) The last four digits of a taxpayer
identification number, financial account
number, credit card or debit card
number, passport number, driver’s
license number, and state-issued
identification number;

(B) Home addresses and telephone
numbers of parties and persons filing
documents with the Commission;

(C) Business telephone numbers; and
(D) Copies of unredacted filings by
regulated entities or registrants that are
available on the Commission’s public

Web site.

(ii) [Reserved]

(2) Index. The Board shall file
electronically with the Commission one
copy of an index of such record, and
shall serve one copy of the index on
each party. If such index contains any
sensitive personal information, as
defined in paragraph (d)(1) of this
section, the Board also shall file
electronically with the Commission one
redacted copy of such index, subject to
the requirements of paragraphs (d)(1)
introductory text and (d)(1)(i).

(3) Certification. Any filing made
pursuant to this section must include a
certification that any sensitive personal
information as defined in
§201.440(d)(1) has been excluded or
redacted from the filing.

By the Commission.

Dated: September 24, 2015.
Brent J. Fields,
Secretary.
[FR Doc. 2015-24705 Filed 10—2—15; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 201

[Release No. 34-75976; File No. S7-18-15]
RIN 3235—-AL87

Amendments to the Commission’s
Rules of Practice

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (“Commission”’) is
proposing for public comment
amendments to update its Rules of
Practice to, among other things, adjust
the timing of hearings in administrative
proceedings; allow for discovery
depositions; clarify the rules for
admitting hearsay and assertion of
affirmative defenses; and make certain
related amendments.

DATES: Comments should be received on
or before December 4, 2015.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number S7—
18-15 on the subject line; or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments to Secretary,
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-18-15. This file number
should be included on the subject line
if email is used. To help us process and
review your comments more efficiently,
please use only one method of
submission. The Commission will post
all comments on the Commission’s
Internet Web site (http://www.sec/gov/
rules/proposed.shtml). Comments are
also available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549, on official

business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change;
we do not edit personal identifying
information in submissions. You should
submit only information that you wish
to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Adela Choi, Senior Counsel, and Laura
Jarsulic, Associate General Counsel,
Office of the General Counsel, (202)
551-5150, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission proposes to amend its
Rules of Practice. The amendments are
being proposed to update its existing
rules.

I. Introduction

As it has done from time to time, the
Commission proposes to amend its
Rules of Practice.’ The Commission
proposes amendments to update the
Rules of Practice to adjust the timing of
hearings and other deadlines in
administrative proceedings and to
provide parties in administrative
proceedings with the ability to use
depositions and other discovery tools.
The Commission proposes additional
amendments to implement the newly
available discovery tools. These
proposed Rules are intended to
introduce additional flexibility into
administrative proceedings, while still
providing for the timely and efficient
disposition of proceedings. The
Commission also proposes amendments
to clarify certain other Rules, including
the assertion of affirmative defenses in
answers and the admissibility of
hearsay.

II. Discussion of Proposed Amendments

The proposed amendments are as
follows:

A. Proposed Amendments to Rule 360

Rule 360 2 sets forth timing for certain
stages of an administrative proceeding.
These stages include a prehearing
period, a hearing, a period during which
parties review hearing transcripts and

18See, e.g., Rules of Practice, Exchange Act
Release No. 35833, 60 FR 32738 (June 9, 1995);
Rules of Practice, Exchange Act Release No. 40636,
63 FR 63404 (Nov. 4, 1998); Rules of Practice,
Exchange Act Release No. 48018, 68 FR 35787 (June
11, 2003); Adoption of Amendments to the Rules of
Practice and Delegations of Authority of the
Commission, Exchange Act Release No. 49412, 69
FR 13166 (Mar. 12, 2004); Adoption of
Amendments to the Rules of Practice and Related
Provisions and Delegations of Authority of the
Commission, Exchange Act Release No. 52846, 70
FR 72566 (Dec. 5, 2005); Rules of Practice,
Exchange Act Release No. 63723, 76 FR 4066 (Jan.
24,2011).

217 CFR 201.360.
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submit briefs, and then a deadline by
which the hearing officer must file an
initial decision with the Office of the
Secretary. Under current Rule 360, the
deadlines for these stages are calculated
from the date of service of an order
instituting proceedings. Initial decisions
must be filed within the number of days
prescribed in the order instituting
proceedings—120, 210, or 300 days
from the date of service of the order
instituting proceedings. Broadly
speaking, administrative proceedings
instituted pursuant to Section 12(j) of
the Exchange Act3 are designated as
120-day cases, administrative
proceedings seeking sanctions as a
result of an injunction or conviction 4
are designated as 210-day cases, and
administrative proceedings alleging
violations of the securities laws are
designated as 300-day cases. Because
deadlines are calculated from the date of
service of the order instituting
proceedings, if there are delays early on
in the proceeding, the hearing occurs
later and the hearing officer then has
less time to prepare an initial decision
in advance of the Rule 360 deadline.

The amount of time for parties to
prepare during the prehearing period
may vary from case to case with the
number of factual and legal allegations,
the complexity of the claims and
defenses, and the size of the record.
Parties in 300-day cases, for example,
have increasingly requested extensions
of time to review investigative records
and prepare for hearing, citing the
volume and time it takes to load and
then review electronic productions.
Parties in such cases frequently file
motions before the hearing officer or the
Commission to resolve complicated
issues prior to the hearing. In addition,
the Chief Administrative Law Judge has
sought several extensions of time for
hearing officers to file initial decisions
in more complicated 300-day cases.5

As amended, Rule 360 would include
three modifications to address the
timing of a proceeding. First, the
deadline for filing the initial decision
would run from the time that the post-
hearing briefing or briefing of
dispositive motions or defaults has been
completed, rather than the date of
service of the order instituting
proceedings. This modification would

315 U.S.C. 781(j).

4 See, e.g., 15 U.S.C. 780(b)(6); 15 U.S.C. 80b-3(f).

5 See, e.g., Natural Blue Resources, Inc., et al.,
Exchange Act Release No. 74891 (May 6, 2015)
(order granting extension); Lawrence M. Labine,
Exchange Act Release No. 74883 (May 6, 2015)
(same); Total Wealth Management, Inc., et al.,
Exchange Act Release No. 74353 (Feb. 23, 2015)
(same); Donald J. Anthony, Jr., et al., Exchange Act
Release No. 74139 (Jan. 26, 2015) (order granting
second motion for extension).

divorce the deadline for the completion
of an initial decision from other stages
of the proceeding. Under the proposed
amendment, the deadlines for initial
decisions that would be designated in
orders instituting proceedings would be
30, 75, and 120 days from the
completion of post-hearing or
dispositive briefing. The proposed
length of time afforded for the
preparation of an initial decision in
each type of proceeding would be the
same as the amount of time hearing
officers are afforded under current Rule
360, if a proceeding actually progresses
according to the timeline set out in the
current rule.

Second, amended Rule 360 would
provide a range of time during which
the hearing must begin. For example, in
300-day cases, current Rule 360 states
that a hearing should occur within
approximately four months. The
amended rule would provide that the
hearing must be scheduled to begin
approximately four months after service
of the order instituting proceedings, but
not later than eight months after service
of the order.® Significantly, the
amendment doubles the maximum
length of the current rule’s prehearing
period. This is intended to provide
additional flexibility during the
prehearing phase of a proceeding and
afford parties sufficient time to conduct
deposition discovery pursuant to new
proposed rules, while retaining an outer
time limit to ensure the timely and
efficient resolution of the proceeding. It
also would allow respondents more
time to review electronic documents in
cases involving an electronic production
from the Division.

Third, amended Rule 360 would
create a procedure for extending the
initial decision deadline by up to thirty
days. This extension is intended to
complement the Chief Law Judge’s
ability under current Rule 360 to request
extensions of time from the
Commission. Under amended Rule 360,
the hearing officer may certify to the
Commission in writing the need to
extend the initial decision deadline by
up to thirty days for case management
purposes. This certification would need
to be issued at least thirty days before
the expiration of the initial decision
deadline and the proposed extension
would take effect if the Commission
does not issue an order to the contrary
within fourteen days after receiving the
certification.

6 As amended, Rule 360 would retain the same

amount of time as current Rule 360 for parties to
obtain the transcript of the hearing and submit post-
hearing briefs—approximately two months.

This procedure for extending the
initial decision deadline by a thirty-day
period is intended to promote effective
case management by the hearing
officers. For example, for a hearing
officer faced with several initial
decision deadlines in the same week, a
thirty-day extension would provide
flexibility to stagger the deadlines. The
amended rule would retain the
provision allowing the Chief Law Judge
to request an extension of any length
from the Commission, without regard to
whether a hearing officer has already
sought to extend the deadline.

We seek comments about the amount
of time proposed for each phase of the
proceeding, including the eight-month
cap on the prehearing period for cases
with the longest initial decision
deadlines, the time allotted for post-
hearing briefing, and the time provided
for the hearing officer to prepare an
initial decision.

B. Proposed Amendments to Rule 233

Rule 233 7 currently permits parties to
take depositions by oral examination
only if a witness will be unable to
attend or testify at a hearing. The
proposed amendment would allow
respondents and the Division to file
notices to take depositions. If a
proceeding involves a single
respondent, the proposed amendment
would allow the respondent and the
Division to each file notices to depose
three persons (i.e., a maximum of three
depositions per side) in proceedings
designated in the proposal as 120-day
cases (known as 300-day cases under
current Rule 360). If a proceeding
involves multiple respondents, the
proposed amendment would allow
respondents to collectively file notices
to depose five persons and the Division
to file notices to depose five persons in
proceedings designated in the proposal
as 120-day cases (i.e., a maximum of five
depositions per side).8 Under the
amendment, parties also could request
that the hearing officer issue a subpoena
for documents in conjunction with the
deposition.

The proposed amendment is intended
to provide parties with an opportunity
to develop arguments and defenses
through deposition discovery, which
may narrow the facts and issues to be
explored during the hearing. Allowing
depositions should facilitate the

717 CFR 201.233.

8 The provision in current Rule 233 that allows
for depositions when a witness is unable to attend
or testify at a hearing has been preserved under the
amended rule as Rule 233(b). Depositions requested
under new Rule 233(b) would not count against the
per-side limit on discovery depositions under new
Rule 233(a).
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development of the case during the
prehearing stage, which may ultimately
result in more focused prehearing
preparations, with issues distilled for
the hearing and post-hearing briefing.

We recognize that additional time
during the prehearing stage of the
proceeding would facilitate the effective
use of depositions for discovery. As a
result, we have proposed amendments
to Rule 360, discussed above, that
provide additional flexibility over
deadlines during the prehearing
discovery period of a proceeding,
permitting the hearing to begin up to
eight months after service of the order
instituting proceedings. We anticipate
that four to eight months would be a
sufficient amount of time for parties to
prepare for the hearing, review
documents, and take up to three
depositions per side in a single-
respondent proceeding, and up to five
depositions per side in a multiple-
respondent proceeding. In selecting this
increased amount of time and number of
depositions permitted, we intend to
provide parties with the potential
benefits of this discovery tool, without
sacrificing the public interest in
resolving administrative proceedings
promptly and efficiently.

We propose additional amendments
to Rule 233 to guide the use of
depositions for discovery purposes. The
amendments would allow the issuance
of subpoenas to order a witness to
attend a deposition noticed by a party
pursuant to Rule 233, and would not
preclude the deposition of a witness if
the witness testified during an
investigation. Notices of depositions
also would be served on each party
pursuant to Rule 150 and would need to
be consistent with the prehearing
conference and the hearing officer’s
scheduling order.

Other proposed amendments to Rule
233 would outline procedures for
deposition practice that are consistent
with the Federal Rules of Civil
Procedure.® For example, the
amendments would be consistent with
federal rules on the location of the
depositions; the method of recording;
the deposition officer’s duties;
examination and cross-examination of
the witness; forms of objections and

9 See generally Federal Rules of Civil Procedure
45(c), 30(b), (d), (e), and (f); but see Federal Rule
of Civil Procedure 30(c) (limiting depositions to
seven hours instead of the six hours proposed in the
amendment to Rule 233). While the Federal Rules
of Civil Procedure are tailored for use in the federal
court system, they represent a well-settled body of
procedural rules familiar to practitioners. We have
borrowed from those rules, but we have also made
changes or declined to follow the Federal Rules of
Civil Procedure where appropriate to tailor those
rules to our own administrative forum.

waiver of objections; motions to
terminate or limit depositions; review of
the transcript or recording by the
witness; certification and delivery of the
deposition; attachment of documents
and tangible things; and copies of the
transcript or recording. We would retain
current Rule 233’s explicit statement
that a witness being deposed may have
counsel during the deposition.

We seek comments about the
proposed structure of the amendments
that provide for depositions, including
the number of depositions allowed in
single-respondent and multiple-
respondent proceedings.

C. Proposed Amendments To Support
Amended Rule 233

We also propose amendments to
Rules 180,10 221,11 232,12 and 234 13 to
support the purpose and intent of the
proposed amendments to Rule 233.
These amendments are based on the
expectation that depositions would play
an increased role in the prehearing stage
of administrative proceedings, and
adjust other rules accordingly.

Rule 180 allows the Commission or a
hearing officer to exclude a person from
a hearing or conference, or summarily
suspend a person from representing
others in a proceeding, if the person
engages in contemptuous conduct
before either the Commission or a
hearing officer. The exclusion or
summary suspension can last for the
duration or any portion of a proceeding,
and the person may seek review of the
exclusion or suspension by filing a
motion to vacate with the Commission.
We propose to amend Rule 180 to allow
the Commission or a hearing officer to
exclude or summarily suspend a person
for any portion of a deposition, as well
as the proceeding, a conference, or a
hearing for contemptuous conduct. The
person would have the same right to
review of the exclusion or suspension
by filing a motion to vacate with the
Commission.

Rule 221 sets forth the purposes of a
prehearing conference and includes a
list of the subjects to be discussed. We
propose amendments to Rule 221 to add
depositions and expert witness
disclosures or reports to the list of
subjects to be discussed at the
prehearing conference. Under the
current rule, the list of subjects for
discussion at the prehearing conference
covers most other significant aspects of
the prehearing period. By adding
depositions and the timing of expert

1017 CFR 201.180.
1117 CFR 201.221.
1217 CFR 201.232.
1317 CFR 201.234.

witness disclosure to that list, the
proposed amendment recognizes the
impact that depositions and other
discovery tools may have on the
development of a schedule that makes
efficient use of time during the
prehearing period and the proceeding
more broadly. It also conforms to the
proposed amendment to Rule 233,
which would require notices of
depositions to be consistent with the
prehearing conference and the hearing
officer’s scheduling order.

Rule 232 sets forth standards for the
issuance of subpoenas and motions to
quash. With the proposed amendments,
Rule 232(a) would make clear that
parties may request the issuance of a
subpoena in connection with a
deposition permitted under Rule 233,
and Rule 233(e) would allow any person
to whom a notice of deposition is
directed to request that the notice of
deposition be quashed. This proposed
amendment is intended to promote
efficiency in the discovery process
because it would allow persons who are
noticed for depositions to move to
quash at the notice stage, rather than
waiting for a party to request the
issuance of a subpoena to order
attendance.

We also propose to amend the
standards governing applications to
quash or modify subpoenas. Rule
232(e)(2) provides that the hearing
officer or the Commission shall quash or
modify a subpoena, or order return
upon specified conditions, if
compliance with the subpoena would be
unreasonable, oppressive or unduly
burdensome. As amended, Rule
232(e)(2) would provide that the hearing
officer or Commission shall quash or
modify a subpoena or notice of
deposition, or order return upon
specified conditions, if compliance with
the subpoena would be unreasonable,
oppressive, unduly burdensome, or
would unduly delay the hearing. This
amendment would require the hearing
officer or Commission to consider the
delaying effect of compliance with a
subpoena or notice of deposition as part
of the motion to quash standard and is
intended to promote the efficient use of
time for discovery during the prehearing
period.

Finally, we propose to amend Rule
232(e) to add a new provision that
specifies an additional standard
governing motions to quash depositions
noticed or subpoenaed pursuant to Rule
233(a), as amended. Under new Rule
232(e)(3), the hearing officer or
Commission would quash or modify a
deposition notice or subpoena filed or
issued under Rule 233(a) unless the
requesting party demonstrates that the



60094

Federal Register/Vol. 80, No. 192/Monday, October 5, 2015/Proposed Rules

deposition notice or subpoena satisfies
the requirements under Rule 233(a).
This is intended to ensure that parties
notice the correct number of depositions
pursuant to Rule 233(a) and follow other
requirements of that rule.

Rule 232(e)(3) also would require the
party requesting the deposition to
demonstrate that the proposed deponent
is a fact witness,# a designated expert
witness under Rule 222(b), or a
document custodian.?® This provision is
intended to foster use of depositions
where appropriate and encourage
meaningful discovery, within the limits
of the number of depositions provided
per side pursuant to Rule 233(a). This
provision should encourage parties to
focus any requested depositions on
those persons who are most likely to
yield relevant information and thereby
make efficient use of time during the
prehearing stage of the proceeding.

Rule 232(f) provides for the payment
of witness fees and mileage. We propose
to add a provision to Rule 232(f) stating
that each party is responsible for paying
any fees and expenses incurred as a
result of deposition or testimony by the
expert witness whom that party has
designated under Rule 222(b).

Rule 234 contains procedures for
taking depositions through the use of
written questions. Under Rule 234, a
party may make a motion to take a
deposition on written questions by
filing the questions with the motion. We
propose to amend the rule to provide
that the moving party may take a
deposition on written questions either
by stipulation of the parties or by filing
a motion demonstrating good cause.
This proposed amendment is intended
to provide a clear standard under which
the hearing officer or Commission
would review such a motion, and is
consistent with standards for other
types of motions articulated under other
Rules of Practice.® The amendment
would replace the standard under the

14 Under proposed Rule 232(e)(3), this type of
proposed deponent must have witnessed or
participated in “any event, transaction, occurrence,
act, or omission that forms the basis for any claim
asserted by the Division, or any defense asserted by
any respondent in the proceeding (this excludes a
proposed deponent whose only knowledge of
relevant facts about claims or defenses of any party
arises from the Division’s investigation or
litigation).”

15 This excludes Division of Enforcement or other
Commission officers or personnel who have
custody of documents or data that was produced
from the Division to the respondent. In that
circumstance, the Division or Commission officers
or personnel were not the original custodian of the
documents.

16 See, e.g., 17 CFR 201.155(b) (good cause
showing to set aside a default); 17 CFR 201.161
(good cause showing for extending or shortening
time limits for filings); 17 CFR 201.201(b) (good
cause showing for severing a proceeding).

current rule, which references current
Rule 233(b)’s limit on depositions to
witnesses unable to appear or testify at
a hearing.

We seek comments about the
proposed amendments to the standards
for motions to quash subpoenas and
notices for depositions, including the
consideration of whether compliance
with the subpoena would unduly delay
the hearing and the requirement that a
proposed deponent must be a fact
witness, expert witness under Rule
222(b), or document custodian.

D. Proposed Amendment to Rule 222

Rule 22217 provides that a party who
intends to call an expert witness shall
submit a variety of information. The
proposed amendment to the rule
provides for two exceptions: (1) Drafts
of any material that is otherwise
required to be submitted in final form;
and (2) communications between a
party’s attorney and the party’s expert
witness who would be required to
submit a report under the rules, except
under limited circumstances.

The proposed amendment also would
require disclosure of a written report for
a witness retained or specially
employed to provide expert testimony
in the case, or an employee of a party
whose duties regularly involve giving
expert testimony. The proposed
amendment would outline the elements
that must be contained in that written
report, including a complete statement
of all opinions the witness will express
and the basis and reasons for them, the
facts or data considered by the witness
in forming them, any exhibits that will
be used to summarize or support them,
and a statement of the compensation to
be paid for the expert’s study and
testimony in the case. These proposed
amendments are consistent with the
requirements for expert witness
disclosures and expert reports in the
Federal Rules of Civil Procedure and we
believe they would promote efficiency
in both prehearing discovery and the
hearing.18 Moreover, the administrative
law judges already have required such
expert reports in proceedings before
them.1?

We propose amendments to current
Rule 222(b)’s requirement that parties
submit a list of other proceedings in

1717 CFR 201.222.

18 See Federal Rule of Civil Procedure 26(b)(4),
(a)(2), respectively.

19 See, e.g., ZPR Investment Management, Inc.,
Admin Proc. Ruling Rel. No. 775 (Aug. 6, 2013),
available at http://www.sec.gov/alj/aljorders/2013/
ap-775.pdf. (general prehearing order stating that
“expert reports should be as specific and detailed
as those presented in federal district court pursuant
to Federal Rule of Civil Procedure 26”).

which their expert witness has given
expert testimony and a list of
publications authored or co-authored by
their expert witness. As amended, Rule
222(b) would limit the list of
proceedings to the previous four years,
and would limit the list of publications
to the previous ten years.

E. Proposed Amendment to Rule 141

Rule 141(a)(2)(iv) 2° specifies the
requirements for serving an order
instituting proceedings on a person in a
foreign country. The proposed
amendment would incorporate
additional methods of service. The
current rule allows for service of an
order instituting proceedings on persons
in foreign countries by any method
specified in the rule, or “by any other
method reasonably calculated to give
notice, provided that the method of
service used is not prohibited by the law
of the foreign country.”

We propose to amend this rule to state
that service reasonably calculated to
give notice includes any method
authorized by the Hague Convention on
the Service Abroad of Judicial and
Extrajudicial Documents; methods
prescribed by the foreign country’s law
for service in that country in an action
in its courts of general jurisdiction; or as
the foreign authority directs in response
to a letter rogatory or letter of request.

In addition, under the proposed rules,
unless prohibited by the foreign
country’s law, service may be made by
delivering a copy of the order instituting
proceedings to the individual
personally, or using any form of mail
that the Secretary or the interested
division addresses and sends to the
individual and that requires a signed
receipt.

The proposed rule would also allow
service by any other means not
prohibited by international agreement,
as the Commission or hearing officer
orders. Like the similar provision in the
Federal Rules of Civil Procedure, this
provision would cover situations where
existing agreements do not apply, or
efforts to serve under such agreements
are or would not be successful.

In addition to providing clarification
that proper service on persons in foreign
countries may be made by any of the
above methods, the amended rule
would provide some certainty regarding
whether service of an order instituting
proceedings has been effected properly
and would allow the Commission to
rely on international agreements in
which foreign countries have agreed to
accept certain forms of service as valid.

2017 CFR 201.141(a)(2)(iv).
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We also propose to amend Rule
141(a)(3), 2t which requires the
Secretary to maintain a record of service
on parties. In instances where a division
of the Commission, rather than the
Secretary, serves an order instituting
proceedings, the Secretary does not
always receive a copy of the service.
The proposed amendment would make
it clear that a division that serves an
order instituting proceedings must file
with the Secretary either an
acknowledgement of service by the
person served or proof of service.

F. Proposed Amendment to Rule 161

Rule 161 22 governs extensions of
time, postponements, and adjournments
requested by parties. Under the current
Rule 161(c)(2), a hearing officer may
stay a proceeding pending the
Commission’s consideration of offers of
settlement under certain limited
circumstances, but that stay does not
affect any of the deadlines in Rule 360.
We propose to amend Rule 161(c)(2) to
allow a stay pending Commission
consideration of settlement offers to also
stay the timelines set forth in Rule
360.23 All the other requirements for
granting a stay that are in the current
rule would remain unchanged. This
proposed amendment recognizes the
important role of settlement in
administrative proceedings.

G. Proposed Amendment to Rule 230

Rule 230(a) 24 requires the Division to
make available to respondents certain
documents obtained by the Division in
connection with an investigation prior
to the institution of proceedings. Rule
230(b) 25 provides a list of documents
that may be withheld from this
production. We propose amending Rule
230(b) to provide that the Division may
redact certain sensitive personal
information from documents that will
be made available to respondents,
unless the information concerns the
person to whom the documents are
being produced. Under the amendment,
the Division would be able to redact an
individual’s social-security number, an
individual’s birth date, the name of an
individual known to be a minor, or a
financial account number, taxpayer-
identification number, credit card or
debit card number, passport number,
driver’s license number, or state-issued
identification number other than the last
four digits of the number. This proposed

2117 CFR 201.141(a)(3).

2217 CFR 201.161.

23'We also propose a conforming amendment to
Rule 360(a)(2)(iii) to include a cross-reference to
amended Rule 161(c)(2).

2417 CFR 201.230(a).

2517 CFR 201.230(b).

amendment is intended to enhance the
protection afforded to sensitive personal
information.

We also propose to amend Rule 230(b)
to clarify that the Division may
withhold or redact documents that
reflect settlement negotiations with
persons or entities who are not
respondents in the proceeding at issue.
This proposed amendment is intended
to preserve the confidentiality of
settlement discussions and safeguard
the privacy of potential respondents
with whom the Division has negotiated
and is consistent with case law that
favors the important public policy
interest in candid settlement
negotiations.26

H. Proposed Clarifying Amendments to
Rules 220, 235, and 320

Rule 22027 sets forth the requirements
for filing answers to allegations in an
order instituting proceedings. Currently,
Rule 220 states that a defense of res
judicata, statute of limitations, or any
other matter constituting an affirmative
defense shall be asserted in the answer.
We propose amendments to Rule 220 to
emphasize that a respondent must
affirmatively state in an answer whether
the respondent is asserting any
avoidance or affirmative defense,
including but not limited to res judicata,
statute of limitations, or reliance. This
proposed amendment would not change
the substantive requirement under the
current rule to include affirmative
defenses in the answer. Instead, it is
intended to clarify that any theories for
avoidance of liability or remedies, even
if not technically considered affirmative
defenses, must be stated in the answer
as well.28 Timely assertion of
affirmative defenses or theories of
avoidance would focus the use of
prehearing discovery, foster early
identification of key issues and, as a
result, make the discovery process more
effective and efficient.

Rule 235 29 provides the standard for
granting a motion to introduce a prior
sworn statement of a witness who is not
a party. Although current Rule 235(a)
states that the standard applies to “a
witness, not a party,”’ we propose

26 See, e.g., Goodyear Tire & Rubber Co. v. Chiles
Power Supply, Inc., 332 F.3d 976, 980-81 (6th Cir.
2003) (“The public policy favoring secret
negotiations, combined with the inherent
questionability of the truthfulness of any statements
made therein, leads us to conclude that a settlement
privilege should exist, and that the district court
did not abuse its discretion in refusing to allow
discovery.”).

2717 CFR 201.220.

28 For example, some might argue that “reliance
on counsel” is not a formal affirmative defense, but
a basis for negating liability.

2917 CFR 201.235.

adding new Rule 235(b) to make clear
that sworn statements or declarations of
a party or agent may be used by an
adverse party for any purpose. Further,
new Rule 235(b) would clarify that
“sworn statements” include a
deposition taken pursuant to Rules 233
or 234 or investigative testimony, and
allows for the use of declarations
pursuant to 28 U.S.C. Section 1746.

Rule 32030 provides the standard for
admissibility of evidence. Under the
current rule, the Commission or hearing
officer may receive relevant evidence
and shall exclude all evidence that is
irrelevant, immaterial, or unduly
repetitious. We propose to amend the
rule to add “unreliable” to the list of
evidence that shall be excluded. This
amended admissibility standard is
consistent with the Administrative
Procedure Act.3® We also propose to add
new Rule 320(b) to clarify that hearsay
may be admitted if it is relevant,
material, and bears satisfactory indicia
of reliability so that its use is fair.
Admitting hearsay evidence if it meets
a threshold showing of relevance,
materiality, and reliability also is
consistent with the Administrative
Procedure Act.32

I. Proposed Amendments to Appellate
Procedure in Rules 410, 411, 420, 440,
and 450

We propose amendments to certain
procedures that govern appeals to the
Commission. Rule 410(b) 33 outlines the
procedure for filing a petition for review
of an initial decision and directs a party

3017 CFR 201.320.

315 U.S.C. 556(c)(3) (allowing hearing officers to
receive relevant evidence); 5 U.S.C. 556(d) (stating
that a sanction may not be imposed or rule or order
issued except on consideration of the whole record
or of those parts thereof cited by a party and
supported by and in accordance with the reliable,
probative, and substantial evidence).

32 See 5 U.S.C. 556(d) (stating that any oral or
documentary evidence may be received, but the
agency as a matter of policy shall provide for the
exclusion of irrelevant, immaterial or unduly
repetitious evidence); see, e.g., ].A.M. Builders, Inc.
v. Herman, 233 F.3d 1350, 1354 (11th Cir. 2000)
(hearsay admissible in administrative proceedings if
“reliable and credible”); Calhoun v. Bailar, 626
F.2d 145, 148 (9th Cir. 1980) (hearsay admissible if
“it bear[s] satisfactory indicia of reliability”” and is
“probative and its use fundamentally fair”). Gourts
also have held that hearsay can constitute
substantial evidence that satisfies the APA
requirement. See, e.g., Echostar Communications
Corp. v. FCC, 292 F.3d 749, 753 (D.C. Cir. 2002)
(hearsay evidence is admissible in administrative
proceedings if it “‘bear[s] satisfactory indicia of
reliability” and “can constitute substantial evidence
if it is reliable and trustworthy”); see generally
Richardson v. Perales, 402 U.S. 389, 407-08 (1971)
(holding that a medical report, though hearsay,
could constitute substantial evidence in social
security disability claim hearing); cf. Federal Rule
of Evidence 403 (stating that relevant, material, and
reliable evidence shall be admitted).

3317 CFR 201.410(b).
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to set forth in the petition the specific
findings and conclusions of the initial
decision as to which exception is taken,
together with supporting reasons for
each exception. Rule 410(b) also states
that an exception may be deemed to
have been waived by the petitioner if
the petitioner does not include the
exception in the petition for review or
a previously filed proposed finding
made pursuant to Rule 340.

We propose to amend Rule 410(b) to
eliminate both the requirement that a
petitioner set forth all the specific
findings and conclusions of the initial
decision to which exception is taken,
and the provision stating that if an
exception is not stated, it may be
deemed to have been waived by the
petitioner. Instead, under amended Rule
410(b), a petitioner would be required to
set forth only a summary statement of
the issues presented for review. We also
propose to add new Rule 410(c) to limit
the length of petitions for review to
three pages. Incorporation of pleadings
or filings by reference would not be
permitted.

This proposed amendment is
intended to address timing issues and
potential inequities in the number of
briefs each party is permitted to submit
to the Commission. The timing issues
arise out of the requirement under Rule
410 that a party must file its petition for
review within 21 days after service of
the initial decision or 21 days from the
date of the hearing officer’s order
resolving a motion to correct manifest
error in an initial decision. This means
that during the three-week period
immediately following the issuance of
the initial decision, a party must decide
whether to file a motion to correct
manifest error and, if not, whether to
appeal. If the party decides to file a
petition to appeal, then the petitioner is
required under the current rule to
quickly determine every exception the
petitioner takes with the findings and
conclusions in the initial decision,
along with supporting reasons.
Requiring the petitioner to submit a
petition that includes all exceptions and
supporting reasons, which may be
deemed waived if not raised in the
petition, encourages petitioners to file
lengthy petitions that provide lists of
exceptions with little refinement of the
arguments or narrowing of issues to
those most significant to the
Commission’s review. As a result,
petitions for review often have exceeded
the length of opening briefs later filed in
support of a petition for review. In
addition, petitions often list exceptions
that are later abandoned or unsupported
in the opening brief.

The proposed amendment would
address these issues by allowing a party
to file a petition for review that provides
only a brief summary of the issues
presented for review under Rule 411(b),
which refers to prejudicial errors,
findings or conclusions of material fact
that are clearly erroneous, conclusions
of law that are erroneous, or exercises of
discretion or decisions of law or policy
that the Commission should review.34
After filing a petition for review that
gives the Commission summary notice
of the issues presented by the case, the
petitioner would then be able to focus
on the brief that develops the reasoned
arguments in support of the petition.
This practice is consistent with the
Commission’s routine grant of appeals,
without allowing parties to file
oppositions to petitions.35 Providing for
a summary petition would also be
consistent with the Federal Rules of
Appellate Procedure, which requires
only notice filing if a petitioner may
appeal as of right.36

Allowing parties to file only a
summary statement of the issues on
appeal also would address potential
briefing inequities in the current rule.
As described above, a petitioner often

34 This is consistent with the Commission’s
current rules governing appeals to the Commission
from determinations by self-regulatory
organizations pursuant to Rule 420. Under Rule
420, an application for review of a determination
of a self-regulatory organization must set forth in
summary form a brief statement of the alleged errors
in the determination and supporting reasons, and
must not exceed two pages. Rule 420 does not
contain a waiver provision.

35 Proposed Amendments to the Rules of Practice
and Related Provisions, Exchange Act Release No.
48832, 68 FR 68185, 68191 (Dec. 5, 2003) (“In the
Commission’s experience, the utility of such
oppositions has been quite limited, given that the
Commission has long had a policy of granting
petitions for review, believing that there is a benefit
to Commission review when a party takes exception
to a decision.”); Adoption of Amendments to the
Rules of Practice and Delegations of Authority of
the Commission, Exchange Act Release No. 49412,
69 FR 13166, 13167 (Mar. 12, 2004) (deleting the
provision for oppositions to petitions for review).
The Commission issues a scheduling order within
approximately three weeks of granting a petition for
review. Pursuant to Rule 450, the scheduling order
generally provides the petitioner with thirty days to
submit a brief in support of the petition of no more
than 14,000 words.

36 Federal Rule of Appellate Procedure 3(c)
(stating that a notice of appeal when there is an
appeal as of right must specify the parties taking
appeal, designate the judgment, order, or part
thereof being appeals, and name the court to which
the appeal is taken); cf. Federal Rule of Appellate
Procedure 5 (stating that a petition for appeal when
an appeal is within the court’s discretion must
include the facts necessary to understand the
question presented, the question itself, the relief
sought, the reasons why the appeal should be
allowed and is authorized by statute or rule, and a
copy of the order, decree, or judgment complained
of and any related opinion or memorandum, and
any order stating the district court’s permission to
appeal or finding that the necessary conditions are
met).

files a lengthy petition for review that is
followed, in the typical case, by an
opening brief limited to 14,000 words.
Essentially, petitioners are afforded two
opportunities under the current rule to
brief the issues in the case, while under
current Rule 450, the opposing party
typically may submit only a brief in
opposition that is limited to 14,000
words. As a practical matter, that brief
in opposition must address not only the
arguments explained in the petitioner’s
opening brief, but also each exception
listed in the petition for review. This
has the potential to place opposing
parties at a disadvantage. The proposed
amendment to Rule 410(b) would
correct this apparent inequity by
requiring a petitioner to make
arguments in its opening brief rather
than in the petition for review. This also
has the benefit of encouraging a
petitioner to narrow the issues and
explain supporting arguments, while
allowing opposing parties to address
only those arguments asserted in the
petitioner’s opening brief.

We propose an amendment to Rule
411(d) 37 to effect the amendments to
Rule 410(b). Rule 411(b) states that
Commission review of an initial
decision is limited to the issues
specified in the petition for review and
any issues specified in the order
scheduling briefs.38 We propose to
amend Rule 411(b) to state that
Commission review of an initial
decision is limited to the issues
specified in an opening brief and that
any exception to an initial decision not
supported in an opening brief may be
deemed to have been waived by the
petitioner.

We propose amendments to Rule
45039 to provide additional support for
a structure in which opening briefs are
the primary vehicles for arguments on
appeal. Rule 450(b) states that reply
briefs are confined to matters in
opposition briefs of other parties. We
propose amendments to Rule 450(b) to
make clear that any argument raised for
the first time in a reply brief shall be
deemed to have been waived by the
petitioner.

We also propose amendments to Rule
450(c) to prohibit parties from
incorporating pleadings or filings by
reference. Under current Rule 450(c),
parties are permitted to incorporate
pleadings or filings by reference,

3717 CFR 201.411(d).

38Rule 411(d) also states that on notice to all
parties, the Commission may, at any time prior to
issuance of its decision, raise and determine any
other matters that it deems material, with
opportunity for oral or written argument thereon by
the parties.

3917 CFR 201.450.
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although the number of words in
documents incorporated by reference
count against Rule 450(c)’s word limit
for briefs. As a practical matter, it is
difficult to enforce a word count that
allows for incorporation by reference,
and the rule has encouraged parties to
rely on pleadings or filings from the
hearing below, which already are in the
record, rather than addressing the
relevant evidence or developing the
arguments central to the appeal before
the Commission. Prohibiting
incorporation by reference is intended
to sharpen the arguments and require
parties to provide specific support for
each assertion, rather than non-specific
support through incorporation of other
briefs or filings.

We propose amendments to Rule
450(d) to conform to the proposed
amendments to Rule 450(c). Rule 450(d)
requires parties to certify compliance
with the length limitations set forth in
Rule 450(c). As amended, Rule 450(d)
would no longer refer to pleadings
incorporated by reference, and would
require parties to certify compliance
with the requirements set forth in Rule
450(c), instead of certifying only
compliance with the length limitations
in Rule 450(c).

Finally, we propose amendments to
Rules 420(c) 40 and 440(b) 41 to make
them consistent with the proposed
amendments to Rules 410(b) and 450(b).
Rule 420 governs appeals of
determinations by self-regulatory
organizations and Rule 440 governs
appeals of determinations by the Public
Company Accounting Oversight Board.
Current Rule 420(c) is similar to
proposed amended Rule 410(b) in that
it limits the length of an application for
review and requires that applicants set
forth in summary form only a brief
statement of alleged errors in the
determination and supporting reasons.
We propose to amend Rule 420(c) to
include a provision stating that any
exception to a determination that is not
supported in an opening brief may be
deemed to have been waived by the
applicant. Likewise, current Rule 440(b)
is similar to proposed amendments to
Rule 410(b) because it requires that an
applicant set forth in summary form
only a brief statement of alleged errors
in the determination and supporting
reasons. We propose to amend Rule
440(b) to include a page limit for the
application (two pages, which is
consistent with current Rule 420(c)) and
a provision stating that any exception to
a determination that is not supported in
an opening brief may be deemed to have

4017 CFR 201.420(c).
4117 CFR 201.440(b).

been waived by the applicant. These
proposed amendments would align
appeals from determinations by the
Public Company Accounting Oversight
Board with appeals from determinations
by self-regulatory organizations and
appeals from initial decisions issued by
hearing officers.

J. Proposed Amendments to Rule 900
Guidelines

We propose amendments to Rule
900,42 which sets forth guidelines for
the timely completion of proceedings,
provides for confidential status reports
to the Commission on pending cases,
and directs the publication of summary
information concerning the pending
case docket. Rule 900(a) states that the
guidelines will be examined
periodically and, if necessary,
readjusted in light of changes in the
pending caseload and the available level
of staff resources. Consistent with that
provision, we propose to amend Rule
900(a) to state that a decision by the
Commission with respect to an appeal
from the initial decision of a hearing
officer, a review of a determination by
a self-regulatory organization or the
Public Company Accounting Oversight
Board, or a remand of a prior
Commission decision by a court of
appeals ordinarily will be issued within
eight months from the completion of
briefing on the petition for review,
application for review, or remand order,
and, if the Commission determines that
the complexity of the issues presented
in an appeal warrant additional time,
the decision of the Commission may be
issued within ten months of the
completion of briefing. We also propose
to amend Rule 900(a) to provide that if
the Commission determines that a
decision by the Commission cannot be
issued within the eight or ten-month
periods, the Commission may extend
that period by orders as it deems
appropriate in its discretion. Finally, we
propose to amend Rule 900(c) to include
additional information in the published
report concerning the pending case
docket. Specifically, we propose to
amend the rule to include, in addition
to what is already included, the median
number of days from the completion of
briefing of an appeal to the time of the
Commission’s decision for the cases
completed in the given time period.

K. Effective Date and Transition

We are proposing that the amended
Rules govern any proceeding
commenced after the effective date of
the amended Rules. We seek comments
about whether the amended Rules

4217 CFR 201.900.

should be applied, in whole or in part,
to proceedings that are pending or have
been docketed before or on the effective
date, and, if so, the standard for
applying any amended Rules to such
pending proceedings.

III. Request for Public Comment

We request and encourage any
interested person to submit comments
regarding: (1) The time periods for each
stage of the proceeding under proposed
amendments to Rule 360, (2) the
structure and number of depositions
provided under proposed amendments
to Rule 233, (3) the standards governing
an application to quash deposition
notices or subpoenas under proposed
amendments to Rule 232, (4) the
standards governing the admission of
evidence, including hearsay, under Rule
320, (5) the assertion of affirmative
defenses under Rule 220, (6) the
effective date and whether and how any
amended rules should apply to
proceedings pending on the effective
date, (7) the other proposed changes that
are the subject of this release, (8)
additional or different changes, or (9)
other matters that may have an effect on
the proposals contained in this release.

IV. Administrative Procedure Act,
Regulatory Flexibility Act, and
Paperwork Reduction Act

The Commission finds, in accordance
with Section 553(b)(3)(A) of the
Administrative Procedure Act,*3 that
these revisions relate solely to agency
organization, procedure, or practice.
They are therefore not subject to the
provisions of the Administrative
Procedure Act requiring notice,
opportunity for public comment, and
publication. The Regulatory Flexibility
Act** therefore does not apply.45
Nonetheless, we have determined that it
would be useful to publish these
proposed rules for notice and comment
before adoption. Because these rules
relate to “‘agency organization,
procedure or practice that does not
substantially affect the rights or
obligations of non-agency parties,” they
are not subject to the Small Business
Regulatory Enforcement Fairness Act.46
To the extent these rules relate to
agency information collections during
the conduct of administrative
proceedings, they are exempt from

435 U.S.C. 553(b)(3)(A).
445 U.S.C. 601-612.

45 See 5 U.S.C. 603.

465 [U.S.C. 804(3)(C).
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review under the Paperwork Reduction
Act.47

V. Economic Analysis

We are mindful of the costs and
benefits of our rules. In proposing these
amendments, we seek to enhance
flexibility in the conduct of
administrative proceedings while
maintaining the facility to efficiently
resolve individual matters.

The current rules governing
administrative proceedings serve as the
baseline against which we assess the
economic impacts of these proposed
amendments. At present, Commission
rules set the prehearing period of a
proceeding at approximately four
months for a 300-day proceeding and do
not permit parties to take depositions
solely for the purpose of discovery.
Rules governing the testimony of expert
witnesses have not been formalized, but
the administrative law judges already
have required expert reports in
proceedings before them.

The scope of the benefits and costs of
the proposed rules depends on the
expected volume of administrative
proceedings. In fiscal year 2014, 230
new administrative proceedings were
initiated and not settled immediately.
New proceedings initiated and not
immediately settled in fiscal years 2013
and 2012 totaled 202 and 207
respectively.48

The amendments to Rule 233 and
Rule 360, as well as the supporting
amendments, may benefit respondents
and the Division of Enforcement by
providing them with additional time
and tools to discover relevant facts and
information. The proposed amendment
to Rule 233 and supporting amendments
would permit respondents and the
Division of Enforcement to take
depositions by oral examination,
permitting a more efficient discovery
period. We preliminarily believe that
the proposed amendments regarding
depositions will provide parties with an
opportunity to further develop
arguments and defenses, which may
narrow the facts and issues to be
explored during the hearing. The

47 See 44 U.S.C. 3518(c)(1)(B)(ii); 5 CFR 1320.4
(exempting collections during the conduct of
administrative proceedings or investigations).

48 The total number of administrative proceedings
initiated and not immediately settled each fiscal
year encompasses a variety of types of proceedings,
including proceedings instituted pursuant to
Section 12(j) of the Securities Exchange Act of 1934
seeking to determine whether it is necessary and
appropriate for the protection of investors to
suspend or revoke the registration of an issuer’s
securities and proceedings instituted under Section
15(b) of the Exchange Act or Section 203(f) of the
Investment Advisers Act of 1940 seeking to
determine what, if any, remedial action is
appropriate in the public interest.

proposed amendments to Rule 360
would alter the timeline to allow for
expanded discovery. We anticipate that
the potential for a longer discovery
period would allow respondents
additional time to review investigative
records and to load and then review
electronic productions. Together,
allowing depositions and providing
time for additional discovery should
facilitate the information acquisition
during the prehearing stage, and may
ultimately result in more focused
hearings. Furthermore, we preliminarily
believe that more information
acquisition at the prehearing stage may
lead to cost savings to respondents and
the Division of Enforcement stemming
from the earlier resolution of cases
through settlement or shorter, more
focused, hearings. We are unable to
quantify these benefits, however, as the
potential savings would depend on
multiple factors, including the
complexity of actions brought to
administrative proceedings and the
impact that the change to discovery may
have on settlement terms, which are
unknown.

We preliminarily believe that the
costs of the proposed amendments will
be borne by the Commission as well as
respondents in administrative
proceedings and witnesses who provide
deposition testimony. These costs will
primarily stem from the cost of
depositions and the additional length of
administrative proceedings.

Costs stemming from depositions
depend on whether respondents and the
Division of Enforcement take
depositions for the purpose of discovery
and how they choose to participate in
these depositions. Costs of depositions
include the expenses of travel,
attorney’s fees, and reporter and
transcription expenses. Based on staff
experience, we preliminarily estimate
the cost to a respondent of conducting
one deposition could be approximately
$36,840.4° However, we recognize that

49 This estimate is comprised of the following
expenses: (i) travel expenses: $4,000; (ii) reporter/
videographer: $7,000; and (iii) professional costs for
two attorneys (including reasonable preparation for
the deposition): 34 hours x $460/hr and 34 hours
x $300/hr = $25,840. The hourly rates for the
attorneys are based on the 2014-2015 Laffey Matrix.
The Laffey Matrix is a matrix of hourly rates for
attorneys of varying experience levels that is
prepared annually by the Civil Division of the
United States Attorney’s Office for the District of
Columbia. See Laffey Matrix—2014-2015, available
at http://www.justice.gov/sites/default/files/usao-
dc/legacy/2014/07/14/Laffey % 20Matrix_2014-
2015.pdf (last visited Sept. 10, 2015) (the “Laffey
Matrix”); see Save Our Cumberland Mountains v.
Hodel, 857 F.2d 1516, 1525 (D.C. Cir. 1988) (en
banc); Covington v. District of Columbia, 57 F.3d
1101, 1105 & n.14, 1109 (D.C. Cir. 1995). We have
applied different estimates of the outside legal costs
in connection with public company reporting, but

respondents and the Division of
Enforcement play a large role in
managing their own costs by
determining whether to take or attend
depositions, managing attorney costs,
including the number of attorneys
attending each deposition, contracting
with a competitively-priced reporter,
arranging for less expensive travel, and
choosing the location of depositions. We
note that determinations regarding the
approach to depositions will likely
reflect parties’ beliefs regarding the
potential benefits they expect to realize
from participation in depositions.
However we recognize that although
respondents and the Division of
Enforcement can choose the extent and
manner in which they request
depositions, the costs of depositions are
borne not only by the party choosing to
conduct a deposition, but also by other
parties who choose to attend the
deposition, the witness, and other
entities in time, travel, preparation, and
attorney costs.50°

The longer potential discovery period
permitted by the proposed amendment
to Rule 360, while intended to provide
sufficient time for parties to engage in
discovery, may impose costs on
respondents and the Commission. We
preliminarily estimate that potentially
lengthening the overall administrative
proceedings timeline by up to four
months to allow more time for discovery
may result in additional costs to
respondents in a single matter of up to
$462,400.51 Again, however, we
recognize that while parties are likely to
incur these costs only to the extent that
they expect to receive benefits from
engaging in depositions and additional

believe that the Laffey Matrix is an appropriate
measure for calculating reasonable attorneys fees in
litigation. Compare Pay Ratio Disclosure, Exchange
Act Release No. 75610, 80 FR 50103 (Aug. 5, 2015)
(applying a $400 per hour estimate of professional
costs for Paperwork Reduction Act calculations).

50 Some witnesses who are deposed might bear
little if any out-of-pocket cost if, for example, the
deposition is conducted in the city in which they
live or work, and they choose not be represented
by counsel at the deposition. Moreover, the party
seeking the deposition might under the rules
reimburse the witness for mileage or other travel
costs. On the other hand, if the witness is required
to pay for his or own travel to the deposition, and
chooses to retain counsel to represent him or her
at the deposition, we preliminary estimate that the
deposition cost to the witness could be
approximately $19,640 ($4000 in travel expenses
for the witness and an attorney, and attorney time
of 34 hours (preparation and attendance at the
deposition) x $460 per hour). The hourly rate for
the attorney is based on the Laffey Matrix.

51 This estimate is comprised of the following
expenses: (i) 1 senior attorney x 40 hours per week
X 16 weeks x $460/hr = $294,400; (ii) 1 mid-level
attorney x 20 hours per week x 16 weeks x $300/
hr = $96,000; (iii) 1 paralegal x 30 hours per week
% 16 weeks x $150/hr = $72,000. The hourly rates
for the attorneys and paralegal are based on the
Laffey Matrix.


http://www.justice.gov/sites/default/files/usao-dc/legacy/2014/07/14/Laffey%20Matrix_2014-2015.pdf
http://www.justice.gov/sites/default/files/usao-dc/legacy/2014/07/14/Laffey%20Matrix_2014-2015.pdf
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discovery, the costs imposed by the
additional time for discovery may be
incurred by all parties, not just the party
advocating for additional time for
discovery. Further, to the extent that the
proposed rules may result in the earlier
resolution of cases through settlement or
shorter, more focused, hearings, some of
these costs may potentially be offset.
The proposed amendments related to
discovery may also affect efficiency in
certain cases. To the extent that the
proposed amendments facilitate the
discovery of relevant facts and
information through depositions and
extending the time for discovery, they
may lead to more expeditious resolution
of administrative proceedings, which
could enhance the overall efficiency of
the Commission’s processes. For
example, for complex cases that may
benefit significantly from the additional
information there could be efficiency
gains from the proposed rules if the
costs associated with the use of
depositions are smaller than the value of
the information gained from
depositions. However, we note that
because parties may not take into
account the costs that depositions may
impose on other entities, a potential
consequence of the proposed
amendments to Rule 233 and Rule 360
is that parties may engage in more
discovery than is efficient. For example,
for simple cases which may not benefit
significantly from the additional
information gained from a deposition,
requesting depositions may result in
inefficiency by imposing costs on all
parties and witnesses involved without
any significant informational benefit.
However, we preliminarily believe that
the supporting proposed amendments to
Rule 232 and 233 may mitigate the risk
of this efficiency loss by setting forth
standards for the issuance of subpoenas
and motions to quash depositions and
setting a limit on the maximum number
of depositions each side may request.
As an alternative to the proposed
rules, we could continue to permit
depositions only when a witness is
unable to testify at a hearing, or propose
other limited discovery tools, such as
the use of interrogatories or requests for
admissions in lieu of depositions.
Although alternatives such as
interrogatories or admissions may
reduce some of the costs of the
discovery process (i.e., the cost of
depositions), they might increase other
costs (resulting from the time attorneys
and parties need to prepare responses)
and also may yield less useful
information for the administrative
proceeding given the limited nature of
questioning these forms permit. Relative
to these alternatives, we believe that the

proposed amendments would achieve
the benefits of discovery in a cost-
efficient manner.

The proposed amendments to Rule
222 specify the requirements for parties
requesting to call expert witnesses. To
the extent that the requirements
specified in Rule 222 are identical to the
current practices of administrative law
judges, we do not anticipate any
significant economic effects. However,
the proposed amendments to Rule 222
may impose costs on parties involved in
proceedings before administrative law
judges whose current practices differ in
any way from the requirements
specified in Rule 222.

We preliminarily do not expect any
significant economic consequences to
stem from proposed amendments to
Rules 141, 161, 220, 230, 235, 320, 410,
411, 420, 440, 450, and 900. For Rule
233 and its supporting amendments and
Rule 360, we expect that these proposed
amendments will have an impact on the
efficiency of administrative proceedings
but do not expect them to significantly
affect the efficiency, competition, or
capital formation of securities markets.
We also do not expect the proposed
amendments to impose a significant
burden on competition.52

We request comment on all aspects of
the economic effects of the proposal,
including any anticipated impacts that
are not mentioned here. We are
particularly interested in comments
regarding the expected benefits and
costs of the proposed rules, including
the specific benefits and costs parties
expect to result from the proposed
amendments. We are also interested in
comments regarding how the
amendments may affect the overall
length and outcomes of administrative
proceedings, and how parties approach
administrative proceedings.
Additionally, we request quantitative
estimates of the benefits and costs on
respondents in administrative
proceedings and witnesses who provide
deposition testimony, in general or for
particular types of proceedings. We also
request comment on reasonable
alternatives to the proposed rules and
on any effect the proposed rules may
have on efficiency, competition, and
capital formation.

VI. Statutory Basis and Text of
Proposed Amendments

These amendments to the Rules of
Practice are being proposed pursuant to
statutory authority granted to the
Commission, including section 3 of the
Sarbanes-Oxley Act of 2002, 15 U.S.C.
7202; section 19 of the Securities Act,

52 See 15 U.S.C. 78w(a)(2).

15 U.S.C. 77s; sections 4A, 19, and 23

of the Exchange Act, 15 U.S.C. 78d-1,
78s, and 78w; section 319 of the Trust
Indenture Act of 1939, 15 U.S.C. 77sss;
sections 38 and 40 of the Investment
Company Act, 15 U.S.C. 80a—37 and
80a—39; and section 211 of the
Investment Advisers Act, 15 U.S.C. 80b—
11.

List of Subjects in 17 CFR Part 201

Administrative practice and
procedure.

Text of the Amendments

For the reasons set out in the
preamble, 17 CFR part 201 is proposed
to be amended as follows:

PART 201—RULES OF PRACTICE

m 1. The authority citation for part 201,
subpart D, continues to read as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77h-1,
77j, 77s, 77u, 77sss, 77ttt, 78c(b), 78d-1,
78d-2, 781, 78m, 78n, 780(d), 780-3, 78s,
78u-2, 78u-3, 78v, 78w, 80a—8, 80a—9, 80a—
37, 80a—38, 80a—39, 80a—40, 80a—41, 80a—44,
80b-3, 80b—9, 80b—11, 80b-12, 7202, 7215,
and 7217.

m 2. Section 201.141 is amended by
revising paragraphs (a)(2)(iv) and (v)
and (a)(3) to read as follows:

§201.141 Orders and decisions: Service of
orders instituting proceedings and other
orders and decisions.

(a) * x %

(2) * *x %

(iv) Upon persons in a foreign
country. Notice of a proceeding to a
person in a foreign country may be
made by any of the following methods:

(A) Any method specified in
paragraph (a)(2) of this section that is
not prohibited by the law of the foreign
country; or

(B) By any internationally agreed
means of service that is reasonably
calculated to give notice, such as those
authorized by the Hague Convention on
the Service Abroad of Judicial and
Extrajudicial Documents; or

(C) Any method that is reasonably
calculated to give notice

(1) As prescribed by the foreign
country’s law for service in that country
in an action in its courts of general
jurisdiction; or

(2) As the foreign authority directs in
response to a letter rogatory or letter of
request; or

(3) Unless prohibited by the foreign
country’s law, by delivering a copy of
the order instituting proceedings to the
individual personally, or using any form
of mail that the Secretary or the
interested division addresses and sends
to the individual and that requires a
signed receipt; or
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(D) By any other means not prohibited
by international agreement, as the
Commission or hearing officer orders.

(v) In stop order proceedings.
Notwithstanding any other provision of
paragraph (a)(2) of this section, in
proceedings pursuant to Sections 8 or
10 of the Securities Act of 1933, 15
U.S.C. 77h or 77j, or Sections 305 or 307
of the Trust Indenture Act of 1939, 15
U.S.C. 77eee or 77ggg, notice of the
institution of proceedings shall be made
by personal service or confirmed
telegraphic notice, or a waiver obtained
pursuant to paragraph (a)(4) of this
section.

* * * * *

(3) Record of service. The Secretary
shall maintain a record of service on
parties (in hard copy or computerized
format), identifying the party given
notice, the method of service, the date
of service, the address to which service
was made, and the person who made
service. If a division serves a copy of an
order instituting proceedings, the
division shall file with the Secretary
either an acknowledgement of service
by the person served or proof of service
consisting of a statement by the person
who made service certifying the date
and manner of service; the names of the
persons served; and their mail or
electronic addresses, facsimile numbers,
or the addresses of the places of
delivery, as appropriate for the manner
of service. If service is made in person,
the certificate of service shall state, if
available, the name of the individual to
whom the order was given. If service is
made by U.S. Postal Service certified or
Express Mail, the Secretary shall
maintain the confirmation of receipt or
of attempted delivery, and tracking
number. If service is made to an agent
authorized by appointment to receive
service, the certificate of service shall be
accompanied by evidence of the
appointment.

* * * * *

m 3. Section 201.161 is amended by
revising paragraph (c)(2)(iii) to read as
follows:

§201.161 Extensions of time,
postponements and adjournments.
* * * * *

* *x %

Eg)) * *x %

(iii) The granting of any stay pursuant
to this paragraph (c) shall stay the
timeline pursuant to § 201.360(a).

m 4. Section 210.180 is amended by
revising paragraphs (a)(1) introductory
text, (a)(1)(i), and (a)(2) to read as
follows:

§201.180 Sanctions.
(a) * *x %

(1) Subject to exclusion or suspension.
Contemptuous conduct by any person
before the Commission or a hearing
officer during any proceeding, including
at or in connection with any conference,
deposition or hearing, shall be grounds
for the Commission or the hearing
officer to:

(i) Exclude that person from such
deposition, hearing or conference, or

any portion thereof; and/or
* * * * *

(2) Review procedure. A person
excluded from a deposition, hearing or
conference, or a counsel summarily
suspended from practice for the
duration or any portion of a proceeding,
may seek review of the exclusion or
suspension by filing with the
Commission, within three days of the
exclusion or suspension order, a motion
to vacate the order. The Commission
shall consider such motion on an
expedited basis as provided in
§201.500.

* * * * *

m 5. Revise § 201.220 to read as follows:

§201.220 Answer to allegations.

(a) When required. In its order
instituting proceedings, the Commission
may require any respondent to file an
answer to each of the allegations
contained therein. Even if not so
ordered, any respondent in any
proceeding may elect to file an answer.
Any other person granted leave by the
Commission or the hearing officer to
participate on a limited basis in such
proceedings pursuant to § 201.210(c)
may be required to file an answer.

(b) When to file. Except where a
different period is provided by rule or
by order, a respondent shall do so
within 20 days after service upon the
respondent of the order instituting
proceedings. Persons granted leave to
participate on a limited basis in the
proceeding pursuant to § 201.210(c) may
file an answer within a reasonable time,
as determined by the Commission or the
hearing officer. If the order instituting
proceedings is amended, the
Commission or the hearing officer may
require that an amended answer be filed
and, if such an answer is required, shall
specify a date for the filing thereof.

(c) Contents; effect of failure to deny.
Unless otherwise directed by the
hearing officer or the Commission, an
answer shall specifically admit, deny, or
state that the party does not have, and
is unable to obtain, sufficient
information to admit or deny each
allegation in the order instituting
proceedings. When a party intends in
good faith to deny only a part of an
allegation, the party shall specify so

much of it as is true and shall deny only
the remainder. A statement of a lack of
information shall have the effect of a
denial. A respondent must affirmatively
state in the answer any avoidance or
affirmative defense, including but not
limited to res judicata, statute of
limitations or reliance. Any allegation
not denied shall be deemed admitted.

(d) Motion for more definite
statement. A respondent may file with
an answer a motion for a more definite
statement of specified matters of fact or
law to be considered or determined.
Such motion shall state the respects in
which, and the reasons why, each such
matter of fact or law should be required
to be made more definite. If the motion
is granted, the order granting such
motion shall set the periods for filing
such a statement and any answer
thereto.

(e) Amendments. A respondent may
amend its answer at any time by written
consent of each adverse party or with
leave of the Commission or the hearing
officer. Leave shall be freely granted
when justice so requires.

(f) Failure to file answer: default. If a
respondent fails to file an answer
required by this section within the time
provided, such respondent may be
deemed in default pursuant to
§201.155(a). A party may make a
motion to set aside a default pursuant to
§201.155(h).

m 6. Section 201.221 is amended by
revising paragraph (c) to read as follows.

§201.221 Prehearing conference.
* * * * *

(c) Subjects to be discussed. At a
prehearing conference consideration
may be given and action taken with
respect to any and all of the following:

(1) Simplification and clarification of
the issues;

(2) Exchange of witness and exhibit
lists and copies of exhibits;

(3) Timing of disclosure of expert
witness disclosures and reports, if any;
(4) Stipulations, admissions of fact,

and stipulations concerning the
contents, authenticity, or admissibility
into evidence of documents;

(5) Matters of which official notice
may be taken;

(6) The schedule for exchanging
prehearing motions or briefs, if any;

(7) The method of service for papers
other than Commission orders;

(8) Summary disposition of any or all
issues;

(9) Settlement of any or all issues;

(10) Determination of hearing dates;

(11) Amendments to the order
instituting proceedings or answers
thereto;

(12) Production of documents as set
forth in § 201.230, and prehearing
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production of documents in response to
subpoenas duces tecum as set forth in
§201.232;

(13) Specification of procedures as set
forth in §201.202;

(14) Depositions to be conducted, if
any, and date by which depositions
shall be completed; and

(15) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding.

* * * * *

m 7. Section 201.222 is amended by
revising the section heading and
paragraph (b) to read as follows:

§201.222 Prehearing submissions and
disclosures.
* * * * *

(b) Expert witnesses—(1) Information
to be supplied; reports. Each party who
intends to call an expert witness shall
submit, in addition to the information
required by paragraph (a)(4) of this
section, a statement of the expert’s
qualifications, a listing of other
proceedings in which the expert has
given expert testimony during the
previous 4 years, and a list of
publications authored or co-authored by
the expert in the previous 10 years.
Additionally, if the witness is one
retained or specially employed to
provide expert testimony in the case or
one whose duties as the party’s
employee regularly involve giving
expert testimony, then the party must
include in the disclosure a written
report—prepared and signed by the
witness. The report must contain:

(i) A complete statement of all
opinions the witness will express and
the basis and reasons for them;

(ii) The facts or data considered by the
witness in forming them;

(iii) Any exhibits that will be used to
summarize or support them; and

(iv) A statement of the compensation
to be paid for the study and testimony
in the case.

(2) Drafts and communications
protected. (i) Drafts of any report or
other disclosure required under this
section need not be furnished regardless
of the form in which the draft is
recorded.

(ii) Communications between a
party’s attorney and the party’s expert
witness who is identified under this
section need not be furnished regardless
of the form of the communications,
except if the communications relate to
compensation for the expert’s study or
testimony, identify facts or data that the
party’s attorney provided and that the
expert considered in forming the
opinions to be expressed, or identify
assumptions that the party’s attorney

provided and that the expert relied on
in forming the opinions to be expressed.
m 8. Section 201.230 is amended by:
m a. Revising the paragraph (b) subject
heading;
m b. Redesignating paragraph (b)(1)(iv)
as paragraph (b)(1)(v) and adding new
paragraph (b)(1)(iv);
m c. Redesignating paragraph (b)(2) as
paragraph (b)(3) and adding new
paragraph (b)(2); and
m d. In paragraph (c), removing the term
“(b)(1)(iv)” and adding in its place
“(b)(1)(v)”” wherever it occurs.

The revision and additions read as
follows:

§201.230 Enforcement and disciplinary
proceedings: Availability of documents for
inspection and copying.

* * * * *

(b) Documents that may be withheld
or redacted.

(1) * Kk %

(iv) The document reflects only
settlement negotiations between the
Division of Enforcement and a person or
entity who is not a respondent in the
proceeding; or
* * * * *

(2) Unless the hearing officer orders
otherwise upon motion, the Division of
Enforcement may redact information
from a document if:

(i) The information is among the
categories set forth in paragraphs
(b)(1)(i) through (v) of this section; or

(ii) The information consists of the
following with regard to a person other
than the respondent to whom the
information is being produced:

(A) An individual’s social-security
number;

(B) An individual’s birth date;

(C) The name of an individual known
to be a minor; or

(D) A financial account number,
taxpayer-identification number, credit
card or debit card number, passport
number, driver’s license number, or
state-issued identification number other
than the last four digits of the number.

* * * * *

m 9. Section 201.232 is amended by
revising paragraphs (a), (c), (d), (e), and
(f) to read as follows:

§201.232 Subpoenas.

(a) Availability; procedure. In
connection with any hearing ordered by
the Commission or any deposition
permitted under § 201.233, a party may
request the issuance of subpoenas
requiring the attendance and testimony
of witnesses at such depositions or at
the designated time and place of
hearing, and subpoenas requiring the
production of documentary or other
tangible evidence returnable at any

designated time or place. Unless made
on the record at a hearing, requests for
issuance of a subpoena shall be made in
writing and served on each party
pursuant to § 201.150. A person whose
request for a subpoena has been denied
or modified may not request that any

other person issue the subpoena.
* * * * *

(c) Service. Service shall be made
pursuant to the provisions of § 201.150
(b) through (d). The provisions of this
paragraph (c) shall apply to the issuance
of subpoenas for purposes of
investigations, as required by 17 CFR
203.8, as well as depositions and
hearings.

(d) Tender of fees required. When a
subpoena ordering the attendance of a
person at a hearing or deposition is
issued at the instance of anyone other
than an officer or agency of the United
States, service is valid only if the
subpoena is accompanied by a tender to
the subpoenaed person of the fees for
one day’s attendance and mileage
specified by paragraph (f) of this
section.

(e) Application to quash or modify—
(1) Procedure. Any person to whom a
subpoena or notice of deposition is
directed, or who is an owner, creator or
the subject of the documents that are to
be produced pursuant to a subpoena, or
any party may, prior to the time
specified therein for compliance, but in
no event more than 15 days after the
date of service of such subpoena or
notice, request that the subpoena or
notice be quashed or modified. Such
request shall be made by application
filed with the Secretary and served on
all parties pursuant to § 201.150. The
party on whose behalf the subpoena or
notice was issued may, within five days
of service of the application, file an
opposition to the application. If a
hearing officer has been assigned to the
proceeding, the application to quash
shall be directed to that hearing officer
for consideration, even if the subpoena
or notice was issued by another person.

(2) Standards governing application
to quash or modify. If compliance with
the subpoena or notice of deposition
would be unreasonable, oppressive,
unduly burdensome or would unduly
delay the hearing, the hearing officer or
the Commission shall quash or modify
the subpoena or notice, or may order a
response to the subpoena, or appearance
at a deposition, only upon specified
conditions. These conditions may
include but are not limited to a
requirement that the party on whose
behalf the subpoena was issued shall
make reasonable compensation to the
person to whom the subpoena was
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addressed for the cost of copying or
transporting evidence to the place for
return of the subpoena.

(3) Additional standards governing
application to quash deposition notices
or subpoenas filed pursuant to
§201.233(a). The hearing officer or the
Commission shall quash or modify a
deposition notice or subpoena filed or
issued pursuant to § 201.233(a) unless
the requesting party demonstrates that
the deposition notice or subpoena
satisfies the requirements of
§201.233(a), and:

(i) The proposed deponent was a
witness of or participant in any event,
transaction, occurrence, act, or omission
that forms the basis for any claim
asserted by the Division of Enforcement,
or any defense asserted by any
respondent in the proceeding (this
excludes a proposed deponent whose
only knowledge of relevant facts about
claims or defenses of any party arises
from the Division of Enforcement’s
investigation or the proceeding);

(ii) The proposed deponent is a
designated as an “‘expert witness” under
§201.222(b); provided, however, that
the deposition of an expert who is
required to submit a written report
under § 201.222(b) may only occur after
such report is served; or

(iii) The proposed deponent has
custody of documents or electronic data
relevant to the claims or defenses of any
party (this excludes Division of
Enforcement or other Commission
officers or personnel who have custody
of documents or data that was produced
by the Division to the respondent).

(f) Witness fees and mileage.
Witnesses summoned before the
Commission shall be paid the same fees
and mileage that are paid to witnesses
in the courts of the United States, and
witnesses whose depositions are taken
and the persons taking the same shall
severally be entitled to the same fees as
are paid for like services in the courts
of the United States. Witness fees and
mileage shall be paid by the party at
whose instance the witnesses appear.
Except for such witness fees and
mileage, each party is responsible for
paying any fees and expenses of the
expert witnesses whom that party
designates under § 201.222(b), for
appearance at any deposition or hearing.
m 10. Section 201.233 is revised to read
as follows:

§201.233 Depositions upon oral
examination.

(a) Depositions upon written notice. In
any proceeding under the 120-day
timeframe under § 201.360(a)(2), except
as otherwise set forth in these rules, and
consistent with the prehearing

conference and hearing officer’s
scheduling order:

(1) If the proceeding involves a single
respondent, the respondent may file
written notices to depose no more than
three persons, and the Division of
Enforcement may file written notices to
depose no more than three persons. No
other depositions shall be permitted,
except as provided in paragraph (b) of
this section;

(2) If the proceeding involves multiple
respondents, the respondents
collectively may file joint written
notices to depose no more than five
persons, and the Division of
Enforcement may file written notices to
depose no more than five persons. The
depositions taken under this paragraph
(a)(2) shall not exceed a total of five
depositions for the Division of
Enforcement, and five depositions for
all respondents collectively. No other
depositions shall be permitted except as
provided in paragraph (b) of this
section;

(3) A deponent’s attendance may be
ordered by subpoena issued pursuant to
the procedures in § 201.232; and

(4) The Commission or hearing officer
may rule on a motion by a party that a
deposition shall not be taken upon a
determination under § 201.232(e). The
fact that a witness testified during an
investigation does not preclude the
deposition of that witness.

(b) Depositions when witness is
unavailable. In addition to depositions
permitted under paragraph (a) of this
section, the Commission or the hearing
officer may grant a party’s request to file
a written notice of deposition if the
requesting party shows that the
prospective witness will likely give
testimony material to the proceeding;
that it is likely the prospective witness,
who is then within the United States,
will be unable to attend or testify at the
hearing because of age, sickness,
infirmity, imprisonment, other
disability, or absence from the United
States, unless it appears that the absence
of the witness was procured by the party
requesting the deposition; and that the
taking of a deposition will serve the
interests of justice.

(c) Service and contents of notice.
Notice of any deposition pursuant to
this section shall be made in writing
and served on each party pursuant to
§201.150, and shall be consistent with
the prehearing conference and hearing
officer’s scheduling order. A notice of
deposition shall designate by name a
deposition officer. The deposition
officer may be any person authorized to
administer oaths by the laws of the
United States or of the place where the

deposition is to be held. A notice of
deposition also shall state:

(1) The name and address of the
witness whose deposition is to be taken;
(2) The scope of the testimony to be

taken;

(3) The time and place of the
deposition; provided that a subpoena for
a deposition may command a person to
attend a deposition only as follows:

(A) Within 100 miles of where the
person resides, is employed, or regularly
transacts business in person;

(B) Within the state where the person
resides, is employed, or regularly
transacts business in person, if the
person is a party or a party’s officer;

(C) At such other location that the
parties and proposed deponent
stipulate; or

(D) At such other location that the
hearing officer or the Commission
determines is appropriate; and

(4) The manner of recording and
preserving the deposition.

(d) Producing documents. In
connection with any deposition
pursuant to § 201.233(a), a party may
request the issuance of a subpoena
duces tecum under § 201.232. The party
conducting the deposition shall serve
upon the deponent any subpoena duces
tecum so issued. The materials
designated for production, as set out in
the subpoena, must be listed in the
notice of deposition or in an attachment.

(e) Method of recording—(1) Method
stated in the notice. The party who
notices the deposition must state in the
notice the method for recording the
testimony. Unless the hearing officer or
Commission orders otherwise,
testimony may be recorded by audio,
audiovisual, or stenographic means. The
noticing party bears the recording costs.
Any party may arrange to transcribe a
deposition.

(2) Additional method. With prior
notice to the deponent and other parties,
any party may designate another
method for recording the testimony in
addition to that specified in the original
notice. That party bears the expense of
the additional record or transcript
unless the hearing officer or the
Commission orders otherwise.

(f) By remote means. The parties may
stipulate—or the hearing officer or
Commission may on motion order—that
a deposition be taken by telephone or
other remote means. For the purpose of
this section, the deposition takes place
where the deponent answers the
questions.

(g) Deposition officer’s duties—(1)
Before the deposition. The deposition
officer designated pursuant to paragraph
(c) of this section must begin the
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deposition with an on-the-record
statement that includes:

(i) The deposition officer’s name and
business address;

(ii) The date, time, and place of the
deposition;

(iii) The deponent’s name;

(iv) The deposition officer’s
administration of the oath or affirmation
to the deponent; and

(v) The identity of all persons present.

(2) Conducting the deposition;
Avoiding distortion. If the deposition is
recorded non-stenographically, the
deposition officer must repeat the items
in paragraphs (g)(1)(i) through (iii) of
this section at the beginning of each unit
of the recording medium. The
deponent’s and attorneys’ appearance or
demeanor must not be distorted through
recording techniques.

(3) After the deposition. At the end of
a deposition, the deposition officer must
state on the record that the deposition
is complete and must set out any
stipulations made by the attorneys about
custody of the transcript or recording
and of the exhibits, or about any other
pertinent matters.

(h) Order and record of the
examination—(1) Order of examination.
The examination and cross-examination
of a deponent proceed as they would at
the hearing. After putting the deponent
under oath or affirmation, the
deposition officer must record the
testimony by the method designated
under paragraph (e) of this section. The
testimony must be recorded by the
deposition officer personally or by a
person acting in the presence and under
the direction of the deposition officer.
The witness being deposed may have
counsel present during the deposition.

(2) Form of objections stated during
the deposition. An objection at the time
of the examination—whether to
evidence, to a party’s conduct, to the
deposition officer’s qualifications, to the
manner of taking the deposition, or to
any other aspect of the deposition—
must be noted on the record, but the
examination still proceeds and the
testimony is taken subject to any
objection. An objection must be stated
concisely in a nonargumentative and
nonsuggestive manner. A person may
instruct a deponent not to answer only
when necessary to preserve a privilege,
to enforce a limitation ordered by the
hearing officer or the Commission, or to
present a motion to the hearing officer
or the Commission for a limitation on
the questioning in the deposition.

(i) Waiver of objections—(1) To the
notice. An objection to an error or
irregularity in a deposition notice is
waived unless promptly served in
writing on the party giving the notice.

(2) To the deposition officer’s
qualification. An objection based on
disqualification of the deposition officer
before whom a deposition is to be taken
is waived if not made:

(i) Before the deposition begins; or

(ii) Promptly after the basis for
disqualification becomes known or,
with reasonable diligence, could have
been known.

(3) To the taking of the deposition—
(i) Objection to competence, relevance,
or materiality. An objection to a
deponent’s competence—or to the
competence, relevance, or materiality of
testimony—is not waived by a failure to
make the objection before or during the
deposition, unless the ground for it
might have been corrected at that time.

(ii) Objection to an error or
irregularity. An objection to an error or
irregularity at an oral examination is
waived if:

(A) It relates to the manner of taking
the deposition, the form of a question or
answer, the oath or affirmation, a party’s
conduct, or other matters that might
have been corrected at that time; and

(B) It is not timely made during the
deposition.

(4) To completing and returning the
deposition. An objection to how the
deposition officer transcribed the
testimony—or prepared, signed,
certified, sealed, endorsed, sent, or
otherwise dealt with the deposition—is
waived unless a motion to suppress is
made promptly after the error or
irregularity becomes known or, with
reasonable diligence, could have been
known.

(j) Duration; cross-examination;
motion to terminate or limit—(1)
Duration. Unless otherwise stipulated or
ordered by the hearing officer or the
Commission, a deposition is limited to
one day of 6 hours, including cross-
examination as provided in this
subsection. In a deposition conducted
by or for a respondent, the Division of
Enforcement shall be allowed a
reasonable amount of time for cross-
examination of the deponent. In a
deposition conducted by the Division,
the respondents collectively shall be
allowed a reasonable amount of time for
cross-examination of the deponent. The
hearing officer or the Commission may
allow additional time if needed to fairly
examine the deponent or if the
deponent, another person, or any other
circumstance impedes or delays the
examination.

(2) Motion to terminate or limit—(i)
Grounds. At any time during a
deposition, the deponent or a party may
move to terminate or limit it on the
ground that it is being conducted in bad
faith or in a manner that unreasonably

annoys, embarrasses, or oppresses the
deponent or party. If the objecting
deponent or party so demands, the
deposition must be suspended for the
time necessary to present the motion to
the hearing officer or the Commission.

(ii) Order. The hearing officer or the
Commission may order that the
deposition be terminated or may limit
its scope. If terminated, the deposition
may be resumed only by order of the
hearing officer or the Commission.

(k) Review by the witness; changes—
(1) Review; statement of changes. On
request by the deponent or a party
before the deposition is completed, and
unless otherwise ordered by the hearing
officer or the Commission, the deponent
must be allowed 14 days after being
notified by the deposition officer that
the transcript or recording is available,
unless a longer time is agreed to by the
parties or permitted by the hearing
officer, in which:

(i) To review the transcript or
recording; and

(ii) If there are changes in form or
substance, to sign a statement listing the
changes and the reasons for making
them.

(2) Changes indicated in the
deposition officer’s certificate. The
deposition officer must note in the
certificate prescribed by paragraph (1)(1)
of this section whether a review was
requested and, if so, must attach any
changes the deponent makes during the
14-day period.

() Certification and delivery; exhibits;
copies of the transcript or recording—(1)
Certification and delivery. The
deposition officer must certify in
writing that the witness was duly sworn
and that the deposition accurately
records the witness’s testimony. The
certificate must accompany the record
of the deposition. Unless the hearing
officer orders otherwise, the deposition
officer must seal the deposition in an
envelope or package bearing the title of
the action and marked “Deposition of
[witness’s name]” and must promptly
send it to the attorney or party who
arranged for the transcript or recording.
The attorney or party must store it
under conditions that will protect it
against loss, destruction, tampering, or
deterioration.

(2) Documents and tangible things—
(i) Originals and copies. Documents and
tangible things produced for inspection
during a deposition must, on a party’s
request, be marked for identification
and attached to the deposition. Any
party may inspect and copy them. But
if the person who produced them wants
to keep the originals, the person may:

(A) Offer copies to be marked,
attached to the deposition, and then
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used as originals—after giving all parties
a fair opportunity to verify the copies by
comparing them with the originals; or

(B) Give all parties a fair opportunity
to inspect and copy the originals after
they are marked—in which event the
originals may be used as if attached to
the deposition.

(ii) Order regarding the originals. Any
party may move for an order that the
originals be attached to the deposition
pending final disposition of the case.

(3) Copies of the transcript or
recording. Unless otherwise stipulated
or ordered by the hearing officer or
Commission, the deposition officer must
retain the stenographic notes of a
deposition taken stenographically or a
copy of the recording of a deposition
taken by another method. When paid
reasonable charges, the deposition
officer must furnish a copy of the
transcript or recording to any party or
the deponent.

m 11. Section 201.234 is amended by
revising paragraphs (a) and (c) to read as
follows:

§201.234 Depositions upon written
questions.

(a) Availability. Any deposition
permitted under § 201.232 may be taken
and submitted on written questions
upon motion of any party, for good
cause shown, or as stipulated by the
parties.

(c) Additional requirements. The
order for deposition, filing of the
deposition, form of the deposition and
use of the deposition in the record shall
be governed by paragraphs (c) through
(1) of §201.233, except that no cross-
examination shall be made.

m 12. Section 201.235 is amended by
revising the section heading and
paragraphs (a) introductory text, (a)(2),
and (a)(5), and by adding paragraph (b)
to read as follows:

§201.235 Introducing prior sworn
statements or declarations.

(a) At a hearing, any person wishing
to introduce a prior, sworn deposition
taken pursuant to § 201.233 or
§201.234, investigative testimony, or
other sworn statement or a declaration
pursuant to 28 U.S.C. 1746, of a witness,
not a party, otherwise admissible in the
proceeding, may make a motion setting
forth the reasons therefor. If only part of
a statement or declaration is offered in
evidence, the hearing officer may
require that all relevant portions of the
statement or declaration be introduced.
If all of a statement or declaration is
offered in evidence, the hearing officer
may require that portions not relevant to
the proceeding be excluded. A motion

to introduce a prior sworn statement or
declaration may be granted if:
* * * * *

(2) The witness is out of the United
States, unless it appears that the absence
of the witness was procured by the party
offering the prior sworn statement or
declaration;

* * * * *

(5) In the discretion of the
Commission or the hearing officer, it
would be desirable, in the interests of
justice, to allow the prior sworn
statement or declaration to be used. In
making this determination, due regard
shall be given to the presumption that
witnesses will testify orally in an open
hearing. If the parties have stipulated to
accept a prior sworn statement or
declaration in lieu of live testimony,
consideration shall also be given to the
convenience of the parties in avoiding
unnecessary expense.

(b) Sworn statement or declaration of
party or agent. An adverse party may
use for any purpose a deposition taken
pursuant to §201.233 or § 201.234,
investigative testimony, or other sworn
statement or a declaration pursuant to
28 U.S.C. 1746, of a party or anyone
who, when giving the sworn statement
or declaration, was the party’s officer,
director, or managing agent.

m 13. Section 201.320 is revised to read
as follows:

§201.320 Evidence: Admissibility.

(a) Except as otherwise provided in
this section, the Commission or the
hearing officer may receive relevant
evidence and shall exclude all evidence
that is irrelevant, immaterial, unduly
repetitious, or unreliable.

(b) Subject to § 201.235, evidence that
constitutes hearsay may be admitted if
it is relevant, material, and bears
satisfactory indicia of reliability so that
its use is fair.

m 14. Section 201.360 is amended by
revising paragraphs (a)(2) and (3) and (b)
to read as follows:

§201.360 Initial decision of hearing officer.

(a] * % %

(2) Time period for filing initial
decision and for hearing—(i) Initial
decision. In the order instituting
proceedings, the Commission will
specify a time period in which the
hearing officer’s initial decision must be
filed with the Secretary. In the
Commission’s discretion, after
consideration of the nature, complexity,
and urgency of the subject matter, and
with due regard for the public interest
and the protection of investors, this time
period will be either 30, 75, or 120 days
from the completion of post-hearing
briefing, or if there is no in-person

hearing, the completion of briefing on a
dispositive motion (including but not
limited to a motion for summary
disposition or default) or the occurrence
of a default under § 201.155(a).

(ii) Hearing. Under the 120-day
timeline, the hearing officer shall issue
an order scheduling the hearing to begin
approximately 4 months (but no more
than 8 months) from the date of service
of the order instituting the proceeding,
allowing parties approximately 2
months from the conclusion of the
hearing to obtain the transcript and
submit post-hearing briefs, and no more
than 120 days after the completion of
post-hearing or dispositive motion
briefing for the hearing officer to file an
initial decision. Under the 75-day
timeline, the hearing officer shall issue
an order scheduling the hearing to begin
approximately 272 months (but no more
than 6 months) from the date of service
of the order instituting the proceeding,
allowing parties approximately 2
months from the conclusion of the
hearing to obtain the transcript and
submit post-hearing briefs, and no more
than 75 days after the completion of
post-hearing or dispositive motion
briefing for the hearing officer to file an
initial decision. Under the 30-day
timeline, the hearing officer shall issue
an order scheduling the hearing to begin
approximately 1 month (but no more
than 4 months) from the date of service
of the order instituting the proceeding,
allowing parties approximately 2
months from the conclusion of the
hearing to obtain the transcript and
submit post-hearing briefs, and no more
than 30 days after the completion of
post-hearing or dispositive motion
briefing for the hearing officer to file an
initial decision. These deadlines confer
no substantive rights on respondents. If
a stay is granted pursuant to
§201.161(c)(2)(i) or § 201.210(c)(3), the
time period specified in the order
instituting proceedings in which the
hearing officer’s initial decision must be
filed with the Secretary, as well as any
other time limits established in orders
issued by the hearing officer in the
proceeding, shall be automatically
tolled during the period while the stay
is in effect.

(3) Certification of extension; motion
for extension. (i) In the event that the
hearing officer presiding over the
proceeding determines that it will not
be possible to file the initial decision
within the specified period of time, the
hearing officer may certify to the
Commission in writing the need to
extend the initial decision deadline by
up to 30 days for case management
purposes. The certification must be
issued no later than 30 days prior to the
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expiration of the time specified for the
issuance of an initial decision and be
served on the Commission and all
parties in the proceeding. If the
Commission has not issued an order to
the contrary within fourteen days after
receiving the certification, the extension
set forth in the hearing officer’s
certification shall take effect.

(ii) Either in addition to a certification
of extension, or instead of a certification
of extension, the Chief Administrative
Law Judge may submit a motion to the
Commission requesting an extension of
the time period for filing the initial
decision. First, the hearing officer
presiding over the proceeding must
consult with the Chief Administrative
Law Judge. Following such
consultation, the Chief Administrative
Law Judge may determine, in his or her
discretion, to submit a motion to the
Commission requesting an extension of
the time period for filing the initial
decision. This motion may request an
extension of any length but must be
filed no later than 15 days prior to the
expiration of the time specified in the
certification of extension, or if there is
no certification of extension, 30 days
prior to the expiration of the time
specified in the order instituting
proceedings. The motion will be served
upon all parties in the proceeding, who
may file with the Commission
statements in support of or in
opposition to the motion. If the
Commission determines that additional
time is necessary or appropriate in the
public interest, the Commission shall
issue an order extending the time period
for filing the initial decision.

(iii) The provisions of this paragraph
(a)(3) confer no rights on respondents.

(b) Content. An initial decision shall
include findings and conclusions, and
the reasons or basis therefor, as to all the
material issues of fact, law or discretion
presented on the record and the
appropriate order, sanction, relief, or
denial thereof. The initial decision shall
also state the time period, not to exceed
21 days after service of the decision,
except for good cause shown, within
which a petition for review of the initial
decision may be filed. The reasons for
any extension of time shall be stated in
the initial decision. The initial decision
shall also include a statement that, as
provided in paragraph (d) of this
section:

* * * * *

m 15. Section 201.410 is amended by
revising paragraph (b), redesignating
paragraph (c) as paragraph (d), and
adding new paragraph (c) to read as
follows:

§201.410 Appeal of initial decisions by
hearing officers.
* * * * *

(b) Procedure. The petition for review
of an initial decision shall be filed with
the Commission within such time after
service of the initial decision as
prescribed by the hearing officer
pursuant to § 201.360(b) unless a party
has filed a motion to correct an initial
decision with the hearing officer. If such
correction has been sought, a party shall
have 21 days from the date of the
hearing officer’s order resolving the
motion to correct to file a petition for
review. The petition shall set forth a
statement of the issues presented for
review under §201.411(b). In the event
a petition for review is filed, any other
party to the proceeding may file a cross-
petition for review within the original
time allowed for seeking review or
within ten days from the date that the
petition for review was filed, whichever
is later.

(c) Length limitation. Except with
leave of the Commission, the petition
for review shall not exceed three pages
in length. Incorporation of pleadings or
filings by reference is not permitted.
Motions to file petitions in excess of
those limitations are disfavored.

* * * * *

m 16. Section 201.411 is amended by
revising paragraph (d) to read as
follows:

§201.411 Commission consideration of
initial decisions by hearing officers.
* * * * *

(d) Limitations on matters reviewed.
Review by the Commission of an initial
decision shall be limited to the issues
specified in an opening brief that
complies with §201.450(b), or the
issues, if any, specified in the briefing
schedule order issued pursuant to
§201.450(a). Any exception to an initial
decision not supported in an opening
brief that complies with § 201.450(b)
may, at the discretion of the
Commission, be deemed to have been
waived by the petitioner. On notice to
all parties, however, the Commission
may, at any time prior to issuance of its
decision, raise and determine any other
matters that it deems material, with
opportunity for oral or written argument
thereon by the parties.

* * * * *

m 17. Section 201.420 is amended by
adding a sentence to the end of
paragraph (c) to read as follows:

§201.420 Appeal of determinations by
self-regulatory organizations.
* * * * *

(c) * * * Any exception to a
determination not supported in an

opening brief that complies with
§201.450(b) may, at the discretion of the
Commission, be deemed to have been
waived by the applicant.

* * * * *

m 18. Section 201.440 is amended by
revising paragraph (b) to read as follows:

§201.440 Appeal of determinations by the
Public Company Accounting Oversight
Board.

(b) Procedure. An aggrieved person
may file an application for review with
the Commission pursuant to § 201.151
within 30 days after the notice filed by
the Board of its determination with the
Commission pursuant to 17 CFR
240.19d-4 is received by the aggrieved
person applying for review. The
applicant shall serve the application on
the Board at the same time. The
application shall identify the
determination complained of, set forth
in summary form a brief statement of
alleged errors in the determination and
supporting reasons therefor, and state an
address where the applicant can be
served. The application should not
exceed two pages in length. The notice
of appearance required by § 201.102(d)
shall accompany the application. Any
exception to a determination not
supported in an opening brief that
complies with § 201.450(b) may, at the
discretion of the Commission, be
deemed to have been waived by the
applicant.

m 19. Section 201.450 is amended by
revising paragraphs (b), (c), and (d) to
read as follows.

§201.450 Briefs filed with the
Commission.
* * * * *

(b) Contents of briefs. Briefs shall be
confined to the particular matters at
issue. Each exception to the findings or
conclusions being reviewed shall be
stated succinctly. Exceptions shall be
supported by citation to the relevant
portions of the record, including
references to the specific pages relied
upon, and by concise argument
including citation of such statutes,
decisions and other authorities as may
be relevant. If the exception relates to
the admission or exclusion of evidence,
the substance of the evidence admitted
or excluded shall be set forth in the
brief, or by citation to the record. Reply
briefs shall be confined to matters in
opposition briefs of other parties; except
as otherwise determined by the
Commission in its discretion, any
argument raised for the first time in a
reply brief shall be deemed to have been
waived.
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(c) Length limitation. Except with
leave of the Commission, opening and
opposition briefs shall not exceed
14,000 words and reply briefs shall not
exceed 7,000 words, exclusive of pages
containing the table of contents, table of
authorities, and any addendum that
consists solely of copies of applicable
cases, pertinent legislative provisions or
rules, and exhibits. Incorporation of
pleadings or filings by reference is not
permitted. Motions to file briefs in
excess of these limitations are
disfavored.

(d) Certificate of compliance. An
opening or opposition brief that does
not exceed 30 pages in length, exclusive
of pages containing the table of
contents, table of authorities, and any
addendum that consists solely of copies
of applicable cases, pertinent legislative
provisions, or rules and exhibits, is
presumptively considered to contain no
more than 14,000 words. A reply brief
that does not exceed 15 pages in length,
exclusive of pages containing the table
of contents, table of authorities, and any
addendum that consists solely of copies
of applicable cases, pertinent legislative
provisions, or rules and exhibits is
presumptively considered to contain no
more than 7,000 words. Any brief that
exceeds these page limits must include
a certificate by the party’s
representative, or an unrepresented
party, stating that the brief complies
with the requirements set forth in
§201.450(c) and stating the number of
words in the brief. The person preparing
the certificate may rely on the word
count of the word-processing system
used to prepare the brief.

m 20. Section 201.900 is revised to read
as follows:

§201.900 Informal Procedures and
Supplementary Information Concerning
Adjudicatory Proceedings.

(a) Guidelines for the timely
completion of proceedings. (1) Timely
resolution of adjudicatory proceedings
is one factor in assessing the
effectiveness of the adjudicatory
program in protecting investors,
promoting public confidence in the
securities markets and assuring
respondents a fair hearing.
Establishment of guidelines for the
timely completion of key phases of
contested administrative proceedings
provides a standard for both the
Commission and the public to gauge the
Commission’s adjudicatory program on
this criterion. The Commission has
directed that:

(i) To the extent possible, a decision
by the Commission on review of an
interlocutory matter should be
completed within 45 days of the date set

for filing the final brief on the matter
submitted for review.

(ii) To the extent possible, a decision
by the Commission on a motion to stay
a decision that has already taken effect
or that will take effect within five days
of the filing of the motion, should be
issued within five days of the date set
for filing of the opposition to the motion
for a stay. If the decision complained of
has not taken effect, the Commaission’s
decision should be issued within 45
days of the date set for filing of the
opposition to the motion for a stay.

(iii) Ordinarily, a decision by the
Commission with respect to an appeal
from the initial decision of a hearing
officer, a review of a determination by
a self-regulatory organization or the
Public Company Accounting Oversight
Board, or a remand of a prior
Commission decision by a court of
appeals will be issued within eight
months from the completion of briefing
on the petition for review, application
for review, or remand order. If the
Commission determines that the
complexity of the issues presented in a
petition for review, application for
review, or remand order warrants
additional time, the decision of the
Commission in that matter may be
issued within 10 months of the
completion of briefing.

(iv) If the Commission determines that
a decision by the Commission cannot be
issued within the period specified in
paragraph (a)(1)(iii), the Commission
may extend that period by orders as it
deems appropriate in its discretion. The
guidelines in this paragraph (a) confer
no rights or entitlements on parties or
other persons.

(2) The guidelines in this paragraph
(a) do not create a requirement that each
portion of a proceeding or the entire
proceeding be completed within the
periods described. Among other
reasons, Commission review may
require additional time because a matter
is unusually complex or because the
record is exceptionally long. In
addition, fairness is enhanced if the
Commission’s deliberative process is
not constrained by an inflexible
schedule. In some proceedings,
deliberation may be delayed by the need
to consider more urgent matters, to
permit the preparation of dissenting
opinions, or for other good cause. The
guidelines will be used by the
Commission as one of several criteria in
monitoring and evaluating its
adjudicatory program. The guidelines
will be examined periodically, and, if
necessary, readjusted in light of changes
in the pending caseload and the
available level of staff resources.

(b) Reports to the Commission on
pending cases. The administrative law
judges, the Secretary and the General
Counsel have each been delegated
authority to issue certain orders or
adjudicate certain proceedings. See 17
CFR 200.30-1 et seq. Proceedings are
also assigned to the General Counsel for
the preparation of a proposed order or
opinion which will then be
recommended to the Commission for
consideration. In order to improve
accountability by and to the
Commission for management of the
docket, the Commission has directed
that confidential status reports with
respect to all filed adjudicatory
proceedings shall be made periodically
to the Commission. These reports will
be made through the Secretary, with a
minimum frequency established by the
Commission. In connection with these
periodic reports, if a proceeding
pending before the Commission has not
been concluded within 30 days of the
guidelines established in paragraph (a)
of this section, the General Counsel
shall specifically apprise the
Commission of that fact, and shall
describe the procedural posture of the
case, project an estimated date for
conclusion of the proceeding, and
provide such other information as is
necessary to enable the Commission to
make a determination under paragraph
(a)(1)(iv) of this section or to determine
whether additional steps are necessary
to reach a fair and timely resolution of
the matter.

(c) Publication of information
concerning the pending case docket.
Ongoing disclosure of information about
the adjudication program caseload
increases awareness of the importance
of the program, facilitates oversight of
the program and promotes confidence in
the efficiency and fairness of the
program by investors, securities
industry participants, self-regulatory
organizations and other members of the
public. The Commission has directed
the Secretary to publish in the first and
seventh months of each fiscal year
summary statistical information about
the status of pending adjudicatory
proceedings and changes in the
Commission’s caseload over the prior
six months. The report will include the
number of cases pending before the
administrative law judges and the
Commission at the beginning and end of
the six-month period. The report will
also show increases in the caseload
arising from new cases being instituted,
appealed or remanded to the
Commission and decreases in the
caseload arising from the disposition of
proceedings by issuance of initial
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decisions, issuance of final decisions
issued on appeal of initial decisions,
other dispositions of appeals of initial
decisions, final decisions on review of
self-regulatory organization
determinations, other dispositions on
review of self-regulatory organization
determinations, and decisions with
respect to stays or interlocutory
motions. For each category of decision,
the report shall also show the median
age of the cases at the time of the
decision, the number of cases decided
within the guidelines for the timely
completion of adjudicatory proceedings,
and, with respect to appeals from initial
decisions, reviews of determinations by
self-regulatory organizations or the
Public Company Accounting Oversight
Board, and remands of prior
Commission decisions, the median days
from the completion of briefing to the
time of the Commission’s decision.

By the Commission.
Dated: September 24, 2015.
Brent J. Fields,
Secretary.
[FR Doc. 2015-24707 Filed 10—2—-15; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

[SATS No. AL-078-FOR; Docket ID: OSM-
2015-0005; S1D1S SS08011000 SX064A000
156S180110; S2D2S SS08011000
SX064A000 15XS501520]

Alabama Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are announcing receipt of a
proposed amendment to the Alabama
regulatory program (Alabama program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Alabama proposes revisions to its
Program by clarifying that the venue for
appeals of Alabama Surface Mining
Commission decisions resides in the
Circuit Court of the county in which the
agency maintains its principal office.
This document gives the times and
locations that the Alabama program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may

submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until 4:00
p-m., c.d.t., November 4, 2015. If
requested, we will hold a public hearing
on the amendment on October 30, 2015.
We will accept requests to speak at a
hearing until 4:00 p.m., c.d.t. on October
20, 2015.

ADDRESSES: You may submit comments,
identified by SATS No. AL-078-FOR by
any of the following methods:

e Mail/Hand Delivery: Sherry Wilson,
Director, Birmingham Field Office,
Office of Surface Mining Reclamation
and Enforcement, 135 Gemini Circle,
Suite 215, Homewood, Alabama 35209

e Fax:(205) 290-7280

o Federal eRulemaking Portal: The
amendment has been assigned Docket
ID OSM-2015-0005. If you would like
to submit comments go to http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Alabama program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSMRE’s Birmingham Field
Office or the full text of the program
amendment is available for you to
review at www.regulations.gov.

Sherry Wilson, Director, Birmingham
Field Office, Office of Surface Mining
Reclamation and Enforcement, 135
Gemini Circle, Suite 215, Homewood,
Alabama 35209, Telephone: (205) 290—
7282, Email: swilson@osmre.gov.

In addition, you may review a copy of
the amendment during regular business
hours at the following location:
Alabama Surface Mining Commission,
1811 Second Ave., P.O. Box 2390,
Jasper, Alabama 35502—2390,
Telephone: (205) 221-4130.

FOR FURTHER INFORMATION CONTACT:
Sherry Wilson, Director, Birmingham
Field Office. Telephone: (205) 290—
7282. Email: swilson@osmre.gov.
SUPPLEMENTARY INFORMATION:

1. Background on the Alabama Program

II. Description of the Proposed Amendment
1II. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Alabama Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act. . . ;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Alabama
program effective May 20, 1982. You
can find background information on the
Alabama program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Alabama program in the
May 20, 1982, Federal Register (47 FR
22030). You can also find later actions
concerning the Alabama program and
program amendments at 30 CFR 901.10,
901.15 and 901.16.

II. Description of the Proposed
Amendment

By letter dated June 12, 2015
(Administrative Record No. AL-0666),
Alabama sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.) at its own initiative. Below is a
summary of the changes proposed by
Alabama. The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.

Code of Alabama Section 9-16-79
Hearing and Appeals; Procedures

Alabama proposes to add new
language to clarify that procedures
under this section shall take precedence
over the Alabama Administrative
Procedure Act, which shall in no
respect apply to proceedings arising
under this article.

Alabama, at Section 9-16—-79(4)b.,
proposes to make edits and add new
language, clarifying that the venue for
appeals of Alabama Surface Mining
Commission decisions resides in the
Circuit Court of the county in which the
agency maintains its principal office.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
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satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the State program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent State or Federal laws or
regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed (see ADDRESSES)
will be included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4:00 p.m., c.d.t. on October 20, 2015. If
you are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after

everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSMRE for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 901

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 9, 2015.
William L. Joseph,
Acting Regional Director, Mid-Continent
Region.
[FR Doc. 2015-25255 Filed 10-2-15; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0510; FRL-9934-03-
Region 9]

Revisions to the California State
Implementation Plan, Antelope Valley
Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Antelope Valley Air
Quality Management District
(AVAQMD) portion of the California
State Implementation Plan (SIP). These
revisions concern volatile organic
compound (VOC) emissions from
graphic arts facilities and aerospace
assembly and component manufacturing
operations. The EPA is proposing to
approve local rules to regulate these
emission sources under the Clean Air
Act (CAA or the Act). These revisions
also address rescission of two rules no
longer required, and approval of
administrative revisions to the
emergency episode plan requirements.
DATES: Any comments on this proposal
must arrive by November 4, 2015.
ADDRESSES: Submit comments,
identified by docket number [EPA-R09-
OAR-2015-0510, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and the EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send
email directly to the EPA, your email
address will be automatically captured
and included as part of the public
comment. If the EPA cannot read your
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comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California 94105-3901. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Vanessa Graham, EPA Region IX, (415)
947-4120, graham.vanessa@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: AVAQMD 701—Air Pollution
Emergency Contingency Actions,
rescission of AVAQMD 1110—
Emissions from Stationary Internal
Combustion Engines (Demonstration),
AVAQMD 1124—Aerospace Assembly
and Component Manufacturing
Operations, rescission of AVAQMD
1128—Paper, Fabric and Film Coating
Operations, and AVAQMD 1130—
Graphic Arts. In the Rules and
Regulations section of this Federal
Register, the EPA is approving these
local rules and rule rescissions in a
direct final action without prior
proposal because the EPA believes these
SIP revisions are not controversial. If the
EPA receives adverse comments,
however, the EPA will publish a timely
withdrawal of the direct final rule and
address the comments in subsequent
action based on this proposed rule.
Please note that if the EPA receives
adverse comment on an amendment,
paragraph or section of this rule and if
that provision may be severed from the
remainder of the rule, the EPA may
adopt as final those provisions of the
rule that are not the subject of an
adverse comment.

The EPA does not plan to open a
second comment period, so anyone
interested in commenting should do so
at this time. If the EPA does not receive
adverse comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: September 1, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2015-25160 Filed 10-2-15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0542; FRL-9933-53—
Region 9]

Revision of Air Quality Implementation
Plan; California; Feather River Air
Quality Management District;
Stationary Source Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Feather River Air
Quality Management District
(FRAQMD) portion of the California
State Implementation Plan (SIP). This
revision concerns a permitting rule that
regulates construction and
modifications of major stationary
sources of air pollution. The revisions
correct deficiencies in FRAQMD Rule
10.1, New Source Review, previously
identified by EPA in a final rule dated
September 24, 2013. We are proposing
to approve revisions that correct the
identified deficiencies.

DATES: Any comments must arrive by
November 4, 2015.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2015-0542, by one of the
following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions.

2. Email: R9airpermits@epa.gov.

3. Mail or deliver: Gerardo Rios (Air-
3), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through http://
www.regulations.gov or email. http://
www.regulations.gov is an “‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of

your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: EPA has established a docket
for this action under EPA-R09-OAR—
2015-0542. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents are listed at http://
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps, multi-volume
reports), and some may not be publicly
available in either location (e.g., CBI).
To inspect the hard copy materials,
please schedule an appointment during
normal business hours with the contact
listed in the FOR FURTHER INFORMATION
CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Lornette Harvey, EPA Region IX, (415)
972-3498, Harvey.lornette@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses FRAQMD Rule 10.1,
New Source Review. In the Rules and
Regulations section of this Federal
Register, we are approving this local
rule in a direct final action without
prior proposal because we believe these
SIP revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in a subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: August 21, 2015.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2015-25140 Filed 10—-2-15; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2015-0008; FRL-9934-10—
Region 5]

Air Plan Approval; lllinois; Volatile
Organic Compounds Definition

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Under the Clean Air Act, the
Environmental Protection Agency (EPA)
is proposing to approve a revision to the
Ilinois State Implementation Plan. The
revision amends the Illinois
Administrative Code by updating the
definition of volatile organic material or
volatile organic compounds to exclude
2,3,3,3-tetrafluoropropene. This revision
is in response to an EPA rulemaking in
2013 which exempted this compound
from the Federal definition of volatile
organic compounds on the basis that the
compound makes a negligible
contribution to tropospheric ozone
formation.

DATES: Comments must be received on
or before November 4, 2015.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2015-0008, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312) 692—2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Environmental
Protection Specialist, Control Strategies

Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-8777
maietta.anthony@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the Rules section of this Federal
Register.

Dated: September 8, 2015.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2015-25154 Filed 10-2—15; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[EPA-R03-OAR-2015-0594; FRL-9935-09—
Region 3]

Clean Air Act Title V Operating Permit
Program Revision; West Virginia
AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the West Virginia Title V
Operating Permit Program submitted by
the State of West Virginia on June 17,
2015. The West Virginia Title V
Operating Permit Program is
implemented through its “Requirement
for Operating Permits” rule, codified at
Title 45, Series 30 of the West Virginia
Code of State Regulations (45CSR30).

The June 17, 2015 revision amends West
Virginia 45CSR30 to increase the annual
Title V operating permit fees collected
by the West Virginia Department of
Environmental Protection (WVDEP).
The Title V Operating Permit fees paid
annually by individual Title V operating
permit holders are used by the WVDEP
to implement and oversee the West
Virginia Title V Operating Permit
Program. This action is being taken
under section 502 of the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before November 4, 2015.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2015-0594 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: Campbell. Dave@epa.gov.

C. Mail: EPA-R03—OAR-2015-0594,
David Campbell, Associate Director,
Office of Permits and State Programs,
Mailcode 3AP10, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—-OAR-2015—
0594. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI, or otherwise
protected, through www.regulations.gov
or email. The www.regulations.gov Web
site is an ‘““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
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you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT: Paul
Wentworth, (215) 814—2183, or by email
at wentworth.paul@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

EPA granted full approval of the West
Virginia Title V Operating Permit
Program effective November 19, 2001.
See 66 FR 50325. Under 40 CFR 70.9(a)
and (b), an approved state Title V
operating permits program must require
that the owners or operators of part 70
sources pay annual fees, or the
equivalent over some other period, that
are sufficient to cover the permit
program costs and ensure that any fee
required under 40 CFR 70.9 is used
solely for permit program costs. The fee
schedule must result in the collection
and retention of revenues sufficient to
cover the permit program
implementation and oversight costs.

West Virginia’s initial Title V permit
emission fee, established in 1994 at
45CSR30.8, was $18 per ton of regulated
pollutant as emitted by individual
sources subject to the West Virginia
Title V Operating Permit Program.
Subject sources are not required to pay
annual fees for emissions in excess of
4,000 tons per year. West Virginia’s fee
has been not been increased or adjusted
since 1994.

West Virginia has determined that its
Title V annual emission fee revenues

collected are no longer sufficient to
cover the cost of implementing and
overseeing the West Virginia Title V
Operating Permit Program. Installation
of air pollution control technology over
the past two decades on major
stationary sources, the retirement or
curtailment of operations by major
sources, and the conversion at many
major facilities from burning coal or oil
to burning natural gas have resulted in
significant reductions in the emission of
regulated pollutants that are subject to
annual emission fees. Thus, the amount
of annual Title V Operating Permit fees
West Virginia has collected has
decreased dramatically.

Therefore, West Virginia amended its
fee provisions at 45CSR30.8 to increase
the annual emission fee from $18 per
ton to $25 per ton of regulated pollutant
as emitted by individual sources subject
to the West Virginia Title V Operating
Permit Program. Fees remain capped at
4,000 tons per year from an individual
source. West Virginia has submitted this
program revision for review and action
by EPA.

IT. Summary of Program Revision

In the June 17, 2015 program revision
submittal, West Virginia included
revisions to 45CSR30.8 which was
amended to increase West Virginia’s
annual emission fees for its Title V
Operating Permit Program. Annual fees
are increased to $25 per ton of
emissions of a regulated pollutant from
an individual source subject to the West
Virginia Title V Operating Permit
Program. The previous rate was $18 per
ton of regulated pollutant. Fees are
capped at 4,000 tons per year from an
individual source. The revised fee rate
is designed to cover all reasonable costs
required to implement and administer
the West Virginia Title V Operating
Permit Program as required by 40 CFR
70.9(a) and (b). These costs include
those for activities such as: Reviewing
and processing preconstruction and
operating permits, conducting
inspections, responding to complaints
and pursuing enforcement actions,
emissions and ambient air monitoring,
preparing applicable regulations and
guidance, modeling, analyses,
demonstrations, emission inventories,
and tracking emissions.

Without this fee increase, West
Virginia anticipates funds will not be
sufficient to adequately sustain its Title
V Operating Permit Program in a
manner that is consistent with state and
Federal requirements. If funds were to
become insufficient to sustain an
adequate Title V program in West
Virginia, EPA may determine that West
Virginia has not taken “significant

action to assure adequate administration
and enforcement of the Program” and
take subsequent action as required
under 40 CFR 70.10(b) and (c) which
could lead to EPA withdrawal of
approval of the West Virginia Title V
Operating Permit Program. Were that to
occur, EPA would have the authority
and obligation to implement a Federal
Title V operating permit program in
West Virginia pursuant to 40 CFR part
71. The withdrawal of program approval
could also lead to the imposition of
mandatory and discretionary sanctions
under the CAA.

III. EPA Analysis of Program Revision

The June 17, 2015 Title V Operating
Permit Program revision consists of
amendments to West Virginia’s rules
which establish annual emission fees
under Title V of the CAA. This
rulemaking proposes approval of West
Virginia’s increase of the annual Title V
fees paid by the owner or operator of a
Title V facility in West Virginia from
$18 per ton of regulated air pollutant to
$25 per ton because the revision meets
requirements in section 502 of the CAA
and 40 CFR 70.9 for the collection of
sufficient Title V fees to cover permit
program implementation and oversight
costs. The emission fees apply to
emissions up to 4,000 tons of any
regulated pollutant. The proposed
revision does not establish a fee
structure for carbon dioxide or other
greenhouse gases (GHGs). EPA’s rules
do not mandate revisions to state Title
V programs to account for GHG
emissions.

IV. Proposed Action

Pursuant to 40 CFR 70.4(i)(2), EPA is
proposing to approve a revision to the
West Virginia Title V Operating Permit
Program submitted on June 17, 2015 to
increase the annual Title V fees paid by
the owners or operators of all facilities
required to obtain an operating permit
under the West Virginia Title V
Operating Permit Program. The revision
meets the relevant requirements of
section 502 of the CAA and 40 CFR
70.9. EPA is soliciting public comments
on the issues discussed in this
document. These comments will be
considered before taking final action.

V. Statutory and Executive Order
Reviews

This proposed action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. For that reason, this proposed
action:

e Is not a “significant regulatory
action” subject to review by the Office


mailto:wentworth.paul@epa.gov
http://www.regulations.gov
http://www.regulations.gov

60112

Federal Register/Vol. 80, No. 192/Monday, October 5, 2015/Proposed Rules

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed approval of
the revision to West Virginia’s Title V
Operating Permit Program which
increases permit fees does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the program
is not approved to apply in Indian
country located in the state, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 21, 2015.
Shawn M. Garvin,
Regional Administrator, Region III.
[FR Doc. 2015-25163 Filed 10—2—15; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 11-42, 09-197 & 10-90;
DA 15-1036]

Lifeline and Link Up Reform and
Modernization; Telecommunications
Carriers Eligible for Universal Service
Support; Connect America Fund

AGENCY: Federal Communications
Commission.

ACTION: Petition for reconsideration;
reopening of comment periods.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) reopens the comment
periods for oppositions and replies to
oppositions to CTIA—The Wireless
Association (CTIA)’s Petition for Partial
Reconsideration of the Commission’s
Order on Reconsideration requiring
Eligible Telecommunications Carriers
(ETCs) to retain documentation
demonstrating subscriber eligibility for
the Lifeline Program.

DATES: The comment periods for the
petition for reconsideration published
on September 2, 2015 (80 FR 53088), are
reopened. Opposition Filing Deadline is
October 8, 2015. Replies to Opposition
Filing Deadline is October 19, 2015.
ADDRESSES: You may submit
oppositions, identified by WC Docket
Nos. 11-42, 09—197 or 10-90, by any of
the following methods:

e FElectronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fiallfoss.fcc.gov/ecfs2/.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

FOR FURTHER INFORMATION CONTACT:
Christopher Cook, Wireline Competition
Bureau at (202) 418-7400 or TTY (202)
418-0484.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Wireline Competition
Bureau’s document in WC Docket Nos.
11-42, 09—197 and 10-90; DA 15-1036,
released September 16, 2015. The
complete text of these documents are
available for inspection and copying

during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street SW., Room
CY-A257, Washington, DC 20554 or at
the following Internet address: https://
www.fcc.gov/document/ctia-recon-
petition-extension-order-pn.

1. On June 18, 2015, the Federal
Communications Commission adopted
an Order on Reconsideration (Order on
Reconsideration) in which, among other
matters, the Commission required
eligible telecommunications carriers
(ETCs) to retain documentation
demonstrating subscriber eligibility for
the Lifeline Program. On August 13,
2015, CTIA—The Wireless Association
(CTIA) filed a Petition for Partial
Reconsideration of the Commission’s
Order on Reconsideration.

2. On August 26, 2015, a Public
Notice was issued announcing that any
oppositions to the CTIA Petition must
be filed within 15 days of public notice
of the CTIA Petition in the Federal
Register. Additionally, the Public
Notice announced that any replies to
oppositions to the CTIA Petition must
be filed within 10 days after the time for
filing oppositions has expired. On
September 2, 2015, notice of the CTIA
Petition was published in the Federal
Register, which established a September
17, 2015 opposition filing deadline and
September 28, 2015 reply to opposition
filing deadline.

3. On September 9, 2015, the Center
for Democracy & Technology, Free
Press, New America Foundation’s Open
Technology Institute, and Public
Knowledge (Requestors) jointly filed a
motion to extend the established
opposition filing deadline for the CTIA
Petition by 30 days. In support of their
motion, the Requestors point out that
certain of the comments that were
recently filed pursuant to the
Commission’s Second Further Notice of
Proposed Rulemaking (Second FNPRM)
in the above captioned proceeding
specifically raise issues that are relevant
to the CTIA Petition. The Requestors
also argue that a 30-day extension is in
the public interest because a number of
reply comments may be filed on issues
relevant to the CTIA Petition by the
September 30th deadline. The
Requestors also cite the Commission’s
recent IT-modernization efforts, which
made some already-filed comments
inaccessible to the public for several
days, and intervening holidays as
circumstances that help to justify an
extension in this case.

4. The Commission does not routinely
grant extensions of time. Here, however,
the Requestors have pointed to a
potential relationship between issues
addressed in the CTIA Petition and
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certain of the comments, and potentially
the reply comments, filed pursuant to
the Second FNPRM on or before
September 30. Furthermore, the
Commission’s major IT-modernization
efforts, making some relevant
documents unavailable, occurred during
the fifteen days that parties would
normally have to prepare oppositions.
Taken together, these special
circumstances present a sufficiently
unique situation to justify a longer
period for oppositions than is typical.
We also are persuaded that granting an
extension to the opposition-filing
deadline so that oppositions are due
after the September 30th deadline for

reply comments on the Second FNPRM
will facilitate more thorough and
deliberate consideration of the issues
raised in the CTIA Petition. We
therefore waive the 15-day deadline
established in section 1.429(f) and will
allow oppositions to be filed by October
8. Replies to those oppositions must be
filed by October 19.

5. Accordingly, it is ordered that,
pursuant to Section 4(i) and 4(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), (j), and
Sections 0.91, 0.291, 1.3, 1.46, 1.415,
and 1.429 of the Commission’s Rules, 47
CFR 0.91, 0.291, 1.3, 1.46, 1.415, 1.429,
the motion of the Center for Democracy
& Technology, Free Press, New America

Foundation’s Open Technology
Institute, and Public Knowledge is
granted to the extent indicated herein
and the deadline to file oppositions in
response to the Petition for Partial
Reconsideration filed by CTIA—The
Wireless Association is reopened and
will close on October 8, 2015, and the
deadline to file replies to oppositions is
reopened and will close on October 19,
2015.

Federal Communications Commission.
Ryan B. Palmer,

Chief, Telecommunications Access Policy
Division, Wireline Competition Bureau.

[FR Doc. 2015-25094 Filed 10-2—15; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Special Agricultural Safeguard
Measures Pursuant to the Uruguay
Round Agreements Act

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notification of invocation of
special agricultural safeguard duty on
imports of butter and fresh or sour
cream containing over 45 percent by
weight of butterfat.

SUMMARY: After reviewing the volume of
butter imports (including fresh or sour
cream containing over 45 percent by
weight of butterfat), the Administrator
of the Foreign Agricultural Service has
determined that the yearly special
safeguard trigger level has been met and
a special safeguard duty on certain
imports of butter and fresh or sour
cream will be imposed effective from
the date of this notification through
December 31, 2015. This additional
duty, as described in subheadings
9904.04.20 and 9904.04.21 of the
Harmonized Tariff Schedule of the
United States (HTS), will be applicable
to butter and fresh or sour cream
imported under HTS subheadings
0401.50.75, 0403.90.78, and 0405.10.20.
DATES: Effective October 5, 2015
through December 31, 2015.

FOR FURTHER INFORMATION CONTACT: Ron
Lord, Import Policies and Export
Reporting Division, Stop 1021, Foreign
Agricultural Service, U.S. Department of
Agriculture, 1400 Independence Avenue
SW., Washington, DC 20250-1022, or
telephone (202) 720-6939.
SUPPLEMENTARY INFORMATION: U.S. Notes
1 and 2 to Subchapter IV, Chapter 99,

of the Harmonized Tariff Schedule of
the United States (HTS) contain
safeguard measures established
pursuant to Article 5 of the World Trade
Organization (WTO) Agreement on
Agriculture, as approved pursuant to

Section 101 of the Uruguay Round
Agreements Act (Pub. L. 103—465).
These safeguard measures include the
imposition of additional duties based
upon the volume of butter and fresh or
sour cream imports into the United
States. Subheadings 9904.04.20 and
9904.04.21 of the HTS provide for the
imposition of additional safeguard
duties for butter and fresh or sour cream
upon notification in the Federal
Register by the Secretary of Agriculture
or the Secretary’s delegee that a specific
volume of imports has been exceeded.
The 2015 trigger level for butter and
fresh or sour cream is 9,414,976
kilograms (80 FR 36962, June 29, 2015).
Specifically, HTS subheadings
9904.04.20 and 9904.04.21 provide for
an additional duty of 54.9 cents per
kilogram on imports entered under HTS
subheadings 0401.50.75 and 0403.90.78,
and an additional duty of 51.4 cents per
kilogram on imports entered under HTS
subheading 0405.10.20.

Section 405(a) of the Uruguay Round
Agreements Act requires, among other
things, that the President shall
determine and cause to be published in
the Federal Register the list of special
safeguard agricultural goods and the
applicable trigger prices and, on an
annual basis, quantity trigger levels.
Section 405(b) of that Act provides, in
relevant part, that if the President
determines with respect to a special
safeguard agricultural good that it is
appropriate to impose the volume-based
safeguard, then the President shall
determine the amount of the duty to be
imposed, the period such duty shall be
in effect, and any other terms and
conditions applicable to the duty.

Further to the application of such
special agricultural safeguard duties, the
President proclaimed on December 23,
1994 (Presidential Proclamation No.
6763) the provisions of U.S. Notes 1 and
2 to Subchapter IV, Chapter 99, of the
HTS as well as the automatically
applicable safeguard duties set forth in
such subchapter upon satisfaction of the
requisite conditions. Such U.S. Notes 1
and 2 set forth the other terms and
conditions for application of any such
duty.

As also provided in Presidential
Proclamation 6763, the President
delegated to the Secretary of Agriculture
the authority to make the
determinations and effect the
publications described in section 405(a)

of the Uruguay Round Agreements Act.
The Secretary of Agriculture has further
delegated this authority to the Under
Secretary for Farm and Foreign
Agricultural Services (7 CFR
2.16(a)(3)(x1ii)), who has in turn further
delegated the authority to determine the
quantity trigger levels to the
Administrator of the Foreign
Agricultural Service (7 CFR 2.43(a)(42)).
The Administrator determined that the
2015 trigger level for butter and fresh or
sour cream is 9,414,976 kilograms (80
FR 36962, June 29, 2015).

Notice

The Administrator has determined
that the amount of butter and fresh or
sour cream imported during 2015 has
exceeded the trigger level of 9,414,976
kilograms. In accordance with U.S.
Notes 1 and 2, Subchapter IV, Chapter
99 of the HTS and HTS subheadings
9904.04.20 and 9904.04.21, an
additional duty of 54.9 cents per
kilogram shall apply to HTS
subheadings 0401.50.75 and 0403.90.78,
and an additional duty of 51.4 cents per
kilogram shall apply to HTS subheading
0405.10.20, from the date of publication
of this notice through December 31,
2015.

As provided in U.S. Note 1, goods of
Canada, Mexico, Jordan, Singapore,
Chile, Australia, Morocco, El Salvador,
Honduras, Nicaragua, Guatemala,
Bahrain, Dominican Republic, Costa
Rica, Peru, Oman, Korea, Colombia, and
Panama imported into the United States
are not subject to such duty. As
provided in U.S. Note 2, this duty shall
not apply to any goods en route on the
basis of a contract settled before the date
of publication of this notice.

Issued at Washington, DG, this 25th day of
September 2015.

Philip C. Karsting,

Administrator, Foreign Agricultural Services,
U.S. Department of Agriculture.

[FR Doc. 2015-25235 Filed 10-2-15; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Forest Service

Pike & San Isabel Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.
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SUMMARY: The Pike & San Isabel
Resource Advisory Committee (RAC)
will meet in Pueblo, Colorado. The
committee is authorized under the
Secure Rural Schools and Community
Self-Determination Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act. The purpose
of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects
and funding consistent with Title II of
the Act. Additional RAC information,
including the meeting agenda and the
meeting summary/minutes can be found
at the following Web site: http://
www.fs.usda.gov/goto/psicc/RAC

DATES: The meeting will be held at 9:00
a.m. (MST) on November 12, 2015.

All RAC meetings are subject to
cancellation. For status of meeting prior
to attendance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

ADDRESSES: The meeting will be held at
the Pike & San Isabel National Forests,
Cimarron & Comanche National
Grasslands (PSICC) Supervisor’s Office,
2840 Kachina Drive, Pueblo, Colorado.
The public may access the meeting by
attending a Video Teleconference (VTC)
at the following U.S. Forest Service
facilities in Colorado: Leadville, Salida,
Fairplay and Ft. Collins.

Written comments may be submitted
as described under Supplementary
Information. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection and
copying. The public may inspect
comments received at PSICC. Please call
ahead to facilitate entry into the
building.

FOR FURTHER INFORMATION CONTACT:
Barbara Timock, RAC Coordinator, by
phone at 719-553-1415 or via email at
btimock@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is:

1. Review project proposals;

2. Vote and recommend projects;

3. Public comment; and

4. Elect Chairman and Vice Chairman

The meeting is open to the public.
The agenda will include time for people
to make oral statements of three minutes
or less. Individuals wishing to make an
oral statement should request in writing

by November 2, 2015 to be scheduled on
the agenda. Anyone who would like to
bring related matters to the attention of
the committee may file written
statements with the committee staff
before or after the meeting. Written
comments and requests for time to make
oral comments must be sent to Barbara
Timock, RAC Coordinator, 2840
Kachina Drive, Pueblo, Colorado; by
email to btimock@fs.fed.us, or via
facsimile to 719-553-1416.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices
or other reasonable accommodation for
access to the facility or proceedings by
contacting the person listed in the
section titled FOR FURTHER INFORMATION
CONTACT. All reasonable
accommodation requests are managed
on a case by case basis.

Dated: September 28, 2015.
Erin Conelly,
Forest and Grassland Supervisor.
[FR Doc. 2015-25231 Filed 10-2-15; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request
AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service (RUS) invites
comments on this information
collection for which approval from the
Office of Management and Budget
(OMB) will be requested.

DATES: Comments on this notice must be
received by December 4, 2015.

FOR FURTHER INFORMATION CONTACT:
Thomas P. Dickson, Acting Director,
Program Development and Regulatory
Analysis, USDA-RUS, 1400
Independen