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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 357

[Docket No. APHIS—-2009-0018]

RIN 0579-AD11

Lacey Act Implementation Plan;

Definitions for Exempt and Regulated
Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim final
rule that established definitions for the
terms common cultivar and common
food crop and several related terms. The
2008 amendments to the Lacey Act
expanded its protections to a broader
range of plant species; extended its
reach to encompass products, including
timber, that derive from illegally
harvested plants; and required that
importers submit a declaration at the
time of importation for certain plants
and plant products. Common cultivars
and common food crops are among the
categorical exclusions to the provisions
of the Act. The Act does not define the
terms common cultivar and common
food crop but instead gives authority to
the U.S. Department of Agriculture and
the U.S. Department of the Interior to
define these terms by regulation. The
interim final rule specifically requested
comment on definitions of two related
terms: Commercial scale and tree. This
document responds to comments we
received on those definitions.

DATES: Effective on January 25, 2016, we
are adopting as a final rule the interim
final rule published at 78 FR 40940—
40945 on July 9, 2013.

FOR FURTHER INFORMATION CONTACT: Ms.
Parul Patel, Senior Agriculturalist,

Imports, Regulations, and Manuals,
PPQ, APHIS, 4700 River Road Unit 60,
Riverdale, MD 20737-1231; 301-851—
2351.

SUPPLEMENTARY INFORMATION:

Background

The Lacey Act (16 U.S.C. 3371 et
seq.), first enacted in 1900 and
significantly amended in 1981, is the
United States’ oldest wildlife protection
statute. The Act combats trafficking in
“illegal” wildlife, fish, and plants. The
Food, Conservation, and Energy Act of
2008, effective May 22, 2008, amended
the Lacey Act by expanding its
protections to a broader range of plants
and plant products (Section 8204,
Prevention of Illegal Logging Practices).
As amended, the Lacey Act now makes
it unlawful to, among other things,
import, export, transport, sell, receive,
acquire, or purchase in interstate or
foreign commerce any plant, with some
limited exceptions, taken, possessed,
transported or sold in violation of any
Federal, State, tribal, or foreign law that
protects plants or that regulates the theft
of plants; the taking of plants from a
park, forest reserve, or other officially
protected area; the taking of plants from
an officially designated area; or the
taking of plants without, or contrary to,
required authorization.

The statute excludes from the
definition of the term “plant” the
following categories: (i) Common
cultivars, except trees, and common
food crops; (ii) scientific specimens for
laboratory or field research (unless they
are listed in an appendix to the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES, 27 UST 1087; TIAS 8249);
as an endangered or threatened species
under the Endangered Species Act of
1973 (16 U.S.C. 1531 et seq.); or
pursuant to any State law that provides
for the conservation of species that are
indigenous to the State and are
threatened with extinction); and (iii)
plants that are to remain planted or to
be planted or replanted (unless they are
listed in an appendix to CITES; as an
endangered or threatened species under
the Endangered Species Act of 1973; or
pursuant to any State law that provides
for the conservation of species that are
indigenous to the State and are
threatened with extinction). The Lacey
Act also now makes it unlawful to make
or submit any false record, account, or

label for, or any false identification of,
any plant covered by the Act.

In addition, Section 3 of the Lacey
Act, as amended, makes it unlawful,
beginning December 15, 2008, to import
plants and plant products without an
import declaration. The declaration
must contain, among other things, the
scientific name of the plant, value of the
importation, quantity of the plant, and
name of the country from which the
plant was harvested. Currently,
enforcement of the declaration
requirement is being phased in, as
described in two notices we published
in the Federal Register* (74 FR 5911—
5913 and 74 FR 45415-45418, Docket
No. APHIS-2008-0119).

On August 4, 2010, we published in
the Federal Register (75 FR 46859—
46861, Docket No. APHIS-2009-0018) a
proposal 2 to establish a new part in the
plant-related provisions of title 7,
chapter III of the Code of Federal
Regulations (CFR), containing
definitions for the terms common
cultivar and common food crop.
Common cultivars and common food
crops are among the categorical
exclusions to the provisions of the Act.
The Act does not define the terms
common cultivar and common food
crop but instead gives authority to the
U.S. Department of Agriculture and the
U.S. Department of the Interior (DOI) to
define these terms by regulation.

Comments on the proposed rule were
required to be received on or before
November 29, 2010. The comments we
received on the proposed rule included
concerns about two additional terms
used in the regulations. Specifically,
some commenters asked that we define
the term commercial scale to clarify that
the definitions apply to specialty
products grown commercially on a
smaller scale. One commenter also
asked that we define the word tree as it
is used in the regulations. The
commenter noted that there is no
globally accepted botanical definition
for tree and stated that adding a
definition to the regulations would help
clarify which products require a
declaration.

1To view these notices and the comments we
received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2008-0119.

2To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2009-0018.
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We agreed with the commenters that
adding definitions of these terms would
improve clarity. Therefore, in an interim
final rule 3 published in the Federal
Register on July 9, 2013 (78 FR 40940—
40945, Docket No. APHIS-2009-0018),
we proposed to define commercial scale
as “‘production, in individual products
or markets, that is typical of commercial
activity, regardless of the production
methods or amount of production of a
particular facility, or the purpose of an
individual shipment” and tree as “a
woody perennial plant that has a well-
defined stem or stems and a continuous
cambium, and that exhibits true
secondary growth.”

We invited public comment on these
two definitions. Comments on the
interim final rule were required to be
received on or before August 8, 2013.
We received two comments by that date.
The comments were from an
organization of State plant pest
regulatory agencies and a retailer selling
home furnishings.

One commenter supported the
additional definitions as proposed. The
other commenter stated that the
definitions of common cultivar,
common food crop, and tree do not
provide enough clarity for importers to
determine whether certain products are
subject to provisions of the Act, but did
not address the specific wording of the
definitions. The commenter also asked
whether certain products, including
rattan, palm leaves, and willow and
osier branches, were considered
common cultivars and if they would be
included on the list of common
cultivars.

Willows and osiers are trees and
therefore cannot be excepted from the
declaration requirement. We note that
several species of palms, including
African oil palm (Elaeis guineensis),
carnauba palm (Copernicia spp.), and
palms in the genera Astrocaryum,
Bactris, and Euterpe are included on the
list of common cultivars and common
food crops that are excepted from the
declaration requirement. Rattan and
other palms are not currently excepted
from the declaration requirement but
may be evaluated as common food crops
or common cultivars if a member of the
public submits a request as described
below.

As we explained in the interim final
rule, the list of common cultivars and
common food crops is intended to be
illustrative, not exhaustive. The list is
available on the Animal and Plant
Health Inspection Service (APHIS) Web

3To view the interim final rule and the comments
we received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2009-0018.

site at http://www.aphis.usda.gov/
plant_health/lacey act/index.shtml.
The public may also send inquiries
about specific taxa or commodities and
requests to add taxa or commodities to
the list, or remove them from the list, by
writing to The Lacey Act, ATT:
Common Cultivar/Common Food Crop,
c/o U.S. Department of Agriculture, Box
10, 4700 River Road, Riverdale, MD
20737 or by email to
lacey.act.declaration@aphis.usda.gov
and including the following
information:

o Scientific name of the plant (genus,
species);

e Common or trade names;

e Annual trade volume (e.g., cubic
meters) or weight (e.g., metric tons/
kilograms) of the commodity; and

e Any other information that will
help us make a determination, such as
countries or regions where grown,
estimated number of acres or hectares in
commercial production, and so on.

Decisions about which products will
be included on the list will be made
jointly by APHIS and the DOI’s Fish and
Wildlife Service. We will inform our
stakeholders when the list is updated
via email and other electronic media.
We will also note updates of the list on
APHIS’ Lacey Act Web site mentioned
above.

Therefore, for the reasons given in the
interim final rule and in this document,
we are adopting the interim final rule as
a final rule without change.

This action also affirms the
information contained in the interim
final rule concerning Executive Orders
12866 and 13563 and the Regulatory
Flexibility Act, Executive Orders 12988
and 13175.

Paperwork Reduction Act

Section 3 of the Lacey Act makes it
unlawful to import certain plants and
plant products without an import
declaration, which must contain, among
other things, the scientific name of the
plant, value of the importation, quantity
of the plant, and name of the country in
which the plant was harvested. In
addition, there is a supplemental form
that must be completed if additional
space is needed to declare additional
plants and plant products. Also, records
of the import declaration and
supplemental form must be retained for
at least 5 years. These collection
activities have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0349. We published a notice in
the Federal Register on August 21, 2014
(79 FR 49491-49492, Docket No.
APHIS-2014-0073) seeking an

extension of the approval for this
information collection.

Common cultivars and common food
crops are among the categorical
exclusions to the provisions of the Act.
In the July 2013 interim final rule, we
advised the public that inquiries about
specific taxa or commodities and
requests to add taxa or commodities to
the list, or remove them from the list, be
sent in writing to APHIS, including
information as to the scientific name of
the plant (genus, species), common or
trade names, annual trade volume (e.g.,
cubic meters) or weight (e.g., metric
tons/kilograms) of the commodity, and
any other information that will help us
make a determination, such as countries
or regions where grown, estimated
number of acres or hectares in
commercial production, and so on.

We inadvertently did not obtain OMB
approval for this information collection
activity. Therefore, in accordance with
section 3507(d) of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), we published a notice in the
Federal Register on October 15, 2014
(79 FR 61846-61847, Docket No.
APHIS-2014-0082), announcing our
intention to initiate this information
collection and to solicit comments. We
have asked OMB to approve our use of
this information collection for 3 years.
When OMB notifies us of its decision,
we will publish a document in the
Federal Register providing notice of the
assigned OMB control number, and we
will combine this collection with OMB
control number 0579-0349 once it is
approved by OMB.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the EGovernment Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Ms. Kimberly
Hardy, APHIS’ Information Collection
Coordinator, at (301) 851-2727.

List of Subjects in 7 CFR Part 357

Endangered and threatened species,
Plants (Agriculture).

PART 357—CONTROL OF ILLEGALLY
TAKEN PLANTS

m Accordingly, we are adopting as a
final rule, without change, the interim
final rule that amended 7 CFR part 357
and that was published at 78 FR 40940—
40945 on July 9, 2013.
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Done in Washington, DG, this 15th day of
January 2016.

Gary Woodward,

Deputy Under Secretary for Marketing and
Regulatory Programs.

[FR Doc. 2016—01399 Filed 1-22—16; 8:45 am|
BILLING CODE 3410-34-P

Dated: January 20, 2016.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2016—01398 Filed 1-22-16; 8:45 am]
BILLING CODE 6705-01-P

FARM CREDIT ADMINISTRATION
12 CFR Parts 600 and 606

RIN 3052-AD08

Organization and Functions;
Enforcement of Nondiscrimination on
the Basis of Handicap in Programs or
Activities Conducted by the Farm
Credit Administration; Organization of
the Farm Credit Administration

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG49

Small Business Size Standards:
Employee Based Size Standards in
Wholesale Trade and Retail Trade

AGENCY: U.S. Small Business
Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA, we, Agency or
our) amended our regulations to reflect
internal organization changes and to
update a statutory citation for the Farm
Credit Act. In accordance with the law,
the effective date of the rule is no earlier
than 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session.

DATES: Under the authority of 12 U.S.C.
2252, the regulation amending 12 CFR
parts 600 and 606 published on
November 5, 2015 (80 FR 68427) is
effective January 25, 2016.

FOR FURTHER INFORMATION CONTACT:
Michael T. Wilson, Policy Analyst,
Office of Regulatory Policy, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4124, TTY (703) 883—
4056, or Jane Virga, Senior Counsel,
Office of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4071, TTY (703) 883—
4056.

SUPPLEMENTARY INFORMATION: The Farm
Credit Administration amended our
regulations to reflect internal
organization changes and to update a
statutory citation for the Farm Credit
Act. In accordance with 12 U.S.C. 2252,
the effective date of the final rule is no
earlier than 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is
January 25, 2016. (12 U.S.C. 2252(a)(9)
and (10))

SUMMARY: The U.S. Small Business
Administration (SBA or Agency) is
increasing 47 small business size
standards based on a concern’s number
of employees. These increases affect 46
industries in North American Industry
Classification System (NAICS) Sector
42, Wholesale Trade, and one industry
in NAICS Sector 44—45, Retail Trade.
SBA retains the size standards for the
remaining industries in those sectors
and the 500-employee size standard for
the Federal Government’s procurement
of supplies under the nonmanufacturer
rule. As part of its comprehensive size
standards review under the Small
Business Jobs Act of 2010, SBA
reviewed all 71 industries in NAICS
Sector 42, as well as the two industries
in NAICS Sector 44—45, that have
employee based size standards. The
revisions adopted in this rule primarily
affect eligibility for SBA’s financial
assistance programs, and have no
impact on Federal procurement
programs.

DATES: This rule is effective on February
26, 2016.
FOR FURTHER INFORMATION CONTACT: Carl
Jordan, Office of Size Standards, (202)
205-6618 or sizestandards@sba.gov.
SUPPLEMENTARY INFORMATION: On May
19, 2014 (79 FR 28631), SBA proposed
to increase employee based size
standards for 46 industries in NAICS
Sector 42, Wholesale Trade, and one
industry in NAICS Sector 44—45, Retail
Trade. The Agency proposed keeping
the current size standards for the
remaining industries in those sectors.
SBA also proposed to retain the 500-
employee size standard for Federal
procurement of supplies under the
nonmanufacturer rule (13 CFR 121.406).
The proposed rule sought comments
from the public on the Agency’s
proposals and received seven
comments. Generally, commenters

opposed the proposed increases to the
size standards in the wholesale trade
industries. However, while some
commenters appeared to be cognizant of
the effects of the proposed increases and
how they apply to various small
business programs and their industries,
others did not seem to be aware that the
NAICS codes and size standards for the
wholesale and retail trade industries do
not apply to Federal Government
procurement programs and the
proposed increases would have no
impact on size eligibility for Federal
contracts.

What follows is a summary and
discussion of the comments, their
positions and the issues they raise, and
SBA’s responses. All comments are
available for public review at the
Federal Rulemaking Portal,
www.regulations.gov.

Summary and Discussion of Public
Comments to the May 19, 2014
Proposed Rule

Two parties submitted identical
comments, opposing SBA’s proposal to
increase the size standards. The
commenters stated that current size
standards are already too high, and
expanding them will make matters
worse. The commenters contended that
98 percent of all businesses (including
non-employer firms) have 1-19
employees, and those businesses mostly
need loans of $50,000 to $250,000.
Expanding the definition of “small” is
crippling their ability to get loans, they
added. The commenters maintained that
the average size of SBA’s loan increased
from $182,000 in 2008 to $547,000 in
2013, while the share of loans under
$100,000, which they claimed generally
go to truly small businesses, decreased
from 24 percent to 9 percent.

The European Union defines the
smallest unit of small business as less
than 10 employees, and Australia
defines “small”” as 1-14 employees
under its Fair Work Act, the
commenters noted. In addition, they
stated that the U.S. Congress defines
small business as 20—25 employees
“and rarely as high as 50.” The
commenters asked SBA to stop focusing
on 2 percent of the largest small
businesses and refocus on the remaining
98 percent of small businesses because
they are the ones who really need the
help. The higher size standards, if
adopted, will put loan assistance out of
reach for most small businesses, they
argued.

Another commenter that offers startup
workshops to entrepreneurs expressed
concerns on how SBA defines small
business. Specifically, the commenter
stated that almost any business with up


mailto:sizestandards@sba.gov
http://www.regulations.gov

3942

Federal Register/Vol. 81, No. 15/Monday, January 25, 2016 /Rules and Regulations

to 500 employees can qualify as small
under the current size standards. The
commenter maintained that “this
definition needs to be changed, but not
in the direction SBA suggests, to 1,500
employees for some businesses.” He
suggested that the size standard should
be revised down to 300 employees.

A Service-Disabled Veteran-Owned
Small Business concern opposed the
500-employee nonmanufacturer size
standard. The commenter stated that it
provides an unfair advantage for larger
small businesses. His small business
cannot compete with the larger small
businesses with up to 500 employees,
the commenter added. The commenter
noted that pricing is one of the reasons
why larger small businesses have an
advantage in the bidding process for
work set aside for small businesses.

A small woman-owned company
submitted a comment, opposing the
proposed increase to the size standard
for NAICS 423610 (Electrical Apparatus
and Equipment, Wiring Supplies, and
Related Equipment Merchant
Wholesalers) from 100 employees to 200
employees. The commenter asked how
increasing the size standard would
assist with startup cost and entry
barriers. The commenter stated that it
took almost 30 years for her business to
grow from one employee to 38
employees. The proposed 200-employee
standard is too large for the industry,
and no company with 200 employees
need assistance, the commenter added.
The commenter suggested that SBA
should consider converting the size
standard for NAICS 423610 from
employees to receipts, because it would
help the Agency to better collect data on
assistance to actual small businesses.
The commenter stated that her company
is able to compete with similarly sized
companies in the industry for work
reserved for small businesses, but not
with large businesses. The commenter
maintained that the difference between
a 200-employee size business and a 38-
employee business is huge, mainly
because a 200-employee size business
has considerably more resources when
competing for Federal Government
contracts. The commenter concluded by
stating that the size standard for NAICS
423610 should remain at 100 employees
or be converted to gross receipts.

SBA received a collective comment
from four parties, including two
organizations representing women-
owned businesses, a trade group
representing small manufacturers, and
an attorney representing Federal prime
contractors and subcontractors,
opposing the Agency’s proposal to
increase the size standards for some
wholesale and retail trade industries.

The commenters were concerned that
with increasing size standards
businesses that have outgrown size
standards through SBA’s programs will
be redefined as small. This is
completely unfair to truly small firms
that are not able to compete against
larger firms, win contracts and grow,
they explained. This is contrary to
SBA’s mission and the purpose of the
Small Business Act to provide small
business owners with opportunities to
compete for and win Federal contracts,
the commenters added.

The commenters stated that 90
percent of U.S. businesses have fewer
than 20 employees, and felt that
increasing size standards would have a
negative impact on those small
businesses, and on the broader
economy, especially on the under-
served communities. “What about the
truly small businesses that often do not
qualify for financial assistance because
they don’t meet funding qualifications,
because they are too small, have
insufficient capacity and resources,
insufficient revenue and cash flow, and
not enough relevant past performance?,”
the commenters asked. The commenters
maintained that larger small firms have
more resources, can get better pricing
and are more likely to be eligible for
loans, and beat out the small firms every
time.

The commenters asserted that
milestones and goals that are used to
justify changing size standards (i.e.,
number of loans awarded, number of
contracts and dollars awarded to small
businesses, number of people hired,
etc.) should apply to truly small
businesses. It is questionable as to how
much of $83 billion awarded in fiscal
year 2013 actually went to truly small
businesses with 20 or fewer employees,
they added. Going from 100 to 200
employees with unlimited revenue is a
huge deal, and firms that size already
have access to capital and do not need
assistance, the commenters maintained.
They argued that if the proposed rule is
passed small businesses will be at even
more risk of losing their companies
because they will be competing with
firms that generate 10 times their
revenues and have 10 times their
capacity. Accordingly, they suggested
that size standards identified in the
proposed rule, and generally, should be
changed to gross revenues, because,
they claimed, gross revenues is a better
indicator of whether a business is small
than number of employees. With
employee based size standards without
a revenue limit, a company with
revenues of up to $100 million or $1
billion can qualify as small, the
commenters noted. They pointed out

that once a specialty trade contractors
firm reaches $14 million (currently $15
million) in gross receipts, it is no longer
small, but a distributor or wholesaler
with 100 or 200 employees can have
unlimited revenue and can still be
considered small. In conclusion, the
commenters recommended that SBA not
approve the proposal to increase the
size standards in NAICS Sectors 42 and
44-45 and that the Agency consider
changing the standards to gross receipts.

Opposing the proposed increases to
size standards for the wholesale and
retail trade industries, a commenter
stated that, according to the U.S. Census
Bureau data, 98 percent of all U.S. firms
have less than 100 employees, 89
percent have less than 20 employees,
and the average American small
business has approximately 10
employees. Small business size
standards should more closely reflect
the actual size of American small
businesses, the commenter added. He
noted that SBA’s size standards allow
firms up to 1,500 employees to qualify
as small. The commenter maintained
that current size standards have an
adverse effect on small businesses
because, as he claimed, they favor large
businesses. He stated that large
businesses, including Fortune 500
companies, abuse size standards and
end up getting contracts set aside for
small businesses. In addition, he argued
that SBA’s Office of Inspector General
and the Government Accountability
Office have found numerous instances
of abuse of size standards and small
business contracts that were awarded to
large businesses.

SBA’s response: From time to time,
the U.S. Congress has used different
thresholds, sometimes below the SBA’s
thresholds, to define small firms under
certain laws or programs, but those
thresholds apply only to those laws and
programs and generally are of no
relevance to SBA’s size standards. In
addition, what constitutes a small
business in other countries does not
apply and has no relevance to SBA’s
small business definitions and U.S.
Government programs that use them.
Depending on their economic and
political realities, other countries have
their own programs and priorities that
can be very different from those in the
U.S. Accordingly, small business
definitions that other countries use for
their Government programs can be
vastly different from those established
by SBA for U.S. Government programs.

SBA establishes size standards, in
accordance with the Small Business
Act, for purposes of establishing
eligibility for Federal small business
procurement and financial assistance
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programs. The primary statutory
definition of a small business is that the
firm is not dominant in its field of
operation, and that a size standard
varies from industry to industry to the
extent necessary to reflect the differing
characteristics of the various industries.
15 U.S.C. 632(3)(a)(3). Accordingly,
rather than representing the smallest
size within an industry, SBA’s size
standards generally designate the largest
size that a business concern can be
relative to other businesses in the
industry and still qualify as small for
Federal Government programs that
provide benefits to small businesses. In
the May 19, 2014 proposed rule, SBA
fully explained its Size Standards
Methodology (Methodology) to establish
size standards. SBA has made the
Methodology available on its Web site at
www.sba.gov/size, as well as on the
proposed rule (79 FR 28631 (May 19,
2014)) Docket (RIN 3245-AG49) at
www.regulations.gov.

Although the smallest business unit
may consist of less than 10 employees,
SBA'’s small business size standards do
not necessarily reflect the smallest size
of businesses. It should be noted that
SBA’s size standards apply to most
Federal programs that provide benefits
to small businesses, including small
business procurement programs.
Accordingly, qualifications and
capabilities that businesses need to
perform Federal Government contracts
are an important factor in determining
which company qualifies as small
within an industry. Size standards
based on the smallest business size
would be too small, and there would not
be enough capable and qualified small
businesses to meet Federal Government
small business contracting needs. This
would lead agencies to compete
contracts on a full and open basis,
thereby allowing large corporations to
dominate the Federal market. It is
imperative that small firms have room
to grow and expand without losing their
small business status until they are large
enough to achieve a competitive size in
their industry. Additionally, it is very
important to note that while the size
standards may appear to include a large
segment of an industry in terms of the
percentage of firms, small firms
represent only about a third of total
industry receipts and less than 25
percent of Federal contracting dollars.

SBA does not agree with, and the data
does not support, the argument that
businesses with 1-19 employees mostly
need loans in the amount of $50,000 to
$250,000. Based on the data on firms in
all 71 industries in Sector 42 and the
two industries in Sector 44—45 covered
in this rule that received SBA’s 7(a) and

504 loans in 2014, the median loan
amount among firms with less than 20
employees was about $305,500. In
addition, $250,000 or higher loans
accounted for 62 percent of total
number of loans and 85 percent of total
loan volumes for those firms. SBA also
does not agree with the argument that
increases in average loan amounts and
decreases in smaller loans are solely due
to the increases in size standards for two
reasons. First, with the passage of the
Small Business Jobs Act in 2010 (Jobs
Act) (Pub. L. 111-240, § 1116, Sep. 27,
2010), Congress increased the maximum
loan amount for SBA’s 7(a) loans from
$2 million to $5 million, for CDC/504
loans from $1.5 million to either $5
million or $5.5 million, depending on
the project. Second, at the same time,
Congress also increased the tangible net
worth and net income limits of the
alternative size standard for those
programs from $8.5 million and $3
million to $15 million and $5 million,
respectively. 15 U.S.C. 632(3)(a)(5).
Under the alternative size standard,
businesses that are above their industry
size standards can qualify for SBA
guaranteed loans. These statutory
changes may be important factors for the
purported changes in SBA’s lending.
However, such changes do not
necessarily mean that truly small
businesses are getting fewer loans now
than in 2008. For example, in industries
covered by this rule, businesses with
less than 20 employees received a total
of $1.2 billion in loans through SBA’s
7(a) and 504 programs in 2014, as
compared to about $0.8 billion in 2008.
That is an increase of 50 percent. Nearly
85 percent of total loans granted in
those industries in 2014 went to firms
with less than 20 employees.

The data does not support the
argument that increasing small business
size standards from 100 employees to
200 or 250 employees and thereby
allowing larger businesses to qualify as
small would affect the ability of truly
small firms to obtain SBA’s loans. For
example, of the total loan amount
disbursed under SBA’s 7(a) and 504
programs to firms in Sector 42 during
fiscal years 2012—2014, 63 percent went
to firms with less than 20 employees, 89
percent to firms with less than 50
employees, and 96 percent to firms with
less than 100 employees. Since the vast
majority of firms that obtained SBA’s
loans are well below the current 100-
employee size standard, the Agency
does not believe that increasing it to 200
or 250 employees will have a significant
negative impact on firms below the
current size standard. Moreover, even if
SBA decided to leave the size standard

for all wholesale trade industries at the
current 100-employee level, firms with
more than 100 employees may still
qualify as small for purposes of SBA’s
financial assistance. This is because, as
stated above, for SBA’s 7(a) and CDC/
504 loan programs the Jobs Act
established an alternative size standard
making those firms that exceed their
industry size standards eligible for
SBA’s 7(a) and 504 loans if their
tangible net worth does not exceed $15
million and their average net income,
after Federal income taxes, does not
exceed $5 million over their preceding
two fiscal years. Accordingly, firms
whose annual receipts or number of
employees are higher than their
industry size standards may still qualify
as small under the alternative size
standard. In other words, any
wholesaler that exceeded the 100-
employee size standard would still be
eligible for SBA’s financial assistance if
it met the alternative size standard.
However, during fiscal years 2012-2014,
less than 4 percent of total loan volume
under SBA’s 7(a) and 504 programs in
Sector 42 went to firms with more than
100 employees. This further supports
the earlier conclusion that the proposed
increases to size standards in the
wholesale and retail trade industries are
unlikely to impact smaller firms seeking
loans through SBA'’s financial assistance
programs.

SBA does not agree with the comment
that a 200-employee company with up
to $1 billion in annual revenue will
qualify as small under the proposed
higher size standards and would
compete with smaller firms for SBA’s
loans. It is very unlikely that a company
with $1 billion in revenue will qualify
for or need SBA’s financial assistance.
SBA provides business loan assistance
only to those businesses for which the
desired credit is not available on
reasonable terms from non-Federal
sources (13 CFR 120.101). A firm with
that level of revenue would likely have
access to credit with reasonable terms
from non-Federal sources, making it
ineligible for SBA’s assistance.

With respect to the comment that
truly small businesses are not able get
SBA’s loans, SBA has initiated fee relief
for certain SBA-guaranteed loans to
encourage more lending to smaller
businesses. Since 2013, both the up-
front guaranty fee and the lender’s
annual service fee for SBA’s 7(a) loans
of $150,000 or less have been set at zero.
In addition, in 2014 the Agency
introduced SBA Veterans Advantage,
which reduced the up-front guaranty fee
to zero on its Express loans of $150,001
up to $350,000 to qualified small
businesses owned by veterans and other
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members of the military community. In
October 2014, SBA Veterans Advantage
was expanded to reduce the up-front
guaranty fee by 50 percent on 7(a) loans
(other than SBA Express) of $150,001 up
to and including $5 million to qualified
small businesses owned by veterans and
other members of the military
community. The fee relief provided on
these loans helps remove impediments
for some businesses looking to take out
SBA-guaranteed loans. In 2014, SBA
lending in its 7(a) program increased 7.4
percent over 2013. In 2014, SBA
guaranteed 52,044 loans, up 12 percent
from 2013. Nearly 60 percent of these
loans were under $150,000. The number
of loans of this size was up 23 percent
in 2014, helped by the agency’s decision
to eliminate fees on loans below that
level. SBA anticipates lending to
continue rising, and the Agency will
maintain these programs to encourage
businesses in need of smaller loans to
apply.

pr}:ﬁ does not agree with the
commenters’ assertion that certain
milestones and goals provide impetus
for changing size standards (e.g.,
number of loans awarded, number of
contracts and dollars awarded to small
businesses, number of people hired,
etc.). As explained in its Methodology,
SBA uses industry factors (such as
average firm size, industry
concentration, and startup cost and
entry barriers) and Federal market
conditions (e.g., small business share of
total Federal contracts relative to small
business share of industry receipts) as
bases for changing size standards. In
other words, the various milestones and
goals identified by the commenters are
not the reasons for changing size
standards.

SBA finds it difficult to evaluate the
suggestion that size standards should
not exceed 300 employees, because the
comment included no supporting data
or analysis. Furthermore, the proposed
changes would increase the standard to
no more than 250 employees in any of
the affected NAICS codes. As a result,
this comment is not relevant to the
proposed rule.

SBA does not accept the suggestion to
change the basis for the size standards
for wholesale trade industries from
number of employees to annual receipts.
In the May 19, 2014 proposed rule, SBA
fully explained its Methodology,
including why it uses the employee
based size standards for certain
industries, and receipts based size
standards for others. For industries that
are highly capital intensive, have low
operational costs relative to their
receipts, show a variation of firms
within industry by stage of production

or degree of vertical integration, and are
more horizontally structured, SBA uses
employee based size standards. Most
mining, manufacturing and wholesale
trade industries fall under this category.
For most services retail trade, and others
with more seasonal and part-time
employment (such as hospitality related
industries), SBA uses receipts based size
standards. Because of a wide variation
in values of products sold by different
types of wholesalers and retailers
covered by this rule, receipts are not an
appropriate measure of size for those
firms. Moreover, the commenters did
not specify what level of receipts based
size standards would be appropriate.

SBA does not agree with the argument
that the proposed increase in size
standards for the wholesale and retail
trade industries would affect the ability
of firms to compete and win Federal
contracts set aside for small businesses,
because the increases only apply to
SBA'’s financial programs and other
federal programs that use SBA’s size
standards. As stated in the proposed
rule, the increases to the size standards
for the wholesale and retail trade
industries do not apply to Federal
Government procurement programs.
Similarly, the proposed increases to size
standards for wholesale and retail trade
industries will have no effects on size
standards in other industries. None of
the proposed size standards was over
250 employees. The 1,500-employee
size standard that the commenters
pointed out only applies to a few
industries comprised of firms that are
significantly larger than those in most
other industries. Such examples would
be Petroleum Refineries, Aircraft
Manufacturing, Air Transportation, and
Telecommunications Carriers. Small
business size standards define
businesses as small, relative to the size
of all firms in the industry. In industries
where enterprises are very large, a much
higher size standard than for most other
industries is warranted. Such industries
and size standards were not the subject
of the proposed rule that this rule
finalizes. The commenter who opposed
the SBA’s proposal to retain the 500-
employee size standard under the
nonmanufacturer rule, except for stating
that his business cannot compete with
larger small businesses with up to 500
employees, did not provide any
industry or Federal market data to
support this point.

As stated in the proposed rule, firms
in Wholesale Trade and Retail Trade
industries generally carry multiple
items from different industries as
inventory, and therefore identify
themselves with multiple NAICS codes.
Different size standards for individual

industries in Wholesale Trade and
Retail Trade under the nonmanufacturer
rule would further complicate the
contracting decision process, which
already entails the decision to establish
an applicable manufacturing industry,
along with its size standard, associated
with manufacturing, production, or
processing of the product being
procured. SBA believes the current 500-
employee size standard makes sense
because Wholesale and Retail Trade
firms have to compete with
manufacturers for supply or product
contracts set aside for small businesses,
and the anchor and most common size
standard for the manufacturing
industries is 500 employees. SBA
believes that it is appropriate to retain
the current 500-employee size standard
in the nonmanufacturer rule in order to
keep Wholesale and Retail Trade firms
competitive with manufacturers.

The revised size standards will have
no impact on the ability of small
businesses to continue participating in
Federal Government procurement
programs because their competitive
status will not change. Wholesalers,
dealers, distributors, retailers, efc., up to
500 employees will continue to be
eligible to bid on small business set-
asides under the nonmanufacturer rule,
as discussed below. The 500-employee
nonmanufacturer size standard helps
small businesses to compete with larger
suppliers so they can sell products or
supplies to the Federal Government. In
addition, businesses that exceed the
revised size standards but have 500
employees or less and qualify under the
nonmanufacturer rule are eligible for
SBA’s financing directly and primarily
relating to the performance of that
procurement. See 13 CFR 121.305. The
increased size standards in this rule will
not affect their eligibility for financing
in that regard either. Therefore, under
the revised size standards adopted in
this rule, there will be no adverse
impact on small businesses that
participate in the Federal Government’s
small business procurement programs.

To qualify as small on supply or
product contracts set aside for small
businesses, a business concern must
either: (1) Be the manufacturer or
producer of the end item being procured
(and the end item must be manufactured
or produced in the United States) itself;
(2) qualify as a “nonmanufacturer;” or
(3) be considered a kit assembler. See 13
CFR 121.406. In general, to qualify as a
small business nonmanufacturer the
concern must: (i) Have no more than
500 employees; (ii) be primarily engaged
in the retail or wholesale trade and
normally sell the type of item being
supplied; (iii) take ownership or
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possession of the item(s) with its
personnel, equipment or facilities in a
manner consistent with industry
practice; and (iv) supply the end item of
a small business manufacturer,
processor or producer made in the
United States, or obtain a waiver of such
requirement pursuant to SBA’s
regulations at 13 CFR 121.1201-1204.
See 13 CFR 121.406. On a small
business set-aside, absent a waiver, the
product must be the product of another
small business, located in the United
States. On a contracting opportunity set
aside for small businesses, in the event
an unsuccessful offeror believes that the
successful bidder is not compliant with
the nonmanufacturer rule, the company
can and should protest the eligibility of
the successful bidder to the Contracting
Officer. See 13 CFR 121.1001 et seq.

It seems that there exist
misconceptions about whether industry
size standards for Sectors 42 and 44-45
apply to Federal Government
procurement programs. As stated
elsewhere in this rule, the industry size
standards adopted in this rule do not
apply to Federal procurements. Under
13 CFR 121.402, Federal agencies may
not use NAICS codes and their size
standards in Sector 42 (Wholesale
Trade) or Retail Trade (Sector 44—45) for
procurement of goods or supplies.
Those codes and size standards apply,
rather, to SBA’s small business lending
programs and other Federal Government
programs, but not to Federal
procurements. For the Federal
Government’s procurement of
manufactured goods, supplies, or other
products, the Contracting Officer must
use the NAICS code and size standard
for the industry that manufactures,
produces, or processes the products or
supplies being procured. Any
nonmanufacturer firm with up to 500
employees that meets the requirements
of the nonmanufacturer rule may bid as
a small business on those opportunities.
See 13 CFR 121.406.

Conclusion

Based on the results of the analysis of
industry data provided in the proposed
rule and evaluation of public comments
on the proposed rule as discussed
above, SBA is adopting all changes to
the employee based size standards in
Sectors 42 and 44-45, as published in
the May 19, 2014 proposed rule.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Regulatory Flexibility Act (5 U.S.C.
601-612) and the Paperwork Reduction
Act (44 U.S.C. Ch. 35)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is not a “significant regulatory
action” for purposes of Executive Order
12866. To help explain the need for this
rule and the rule’s potential benefits and
costs, SBA is providing below a Cost
Benefit Analysis as it did in the May 19,
2014 proposed rule. This rule is also not
a “major rule” under the Congressional
Review Act (5 U.S.C. 800).

Cost Benefit Analysis

1. Is there a need for the regulatory
action?

The revised size standards in
Wholesale Trade and Retail Trade
sectors better reflect the economic
characteristics of small businesses in the
affected industries and maximize the
benefits they receive from Federal
programs, other than from Federal
procurement programs. SBA’s mission
is to aid and assist small businesses
through a variety of financial,
procurement, business development,
and advocacy programs. To determine
the intended beneficiaries of these
programs, SBA establishes distinct
definitions of which businesses are
deemed small businesses. The Small
Business Act (the Act) (15 U.S.C.
632(3)(a)) delegates to SBA’s
Administrator the responsibility for
establishing small business definitions.
The Act also requires that small
business definitions vary to reflect
industry differences. The Jobs Act also
requires SBA to review all size
standards and make necessary
adjustments to reflect market
conditions. Public Law 111-240, sec.
1344, Sep. 27, 2010. The supplementary
information section of the May 19, 2014
proposed rule explained SBA’s
Methodology for analyzing the size
standards of industries covered by this
rule. SBA makes the Methodology
available on its Web site at
www.sba.gov/size, as well as the on the
Docket for the proposed rule at
www.regulations.gov. The Methodology
complies with the Small Business Act
requirements and SBA’s regulations that
govern the establishment of size
standards.

2. What are the potential benefits and
costs of this regulatory action?

The most significant benefit to
businesses becoming small under these

increases is that they are now eligible
for SBA’s financial assistance programs.
In addition, growing small businesses
that are close to exceeding the current
size standards can retain their small
business status under the higher size
standards, thereby enabling them to
continue their participation in those
programs. These include SBA’s 7(a),
CDC/504, and Economic Injury Disaster
Loan (EIDL) programs.

SBA estimates that in the 47
industries in Sector 42 and Sector 44—
45 whose size standards are being
revised, nearly 4,000 firms, previously
not small, will become small under the
revised size standards, and therefore
eligible for SBA’s financial assistance
programs and other Federal programs,
except for procurement. That isa 1.1
percent increase to the number of firms
classified as small under the current
employee based size standards in those
sectors. For the industries reviewed in
this rule, the data indicate that it is
mostly businesses much smaller than
the current size standards that use the
SBA’s 7(a) and 504 loan programs.
Based on the fiscal years 2012-2014
data, SBA estimates up to about 40
loans totaling between $20 million and
$25 million could be made under its
7(a) and CDC/504 programs to these
newly defined small businesses under
the new size standards. Increasing the
size standards will likely result in more
small business guaranteed loans to
businesses in those industries, but it is
impractical to try to estimate exactly the
number and total volumes of loans.
There are two reasons for this: (1) Under
the Jobs Act, SBA can now guarantee
substantially larger loans than in the
past; and (2) as described above, the
Jobs Act established a higher alternative
size standard for business concerns that
do not meet the size standards for their
industry. Therefore, SBA finds it
difficult to quantify the actual impact of
these size standards on its 7(a) and 504
loan programs.

Newly defined small businesses will
also benefit from SBA’s EIDL program.
The EIDL program is contingent on the
number and severity of disaster
occurrences, and therefore SBA cannot
make a meaningful estimate of this
impact.

Because NAICS codes in the
Wholesale Trade and Retail Trade
sectors and their industry size standards
do not apply to Federal procurement
programs, and because SBA is making
no change to the 500-employee size
standard under the nonmanufacturer
rule, this rule will not affect
participation in Federal procurement
programs. However, retaining the
current 500-employee size standard
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under the nonmanufacturer rule will, in
fact, enable firms in Wholesale and
Retail Trade industries to maintain their
eligibility for Federal supply
procurements intended for small
businesses. Federal procurement
programs provide targeted opportunities
for small businesses under SBA’s
business development programs, such
as the 8(a) Business Development (BD)
program, Small Disadvantaged
Businesses (SDB), small businesses
located in Historically Underutilized
Business Zones (HUBZone), women-
owned small businesses (WOSB) and
economically-disadvantaged women-
owned small businesses (EDWOSB), and
service-disabled veteran-owned small
businesses (SDVOSB).

More businesses will benefit from a
variety of Federal regulatory and other
programs that use SBA’s size standards.
Such benefits may include, but are not
limited to, reduced fees, less paperwork,
or exemption from compliance or other
regulatory requirements.

To the extent that those 4,000 newly
defined additional small firms under the
revised size standards become active in
seeking SBA’s financial assistance, the
changes may entail some additional
administrative costs to the Government
because of more businesses being
eligible for the assistance. For example,
there may be more firms seeking SBA’s
guaranteed loans. It will not, however,
increase the number of firms eligible to
enroll in the System of Award
Management (SAM) database, because
applicants to SBA’s loans are not
required to register in SAM. It also will
not increase the number of firms eligible
to seek certification as 8(a) BD,
HUBZone, WOSB, EDWOSB, SDVOSB,
or SDB status, because revisions to
industry size standards in the Wholesale
Trade and Retail Trade sectors do not
apply to Federal procurement. Among
those newly defined small businesses
seeking SBA’s financial assistance, there
could be some additional costs
associated with compliance and
verification of small business status.
However, SBA believes that these added
administrative costs will be minimal
because mechanisms are already in
place to handle these requirements.

The revisions to the existing
employee based size standards in Sector
42 and Sector 44—45 are consistent with
SBA’s statutory mandate to assist those
businesses that it considers small. This
regulatory action promotes the
Administration’s objectives. One of
SBA'’s goals in support of the
Administration’s objectives is to help
small businesses succeed through fair
and equitable access to capital and
credit, Government contracts, and

management and technical assistance.
Although these revised standards will
not increase access to Federal contracts,
they will ensure that intended
beneficiaries have access to other small
business programs designed to assist
them.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action that relate to
Executive Order 13563 are included
above in the Cost Benefit Analysis
under Executive Order 12866.

In an effort to engage interested
parties in this action, SBA has presented
its size standards Methodology
(discussed above under SUPPLEMENTARY
INFORMATION) to various industry
associations and trade groups. SBA also
met with a number of industry groups
and individual businesses to get their
feedback on its Methodology and other
size standards issues. In addition, SBA
presented its size standards
Methodology to businesses in 13 cities
in the U.S. and sought their input as
part of Jobs Act tours. The presentation
also included information on the latest
status of the comprehensive size
standards review and on how interested
parties can provide SBA with input and
feedback on the size standards review.

Individuals and business persons who
have expressed interest in the size
standards for one or more NAICS sectors
receive a copy of SBA proposed and
final rules. SBA sent copies of the May
19, 2014 proposed rule to the interested
individuals, seeking their comments on
proposed changes to employee based
size standards for a number of
wholesale trade and retail trade
industries, and the Agency’s proposal to
retain the 500-employee
nonmanufacturer size standard. SBA
also published the proposed rule in the
Federal Register and invited comments
from any interested members of the
public. SBA received seven comments
on the proposed rule and has addressed
them thoroughly.

Additionally, SBA sent letters to the
Directors of the Offices of Small and
Disadvantaged Business Utilization
(OSDBU) at several Federal agencies
with considerable procurement
responsibilities requesting their
feedback on how the agencies use SBA’s
size standards and whether current size
standards meet their programmatic
needs (both procurement and non-
procurement). SBA considered all input,
suggestions, recommendations, and
relevant information obtained from
industry groups, individual businesses,
and Federal agencies in preparing this
rule.

The review of employee based size
standards in NAICS Sector 42 and
Sector 4445 is consistent with
Executive Order 13563, Sec. 6, calling
for retrospective analyses of existing
rules. The last comprehensive review of
size standards was in the late 1970s and
early 1980s. Since then, except for
periodic adjustments for inflation to
monetary based size standards (most
recently, effective July 14, 2014; see 79
FR 33647), most reviews of size
standards were limited to a few specific
industries in response to requests from
the public and Federal agencies. SBA
recognizes that changes in industry
structure and the Federal marketplace
over time have rendered existing size
standards for some industries no longer
supportable by current data.
Accordingly, in 2007, SBA began a
comprehensive review of its size
standards to ensure that existing size
standards have supportable bases and to
revise them when necessary. In
addition, the Jobs Act requires SBA to
conduct a detailed review of all size
standards and to make appropriate
adjustments to reflect market
conditions. Specifically, the Jobs Act
requires SBA to conduct a detailed
review of at least one-third of all size
standards during every 18-month period
from the date of its enactment, and do
a complete review of all size standards
not less than once every five years
thereafter. Public Law 111-240, sec.
1344, Sep. 27, 2010.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that this
rule does not have substantial, direct
effects on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
SBA has determined that this rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this rule does not
impose any new reporting or record
keeping requirements.
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Final Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this rule may have a significant
impact on a substantial number of small
businesses in Sector 42, Wholesale
Trade, and some small businesses in
Sector 44—45, Retail Trade. As described
above, this rule may affect small
businesses seeking loans under SBA’s
7(a), 504/CDC, and Economic Injury
Disaster Loan (EIDL) programs, and
assistance under other Federal small
business programs, except procurement.

Immediately below, SBA sets forth a
final regulatory flexibility analysis
(FRFA) of this rule addressing the
following questions: (1) What are the
need for and objectives of the rule? (2)
What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?
(3) What are the projected reporting,
recordkeeping, and other compliance
requirements of the rule? (4) What are
the relevant federal rules that may
duplicate, overlap, or conflict with the
rule? and (5) What alternatives will
allow the Agency to accomplish its
regulatory objectives while minimizing
the impact on small businesses?

1. What are the need for and objectives
of the rule?

Changes in industry structure,
technological changes, productivity
growth, mergers and acquisitions, and
updated industry definitions have
changed the structure of many
industries in Sector 42 and Sector 44—
45. Such changes can be sufficient to
support revisions to current size
standards for some industries. Based on
the analysis of the latest data available,
SBA believes that the revised standards
in this rule more appropriately reflect
the size of businesses that need Federal
assistance. The Jobs Act also requires
SBA to review all size standards and
make necessary adjustments to reflect
market conditions.

2. What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?

SBA estimates that nearly 4,000 more
firms in Sector 42 and Sector 44—45 will
become small for financial assistance
under the revised employee based size
standards. That represents 1.1 percent of
total firms that are small under current
employee based size standards in all
such industries in those sectors. The
adopted rule will enable more small
businesses to retain their small business
status for a longer period. Additionally,
many firms that may have exceeded the
current size standards and lost their

eligibility for SBA’s financial assistance
and other Federal programs for small
businesses will regain eligibility for
those programs under the revised
employee based size standards.

3. What are the projected reporting,
recordkeeping and other compliance
requirements of the rule?

The size standard changes impose no
additional reporting or recordkeeping
requirements on small businesses.
Qualifying for SBA’s financial
assistance does not require that
businesses register in the System for
Award Management (SAM) database
and certify in SAM that they are small
at least once annually. However, some
newly qualified small businesses under
the revised size standards may want to
participate in the Federal Government
procurement and other programs that
require firms to register and certify in
SAM. Small businesses may become
aware from this rule that they have been
eligible to sell goods and supplies to the
Federal Government under the 500-
employee nonmanufacturer size
standard. Therefore, to participate as a
prime contractor, those businesses must
comply with SAM requirements. There
are no costs associated with either SAM
registration or annual recertification.
Changing size standards alters the
access to SBA’s financial assistance
programs and other Federal programs
that assist small businesses, but does
not impose a regulatory burden because
they neither regulate nor control
business behavior.

4. What are the relevant federal rules,
which may duplicate, overlap, or
conflict with the rule?

Under Section 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(3)(a)(2)(C),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by statute
to do otherwise. In 1995, SBA published
in the Federal Register a list of statutory
and regulatory size standards that
identified the application of SBA’s size
standards as well as other size standards
used by Federal agencies (60 FR 57988
(November 24, 1995)). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing or revising
size standards.

However, the Small Business Act (15
U.S.C. 632(3)(a)(2)(C)) and SBA’s
regulations (13 CFR 121.903) allow
Federal agencies to develop different
size standards if they believe that SBA’s
size standards are not appropriate for
their programs, with the approval of
SBA’s Administrator. The SBA’s
regulations (see 13 CFR 121.903(c))

authorize a Federal agency to establish
an alternative small business definition
for the sole purpose of performing a
regulatory flexibility analysis pursuant
to the Regulatory Flexibility Act (5
U.S.C. 601(3)), after consultation with
the Office of Advocacy of the U.S. Small
Business Administration.

5. What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
systems of numerical size standards.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For the reasons set forth in the
preamble, SBA amends 13 CFR part 121
as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 662,
and 694a(9).

m 2.In §121.201, in the table “Small
Business Size Standards by NAICS
Industry” revise the entries for
“423110, “423120”, ““423130",
423310, ““423320”, “423330”,
423410, ‘4234207, “423430”,
423450, 423460, 423490,
423510, ““423610”, 423620,
“423690”’, “423710”, 423720,
“423730, “423810”, 423860,
423920, ‘4241107, “424120”,
424130, “424210”, 424320,
424340, “424410”, 424420,
424430, ‘4244407, “424450”,
424470, “424490”, ““424510",
424610, “424690”, ““424710",
424720, ‘4248107, “424820”,
424910, “424920”, 424940,
424950, and ‘454310 to read as
follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *
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SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY

Size standards Size standards

NAICS Codes NAICS U.S. Industry title in millions of in number of
dollars employees
423110 ..o Automobile and Other Motor Vehicle Merchant Wholesalers ............ccccooviiiiniiiiiiiiieseee. 250
423120 Motor Vehicle Supplies and New Parts Merchant Wholesalers .. 200
423130 Tire and Tube Merchant WhoIESaIErs ...........cooiiiiiiiiiiiiiiiieeece e 200
Lumber, Plywood, Millwork, and Wood Panel Merchant Wholesalers ............cccocoviiiiiiiiiiiis eeveeieeeeeeee s 150
Brick, Stone, and Related Construction Material Merchant Wholesalers .... 150
Roofing, Siding, and Insulation Material Merchant Wholesalers .........ccccoooeivieiienienniennieens 200
423410 Photographic Equipment and Supplies Merchant Wholesalers ...........ccccoeeiiiniininiiiiiiie et 200
423420 Office Equipment Merchant Wholesalers 200
423430 Computer and Computer Peripheral Equipment and Software Merchant Wholesalers ..........  ..ccccooevivennnene. 250
423450 .............. Medical, Dental, and Hospital Equipment and Supplies Merchant Wholesalers ..........cccccceee cveviinienniceneenne 200
423460 .............. Ophthalmic Goods Merchant WhoIESAIETS ............oocuiiiiiiiiiiiiiiie et en erreeareeseeneee e 150
423490 .............. Other Professional Equipment and Supplies Merchant Wholesalers ...........ccocoeiiiiiiiiiiicns e 150
423510 ....ccoeeee Metal Service Centers and Other Metal Merchant Wholesalers ..o e 200
423610 .....cceenee Electrical Apparatus and Equipment, Wiring Supplies, and Related Equipment Merchant ...........ccccoceee. 200
Wholesalers.
423620 .............. Household Appliances, Electric Housewares, and Consumer Electronics Merchant Whole- ...l 200
salers.
423690 Other Electronic Parts and Equipment Merchant Wholesalers ...........ccccooieviniieiiiiieesniieeeee 250
423710 Hardware Merchant WhOIESAIEIS .........cooiiiiiiiiiiie e 150
423720 Plumbing and Heating Equipment and Supplies (Hydronics) Merchant Wholesalers ............. 200
423730 Warm Air Heating and Air-Conditioning Equipment and Supplies Merchant Wholesalers ..... 150
423810 ..o Construction and Mining (except Oil Well) Machinery and Equipment Merchant Whole- .............ccccc..... 250
salers.
423860 .............. Transportation Equipment and Supplies (except Motor Vehicle) Merchant Wholesalers ....... ....ccccciiiiiiieens 150
423920 .............. Toy and Hobby Goods and Supplies Merchant Wholesalers ............cocooieiiiiiiiiiiiiiniieiies e 150
424110 Printing and Writing Paper Merchant Wholesalers ... 200
424120 Stationery and Office Supplies Merchant Wholesalers ...........ccccoeeiiiiiiieniieeseeneeee e 150
424130 Industrial and Personal Service Paper Merchant Wholesalers ............ccccocueriiiniiinecniieneenene. 150
424210 Drugs and Druggists’ Sundries Merchant Wholesalers ...........cccooiiieiiiiiiinnieesee e 250
424320 .............. Men’s and Boys’ Clothing and Furnishings Merchant Wholesalers ..............ccccccooiiiiiiiiiiiin o 150
Footwear Merchant WhOIESAIEIS .........cooiiiiiiiiiie ettt e srree s beeessaseeesaneeeaanes 200
General Line Grocery Merchant WhoIESalers .........c..cooiiiiiiiiieiiiie et 250
Packaged Frozen Food Merchant WholeSalers ...........cccoiiiiiiiiiiieiiiie e 200
Dairy Product (except Dried or Canned) Merchant Wholesalers ............ccoceeviieeiieeeeiiene e, 200
Poultry and Poultry Product Merchant Wholesalers ...........ccccooiiiiiiiiiiniiie e 150
Confectionery Merchant WhoIESalers ...........ocooiiiiiiiiiiiiii e 200
424470 .............. Meat and Meat Product Merchant WhOIESAIErS .............oiiiiiiiiiiiii e rirees teeeenreeeanneeeennes 150
424490 Other Grocery and Related Products Merchant Wholesalers 250
424510 Grain and Field Bean Merchant WhoIESAIErS .........ccceiciiiiiiiiiiiiieeieeee e 200
424610 Plastics Materials and Basic Forms and Shapes Merchant Wholesalers ... 150
424690 Other Chemical and Allied Products Merchant Wholesalers ....................... 150

424710 Petroleum Bulk Stations and Terminals ............ccoocouiiiieiiiiiiiiieie e 200
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SMALL BUSINESS SIzE STANDARDS BY NAICS INDUSTRY—Continued

Size standards Size standards

NAICS Codes NAICS U.S. Industry title in millions of in number of
dollars employees
424720 .............. Petroleum and Petroleum Products Merchant Wholesalers (except Bulk Stations and Ter- .......ccccccceeveeen. 200
minals).
424810 Beer and Ale Merchant WhOIESaIErS ..........oooiiiiiiiiiiie e 200
424820 Wine and Distilled Alcoholic Beverage Merchant Wholesalers .. 250
424910 Farm Supplies Merchant Wholesalers ...........cccocevereenenenicnenns 200
424920 Book, Periodical, and Newspaper Merchant Wholesalers ...........cccoccvvivcieeiiiieeciieee e 200
424940 .............. Tobacco and Tobacco Product Merchant WhoIESAIEIS .........cueiiiiiiiiiiiiieeiee e eeerieee e e e naeeeas 250
424950 .........o... Paint, Varnish, and Supplies Merchant WhOIESAIEIS .........ccceiiiiiiiiiiie e riees eeeessieeeesireeeennnes 150
454310 ..o FUBI DAIBIS ...ttt ettt ettt e ettt e ettt e e sttt e e e ate e e e ame e e e e beeesanbeeesanbeeeaanneees  eeeessnseesssseeesannes 100
* * * * *

Dated: January 15, 2016.
Maria Contreras-Sweet,
Administrator.
[FR Doc. 2016—01411 Filed 1-22-16; 8:45 am]
BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG60

Small Business Size Standards:
Inflation Adjustment to Monetary
Based Size Standards

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: This rule finalizes, without
change, the U.S. Small Business
Administration’s (SBA or Agency) June
12, 2014 interim final rule that adjusted
monetary small business size standards
(i.e., receipts, assets, net worth, and net
income) for inflation that has occurred
since the last inflation adjustment in
2008. Specifically, the interim final rule
increased by 8.73 percent all industry
specific monetary small business size
standards (except the $750,000 receipts
based size standard for agricultural
enterprises established by the Small
Business Act). The interim final rule
also increased by the same rate the
tangible net worth and net income based
alternative size standard for the Small
Business Investment Company (SBIC)
Program and receipts based size
standards for Sales of Government
Property (Other Than Manufacturing)
and Stockpile Purchases. This final rule
adopts those increases, without change.
DATES: This rule is effective on January
25, 2016.

FOR FURTHER INFORMATION CONTACT: Carl
Jordan, Office of Size Standards, (202)
205-6618 or sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION:

Inflation Adjustment

SBA’s small business size regulations
require that the Agency examine the
impact of inflation on monetary size
standards (e.g., receipts, tangible net
worth, net income, and assets) and make
necessary adjustments at least once
every five years. (13 CFR 121.102(c)).
Accordingly, on June 12, 2014, SBA
published an interim final rule (IFR)
that increased by 8.73 percent all
industry specific monetary small
business size standards (except the
$750,000 receipts based size standard
for agricultural enterprises established
by the Small Business Act) (79 FR
33647). Previous to the June 12, 2014
interim final rule, SBA had last updated
size standards for inflation on August
18, 2008 (see 73 FR 41237 (July 18,
2008)).

In addition, the Small Business Jobs
Act of 2010 (Jobs Act), Public Law 111—
240, sec. 1344, Sep. 27, 2010, requires
SBA to review all size standards every
five years and make necessary
adjustments to reflect current industry
and Federal market conditions.

In accordance with the Jobs Act, SBA
has completed a review of all industry
specific monetary based size standards
using the latest industry and Federal
contracting data available. As part of
that review, SBA did not take into
consideration inflation that had
occurred since 2008. In the IFR, SBA
provided reasons for not considering
inflation as part of the comprehensive
review. Specifically, SBA could not
combine static industry data with the
fluctuating inflation during the course
of the review that produced a series of

rules for different sectors at different
times. Trying to do so would have
resulted in different inflation factors for
different industries, thereby making size
standards inconsistent among
industries.

Summary and Discussion of Public
Comments on the June 12, 2014 IFR

On June 12, 2014, SBA issued an IFR
(79 FR 33647), increasing by 8.73
percent all industry specific monetary
small business size standards (except
the $750,000 receipts based size
standard for agricultural enterprises
established by the Small Business Act).
The adjustment represented inflation, as
measured by the Gross Domestic
Product (GDP) price index, since the
previous inflation adjustment published
in July 2008. The 8.73 percent increase
was applied to 492 industry specific
size standards (487 receipts based and
five assets based) and three program
specific size standards, namely: (1)
Tangible net worth and net income
based alternative size standards for the
SBIC Program (13 CFR 121.301(c)); (2)
Sales of Government Property Other
Than Manufacturing (13 CFR 121.502);
and (3) Stockpile Purchases (13 CFR
121.512). For the reasons SBA provided
in the June 12, 2014 IFR, SBA did not
increase the tangible net worth and net
income based alternative size standards
for SBA’s 504 and 7(a) Loan Programs
(13 CFR 121.301(b)). Increases became
effective July 14, 2014.

The IFR requested comments from the
public on SBA’s methodology of using
the GDP price index for adjusting size
standards and suggestions for
alternative measures of inflation, on
whether SBA should adjust employee
based size standards for labor
productivity growth and technical
changes similar to adjusting monetary
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based size standards for inflation, and
on changes to program specific size
standards. SBA received 13 comments,
eight of which supported the increases.
All comments are available at the
Federal Rulemaking Portal,
www.regulations.gov. Below is a
discussion of those comments and
SBA’s responses.

Comment on the Inflation Index

A construction company commented
in favor of increasing size standards for
inflation. The commenter
recommended, however, that SBA use
the Consumer Price Index (CPI), rather
than the GDP price index that the
Agency used.

SBA response: In the IFR, SBA
reviewed various measures of inflation
and provided an explanation why the
Agency selected the GDP price index,
rather than other indices such as the
CPI, as the most appropriate measure for
adjusting size standards. Moreover, the
commenter did not provide a
convincing justification as to why the
CPI is a better measure of inflation than
the GDP price index. For these reasons,
SBA is not adopting the commenter’s
recommendation in this final rule, but
will consider it in future adjustments.

Comment on Rounding

While supporting increases to size
standards for inflation and using the
GDP price index, another commenter
recommended that SBA round the
results in increments of $100,000 rather
than $500,000. It seemed “. . . arbitrary
and too generous for some and harmful
to others,” the commenter noted. The
rounding reduced some size standards
by $200,000—for example, $27.7
million to $27.5 million—and this will
have an impact on a lot of companies,
the commenter maintained.

SBA’s response: As in the previous
inflation adjustments, SBA rounded the
results to the nearest $500,000 to avoid
having too many size standards, in light
of public criticism that the Agency’s
size standards are overly complicated.
Having too many size standards,
especially with minor differences, can
lead to confusion and unnecessary
complexity in their application. Among
the 16 receipts based size standards
adjusted for inflation, only three ($15
million, $20.5 million, and $27.5
million) were reduced by $200,000 due
to rounding. This is minuscule relative
to the adjusted size standards, which
SBA believes would not cause much
harm to businesses. Thus, in this final
rule, SBA is not readjusting the size
standards for inflation by rounding
them to $200,000. However, SBA will
consider applying alternative rounding

amounts in future adjustments to size
standards for inflation.

Comment on the SBIC Alternative Size
Standard

Fully supporting size standards
increases for inflation, one commenter
stated that the increase to the Small
Business Investment Company (SBIC)
size standard allows SBICs to effectively
deploy capital to growing small
businesses. The commenter
recommended that SBA allow
automatic, formulaic updates to the size
standards based on the GDP price index
without prior public participation.

Another commenter supported a
greater increase to the tangible net
worth and net income based alternative
size standard that applies to the SBIC
Program. The commenter argued that
the increase should be greater because
SBA has not increased the alternative
size standard for the SBIC Program since
the 1994 inflation adjustment. For the
increase in the June 12, 2014 IFR SBA
used the GDP price index, which
resulted in an increase to the SBIC
alternative size standard to $19.5
million in tangible net worth and $6.5
million in average net income after
federal income tax, the commenter
explained. Furthermore, the commenter
pointed out that had SBA used the
increase in the GDP price index since
the 1994 adjustment, the resulting size
standard would be $26.5 million in
tangible net worth and $8.8 million in
average net income after federal income
tax. The commenter further contended
that Producer Price Index (PPI) could be
a better index to use for the SBIC
Program because most of the SBIC
investment goes to small manufacturers.
PPI, in the commenter’s opinion, would
raise the size standard to $31.3 million
in tangible net worth and $10.4 million
in average net income after federal
income tax. Finally, the commenter
suggested adopting $20 million in
tangible net worth and $7.0 million in
average net income after federal income
tax. The commenter also raised
concerns about the definition of
“tangible net worth.” Specifically, the
commenter pointed out that for the SBIC
Program the only intangible element
SBA deducts from net worth to
determine tangible net worth is
“goodwill.” The commenter
recommended that the Agency should
allow the deduction of all intangibles,
not just goodwill, in accordance with
U.S. generally accepted accounting
principles (GAAP).

SBA’s response: In any given
measurement period, inflation may be
insignificant or even negative. Given the
8.73 percent rate of inflation for the

period covered by this rule, SBA
believes that a 5-year review for size
standards for inflation is adequate. More
frequent, smaller increases (or
decreases) would lead to confusion in
applying size standards, particularly in
Federal contracting. Furthermore, to
change size standards SBA must comply
with Federal rulemaking and the
Regulatory Flexibility Act (RFA), which
require SBA to seek public comment on
contemplated changes, as well as
comply with other laws and Executive
Orders to address the impact of
regulatory changes on small businesses.
If inflation is really large, SBA may
adjust the size standards more
frequently than the 5-year interval.

It should be noted that the subject
rule was an IFR, seeking public
comments, rather than a proposed rule.
Therefore, the revised size standards in
the IFR were effective July 14, 2014. The
IFR applied the 8.73 percent increase for
inflation to all size standards across the
board. Any significant deviation from
that would require a separate
rulemaking action for the SBIC Program.
SBA can consider modifying the size
standard for the SBIC Program in the
future, provided that relevant data and
program needs would support a size
standard that is different from the one
adopted in this rule. The “tangible net
worth” measure of business size applies
to the alternative size standards for
SBA’s financial programs. Accordingly,
any concerns or issues regarding the
definition of “‘tangible net worth” are
better addressed to SBA’s Office of
Investment and Innovation.

SBA recognizes that inflation may not
impact every industry or program
equally. SBA’s small business size
standards apply to a wide variety of
Federal Government programs,
including the SBIC Program, and to
businesses engaged in multiple
industries. Although SBICs may support
firms in many manufacturing industries,
it is not limited to the manufacturing
sector. For these reasons, SBA uses a
broad measure of inflation for the entire
U.S. economy to determine the most
appropriate rate of inflation by which to
adjust all of its monetary size standards.
In the IFR, SBA explains in detail why
the GDP price index, rather than other
measures such as the PPI, is the most
appropriate measure of inflation for
adjusting size standards. SBA’s
decisions not to adjust the SBIC
alternative size standard from 1994 to
the 2008 inflation adjustment were
dictated by SBIC’s programmatic
considerations. Because the $20 million
tangible net worth and $7 million net
income size standards recommended by
the commenter are very close to SBA’s
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inflation adjusted levels of $19.5 million
tangible net worth and $6.5 million net
income published in the IFR, SBA is not
making any change in this final rule.

Comments on the Dredging Size
Standard

SBA received six comments on the
size standard for the Dredging and
Cleanup Services exception under
NAICS 237990, Other Heavy and Civil
Engineering Construction. The June 12,
2014 IFR increased the size standard for
Dredging and Cleanup Services from
$25.5 million to $27.5 million in
average annual receipts. Four of the six
commenters strongly supported the
increase, while two opposed it. The four
commenters supporting the increase
maintained that the increase is vital to
account for the escalating costs of labor,
equipment, and equipment
maintenance. They also stated that it
will allow firms that grew because of the
costs of inflation to remain small and
eligible for Federal procurement
opportunities for small businesses.

One of the commenters supporting the
increase to the dredging size standard
for inflation suggested that SBA take the
four largest costs on dredging projects
(i.e., fuel, labor, insurance and
equipment costs) into account to
calculate the inflation index for the
dredging size standard. Arguing that
dredging costs have increased more than
the GDP price index, the commenter
requested that the size standard for
dredging be raised to $30 million.

Two dredging contractors, on the
other hand, stated that the increase is
unjustified, and strongly oppose it. They
argued that the recent increase to the
dredging size standard accounted for
inflationary factors and was sufficiently
substantial to offset any need for an
adjustment for inflation. One opined
that a reasonable amount of time should
lapse prior to increasing the size
standard again. Representing a large
marine construction and dredging
contractor, another commenter argued
that the increase to the dredging size
standard reduces his company’s (and
presumably other similar businesses)
potential bid market while enhancing
the market power of the “big smalls,”
allowing them to dominate the “small
smalls” further. The commenter
maintained that fuel prices are actually
down while newer engines burn less
fuel. Advances in automation, reduced
plastic pipe prices, and improved
engine metallurgy are a few examples of
improved cost efficiencies a firm must
adopt to stay competitive, the
commenter added.

SBA’s response: On July 18, 2012, as
part of SBA’s comprehensive review of

size standards under the Jobs Act, SBA
had proposed to increase the size
standard for the Dredging and Surface
Cleanup Activities exception under
NAICS 237990 from $20 million to $30
million in average annual receipts (77
FR 42197). SBA received several
comments against the proposed
increase. After reviewing comments and
reevaluating the relevant industry data,
the Agency adopted a $25.5 million size
standard in the final rule (78 FR 77334
(December 23, 2013)). In the June 12,
2014 IFR, it was increased to $27.5
million for inflation. Adjustments in the
IFR are in addition to revisions that
were part of SBA’s ongoing
comprehensive size standards review.
SBA’s comprehensive size standards
review primarily focused on industry
structure (i.e., average firm size, startup
costs and entry barriers, industry
concentration, and distribution of firms
by business size) and Federal
contracting trends. It did not consider
the impacts of inflation on size
standards.

For the comprehensive review, SBA
reviewed size standards on a Sector by
Sector basis over a period of several
years. Including inflation in the analysis
would have meant applying different
inflation rates to different sectors.
Specifically, the amount of inflation
adjustment would be lower for sectors
reviewed earlier in the cycle and higher
for those reviewed later, resulting in
inconsistent size standards across
sectors and industries. To avoid this,
SBA decided to review all monetary
based size standards for inflation
separately at one time upon completion
of the review of all monetary based
industry size standards.

In the IFR, SBA increased all
monetary based industry size standards
by 8.73 percent across the board for
inflation, including those that were
increased more substantially than the
dredging size standard under the
comprehensive review. SBA’s
regulations require that the Agency
examine the impact of inflation on size
standards at least once every five years
and adjust them as needed. Five years
had passed between the current
inflation adjustment and the previous
adjustment issued in July 2008. A
majority of the commenters argued that
the increase in the dredging size
standard is warranted given the
increases in fuel, labor, insurance and
equipment costs. Moreover, based on
the Federal procurement data for fiscal
years 2012—2014, no additional
dredging firms would gain small
business status under the adjusted size
standard, suggesting that there would be
very minimal impact, if any, on firms

below the previous $25.5 million size
standard. For these reasons, SBA is
adopting $27.5 million in average
annual receipts as the size standard for
Dredging and Surface Cleanup
Activities exception under NAICS
237990, as published in the IFR.

Comment on the Size Standard for
Architectural Services

An association representing architects
expressed concerns that the increase in
size standard for Architectural Services
(NAICS 541310) from $7.0 million to
$7.5 million will pose additional
burdens on small architecture firms and
does not reflect the current business
environment in the profession.

The association stated that the SBA’s
February 10, 2012 final rule on Sector
54 (Professional, Technical and
Scientific Services) notes that “the
Administration’s goal is to increase the
size standard participation to 42 percent
of each applicable industry.” The
association stated that under the current
$7 million size standard for
architecture, over 95.5 percent of firms
qualify as small businesses, more than
double the goal, and raising it to $7.5
million will increase that to 96 percent.
The association maintained that there
have been significant deflationary
pressures on the cost of design and
construction projects due to the
economic crisis, fewer projects, and
increased competition. There has not
been sufficient inflation in the sector to
justify increasing the size standard, the
association added. The association
further maintained that the size
standard does not reflect the way
architects conduct business. For
example, an architect may have to hire
engineers to complete building projects,
and in some cases, similar to travel
agencies, an architectural firm can pass
through up to 50 percent of its fees to
subcontractors, the association added.

The association concluded that
additional increase to the size standard
will hurt small businesses by allowing
larger firms with greater resources and
marketing dollars to push out smaller
firms without those resources.

SBA’s response: To account for
inflation that occurred since the
previous inflation adjustment of July
2008, in the June 12, 2014 IFR, SBA
increased the size standard for NAICS
541310 (Architectural Services) from $7
million to $7.5 million in average
annual receipts. As part of SBA’s
comprehensive size standards review,
on March 16, 2011, SBA had issued a
proposed rule to increase the size
standard for NAICS 541310 and other
industries under NAICS Industry Group
5413 (Architectural, Engineering, and
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Related Services) from $4.5 million to
$19 million in average annual receipts
(76 FR 14323). SBA received significant
adverse comments to the proposed
increase. After weighing the comments
and reevaluating the relevant industry
and Federal contracting data, SBA
adopted $7 million as the size standard
for NAICS 541310 (77 FR 7490
(February 10, 2012)). As stated
elsewhere in this final rule and
explained in the IFR, for the
comprehensive review, size standards
were evaluated against the latest
industry and contracting factors, but not
against the inflation that occurred since
the previous inflation adjustment in July
2008.

The association’s statement that in the
February 10, 2012 final rule SBA noted
that the Administration’s goal is to
increase the size standard participation
to 42 percent of each applicable
industry is not correct. SBA has not
established such a goal. For the majority
of industries the current size standards
include 90-95 percent of firms as small,
and in some industries more. Thus, the
size standard for architects including
95-96 percent of firms as small is not
inconsistent with most other industries.
Moreover, although the $7.5 million size
standard for architectural services
includes 9596 percent of firms, it
includes less than 50 percent of total
industry receipts and less than 30
percent of Federal contracting dollars.

SBA does not agree with the argument
that, because architectural firms
subcontract up to 50 percent of their
work to other disciplines, the receipts
based size standard does not reflect the
industry. In response to the comments
on the March 16, 2011 proposed rule
that SBA should allow architectural
firms to exclude subcontracting costs
when calculating the receipts, SBA
provided in the February 10, 2012 final
rule (see page 7502) an extensive
explanation of how the Agency
calculates receipts and what a company
can and cannot exclude from the
revenue computation.

More importantly, it should be noted
that the business model of architectural
firms is not comparable with that of
travel agencies. A travel agency may
collect the full value of a cruise, flight,
etc., from its customers, but must remit
most of those funds to the provider of
the services sold. It retains only a small
commission or fee and never has any
rights to the balance of the funds it
collects. Those funds do not increase
the travel agency’s asset base and are
not available to reduce its liabilities. On
the other hand, receipts an architectural
firm collects can be used to replenish
inventory, pay employees and other

subcontracting costs, reduce payables
and debt, pay bonuses, and for other
business purposes. They add to the
business’ asset base and net worth, and
reduce liabilities. Further, the Economic
Census data that SBA uses in
determining size standards include
these various costs as part of a
company’s gross receipts. Accordingly,
SBA'’s small business size regulations
(13 CFR 121.104) continue to state,

‘. . . subcontractor costs,
reimbursements for purchases a
contractor makes at a customer’s
request, and employee-based costs such
as payroll taxes, may not be excluded
from receipts.”

SBA also does not agree with the
association’s argument that an
additional increase to the size standard
will hurt small businesses by allowing
larger firms with greater resources to
push out smaller firms without those
resources. First, it did not provide any
data or analysis to support the
argument. Second, the data from the
Federal Procurement Data System—
Next Generation (FPDS-NG) do not
suggest that the increase in the size
standard for architectural services from
$4.5 million to $7 million in 2012 has
hurt firms below the prior $4.5 million
size standard. For example, during fiscal
years 2010-2011 (i.e., prior to the size
standard increase), firms below $4.5
million received about 25 percent of
total Federal contract dollars awarded
under NAICS 541310. Firms under $4.5
million still accounted for 25 percent of
total contract dollars during fiscal years
2013-2014 (i.e., after the size standard
increase), despite a 33 percent decline
in total Federal dollars in that NAICS
code as compared to fiscal years 2010—
2011. Moreover, during fiscal years
2013—-2014 (i.e., under the $7 million
size standard) firms below $4.5 million
accounted for 85 percent of total dollars
awarded to small businesses, as
compared to only about 4 percent going
to firms from $4.5 million to $7 million.
Based on these trends, SBA does not
expect an increase to the size standard
by $500,000 to cause much harm to and
burden on firms below $4.5 million.

Comment on the Size Standards for
NAICS Subsector 562

An elected official also commented on
the interim final rule with questions on
the rate of increase in the size standards
for NAICS Subsector 562, Waste
Management and Remediation Services.
First, the commenter asked whether the
rate of increase in the size standards for
waste management service businesses
reflects a similar increase in the GDP
inflation rate and if not, what factors
have been used to justify a larger

increase. Second, the commenter asked,
if there is a discrepancy, whether the
amount of the increase comported with
SBA’s own protocol used in other
business increases. Third, the
commenter asked whether there was a
large discrepancy in size of businesses
in this category or rates of inflation
between regions of the country, and if
so whether these discrepancies are
significant enough to warrant region-
specific NAICS size rules.

SBA’s response: The rate of increase
that SBA applied to adjust size
standards in NAICS Subsector 562
reflects the same GDP price index rate
that the Agency applied to all monetary
based small business size standards.
Inflation based on the GDP price index
increased 8.73 percent from the first
quarter of 2008 to the fourth quarter of
2013. As in the previous inflation
adjustments, SBA also used the GDP
price index in the latest inflation
adjustment, because, as explained in the
interim final rule, for purposes of small
business size standards it is the most
comprehensive measure of movement in
the general price level in the economy.
As part of the comprehensive size
standards review under the Jobs Act, on
December 6, 2012, SBA published a
final rule increasing several size
standards in NAICS Subsector 562 (77
FR 72691). The increases in size
standards in NAICS Subsector 562 for
inflation are in addition to the increases
SBA adopted under the comprehensive
review.

SBA establishes small business size
standards only on a nationwide basis.
SBA believes it would be unmanageable
to establish and use size standards if
they were established on a regional
basis. First, the data SBA uses to review
or update size standards are generally
limited to the national level. Second,
size standards are used to determine
eligibility for various Federal programs,
including Federal Government
contracting, and SBA loan programs. If
the size standards were to vary by
geographic region, it would be very
difficult to use them. For example, it
would be difficult to determine what
size standards to apply when businesses
located in one region bid for Federal
work to be performed in another region.
Similarly, it would be difficult to
determine eligibility for an SBA loan
when a firm has operations in more than
one region.

General Comment on Size Standards
Increases

Another commenter stated that 98
percent of businesses (including non-
employer firms) are “truly small”
having only 1-19 employees. The
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commenter noted, correctly, that SBA
leaves non-employer firms out of its
statistics. The commenter claimed that
the average size of SBA’s loan increased
from $182,000 in 2008 to $547,000 in
2013, while the share of loans under
$100,000, which he claims generally go
to truly small businesses, decreased
from 24 percent to 9 percent. The
commenter used these statistics to argue
that the expansion of small business
size definitions has allowed large
corporations to qualify as small,
resulting in significantly larger loans to
a few, elite larger corporations. The
commenter cited the European Union
and Australian small business
definitions and other definitions used
by the U.S. Congress (e.g., 25 and 50
employees), and stated that SBA’s size
standards now include 99 percent of
employer firms and 99.4 percent of all
firms.

SBA’s response: SBA acknowledges
that some of its size standards could
include as much as 97 percent to 99
percent of firms in a given industry.
However, it is very important to point
out that while it may appear to be a
large segment of an industry in terms of
the percentage of firms, small firms in
those industries represent only about a
third of total industry receipts and less
than 25 percent of Federal contracting
dollars.

What constitutes a small business in
other countries does not apply and has
no relevance to SBA’s small business
definitions and U.S. Government
programs that use them. Depending on
their economic and political realities,
other countries have their own programs
and priorities that can be very different
from those in the U.S. Accordingly,
small business definitions other
countries use for their Government
programs can be vastly different from
those established by SBA for U.S.
Government programs. From time to
time, the U.S. Congress has used
different thresholds, sometimes below
the SBA’s thresholds, to define small
firms under certain laws or programs,
but those thresholds apply only to those
laws and programs and generally are of
no relevance to SBA’s size standards.
SBA establishes size standards, in
accordance with the Small Business
Act, for purposes of establishing
eligibility for Federal small business
procurement and financial assistance
programs. The primary statutory
definition of a small business is that the
firm is not dominant in its field of
operation. Accordingly, rather than
representing the smallest size within an
industry, SBA’s size standards generally
designate the largest size that a business
concern can be relative to other

businesses in the industry and still
qualify as small for Federal Government
programs that provide benefits to small
businesses.

SBA does not agree that increases in
average loan amounts and decreases in
smaller loans are solely due to the
increases in size standards for two
reasons. First, with the passage of the
Jobs Act in 2010, Congress increased the
limits for SBA’s 7(a) loans from $2
million to $5 million, for CDC/504 loans
from $1.5 million to $5.5 million, and
for 7(a) express loans from $300,000 to
$1 million. Second, at the same time,
Congress also increased the tangible net
worth and net income limits of the
alternative size standard from $8.5
million and $3 million to $15 million
and $5 million, respectively. Under the
alternative size standard, businesses
that are above their industry size
standards can qualify for SBA’s loans.
These statutory changes may be
important factors for the purported
changes in SBA’s lending. However,
such changes do not necessarily mean
that truly small businesses are getting
fewer loans now than in 2008. In fact,
businesses with less than 10 employees
received a total of $12.1 billion in loans
through SBA’s 7(a) and 504 Loan
Programs in 2014, as compared to $10.6
billion in 2008. That was in increase of
more than 14 percent.

Conclusion

With due consideration of all public
comments as discussed above, in this
final rule, SBA is adopting the increases
in all industry specific monetary size
standards for inflation, as published in
the IFR. SBA is also adopting the
increases in three program specific size
standards, namely the SBIC Program,
Sales of Government Property (Other
Than Manufacturing), and Stockpile
Purchases. Similarly, SBA is also
deleting references to the Surety Bond
Guarantee size standards for contracts
awarded in 2005 in the Presidentially
declared disaster areas following
Hurricanes Katrina, Rita, and Wilma,
and the determination date for
eligibility under the Agency’s Economic
Injury Disaster Loan (EIDL) Program in
connection with the same 2005
hurricanes, as published in the IFR.

Accordingly, SBA is issuing this final
rule to adopt, without change, the
interim final rule published on June 12,
2014.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Regulatory Flexibility Act (5 U.S.C.
601-612) and the Paperwork Reduction
Act (44 U.S.C. Ch. 35)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is not a “significant regulatory
action” for purposes of Executive Order
12866. To help explain the need for this
rule and the rule’s potential benefits and
costs, SBA provided a Cost Benefit
Analysis in the June 14, 2014 interim
final rule. This is also not a ‘“‘major rule”
under the Congressional Review Act (5
U.S.C. 800).

1. Is there a need for the regulatory
action?

SBA’s statutory mission is to aid and
assist small businesses through various
financial, procurement, business
development, and advocacy programs.
To assist the intended beneficiaries of
these programs effectively, SBA must
establish distinct definitions of which
businesses are deemed small businesses.
The Small Business Act (15 U.S.C.
632(3)(a)) (Act) delegates to the SBA
Administrator the responsibility for
establishing small business definitions.
The Act also requires that small
business definitions vary to reflect
industry differences. The
supplementary information to this final
rule explains the approach SBA follows
when adjusting size standards for
inflation. Based on the rise in the
general level of prices, SBA believes
that an inflation adjustment to size
standards is necessary to reflect small
businesses in industries with monetary
size standards.

2. What are the potential benefits and
costs of this regulatory action?

The most significant benefit to
businesses of this final rule is to enable
those that have exceeded size standards
simply due to inflation to regain
eligibility for Federal small business
assistance programs. This will also help
businesses to retain small business
eligibility for Federal programs for a
longer period. These programs include
SBA'’s financial assistance programs,
economic injury disaster loans, and
Federal procurement programs intended
for small businesses. Federal agencies
use SBA’s 8(a) Business Development
Program, Historically Underutilized
Business Zones (HUBZone), Women-
owned Small Businesses (WOSB),
Economically Disadvantaged Women-
owned Small Businesses (EDWOSB),
and Service-disabled Veteran-owned
Small Businesses (SDVOSB) Programs
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to provide contracting opportunities for
qualified small businesses. Federal
agencies also use SBA’s size standards
for other regulatory and program
purposes. These programs assist small
businesses to become more
knowledgeable, stable, and competitive.
SBA estimates that this rule will enable
approximately 8,500 firms in industries
with receipts based size standards and
about 170 firms in industries with assets
based size standards, currently above
SBA’s size standards, to gain small
business status and become eligible for
these programs. This will increase the
small business share of total receipts in
industries with receipts based size
standards from 31.2 percent to 31.8
percent and the small business share of
total assets in industries with assets
based size standards from 8.8 percent to
9.4 percent.

Three groups will benefit from the
revisions of size standards in this rule:
(1) Some businesses that are above the
current size standards may gain small
business status under the higher,
inflation-adjusted size standards,
thereby enabling them to participate in
Federal small business assistance
programs; (2) growing small businesses
that are close to exceeding the current
size standards will be able to retain their
small business status under the higher
size standards, thereby enabling them to
continue their participation in the
programs; and (3) Federal agencies that
will have a larger pool of small
businesses from which to draw for their
small business procurement programs.

Based on the FPDS-NG data for fiscal
years 2012—2014, SBA estimates that
firms gaining small business status
under the inflation adjusted size
standards could receive Federal
contracts totaling $150 million to $175
million annually under SBA’s small
business, 8(a), SDB, HUBZone, WOSB,
EDWOSB, and SDVOSB Programs, and
unrestricted procurements. The added
competition for many of these
procurements can also result in lower
prices to the Government for
procurements reserved for small
businesses, but SBA cannot quantify
this benefit.

Based on the fiscal years 2012—-2014
data, SBA estimates about 70 additional
loans totaling about $30 million could
be made to these newly defined small
businesses under SBA’s 7(a) and 504
Loan Programs under the adjusted size
standards. Increasing the size standards
will likely result in more guaranteed
loans to small businesses in these
industries, but it is impractical to try to
estimate the exact number and total
amount of loans. There are two reasons
for this: (1) Under the Jobs Act, SBA can

now guarantee substantially larger loans
than in the past; and (2) as described
above, the Jobs Act established an
alternative size standard ($15 million in
tangible net worth and $5 million in net
income after income taxes) for business
concerns that do not meet the size
standards for their industry. Therefore,
SBA finds it difficult to quantify the
actual impact of these inflation adjusted
size standards on its 7(a) and 504 Loan
Programs.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan (EIDL) Program. Since this
program is contingent on the occurrence
and severity of a disaster in the future,
SBA cannot make a meaningful estimate
of this impact.

In addition, newly defined small
businesses will also benefit through
reduced fees, less paperwork, and fewer
compliance requirements that are
available to small businesses through
the Federal Government.

To the extent that those nearly 8,700
additional small firms could become
active in Federal procurement programs,
the adjusted size standards in this final
rule may entail some additional
administrative costs to the Government
as a result of more businesses being
eligible for Federal small business
programs. For example, there will be
more firms seeking SBA’s guaranteed
loans, more firms eligible for enrollment
in the System of Award Management
(SAM) database, and more firms seeking
certification as 8(a) or HUBZone firms
or qualifying for small business, WOSB,
EDWOSB, SDVOSB, and SDB status.
Among those newly defined small
businesses seeking SBA’s assistance,
there could be some additional costs
associated with compliance and
verification of small business status and
protests of small business status.
However, SBA believes that these added
administrative costs will be minimal
because mechanisms are already in
place to handle these requirements.

In some cases, Federal Government
contracts may have higher costs. With a
greater number of businesses defined as
small, Federal agencies may choose to
set aside more contracts for competition
among small businesses, rather than
using full and open competition. The
movement from unrestricted to small
business set-aside contracting might
result in competition among fewer total
bidders, although there will be more
small businesses eligible to submit
offers. However, the additional costs
associated with fewer bidders are
expected to be minor since, by law,
procurements may be set aside for small
businesses, or set aside for competition
among 8(a), HUBZone, WOSB,

EDWOQOSB, or SDVOSB Program
participants only if awards are expected
to be made at fair and reasonable prices.
In addition, there may be higher costs
when more full and open contracts are
awarded to HUBZone businesses that
receive price evaluation preferences.

The size standards adjustments in this
final rule may have some distributional
effects among large and small
businesses. Although SBA cannot
estimate with certainty the actual
outcome of the gains and losses among
small and large businesses, it can
identify several probable impacts. There
may be a transfer of some Federal
contracts to small businesses from large
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more contracts for small businesses. In
addition, some Federal contracts may be
awarded to HUBZone concerns instead
of large businesses since these firms
may be eligible for a price evaluation
preference for contracts when they
compete on a full and open basis.

Similarly, some businesses defined as
small under the current size standards
may obtain fewer Federal contracts due
to the increased competition from more
businesses defined as small under the
proposed size standards. This transfer
may be offset by a greater number of
Federal procurements set aside for all
small businesses. The number of newly
defined and expanding small businesses
that are willing and able to sell to the
Federal Government will limit the
potential transfer of contracts from large
and currently defined small businesses.
SBA cannot estimate the potential
distributional impacts of these transfers
with any degree of precision.

The revisions to the current monetary
based industry size standards for 481
industries and 11 “exceptions” and to
the monetary based size standards for
other specific programs are consistent
with SBA’s statutory mandate to assist
small business. This regulatory action
promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards, when
appropriate, including periodic inflation
adjustments, ensure that intended
beneficiaries have access to small
business programs designed to assist
them.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
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associated with this action including
possible distributions impacts that
relate to Executive Order 13563 is
included above in the Cost Benefit
Analysis under Executive Order 12866.

In an effort to engage interested
parties in this action, SBA gave
appropriate consideration to all input,
suggestions, recommendations, and
relevant information obtained from
industry groups, individual businesses,
and Federal agencies in preparing this
final rule.

The review of size standards in
industries and financial assistance
programs covered in this final rule is
consistent with Executive Order 13563,
Section 6, calling for retrospective
analyses of existing rules. The last
inflationary adjustment of monetary
based size standards occurred in July
2008.

In addition to the inflationary
adjustment of monetary based size
standards published in the June 12,
2014 interim final rule, as part of the
comprehensive size standards review,
SBA reviewed all the receipts and assets
based industry size standards and made
necessary adjustments to ensure that
they reflect current industry and market
conditions.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that this
final rule will not have substantial,
direct effects on the States, on the
relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this final rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this final rule will
not impose any new reporting or
recordkeeping requirements.

Final Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this rule may have a significant
impact on a substantial number of small
businesses in the industries covered by
the rule. As described above, this rule

may affect small businesses seeking
Federal contracts, loans under SBA’s
7(a), 504 and Economic Injury Disaster
Loan Programs, and assistance under
other Federal small business programs.

Immediately below, SBA sets forth a
final regulatory flexibility analysis
(FRFA) of this rule addressing the
following questions: (1) What are the
need for and objective of the rule? (2)
What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?
(3) What are the projected reporting,
recordkeeping, and other compliance
requirements of the rule? (4) What are
the relevant Federal rules that may
duplicate, overlap, or conflict with the
rule? and (5) What alternatives will
allow the Agency to accomplish its
regulatory objectives while minimizing
the impact on small businesses?

1. What are the need for and objective
of the rule?

As discussed in the supplemental
information, the revision to the
monetary based size standards for
inflation more appropriately defines
small businesses. This final rule restores
small business eligibility in real terms to
businesses that have grown above the
size standard due to inflation rather
than due to increased business activity.
A review of the latest inflation indexes
indicates that inflation has increased
sufficiently to warrant an increase to the
current monetary based size standards.

Section 3(a) of the Small Business Act
(15 U.S.C. 632(3)(a)) gives SBA the
authority to establish and change size
standards. Within its administrative
discretion, SBA implemented a policy
in its regulations to review the effect of
inflation on size standards at least once
every five years (13 CFR 121.102(c)) and
make any changes as appropriate. As
discussed in the supplementary
information, inflation has increased at a
sufficient level since the time of the
2008 final rule to warrant a further
adjustment to size standards at this
time.

2. What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?

SBA estimates that about 8,500
additional firms will become small
because of increased receipts based size
standards of 476 industries and 11
“exceptions.” That represents 0.2
percent of total firms that are small
under current monetary based size
standards. This will result in an
increase in the small business share of
total industry receipts in those
industries from 31.2 percent under the
current size standards to 31.8 percent

under the inflation-adjusted size
standards. Due to the adjustment of
assets based size standards in five
industries, about 170 additional firms
will gain small business status in those
industries. This will increase the small
business share of total assets in those
industries from 8.8 percent to 9.4
percent. The size standards adopted in
this final rule will enable businesses
that have exceeded the size standards
for their industries to regain small
business status. It will also help
currently small businesses to retain
their small business status for a longer
period. Many firms may have lost their
eligibility and find it difficult to
compete at current size standards with
companies that are significantly larger
than they are. SBA believes the
competitive impact will be positive for
existing small businesses and for those
that exceed the size standards but are on
the very low end of those that are not
small. They might otherwise be called
or referred to as mid-sized businesses,
although SBA only defines what is
small; entities that are not small are
“other than small.”

3. What are the projected reporting,
recordkeeping and other compliance
requirements of the rule?

The inflation adjustment to size
standards imposes no additional
reporting or recordkeeping requirements
on small businesses. However,
qualifying for Federal procurement and
a number of other programs requires
that businesses register in the SAM
database and certify in SAM that they
are small at least once annually.
Therefore, newly eligible small
businesses opting to participate in those
programs must comply with SAM
requirements. Businesses whose status
changes in SAM from other than small
to small must update their SAM profiles
and complete the “representations and
certifications” sections of SAM.
However, there are no costs associated
with SAM registration or certification.
Changing size standards alters access to
SBA’s programs that assist small
businesses, but does not impose a
regulatory burden because they neither
regulate nor control business behavior.

4. What are the relevant Federal rules,
which may duplicate, overlap, or
conflict with the rule?

Under section 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(3)(a)(2)(C),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by statute
to do otherwise. In 1995, SBA published
in the Federal Register a list of statutory
and regulatory size standards that
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identified the application of SBA’s size
standards as well as other size standards
used by Federal agencies (60 FR 57988
(November 24, 1995)). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing size
standards.

However, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
SBA’s regulations (13 CFR 121.903(c))
authorize an agency to establish an
alternative small business definition for
the sole purpose of performing a
regulatory flexibility analysis pursuant
to the Regulatory Flexibility Act (5
U.S.C. 601(3)), after consultation with
the Office of Advocacy of the U.S. Small
Business Administration.

5. What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
systems of numerical size standards.

SBA’s only other consideration was
whether to adopt the size standards
presented in the interim final rule with
no further increase for the inflation.
However, SBA believes that the
inflation that has occurred since the
publication of the June 12, 2014 interim
final rule is not sufficient to warrant an
additional increase at this time.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m For the reasons set forth in the

preamble, the interim rule amending 13

CFR part 121, which was published at

79 FR 33647 on June 12, 2014, is

adopted as a final rule without change.
Dated: January 12, 2016.

Maria Contreras-Sweet,

Administrator.

[FR Doc. 2016-01410 Filed 1-22-16; 8:45 am]

BILLING CODE 8025-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 11, 16, 106, 110, 114,
117, 120, 123, 129, 179, and 211

[Docket No. FDA-2011-N-0920]

RIN 0910-AG36

Current Good Manufacturing Practice,
Hazard Analysis, and Risk-Based

Preventive Controls for Human Food;
Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA or we) is
correcting a final rule that published in
the Federal Register of September 17,
2015. That final rule amended our
regulation for current good
manufacturing practice in
manufacturing, packing, or holding
human food to modernize it, and to add
requirements for domestic and foreign
facilities that are required to register
under the Federal Food, Drug, and
Cosmetic Act (the FD&C Act) to
establish and implement hazard
analysis and risk-based preventive
controls for human food. That final rule
also revised certain definitions in our
current regulation for registration of
food facilities to clarify the scope of the
exemption from registration
requirements provided by the FD&C Act
for “farms.” The final rule published
with some editorial and inadvertent
errors. This document corrects those
€ITOTS.

DATES: Effective: January 26, 2016.

FOR FURTHER INFORMATION CONTACT:
Jenny Scott, Center for Food Safety and
Applied Nutrition (HFS-300), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-2166.

SUPPLEMENTARY INFORMATION: In the
Federal Register of Thursday,
September 17, 2015 (80 FR 55908), FDA
published the final rule “Current Good
Manufacturing Practice, Hazard
Analysis, and Risk-Based Preventive
Controls for Human Food” with some
editorial and inadvertent errors. This
action is being taken to correct
inadvertent errors in the preamble and
codified.

In FR Doc. 2015-21920, appearing on
page 55908 in the Federal Register of
Thursday, September 17, 2015, the
following corrections are made:

1. On page 55908, in the first column,
the headings section of the document,

under the line containing “[Docket No.
FDA-2011-N-0920],” is corrected by
adding “RIN 0910-AG36”".

2. On page 55938, in the second
column, in the first paragraph under
“VII. Comments on Proposed General
Revisions to Current Part 110 (Final Part
117),” “revising provisions directed to
preventing contamination of food and
food-contact substances” is corrected to
read “‘revising provisions directed to
preventing contamination of food and
food-contact surfaces.”

m 3. On page 56151, beginning in the
second column, revise § 117.8 to read as
follows:

“§117.8 Applicability of subpart B of this
part to the off-farm packing and holding of
raw agricultural commodities.

Except as provided by § 117.5(k)(1),
subpart B of this part applies to the off-
farm packaging, packing, and holding of
raw agricultural commodities.
Compliance with this requirement for
raw agricultural commodities that are
produce as defined in part 112 of this
chapter may be achieved by complying
with subpart B of this part or with the
applicable requirements for packing and
holding in part 112 of this chapter.”

§117.405 [Corrected]

m 4. On page 56164, in the first column,
in §117.405 Requirements to establish
and implement a supply chain program,
paragraph (c) introductory text is
corrected to read as follows:

“(c) When a supply-chain-applied
control is applied by an entity other
than the receiving facility’s supplier
(e.g., when a non-supplier applies
controls to certain produce (i.e.,
produce covered by part 112 of this
chapter), because growing, harvesting,
and packing activities are under
different management), the receiving
facility must:”

Dated: January 14, 2016.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2016-01092 Filed 1-22-16; 8:45 am]
BILLING CODE 4164-01-P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1314

[Docket No. DEA-347]

RIN 1117-AB30

Self-Certification and Employee

Training of Mail-Order Distributors of
Scheduled Listed Chemical Products

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Final rule.

SUMMARY: This document finalizes the
Drug Enforcement Administration’s rule
implementing the requirements of the
Combat Methamphetamine
Enhancement Act of 2010 establishing
self-certification and training
requirements for mail-order distributors
of scheduled listed chemical products.
This action finalizes without change the
interim final rule with request for
comment published on April 13, 2011.
DATES: This rule takes effect January 25,
2016.

FOR FURTHER INFORMATION CONTACT:
Barbara J. Boockholdt, Office of
Diversion Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, Virginia 22512; Telephone:
(202) 598-6812.

SUPPLEMENTARY INFORMATION:

Legal Authority

The Drug Enforcement
Administration (DEA) implements and
enforces titles II and III of the
Comprehensive Drug Abuse Prevention
and Control Act of 1970, as amended. 21
U.S.C. 801-971. Titles IT and III are
referred to as the “Controlled
Substances Act” and the “Controlled
Substances Import and Export Act,”
respectively, but they are collectively
referred to as the “Controlled
Substances Act” or the “CSA” for the
purposes of this action. The DEA
publishes the implementing regulations
for these statutes in title 21 of the Code
of Federal Regulations (CFR), parts 1300
to 1321. The CSA and its implementing
regulations are designed to prevent,
detect, and eliminate the diversion of
controlled substances and listed
chemicals into the illicit market while
providing for the legitimate medical,
scientific, research, and industrial needs
of the United States.

The CSA grants the Attorney General
authority to promulgate rules and
regulations relating to the registration
and control of the manufacture,
distribution, and dispensing of
controlled substances and listed

chemicals, 21 U.S.C. 821, and the
efficient execution of his statutory
functions. 21 U.S.C. 871(b). The
Attorney General has delegated this
authority to the Administrator of the
DEA, 28 CFR 0.100(b), who in turn has
redelegated certain authorities to the
Deputy Assistant Administrator of the
DEA Office of Diversion Control
(“Deputy Assistant Administrator”), 28
CFR part 0, appendix to subpart R.

By this document, the DEA finalizes
the interim final rule, ““Self-Certification
and Employee Training of Mail-Order
Distributors of Scheduled Listed
Chemical Products” published on April
13, 2011, at 76 FR 20518. This rule
became effective on April 13, 2011. The
interim final rule solicited public
comments for which the comment
period closed on June 13, 2011. No
comments were received in response to
the publication. No changes are being
made to the rule.

Background

The preamble to the interim final rule
explained that section 2 of the Combat
Methamphetamine Enhancement Act of
2010 (MEA) (Pub. L. 111-268, 124 Stat.
2847) amended 21 U.S.C. 830(e)(2) to
establish new requirements for mail-
order distributors to self-certify with the
DEA in order to sell scheduled listed
chemical products at retail. Sales “at
retail”” are those intended for personal
use. 21 U.S.C. 802(48); 21 CFR
1300.02(b). As Congress directed in the
MEA, the DEA has established through
this rule criteria for certifications of
mail-order distributors consistent with
the criteria previously established for
certifications of other regulated sellers.1
The self-certification must include a
statement that the mail-order distributor
understands the requirements
applicable under 21 CFR part 1314 and
agrees to comply with those
requirements. Prior to certification,
mail-order distributors of scheduled
listed chemical products are required to
provide the DEA-developed training
(available at the DEA’s Web site) to their
employees.

The MEA is the most recent in a series
of legislative actions aimed at
preventing illicit drug manufacturers’
access to methamphetamine precursor
chemicals and enhancing penalties for

1The DEA initially established criteria for
certifications for regulated sellers pursuant to the
Combat Methamphetamine Epidemic Act of 2005
(CMEA), Public Law 109-177, 120 Stat. 256. The
DEA implemented the retail sales provisions of the
CMEA through Interim Final Rule, “Retail Sales of
Scheduled Listed Chemical Products; Self-
Certification of Regulated Sellers of Scheduled
Listed Chemical Products,” published Sept. 26,
2006 at 71 FR 56008; corrected at 71 FR 60609, Oct.
13, 2006.

methamphetamine production and
trafficking. Methamphetamine is a
highly addictive stimulant drug in
schedule II of the CSA. As recognized
through the acts of Congress, the
clandestine manufacture and
distribution of methamphetamine have
been and continue to be serious national
public health problems.2

Who are “mail-order distributors”
subject to the training and self-
certification requirements?

The MEA refers to “mail-order
distributors” but does not define the
term. As stated in the interim final rule,
the idea of mail-order distributor is
developed in 21 CFR part 1314, which
discusses regulated persons who make a
sale at retail of a scheduled listed
chemical product and are required
under § 1310.03(c) to submit a report of
the sales transaction to the
Administration. 21 CFR 1314.100(a).
The CSA and its implementing
regulations impose recordkeeping and
reporting requirements on regulated
persons who engage in transactions with
a nonregulated person or who engage in
an export transaction involving
ephedrine, pseudoephedrine,
phenylpropanolamine, or gamma-
hydroxybutyric acid, including drug
products containing these chemicals,
and who use or attempt to use the Postal
Service or any private or commercial
carrier. 21 CFR 1310.03(c). Of those
subject to the recordkeeping and
reporting requirements, only those
distributors who engage in mail-order
sales at retail of scheduled listed
chemical products are subject to the
training and self-certification
requirements. 21 CFR 1314.101 and
1314.102. A ““mail-order sale,” for
purposes of part 1314, is defined by
DEA regulations as a retail sale of
scheduled listed chemical products for
personal use where a regulated person
uses or attempts to use the U.S. Postal
Service or any private or commercial
carrier to deliver the product to the
customer. 21 CFR 1314.03. Mail-order
sales include purchase orders submitted
by phone, mail, fax, Internet, or any
method other than a face-to-face
transaction. Id. The terms “regulated
person,” “scheduled listed chemical
product,” and ““at retail” are defined in
21 U.S.C. 802.

The DEA is taking this opportunity in
publishing this final rule to provide in
this supplementary information a
clearer discussion of the development of

2E.g., HR.Rep. No. 109-299, pt. 2 (2005); For a
summary of effects of methamphetamine abuse and
addiction see NIDA InfoFacts: Methamphetamine
(available at http://www.drugabuse.gov/
publications/drugfacts/methamphetamine).
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the statutory and regulatory
requirements relating to ‘“mail-order
distributors” than was included in the
preamble of the interim final rule.
Before 1996 persons now labeled as
“mail-order distributors” were not
subject to specific regulation as a
distinct group. Beginning in 1996,
Congress has imposed a number of
requirements on these distributors,
specifically, in such laws as the
Comprehensive Methamphetamine
Control Act of 1996 (CMCA), Public
Law 104-237, 110 Stat. 3099; the
Methamphetamine Anti-Proliferation
Act of 2000 (MAPA), Public Law 106—
310, 114 Stat. 1227; the Combat
Methamphetamine Epidemic Act of
2005 (CMEA), Public Law 109-177, 120
Stat. 256; and the MEA.

The CMCA established monthly
reporting requirements applicable to
regulated persons who engage in
transactions with nonregulated persons
involving ephedrine, pseudoephedrine,
or phenylpropanolamine (including
drug products containing these
chemicals) and use or attempt to use the
Postal Service or any private or
commercial carrier. 21 U.S.C.
830(b)(3)(B). The DEA implemented the
monthly reporting requirement at 21
CFR 1310.03(c). The MAPA amended 21
U.S.C. 830(b)(3)(B) to require regulated
persons also to report mail-order export
transactions involving ephedrine,
pseudoephedrine, and
phenylpropanolamine.

The MAPA also established
exemptions from the mail-order
reporting requirements, including an
exemption relating to non-‘‘face-to-face”
transactions. 21 U.S.C. 830(b)(3)(D)(ii).
That exemption stipulates that retail
distributors generally are not required to
report non-face-to-face sales of U.S.
Food and Drug Administration-
approved (FDA-approved) drug
products containing ephedrine,
pseudoephedrine, or
phenylpropanolamine to ultimate users
if the seller’s activities related to those
products are almost exclusively
confined to sales for personal use, both
in terms of number and volume of sales.
Id.; 21 U.S.C. 802(49). Subsequently, the
CMEA specified, however, that this
clause is not applicable to sales of
scheduled listed chemical products at
retail. 21 U.S.C. 830(b)(3)(D)(ii). The
DEA interprets this to mean that “retail
stores that deliver these products to
customers by mail or delivery services
will need to comply with the provisions
for mail order sales reporting for these
transaction[s].” 71 FR 56008, 56011,
Sept. 26, 2006.

Certain additional requirements apply
to mail-order distributors. For instance,

under the CMEA, mail-order
distributors making retail sales of
scheduled listed chemical products
must confirm the purchaser’s identity
and may not sell more than 7.5 grams

of ephedrine base, pseudoephedrine
base, or phenylpropanolamine base in
scheduled listed chemical products per
customer during a 30-day period. 21
U.S.C. 830(e)(2)(A)—(B). Most recently,
the MEA added the requirement that
mail-order distributors self-certify in
order to sell scheduled listed chemical
products at retail, and makes it unlawful
for any person to negligently fail to self-
certify as required under section 830. 21
U.S.C. 830(e)(2)(C) and 842(a)(10).

Which locations are subject to the self-
certification requirement?

Section 2 of the MEA, codified at 21
U.S.C. 830(e)(2)(c), requires the
Attorney General to establish by
regulation “criteria for certifications of
mail-order distributors that are
consistent with the criteria established
for the certifications of regulated
sellers” under the CMEA. The CMEA
specifies that a separate certification is
required for each place of business at
which scheduled listed chemical
products are sold at retail. 21 U.S.C.
830(e)(1)(B)(ii)(1I); 21 CFR 1314.40(c).
The DEA analyzed the plain language
and purpose of the statute to interpret
the meaning of “‘each place of business”
where retail sales are made.3 As
described in the interim final rule, DEA
concludes that mail-order distributors
are required to certify at: (1) Every
location that prepares or packages
product for distribution to customers,
and (2) every location where employees
accept payment for such sales. This
interpretation is consistent with the
intent of the MEA to ensure that mail-
order distributors of scheduled listed
chemical products are aware of their
recordkeeping, reporting, customer
identification, and sales limit
requirements.

Regulatory Analyses

Executive Order 12866 (Regulatory
Planning and Review)

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), Principles of
Regulation. It has been determined that
this is not “‘a significant regulatory
action.” As discussed above, and in the

3The DEA notes that this statutory language is
materially different than the language requiring
entities that manufacture, distribute, or dispense
controlled substances or list I chemicals to register
at “each principal place of business or professional
practice.” 21 U.S.C. 822(e). The intent and rationale
for the two requirements are different, as well.

interim final rule, this action is
codifying statutory provisions and
involves no agency discretion as to
regulatory alternatives. As analyzed in
the interim final rule at 76 FR 20158,
the DEA has determined that the MEA’s
requirements will not impose an annual
cost on the economy of $100 million or
more, the standard for an economically
significant rule under Executive Order
12866. The DEA received no public
comments with respect to the interim
final rule.

Paperwork Reduction Act of 1995

To address the new mandates of the
MEA, the DEA has revised its existing
information collection “Self-
Certification, Training and Logbooks for
Regulated Sellers and Mail-Order
Distributors of Scheduled Listed
Chemical Products,” Information
Collection 1117-0046. The MEA
requires mail-order distributors to train
any employee who will be involved in
selling scheduled listed chemical
products and to document the training.
Mail-order distributors must also self-
certify to the DEA that all affected
employees have been trained and that
the mail-order distributor is in
compliance with all provisions of the
CMEA. No comments were received by
the DEA regarding the information
collection.

Regulatory Flexibility Analysis

The Deputy Assistant Administrator,
in accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601—
612), has reviewed this regulation and
by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. As noted in
the interim final rule, the RFA applies
to rules that are subject to notice and
comment. The DEA determined, as
explained in the interim final rule, that
public notice and comment were
impracticable and contrary to the public
interest. Consequently, the RFA does
not apply.

Although the RFA does not apply to
this rulemaking, the DEA has reviewed
the potential impacts in the interim
final rule, in which the DEA certified
that the rule will not have a significant
economic impact on small entities. As
published in the interim final rule,
based on reports filed, DEA expects that
the rule will affect only 9 firms, two of
which are not small based on the Small
Business Administration’s size
standards. For the seven small firms, the
only costs are the $21 annual fee, the
time required to complete the
certification (0.5 hours or about $20 for
a new self-certification application), and
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cost of training (0.5 hours or about $10).
The cost of compliance for these firms,
which appear to have between 5 and 25
employees, not all of whom would need
to be trained, is less than $200 and in
most cases, less than $100. The smallest
mail order pharmacies (those with fewer
than five employees) have average
annual sales of $1 million. The cost of
compliance is, therefore, less than 0.1
percent of sales and would not impose
a significant economic burden on any
small entity.

The DEA received no public
comments with respect to the interim
final rule and the DEA has not received
any other information that would
materially change the impact of this rule
on small entities. Therefore, the DEA
concludes this rulemaking will not have
a significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of 1995

This rule will not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, 109 Stat. 48). This rule will not
result in the expenditure by State, local
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

E.O. 12988 (Civil Justice Reform)

This regulation meets the applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132 (Federalism)

This rulemaking has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and the DEA has determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. This rulemaking does
not impose enforcement responsibilities
on any State; nor does it diminish the
power of any State to enforce its own
laws. The requirements of this rule are
mandated under the MEA, and the DEA
has no authority to alter them or change
the preemption. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Executive Order 13175 (Tribal
Consultation)

The DEA has analyzed this action
under Executive Order 13175 and this
rule will not have substantial direct

effects on one or more Indian tribes; will
not impose substantial direct
compliance costs on Indian tribal
governments; and will not preempt
tribal law. Therefore, a tribal summary
impact statement is not required.

Congressional Review Act

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of $100
million or more. It will not cause a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1314

Drug traffic control, Reporting and
recordkeeping requirements.

Accordingly, the interim final rule
amending 21 CFR part 1314 which was
published at 76 FR 20518 on April 13,
2011, is adopted as a final rule without
change.

Dated: January 19, 2016.
Louis J. Milione,
Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. 2016—01377 Filed 1-22—16; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 252

[Docket ID: DOD-2012-0S-0170]
RIN 0790-A198

Professional U.S. Scouting

Organization Operations at U.S.
Military Installations Overseas

AGENCY: Under Secretary of Defense for
Personnel and Readiness, DoD.
ACTION: Final rule.

SUMMARY: This rule updates policy and
outlines fiscal and logistical support the
DoD may provide to qualified scouting
organizations operating on U.S. military
installations overseas based on
Executive Order 12715, Support of
Overseas Scouting Activities for
Military Dependents, and pertinent
statutes as discussed below. It is DoD
policy to cooperate with and assist
qualified scouting organizations in
establishing and providing facilities and

services, within available resources, at
locations outside the United States to
support DoD personnel and their
families.

DATES: This rule is effective February
24, 2016.

FOR FURTHER INFORMATION CONTACT: Mr.
Chris Wright, 703-588-0172.

SUPPLEMENTARY INFORMATION: The
Department of Defense published a
proposed rule on November 24, 2014
(79 FR 69777—-69781), with a request for
public comments. The 60-day public
comment period ended on January 23,
2015. One public comment was
received. This comment is addressed as
follows:

Comment: It is my opinion that this
unchecked support of the scouting
organizations violates the Establishment
Clause of Amendment I to the United
States Constitution. The Boy Scouts
have acted as a religious organization by
using religion as a reason to exclude gay
scout leaders. Providing facilities and
equipment free of charge effectively
supports this effort and therefore
violates the Establishment Clause. I
wholeheartedly do not support this rule
change.

Response: During litigation, the
Department of Defense (DoD), along
with the Department of Justice, has
consistently defended the legality of the
statutorily authorized support to the
Boy Scouts of America (BSA) and other
organizations. In briefs, the Government
has argued that: (1) The BSA is a civic
organization, which focuses on
citizenship training, community service
and outdoor activities and physical
fitness; (2) DoD support to the BSA has
advanced several compelling military
purposes; and (3) DoD support to the
BSA does not result in Government
indoctrination or endorsement of
religion.

Executive Summary
I. Purpose of the Regulatory Action

This rule provides that support
provided by DoD is documented in
written agreements and signed by the
appropriate regional combatant
commander. Also, it would require
installation-specific support and
services to be based on a written
agreement and signed by the installation
commander or designee. These
agreements will replace the need for
these organizations to submit individual
articles of incorporation, written
constitutions, charters, or articles of
agreement to gain approval from the
installation commander to operate on
the installation. In addition to Executive
Order 12715, Title 10 of the United
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States Code specifies the DoD’s
authority to issue rules in this area.

Title 10, U.S.C., section 2606 provides
that: The Secretary may collaborate with
qualified scouting organizations in
establishing and providing facilities and
services for members of the armed
forces and their dependents, and
civilian employees of the Department of
Defense and their dependents, at
locations outside the United States.
Qualified scouting organizations may be
furnished support such as some
transportation support, available office
space, warehousing, utilities, supplies
and a means of communication, without
charge. The Secretary may reimburse a
qualified scouting organization for all or
part of the pay of an employee of that
organization for any period during
which the employee was performing
services, however any such
reimbursement may not be made from
appropriated funds. Employees of a
qualified scouting organization will not
be considered to be employees of the
United States, and the term “qualified
scouting organization” means the Girl
Scouts of the United States of America
and the Boy Scouts of America.

Title 10, U.S.C., section 2554 provides
that: The Secretary of Defense is
authorized to lend to the Boy Scouts of
America without reimbursement, for the
use and accommodation of Scouts,
Scouters, and officials who attend any
national or world Boy Scout Jamboree,
items such as cots, blankets,
commissary equipment, flags,
refrigerators, and other equipment.
Additionally, expendable medical
supplies and services, as may be
necessary or useful to the extent that
items are in stock and items or services
are available, can be provided at no
expense to the United States
Government for the delivery, return,
rehabilitation, or replacement of such
items. Before delivering such property,
the Secretary of Defense will take good
and sufficient bond for the safe return
of such property in good order and
condition, and the whole without
expense to the United States. The
Secretary of Defense is also authorized
to provide, without expense to the
United States Government,
transportation from the United States or
military commands overseas, and
return, on vessels of the Military Sealift
Command or aircraft of the Air Mobility
Command for Boy Scouts, Scouters, and
officials certified by the Boy Scouts of
America, as representing the Boy Scouts
of America at any national or world Boy
Scout Jamboree to the extent that such
transportation will not interfere with the
requirements of military operations. The
Secretary of Defense shall take from the

Boy Scouts of America, a good and
sufficient bond for the reimbursement to
the United States, of the actual costs of
transportation. If a Boy Scout Jamboree
is held on a military installation, the
Secretary of Defense may provide
personnel services and logistical
support at the military installation in
addition to the support previously
stated. Other departments of the Federal
Government are authorized, under such
regulations as may be prescribed by the
Secretary thereof, to provide to the Boy
Scouts of America equipment and other
services under the same conditions and
restrictions prescribed in the preceding
subsections for the Secretary of Defense.
The Secretary of Defense shall provide
at least the same level of support for a
national or world Boy Scout Jamboree as
was provided for the preceding national
or world Boy Scout Jamboree. The
Secretary of Defense may waive all
support if it determines that providing
the support would be detrimental to the
national security of the United States.

Title 10, U.S.C., section 2555
provides: The Secretary of Defense is
authorized to provide, without expense
to the United States Government,
transportation from the United States or
military commands overseas, and
return, on vessels of the Military Sealift
Command or aircraft of the Air Mobility
Command for Girl Scouts and officials
certified by the Girl Scouts of the United
States of America at any International
World Friendship Event or Troops on
Foreign Soil meeting which is endorsed
and approved by the National Board of
Directors of the Girl Scouts of the
United States of America and is
conducted outside of the United States.
Support is also authorized for United
States citizen delegates coming from
outside of the United States to triennial
meetings of the National Council of the
Girl Scouts of the United States of
America, and for the equipment and
property of Girl Scouts and officials, to
the extent that such transportation will
not interfere with the requirements of
military operations. Before furnishing
any transportation, the Secretary of
Defense shall take from the Girl Scouts
of the United States of America a good
and sufficient bond for the
reimbursement to the United States by
the Girl Scouts of the United States of
America, of the actual costs of
transportation furnished. Amounts paid
to the United States to reimburse it for
the actual costs of transportation
furnished will be credited to the current
applicable appropriations or funds to
which such costs were charged and
shall be available for the same purposes
as such appropriations or funds.

Executive Order 12715, May 3, 1990,
55 FR 19051, discusses the cooperation
and assistance authorized by section
2606(a) of title 10, and requires the
Secretary of Defense to issue regulations
concerning support.

II. Summary of the Major Provisions of
the Regulatory Action in Question

This rule discusses the types of
support DoD installation commanders
are authorized to provide, ensures
appropriated fund (APF) and non-
appropriated fund (NAF) assets are used
correctly, and requires the cost of the
support provided to be shared by each
of the Military Services in proportion to
benefits derived by their members from
overseas scouting programs.

III. Costs and Benefits

Program costs are less than $700,000
per year, consisting primarily of
salaries, transportation costs, and
supplies to support scouting programs
that directly complement and improve
quality of life programming for military
families overseas.

Retrospective Review

This rule is part of DoD’s
retrospective plan, completed in August
2011, under Executive Order 13563,
“Improving Regulation and Regulatory
Review.” DoD’s full plan and updates
can be accessed at: http://
www.regulations.gov/#!docketDetail;
dct=FR+PR+N+O+SR;rpp=10;po=0;
D=DOD-2011-OS-0036.

Executive Order 12866, ‘“‘Regulatory
Planning and Review”’ and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a nonsignificant regulatory
action and not economically significant
under section 3(f) of Executive Order
12866. The rule has been reviewed by
the Office of Management and Budget
(OMB).

Sec. 202, Pub. L. 104-4, “Unfunded
Mandates Reform Act”

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)


http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR;rpp=10;po=0;D=DOD-2011-OS-0036
http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR;rpp=10;po=0;D=DOD-2011-OS-0036
http://www.regulations.gov/#!docketDetail;dct=FR+PR+N+O+SR;rpp=10;po=0;D=DOD-2011-OS-0036
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(Pub. L. 104—4) requires agencies assess
anticipated costs and benefits before
issuing any rule whose mandates
require spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. In 2014, that
threshold is approximately $141
million. This interim final rule will not
mandate any requirements for State,
local, or tribal governments, nor will it
affect private sector costs.

Public Law 96-354, ‘“‘Regulatory
Flexibility Act” (5 U.S.C. 601)

This rule will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Public Law 96-511, ‘Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

DoD has determined this final rule
would not have federalism implications
under Executive Order 13132. It does
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 252

Military installations, Military
personnel, Scout organizations.

Accordingly 32 CFR part 252 is added
to read as follows:

PART 252—PROFESSIONAL U.S.
SCOUTING ORGANIZATION
OPERATIONS AT U.S. MILITARY
INSTALLATIONS OVERSEAS

Sec.

252.1
252.2
252.3
252.4
252.5
252.6

Authority: E.O. 12715, May 3, 1990, 55 FR
19051; 10 U.S.C. 2606, 2554, and 2555.

Purpose.
Applicability.
Definitions.
Policy.
Responsibilities.
Procedures.

§252.1 Purpose.

This part updates policy and outlines
fiscal and logistical support that the
DoD may provide to qualified scouting
organizations operating on U.S. military
installations overseas.

§252.2 Applicability.
This part applies to the Office of the
Secretary of Defense, the Military

Departments, the Office of the Chairman
of the Joint Chiefs of Staff and the Joint

Staff, the combatant commands, the
Office of the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities, and
all other organizational entities within
the DoD (referred to collectively in this
part as ““the DoD Components”).

§252.3 Definitions.

These terms and their definitions are
for the purposes of this part.

DoD personnel and their families.
Members of the Military Services and
their family members and DoD civilian
employees and their family members.

Military Services. The Army, Navy,
Air Force, and Marine Corps.

Qualified scouting organization. The
Girl Scouts of the United States of
America (GSUSA) and the Boy Scouts of
America (BSA).

Sponsored organization or sponsored
council. Scouting organizations or
councils authorized to operate as
scouting affiliates on military
installations.

§252.4 Policy.

It is DoD policy to cooperate with and
assist qualified scouting organizations
in establishing and providing facilities
and services, within available resources,
at locations outside the United States to
support DoD personnel and their
families in accordance with 10 U.S.C.
2606, 2554, and 2555 and Executive
Order 12715, “Support of Overseas
Scouting Activities for Military
Dependents”.

§252.5 Responsibilities.

(a) The Under Secretary of Defense for
Personnel and Readiness (USD(P&R))
oversees development and
implementation of this part.

(b) The DoD Component heads
implement this part and comply with its
provisions.

(c) In addition to the responsibilities
in paragraph (b) of this section and
acting as the DoD Executive Agent for
DoD support to the BSA and GSUSA
local councils and organizations in areas
outside of the United States in
accordance with 32 CFR part 212, the
Secretary of the Army:

(1) Makes policy determinations in
coordination with the other Military
Department Secretaries regarding topics
including, but not limited to, support
that:

(i) DoD installation commanders are
authorized to provide to the scouting
program and personnel.

(ii) The scouting organization
provides to DoD.

(2) Ensures accountability for
appropriated fund (APF) and non-
appropriated fund (NAF) assets used in

the support of qualified scouting
organizations.

(3) Provides input for and works with
the scouting organizations in
establishing the extent and scope of the
annual scouting programs in support of
DoD personnel and their families within
the parameters established in this part
and available resources.

(4) Ensures that the cost of the
support provided is shared by each of
the Military Services in proportion to
benefits derived by their members from
scouting programs overseas.

§252.6 Procedures.

(a) General guidance. (1) Support
provided by DoD and services provided
by qualified scouting organizations is
documented in a written agreement and
signed by the appropriate regional
combatant commander or designee.
Installation-specific support and
services are documented in a written
agreement and signed by the installation
commander or designee. This agreement
replaces the need for qualified scouting
organizations to submit individual
articles of incorporation, written
constitutions, charters, or articles of
agreement to gain approval from the
installation commander to operate on
the installation as required by 32 CFR
part 212.

(2) Overseas installation commanders
may authorize DoD support for qualified
scouting organizations outside the
United States when:

(i) Support is permitted under
international agreements with the host
nation, if applicable.

(ii) Support is permitted pursuant to
law and DoD issuances.

(iii) Such support is within the
capabilities of their respective
installations.

(iv) Providing such support will not
impede fulfillment of the military
mission.

(3) Committees composed of
representatives of the Military Services
will be formed to review annual
qualified scouting organization budget
requirements.

(4) Overseas scouting committees will
provide the overseas scouting
organizations with information on the
scouting requirements of DoD personnel
and will monitor and evaluate the
scouting organizations’ efforts to satisfy
those requirements.

(5) Funds raised by the scouting
organizations, as a non-Federal entity,
cannot be commingled with NAF funds
and will be made available for annual
audits.

(6) Employees of a qualified scouting
organization are not considered to be
U.S. Government employees, or
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employees of an instrumentality of the
United States for the purpose of benefits
or entitlements.

(i) APF and NAFs are not used to
reimburse their salaries and benefits.

(ii) They are not entitled to participate
in the NAF retirement fund.

(iii) Serving in those positions does
not constitute NAF employment credit
or produce rehire priority.

(7) These organizations generally are
not covered under the terms of United
States’ Status of Forces or other relevant
agreements with host nations.

(1) Questions regarding whether they
are covered under such agreements
should be referred to the legal office
servicing the applicable command.
Applicability of any relevant agreements
would be addressed with the host
nation only by the applicable command,
and not the organization.

(ii) To the extent the organization is
not covered under any relevant
agreement, host nation laws apply. In all
cases, the host nation will determine the
scope and extent of the applicability of
host nation laws to these employees.

(b) Funding guidance. (1) Any APF
and NAF support provided will be
programmed and approved on an
annual basis by the DoD Components.
NAF support is authorized for youth
activities programs in accordance with
DoD Instruction 1015.15,
“Establishment, Management, and
Control of Nonappropriated Fund
Instrumentalities and Financial
Management of Supporting Resources”
(available at http://www.dtic.mil/whs/
directives/corres/pdf/101515p.pdf) and
for qualified scouting organizations in
accordance with paragraph (b)(5) of this
section.

(2) APF may be used in conjunction
with overseas scouting organizations.
The following services may be provided
on a non-reimbursable basis:

(i) Transportation of executive
personnel (to include household goods
and baggage) of qualified scouting
organizations:

(A) When on invitational travel
orders.

(B) To and from overseas assignments.

(C) While providing scouting support
to DoD personnel and their families.
Transportation of supplies of qualified
scouting organizations necessary to
provide such support may also be
provided.

(ii) Office space where regular
meetings can be conducted, and space
for recreational activities.

(iii) Warehousing.

(iv) Utilities.

(v) Means of communication.

(3) DoD may provide the following
additional support to scouting
executives assigned overseas:

(i) Pursuant to section API 3.18 of
DoD 4525.6—M, ‘“Department of Defense
Postal Manual” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
452506m.pdf), access to use Military
Services postal services is authorized.

(ii) Pursuant to section 4.3.2.2.2 of
Department of Defense Education
Activity Regulation 1342.13, “Eligibility
Requirements for Education of
Elementary and Secondary School-age
Dependents in Overseas Areas’’
(available at http://www.dodea.edu/
Offices/Regulations/index.cfm), access
to DoD Dependents Schools (overseas)
may be provided on a space-available,
tuition-paying basis.

(iii) Pursuant to 32 CFR part 230, use
of military banking facilities operated
under DoD contracts is authorized.

(iv) Pursuant to DoD Instruction
1015.10, “Military Morale, Welfare, and
Recreation (MWR) Programs” (available
at http://www.dtic.mil/whs/directives/
corres/pdf/101510p.pdf), the use of
morale, welfare, and recreation
programs may be provided.

(v) Pursuant to 32 CFR part 161,
medical care in uniformed services
facilities on a space-available basis at
rates specified in uniformed services
instructions, with charges collected
locally, is authorized.

(vi) Pursuant to Office of Management
and Budget Circular A—45, “Rental and
Construction of Government Quarters”
(available at http://
www.whitehouse.gov/omb/circulars
a045) and subparagraph 2.c(1)(e) of DoD
4165.63—M, “DoD Housing
Management” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
416563m.pdf), when DoD-sponsored
civilian personnel serving DoD military
installations at foreign locations cannot
obtain suitable housing in the vicinity of
an installation, they and their families
may occupy DoD housing on a rental
basis. The Military Service determines
the priority of such leasing actions.
These civilians are required to pay the
established rental rate in accordance
with DoD 4165.63—M and Military
Service guidance.

(vii) Pursuant to DoD Instruction
1330.17, “DoD Commissary Program”’
(available at http://www.dtic.mil/whs/
directives/corres/pdf/133017p.pdf),
overseas installation commanders or
Secretaries of the Military Departments
may extend commissary access through
official support agreements.

(viii) Pursuant to DoD Instruction
1330.21, “Armed Services Exchange
Regulations” (available at http://
www.dtic.mil/whs/directives/corres/pdf/
133021p.pdf), the Secretaries of the
Military Departments may grant Armed
Forces Exchange deviations with regard

to authorized patron privileges for
individuals or classes and groups of
persons at specific installations when
based on alleviating individual
hardships.

(4) NAF may be used in conjunction
with qualified scouting organizations to:

(i) Reimburse for salaries and benefits
of employees of those organizations for
periods during which their professional
scouting employees perform services in
overseas areas in direct support of DoD
personnel and their families.

(ii) Reimburse travel to and from
official meetings of the overseas
scouting committee upon approval from
the appropriate combatant commander.

(5) The total amount of NAF support
for the scouting program must not
exceed 70 percent of the total cost of the
scouting program.

Dated: January 20, 2016.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2016—01346 Filed 1-22—16; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2015-1103]

Special Local Regulations; Southern
California Annual Marine Events for
the San Diego Captain of the Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Hanohano Ocean Challenge special
local regulations on Saturday, January
23, 2016. This event occurs in Mission
Bay in San Diego, CA. These special
local regulations are necessary to
provide for the safety of the
participants, crew, spectators, sponsor
safety vessels, and general users of the
waterway. During the enforcement
period, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative.

DATES: The regulations in 33 CFR
100.1101 will be enforced for the
location listed in item 16 in Table 1 to
33 CFR 100.1101 from 6 a.m. until 2
p-m. on January 23, 2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of


http://www.dtic.mil/whs/directives/corres/pdf/452506m.pdf
http://www.dtic.mil/whs/directives/corres/pdf/452506m.pdf
http://www.dtic.mil/whs/directives/corres/pdf/452506m.pdf
http://www.dtic.mil/whs/directives/corres/pdf/416563m.pdf
http://www.dtic.mil/whs/directives/corres/pdf/416563m.pdf
http://www.dtic.mil/whs/directives/corres/pdf/416563m.pdf
http://www.dtic.mil/whs/directives/corres/pdf/133021p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/133021p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/133021p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/101515p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/101515p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/101510p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/101510p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/133017p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/133017p.pdf
http://www.dodea.edu/Offices/Regulations/index.cfm
http://www.dodea.edu/Offices/Regulations/index.cfm
http://www.whitehouse.gov/omb/circulars_a045
http://www.whitehouse.gov/omb/circulars_a045
http://www.whitehouse.gov/omb/circulars_a045

Federal Register/Vol. 81, No. 15/Monday, January 25, 2016 /Rules and Regulations

3963

enforcement, call or email Petty Officer
Randolph Pahilanga, Waterways
Management, U.S. Coast Guard Sector
San Diego, CA; telephone (619) 278—
7656, email D11MarineEventsSD@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulations in 33 CFR 100.1101 in
support of the Hanohano Ocean
Challenge (Item 16 on Table 1 of 33 CFR
100.1101) in Mission Bay in San Diego,
CA from 6 a.m. to 2 p.m. on Saturday,
January 23, 2016.

Under the provisions of 33 CFR
100.1101, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative. Spectator vessels may
safely transit outside the regulated area,
but may not anchor, block, loiter, or
impede the transit of participants or
official patrol vessels. The Coast Guard
may be assisted by other Federal, State,
or local law enforcement agencies in
patrol and notification of this
regulation.

This document is issued under
authority of 33 CFR 100.1101 and 5
U.S.C. 552(a). In addition to this
document in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
this enforcement period via the Local
Notice to Mariners and local advertising
by the event sponsor.

If the Captain of the Port Sector San
Diego or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated on this document, he or she may
use a Broadcast Notice to Mariners or
other communications coordinated with
the event sponsor to grant general
permission to enter the regulated area.

Dated: January 4, 2016.
J.S. Spaner,

Captain, U.S. Coast Guard, Captain of the
Port, San Diego.

[FR Doc. 2016—01382 Filed 1-22—16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2015-0493; FRL-9941-46—
Region 8]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; Revisions to Common
Provisions and Regulation Number 3;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving State
Implementation Plan (SIP) revisions
submitted by the State of Colorado on
March 31, 2010, May 16, 2012 and May
13, 2013. The revisions are to Colorado
Air Quality Control Commission
(Commission) Regulation Number 3,
Parts A, B and D and Common
Provisions Regulation. The revisions
include administrative changes to
permitting requirements for stationary
sources, updates to the fine particulate
matter less than 2.5 microns in diameter
(PM 5) implementation rule related to
the federal New Source Review (NSR)
Program, changes to address previous
revisions to Air Pollutant Emission
Notice (APEN) regulations that EPA
disapproved or provided comments on,
revisions to definitions, and minor
editorial changes. Also in this action,
EPA is correcting a final rule pertaining
to Colorado’s SIP published on April 24,
2014. In our April 24, 2014 action,
regulatory text and corresponding
“incorporation by reference” (IBR)
materials were inadvertently excluded
for greenhouse gas permitting revisions
to the Common Provisions Regulation
and minor editorial changes to the
Common Provisions Regulation and
Parts A, B and D of Regulation Number
3 (adopted October 10, 2010). This
action is being taken under section 110
of the Clean Air Act (CAA).

DATES: This rule is effective on February
24, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08-OAR-2015-0493. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available either electronically through
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202—1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8:00 a.m. to 4:00 p.m., excluding
federal holidays.

FOR FURTHER INFORMATION CONTACT:
Jaslyn Dobrahner, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129, (303) 312-6252,
dobrahner.jaslyn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In our notice of proposed rulemaking
published on September 14, 2015 (80 FR
55055), EPA proposed to either approve
or take no action on revisions to
Common Provisions Regulation and
Regulation Number 3, Parts A, B and D
submitted by the State of Colorado on
March 31, 2010, May 16, 2012 and May
13, 2013. In this rulemaking, we are
taking final action on revisions to
Common Provisions Regulation which
include adding compounds to the
definition of “negligibly reactive
volatile compounds” (NRVOC),
clarifying NRVOC and volatile organic
compound (VOC) testing methodologies
within the definition of “volatile
organic compound,” and revising the
definition of “incinerator” along with
minor editorial changes. We are also
taking final action on revisions to
Regulation Number 3, Parts A, B and D
which include revisions to State
permitting requirements for stationary
sources to incorporate changes to the
federal NSR Program related to PM, s,
revisions to address past rule revisions
that were disapproved or commented on
by EPA, administrative revisions to
permitting requirements for stationary
sources in Colorado, and deferral of the
permitting requirements for biogenic
sources of carbon dioxide emissions to
ensure consistency with federal
greenhouse gas permitting requirements.
The revisions also make several
miscellaneous changes along with
minor editorial changes. The reasons for
our approval and taking no action are
provided in detail in the proposed rule
(80 FR 55055, September 14, 2015).

In this action, EPA is also taking final
action to correct a final rule published
in the Federal Register on April 24,
2014 (79 FR 22772). In this rule, we
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inadvertently did not include regulatory
text and corresponding IBR materials for
our approvals to (1) greenhouse gas
permitting revisions to Common
Provisions Regulation, and (2) minor
editorial changes to the Common
Provisions Regulation and Parts A, B
and D of Regulation Number 3 (adopted
October 10, 2010).

II. Response to Comments

We received one comment on our
proposed rule.

Comment: The State of Colorado
requested EPA approve provisions that
we proposed to exclude from the IBR
material related to tertiary butyl acetate
within the State’s Common Provisions
Regulation. The State concludes that
these provisions are consistent with
federal requirements when read in
conjunction with Regulation Number 3,
Part A, Appendix B, which has been
approved by EPA.

Response: Under a final rule
promulgated on November 29, 2004 (69

FR 69298), tertiary butyl acetate is
excluded from the definition of VOC for
purposes of VOC emissions limitations
and VOC content requirements, but
continues to be defined as a VOC for
purposes of all recordkeeping,
emissions reporting and inventory
requirements which apply to VOCs. We
agree with the State that the federal
reporting requirements for tertiary butyl
acetate are met through the State’s
inclusion of tertiary butyl acetate in
Appendix B of the Commission’s
Regulation Number 3, Part A which
ensures that this compound would be
reported to the State as a distinct class,
separate from other VOCs. Therefore, we
are approving within Common
Provisions Regulation the words
“Tertiary Butyl Acetate (2-Butanone)”
in the definition “NRVOCs” and the last
sentence in the definition of “VOC”
stating the photochemical dispersion
modeling requirement for tertiary butyl
acetate.

II1. Final Action

For the reasons expressed in the
proposed rule, EPA is approving
revisions to sections I.A., I.B., I.C., I.D.,
LE., LF, LG, IL.B,, II.C., ILE.2. and II.LH
of the State’s Common Provisions
Regulation from the March 31, 2010
submittal as shown in Table 1 below.
We are also approving revisions to Parts
A, B and D of the State’s Regulation
Number 3 from the May 16, 2012 and
May 13, 2013 submittals (Table 1),
except for those revisions we are not
taking action on as represented in Table
2 below. Finally, EPA is correcting
regulatory text and IBR published in the
Federal Register on April 24, 2014 (79
FR 22772).

A comprehensive summary of the
revisions in Colorado’s Common
Provisions Regulation and Regulation
Number 3 Parts A, B and D organized
by EPA’s action, reason for ‘“no action”
and submittal date are provided in
Table 1 and Table 2 below.

TABLE 1—LIST OF COLORADO REVISIONS THAT EPA IS APPROVING

Revised sections in March 31, 2010; May 16, 2012; and May 13, 2013 submissions that EPA is approving

March 31, 2010 submitta—Common Provisions Regulation:

LA, 1.B,, I.C., L.D.,

LE, LF., L.G., IL.B., I.C., ILE.2., IL.H.

May 16, 2012 submittal—Regulation Number 3, Part A:
1.B.17., 1.B.28.c., 1.B.44.b.(i), 1.B.44.e.(ii)(B), 1I.C.2.b.(ii), 11.D.1.qg., II.D.1.ppp., II.D.1.uuu., 11.D.1.dddd.
May 13, 2013 submittal—Regulation Number 3, Part A:
LA, 1.B.7.,1.B.28., 1.B.43., Il.D.1., Il.D.1.dddd., V.l.2., VI.B.5., Appendix B.
May 16, 2012 submittal—Regulation Number 3, Part B:

I.D.1.c., I.D.1.m., l.G.1.

May 13, 2013 submittal—Regulation Number 3, Part B:

l.C.1.a.

May 16, 2012 submittal—Regulation Number 3, Part D:
ILA.24f., ILA.26.c., I.LA.26.e.—1l.A.26.k. (re-numbering), Il.LA.42., Ill.B.,, V.A,, V.A3., V.A4., VI.A2.a., VILA4., VI.B.3.a.(ii) and (iv)—(ix),
VI.B.3.a.(iii) in reference to removal of total suspended particulate matter monitoring exemption, VI.B.3.c., VI.B.3.e., VI.D.2., X.A.1.,

X.A.2., XllI.B., XIII.D.

May 13, 2013 submittal—Regulation Number 3, Part D:
1.B.2,, 1.BA4., I.C., ILA4.c., ILA17., Il.LA.22.d.(ix)(B), Il.A.40.5.(b), V.A.3.b., V.A.6., VI.B.3.d., VI.B.3.e.

TABLE 2—LIST OF COLORADO REVISIONS THAT EPA IS TAKING NO ACTION ON
[Revised sections in March 31, 2010; May 16, 2012; and May 13, 2013 submissions that EPA is taking no action on]

Reason for “No Action”

Revision
superseded by
revision in
Revised section Revision in Revision in Revision in February 20, Revision to be
state-only current section disapproved 2015 state made in future
section of SIP of SIP section of SIP | submittal (will | state submittal
be reconciled
in future rule-
making)
March 31, 2010 submittal—Common Provisions Regula-
tion:
| TSP P EUOOPRUSPRTR X X | e | e
May 16, 2012 submittal—Regulation Number 3, Part A:
IB.B1.C it D, S O B SR SPUUS EUPURRTRRRPR
D, S O B U B RPUUR PR URTRRTR
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TABLE 2—LIST OF COLORADO REVISIONS THAT EPA IS TAKING NO ACTION ON—Continued
[Revised sections in March 31, 2010; May 16, 2012; and May 13, 2013 submissions that EPA is taking no action on]

Revised section

Reason for “No Action”

Revision in Revision in
state-only current section
section of SIP of SIP

Revision
superseded by
revision in
Revision in February 20, | Revision to be
disapproved 2015 state made in future
section of SIP | submittal (will | state submittal

be reconciled
in future rule-
making)

May 13, 2013 submittal—Regulation Number 3, Part A:

1.B.31.d i

May 16 2612 submittal—Regulation Number 3, Part D:

VI.A.2. introductory paragraph ...

VI.A2.c

VI.B.3.a.

tion ...
VI.B.3.d

(iii) in reference to PM,s monitoring exemp-

May 13, 2013 submittal—Regulation Number 3, Part D:

11.A.26 f.iii
ILAB8.0 oo
11.A.40.5. introductory paragraph
11.LA.40.5.(a)
VI.A1.c

XXX XXX

IV. Incorporation by Reference

In this rule, the EPA is including
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is incorporating by
reference Colorado Air Quality Control
Commission regulations discussed in
section III, Final Action of this
preamble. The EPA has made, and will
continue to make, these documents
generally available electronically
through www.regulations.gov and/or in
hard copy at the appropriate EPA office
(see the ADDRESSES section of this
preamble for more information).

V. Statutory and Executive Orders
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations
(42 U.S.C. 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this final action

merely approves some state law as
meeting federal requirements; this final
action does not impose additional
requirements beyond those imposed by
state law. For that reason, this final
action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
Oct. 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, Aug. 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, Feb. 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
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specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 25, 2016.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does

it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations,
Greenhouse gases, Lead, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 21, 2015.
Shaun L. McGrath,
Regional Administrator, Region 8.

40 CFR part 52 is amended to read as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart G—Colorado

m 2. Section 52.320(c), the Table is
amended:

m a. Under “5 CCR 1001-02 Common
Provision Regulation” by revising
entries “I”” and “II"’;

m b. Under “5 CCR 1001-05, Regulation
Number 3, Part A, Concerning General
Provisions Applicable to Reporting and
Permitting”” by revising entries “I”’, II”’
“V”, “VI7, “VIII”, and “Appendix B”;
m c. Under “5 CCR 1001-05, Regulation
Number 3, Part B, Concerning
Construction Permits” by revising
entries “II”” and “III”’; and

m d. Under “5 CCR 1001-05, Regulation
Number 3, Part D, Concerning Major
Stationary Source New Source Review
and Prevention of Significant
Deterioration” by revising entries “I”,
“IT, I, Ve, ST, X XTI,
“XIV”, and “XV”’

The revisions read as follows:

§52.320 Identification of plan.
* * * * *
(C) * x %

Title

EPA effective
date

State effective
date

Final rule citation/date

Comments

5 CCR 1001-02, Common Provisions Regulation

|. Definitions, Statement of Intent, and General Pro-
visions Applicable to all Emission Control Regula-

tions adopted by the Colorado Air Quality Control

Commission.
Il. General

1/30/10 1/25/16 [Insert Federal Register Except I.G. Definitions,
12/15/10 citation], 1/25/16. “Construction” and
“Day”
........ 1/30/10 1/25/16 [Insert Federal Register Except IL1; 11.J.5.
citation], 1/25/16.

5 CCR 1001-05, Regulation Number 3, Part A, Concerning General Provisions Applicable to Reporting and Permitting

I. Applicability .....ccccoeviiiiiiiiei e

Il. Air Pollutant Emission Notice (APEN) Require-

ments.

* *

V. Certification and Trading of Emission Reduction

Credits Offset and Netting Transactions.

VI FEES e

VIIl. Technical Modeling and Monitoring Require-

ments.

* *

Appendix B, Non-criteria Reportable Pollutants

(Sorted by BIN).

........ 12/15/2010 1/25/2016 [Insert Federal Register Except 1.B.31.c. and
12/15/2011 citation], 1/25/16. 1.B.31.d.
2/15/2013
12/15/2010 1/25/2016 [Insert Federal Register
12/15/2011 citation], 1/25/2016.
2/15/2013
12/15/2010 1/25/2016 [Insert Federal Register
2/15/2013 citation], 1/25/2016.
........ 12/15/2010 1/25/2016 [Insert Federal Register
2/15/2013 citation], 1/25/2016.
12/15/2010 1/25/2016 [Insert Federal Register
citation], 1/25/2016.
12/15/2010 1/25/2016 [Insert Federal Register
2/15/2013 citation], 1/25/2016.
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Title

State effective  EPA effective

Final rule citation/date

Comments

date date
5 CCR 1001-05, Regulation Number 3, Part B, Concerning Construction Permits
Il. General Requirements for Construction Permits ... 12/15/2010 1/25/2016 [Insert Federal Register
12/15/2011 citation], 1/25/2016.
Ill. Construction Permit Review Procedures .............. 12/15/2010 1/25/2016 [Insert Federal Register
12/15/2011 citation], 1/25/2016.
2/15/2013

5 CCR 1001-05, Regulation Number 3, Part D, Concerning Major Stationary Source New Source Review and Prevention of Significant

Deterioration

I ApPlICabIlity .....ooiviiiiiieie s 12/15/2010 1/25/2016 [Insert Federal Register
2/15/2013 citation], 1/25/2016.
II. DEfiNItioNS .....viiiiiiiiiii e 12/15/2010 1/25/2016 [Insert Federal Register Except 11.A.26.d., the
12/15/2011 citation], 1/25/2016. phrase “and only PM; s
2/15/2013 emissions can be used
to evaluate the net
emissions increase for
PM, 5"
Ill. Permit Review Procedures ...........ccccceeviinicnieennns 12/15/2011 1/25/2016 [Insert Federal Register
citation], 1/25/2016.
V. Requirements Applicable to Nonattainment Areas 12/15/2011 1/25/2016 [Insert Federal Register
2/15/2013 citation], 1/25/2016.

VI. Requirements applicable to attainment and 12/15/2010 1/25/2016 [Insert Federal Register Except for VI.A.1.c., the
unclassifiable areas and pollutants implemented 12/15/2011 citation], 1/25/2016. phrase “for phases that
under Section 110 of the Federal Act (Prevention 2/15/2013 commence construction
of Significant Deterioration Program). more than 18 months

after the initial granting
of the permit”; VI.A.2.,
the phrase “either Sec-
tion VI.LA.2.a. or b., as
clarified for any relevant
air pollutant, in Section
VI.LA2.c.”; VI.A2.c.;
VI1.B.3.a.(iii) in reference
to PM._s monitoring ex-
emption; and VI.B.3.d.

X. Air Quality Limitations ........ccccccoovvniviniiniieneeen, 12/15/2011 1/25/2016 [Insert Federal Register

citation], 1/25/2016.

XIll. Federal Class | Areas .......ccccooceveeeneeniineneennen. 12/15/2011 1/25/2016 [Insert Federal Register

citation], 1/25/2016.
XIV. VISiDility ..oooiieiiiieeee e 12/15/2010 1/25/2016 [Insert Federal Register
citation], 1/25/2016.
XV. Actuals PALS ......cocoeiiiiiiiiiieeeesec e 12/15/2010 1/25/2016 [Insert Federal Register
citation], 1/25/2016.
* * * * *

[FR Doc. 2016—01319 Filed 1-22-16; 8:45 am]
BILLING CODE 6560-50—-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 8

[GN Docket No. 14-28; DA 15-1425]

Protecting and Promoting the Open
Internet

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, via the
Consumer and Governmental Affairs
Bureau (CGB or Bureau) temporarily
extends an exemption for smaller
broadband Internet access service
providers from compliance with certain
enhancements to the exiting
transparency rule that governs the
content and format of disclosures made
by providers. The exemption is
available to providers with 100,000 or
fewer broadband connections as per the
provider’s most recent Form 477,
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aggregated over all of the providers’
affiliates. These actions are necessary to
enable consideration of whether to make
the exemption permanent after the
Commission completes its burden
analysis.

DATES: Effective February 24, 2016.

FOR FURTHER INFORMATION CONTACT:
Jerusha Burnett, Consumer Policy
Division, Consumer and Governmental
Affairs Bureau, Federal
Communications Commission, 445 12th
Street SW., Washington, DC 20554,
(202) 418-0526.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Document DA 15-1425, released
December 15, 2015 in GN Docket No.
14-28, temporarily extending the
exemption for smaller providers from
enhanced transparency requirements
established in the Protecting and
Promoting the Open Internet, GN Docket
No. 14-28, Report and Order on
Remand, Declaratory Ruling, and Order
(2015 Open Internet Order), published
at 80 FR 19738, April 13, 2015. The full
text of document DA 15-1425 will be
available for public inspection and
copying via ECFS, and during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street SW., Room CY-A257,
Washington, DC 20554. Document DA
15-1425 can also be downloaded in
Word or Portable Document Format
(PDF) at: https://www.fcc.gov/
document/open-internet-small-business-
exemption-extension-order.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fec.gov or call the Consumer and
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

Final Paperwork Reduction Act of 1995
Analysis

The Commission currently has an
Office and Management and Budget
(OMB) collection 3060—1158 pending
OMB’s review and approval of a
revision containing modified
information collection requirements
adopted in the Commission’s 2015 Open
Internet Order, published at 80 FR
19736, April 18, 2015. This collection
contains information collection
requirements for a temporary exemption
for smaller broadband Internet access
service providers imposed by the
transparency rule, which are subject to
the Paperwork Reduction Act (PRA) of
1995. Public Law 104-13. However,
document DA 15-1425 does not modify
the existing information collection
requirements contained in OMB

collection 3060-1158, and it does not
contain new or modified information
collection requirements subject to the
PRA. In addition, therefore, it does not
contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002.
Public Law 107-198. See also 44 U.S.C.
3506(c)(4).

Synopsis
Introduction

1. In document DA 15-1425, CGB
finds that at this time it cannot fully
evaluate the impact of removing the
temporary exemption for smaller
broadband Internet access service
providers from the enhancements to the
Open Internet transparency rule
previously adopted by the Commission
in the 2015 Open Internet Order. The
information collection and disclosure
requirements imposed by the
transparency rule are subject to the
PRA. The Commission is proceeding
through the PRA process, which
involves estimating the burden of
complying with the transparency rule
enhancements for providers of all sizes
and obtaining approval from OMB. To
avoid acting prematurely in advance of
that approval, CGB therefore extends the
temporary exemption for smaller
providers until December 15, 2016. At
that time, the Bureau expects that the
PRA process will be complete and that
the full Commission will be able to
consider whether and, if so, how best to
extend the temporary exemption from
the enhanced transparency
requirements with the benefit of more
complete information.

Background

2. In the 2015 Open Internet Order,
the Commission adopted certain
enhancements to the existing
transparency rule that governs the
content and format of disclosures made
by providers of broadband Internet
access service. These enhanced
transparency requirements built upon
the original transparency rule the
Commission adopted in 2010 to provide
critical information to end-user
consumers, edge providers, and the
Internet community regarding
commercial terms, performance
characteristics, and network practices.
In the 2015 Open Internet Order, the
Commission concluded that the
enhanced requirements adopted were
modest in nature, yet critical to
consumers, and, indeed, that some may
have already been required by the 2010
rule.

3. The Commission temporarily
exempted from the enhanced
transparency requirements those
providers with 100,000 or fewer
broadband subscribers, as per their most
recent Form 477, aggregated over all of
the providers’ affiliates. At the same
time, the Commission directed CGB to
seek comment on both the
appropriateness of the exemption as
well as the threshold, and to adopt an
order announcing whether it is
maintaining an exemption and at what
level by no later than December 15,
2015.

4. On June 22, 2015, the Bureau
released a Public Notice, published at
80 FR 38424, July 15, 2015, seeking
comment on whether to maintain the
temporary exemption and, if so, the
appropriate threshold for whether a
provider qualified for such an
exemption. The Public Notice also
clarified that the threshold should be
measured in terms of broadband
connections, rather than in terms of
subscribers or subscriber lines. For this
reason, the Public Notice made clear
that the current exemption from the
enhanced transparency requirements
applied to providers with 100,000 or
fewer broadband connections.

Smaller Provider Exemption

5. CGB hereby extends the temporary
exemption for smaller providers from
the enhanced transparency
requirements until December 15, 2016.
At that time, the Bureau expects that the
PRA process will be complete and that
the full Commission will be able to
consider whether and, if so, how best to
address the exemption from the
enhanced transparency requirements for
small providers with the benefit of more
complete information.

6. The Bureau cannot agree with those
commenters that claim that the
enhanced transparency requirements
offer no tangible benefit to customers of
smaller providers. As the Commission
stated in the 2015 Open Internet Order,
the enhanced transparency
requirements, while modest, are critical
to enable end-user consumers to make
informed choices about broadband
Internet access services by providing
them with timely information tailored to
their needs. Similarly, the Commission
stated that such requirements provide
edge providers with the information
necessary to develop new content,
applications, services, and devices that
promote the virtuous cycle of
investment and innovation. The
Commission noted in the 2015 Open
Internet Order that it received numerous
complaints from consumers after the
2010 rules took effect, suggesting that
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broadband providers were not providing
the information that end users and edge
providers need to receive and the
Commission continues to receive such
complaints. Commenters critical of the
enhanced transparency requirements
offer no evidence that Internet
customers do not have the same
complaints today that they raised in the
period following the 2010 rules, nor do
they present evidence that customers of
smaller providers are less in need of
these essential informational disclosures
than are customers of larger providers.
It is a matter of historical record that
Open Internet issues do not necessarily
concern the actions of only large
broadband providers. Furthermore, the
Bureau agrees with the commenter who
noted that rural subscribers deserve the
same benefits as all other subscribers.

7. In determining whether and, if so,
how to best to address the exemption,
the Bureau must balance the benefit of
the transparency rule enhancements to
consumers against the impact on small
providers of removing the exemption.
Until the PRA process is complete,
however, the Bureau finds that we
cannot fully evaluate this impact.
Despite the Commission’s finding that
the enhancements adopted in the 2015
Open Internet Order are modest, a few
commenters cite specific requirements
as being particularly burdensome for
smaller providers. The Commission is
currently evaluating comments in
response to the initial burden estimates
and is preparing final burden estimates.
In addition, in response to requests for
additional clarity regarding the
enhanced compliance obligations, the
Bureau anticipates that the Commission
may release a public notice in the near
future, similar to the guidance provided
in 2011 on interpreting the transparency
requirements. Such guidance may
provide greater certainty as to the
enhanced disclosure obligations and
alleviate commenter concerns regarding
potential liability for inadvertent non-
compliance.

8. The 2015 Open Internet Order
directed the Bureau to seek comment on
the smaller provider exemption and to
adopt an order announcing whether it is
maintaining an exemption and at what
level by no later than December 15,
2015. To avoid making a premature
determination prior to PRA approval,
the Bureau therefore extends the
exemption until December 15, 2016. At
that time, the Bureau expects that the
PRA process will be complete and that
the full Commission will be able to
consider whether and, if so, how best,
to address the exemption from the
enhanced transparency requirements for

small providers with the benefit of more
complete information.

Smaller Provider Threshold

9. The Commission set the exemption
threshold at 100,000 or fewer broadband
connections as per providers’ most
recent Form 477, aggregated over all of
the providers’ affiliates. The Bureau
agrees with those commenters who
support the use of this threshold. As the
Commission noted, this threshold is
analogous to that which was used in the
2013 Rural Call Completion Order,
published at 78 FR 76218, December 17,
2013, and advocated for by parties who
sought such an exemption in this
proceeding. Although some parties
advocate that the Bureau should
broaden this exemption to include
entities that serve 500,000 or fewer
broadband connections, the Bureau is
concerned from our internal review of
the relevant Form 477 data that this
change would substantially increase the
number of consumers who would be
temporarily excluded from receiving the
information that the Commission has
deemed essential for them to make
informed choices about broadband
services. Absent a more compelling
reason than a desire to protect such
providers from burdens that the
Commission has concluded are modest
in nature, the Bureau believes the
Commission’s threshold of 100,000 or
fewer broadband connections as
measured by their most recent Form
477, aggregated over all affiliates
remains a reasonable basis to delineate
which providers are likely to be most
affected by the burden of complying
with the enhanced disclosure
requirements. Furthermore, the Bureau
notes that providers with between
100,000 and 500,000 connections were
not covered by the exemption
established by the Commission in the
2015 Open Internet Order and,
presumably, have already begun the
process of coming into compliance. The
Bureau does not agree with the Small
Business Administration’s (SBA) Office
of Advocacy and CTIA that the
Commission has adopted a size standard
that differs from the SBA’s size standard
and thus requires SBA approval for
regulatory enforcement purposes. The
100,000 connection threshold is not a
business size. Rather it exempts
businesses (both larger and smaller)
based on an analysis of the relative costs
of requiring compliance. By CGB’s
action here, the Bureau extends the
exemption already set by the
Commission in the 2015 Open Internet
Order, using a threshold which itself is
analogous to a threshold the
Commission has used in the past.

Form 477

10. In the Public Notice, the Bureau
sought comment on whether smaller
providers that fail to file a Form 477
should be ineligible for the exemption.
One commenter notes that not all
providers are required to submit Form
477 and suggests that these providers be
allowed to offer an alternative reporting
mechanism to avail themselves of the
exemption. The Bureau agrees, in this
limited circumstance, that providers
that are not required to file a Form 477
can avail themselves of the exemption
by demonstrating that they served
100,000 or fewer broadband connections
aggregated over all the providers’
affiliates at the relevant time should any
complaint arise. In all other instances,
however, the exemption will be tied to
the information provided on Form 477.
In the 2015 Open Internet Order, the
Commission expressly linked the
exemption to the number of connections
reported via the Form 477. The Bureau
finds no basis in the record to revisit
that decision herein. As a result,
providers obligated to file Form 477 that
do not fulfill their obligation to file such
information in a timely manner will be
ineligible for the exemption, even if
they serve 100,000 or fewer broadband
connections aggregated over all of the
providers’ affiliates.

Congressional Review Act

The Commission will not send a copy
of DA 15-1425 pursuant to the
Congressional Review Act, because the
Commission adopted no rules therein.
See 5 U.S.C. 801(a)(1)(A). Rather than
adopting rules, the Commission
exercised its statutory authority to
extend an exemption for smaller
broadband Internet access service
providers from compliance with certain
enhancements to the exiting
transparency rule that governs the
content and format of disclosures made
by providers by Order until December
15, 2016.

Ordering Clause

Pursuant to sections 4(i) and 4(j) of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), (j), and § 8.3
of the Commission’s rules, 47 CFR 8.3,
and the authority delegated in §§0.141
and 0.361 of the Commission’s rules, 47
CFR 0.141, 0.361, and in 2015 Open
Internet Order, that document DA 15—
1425 is adopted.

Federal Communications Commission.
Mark Stone,

Deputy Chief, Consumer and Governmental
Affairs Bureau.

[FR Doc. 2016—00485 Filed 1-22—16; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 800

RIN 0580-AB13

Reauthorization of the United States
Grain Standards Act

AGENCY: Grain Inspection Packers and
Stockyards Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Department of
Agriculture (USDA) Grain Inspection,
Packers and Stockyards Administration
(GIPSA) is proposing to revise existing
regulations and add new regulations
under the United States Grain Standards
Act (USGSA), as amended, in order to
comply with amendments to the USGSA
made by the Agriculture
Reauthorizations Act of 2015.
Specifically, this rulemaking proposes
to eliminate mandatory barge weighing,
remove the discretion for emergency
waivers of inspection and weighing,
revise GIPSA’s fee structure, revise
exceptions to official agency geographic
boundaries, extend the length of
licenses and designations, and impose
new requirements for delegated States.

DATES: Comments must be received on
or before February 24, 2016.

ADDRESSES: We invite you to submit
comments on this rule. In your
comments, please include the
Regulation Identifier Number (RIN) and
the volume, date, and page number of
this issue of the Federal Register. You
may submit comments by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments.

e Mail, hand deliver, or courier to
Dexter Thomas, GIPSA, USDA, 1400
Independence Avenue SW., Room
2526-S, Washington, DC 20250-3642.

Comments will be available online at
www.regulations.gov. Comments may

also be inspected at the mail address
listed above between 8:00 a.m. and 4:30
p-m., Monday through Friday, except
federal holidays. A copy of this
proposed rule is available through the
GIPSA homepage at http://
www.gipsa.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Barry Gomoll, 202—-720-8286.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION:

Overview

On September 30, 2015, President
Obama signed into law the Agriculture
Reauthorizations Act of 2015, Public
Law 114-54, (The Reauthorization Act).
In addition to extending certain
provisions of the USGSA (7 U.S.C. 71—
87k) to 2020, the Reauthorization Act
also made several changes to the
existing law. Therefore, this proposed
rule would amend 7 CFR part 800 to
comply with the amendments made by
the Reauthorization Act. Specifically,
this proposed rule would:

¢ Remove the requirement to
officially weigh inbound barge
shipments at export port locations
(§§ 800.15 and 800.216);

e require GIPSA to approve all
requests for waivers of official
inspection and weighing requirements
for export grain in “emergencies or
other circumstances which would not
impair the objectives of the [USGSA]”
(§800.18);

e base the portion of fees assessed on
tonnage on the 5-year rolling average of
export tonnage volume (§ 800.71);

o adjust fees annually to maintain a 3
to 6 month operating reserve for
inspection and supervision services
(§ 800.71);

e remove the provision that allows
applicants to request service from an
official agency outside an assigned
geographic region after 90 days of
nonuse of service (§800.117);

e waive the geographic boundaries
established for official agencies between
two adjacent official agencies if both
official agencies agree in writing to the
waiver. (§800.117);

¢ without changing current
termination dates, terminate inspection
licenses every 5 years instead of every
3 years (§ 800.175);

e require delegated States to notify
GIPSA of any intent to temporarily
discontinue official inspection or
weighing services at least 72 hours in
advance, except in the case of a major
disaster (§ 800.195);

e require delegated States to submit
to a GIPSA review of their delegation by
every 5 years in order to certify that they
comply with the requirements for
delegation under the USGSA
(§800.195);

¢ require designated official agencies
to respond to concerns identified during
GIPSA’s consultations with customers
as part of the renewal of a designation
(§800.196); and

¢ extend the minimum length of
designation for official agencies from 3
years to 5 years (§ 800.196).

Fees

GIPSA last made changes to its fee
schedule on May 1, 2013 (78 FR 22151—
66). At that time, GIPSA determined
that the existing fee schedule for
inspection and weighing services would
not generate enough revenue to
adequately cover program costs through
fiscal year 2017. To correct this problem
and to build an operating reserve,
GIPSA increased fees by 5 percent in
fiscal year 2013 and an additional 2
percent for each successive year through
fiscal year 2017.

In addition, GIPSA restructured its
tonnage fees to more accurately reflect
the administrative and supervisory costs
at the national and local level. In order
to establish an equitable tonnage fee for
all export tonnage utilizing the official
system, GIPSA began assessing the
national tonnage fee for all export grain
inspected and/or weighed (excluding
land carrier shipments to Canada and
Mexico) by delegated States and
designated agencies. GIPSA also shifted
workers compensation costs from the
national to the local level to fully reflect
where those workers compensation
costs originated.

Before the Reauthorization Act,
GIPSA used projected future tonnage
volumes as a basis for tonnage fees.
However, the Reauthorization Act
amended the USGSA to require that
tonnage fees be based on the five-year
rolling average of export tonnage
volumes. In order to comply with this
new tonnage fee requirement, under this
proposed rule, GIPSA would adjust both
the national and local tonnage fees on
a yearly basis. Under this proposed rule,
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the national tonnage fee would be the
national program administrative costs
(the costs of management and support of
official inspection and weighing) for the
previous fiscal year divided by the
average export tonnage for the previous
5 fiscal years. Also, the local tonnage
fees would be the Field Office
administrative costs (the costs of
management, support, and maintenance
of each Field Office) for the previous
fiscal year divided by the average
tonnage serviced by that Field Office for
the previous 5 fiscal years.

The Reauthorization Act further
requires adjustment of all of GIPSA’s
fees for the performance, supervision,
and administration of official inspection
and weighing services at least annually
to maintain a 3 to 6 month operating
reserve. Given that the number of
requests for official inspection and
weighing services varies with the
amount of grain produced and exported,
an operating reserve allows funding of
operations in periods with lower than
usual revenue. In order to maintain an
operating reserve, this proposed rule
would increase or decrease inspection
and weighing fees when the operating
reserve is less than 3 times or more than
6 times monthly operating expenses. For
every $1 million that the operating
reserve is below 3 months or above 6
months of operating expenses, GIPSA
would increase or decrease fees by 2
percent respectively. This proposed rule
would also set a 5 percent limit on
changes to fees for service per calendar
year. GIPSA’s annual user fee revenue
for performance, supervision, and
administration of official inspection and
weighing is approximately $40 million.
Therefore, an increase or decrease of 2
to 5 percent would approximately equal
between $0.8 and $2 million annually.

In addition to annual reviews of fees,
GIPSA would continue to evaluate the
financial status of the official inspection
and weighing services to ensure that the
revenue for each service covers the cost
to GIPSA of providing that service. Also,
GIPSA would continue to seek out cost
saving measures and implement
appropriate changes to reduce costs and
minimize the need for fee increases.

This action is authorized under the
USGSA (7 U.S.C. 79(j)), which provides
for the establishment and collection of
fees that are reasonable and, as nearly as
practicable, cover the costs of the
services rendered, including associated
administrative and supervisory costs.
The tonnage fees cover the GIPSA
administrative and supervisory costs for
the performance of GIPSA’s official
inspection and weighing services;
including personnel compensation and
benefits, travel, rent, communications,

utilities, contractual services, supplies,
and equipment.

Exceptions to Geographic Boundaries

The Reauthorization Act requires
changes to GIPSA’s exception program
for official agencies to operate outside of
their geographically assigned areas.
Before the Reauthorization Act, the
regulations provided for three types of
exceptions: Timely service, nonuse of
service for 90 consecutive days, and
barge probe inspections. The
Reauthorization Act amended the
USGSA to eliminate the nonuse of
service exception and add a provision
for geographically adjacent agencies to
provide service in each other’s assigned
geographic territories if they both agree
in writing at the request of an applicant.
This proposed rule would revise the
current regulations to comply with the
changes to the USGSA by the
Reauthorization Act.

GIPSA currently has 104 agreements
for agencies operating outside of their
assigned territory and GIPSA would
continue to honor those agreements.
Under this proposed rule, an agency
would be permitted to provide service at
a location in another adjacent agency’s
territory, provided that both agencies
and the applicant for service submit an
agreement in writing to GIPSA.

Delegations

As required by the Reauthorization
Act, this proposed rule would impose
new requirements on State agencies that
GIPSA delegates to perform export
inspection and weighing services at
export port locations under the USGSA.
The Reauthorization Act requires the
Secretary to certify that State agencies
are meeting statutory requirements.
Accordingly, every 5 years, a delegated
State agency must submit to a review as
to whether it meets the criteria for
delegation set forth in the USGSA. This
proposed rule would implement a
process mirroring the existing process
that GIPSA uses to renew the
designations of official agencies. The
Reauthorization Act also requires that a
delegated State must notify GIPSA in
writing of any intent to discontinue
providing official service at least 72
hours before any discontinuation. This
proposed rule would add this
requirement to the section of the
regulations concerning responsibilities
of delegated States (7 CFR 800.195(f)).

Emergency Waivers

The Reauthorization Act amended the
USGSA to require GIPSA to waive the
mandatory official inspection and
weighing of export grain “in emergency
or other circumstances that would not

impair the objectives of this Act
whenever the parties to a contract for
such shipment mutually agree to the
waiver and documentation of such
agreement is provided to the Secretary
prior to shipment.” To clarify what
constitutes an emergency regarding this
provision, this proposed rule would
define the term “emergency’’ in the
regulations.

The final product of all official
inspection and weighing services is the
official certificate. This certificate is
used to represent the grain shipment in
trade and may be presented as prima
facie evidence in court. Part of GIPSA’s
mission is to facilitate the marketing of
cereals and oilseeds. The inability to
issue a certificate does not achieve this
mission. In the single historical instance
that an emergency was declared, events
outside of the control of the State and
GIPSA prevented inspectors from safely
inspecting grain and accordingly
prevented prompt issuance of
certificates. Therefore, this rule would
define “emergency” to be a situation
outside the control of GIPSA or a
delegated State that prevents prompt
issuance of certificates. This would
allow grain shipments to continue in the
event that the official system is not able
to fully perform all of its duties.

Executive Orders 12866 and 13563 and
the Regulatory Flexibility Act

The Office of Management and Budget
has designated this proposed rule as not
significant under Executive Order
12866, “Regulatory Planning and
Review” and Executive Order 13563,
“Improving Regulation and Regulation
Review.” Since grain export volume can
vary significantly from year to year,
estimating the impact in any future fee
changes can be difficult. GIPSA
recognizes the need to provide
predictability to the industry for
inspection and weighing fees. While not
required by the Reauthorization Act,
this proposed rule would limit the
impact of a large annual change in fees
by setting an annual cap of 5 percent for
increases or decreases in inspection and
weighing fees. The statutory
requirement to maintain an operating
reserve between 3 and 6 months of
operating expenses ensures that GIPSA
can adequately cover its costs without
imposing an undue burden on its
customers.

Currently, GIPSA regularly reviews its
user-fee financed programs to determine
if the fees charged for performing
official inspection and weighing
services adequately cover the cost of
providing those services. This policy
remains unchanged in this proposed
regulation. GIPSA will continue to seek



3972

Federal Register/Vol. 81, No. 15/Monday, January 25, 2016 /Proposed Rules

out cost saving measures and implement
appropriate changes to reduce its costs
to provide alternatives to fee increases.

This proposed rule is unlikely to have
an annual effect of $100 million or
adversely affect the economy. The
changes to the regulation in this
proposed rule are a direct response to
Congressional action. Also, under the
requirements set forth in the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601-12),
GIPSA has considered the economic
impact of this proposed rule on small
entities. The purpose of the Regulatory
Flexibility Act is to fit regulatory actions
to the scale of businesses subject to such
actions. This ensures that small
businesses will not be unduly or
disproportionately burdened. GIPSA is
proposing this rule solely because the
Reauthorization Act amended the
USGSA, which requires that the
regulations be updated to reflect the
changes made to the USGSA by the
Reauthorization Act.

The Small Business Administration
(SBA) defines small businesses by their
North American Industry Classification
System Codes (NAICS). This proposed
rule would affect customers of GIPSA’s
official inspection and weighing
services in the domestic and export
grain markets (NAICS code 115114).
Fees for that program are in Schedules
A (Tables 1-3) and B of §800.71 of
GIPSA’s regulations (7 CFR 800.71).

Under the USGSA, all grain exported
from the United States must be officially
inspected and weighed. GIPSA provides
mandatory inspection and weighing
services at 45 export facilities in the
United States and 7 facilities for U.S.
grain transshipped through Canadian
ports. Five delegated State agencies
provide mandatory inspection and
weighing services at 13 facilities. All of
these facilities are owned by multi-
national corporations, large
cooperatives, or public entities that do
not meet the requirements for small
entities established by the SBA. Further,
the provisions of this proposed rule
would apply equally to all entities. The
USGSA requires the registration of all
persons engaged in the business of
buying grain for sale in foreign
commerce. In addition, those persons
who handle, weigh, or transport grain
for sale in foreign commerce must also
register. The regulations found at 7 CFR
800.30 define a foreign commerce grain
business as persons who regularly
engage in buying for sale, handling,
weighing, or transporting grain totaling
15,000 metric tons or more during the
preceding or current calendar year.
Currently, there are 108 registrants
registered to export grain, most of which
are not small businesses.

Most users of the official inspection
and weighing services do not meet the
SBA requirements for small entities.
Further, GIPSA is required by statute to
make services available to all applicants
and to recover the costs of providing
such services as nearly as practicable,
while maintaining a 3 to 6 month
operating reserve. There would be no
additional reporting, record keeping, or
other compliance requirements imposed
upon small entities as a result of this
proposed rule. GIPSA has not identified
any other federal rules which may
duplicate, overlap, or conflict with this
proposed rule. Because this proposed
rule would not have a significant
economic impact on a substantial
number of small entities, an initial
regulatory flexibility analysis is not
provided.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, “Civil
Justice Reform.” This proposed rule
would not preempt State or local laws,
regulations, or policies unless they
represent an irreconcilable conflict with
this proposed rule. This proposed rule
would not have retroactive effect.

Executive Order 13132

This proposed rule has been reviewed
under Executive Order 13132,
“Federalism.” The policies in this
proposed rule would not have any
substantial direct effect on States, on the
relationship between federal
government and the States, or on the
distribution of power and
responsibilities among various levels of
government, except as required by law.
This proposed rule does not impose
substantial direct compliance costs on
State and local governments. Because
States already retain records for their
ordinary operations, the proposed
§800.195(g)(4) should not have a
significant impact on State
governments. Therefore, consultation
with the States is not required.

Executive Order 13175

This proposed rule has been reviewed
under Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments.” To our
knowledge, this rule would not have
tribal implications that require tribal
consultation under Executive Order
13175. If a Tribe requests consultation,
GIPSA will work with the USDA Office
of Tribal Relations to ensure meaningful
consultation is provided where changes,
additions, and modifications identified
in this rule are not expressly mandated
by the Reauthorization Act.

Paperwork Reduction Act

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
and record keeping requirements
included in this proposed rule has been
approved by the OMB under control
number 0580-0013, which expires on
January 31, 2018.

GIPSA is committed to complying
with the Government Paperwork
Elimination Act, which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to maximum
extent possible.

E-Government Compliance

GIPSA is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure, Exports, Grains, Reporting
and recordkeeping requirements.

For the reasons set out in the
preamble, GIPSA proposes to amend 7
CFR part 800 as follows:

PART 800—GENERAL REGULATIONS

m 1. The authority citation for part 800
continues to read as follows:

Authority: 7 U.S.C. 71-87k.

m 2.In § 800.0, add in alphabetical order
definitions for “Emergency”’, “Field
Office administrative costs”, “National
program administrative costs”,
“Operating expenses”’, and “Operating
reserve” to read as follows:

§800.0 Meaning of terms.
* * * * *

(b) EE

Emergency. A situation outside the
control of the Service or a delegated
State that prevents prompt issuance of
certificates in accordance with
§ 800.160(c).

* * * * *

Field Office administrative costs. The
costs of management, support, and
maintenance of a Field Office,
including, but not limited to, the
management and administrative support
personnel, rent, and utilities. This does
not include any costs directly related to
providing original or review inspection
or weighing services.

* * * * *

National program administrative

costs. The costs of national management
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and support of official grain inspection
and/or weighing. This does not include
the Field Office administrative costs and
any costs directly related to providing
service.

* * * * *

Operating expenses. The total costs to
the Service to provide official grain
inspection and/or weighing services.

Operating reserve. The amount of
funds the Service has available to
provide official grain inspection and/or

weighing services.
* * * * *

§800.15 [Amended]

m 3. Amend § 800.15 by removing
paragraph (b)(2) and redesignating
paragraphs (b)(3) and (b)(4) as (b)(2) and
(b)(3), respectively.

m 4. Revise § 800.18(b)(7) to read as
follows:

§800.18 Waivers of the official inspection
and Class X weighing requirements.
* * * * *

(7) Emergency waiver. (i) Upon
request, the requirements for official
inspection or Class X weighing must be
waived whenever the Service
determines:

(A) That an emergency exists that
precludes official inspection or Class X
weighing;

(B) That granting an emergency
waiver will not impair the objectives of
the Act; and

(C) The buyer and seller mutually
agree to the waiver.

(ii) To qualify for an emergency
waiver, the exporter or elevator operator
must submit a timely written request to
the Service for the emergency waiver
and also comply with all conditions that
the Service may require.

* * * * *

m 5. Revise § 800.71 to read as follows:

§800.71 Fees assessed by the Service.

(a) Official inspection and weighing
services. The fees shown in Schedule A
apply to official inspection and
weighing services performed by FGIS in

Schedule B apply to official domestic
inspection and weighing services
performed by delegated States and
designated agencies, including land
carrier shipments to Canada and
Mexico. The fees charged to delegated
States by the Service are set forth in the
State’s Delegation of Authority
document. Failure of a delegated State
or designated agency to pay the
appropriate fees to the Service within 30
days after becoming due will result in
an automatic termination of the
delegation or designation. The
delegation or designation may be
reinstated by the Service if fees that are
due, plus interest and any further
expenses incurred by the Service
because of the termination, are paid
within 60 days of the termination.

(1) Schedule A—Fees for official
inspection and weighing services
performed in the United States and
Canada, effective October 1, 2015.
Canada fees include the noncontract
hourly rate, the Toledo Field Office
tonnage fee, and the actual cost of

(b) * * * the U.S. and Canada. The fees shown in  travel.
TABLE 1 OF SCHEDULE A—FEES FOR OFFICIAL SERVICES PERFORMED AT AN APPLICANT’S FACILITY IN AN ONSITE FGIS
LABORATORY 1
Monday to Monday to Saturday
Friday Friday Sunday, and Holidays
(6 a.m. to (6 p.m. to overtime 2
6 p.m.) 6 a.m.)
(1) Inspection and Weighing Services Hourly Rates (per service rep-
resentative):
1-year contract ($ Per hOUK) .....cccocveieiiee e $40.20 ....cccvenee. $42.10 $48.20 $71.40
Noncontract ($ Per hOUK) ......coevererieiiriicreee e 7140 .o, 71.40 71.40 71.40
(2) Additional Tests (cost per test, assessed in addition to the hourly rate): 3
(i) Aflatoxin (rapid test Kit METNOMO) ... ..ooiuiiiiiii ettt sh et e s h e e b e e sae e et e e eab e e bt e e abeesaeeereeneneens 11.40
(i) Aflatoxin (rapid test kit method—applicant Provides Kit) 4 ..........oceoieiiiiiiieie et 9.40
(iii) All other Mycotoxins (rapid test Kit MEhO) ..ottt e e sbe e saeeeneeeans 20.80
(iv) All other Mycotoxins (rapid test kit method-applicant provides Kit) 4 ...........cccooirieriniininecie e 18.80
(v) NIR or NMR Analysis (protein, Oil, StArCh, BIC.) ......ccciiiiiiiieii ittt sttt e e enr e e nr e nes 2.70
(VI) WAXY COIM (POF 1ST) ...ttt ettt st e h e e e b e e e bt e e b e e s e e et e e e ab e e s be e st e e s be e e b e e e beeebeesaneereeans 2.70
(vii) Fees for other tests not listed above will be based on the lowest noncontract hourly rate
(viii) Other services
(a) Class Y Weighing (per carrier):
[ LI [ 0/eTo] g1 c= 11 1= PP RRURTSPPRN 0.70
(€2 I T UL - | T O OO TSP PR OPR PSPPI 1.70
(6 I =22 T [T USRS TSPPRN 3.00
(3) Tonnage Fee (assessed in addition to all other applicable fees, only one tonnage fee will be assessed when inspection and | .........ccocceeieene
weighing services are performed on the same carrier):
(i) All outbound carriers serviced by the specific Field Office (per-metric ton):
() LEAGUE CY ..ttt sttt ettt e b e a et ettt e b e e b e e et nh et et e he e R e e e ae e e bt bt e be e e bt e na e et e e nar e b e e eare s 0.192
(1) BN LT @ 1= T USSP TUPR 0.094
(€) POMHANG ...ttt h e bt e a bt e bt et e e b e e e bt ea et et £ e e e b e e b et e et e he e bt e bt e b e e nae e et e e eb e aeeeane s 0.191
(o) LI =T [ ST USPR TR 0.306
() Delegated StAtES S ...t e e b e e et bt bt b e s bt e e bt esar e b e e eare s 0.061
(F) DESIGNAEA AGENCIES 5 ...ttt sttt h e a et e bt e e et e e bt e e ab e e sh et eae e e eab e e b e e e Rt e e se e eab e e abe e eab e e saeeeabeeenbeebeeanee s 0.061

1Fees apply to original inspection and weighing, re-inspection, and appeal inspection service and include, but are not limited to, sampling,
grading, weighing, prior to loading stowage examinations, and certifying results performed within 25 miles of an employee’s assigned duty sta-
tion. Travel and related expenses will be charged for service outside 25 miles as found in § 800.72(a).

2Qvertime rates will be assessed for all hours in excess of 8 consecutive hours that result from an applicant scheduling or requesting service
beyond 8 hours, or if requests for additional shifts exceed existing staffing.

3 Appeal and re-inspection services will be assessed the same fee as the original inspection service.

4 Applicant must provide the test kit, instrument hardware, calibration control, and all supplies required by the test kit manufacturer.

5Tonnage fee is assessed on export grain inspected and/or weighed, excluding land carrier shipments to Canada and Mexico.
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TABLE 2 OF SCHEDULE A—SERVICES PERFORMED AT OTHER THAN AN APPLICANT’'S FACILITY IN AN FGIS LABORATORY 12

(1) Original Inspection and Weighing (Class X) Services:
(i) Sampling only (use hourly rates from Table 1 of this section).
(i) Stationary lots (sampling, grade/factor, & checkloading):
(2) Truck/trailer/ContaiNEer (PEI CAIMIET) .......c.iiiiiieiue ittt ettt sttt sb et e e bt s s e bt e s e bt e s e e beeas e st e eaeentenanennenae
(b) Railcar (per carrier) ..
(C) BArGE (PEI CAITIEI) ettt ettt eh et a et h e et sa et et e eab e e b e e e a et e ebe e et e e abeees bt e sae e et e e nen e e bt e anneenne
(d) Sacked grain (per hour per service representative plus an administrative fee per hundredweight) (CWT) ............
(iii) Lots sampled online during loading (sampling charge under (1)(i) of this table, plus):.
(a) Truck/trailer CONTAINET (PEF CAITIET) ....cieiiiiiiieeeie ettt ettt ettt s bt e bt e sae e e te e san e e b e e e sneesaeenareenanas
(D) RAIICAT (PEI CAITIEI) ...ttt h et h e e e e b e e e b e s he e et e e s be e e b e e s ae e et e e saa e e beeeaneesaeesaneesnas
[(O) == 1 L (=T o= Ty 1T o PP PRR P OTRUSPRPRNt
(d) Sacked grain (per hour per service representative plus an administrative fee per hundredweight) (CWT)
(iv) Other services:.
(a) Submitted sample (per sample—grade and factor) ...
(b) Warehouseman inspection (per sample) ....................
(c) Factor only (per factor—maximum 2 fACIOrS) ........c.coiiiiiiiiiiii e e e
(d) Checkloading/condition examination (use hourly rates from Table 1 of this section, plus an administrative fee
per hundredweight if not previously assessed) (CWT) ....c.ooiiiiiiiiiieii et
(e) Re-inspection (grade and factor only. Sampling service additional, item (1)(i) of this table) ..........cccccooviniiriiennn.
(f) Class X Weighing (per hour per Service repreSENtative) ...........ccoceereiriiieiieeiiie et
(v) Additional tests (excludes sampling):.
(a) Aflatoxin (rapid test Kit MEtNOA) ........cccuiiiiiieeecee e e e e e e e st e e e ssae e e eseeeeenseeeesnseeeeneeeeaneneennnes
(b) Aflatoxin (rapid test kit method-applicant provides Kit) 3 ...........ccooiiiiiiiiiiie e e
(c) All other Mycotoxins (rapid test kit method) .........cccceceeiiiiinnicnnen.
(d) All other Mycotoxins (rapid test kit method-applicant provides kit) 3
(e) NIR or NMR Analysis (protein, oil, starch, etc.) .......ccccceeeiinrinnnnn.
(f) Waxy corn (per test) .............
() Canola (Per teSt-00 dIP tESE) .....eiiiitirieitiet ettt ettt na et bbbt e ettt et nae e nae
(h) Pesticide Residue Testing: 4.
(1) Routine Compounds (PEr SAMPIE) ......coiiiiiiiiiiiiie ittt ettt sttt b et sar et eesa e e sb e e naneeeeas
(2) Special Compounds (Subject to availability)
(i) Fees for other tests not listed above will be based on the lowest noncontract hourly rate from Table 1 of this
section..
(2) Appeal inspection and review of weighing service.5
(i) Board Appeals and Appeals (grade and factor)
(a) Factor only (per factor—max 2 faCtOrS) .......ccociiiiiiiiiie e e e
(b) Sampling service for Appeals additional (hourly rates from Table 1 of this section).
(i) Additional tests (assessed in addition to all other applicable tests):
(a) Aflatoxin (rapid test Kit METNOM) .........oiiiiii ettt st e e saeenneenenas
(b) Aflatoxin (rapid test kit method-applicant provides Kit) 3 ...........cooiiiiiiiiiiie e
(c) All other Mycotoxins (rapid test kit method) .........c.cceveeiiiinincenen.
(d) All other Mycotoxins (rapid test kit method-applicant provides kit) 3
(e) NIR or NMR Analysis (protein, Oil, StArch, E1C.) .......oooiiiiiiiiiie e
[ ST a L o1 =T o I (=T g (=Y USRS
(9) MyCOtOXIN (PEF TESE-HPLC) ..ottt st e e s re e e s r e e e e re e e e e R e e seenreeee e st e eaeennennnene e
(h) Pesticide Residue Testing: 4.
(1) Routine CompouNnds (PEF SAMPIE) .......ciuiriiiitiriiete ettt ettt ettt sae et e sae et e ebe e e e sbe e s e nbeeasentenaeeneens
(2) Special Compounds (Subject to availability)
(i) Fees for other tests not listed above will be based on the lowest noncontract hourly rate from Table 1 of this
section..
(iii) Review of weighing (per hour per Service repreSENAtVE) ........c.coceiiiiiiieiiieiie ettt
(3) Stowage examination (service-on-request):*
(i) Ship (per stowage space) (MiNIMUM $285.00 PEI SNIP) .eveeeueruiriirtirierieieeee ettt se et e bt sb e e e e e seeneenesbennens
(i) Subsequent ship examinations (same as original) (minimum $171.00 per ship) ....
(iii) Barge (per examination) ..........cccooiiiiiiiieiiie e
(iv) All other carriers (Per @XamINALION) ..........coiiiiiiiiiiie ettt ettt et e s b e e e be e sae e e ebe e e bt e sa e e s beesat e e beeaaneesreesaneeanas

91.50
48.20

33.60
31.60
52.60
50.60
19.80
19.80
157.30

240.90
128.40

92.30

57.00
57.00
45.80
18.00

1Fees apply to original inspection and weighing, re-inspection, and appeal inspection service and include, but are not limited to, sampling,
grading, weighing, prior to loading stowage examinations, and certifying results performed within 25 miles of an employee’s assigned duty sta-

tion. Travel and related expenses will be charged for service outside 25 miles as found in §800.72(a).

2 An additional charge will be assessed when the revenue from the services in Schedule A, Table 2, does not cover what would have been col-

lected at the applicable hourly rate as provided in § 800.72(b).

3 Applicant must provide the test kit, instrument hardware, calibration control, and all supplies required by the test kit manufacturer.

4|If performed outside of normal business, 11/2 times the applicable unit fee will be charged.

5|f, at the request of the Service, a file sample is located and forwarded by the Agency, the Agency may, upon request, be reimbursed at the

rate of $3.50 per sample by the Service.

TABLE 3 OF SCHEDULE A—MISCELLANEOUS SERVICES' !

(1) Grain grading seminars (per hour per Service repreSENTAtiVE) 2 ..........cceiiiiiriiiiiierie ettt sttt er e sbe e
(2) Certification of diverter-type mechanical samplers (per hour per service representative) 2 ...........ccooceeveerieeneenieenee e
(3) Special weighing services (per hour per service representative): 2
(i) Scale testing and certification ..........c.cccoveiiiiiniiiieiieene
(i) Scale testing and certification of railroad track scales
(iii) Evaluation of weighing and material handling systems
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TABLE 3 OF SCHEDULE A—MISCELLANEOUS SERVICES '—Continued

(iv) NTEP Prototype evaluation (other than Railroad Track Scales) 92.90.

(v) NTEP Prototype evaluation of Railroad Track SCaAIE ..........ccciiiiiiiiiiiiiiei ettt 92.90.

(vi) Use of GIPSA railroad track scale test equipment per facility for each requested service. (Track scales tested under | 557.30.

the Association of American Railroads agreement are exempt.).

(vii) Mass standards calibration and re-verifiCation ..............oooi i e 92.90.

(viii) Special Projects ........cccoceerverieiiieeieeseeeees 92.90.
(4) Foreign travel (hourly fee)3 92.90.
(5) Online customized data service:

(1) One data file PEr WEEK fOr 1 YEAI ...o..iiiiieiiiiiee et b et b et b e bt e bbb ena et e nae e e en e e e e b s ennis 557.30.

(i) One data file per month for 1 year 334.40.
(6) Samples provided to interested parties (PEr SAMPIE) ......ccueruiiriiriiii ittt r e na e e 3.50.
(7) Divided-lot certificates (PEI CEMIfICALE) .......iiuiiiiiiiei e e e e e s e e s ee e e s e e e ssaeeessaeeessaeeesnsaeeeasneeeeasseeessaneesnneneennnennn 2.20.
(8) Extra copies of certificates (per certificate) . 2.20.
(9) Faxing (Per page) .......cccecveeneerieeeneenireeneeenne .. | 2.20.
QOIS o L=Tet =l 1 =1 g To TSP U SR PPRRPR PSPPI Actual Cost.
(11) Preparing certificates onsite or during other than normal business hours (use hourly rates from Table 1 of this section).

1 Any requested service that is not listed will be performed at $71.40 per hour.

2Regular business hours—Monday through Friday—service provided at other than regular business hours will be charged at 11/2 times the
applicable hourly rate. (See the definition of “business day” in § 800.0(b))

3Foreign travel charged hourly fee of $92.90 plus travel, per diem, and related expenditures.

(2) Schedule B—Fees for FGIS
Supervision of Official Inspection and
Weighing Services Performed by
Delegated States and/or Designated
Agencies in the United States. The
supervision fee charged by the Service
is $0.011 per metric ton of domestic
U.S. grain shipments inspected and/or
weighed, including land carrier
shipments to Canada and Mexico.

(b) Annual review of fees. For each
calendar year, starting with 2017, the
Service will review the fees in Schedule
A and publish fees effective January 1
of each year according to the following:

(1) Tonnage fees. Tonnage fees will
consist of the national tonnage fee and
local tonnage fees and will be calculated
and rounded to the nearest $0.001 per
metric ton. All outbound grain officially
inspected and/or weighed by the Field
Offices in New Orleans, League City,
Portland, and Toledo will be assessed
the national tonnage fee plus the
appropriate local tonnage fee. Export
grain officially inspected and/or
weighed by delegated States and official
agencies, excluding land carrier
shipments to Canada and Mexico, will
be assessed the national tonnage fee
only. The fees will be set according to
the following:

(i) National tonnage fee. The national
tonnage fee is the national program
administrative costs for the previous
fiscal year divided by the average yearly
tons of export grain officially inspected
and/or weighed by delegated States and
designated agencies, excluding land
carrier shipments to Canada and
Mexico, and outbound grain officially
inspected and/or weighed by the
Service during the previous 5 fiscal
years.

(ii) Local tonnage fee. The local
tonnage fee is the Field Office
administrative costs for the previous

fiscal year divided by the average yearly
tons of outbound grain officially
inspected and/or weighed by the Field
Office during the previous 5 fiscal years.
The local tonnage fee is calculated
individually for each Field Office.

(2) Operating reserve. In order to
maintain an operating reserve not less
than 3 and not more than 6 months, the
Service will review the value of the
operating reserve at the end of each
fiscal year and adjust fees according to
the following:

(i) Between 3 months and 6 months.
If the operating reserve is greater than or
equal to 3 times the monthly operating
expenses and less than or equal to 6
times the monthly operating expenses,
the Service will not make any fee
adjustments other than provided for in
paragraphs (b)(1) and (c) of this section.

(ii) Less than 3 months. If the
operating reserve is less than 3 times the
monthly operating expenses, the Service
will increase all fees in Schedule A by
2 percent for each $1,000,000, rounded
down, that the operating reserve is less
than 3 times the monthly operating
expense, with a maximum increase of 5
percent annually. Except for fees based
on tonnage or hundredweight, all fees
will be rounded to the nearest $0.10.

(iii) Greater than 6 months. If the
operating reserve is greater than 6 times
the monthly operating expenses, the
Service will decrease all fees in
Schedule A by 2 percent for each
$1,000,000, rounded down, that the
operating reserve is greater than 6 times
the monthly operating expense, with a
maximum decrease of 5 percent
annually. Except for fees based on
tonnage or hundredweight, all fees will
be rounded to the nearest $0.10.

(c) Periodic review. The Service will
periodically review and adjust all fees
in Schedules A and B as necessary to

ensure they reflect the true cost of
providing and supervising official
service. This process will incorporate
any fee adjustments from paragraph (b)
of this section.

(d) Miscellaneous fees for other
services—(1) Registration certificates
and renewals. (i) The nature of your
business will determine the fees that
your business must pay for registration
certificates and renewals:

(A) If you operate a business that
buys, handles, weighs, or transports
grain for sale in foreign commerce, you
must pay $135.00.

(B) If you operate a business that
buys, handles, weighs, or transports
grain for sale in foreign commerce and
you are also in a control relationship
(see definition in section 17A(b)(2) of
the Act) with respect to a business that
buys, handles, weighs, or transports
grain for sale in interstate commerce,
you must pay $270.00.

(ii) If you request extra copies of
registration certificates, you must pay
$2.20 for each copy.

(2) Designation amendments. If you
submit an application to amend a
designation, you must pay $75.00.

(3) Scale testing organization. If you
submit an application to operate as a
scale testing organization, you must pay
$250.00.

m 7. Amend § 800.117 by removing
paragraph (b)(2), redesignating
paragraph (b)(3) as (b)(2), and adding a
new paragraph (b)(3) to read as follows:

§800.117 Who shall perform original
services.

* * * * *
(b) I
* * * * *

(3) Written agreement. If the assigned
official agency agrees in writing with
the adjacent official agency to waive the
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current geographic area restriction at the
request of the applicant for service, the
adjacent official agency may provide
service at a particular location upon
approval by the Service.

* * * * *

m 8. Revise paragraph (a) of § 800.175 to
read as follows:

§800.175 Termination of licenses.

(a) Term of license. Each license shall
terminate in accordance with the
termination date shown on the license
and as specified in paragraph (b) of this
section. The termination date for a
license shall be no less than 5 years or
more than 6 years after the issuance date
for the initial license; thereafter, every 5
years. Upon request of a licensee and for
good cause shown, the termination date
may be advanced or delayed by the
Administrator for a period not to exceed
60 days.

* * * * *

m 9. Amend § 800.195 by adding
paragraphs (f)(11) and (g)(4) to read as
follows:

§800.195 Delegations.
* * * * *
* % %

(11) Notification to Secretary. A
delegated State shall notify the
Secretary of its intention to temporarily
discontinue official inspection and/or
weighing services for any reason, except
in the case of a major disaster. The
delegated State must provide written
notification to the Service no less than
72 hours in advance of the
discontinuation date.

* * * * *
* x %

(4) Review. At least once every 5
years, a delegated State shall submit to
a review of its delegation by the Service
in accordance with the criteria and
procedures for delegation prescribed in
section 7(e) of the Act, this section of
the regulations, and the instructions.
The Administrator may revoke the
delegation of a State according to this
subsection if the State fails to meet or
comply with any of the criteria for
delegation set forth in the Act,
regulations, and instructions.

m 10. Amend § 800.196 by revising
paragraphs (e)(2)(ii) and (iii), adding
paragraph (e)(2)(iv), and revising
paragraph (h)(1)(i) to read as follows:

§800.196 Designations.
* * * * *

e * k%

Ez)) * *x %

(ii) The applicant meets the
conditions and criteria specified in the
Act and regulations;

(iii) The applicant is better able than
any other applicant to provide official
services; and

(iv) The applicant addresses concerns
identified during consultations that the
Service conducts with applicants for

service to the satisfaction of the Service.
* * * * *

(h) Termination and renewal—(1)
Every 5 years—(i) Termination. A
designation shall terminate at a time
specified by the Administrator, but not
later than 5 years after the effective date
of the designation. A notice of
termination shall be issued by the
Service to a designated agency at least
120 calendar days in advance of the
termination date. The notice shall
provide instructions for requesting
renewal of the designation. Failure to
receive a notice from the Service shall
not exempt a designated agency from
the responsibility of having its
designation renewed on or before the

specified termination date.
* * * * *

m 11. Amend § 800.216 by revising
paragraph (c) to read as follows:

§800.216 Activities that shall be
monitored.
* * * * *

(c) Grain handling activities. Grain
handling activities subject to monitoring
for compliance with the Act include,
but are not limited to:

(1) Shipping export grain without
inspection or weighing;

(2) Violating any Federal law with
respect to the handling, weighing, or
inspection of grain;

(3) Deceptively loading, handling,
weighing, or sampling grain; and

(4) Exporting grain without a
certificate of registration.

* * * * *

Larry Mitchell,

Administrator, Grain Inspection, Packers and
Stockyards.

[FR Doc. 2016—01083 Filed 1-22-16; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2015-1039]
RIN 1625-AA08

Special Local Regulations; Sector Ohio
Valley Annual and Recurring Special
Local Regulations Update

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is amending
and updating its special local
regulations relating to recurring marine
parades, regattas, and other events that
take place in the Coast Guard Sector
Ohio Valley area of responsibility
(AOR). This document informs the
public of regularly scheduled events
that require additional safety measures
through establishing a special local
regulation. Through this document the
current list of recurring special local
regulations is updated with revisions,
additional events, and removal of events
that no longer take place in Sector Ohio
Valley’s AOR. When these special local
regulations are enforced, certain
restrictions are placed on marine traffic
in specified areas. Additionally, this one
proposed rulemaking project reduces
administrative costs involved in
producing separate proposed rules for
each individual recurring special local
regulation and serves to provide notice
of the known recurring special local
regulations throughout the year.

DATES: Comments and related material
must be received by the Coast Guard on
or before April 25, 2016.

ADDRESSES: You may submit comments
identified by docket number USCG—
2015-1039 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Petty Officer James
Robinson, Sector Ohio Valley, U.S.
Coast Guard; telephone (502) 779-5347,
email James.C.Robinson@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
E.O. Executive order

FR Federal Register

NPRM Notice of proposed rulemaking
Pub. L. Public Law

§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The Captain of the Port (COTP) Ohio
Valley is proposing to establish, amend,
and update its current list of recurring
special local regulations.

These special local regulations are
proposed to be added, amended, and
updated to the list of annually recurring
special local regulations under 33 CFR


http://www.regulations.gov
http://www.regulations.gov
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100.801 in Table 1 for annual special
local regulations in the COTP Ohio
Valley zone. The Coast Guard will
address all comments accordingly,
whether through response, additional
revision to the regulation, or otherwise.
Additionally, these recurring events are
provided to the public through local
avenues and planned by the local
communities.

The current list of annual and
recurring special local regulations
occurring in Sector Ohio Valley’s AOR
is published under 33 CFR 100.801.
That most recent list was created August
19, 2015 through the rulemaking 80 FR
50196, which finalized the interim rule
published April 22, 2014, 79 FR 22381,
which received no adverse comments.
The August 19, 2015 rulemaking
established under 33 CFR 100.801
created the current comprehensive list
of recurring safety zones.

The Coast Guard’s authority for
establishing a special local regulation is
contained at 33 U.S.C. 1233. The Coast
Guard is amending and updating the
special local regulations under 33 CFR
part 100 to include the most up to date

list of recurring special local regulations
for events held on or around navigable
waters within Sector Ohio Valley’s
AOR. These events include marine
parades, boat races, swim events, and
other marine related events. The current
list under 33 CFR 100.801 requires
amending to provide new information
on existing special local regulations,
updating to include new special local
regulations expected to recur annually
or biannually, and to remove special
local regulations that are no longer
required. Issuing individual regulations
for each new special local regulation,
amendment, or removal of an existing
special local regulation creates
unnecessary administrative costs and
burdens. This single proposed
rulemaking will considerably reduce
administrative overhead and provides
the public with notice through
publication in the Federal Register of
the upcoming recurring special local
regulations.

The Coast Guard encourages the
public to participate in this proposed
rulemaking through the comment
process so that any necessary changes

can be identified and implemented in a
timely and efficient manner.

III. Discussion of Proposed Rule

33 CFR part 100 contains regulations
to provide effective control over regattas
and marine parades conducted on U.S.
navigable waters in order to ensure the
safety of life in the regattas or marine
parade area. Section 100.801 provides
the regulations applicable to events
taking place in the Eighth Coast Guard
District and also provides a table listing
each event and special local regulation.
This section requires amendment from
time to time to properly reflect the
recurring special local regulations in
Sector Ohio Valley’s AOR. This
proposed rule amends and updates
§ 100.801 replacing the current Table 1
for Sector Ohio Valley.

Additionally, this proposed rule adds
16 new recurring special local
regulations and removes 8 special local
regulations.

Sixteen new recurring special local
regulations are added under the new
Table 1 of §100.801 for Sector Ohio
Valley:

Date

Event/sponsor

Ohio Valley
location

Regulated area

2 days—last weekend in September ....

1 day—One of the last three weekends
in June.

2 days—Second or third weekend in
September.

Captain Quarters Regatta ............c.......
Louisville Race the Bridge Triathlon .....

Louisville Dragon Boat Festival ............

Louisville, KY
Louisville, KY

Louisville, KY

1 day—One of the last two weekends
in September.

1 day—Third weekend in May ..............

1 day—Second weekend in July ...........

1 day—Last weekend in August ...........

1 day—Last weekend in September .....

1 day—Third weekend in November ....

2 days—weekend before Labor Day ....

1 day—Saturday before Labor Day ......
1 day—Third Saturday in July ...............
Second Sunday in September ..............
Second Saturday in September ............
Three days during the fourth weekend

in September.
3 days—1st week of August ................

Ohio River Open Water Swim ..............

World Triathlon Corporation/[RONMAN
70.3.

Bradley Dean/Renaissance Man
Triathlon.
Tennessee Clean Water Network/

Downtown Dragon Boat Races.
World Triathlon Corporation/[RONMAN

Chattanooga.
TREC-RACE/Pangorge .........ccccceveeuene

SUP3Rivers The Southside Outside ....

Wheeling Dragon Boat Race ................

Pittsburgh  Irish  Rowing  Club/St.
Brendan’s Cup Currach Regatta.

Ohio River Sternwheel Festival Com-
mittee Sternwheel race reenactment.

Parkesburg Paddle Fest ..........cccceeeee

New Martinsville Records and Regatta
Challenge Committee.
EQT Pittsburgh Three Rivers Regatta

Prospect, KY .........
Chattanooga, TN ...
Florence, AL ..........
Knoxville, TN .........
Chattanooga, TN ...
Chattanooga, TN ...

Pittsburgh, PA .......

Wheeling, WV .......
Pittsburgh, PA .......
Marietta, OH ..........

Parkersburg, WV ...

New Martinsville,
WV.

Pittsburgh, PA .......

........ Ohio River, Mile 595.0-597.0 (Ken-
tucky).

........ Ohio River, Mile 601.5-603.0 (Ken-
tucky).

........ Ohio River, Mile 603.0-603.5 (Ken-
tucky).
Ohio River, Mile 588.0-590.0 (Ken-
tucky).
Tennessee River, Mile 463.0-466.0
(Tennessee).
Tennessee River, Mile 255.0-257.0
(Alabama).
Tennessee River, Mile 647.0-649.0
(Tennessee).
Tennessee River, Mile 463.0-467.0
(Tennessee).
Tennessee River, Mile 444.0-455.0
(Tennessee).

Monongahela River, Mile 0.0-3.09 Al-
legheny River, Mile 0.0-0.25 (Penn-
sylvania).

Ohio River, Mile 90.4-91.5 (West Vir-
ginia).

Ohio River, Miles 7.0-9.0, back chan-
nel (Pennsylvania).

Ohio River, Mile 170.5-172.5 (Ohio).

Ohio River, Mile 184.3—188 (West Vir-
ginia).

Ohio River, Mile 128-129 (West Vir-
ginia)

Ohio River, Mile 0.0-0.5, Allegheny
River, Mile 0.0-0.6, and
Monongahela River, Mile 0.0-0.5
(Pennsylvania).
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This proposed rule removes the
following 8 special local regulations
from the existing Table 1 of § 100.801:

Date Event/sponsor OTciga\t/i?)lrLey Regulated area
1 day—Third weekend in July ............... Headfirst Performance/Cardinal Harbor | Finchville, KY ........ Ohio River, Mile 595 (Kentucky).
Triathlon.
1 day—First or second weekend in Au- | Evansville Goodwill Industries/Ducks | Evansville, IN ........ Ohio River, Mile 792.0-796.0 (Indiana).
gust. on the Ohio.

—_

day—First or second weekend in
June.
day—Last weekend in June ...............

—_

—_

day—First or second weekend in July

—_

day—First or second weekend in July

—_

day—First weekend in August

—_

day—Second weekend in August ......

Southern Indiana Triathlon Inc./South-
ern Indiana Triathlon.
SOS Triathlon

City of Livermore Canoe Race

Jam Brand Sports, LLC/Buckhead Bor-
der Challenge Triathlon.

Kentucky Derby Festival/Venetian Boat
Parade Festival.

North  Oldham High School/North
Oldham Ohio River Swim.

Louisville, KY
Louisville, KY
Livermore, KY
Louisville, KY
New Albany, IN

LaGrange, KY

Ohio River, Mile 600.0-603.0 (Ken-
tucky).

Ohio River, Mile 602.0-603.5 (Ken-
tucky).
Green River,
tucky).
Ohio River, Mile 602.0-604.0 (Ken-

tucky).
Ohio River, Mile 596.0-604.3 (Indiana).

Mile 71.0-71.5 (Ken-

Ohio River, Mile 595 (Kentucky).

The effect of this proposed rule will
be to restrict general navigation during
these events. Vessels intending to transit
the designated waterway through the
special local regulations will only be
allowed to transit the area when the
COTP Ohio Valley, or designated
representative, has deemed it safe to do
so or at the completion of the event.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders (E.O.s) related to
rulemaking. Below we summarize our
analyses based on a number of these
statutes and E.O.s, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

E.O.s 12866 and 13563 direct agencies
to assess the costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits. E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This proposed rule has not
been designated a “‘significant
regulatory action,” under E.O. 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

The Coast Guard expects the
economic impact of this proposed rule
to be minimal, and therefore a full
regulatory evaluation is unnecessary.
This proposed rule establishes special
local regulations limiting access to
certain areas under 33 CFR part 100
within Sector Ohio Valley’s AOR. The
effect of this proposed rulemaking will

not be significant because these special
local regulations are limited in scope
and duration. Additionally, the public is
given advance notification through local
forms of notice, the Federal Register,
and/or Notices of Enforcement and thus
will be able to plan operations around
the special local regulations in advance.
Deviation from the special local
regulations established through this
proposed rulemaking may be requested
from the appropriate COTP and requests
will be considered on a case-by-case
basis. Broadcast Notices to Mariners and
Local Notices to Mariners will also
inform the community of these special
local regulations so that they may plan
accordingly for these short restrictions
on transit. Vessel traffic may request
permission from the COTP Ohio Valley
or a designated representative to enter
the restricted area.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

This proposed rule will affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to transit

the special local regulation areas during
periods of enforcement. The special
local regulations will not have a
significant economic impact on a
substantial number of small entities
because they are limited in scope and
will be in effect for short periods of
time. Before the enforcement period, the
Coast Guard COTP will issue maritime
advisories widely available to waterway
users. Deviation from the special local
regulations established through this
proposed rulemaking may be requested
from the appropriate COTP and requests
will be considered on a case-by-case
basis.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
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small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

C. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under E.O. 13132, Federalism, if it has
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in E.O. 13132.

Also, this proposed rule does not have
tribal implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the

effects of this proposed rule elsewhere
in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule is categorically excluded under
section 2.B.2, figure 2—1, paragraph
(34)(h) of the Instruction because it
involves establishment of special local
regulations related to marine event
permits for marine parades, regattas,
and other marine events. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, you may review a Privacy
Act notice regarding the Federal Docket
Management System in the March 24,
2005, issue of the Federal Register (70
FR 15086).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
Web site’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.

For the reasons discussed in the
preamble, the U.S. Coast Guard
proposes to amend 33 CFR part 100 as
follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERWAYS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Amend § 100.801 by revising table
1 of §100.801 to read as follows:

§100.801 Annual Marine Events in the
Eighth Coast Guard District.

* * * * *

TABLE 1 OF § 100.801—OHIO VALLEY CAPTAIN OF THE PORT ZONE ANNUAL AND RECURRING MARINE EVENTS

Date

Event/sponsor

Ohio Valley
location

Regulated area

1. The first Saturday in April

2. 1 day—Saturday before Memorial
Day weekend.

3. 1 day—During the last week of April
or first week of May.

4. 1 day—First or second weekend in
May.

University of Charleston Rowing/West
Virginia Governor’'s Cup Regatta.

Venture Outdoors/Venture Outdoors
Festival.

Kentucky Derby Festival/Belle of Louis-
ville Operating Board/Great Steam-
boat Race.

REVS3/REV3 Triathlon ..........ccccccevienen.

Charleston, WV .....

Pittsburgh, PA

Louisville, KY

Knoxville, TN

Kanawha River, Mile 59.9-61.4 (West
Virginia).

Allegheny River, Mile 0.0-0.25

Monongahela River 0.0-0.25 (Pennsyl-
vania).

Ohio River, Mile 596.0-604.3 (Ken-
tucky).

Tennessee River, Mile 646.0-649.0

(Tennessee).



http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

3980

Federal Register/Vol. 81, No. 15/Monday, January 25, 2016 /Proposed Rules
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Continued

Date

Event/sponsor

Ohio Valley
location

Regulated area

5. 1 day—Third weekend in May

6. 1 day—Second weekend in June

7. 1 day—Third or fourth weekend in
June.

8. 2 days—First weekend of June

9. Fourth Sunday in June ..........c.cc.....

10. 1 day—Fourth or fifth Sunday in
September.

11. 1 day—One of the last two week-
ends in September.

12. 2 days—Second or third weekend in
September.

13. 1 day—Third or fourth Sunday of
July.

14. 2 days—First weekend of July ........

15. 1 day—Second weekend in July ....

16. 3 days—One of the first two week-
ends in July.

17. 1 day—Third Saturday in July ........

18. 1 day—One of the last three week-
ends in June.

19. 1 day—Fourth weekend in June .....

20. 1 day—Fourth weekend in July ......

21. 2 days—Last two weekends in July
or first week of August.

22. 3 days—First week of August .........

283. 2 days—First weekend of August ...

24. 2 days—last weekend
tember.

25. 2 days—Second or third weekend
in October.

26. 2 days—Third full weekend (Satur-
day and Sunday) in August.

27. 1 day—Last weekend in August

in Sep-

28. 3 days—Third weekend in August ..
29. 2 days—Fourth weekend in July ....

30. 2 days—Last weekend in Sep-
tember.
31. 2 days—Labor Day weekend ..........

32. 2 days—Weekend before Labor
Day.

33. 1 day—Saturday before Labor Day

34. 1 day—First or second weekend in
September.

35. 2 days—First or second weekend
in September.

36. 3 days—First or second weekend
in September.

World Triathlon Corporation/I[RONMAN
70.3.

Chattanooga Parks and Rec/Chat-
tanooga River Rats Open Water
Swim.

Greater Morgantown Convention and
Visitors Bureau/Mountaineer
Triathlon.

Kentucky Drag Boat Association

Green Umbrella/Ohio River Paddlefest

Green Umbrella/Great Ohio River
Swim.
Ohio River Open Water Swim

Louisville Dragon Boat Festival

Tucson Racing/Cincinnati Triathlon

Kentucky Drag Boat Association

Bradley Dean/Renaissance Man
Triathlon.
Madison Regatta,
gatta.
Pittsburgh  Irish  Rowing  Club/St.
Brendan’s Cup Currach Regatta.

Louisville Race the Bridge Triathlon .....

Inc./Madison Re-

Team Magic/Chattanooga Waterfront
Triathlon.

Team Magic/Music City Triathlon .........

Friends of the Riverfront Inc./Pittsburgh
Triathlon and Adventure Races.

EQT Pittsburgh Three Rivers Regatta

Kentucky Drag Boat Association

Captain Quarters Regatta .....................
Norton Healthcare/Ironman Triathlon ...

Ohio County Tourism/Rising Sun Boat
Races.

Tennessee Clean Water Network/
Downtown Dragon Boat Races.

Governors’ Cup/UWP-IJSBA National
Championships.

Herd Racing LLC/Huntington Classic ...

Fall Records Challenge Committee/Fall
Records Challenge.

Wheeling Vintage Race Boat Associa-
tion Ohio/Wheeling Vintage Regatta.

SUP3Rivers The Southside Outside ....

Wheeling Dragon Boat Race

Cumberland  River = Compact/Cum-
berland River Dragon Boat Festival.
State Dock/Cumberland Poker Run .....
Sailing for a Cure Foundation/SFAC

Fleur de Lis Regatta.

Chattanooga, TN ...

Chattanooga, TN ...

Morgantown, WV ..

Pisgah Bay, KY

Cincinnati, OH

Cincinnati, OH

Prospect, KY

Louisville, KY

Cincinnati, OH

Pisgah Bay, KY

Florence, AL ..........

Madison, IN

Pittsburgh, PA

Louisville, KY

Chattanooga, TN ...

Nashville, TN

Pittsburgh, PA

Pittsburgh, PA

Pisgah Bay, KY

Louisville, KY

Louisville, KY

Rising Sun, IN

Knoxville, TN

Charleston, WV

Huntington, WV .....

New Martinsville,
WV.

Wheeling, WV

Pittsburgh, PA

Wheeling, WV

Nashville, TN

Jamestown, KY

Louisville, KY

Tennessee River, Mile 463.0-466.0
(Tennessee).
Tennessee River,

(Tennessee).

Mile 464.0-469.0

Monongahela River, Mile 101.0-102.0
(West Virginia).

Tennessee River, Mile 30.0 (Ken-
tucky).
Ohio River, Mile 459.5-470.2 (Ohio

and Kentucky).

Ohio River, Mile 469.8-470.2 (Ohio
and Kentucky).

Ohio River, Mile 588.0-590.0 9 (Ken-

tucky).

Ohio River, Mile 603.0-603.5 (Ken-
tucky).

Ohio River, Mile 469.3—470.2 (Ohio).

Tennessee River, Mile 30.0 (Ken-
tucky).

Tennessee River, Mile 255.0-257.0
(Alabama).

Ohio River, Mile 555.0-560.0 (Indiana).

Miles 7-9, Ohio River back channel
(Pennsylvania).

Ohio River, Mile 601.5-603.0 (Ken-
tucky).

Tennessee River, Mile 463.0-465.0
(Tennessee).

Cumberland River, Mile 190.0-192.0
(Tennessee).

Allegheny River, Mile 0.0-1.5 (Penn-
sylvania).

Ohio River, Mile 0.0-0.5, Allegheny
River, Mile 0.0-0.6, and
Monongahela River, Mile 0.0-0.5

(Pennsylvania)
Tennessee River,
tucky).
Ohio River,
tucky).
Ohio River, Mile 601.5-604.5 (Ken-

tucky).

Ohio River, Mile 504.0-508.0 (Indiana
and Kentucky).
Tennessee River,
(Tennessee)
Kanawha River, Mile 56.7-57.6 (West

Virginia).

Ohio River, Mile 307.3-309.3 (West
Virginia).

Ohio River, Mile 128.5-129.5 (West
Virginia).

Ohio River, Mile 090.4-091.5 (West
Virginia).

Monongahela River, Mile 0.0-3.09 Al-
legheny River Mile 0.0-0.25 (Penn-
sylvania)

Ohio River, Mile 90.4-91.5 (West Vir-
ginia).

Cumberland River,
(Tennessee).

Lake Cumberland (Kentucky).

Mile 30.0 (Ken-

Mile 595.0-597.0 (Ken-

Mile 647.0-649.0

Mile 190.0-192.0

Ohio River,
tucky).

Mile 601.0-604.0 (Ken-
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TABLE 1 OF § 100.801—OHIO VALLEY CAPTAIN OF THE PORT ZONE ANNUAL AND RECURRING MARINE EVENTS—

Continued
Date Event/sponsor Omga\{izlllqey Regulated area
37. 1 day—One weekend, last half of | Harbor House of Louisville/Ken“Ducky” | Louisville, KY ........ Ohio River, Mile 602.0-604.0 (Ken-
September. Derby. tucky).
38. 1 day—Last weekend in September | World Triathlon Corporation/[RONMAN | Chattanooga, TN ... | Tennessee River, Mile 463.0-467.0
Chattanooga. (Tennessee)
39. 1 day—Second weekend in Sep- | City of Clarksville/Clarksville Riverfest | Clarksville, TN ....... Cumberland River, Mile 125.0-126.0
tember. Cardboard Boat Regatta. (Tennessee).
40. 2 days—First weekend of October | Three Rivers Rowing Association/Head | Pittsburgh, PA ....... Allegheny River, Mile 0.0-4.0 (Penn-
of the Ohio Regatta. sylvania).
41. 1 day—First or second weekend in | Lookout Rowing Club/Chattanooga | Chattanooga, TN ... | Tennessee River, Mile 464.0-467.0
October. Head Race. (Tennessee).
42. 1 day—Third weekend in Novem- | TREC-RACE/Pangorge .........c..ccoceeune Chattanooga, TN ... | Tennessee River, Mile 444.0-455.0
ber. (Tennessee).
43. 3 days—First weekend in Novem- | Atlanta Rowing Club/Head of the | Chattanooga, TN ... | Tennessee River, Mile 464.0-467.0
ber. Hooch Rowing Regatta. (Tennessee).

44. One Saturday in June or July .........
45. 1 day—During the last weekend in
May.

46. 4 days—Second or third weekend
in June.

47. 1 day—Second or third Saturday in
July.

48. 1 day—July 4th

49. 1 day—During the first week of July

50. 1 day—First weekend in September

51. 2 days—Third or fourth weekend in
July.

52. 3 days—Fourth weekend in August
53. 1 day—Fourth weekend in August

54. 3 days—First or second weekend
in September.
55. 1 day—First Sunday in August

56. 2 days—First Weekend in August ..

57. 1 day—Sunday before Labor Day ..

58. 2 days—First or second weekend
in September.

59. 1 day—One weekend, last half of
September.

60. Second Sunday in September ........

61. Second Saturday in September ......

62. Three days during the fourth week-
end in September.
63. First weekend in July

64. First or second weekend of July .....

65. 2 days, last weekend in May or first
weekend in June.

66. 1 day—Second weekend in Sep-
tember.

Paducah Summer Festival/Cross River
Swim.

Louisville Metro Government/Mayor’s
Healthy Hometown Subway Fresh
Fit, Hike, Bike and Paddle.

Hadi Shrine/Evansville Freedom Fes-
tival Air Show.

Allegheny Mountain LMSC/Search for
Monongy.

Wellsburg 4th of July Committee/
Wellsburg 4th of July Fireworks.

Evansville Freedom Celebration/4th of
July Freedom Celebration.

Louisville Metro Government/Mayor’s
Healthy Hometown Subway Fresh
Fit, Hike, Bike and Paddle.

Dare to Care/KFC Mayor’s Cup Paddle
Sports  Races/Voyageur  Canoe
World Championships.

Kentucky Drag Boat Association/Thun-
der on the Green.

Team  Rocket  Tri-Club/Rocketman
Triathlon.

Hadi Shrine/Owensboro Air Show ........

HealthyHuntington.org/St.
state Triathlon.

Buckeye Outboard Association/Ports-
mouth Challenge.

Cincinnati Bell, WEBN, and Proctor
and Gamble/Riverfest.

Marys Tri-

State Dock/Cumberland Poker Run .....

Harbor House of Louisville/Ken“Ducky”
Derby.

Ohio River Sternwheel Festival Com-
mittee Sternwheel race reenactment.

Parkesburg Paddle Fest ..........c.cc.c......

New Martinsville Records and Regatta
Challenge Committee.

Eddyville Creek Marina/Thunder Over
Eddy Bay.

Prizer Point Marina/4th of July Cele-
bration.

Visit Knoxville/Racing on
nessee.

Start 2 Finish/Nashvegas Triathlon

the Ten-

Paducah, KY

Louisville, KY

Evansville, IN

Pittsburgh, PA

Wellsburg, WV

Evansville, IN

Louisville, KY

Louisville, KY

Livermore, KY

Huntsville, AL

Owensboro, KY

Huntington, WV

Portsmouth, OH ....

Cincinnati, OH

Jamestown, KY

Louisville, KY

Marietta, OH

Parkersburg, WV ...

New Martinsville,
WV.
Eddyville, KY

Cadiz, KY

Knoxville, TN

Ashland City, TN ...

Ohio River, Mile 934-936 (Kentucky).

Ohio River,
tucky).

Mile 602.0-603.5 (Ken-

Ohio River, Mile 791.0-795.0 (Indiana).

Allegheny River, Mile 0.0-0.6 (Penn-
sylvania).

Ohio River, Mile 73.5-74.5 (West Vir-
ginia).

Ohio River, Mile 791.0-796.0 (Indiana).

Ohio River, Mile 602.0-603.5 (Ken-
tucky).

Ohio River, Mile 601.0-604.0 (Ken-
tucky).

Green River, Mile 70.0-71.5 (Ken-
tucky).

Tennessee River, Mile 333.0-334.5
(Alabama).

Ohio River, Mile 755.0-759.0 (Ken-
tucky).

Ohio River, Mile 307.3-308.3 (West
Virginia).

Ohio River, Mile 355.3-356.7 (Ohio).

Ohio River, Mile 464.0-476.0 (Ken-
tucky and Ohio) and Licking River
Mile 0.0-3.0 (Kentucky).

Lake Cumberland (Kentucky).

Ohio River,
tucky).
Ohio River, Mile 170.5—-172.5 (Ohio)

Mile 602.0-604.0 (Ken-

Ohio River, Mile 184.3—-188 (West Vir-
ginia)

Ohio River, Mile 128-129 (West Vir-
ginia)

Cumberland River
(Kentucky).

Cumberland River,
(Kentucky).

Tennessee River,
(Tennessee).

Cumberland River,
(Tennessee).

Mile 46.0-47.0.
Mile 54.0-55.09
Mile 647.0-648.0

Mile 157.0-159.0
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Dated: January 5, 2016.
R. V. Timme,

Captain, U. S. Coast Guard, Captain of the
Port Ohio Valley.

[FR Doc. 2016—01375 Filed 1-22—-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2014-0050; FRL—9940—-
20-OLEM]

RIN 2050-AG78

National Oil and Hazardous
Substances Pollution Contingency
Plan Revisions To Align With the
National Response Framework

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing revisions to
the National Oil and Hazardous
Substances Pollution Contingency Plan.
These proposed revisions align the
National Oil and Hazardous Substances
Pollution Contingency Plan with the
Department of Homeland Security’s
National Response Framework and
National Incident Management System.
The revisions also update the
descriptions of federal agency
organizational structures and
capabilities and how they operate, and
recognize the establishment of the
Department of Homeland Security.
DATES: Comments must be received on
or before March 25, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-2014—-0050, to the Federal

eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or withdrawn. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Jean
Schumann, Office of Land and
Emergency Management, Mail Code
5104A, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460, (202) 564—1977,
schumann.jean@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

The revisions primarily would affect
the federal departments and agencies
that participate in responding to
incidents under the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which
primarily consist of the departments
and agencies on the NCP National
Response Team (NRT). The descriptions

and capabilities of these agencies have
been updated, and some NCP
terminology used by these agencies has
been changed to be more consistent
with the National Response Framework
(NRF) and National Incident
Management System (NIMS) issued by
the Department of Homeland Security
(DHS). Information has been added in
notes to the regulation to explain that
federal agencies follow the NRF and
NIMS when appropriate.

Additionally, this rulemaking
proposes a clarification to § 300.405(d)
that affects persons who notify the
National Response Center (NRC)* of an
incident, including representatives of
industry and federal, state, tribal, and
local governments. Paragraph (d) of
§300.405 currently states that the NRC
will generally need information that
will help to characterize the release
when people call to report an incident.
Paragraph (d) of § 300.405 goes on to say
that this information ‘“will include, but
is not limited to . . .”” and provides a
list of examples of the types of
information the NRC will need. The
current list of examples includes the
“possible source of the release.” These
revisions would clarify paragraph (d) to
state “‘possible source and cause of the
release.” The NRC already collects
information regarding the cause of the
release, so this is not a new
requirement. Adding ‘“cause” to
paragraph (d) will better prepare people
who notify the NRC that they will be
asked for this information. This change
is also addressed in section IV of this
preamble, under the discussion for
§300.405.

Impacts on potentially affected
entities, direct and indirect, are
summarized in section V of this
preamble. A summary of potentially
affected entities is provided in the table
below.

Type of entity

Affected entities

Industry
State, Local or Tribal Governments .
Federal Government

Industries that report to the NRC.

State, local, or tribal governments that report to the NRC.
Federal departments and agencies that report to the NRC, and federal departments and agen-
cies that are members of the National Response Team.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Others types of entities not

1Reference is made in this preamble and in the
NCP to both the Nuclear Regulatory Commission
and the National Response Center. In order to avoid

listed in the table could also be
regulated. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

confusion, the preamble and the NCP spell out the
Nuclear Regulatory Commission and use the

B. What is the agency’s authority for
taking this action?

The NCP is required by section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, 42 U.S.C. 9605, as amended
by the Superfund Amendments and

abbreviation “NRC” only with respect to the
National Response Center.
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Reauthorization Act of 1986 (SARA),
Public Law 99-499 (hereinafter
CERCLA), and by section 311(d) of the
Clean Water Act (CWA), 33 U.S.C.
1321(d), as amended by the Oil
Pollution Act of 1990 (OPA), Public Law
101-380. In Executive Order 12777 (56
FR 54757, October 22, 1991), the
President delegated to the EPA the
responsibility for the amendment of the
NCP. Amendments to the NCP are
coordinated with members of the NCP
NRT prior to publication for notice and
comment. The NCP is applicable to
response actions taken pursuant to the
authorities under CERCLA and section
311 of the CWA, as amended.

II. Background

The DHS issued the NRF and NIMS
under the authority of the Homeland
Security Act of 2002 (HSA), the Post-
Katrina Emergency Management Reform
Act (PKEMRA), the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act (Stafford Act), and
Homeland Security Presidential
Directive-5, Management of Domestic
Incidents (February 28, 2003) (HSPD-5).
The purpose of the NRF is to establish
a comprehensive, national, all-hazards
approach to domestic incident
management. The purpose of the NIMS
is to provide a consistent nationwide
approach for federal, state, and local
governments to work effectively and
efficiently together to prepare for,
respond to, and recover from domestic
incidents, regardless of cause, size, or
complexity. The NRF is built on the
incident management concepts in
NIMS. DHS issued the most recent
version of the NRF in May 2013, and the
most recent version of the NIMS in
December, 2008, and may continue to
update both documents periodically.

Federal agencies are to follow the
NRF and NIMS pursuant to those
authorities. HSPD-5 also directed
federal agencies to modify existing
interagency plans to align with the
National Response Plan, which was the
predecessor to the NRF. EPA is
proposing this rule to align the NCP
with the NRF and NIMS.

Other changes are being proposed to
the NCP to update descriptions of
federal department and agency
organizations and capabilities and how
they operate, and to recognize the
establishment of the DHS, which was
authorized by the HSA.

III. Summary of This Action

A. What is the scope of this proposed
rule?

This rulemaking proposes changes to
the NCP in two general areas: (1)

Changes that align the NCP with the
NRF and NIMS; and (2) changes that
update the descriptions and capabilities
of the NRT federal agencies and how
they operate, including the
establishment of the DHS. EPA is not
opening the NCP for comment on other
types of changes, and the final rule will
not address any comments received
outside the scope of the proposed
changes. Further, we are not taking
comments on the substance of the NRF
or the NIMS themselves, only on the
changes made to the NCP to align with
those documents.

EPA is not including any proposed
changes to the NCP’s “Appendix E to
Part 300—O0il Spill Response” in this
proposed rule. EPA proposed to remove
appendix E from the NCP as part of a
separate proposed rule on January 22,
2015 (80 FR 3380). If EPA decides not
to remove appendix E from the NCP
after considering the comments received
on that January 22, 2015, rulemaking,
EPA will engage in a rulemaking to
revise appendix E in accordance with its
final decisions on this rulemaking.

IV. What are the proposed revisions to
the NCP?

This section of the preamble explains
the proposed revisions to the NCP by
part and section number.

A. Part 300 Table of Contents and
Authority

The proposed revisions would change
the table of contents for part 300,
subpart B, by changing the title of
§300.165 from “OSC reports” to “OSC
after action reports.” (“OSC” is the
abbreviation for On-Scene Coordinator.)
This change would make the title of
these reports more consistent with the
terminology commonly used in incident
management systems for such post-
incidents reports. The change would
support the objectives of the NRF and
NIMS for more consistency in national
incident management systems. This
change in terminology would also be
carried forth into the proposed revision
to §300.165, as explained in this
preamble under subpart B, § 300.165.

We are proposing to update the
“Authority” citation for 40 CFR part 300
by revising the scope of the CWA
citation from “33 U.S.C. 1321(d)” to ““33
U.S.C. 1321” to make it parallel with the
scope of the existing CERCLA citation.
The existing CERCLA citation refers to
all of the CERCLA authorities
underlying the NCP, not just the specific
CERCLA provision that authorizes the
issuance of the NCP. The existing CWA
citation (33 U.S.C. 1321(d)), however,
refers only to the specific CWA
provision that authorizes the issuance of

the NCP. This change would broaden
the CWA citation to refer to all the CWA
authorities that underlie the NCP, not
just the specific CWA provision that
authorizes the issuance of the NCP, by
deleting “(d)”” and referring only to ““33
U.S.C. 1321.”

B. Authority and Applicability (Section
300.2)

The existing § 300.2 states that
amendments to the NCP are coordinated
with members of the NRT prior to
public notice and comment, and further
explains that this includes the Federal
Emergency Management Agency
(FEMA) and Nuclear Regulatory
Commission in order to avoid
inconsistent or duplicative requirements
in the emergency planning
responsibilities of these agencies. The
specific reference to FEMA and the
Nuclear Regulatory Commission was
based on language from Executive Order
12580, January 23, 1987. Executive
Order 12580 was amended by Executive
Order 12777, October 18, 1991.
Executive Order 12777 kept the
reference to consultation with the NRT
on NCP amendments, but deleted the
specific reference to FEMA and the
Nuclear Regulatory Commission. The
proposed revision to § 300.2 would
therefore delete the sentence that refers
to FEMA and the Nuclear Regulatory
Commission to be consistent with
Executive Order 12777. However, both
FEMA and the Nuclear Regulatory
Commission are members of the NRT, so
EPA would continue to coordinate with
both agencies on NCP amendments in
their role as NRT members under the
revised § 300.2.

C. Scope (Section 300.3)

The existing § 300.3(d) states that the
NCP is in effect when the Federal
Response Plan (FRP) is activated. The
FRP is no longer in effect because it has
been replaced by the NRF. The
proposed changes would delete existing
§300.3(d), therefore, and add a note to
§ 300.3(a) that refers to the NRF instead
of the Federal Response Plan. The note
explains that the NRF was issued by
DHS and is followed by federal
departments and agencies. The NRF is
a guide to how the Nation responds to
domestic incidents under a variety of
authorities at all levels, including
response actions taken by federal, state,
tribal, and local governments,
communities, individuals, private sector
organizations, and non-governmental
organizations such as American Red
Cross. The NRF addresses ““all-hazards”
incidents, such as natural disasters,
terrorist attacks and other deliberate
incidents, and accidents. The NCP
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serves as an operational supplement to
the NRF. The NRF is a guide to how the
Nation responds to disasters and
emergencies. While federal departments
and agencies follow the NRF, it is not
intended to alter or impede existing
federal authorities, such as the CERCLA
and CWA section 311 authorities that
are the basis for the NCP. The NRF is
publicly available on FEMA’s Web site.
(See this preamble under § 300.5 below
for the Web site address.)

For some NCP responses, additional
procedures under the NRF and
supporting documents (e.g., annexes)
may apply. For example, the NRF
explains that the Secretary of DHS may
coordinate federal responses pursuant to
presidential directive, or may activate
specific NRF response mechanisms to
support other federal departments and
agencies without assuming coordination
of the overall federal response. When
additional NRF procedures are activated
for an NCP response, the NCP response
will follow the appropriate procedures
of both the NCP and NRF. The NRF and
supporting documents also include
information on how the federal
government responds under the Stafford
Act. Additional information on how the
NCP applies during responses under the
Stafford Act in particular is provided in
this preamble under subpart B,
§300.130. In cases where additional
NRF procedures apply to NCP
responses, those procedures are most
likely to apply to NCP emergency
removal actions rather than to NCP
remedial actions because the NRF
focuses on emergency and disaster types
of incidents.

D. Abbreviations (Section 300.4)

The abbreviations in paragraphs (a)
and (b) would be updated to include
new department and agency title and
operational abbreviations used in this
rule and to delete abbreviations that are
no longer used in this rule or no longer
apply. The following abbreviations
would be deleted: RSPA, ESF, FCO,
FRERP, FRP, and RRC. The following
abbreviations would be added to
paragraph (a): DHS and PHMSA. The
following abbreviations would be added
to paragraph (b): AMS, CBRN CMAT,
CMHT, CMRT, FRMAUG, JIC, NARAG,
NCERT, NIMS, NRF, RAP, REAC/TS,
REOC, and SERT. The existing
abbreviation for the U.S. Fish and
Wildlife Service (USFWS) in paragraph
(b) would be moved to paragraph (a).
Since the USFWS is a distinct and
significant component of the
Department of the Interior (DOI), it is
more appropriately listed in paragraph
(a), which already includes some other

distinct components of federal
departments.

E. Definitions (Section 300.5)

EPA is proposing to update the
definitions section to include new
definitions and delete definitions that
no longer apply. New definitions would
be added to § 300.5 for the terms
“National Incident Management
System’ and ‘‘National Response
Framework.” A note would be added to
§ 300.5 with new definitions for the
terms “Emergency Support Function
#10—Oil and Hazardous Materials
Response Annex” and “Emergency
Support Function #15—External Affairs
Annex.” All of these definitions are
derived from the NRF and NIMS, and
readers are referred to the NRF and
NIMS for additional information
regarding these definitions. The NRF
may be found at the DHS/FEMA Web
site at www.fema.gov/national-response-
framework and NIMS may be found at
www.fema.gov/national-incident-
management-system.

The following definitions would be
deleted: “Federal Radiological
Emergency Response Plan” and
“Federal Response Plan.”” These two
plans have been replaced by the NRF
and supporting documents, including
supporting annexes.

In addition, a minor change is being
proposed to the definition of a “Spill of
National Significance” (SONS) to clarify
that, under the NCP, this type of
incident is so classified by the EPA for
discharges occurring in the inland zone
or by the United States Coast Guard
(USCG) for discharges occurring in the
coastal zone, so readers do not confuse
a SONS determination with any type of
declaration or determination that may
be made by other federal officials or
federal departments or agencies under
the NRF. This proposed change is
discussed in more detail in this
preamble under subpart D, § 300.323.

Finally, the existing definition of
“national response system” would be
modified to correct a capitalization
erTor.

F. General Organizational Concepts
(Section 300.105)

A note would be added to
§300.105(d) to reflect that NIMS is
issued by DHS, and that federal agencies
follow the NIMS and have adopted it for
appropriate use in NCP emergency
removal actions. The existing
§300.105(d) explains that the NCP
response management structure is a
system that brings together the functions
of the federal government, state
government, and responsible party(ies)
to achieve an effective and efficient

response, where the federal OSC retains
his/her authority. The addition of the
proposed note would provide further
clarification that NIMS is the emergency
preparedness and response management
system adopted by federal departments
and agencies for appropriate use in NCP
emergency removal actions.

The Secretary of DHS required federal
departments and agencies to submit
their plans for adopting NIMS to DHS in
December, 2004. Under HSPD-5, federal
departments and agencies also were
directed to make adoption of the NIMS
a requirement, to the extent permitted
by law, for providing federal
preparedness assistance through grants,
contracts, or other activities. HSPD-5
directed the Secretary of DHS to
develop standards and guidelines for
determining whether a state or local
entity has adopted the NIMS. The DHS
is responsible for developing standards
and guidelines for determining whether
federal, state, local, and tribal entities
have adopted the NIMS.

The NIMS represents a core set of
doctrines, concepts, principles,
terminology, and organizational
processes that enables effective,
efficient, and collaborative incident
management. It includes both
preparedness and response components.
Preparedness elements include
establishing emergency operations plans
and procedures; identifying response
resources and establishing procedures
for their use; training and credentialing
response personnel; conducting
exercises, evaluations, and corrective
action programs; establishing and
maintaining agreements for assistance;
and planning for scientific support.

For managing the response to an
incident, the NIMS uses the Incident
Command System (ICS), which provides
a flexible core mechanism for
coordinated and collaborative incident
management. The ICS integrates the
facilities, equipment, personnel,
procedures, and communications
involved in a response within a
common organizational structure. The
ICS follows a number of key principles
and concepts, including, but not limited
to, the following:

¢ Field command and management
functions are performed in accordance
with a standard set of ICS organizations,
doctrines, and procedures. Incident
commanders, however, retain the
flexibility to modify procedures or
structures as needed to ensure a
successful response to a specific
incident.

¢ ICS is modular and scalable. It has
a scalable organizational structure that
is based on the size and complexity of
the incident. Smaller incidents may be
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handled by relatively few individuals
who would perform all the necessary
response functions and fulfill all of the
ICS roles. Larger incidents may require
many individuals, each fulfilling a
specific position within the ICS. ICS can
be used for incidents occurring within
a single jurisdiction or being managed
by a single agency, or for incidents
occurring across multiple jurisdictions
or involving many agencies.

e ICS establishes common terms,
standards, and procedures that enable
diverse organizations to work together
more effectively. ICS includes a
standard set of predesignated
organizational elements and functions,
common names for resources used to
support incident operations, and
common identifiers for facilities and
operational locations used to support
incident operations.

¢ ICS uses measurable objectives.
Incidents are managed by establishing
overarching objectives for the response
and more specific measurable objectives
for various response activities; directing
efforts to obtain those objectives; and
documenting the results of those efforts
to measure performance and support
corrective action. Incident objectives are
communicated throughout the on-scene
level command structure through the
development of incident action plans.

Under NIMS, an Incident Command
Post (ICP) is established at the on-scene
tactical level. This is the location from
which tactical response operations are
directed. The ICP organization has five
major functions: Command, operations,
planning, logistics, and finance/
administration (with a potential sixth
function to cover intelligence/
investigations, when needed). The ICP
is led by the Incident Commander, the
individual with the authority to direct
the response. (For smaller incidents, the
ICP may be as simple as the response
vehicle from which the Incident
Commander directs the on-scene
response.)

Where multiple Incident Commanders
have jurisdiction over the response, the
incident is led by a Unified Command.
Unified Command enables agencies and
organizations with different legal,
geographic, and functional
responsibilities to coordinate, plan, and
interact effectively. Under Unified
Command, Incident Commanders work
together to establish the common
objectives and carry out tactical
response activities, with each Incident
Commander retaining his/her regulatory
authority. The exact composition of the
Unified Command structure depends on
the location and type of incident. If only
one agency has jurisdiction or
regulatory authority, Unified Command

may not be necessary. In that case, other
assisting agencies and organizations can
still provide input to incident objectives
and raise questions or concerns by
providing a Liaison Officer on the
Command Staff or a technical
specialist(s) in an appropriate ICS
section.

An Area Command also may be
established if needed, depending on the
complexity of the incident and span-of-
control needs. An Area Command may
be needed to oversee the management of
multiple incidents that are being
handled by separate ICS organizations
or to oversee the management of a very
large incident that involves multiple ICS
organizations. Area Command may be
used when there are a number of
incidents in the same area and of the
same type (e.g., two or more hazardous
substance releases), which may compete
for the same resources. If the incidents
being managed by the Area Command
are multi-jurisdictional, a Unified Area
Command may be established.

The NIMS also describes multi-agency
coordination groups and centers, such
as emergency operations centers, that
may be established to support the ICP
and coordinate incident-related
response activities. The NRF is built on
the incident management concepts in
NIMS and describes additional federal
multi-agency coordination groups and
centers that may be activated or used
during certain types of federal incident
responses (e.g., the FEMA National
Response Coordination Center may be
used to support federal responses under
the Stafford Act).

Readers are referred to the NIMS for
additional details on the incident
management system. As noted earlier in
this preamble, EPA is not taking
comments on the substance of the
NIMS, only on the NCP changes to align
with the NIMS.

The existing preparedness and
response management structure for
removal actions under the NCP national
response system—which brings together
the functions of the federal government,
state government, and the responsible
party to prepare for and achieve an
effective and efficient response, where
the OSC maintains his or her
authority—is consistent with the NIMS.
Appropriate preparedness elements of
NIMS are used by the federal
departments and agencies on the NRT to
prepare for NCP responses.

Under the NCP national response
system for removal actions, the federal
Incident Commander—the individual
with the authority to direct and
coordinate a removal action at the on-
scene level—is the federal OSC. Federal
OSCs evaluate a potential or actual

release of hazardous substances,
pollutants or contaminants or discharge
of oil to determine whether a federal
removal action is needed, in accordance
with existing delegations of authority to
OSCs. If a federal response is needed,
the removal action may range from
overseeing a response by another party,
to providing technical assistance, to
assuming direction of the response. The
extent of the federal response may
increase or decrease during the course
of the response as needed. If a federal
OSC works in a Unified Command with
state, tribal, or local governments and/
or the responsible party, the OSC
maintains his/her NCP authorities.

As explained above, an ICP
organization typically has five major
functions: Command, operations,
planning, logistics, and finance/
administration. For NCP removal
actions, the management of
environmental data is often a crucial
element of the response. This key
function may be managed through the
establishment of an Environmental Unit
within the Planning Section of the ICP.

For federally-led NCP removal
actions, the responsible party for a
discharge or release (if identified) may
be part of a Unified Command, if
established, and provide the response
assets necessary for an effective and
efficient response. The responsible party
may, however, be directed or re-
positioned by the OSC if determined
necessary for an effective and efficient
response. Responsible party
participation in the Unified Command
is determined on an incident-specific
basis by the OSC.

Multi-agency coordination centers
and groups may also be used to support
NCP removal actions. For example, the
EPA and U.S. Coast Guard (USCG) have
emergency operations centers in their
headquarters and in EPA regional and
USCG district offices that may be
activated to support the on-scene
response. The Regional Response Teams
(RRTs) and the NRT described in the
NCP are multi-agency coordination
groups that also may be activated if
needed to provide support to the on-
scene response of the federal OSC and
to coordinate interagency activities.

EPA developed a robust NIMS
implementation plan, established
training and certification requirements,
and has used the ICS system for
emergency responses. EPA has found
NIMS ICS to be particularly beneficial
in organizing large, complex, multi-
jurisdictional emergency responses.
Some removal actions have longer
planning times before on-site removal
activity must begin, while others require
a quicker response. The detailed NIMS
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ICS structure and process is used as
appropriate for removal actions that are
emergencies; these were the types of
incidents for which the system was
developed. OSCs typically use other on-
site project management structures to
conduct removal actions with longer
planning times. (See preamble
discussions in 53 FR 51396 and 51409,
December 21, 1988, for a discussion
about the types of removal actions,
including emergencies and removal
actions with longer planning times.)
USCG and other NRT agencies have also
adopted NIMS ICS for appropriate use
in NCP emergency removal actions.

In developing the NIMS document,
DHS drew upon the traditional ICS used
by fire-fighting organizations, but
revised it to form a system that is more
appropriate for all-hazard emergency
response and more flexible for
integrating the range of government and
private sector assets and authorities that
might be included in a federal response.
While EPA had not previously adopted
the traditional type of ICS for removal
actions under the NCP, EPA did have
the opportunity to provide input into
the modification and implementation of
the DHS version of ICS to help ensure
it can provide an effective structure for
federal NCP emergency removal actions.
The DHS NIMS document emphasizes
that federal agencies maintain their
authorities within the incident
command structure, and provides for
flexibility, which has addressed EPA’s
previous concerns about the traditional
ICS (59 FR 47387, September 15, 1994).
EPA has found that the DHS NIMS ICS
can be tailored to provide appropriate
coordination across multiple agencies
and organizations leading and
supporting NCP emergency removal
actions.

In §300.105(e)(1), the term “national
response system” would be capitalized.

Several changes are being proposed to
Figure 1a in § 300.105(e)(1). The term
“Special Forces” would be changed to
“Special Teams” to be consistent with
the use of “special teams” elsewhere in
the NCP. The list of “Special Forces” in
Figure 1a would be revised to include
the following additional special teams
and assets:
¢ USCG Incident Management

Assistance Team (CG-IMAT), which

now includes the Public Information

Assist Team (PIAT)

e USCG Salvage Engineering Response
Team (SERT)

e EPA Chemical, Biological,
Radiological, Nuclear Consequence
Management Advisory Team (CBRN
CMAT)

¢ EPA National Criminal Enforcement
Response Team (NCERT)

e Occupational Safety and Health
Administration (OSHA) Response
Team

¢ Department of Energy (DOE) Aerial
Measuring System (AMS)

¢ DOE Consequence Management Home
Team (CMHT)

¢ DOE Consequence Management
Response Team (CMRT)

¢ DOE National Atmospheric Release
Advisory Center (NARAC)

¢ DOE Radiological Assistance Program
(RAP)

¢ DOE Radiation Emergency Assistance
Center/Training Site (REAC/TS)

The functions and capabilities of
these teams are described in the
proposed language in § 300.145. These
are only some of the federal teams that
may provide support for NCP responses.
Additional teams may be described in
other guidance and reference documents
for use by OSCs and Remedial Project
Managers (RPMs). Therefore, Figure 1a
would also be revised to add a box that
says “Others” in this list to be clearer
that these are not the only teams
available. The order of the teams in
Figure 1a would be changed to match
the order in which the teams are
described in § 300.145.

The diamond in Figure 1a that
currently asks “Federal Assistance
Required?” would be changed to
“Federal Response Required?” This
change does not reflect any change in
existing NCP authorities. The change is
being made to more accurately describe
existing NCP authorities. A federal
OSC’s response to a release or discharge
may range from providing assistance
(e.g., response support and advice to
state and local responders), to directing
and overseeing response activities by a
responsible party or other entity, to
directing a federal response. Similarly,
an RPM may direct and oversee a
remedial action by another party or
direct a federal remedial action. It may
not be clear that the word ““assistance”
was intended to capture all of these
possible types of response. This NCP
Figure is often used by EPA, USCG, and
other NRT agencies when explaining to
others how the NCP national response
system works, so EPA is proposing this
change to better describe existing NCP
response authorities.

A new footnote also would be added
to Figure 1a. The new footnote would
explain that the NRC does not notify
RPMs directly of incidents involving
their sites. Rather, the NRC notifies the
predesignated OSC, who, in turn,
notifies the cognizant RPM.

Original footnotes 1 and 2 in Figure
1a would become footnotes 2 and 3,
respectively. The newly numbered

footnote 2 which currently reads “This
includes local representation as well”
would be changed to “This includes
local and tribal representation as well”
to correct a previous oversight. Tribal
governments may also participate in the
command structure.

Figure 1b in § 300.105(e)(1) would be
revised to add the following new special
teams to the list under “Sources of Input
and Guidance to Area Committees,”
“Government’’:

o CG-IMAT

USCG SERT

EPA CBRN CMAT
EPA NCERT
OSHA Response Team
DOE AMS

DOE CMHT

DOE CMRT

DOE NARAC
DOE RAP

DOE REAC/TS
Others

“Others” would be added to the end
of the list to indicate that additional
teams not listed in this Figure may be
described in other documents. While
existing NCP § 300.210(c)(1) states that
Area Committees prepare Area
Contingency Plans in consultation with
certain special teams—the District
Response Groups (DRGs), the National
Strike Force Coordination Center
(NSFCC), and Scientific Support
Coordinators (SSCs)—Area Committees
may also request assistance from any
special team.

The order and the way in which the
special teams are listed in Figure 1b
would also be revised to be consistent
with the order and way in which the
special teams would now be listed in
Figure 1a, which would follow the order
in which the teams would be listed in
revised § 300.145. The current special
teams lists in Figure 1a and Figure 1b
are slightly different and this change in
Figure 1b is intended to avoid any
confusion this difference may have
caused.

The RRT section of Figure 1b would
also be revised. The box that currently
says ‘“State(s)” would be revised to say
“State(s)/Tribe(s)” to correct a previous
oversight. As stated in existing NCP
§§300.115(d) and (h) and § 300.180,
tribal governments may also participate
on RRTs.

The footnote to “RRT” on Figure 1b
(indicated by an asterisk) would be
revised to change ‘““Standard Federal
Regions” to “EPA Regions.” The
wording of § 300.105(e)(2) also would be
revised to change ‘“‘standard federal
regional boundaries” to ‘““EPA regional
boundaries.” In addition, the title of
Figure 2 in § 300.105(e)(2) would be
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revised to change “Standard Regional
Boundaries for Ten Regions” to “EPA
Regional Boundaries for Ten Regions.”
These three revisions reflect a change
made by the Office of Management and
Budget (OMB). The ten standard federal
regions were originally established by
OMB Circular A-105, “Standard Federal
Regions,” in April, 1974, and were
required for all federal agencies. In
1995, OMB determined that a strict
regional structure for all federal
agencies was inefficient and
unnecessary and rescinded the Circular
(60 FR 15171, March 22, 1995). While
this regional structure is no longer
“standard” for all federal agencies, EPA
still uses these original boundaries for
its current regional structure, and these
boundaries are still used to delineate
RRT boundaries.

Figure 2 in § 300.105(e)(2) also would
be corrected to change the current
Region “V1” designation to “VL.” In
addition, a footnote would be added to
Figure 2 to describe the geographic
boundaries of the RRTs.

G. Regional Response Teams (Section
300.115)

The existing sentence in
§ 300.115(j)(4)(v) that says RRTs may
submit pollution reports to the NRC
would be deleted because it is an
outdated federal practice that is no
longer followed or needed. OSC
pollution reports are the key situation
reports describing the status of NCP
removal actions. These OSC reports are
sent or made electronically available to
RRTs and the NRT as needed when
those teams are activated for an
incident, rather than to the NRC. The
RRTs and NRTs are the appropriate
organizations to receive these reports
when needed.

The term ‘“Regional Response Center”
in § 300.115(j)(5) would be changed to
“Regional Emergency Operations
Center” to use terminology for such
centers that is more common in incident
management systems, again, to aid
responders in communicating and
working together. This change supports
the objectives of the NRF and NIMS for
greater consistency in national incident
management systems. The last sentence
in § 300.115(j)(5) would be further
revised by changing the word
“provided” to “identified.”

The term “pollution reports” in
§300.115(j)(8) would be changed to
“situation reports” to be consistent with
DHS and NRF terminology for the
periodic reports that describe incident
response status and activities. The term
“situation report” is also a more
accurate description of the contents of

these reports and is therefore a more
user-friendly name for the reports.

H. Notification and Communications
(Section 300.125)

Changes are being proposed to
§300.125(a) and (b) to clarify the
language, and to clarify the role and
operation of the NRC. Language would
be added to paragraph (a) to explain that
the NRC also distributes notifications to
state and tribal government agencies
that have established a written
agreement or understanding with the
NRC. This is a current practice by the
NRC; the language would be modified to
better reflect current practice.

Paragraph (b) would be revised to
change “The Commandant, USCG” to
“The agencies that provide the NRT
Chair and Vice Chair.” This change
better reflects that both EPA and USCG
provide significant support for NRC
operations.

A sentence would be added to
paragraph (b) to explain that the
Director of the NRC is responsible for its
operation and management. This does
not represent a change in who manages
the NRG; it simply helps to distinguish
the role of the NRT Chair and Vice Chair
from that of the Director and may be
helpful information for members of NRT
agencies who may need to work with
the NRC.

I. Determination To Initiate Response
and Special Conditions (Section
300.130)

The first three sentences in paragraph
(f), and all of paragraphs (h) and (i), in
§300.130 would be deleted and
replaced with a note that discusses the
NRF. Current paragraphs (f), (h), and (i)
refer to the Federal Radiological
Emergency Response Plan (FRERP) and
FRP. The FRERP described how federal
radiological responses were conducted,
and the FRP described how federal
assistance was provided under the
Stafford Act. The FRERP and FRP are no
longer in effect. Both plans have been
replaced by the NRF and supporting
documents (e.g., annexes, federal
interagency operational plans).
Therefore, a note would be added to
§300.130 to refer to the NRF and
supporting documents. As explained
earlier in this preamble, the NRF is a
guide issued by DHS under the
authority of the HSA, PKEMRA, the
Stafford Act, and HSPD-5. It is not
intended to alter or impede other
existing federal authorities, such as
CERCLA and the CWA.

The NRF and supporting documents
describe how the NCP may be used for
radiological releases and how the NCP
relates to Stafford Act assistance. The

NCP serves as an operational
supplement to the NRF. As explained in
this preamble under Subpart A, § 300.3,
for some NCP responses, additional
procedures under the NRF and
supporting documents may apply.
When additional NRF procedures are
activated for an NCP response, the NCP
response will follow the appropriate
procedures of both the NCP and NRF.

The existing paragraph (f) refers to the
FRERP as the applicable plan for
coordinating some federal radiological
responses. The FRERP has been
replaced with the NRF and its
supporting documents, with most of its
provisions located in an annex called
the Nuclear/Radiological Incident
Annex. Most radiological incidents that
historically have been carried out under
the NCP will continue to be handled
under the NCP alone, but when the
Nuclear/Radiological Incident Annex is
activated for an NCP response, NCP lead
and support agencies will conduct their
NCP activities consistent with the
Nuclear/Radiological Incident Annex.
When the Annex is activated for a
response to which the NCP also applies,
the OSC continues to carry out OSC
responsibilities under the NCP, but
coordinates those activities with NRF
activities as described in the Nuclear/
Radiological Incident Annex. For
example, under the Annex, the
Secretary of DHS may coordinate a
federal NCP response to a radiological
release under presidential directive. The
Annex also describes some additional
specific federal response assets that are
not listed in the NCP but may be
requested by the OSC to assist with a
federal NCP response to a radiological
release, such as the Advisory Team for
Environment, Food, and Health.

The existing fourth sentence in
paragraph (f), which is a paraphrase of
a portion of the CERLCA definition of
release in 42 U.S.C. 9601(22)(C), would
be deleted and replaced with the exact
statutory language for additional clarity.

The federal government may also
provide assistance for disasters and
emergencies under the Stafford Act.
Existing paragraphs (h) and (i) in
§ 300.130 refer to the Stafford Act and
activation of the FRP to provide federal
assistance under the Stafford Act. The
FRP has been replaced by the NRF and
supporting documents, so those
paragraphs are being replaced with a
note that discusses the NRF.

If an incident is of such severity and
magnitude that effective response is
beyond the capabilities of the state and
local governments and/or federally
recognized Indian tribal governments,
the President may, under the Stafford
Act, act upon a request by the governor
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or Chief Executive of an affected Indian
tribal government and declare a major
disaster or emergency. In certain
circumstances, the President may
declare an emergency without a request
from a governor or Chief Executive
when the primary responsibility for
response rests with the United States
because the emergency involves a
subject area for which the United States
has exclusive or preeminent
responsibility and authority under the
Constitution or laws of the United
States.

In the event of a declaration of a major
disaster or emergency by the President
under the Stafford Act, FEMA
coordinates the overall federal response
and the President appoints a Federal
Coordinating Officer (FCO) for each
affected state or territory to coordinate
federal disaster assistance activities.
Delivery of federal assistance for
Stafford Act responses is facilitated
through annexes to the NRF called
Emergency Support Functions (ESFs).

EPA and/or USCG may be requested
to provide support to address oil and
hazardous materials releases under the
ESF #10—O0il and Hazardous Materials
Response Annex, which further
describes how EPA and USCG OSCs and
other EPA and USCG personnel would
coordinate their response actions with
the FCO and FEMA. In general, EPA and
USCG OSCs respond at the on-site level
to carry out actions to address oil and
hazardous materials releases. EPA and
USCG also provide ESF #10
representatives to FEMA and other
coordination centers as needed, such as
the FEMA Joint Field Office(s), Regional
Response Coordination Center(s), and
National Response Coordination Center.
RRTs and the NRT may also be activated
to provide support to the OSC for the
ESF #10 response. EPA and USCG OSCs
also maintain the authority to respond
under the NCP if necessary. In this case,
coordination with the FCO and FEMA
would still occur as described above.

It is important to note that the NRF
states that nothing in the NRF is
intended to alter or impede the ability
of any federal government department
or agency to carry out its authorities or
meet its responsibilities under
applicable laws, executive orders, and
directives.

Paragraph (g) in § 300.130 also would
be deleted. Paragraph (g) refers to a
Memorandum of Understanding (MOU)
between the Department of Defense
(DOD), DOE, and FEMA. While the
MOU is still in effect, the signatory
agencies agreed it is not necessary to
reference this MOU in the NCP.

J. Response Operations (Section
300.135)

Paragraph (e) would be revised to
delete “and NSFCC” because the USCG
believes this is an unnecessary burden
on OSCs and RPMs during a response.

The phrase “pollution reports” would
be changed to ““situation reports” in
paragraph (m) to be more consistent
with terminology used for such status
reports under the NRF. This change
would also be consistent with the
change from “pollution reports” to
““situation reports” proposed in
§300.115()(8).

K. Special Teams and Other Assistance
Available to OSCs/RPMs (Section
300.145)

Some of the descriptions of existing
special teams would be updated or
clarified. In paragraph (b)(4), the title
“Director, Emergency Response
Division” would be changed to “Chief,
Environmental Response Team” to
address a reorganization in EPA
headquarters. The description of EPA’s
Radiological Emergency Response Team
(RERT) in paragraph (f) would be
divided into two separate subparagraphs
and updated. EPA would make minor
changes to the activation methods for all
of the EPA special teams in this section,
including EPA Scientific Support
Coordinators (SSCs), to make the
activation methods consistent across the
EPA teams. Each EPA special team
would be able to be contacted via: The
EPA Headquarters Emergency
Operations Center, EPA representative
on the RRT, or EPA manager of the
team.

Several additional special teams or
resources would be added to the list of
assets available to assist OSCs and
RPMs. Some of these are new resources,
while some were existing resources that
were not previously listed in the NCP.
Descriptions of the following resources
would be added to new paragraphs (i)
through (n) of § 300.145:

e CG-IMAT

e USCG SERT

EPA CBRN CMAT

EPA NCERT

OSHA Response Team

DOE AMS

DOE CMHT

DOE CMRT

DOE NARAC

DOE RAP

DOE REAC/TS

The proposed language in § 300.145
paragraphs (i) through (n) describes the
capabilities of these teams. Additional
federal teams that can support NCP
responses may be described in other
guidance and reference documents.

Paragraph (e) would also be modified to
add the USCG SERT to the list of
resources that OSCs/RPMs may contact
for assistance with marine salvage
operations.

L. Public Information and Community
Relations (Section 300.155)

The acronym “(JIC)” would be added
after “Joint Information Center” in
paragraph (a).

In paragraph (b), the term ““‘on-scene
news office” would be changed to “JIC”
to make it consistent with the existing
reference to the JIC in paragraph (a) and
with NIMS. Under NIMS, a JIC
coordinates incident-related public
information activities, including acting
as the central point of contact for the
news media near the scene of an
incident. Language would also be added
noting that the federal OSC/RPM
consults with other appropriate
response organizations in locating the
JIC to reflect actual practice. “On-scene’
would be replaced by “near the location
of the incident” to allow flexibility to
establish the JIC in a safe location with
appropriate support capabilities. The
word “federal” would be deleted, as
well as a sentence about the facility
being headed by a representative of the
lead agency, to be consistent with the
purpose of a JIC established under the
NCP, which is to coordinate public
information activities at the tactical
level across multi-jurisdictional
responding agencies. The JIC would be
headed by a single Public Information
Officer, who may appoint as many
assistants (Assistant Public Information
Officers or JIC Specialists) as necessary
and the assistants may represent
assisting agencies, jurisdictions, and/or
other response partners.

A note would be added to § 300.155
that explains that additional NRF public
information procedures may be
activated and implemented for an NCP
response. The NRF contains additional
procedures for coordinating federal
public information activities in the
Emergency Support Function (ESF)
#15—External Affairs Annex and
supporting documents, which also
would be followed as appropriate when
ESF #15 is activated for an NCP
response. For example, while a JIC may
be established by the OSC and other
incident commanders near the incident
scene under NIMS for an NCP removal
action, if the ESF #15 Annex is also
activated, the federal government may
also establish a national-level JIC. The
national-level JIC would coordinate its
activities with the local JIC and any
other JIGs established for the incident.
Other ESF #15 communications
mechanisms may also be used, such as

s
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the State Incident Communications
Conference Line (SICCL) and Private
Sector Incident Communications
Conference Line (PICCL). Again, it is
expected that when it does occur, an
ESF #15 activation would be for an NCP
removal action rather than for a
remedial action. Note that EPA is not
taking comment on the NRF public
affairs procedures, only on the NCP
changes to align with those procedures.

M. OSC After Action Reports (Section
300.165)

The term “OSC report” would be
expanded to “OSC after action report”
in the title of § 300.165 and in
paragraphs (a) and (b) of the section to
be more consistent with terminology
commonly used in incident
management systems for such post-
incident reports. This change supports
the objectives of the NRF and NIMS for
greater consistency in national incident
management systems.

N. Federal Agency Participation
(Section 300.170)

A sentence would be added to the
introductory paragraph of § 300.170 to
recognize that some NRT agencies also
may have specific land management
laws, policies, and regulations that
could inform or affect NCP response
actions on federal lands managed by
those agencies. For example, proposed
§300.175(b)(9)(i) describes the authority
of the DOI USFWS to authorize entry to,
and activity on, refuge system lands.
The new sentence in § 300.170 would
not be a new requirement placed on
NCP response actions; it is merely a
clarification of roles and authorities that
NRT agencies already have. In the next
sentence in that paragraph, the phrase
“of these agencies” would be deleted
because it is repetitive and not needed.

The introductory paragraph in
§ 300.170 currently uses the word
“duties” in each of the three sentences
in that paragraph. The proposed rule
would delete the word ““duties” in these
three sentences and replace it with the
phrase “certain authorities and
responsibilities.” The purpose of this
change is to conform the language in the
introductory paragraph of § 300.170
with the relevant language in the
remainder of § 300.170 and with the
title of § 300.175 and the language in
§300.175(a).

Paragraph (b)(1) would be revised to
delete the phrase “the Secretary of”’
because it is an unnecessary level of
detail and does not reflect the real
intention of paragraph (b)(1), which is to
make information available to NRT
members, not just “the Secretary.” This
is parallel to the intention in paragraph

(b)(1) of making information available to
RRTs and Area Committees. (In any
case, the NRT does not currently have

a “Secretary”’; it has an Executive
Director. Federal agencies typically
provide information to the NRT
Executive Director for subsequent
distribution to NRT members.)

O. Federal Agencies; Additional
Responsibilities and Assistance (Section
300.175)

Like the introduction to § 300.170,
paragraph (a) in § 300.175 would be
modified to recognize that some NRT
agencies also may have specific land
management laws, policies, and
regulations that could inform or affect
NCP response actions on federal lands
managed by those agencies. Again, this
is not a new requirement being placed
on NCP response actions; it is merely a
clarification of roles and authorities
these agencies already had.

Paragraph (b) of § 300.175 would be
revised to update and clarify the current
responsibilities, organizations, and
capabilities of all of the federal agencies
listed in paragraph (b), as described in
the proposed language.

These revisions include updating the
descriptions of USCG and FEMA to
show that they are part of DHS. The
DHS was established in November 2002
by the passage of the HSA. USCG and
FEMA were integrated into the DHS at
that time. DHS develops and
coordinates the implementation of a
comprehensive national strategy to
secure the United States from terrorist
threats or attacks, major disasters, and
other emergencies. DHS coordinates
collection and analysis of threat
information and domestic activities of
terrorists or terrorist groups. DHS
coordinates federal resources used in
the prevention of, preparation for,
response to, or recovery from terrorist
attacks, major disasters, or other
emergencies within the United States in
accordance with its authorities. DHS,
through FEMA, administers the NRF
and NIMS. DHS and FEMA work with
federal, state, tribal and local agencies
and private entities in performing these
functions.

In addition to USCG and FEMA, the
DHS organization includes components
responsible for policy, infrastructure
protection, intelligence and analysis,
domestic nuclear detection, science and
technology, customs and border
protection, immigration and customs
enforcement, and transportation
security.

In paragraph (b)(5), which describes
DOE’s roles and capabilities, the
reference to the “FRERP”” would be
deleted because the FRERP was

replaced by the NRF and supporting
documents. However, it is not necessary
to reference the NRF in this paragraph
because DOE can provide support and
assistance for NCP responses directly as
a member of the NRT, without going
through the NRF.

Federal agencies described in
§ 300.175 may have additional roles and
responsibilities, as outlined in the NRF
and supporting documents, for
incidents that are managed under the
NRF.

P. Planning and Coordination
Structures (Section 300.205)

Figure 4, under paragraph (g) in
§300.205, would be revised to change
the current reference to the “Federal
Response Plan (FRP)” to the ‘“National
Response Framework (NRF)”” because
the NRF has replaced the FRP. A dotted
line would be added between the NRF
and the Area Contingency Plans to
reflect an additional point of
coordination between the two. A
footnote would be added to “Facility
Response Plan” and “Vessel Response
Plan” that would refer readers to
§300.211 for examples of facility and
vessel response plans.

Q. OPA Facility and Vessel Response
Plans (Section 300.211)

A technical correction would be made
to paragraph (f) of § 300.211. Paragraph
(f) currently states that the federal
regulations that implement the response
plan requirements under CWA section
311(j)(5) for rolling stock are codified in
49 CFR part 106 et al.” These
regulations are found in 49 CFR part
130, so paragraph (f) would be changed
to refer to 49 CFR part 130.

A table would be added to the end of
§300.211 that would summarize the
information on response plan
regulations in paragraphs (a) through (f)
of that section for easier readability. The
table would also identify the federal
department or agency that issues those
regulations, and the names of the
response plans under those regulations,
to provide readers with additional
useful information. The last sentence in
the introductory paragraph to § 300.211
would be revised to add the phrase “and
summarized in Table 1 to introduce
the new table.

R. Spills of National Significance
(Section 300.323)

Section 300.323(a) would be amended
to add the word “by” before “the
Commandant of the USCG” for clarity.
The phrase “spill of national
significance” would also be deleted
from paragraph (a), and only the
acronym ‘“‘SONS” used, because the
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acronym would now be spelled out
earlier in the NCP in the new text that
is proposed to be added to the USCG
description in § 300.175(b)(1).
Additionally, a note would be added
after § 300.323(c) to clarify that the EPA
Administrator and USCG Commandant
have the authority to declare an oil spill
as a SONS under the NCP.

The note after § 300.323(c) would be
added to highlight the distinction
between the EPA inland zone and USCG
coastal zone authority under the NCP to
declare a SONS, and any declaration or
determination that may be made by
other federal officials or other
departments and agencies under the
NRF. This would include any
determinations that may be made by
DHS to implement HSPD-5 authorities.
For example, under HSPD-5, the
Secretary of DHS has the authority to
assume overall coordination
responsibilities for a federal response to
an incident. The Secretary may or may
not assume overall federal coordination
responsibilities under HSPD-5 for an
incident that EPA or USCG declare as a
SONS under the NCP. That decision is
made by the Secretary. The EPA
Administrator and USCG Commandant
maintain the authority to designate an
incident as a SONS under the NCP. (The
USCG Commandant, subject to the
Secretary’s oversight, direction, and
guidance, may declare a SONS and
designate a National Incident
Commander. See Commandant
Instruction 16465.6, Spill of National
Significance (SONS) Response
Management, May 23, 2012.) If the
Secretary assumes overall coordination
responsibilities for the federal response
to a SONS under HSPD-5, or activates
NRF elements in response to a request
for support from the EPA or USCG
without assuming overall coordination
responsibilities, the response is
conducted concurrently under the
appropriate NCP and NRF procedures.

The Secretary may make a
determination that it is not necessary to
assume responsibility for coordinating
the federal response to a SONS under
HSPD-5. Further, EPA and USCG may
determine that adequate federal
resources are being provided under NCP
coordination mechanisms for the
response and there is no need to request
DHS to activate additional elements of
the NRF. In that case, the SONS
response may be carried out under the
NCP without activating additional
federal NRF elements (such as
Emergency Support Functions). EPA or
USCG, however, would keep DHS
informed of its response activities as
appropriate to support DHS situational
awareness.

It is also possible that the President
could make a Stafford Act declaration
for a SONS, or that the President could
make a Stafford Act declaration for a
broader incident that contributes to
causing a SONS, such as a catastrophic
earthquake that results in widespread
impacts, including a SONS. (See the
preamble under Subpart B, § 300.130 for
a more detailed explanation of the
Stafford Act.) In such cases, the SONS
response would be carried out under the
appropriate NCP and NRF procedures.

S. Discovery or Notification (Section
300.405)

This rule proposes a clarification to
§ 300.405(d). Paragraph (d) currently
says that when people contact the NRC
to report a release, the NRC will
generally need information that will
help to characterize the release.
Paragraph (d) says this information
“will include, but is not limited to. . .
and goes on to provide a list of
examples of the types of information the
NRC will need. The current list of
examples includes the “possible source
of the release.” The proposed revisions
would clarify paragraph (d) to state
“possible source and cause of the
release.” The NRC already collects
information regarding the cause of the
release, even though “cause” is not
currently specifically cited as an
example in § 300.405(d), so collecting
“cause” information would not be a
new requirement. The proposed
revisions would add ‘““cause” as another
specific example in the rule language to
better prepare people who notify the
NRC that they will be asked for this
information. As already stated in
§300.405(d), however, reporting should
not be delayed due to not having
complete notification information.

Paragraph (f)(3) currently states that if
radiological substances are present in a
release, the OSC should notify the EPA
Radiological Response Coordinator for
evaluation and assistance directly or via
the NRC, consistent with §§300.130(e)
and 300.145(f). Paragraph (f)(3) would
be revised to: (1) Replace “EPA
Radiological Response Coordinator”
with “RERT”’; (2) change the methods
for notification from “directly or via the
NRC” to “‘the EPA Headquarters
Emergency Operations Center, EPA
representative on the RRT, or on-duty
EPA RERT Team Commander in the
Office of Radiation and Indoor Air”; and
(3) delete the reference to § 300.130(e).
“EPA Radiological Response
Coordinator” would be replaced with
“RERT” because EPA no longer has a
position called a “Radiological
Response Coordinator.” The notification
methods would be changed to be

I3}

consistent with the changes to
notification methods being proposed to
the RERT description in § 300.145(f).
The reference to § 300.130(e) would be
deleted because it is no longer
appropriate.

The reference to § 300.130(e) is no
longer appropriate because: (1) The
existing NCP reference to § 300.130(e) is
incorrect; it was intended to be a
reference to § 300.130(f) instead; and (2)
the FRERP that is cited in the existing
§ 300.130(f) has been replaced by the
NRF, including the Nuclear/
Radiological Incident Annex, and the
NRF does not contain specific language
about an OSC contacting the RERT for
assistance with NCP removal actions
involving a radioactive substance.
Paragraph 300.130(e) in the existing
NCP refers to discharges originating in
the Outer Continental Shelf, which was
not the original intention for that
reference in § 300.405(f)(3). The original
intention in § 300.405(f)(3) had been to
refer to § 300.130(f), which refers to the
old FRERP in the existing NCP. The
NCP final rule issued on March 8, 1990,
correctly cited § 300.130(f) in
§300.405(f)(3) (55 FR 8842, March 8,
1990). However, when other revisions to
the NCP were published on September
15, 1994, the § 300.130(f) citation in
§ 300.405 was erroneously changed to
§300.130(e) (59 FR 47448, September
15, 1994). So, the existing NCP reference
to §300.130(e) in § 300.405(f)(3) is an
inadvertent error; it should have been a
reference to § 300.130(f), which
references the FRERP in the existing
NCP. However, as explained earlier in
this preamble under the changes to
§300.130, the FRERP has been replaced
by the NRF and supporting documents,
including the Nuclear/Radiological
Incident Annex. The NRF and Nuclear/
Radiological Incident Annex do not
contain specific language stating that an
OSC should notify the EPA Radiological
Response Coordinator (or the RERT) for
assistance with NCP removal actions
involving a radioactive substance, so it
would not be appropriate to cite the
NRF here in § 300.405(f)(3).

T. Removal Action (Section 300.415)

Paragraph (f) of § 300.415 would be
revised to change “FEMA” to “EPA”
and “‘shall” to “may.” FEMA was
delegated the authority to conduct
temporary relocations for CERCLA
responses under Executive Order 12580,
Section 2(c), but FEMA re-delegated that
authority to EPA in 1990. The proposed
revisions, therefore, explain that the
NCP lead agency may ask EPA to
conduct a temporary relocation or
request that state or local officials
conduct an evacuation, where necessary
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to protect public health or welfare. (If
another federal agency is the lead
agency for a CERCLA removal action
and requests EPA to conduct a
temporary relocation using CERCLA
funds, Section 9(j) of Executive Order
12580 provides that the CERCLA fund
must be reimbursed by that agency.) The
change from “shall” to “may”” would
provide the lead agency with more
flexibility to determine the appropriate
action.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under the
PRA. OMB has previously approved the
information collection activities
contained in the existing regulations
and has assigned OMB control number
2050—-0046. EPA is not revising the
existing notification requirements that
are contained in 40 CFR part 302; it is
merely clarifying in § 300.405(d) that
the NRC asks callers about both the
source and cause of a release, if known.
The NRC already collects information
regarding the cause of the release, even
though “cause” is not currently cited as
an example in § 300.405(d), so
collecting “cause” information would
not be a new requirement. The proposed
revisions would add “cause” as another
specific example in the rule language to
better prepare people who notify the
NRC that they will be asked for this
information.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. In making this
determination, the impact of concern is
any significant adverse economic
impact on small entities. An agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, has
no net burden or otherwise has a
positive economic effect on the small
entities subject to the rule. This rule

adds no new burden on small entities.
EPA is not revising the existing NRC
notification requirements that are
contained in 40 CFR part 302; it is
merely clarifying in § 300.405(d) that
the NRC asks callers about both the
source and cause of the release, if
known. The NRC already collects
information regarding the cause of the
release, even though “cause” is not
currently cited as an example in
§300.405(d), so collecting “cause”
information would not be a new
requirement. The proposed revisions
would add “cause” as another specific
example in the rule language to better
prepare people who notify the NRC that
they will be asked for this information.
We have therefore concluded that this
action will add no new regulatory
burden on all directly regulated small
entities.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandates as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments.

This action imposes no enforceable
duty on any state, local, or tribal
governments or the private sector. That
is, this action proposes changes that
align the NCP with the NRF and NIMS
and updates the descriptions and
capabilities of the NRT federal agencies
and how they operating, including the
establishment of DHS.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175. This rule does not
significantly or uniquely affect the
communities of Indian tribal
governments, nor would it impose
substantial direct compliance costs on
them. Thus, Executive Order 13175 does
not apply to this action. Although this
action does not have impacts on tribes,
it does propose to add language that
would reflect existing NCP practices
regarding coordination with tribes for
activities occurring on tribal lands, such
as adding language to NCP Figures to
show that tribal governments may

participate in the incident command
structure and on RRTs.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that concern health or safety
risks that the EPA has reason to believe
may disproportionately affect children,
per the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have disproportionately
high and adverse human health or
environmental effects on minority, low-
income or indigenous populations. This
action does not affect the level of
protection provided to human health or
the environment. EPA is proposing an
alignment of the NCP with the DHS’s
NRF and NIMS and an update of federal
department and agency organizations
and capabilities. These proposed
changes are primarily administrative
and procedural in nature. They look to
provide a consistent nationwide
approach for federal, state, and local
governments to work effectively and
efficiently together to prepare for and
respond to domestic incidents,
regardless of cause, size, or complexity,
and to more accurately describe federal
department and agency capabilities.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
materials, Hazardous substances,
Incorporation by reference,
Intergovernmental relations, Natural
resources, Occupational safety and
health, Oil pollution, Reporting and
recordkeeping requirements, Superfund,
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Waste treatment and disposal, Water
pollution control, Water supply.

Dated: January 7, 2016.
Gina McCarthy,
Administrator.

For the reasons stated in the
preamble, EPA proposes to amend 40
CFR part 300 as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. Revise the authority citation for part
300 to read as follows:

Authority: 33 U.S.C. 1321; 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

m 2. Revise § 300.2 to read as follows:

§300.2 Authority and applicability.

The NCP is required by section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, 42 U.S.C. 9605, as amended
by the Superfund Amendments and
Reauthorization Act of 1986 (SARA),
Public Law 99-499, (hereinafter
CERCLA), and by section 311(d) of the
Clean Water Act (CWA), 33 U.S.C.
1321(d), as amended by the Oil
Pollution Act of 1990 (OPA), Public Law
101-380. In Executive Order (E.O.)
12777 (56 FR 54757, October 22, 1991),
the President delegated to the
Environmental Protection Agency (EPA)
the responsibility for the amendment of
the NCP. Amendments to the NCP are
coordinated with members of the
National Response Team (NRT) prior to
publication for notice and comment.
The NCP is applicable to response
actions taken pursuant to the authorities
under CERCLA and section 311 of the
CWA, as amended.
m 3. Amend § 300.3 by:
m a. Adding a note to paragraph (a); and
m b. Removing paragraph (d).

The addition reads as follows:

§300.3 Scope.

Note to paragraph (a): The National
Response Framework (NRF) is issued by
the Department of Homeland Security
(DHS) and followed by federal
departments and agencies. When NRF
procedures are activated for an NCP
response, the response is conducted
concurrently under the appropriate NCP
and NRF procedures.

* * * * *

m 4. Amend § 300.4 by:

m a. In paragraph (a) by:

m i. Revising the term “CDC”’;

m ii. Adding in alphabetical order the
terms “DHS” and “PHMSA”;

m iii. Removing the term “RSPA”’; and

m iv. Adding the term “USFWS”; and

m b. In paragraph (b) by:

m i. Adding in alphabetical order the

terms “AMS”’, “CBRN CMAT”, “CG-

IMAT”, “CMHT”, “CMRT”;

m ii. Removing the terms “ESF”, “FCO”,

“FRERP”’;

m iii. Adding in alphabetical order the

term “FRMAC”;

m iv. Removing the term “FRP”’;

m v. Adding in alphabetical order the

terms “JIC”, “NARAC”, “NCERT”,

“NIMS”, “NRF”, “RAP”, “REAC/TS”,

“REOC”;

m vi. Removing the term “RRC”’;

m vii. Adding in alphabetical order the

term “SERT”’; and

m viii. Removing the term “USFWS”.
The additions and revisions read as

follows:

§300.4 Abbreviations.
(a] * % %

* * * * *

CDC Centers for Disease Control and
Prevention

DHS Department of Homeland
Security

* * * * *

PHMSA Pipeline and Hazardous
Materials Safety Administration

USFWS United States Fish and
Wildlife Service

* * * * *
(b) * % %
* * * * *

AMS Aerial Measuring System

* * * * *

CBRN CMAT Chemical, Biological,
Radiological, Nuclear Consequence
Management Advisory Team

CG-IMAT Coast Guard Incident
Management Assistance Team

CMHT Consequence Management
Home Team

CMRT Consequence Management

Response Team
* * * * *

FRMAC Federal Radiological
Monitoring and Assessment Center

* * * * *

JIC Joint Information Center

* * * * *

NARAC National Atmospheric Release
Advisory Center

NCERT National Criminal
Enforcement Response Team

* * * * *

NIMS National Incident Management
System

* * * * *

NRF National Response Framework

RAP Radiological Assistance Program

* * * * *

REAC/TS Radiation Emergency
Assistance Center/Training Site

REOC Regional Emergency Operations
Center

* * * * *

SERT Salvage Engineering Response
Team

m 5. Amend § 300.5 by:

m a. Removing the definitions ‘“Federal

Radiological Emergency Response Plan”

and “Federal Response Plan”’;

m b. Adding in alphabetical order

definitions for ‘“National Incident

Management System’” and ‘“National

Response Framework™;

m c. Revising the definitions “National

response system” and “Spill of National

Significance”’; and

m d. Adding a note to the end of § 300.5.
The additions and revisions read as

follows:

§300.5 Definitions.

* * * * *

National Incident Management
System (NIMS) is a consistent
nationwide template for the
management of domestic incidents,
issued by the DHS under the authority
of the Homeland Security Act of 2002
(HSA), Post-Katrina Emergency
Management Reform Act (PKEMRA),
Robert T. Stafford Disaster Relief and
Emergency Assistance Act (Stafford
Act), and Homeland Security
Presidential Directive 5 (HSPD-5).
NIMS provides a systematic, proactive
approach to guide government
departments and agencies at all levels,
nongovernmental organizations, and the
private sector to work together
seamlessly to prevent, protect against,
respond to, recover from, and mitigate
the effects of incidents, regardless of
cause, size, location, or complexity, in
order to reduce the loss of life or
property and harm to the environment.
To provide for interoperability and
compatibility among responding
organizations, the NIMS includes a core
set of concepts, principles, procedures,
organizational processes, and
terminology. These include the incident
command system; multi-agency
coordination systems; training;
identification and management of
resources; qualification and
certification; and the collection,
tracking, and reporting of incident

information and incident resources.
* * * * *

National Response Framework (NRF)
is a guide to how the Nation conducts
all-hazards response, issued by the DHS
under the authority of the HSA,
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PKEMRA, Stafford Act, and HSPD-5.
The NRF documents the key response
principles, roles and responsibilities,
and coordinating structures that
organize national response. It describes
how communities, all levels of
government, and private-sector and
nongovernmental partners apply these
principles for a coordinated, effective
national response.

National Response System (NRS) is
the mechanism for coordinating
response actions by all levels of
government in support of the OSC/RPM.
The NRS is composed of the NRT, RRTs,
OSC/RPM, Area Committees, and
Special Teams and related support
entities. The NRS is capable of
expanding or contracting to
accommodate the response effort
required by the size or complexity of the
discharge or release.

* * * * *

Spill of National Significance (SONS)
means a spill of oil that due to its
severity, size, location, actual or

potential impact on the public health
and welfare or the environment, or the
necessary response effort, as determined
by the EPA Administrator or by the
Commandant of the USCG, is so
complex that it requires extraordinary
coordination of federal, state, local, and
responsible party resources to contain

and clean up the discharge.
* * * * *

Note to § 300.5:

1. Emergency Support Function #10—
Oil and Hazardous Materials Response
Annex is an annex to the NRF. It
describes how federal support for
environmental response to an actual or
potential discharge and/or release of oil
or hazardous materials is provided
under the NRF when the annex is
activated.

2. Emergency Support Function #15—
External Affairs Annex is an annex to
the NRF. It describes how federal
support for external affairs is provided
under the NRF when the annex is
activated. It includes components for

public affairs, congressional affairs,
intergovernmental affairs, and
communications with the private sector.
m 6. Amend § 300.105 by:
m a. Adding a note to paragraph (d);
m b. Revising paragraph (e)(1) and
Figures 1a and 1b; and
m c. Revising paragraph (e)(2) and
Figure 2.

The additions and revisions read as
follows:

§300.105 General organization concepts.
* * * * *

(d)* * *
Note to paragraph (d): The National
Incident Management System (NIMS) is
issued by DHS. Federal departments

and agencies follow NIMS and have
adopted it for appropriate use in NCP
emergency removal actions.

(e)(1) The organizational concepts of
the National Response System (NRS) are
depicted in the following Figures 1a and
1b:

BILLING CODE 6560-50-P
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National Response System Concepts: Response
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Figure 1h

National Response System Concepts: Planning
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(2) The EPA regional boundaries
(which are also the geographic areas of

responsibility for the RRTs) are shown
in Figure 2:
* * * * *
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Figure 2
EPA Regional Boundaries for Ten Regions’

m 7. Amend § 300.115 by revising
paragraphs (j)(4)(iii) and (iv), removing
paragraph (j)(4)(v), and revising
paragraphs (j)(5), and (j)(8) to read as
follows:

§300.115 Regional Response Teams.

(j) * % %
(4) * *x %
(iii) Help the OSC/RPM prepare

information releases for the public and
for communication with the NRT; and

(iv) If the circumstances warrant,
make recommendations to the regional

or district head of the agency providing
the OSC/RPM that a different OSC/RPM
should be designated.

(5) At the regional level, a Regional
Emergency Operations Center (REOC)
may provide facilities and personnel for
communications, information storage,
and other requirements for coordinating
response. The location of each REOC
should be identified in the RCP.

* * * * *
(8) Notification of the RRT may be
appropriate when full activation is not

necessary, with systematic
communication of situation reports or

*
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other means to keep RRT members
informed as to actions of potential
concern to a particular agency, or to
assist in later RRT evaluation of

regionwide response effectiveness.
* * * * *

m 8. Amend § 300.125 by revising
paragraphs (a) and (b) to read as follows:

§300.125 Notification and
communications.

(a) The National Response Center
(NRC) is a component of and serves the
National Response System, and is
located at USCG Headquarters. It serves
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as a national communications center,
continuously manned, for handling
activities related to response actions.
The NRC provides communications
support for the NRT. The NRC acts as
the single point of contact under the
NCP for receiving and disseminating
reports of pollution incidents. Notice of
discharges and releases must be made
telephonically through a toll free
number or a special local number.
(Telecommunication Device for the Deaf
(TDD) and collect calls are accepted).
(Notification details appear in
§§300.300 and 300.405.) The NRC
receives and immediately relays
telephone notices of discharges or
releases to the appropriate
predesignated federal OSC. The
telephone report is also distributed to
any interested NRT member agency,
federal entity, or state or tribal
government agency that has established
a written agreement or understanding
with the NRC. The NRC evaluates
incoming information and immediately
advises FEMA of a potential major
disaster situation.

(b) The agencies that provide the NRT
Chair and Vice Chair, in conjunction
with other NRT agencies, shall provide
the necessary personnel,
communications, plotting facilities, and
equipment for the NRC. The operation
and management of the NRC is the
responsibility of the Director of the
NRC.
m 9. Amend § 300.130 as follows:

m a. Revise paragraph (f);

m b. Remove paragraphs (g), (h), and (i);
and

m c. Add anote to the end of § 300.130.

§300.130 Determinations to initiate
response and special conditions.
* * * * *

(f) Release of source, byproduct, or
special nuclear material from a nuclear
incident, as those terms are defined in
the Atomic Energy Act of 1954, if such
release is subject to requirements with
respect to financial protection
established by the Nuclear Regulatory
Commission under section 170 of such
Act, is excluded from the definition of
release in 42 U.S.C. 9601(22)(C).

Note to § 300.130: The NRF and
supporting documents describe how the
NCP, and other federal authorities, may
be used to respond to radiological
releases. The NRF and supporting
documents also describe how the NCP
may be used in the event of a
declaration of a major disaster or
emergency by the President under the
Stafford Act. The FEMA coordinates the
federal response under the Stafford Act.
The NRF and supporting documents,

including the Emergency Support
Function #10—Oil and Hazardous
Materials Response Annex, describe
how NCP response structures and
activities integrate with FEMA
structures and activities during these
responses. The NRF does not alter NCP
authorities.

m 10. Amend § 300.135 by revising
paragraphs (e) and (m) to read as
follows:

§300.135 Response operations.

* * * * *

(e) The OSC/RPM should consult
regularly with the RRT, as appropriate,
in carrying out the NCP and keep the
RRT, as appropriate, informed of
activities under the NCP.

* * * * *

(m) The OSC shall submit situation
reports to the RRT and other appropriate
agencies as significant developments
occur during response actions, through
communications networks or
procedures agreed to by the RRT and
covered in the RCP.

* * * * *

m 11. Amend § 300.145 by:

m a. Revising paragraph (a) introductory

text;

m b. Removing paragraph (a)(3);

m c. Revising paragraphs (b)(4), (c)(1),

(e), and (f); and

m d. Adding paragraphs (i) through (n).
The additions and revisions read as

follows:

§300.145 Special teams and other
assistance available to OSCs/RPMs.

(a) The NSF is a special team
established by the USCG, including the
three USCG Strike Teams and the
NSFCC. The NSF is available to assist
OSCs/RPMs in their preparedness and
response duties.

* * * * *
(b) * % %
* * * * *

(4) OSC/RPM or RRT requests for ERT
support should be made through the
EPA Headquarters Emergency
Operations Center, EPA representative
on the RRT, or EPA Headquarters, Chief,
Environmental Response Team.

(C] * * %

(1) Generally, SSCs are provided by
NOAA in the coastal zone, and by EPA
in the inland zone. OSC/RPM requests
for SSC support can be made directly to
the SSC assigned to the area or to the
agency member of the RRT. EPA SSCs
can also be requested through the EPA
Headquarters Emergency Operations
Center or the team-specific EPA point of
contact designated in this section for the
EPA special team whose type of
expertise is needed. NOAA SSCs can

also be requested through NOAA’s
Office of Response and Restoration.
NOAA SSCs are assigned to USCG
Districts and are supported by a
scientific support team that includes
expertise in environmental chemistry,
oil slick tracking, pollutant transport
modeling, natural resources at risk,
environmental tradeoffs of
countermeasures and cleanup, and
information management.

* * * * *

(e) For marine salvage operations,
OSCs/RPMs with responsibility for
monitoring, evaluating, or supervising
these activities should request
assistance from the USCG Salvage
Engineering Response Team (SERT),
DOD, the Strike Teams, or commercial
salvors as necessary.

(f)(1) The Radiological Emergency
Response Team (RERT) is established by
EPA in accordance with its radiological
disaster and emergency responsibilities.
The RERT can provide response and
technical assistance to the OSC/RPM for
incidents or sites containing
radiological hazards. The RERT can
provide technical advice and assistance
to prevent or minimize threats to public
health and the environment; provide
advice on protective measures to reduce
or minimize radiation exposure; provide
assessments of dose; perform site
assessment, contamination surveys,
monitoring, sampling, laboratory
analyses and data assessments to assess
and characterize environmental
impacts; and provide technical advice
and assistance for containment,
cleanup, waste management,
restoration, and recovery following a
radiological incident. The RERT directly
supports EPA’s participation in the
Federal Radiological Monitoring and
Assessment Center (FRMAC), when the
FRMAC is activated.

(2) The OSC/RPM may request RERT
support through the EPA Headquarters
Emergency Operations Center, EPA
representative on the RRT, or on-duty
EPA RERT Team Commander in the
Office of Radiation and Indoor Air.

* * * * *

(i) The U.S. Coast Guard Incident
Management Assistance Team (CG—
IMAT) is a scalable resource designed to
assist federal OSCs by providing highly
trained personnel who can assist in:
Major incident management activities;
ongoing training and qualification of
Coast Guardsmen throughout the United
States; carrying out exercises which
validate plans and procedures and build
confidence in capabilities; and, for the
Coast Guard in general, the ongoing
development of competent and effective
management capabilities at Coast Guard
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field units. By maintaining this
comprehensive functionality, the CG—
IMAT has significant in-garrison
responsibilities that actively support all-
hazard training, exercises, and readiness
assessments. The CG-IMAT has four
distinct capabilities:

(1) Incident Management Capability—
The CG-IMAT is a Type-1 IMAT that
can assist operational commanders to
successfully manage incidents and
events through the deployment of
highly trained individuals, four-person
Away Teams, 15-person Deployable
Elements, or the entire CG-IMAT. The
structure provides adaptive force
packages to best support the needs of
the operational commanders.

(2) Training Support Capability—The
CG—IMAT can assist USCG Areas,
Districts, Sectors, and Force Readiness
Command in the conduct of NIMS
training and support ongoing efforts to
certify individuals in position-specific
qualifications.

(3) Exercise Support Capability—The
CG-IMAT can employ specific
personnel to assist in the development,
training, conduct, and evaluation of
exercises.

(4) The Public Information Assist
Team (PIAT) is an element of the CG—
IMAT that is available to assist federal
OSCs to meet the needs for public
information during a response or
exercise.

(5) For non-USCG federal OSCs,
requests for CG-IMAT support can be
made through the USCG Headquarters
National Command Center. Requests for
PIAT assistance can be made through
the CG-IMAT or NRC.

(j)(1) The USCG SERT can provide
immediate salvage engineering support
in response to vessel casualties and
emergencies. This includes independent
technical evaluation of the situation and
assistance in formulating practical and
effective solutions.

(2) The SERT can provide expertise in
evaluating vessel casualties, reviewing
and developing salvage plans, and
providing salvage technical assistance
directly to the OSC/RPM. The SERT has
access to vessel plans and salvage
engineering analysis software, and
knowledge of commercial vessel
construction and stability. The SERT is
able to deploy and provide on-site
assistance.

(3) The OSC/RPM may request
support through the NRC, directly from
the SERT, or through the USCG
Headquarters National Command Center
or USCG Marine Safety Center.

(k)(1) The EPA Chemical, Biological,
Radiological, Nuclear Consequence
Management Advisory Team (CBRN
CMAT) can provide response and

technical assistance for incidents or
sites involving chemical, biological,
radiological and/or nuclear hazards.
Scientific and technical expertise can be
provided to the OSC/RPM for all phases
of CBRN environmental response,
including characterization,
decontamination and cleanup,
clearance, and waste management. The
CBRN CMAT directly supports EPA’s
participation in the FRMAC, when a
FRMAC is activated.

(2) The CBRN CMAT can provide
specialized scientific support and
technical expertise specifically for
characterization, decontamination and
cleanup, clearance, and waste
management of buildings and building
contents, public infrastructure,
transportation systems, and outdoor
spaces. The CBRN CMAT engages in
evaluating, advising, leading, or
collaborating on various applied
research projects that can support CBRN
field response.

(3) The CBRN CMAT maintains
technologically advanced response
assets and capabilities, including but
not limited to, an airborne stand-off
chemical and radiological detection,
infrared and photographic imagery
platform that provides results within
minutes, and a mobile laboratory
designed to detect chemical warfare
agents and toxic industrial chemicals.

(4) The OSC/RPM may request CBRN
CMAT assistance through the EPA
Headquarters Emergency Operations
Center, EPA representative on the RRT,
or EPA Headquarters, Director, CBRN
Consequence Management Advisory
Division.

(1)(1) The EPA National Criminal
Enforcement Response Team (NCERT)
in the Office of Criminal Enforcement,
Forensics, and Training supports
environmental crime investigations
involving chemical, biological, or

radiological releases to the environment.

The team can also provide specialized
law enforcement services in support of
the EPA’s overall mission to protect
human health and the environment.

(2) The NCERT provides specially
trained Law Enforcement Officers with
all-hazards response capability to
collect forensic evidence within
contaminated zones and serve as law
enforcement liaisons with other law
enforcement agencies. The NCERT
maintains several strategically placed
response platforms that contain safety
and forensic equipment to properly
process a contaminated crime scene.

(3) The OSC/RPM may request
NCERT support through the EPA
Headquarters Emergency Operations
Center, EPA representative on the RRT,
or EPA Headquarters, Director, Office of

Criminal Enforcement, Forensics and
Training.

(m)(1) The OSHA Response Team can
support the OSC/RPM in the area of
response worker safety and health. The
team can provide safety and health
expertise and support for incidents
involving toxic industrial chemicals,
chemical warfare agents, biological
agents, ionizing and non-ionizing
radiation, collapsed structures,
demolition and other construction-type
activities. The team is comprised of
certified industrial hygienists, certified
health physicists, professional
engineers, toxicologists, occupational
physicians, and specialized safety
experts.

(2) The OSHA Response Team is
available to assist OSCs/RPMs in their
preparedness and response duties.
Requests for support should be made
through the NRC, or directly to OSHA’s
Health Response Team Director, located
at OSHA'’s Salt Lake Technical Center in
Sandy, Utah or OSHA'’s Director,
Directorate of Technical Support and
Emergency Management located in
OSHA'’s national office.

(n)(1) DOE has the following special
teams:

(i) Aerial Measuring System (AMS)
can provide a rapid survey of radiation
contamination during a radiological
emergency by using aircraft equipped to
detect radioactive contamination on the
ground.

(ii) Consequence Management Home
Team (CMHT) can assist field assets in
the support of federal, state, tribal, and
local response organizations with
modeling, radiological operations
planning, field monitoring techniques,
and the analysis, interpretation and
distribution of radiological data. These
reach-back capabilities can be activated
quickly to support public safety and
minimize the health and environmental
impact of a nuclear or radiological
incident.

(iii) Consequence Management
Response Team (CMRT) can provide
data collection, assessment, and
interpretation for decision makers in the
event of a radiological incident.

(iv) National Atmospheric Release
Advisory Center (NARAC) can provide
near real-time assessment of
atmospheric releases for rapid decision-
making during an emergency involving
a nuclear or radiological release.

(v) Radiation Emergency Assistance
Center/Training Site (REAC/TS) can
provide reach-back radiation medical
assistance or deploy personnel and
equipment for direct medical care in
support of a radiological emergency.
The REAC/TS also conducts robust
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radiation medicine training for
healthcare providers.

(vi) Radiological Assistance Program
(RAP) can provide first response
radiological assistance in the detection
and identification of radiological and
nuclear threats, and responds to events
involving the release of radiological
materials in the environment.

(2) All DOE teams may be requested
through the DOE Watch Office, DOE
Headquarters (National Nuclear Security
Administration, Office of Emergency
Operations). All teams may be requested
independently of any other response
construct they support. For example, the
CMHT, CMRT, or AMS may be
requested independent of a request for
a Federal Radiological Monitoring and
Assessment Center (FRMAC), which
those teams normally support as the
DOE component of the FRMAC when a
FRMAC is activated. Deployed CMRT
and RAP teams are typically supported
by the CMHT. An OSC/RPM request for
a CMRT or RAP team would include the
support of the CMHT when DOE
determines such CMHT support is
needed.

m 12. Amend § 300.155 by revising
paragraphs (a) and (b) and adding a note
to the end of § 300.155 to read as
follows:

§300.155 Public information and
community relations.

(a) When an incident occurs, it is
imperative to give the public prompt,
accurate information on the nature of
the incident and the actions underway
to mitigate the damage. OSCs/RPMs and
community relations personnel should
ensure that all appropriate public and
private interests are kept informed and
that their concerns are considered
throughout a response. They should
coordinate with available public affairs/
community relations resources to carry
out this responsibility by establishing,
as appropriate, a Joint Information
Center (JIC) bringing together resources
from federal and state agencies and the
responsible party.

(b) A JIC may be established near the
location of the incident to coordinate
media relations and to issue official
information on an incident. The OSC/
RPM, in consultation with other
response organizations as appropriate,
determines the location of the JIC, but
every effort should be made to locate it
near the scene of the incident. If a
participating agency believes public
interest warrants the issuance of
statements and a JIC has not been
established, the affected agency should
recommend its establishment. All
federal news releases or statements by
participating agencies should be cleared

through the OSC/RPM. Information
dissemination relating to natural
resource damage assessment activities
shall be coordinated through the lead
administrative trustee. The designated
lead administrative trustee may assist
the OSC/RPM by disseminating
information on issues relating to damage
assessment activities. Following
termination of removal activity,
information dissemination on damage
assessment activities shall be through
the lead administrative trustee.

* * * * *

Note to § 300.155: NRF procedures for
public affairs and external
communications, including those in the
Emergency Support Function #15—
External Affairs Annex, may be
activated and implemented in addition
to NCP procedures.

m 13. Revise § 300.165 to read as
follows:

§300.165 OSC after action reports.

(a) As requested by the NRT or RRT,
the OSC/RPM shall submit to the NRT
or RRT a complete report on the
removal operation and the actions
taken. The RRT shall review the OSC
after action report and send to the NRT
a copy of the OSC report with its
comments or recommendations within
30 days after the RRT has received the
OSC report.

(b) The OSC after action report shall
record the situation as it developed, the
actions taken, the resources committed,
and the problems encountered.

m 14. Amend § 300.170 by revising the
introductory paragraph and paragraph
(b)(1) to read as follows:

§300.170 Federal agency participation.
Federal agencies listed in § 300.175
have certain authorities and
responsibilities established by statute,
executive order, or Presidential
directive which may apply to federal
response actions following, or in
prevention of, the discharge of oil or
release of a hazardous substance,
pollutant, or contaminant. Some of
these agencies also have specific land
management laws, policies, and
regulations that may inform or affect
response actions on federal lands under
the jurisdiction, custody, or control of
the agency. Some also have certain
authorities and responsibilities relating
to the restoration, rehabilitation,
replacement, or acquisition of
equivalent natural resources injured or
lost as a result of such discharge or
release as described in subpart G of this
part. The NRT, RRT, and Area
Committee organizational structure, and
the NCP, RCPs and ACPs, described in
§300.210, provide for agencies to

coordinate with each other in carrying
out these authorities and
responsibilities.

* * * * *

(b) * % %

(1) Make necessary information
available to the NRT, RRTs, Area
Committees, and OSCs/RPMs.

* * * * *
W 15. Revise §300.175 toread as
follows:

§300.175 Federal agencies: additional
responsibilities and assistance.

(a) During preparedness planning or
in an actual response, various federal
agencies may be called upon to provide
assistance in their respective areas of
expertise, as indicated in paragraph (b)
of this section, consistent with agency
capabilities and legal authorities,
including any federal land management
laws, policies, and/or regulations that
may inform or affect response actions
taken on federally controlled land.

(b) The federal agencies include:

(1) USCG, as provided in 14 U.S.C. 1-
3, is an agency in DHS, except when
operating as an agency in the United
States Navy in time of war. USCG
provides the NRT vice chair, co-chairs
for the standing RRTs, and
predesignated OSCs for the coastal zone,
as described in §300.120(a)(1). USCG
maintains continuously manned
facilities which can be used for
command, control, and surveillance of
oil discharges and hazardous substance
releases occurring in the coastal zone.
USCG also offers expertise in domestic
and international fields of port safety
and security, maritime law enforcement,
ship navigation and construction, vessel
salvage, the manning, operation, and
safety of vessels and marine facilities,
and vessel environmental pollution
control. USCG may enter into a contract
or cooperative agreement with the
appropriate state in order to implement
a response action. USCG manages the
Preparedness for Response Exercise
Program (PREP) and a Spill of National
Significance (SONS) exercise program to
test spill response plans at all levels of
industry and government. The USCG’s
NPFC manages the OSLTF.

(2) EPA chairs the NRT and co-chairs,
with the USCG, the standing RRTs;
provides predesignated OSCs for all
inland areas for which an ACP is
required under CWA section 311(j) and
for discharges and releases occurring in
the inland zone and RPMs for remedial
actions except as otherwise provided;
and generally provides the SSC for
responses in the inland zone. EPA
provides expertise on human health and
ecological effects of oil discharges or
releases of hazardous substances,
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pollutants, or contaminants; methods
for determining the type and extent of
environmental contamination;
ecological and human health risk
assessment methods; environmental
pollution control techniques (e.g.,
containment, decontamination,
removal); and waste management and
disposal. Access to EPA’s scientific
expertise can be facilitated through the
EPA Headquarters Emergency
Operations Center; the EPA
representative to the Science and
Technology Committee of the NRT; the
EPA Office of Research and
Development’s Superfund Technical
Liaison or Regional Scientists located in
EPA Regional offices; the EPA
representative to the RRT; or, for EPA
special teams, as described in § 300.145.
In addition, EPA can provide
radiological monitoring and assessment
assistance as part of the FRMAC, an
interagency entity established under the
NRF that may be activated by the lead
agency to coordinate all federal
environmental radiological monitoring
and assessment activities for
radiological or nuclear accidents or
incidents. EPA augments the DOE-led
FRMAC during the initial response
(through RERT, CBRN CMAT, and other
personnel) and assumes leadership of
the FRMAC from DOE at a mutually
agreed upon time. EPA also provides
legal expertise on the interpretation of
CERCLA and other environmental
statutes. EPA may enter into a contract
or cooperative agreement with the
appropriate state in order to implement
a response action.

(3) FEMA is an agency in DHS whose
mission includes providing guidance,
policy and program advice, and
technical assistance in hazardous
materials, chemical, and radiological
emergency preparedness activities
(including planning, training, and
exercising). The FEMA Protection and
National Preparedness Office
administers financial and technical
assistance to state and local
governments to support their efforts to
develop and maintain an effective
emergency management and response
capability.

(4) DOD has responsibility to take all
action necessary with respect to releases
where either the release is on, or the
sole source of the release is from, any
facility or vessel under the jurisdiction,
custody, or control of DOD. In the event
of releases that are unrelated to DOD,
DOD may, consistent with its
operational requirements and upon
request of the OSC, provide appropriate
support to other federal agencies. In
such event, the following components of

DOD may have particular relevance or
expertise:

(i) United States Army Corps of
Engineers (USACE) can provide design
services, construction services, channel
maintenance, removal of navigation
obstructions, contract formation and
administrative services, technical
support for responses involving
chemical, biological, radiological, or
nuclear materials, and assistance in
conducting temporary relocations.
USACE has discretionary authority in
an emergency situation to remove
sunken vessels that are located in a
federally-maintained navigable channel
under 33 U.S.C. 403 and 409. USACE
also has limited authority to remove
debris from federally-maintained
navigable channels and waterways
under section 202 of the Water
Resources Development Act of 1976
(Public Law 94-587). The USACE
Regulatory Program administers Section
10 of the Rivers and Harbors Act of
1899, which requires Department of
Army (DA) authorization for work or
structures in, over, or under navigable
waters of the U.S. or affecting the
course, location, or condition of those
waters; section 404 of the Clean Water
Act, which requires DA authorization
for the discharge of dredged or fill
material into waters of the U.S.,
including wetlands; and section 103 of
the Marine Protection, Research, and
Sanctuaries Act, which requires DA
authorization for the transportation of
dredged material for ocean disposal.

(ii) The Pentagon office of Joint
Director of Military Support allocates
DOD resources in response to requests
from civil authorities. Such requests for
assistance are typically processed and
acted upon after a written request via
the DOD Executive Secretary.

(iii) U.S. Northern Command is the
domestic combatant command which
also has responsibility, when directed
by the President or Secretary of Defense,
to provide support and assistance to
civil authorities, including consequence
management operations.

(iv) U.S. Navy Supervisor of Salvage
(SUPSALYV) is the DOD component most
knowledgeable and experienced in ship
salvage, harbor clearance, towing, oil
and hazardous spill response,
underwater ship repair, and diving. The
U.S. Navy has an extensive array of
specialized equipment and personnel
available for use in these areas as well
as specialized containment, collection,
and removal equipment specifically
designed for salvage-related and open-
sea pollution incidents. In addition to
the capabilities provided by SUPSALV,
DOD may also, consistent with
operational commitments, provide

locally deployed Navy oil spill response
equipment and olljerating personnel.

(5) DOE generally provides designated
OSCs/RPMs that are responsible for
taking all response actions with respect
to releases where either the release is
on, or the sole source of the release is
from, any facility or vessel under its
jurisdiction, custody, or control,
including vessels bareboat-chartered
and operated. In addition, DOE provides
advice and assistance to other OSCs/
RPMs for emergency actions essential
for the control of immediate radiological
hazards. Incidents that qualify for DOE
radiological advice and assistance are
those believed to involve source, by-
product, or special nuclear material or
other ionizing radiation sources,
including radium, and other naturally
occurring radionuclides, as well as
particle accelerators. Radiological
assistance is available as described in
§300.145(n). In addition, DOE can
provide radiological monitoring and
assessment assistance to the OSC/RPM
as part of the FRMAC, when the FRMAC
is activated. DOE leads the FRMAC for
the initial response, then transitions
FRMAC leadership to EPA at a mutually
agreed upon time.

(6) Department of Agriculture (USDA)
has scientific and technical capability to
measure, evaluate, and monitor, either
on the ground or by use of aircraft,
situations where natural resources
including soil, water, wildlife, and
vegetation have been impacted by fire,
insects and diseases, floods, hazardous
substances, and other natural or man-
caused emergencies. USDA may be
contacted through Forest Service
emergency staff officers who are the
designated members of the RRT.
Agencies within USDA have relevant
capabilities and expertise as follows:

(i) Forest Service has responsibility
for protection and management of
national forests and national grasslands.
Forest Service has personnel, laboratory,
and field capability to measure,
evaluate, monitor, and control as
needed, releases of pesticides and other
hazardous substances on lands under its
jurisdiction. Forest Service can also
provide Incident Management Teams
and support logistics such as
communications and personnel.

(ii) Agriculture Research Service
(ARS) administers an applied and
developmental research program in
animal and plant protection and
production; the use and improvement of
soil, water, and air; the processing,
storage, and distribution of farm
products; and human nutrition. ARS has
the capabilities to provide regulation of,
and evaluation and training for,
employees exposed to biological,
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chemical, radiological, and industrial
hazards. In emergency situations, ARS
can identify, control, and abate
pollution in the areas of air, soil, wastes,
pesticides, radiation, and toxic
substances for ARS facilities. ARS has a
network of laboratories that can analyze
samples of biologic select agents.

(iii) Natural Resources Conservation
Service has personnel in nearly every
county in the nation who are
knowledgeable in soil, agronomy,
engineering, and biology. These
personnel can help to predict the effects
of pollutants on soil and their
movements over and through soils.
Technical specialists can assist in
identifying potential hazardous waste
disposal sites and provide review and
advice on plans for remedial measures.

(iv) Animal and Plant Health
Inspection Service (APHIS) can respond
in an emergency to regulate movement
of diseased or infected organisms to
prevent the spread and contamination of
non-affected areas and assist in animal
carcass disposal. APHIS/Wildlife
Services can also provide assistance in
the assessment of wildlife impacts,
hazing and wildlife capture and
deterrence, and other wildlife-related
services.

(v) Food Safety and Inspection
Service (FSIS) has responsibility to
prevent meat and poultry products
contaminated with harmful substances
from entering human food channels. In
emergencies, FSIS works with other
federal and state agencies to establish
acceptability for slaughter of exposed or
potentially exposed animals and their
products.

(7) DOC, through NOAA, provides
trust resource representation to the NRT
and RRTs, consultations on protected
and endangered species, and scientific
and operational support for responding
to emergency events and contingency
planning in coastal and marine areas
and the Great Lakes. NOAA resources
are available through the regional
NOAA SSC, RRT representative, or
through the NOAA Desk at the DHS
National Operations Center. Specific
NOAA responsibilities and capabilities
are:

(i) Scientific support for oil and other
hazardous materials spill operations,
including weapons of mass destruction
events: on-scene SSCs; assessments of
the hazards that may be involved;
predictions of movement and dispersion
of the pollutant through trajectory
modeling; information on the sensitivity
of coastal environments to oil; field
assessments of oil distributions on water
or shorelines; sampling and/or
monitoring and analytical analysis;
recommendations on best practices for

protection of resources; coordination on
the development of cleanup endpoints;
recommendations on cleanup or
mitigation techniques; and information
management for environmental data;

(ii) Scientific Support Coordinators as
a special team, described in
§300.145(c); established in a
nationwide network, providing direct
assistance to federal OSCs, coordinating
scientific information from federal,
state, local agencies, academia, tribes
and private industry, supporting all
aspects of response operations;

(iii) Expertise and consultation on
living marine resources and their
habitats and other trustee resources,
including endangered species, marine
mammals, essential fish habitat, and
National Marine Sanctuary ecosystems;
ecological, historical, and cultural
resources at risk; recommendations on
best practices for protection of
Endangered Species Act species,
essential fish habitat, and marine
mammals; on-scene or remote support
for oiled wildlife recovery and
rehabilitation practices for NOAA trust
resources; access to user communities,
local and state resource management
agency partners and injury assessment
staff; and natural resource damage
assessment;

(iv) Meteorological and
oceanographic data and forecasts:
information on actual and predicted
meteorological, hydrological, ice, and
oceanographic conditions for marine,
coastal, and inland waters, and tide and
circulation data for coastal and
territorial waters and for the Great
Lakes; and on-scene or remote National
Weather Service support to include
Incident Meteorologists or Warning
Coordination Meteorologists;

(v) Dissemination of informational
messages associated with specific
hazardous events through the use of
NOAA All Hazards Radio and other
NOAA alert broadcast methods;

(vi) Rapid hydrographic surveys to
locate underwater obstructions and
update navigational charts; and

(vii) Satellite and aircraft remote
sensing and photogrammetric data.

(8) HHS assists with the assessment,
preservation, and protection of human
health and helps ensure the availability
of essential human services. HHS
provides technical and nontechnical
assistance in the form of advice,
guidance, and resources to other federal
agencies as well as territorial, tribal,
state and local governments.

(i) The principal HHS response is
coordinated from the Office of the
Assistant Secretary for Preparedness
and Response (ASPR). Within HHS, the
primary response to a hazardous

materials emergency comes from the
Agency for Toxic Substances and
Disease Registry (ATSDR) and Centers
for Disease Control and Prevention
(CDC). Both ATSDR and CDC have a 24-
hour emergency response capability
wherein scientific and technical
personnel are available to provide
technical assistance to the lead federal
agency and state and local response
agencies on human health threat
assessment and analysis, and exposure
prevention, recovery, and mitigation.
Such assistance is used for situations
requiring evacuation of affected areas,
human exposure to hazardous materials,
and technical advice on mitigation and
prevention. CDC takes the lead during
petroleum releases regulated under the
CWA and OPA, while ATSDR takes the
lead during chemical releases under
CERCLA. Both agencies are mutually
supportive and have a centralized point
of contact for supporting NCP
responses.

(ii) Other HHS agencies involved in
support during hazardous materials
incidents either directly or through the
ASPR and/or ATSDR/CDC include the
Food and Drug Administration, Health
Resources and Services Administration,
Indian Health Service, Administration
for Children and Families, Substance
Abuse and Mental Health Services
Administration, and National Institutes
of Health (NIH).

(iii) Statutory authority for HHS/NIH/
National Institutes for Environmental
Health Sciences (NIEHS) involvement in
hazardous materials accident prevention
is non-regulatory in nature and focused
on two primary areas for preventing
community and worker exposure to
hazardous materials releases: worker
safety training and basic research
activities. Under section 126 of SARA,
NIEHS is given statutory authority for
supporting development of curricula
and model training programs for waste
workers and chemical emergency
responders. Under Title IX, section
901(h) of the Clean Air Act
Amendments, NIEHS also is authorized
to conduct basic research on air
pollutants, as well as train physicians in
environmental health. Federal research
and training in hazardous materials
release prevention represents an
important non-regulatory activity and
supplements ongoing private sector
programs.

(9) Department of the Interior (DOI)
protects, manages, and provides access
to U.S. natural and cultural resources
and historic properties and to mineral
resources in offshore waters of the U.S.
Outer Continental Shelf (OCS). DOI
protects and manages the Nation’s
natural resources and cultural heritage;
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provides scientific and other
information about those resources; and
honors the Nation’s trust
responsibilities and special
commitments to American Indians,
Alaska Natives, and affiliated island
communities. DOI manages the National
Park System, national wildlife refuges
and fish hatcheries, the public lands,
and certain water projects in western
states. DOI is responsible for migratory
bird and wildlife conservation; historic
preservation; endangered species
conservation; surface-mined lands
protection and restoration; mapping,
geological, hydrological, and biological
science for the Nation; and financial and
technical assistance for the insular
areas. DOI also regulates exploration,
development, and production of mineral
resources in the OCS and regulates
offshore alternative energy activities.
DOI should be contacted through the
Office of Environmental Policy and
Compliance (OEPC) Regional
Environmental Officers (REOs), who are
the designated members of RRTs. OEPC
is the official DOI point-of-contact for
oil and hazardous substances pollution
emergency preparedness and response
(www.doi.gov/oepc). OEPC represents
DOI on the RRTs and NRT, providing
coordinated DOI input to RRT and NRT
preparedness and response documents
and activities. OEPC REOs receive
initial notification of actual (or
potential) oil discharges and hazardous
substances releases from OSCs and
RPMs. OEPC subsequently contacts the
appropriate DOI Bureau(s) and
coordinates DOI participation in NRS
activities. When necessary, OEPC serves
as the DOI representative for incident-
specific RRT and NRT activations and
provides DOI input to decision-making
on response actions to protect natural
and cultural resources, which may
address the use of chemical
countermeasures and identification of
places of refuge for vessels needing
assistance. DOI bureaus and offices have
relevant expertise as follows:

(i) United States Fish and Wildlife
Service (USFWS): Provides expertise to
protect threatened and endangered
species and their habitats, migratory
birds, anadromous fish, certain marine
mammals, sea turtles on-shore, and
historic properties, including input on
appropriate cleanup techniques, actions
and end points. Serves as the focal point
within DOI for providing consultations
to OSCs/RPMs regarding threatened or
endangered species and their habitats.
Coordinates all federal permitting for
and oversight of bird hazing, collection,
and treatment activities and
coordination of all federal permitting

activities for hazing, collecting,
rescuing, and holding migratory birds,
certain marine mammals, and
threatened and endangered species.
Authorizes entry to, and oversees
activities on, national wildlife refuge
system lands.

(i1) National Park Service (NPS):
Responsible for protection and
management of units of the National
Park System including, but not limited
to, National Parks, National Recreation
Areas, National Seashores, National
Historic Sites, National Battlefield
Parks, National Monuments, and Wild
and Scenic Rivers. Provides advice on
and participates in activities affecting
historic properties and cultural
resources. For incidents involving NPS
lands and/or resources, NPS can
participate in preparedness activities
and response decision-making to
address access, sensitive natural and
cultural resources and historic
properties, protection priorities, public
health and safety, law enforcement, and
other issues related to removal and
remediation actions taken or planned on
NPS-managed lands. NPS also has
independent authority under the Park
System Resource Protection Act 16
U.S.C. 19jj for recovery of costs on
response actions taken to minimize the
destruction, loss, or injury to park
system resources.

(iii) U.S. Geological Survey (USGS):
Performs research in support of
biological resource management;
inventories, monitors, and reports on
the status of and trends in the nation’s
biotic resources; and transfers the
information gained in research and
monitoring to resource managers and
others concerned with the care, use, and
conservation of the nation’s natural
resources. USGS biologic research
laboratories can advise and support NCP
responses. USGS can also provide
support services related to geology,
hydrology (ground water and surface
water), geospatial information, and
natural hazards.

(iv) Bureau of Land Management
(BLM): Responsible for authorization of
entry to, and resource protection of, the
land and minerals managed by BLM.
BLM provides expertise in emergency
response, particularly for fire and
hazardous materials incidents. Many
BLM offices are equipped to provide
assistance with sampling, investigation,
surveillance, and security. BLM also has
expertise in on-shore energy production,
cadastral survey, cultural and historic
properties, natural resources, and
federal property acquisition and
disposal.

(v) Bureau of Ocean Energy
Management (BOEM): Promotes energy

independence, environmental
protection, and economic development
through responsible, science-based
management of offshore conventional
and renewable energy and marine
mineral resources. BOEM’s Office of
Environmental Programs conducts
environmental reviews, including
National Environmental Policy Act
analyses and compliance documents for
each major stage of energy development
planning. These analyses inform the
bureau’s decisions on its five year OCS
oil and gas leasing program, and
conventional and renewable energy
leasing and development activities.
Additionally, BOEM’s scientists
conduct and oversee environmental
studies to inform policy decisions
relating to the management of energy
and marine mineral resources on the
OCS.

(vi) Bureau of Safety and
Environmental Enforcement (BSEE):
Regulates and oversees the exploration,
development, and production
operations for oil and natural gas on the
OCS to ensure that it is done in a safe
and environmentally responsible
manner. BSEE’s functions include oil
and gas permitting, facility inspections,
regulations and standards development,
safety research, environmental
compliance and enforcement, and oil
spill prevention and readiness for
facilities located in both federal (OCS)
and state waters seaward of the
coastline that handle, store, or transport
oil. BSEE reviews and approves
producers’ oil spill response plans, and
conducts readiness capability
assessments through unannounced oil
spill exercises and inspection of oil spill
response equipment. During oil spills
from offshore facilities seaward of the
coastline, BSEE provides expertise on
source control activities under the
direction of the federal OSC. BSEE also
funds applied oil spill response research
and manages Ohmsett—the National Oil
Spill Response and Renewable Energy
Test Facility—through its Oil Spill
Response Research Program.

(vii) Bureau of Reclamation (BOR):
Provides advice and information on
operation, control, and maintenance of
water systems and related resources,
including dams, reservoirs, and
channels. BOR has expertise in
engineering and hydrology and can
provide design services, construction,
contracting, oversight and
administration activity.

(viii) Office of Surface Mining
Reclamation and Enforcement: Provides
advice on surface coal mining,
including abandoned coal mined lands,
coal outcrop fires, coal mine wastes,
waste bank stability, and toxic drainage.
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(ix) Bureau of Indian Affairs (BIA):
Assists in coordinating and
communicating with, and obtaining
access to, Indian lands and tribal
officials. BIA has many programs to
assist tribal governments and uphold
Indian trust responsibilities.

(x) Office of Insular Affairs: Provides
assistance to American Samoa, Guam,
the Federated States of Micronesia, the
Republic of the Marshall Islands, the
Republic of Palau, the Commonwealth
of the Northern Mariana Islands, and the
U.S. Virgin Islands. May provide
intergovernmental expertise to foster
communications to implement the NCP
in these areas.

(xi) Office of Aviation Services:
Provides access to DOI-approved
aircraft, including on-scene inspection
and certification teams, and arranges for
air traffic control via the Federal
Aviation Administration.

(10) Department of Justice (DOJ) can
provide expert advice on complicated
legal questions arising from discharges
or releases, and federal agency
responses. In addition, DOJ represents
the federal government, including its
agencies, in litigation relating to such
discharges or releases. Other legal issues
or questions shall be directed to the
federal agency counsel for the agency
providing the OSC/RPM for the
response. DOJ components, such as the
Federal Bureau of Investigation, Bureau
of Alcohol, Tobacco, Firearms and
Explosives, and Drug Enforcement
Administration, can coordinate with
OSCs on investigative and enforcement
activities.

(11) Department of Labor (DOL),
through OSHA and the states operating
plans approved under section 18 of the
Occupational Safety and Health Act, has
authority to conduct safety and health
inspections of hazardous waste sites to
assure that employees are being
protected and to determine if the site is
in compliance with:

(i) Safety and health standards and
regulations promulgated by OSHA (or
the states) in accordance with section
126 of SARA and all other applicable
standards; and

(ii) Regulations promulgated under
the Occupational and Safety Health Act
and its general duty clause. OSHA
inspections may be self-generated,
consistent with its program operations
and objectives, or may be conducted in
response to requests from EPA or
another lead agency, or in response to
accidents or employee complaints.
OSHA may also conduct inspections at
hazardous waste sites in those states
with approved plans that choose not to
exercise their jurisdiction to inspect
such sites. On request, OSHA will
provide advice and consultation to EPA
and other NRT/RRT agencies as well as
to the OSC/RPM regarding hazards to
persons engaged in response activities.
OSHA may also take any other action
necessary to assure that employees are
properly protected at such response
activities.

(12) DOT provides response expertise
pertaining to transportation of oil or
hazardous substances by all modes of
transportation. Through the Pipeline
and Hazardous Materials Safety
Administration (PHMSA), DOT offers
expertise in the requirements for
packaging, handling, and transporting
regulated hazardous materials. DOT,
through PHMSA, establishes oil
discharge contingency planning
requirements for pipelines, transport by
rail and containers or bulk transport of
oil.

(13) Department of State (DOS) plays
a key role in supporting the
development of international joint
contingency plans. It will also help to
coordinate an international response
when discharges or releases cross
international boundaries or involve
foreign flag vessels. Additionally, DOS

will coordinate requests for assistance
from foreign governments and U.S.
proposals for conducting research at
incidents that occur in waters of other
countries.

(14) Nuclear Regulatory Commission
will respond, as appropriate, to releases
of radioactive materials by its licensees,
in accordance with Nuclear Regulatory
Commission incident response
procedures to monitor the actions of
those licensees and assure that the
public health and environment are
protected and adequate recovery
operations are instituted. The Nuclear
Regulatory Commission will keep EPA
informed of any significant actual or
potential releases in accordance with
procedural agreements. In addition, the
Nuclear Regulatory Commission will
provide advice to the OSC/RPM when
assistance is required in identifying the
source and character of other hazardous
substance releases where the Nuclear
Regulatory Commission has licensing
authority for activities utilizing
radioactive materials.

(15) General Services Administration
(GSA) provides logistical support for a
variety of goods and services via its
acquisitions capability to federal, state,
tribal, local and non-governmental
organization entities. GSA also provides
leasing support for needed facilities;
transportation services for air, land, or
sea; and telecommunications support.
GSA can provide advisory assistance to
other government agencies to facilitate
lodging, charter air, and vehicle rentals,
among other items, off of its Federal
Supply Schedules.

m 16. Amend § 300.205 by revising
Figure 4 in paragraph (g) to read as
follows:

§300.205 Planning and coordination
structure.
* * * * *

(g) * x %
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m 17. Amend § 300.211 by: A tank vessel, as defined under section  and to a substantial threat of such a
m a. Revising the introductory text; 2101 of title 46, U.S. Code, an offshore ~ discharge, of oil or a hazardous
mb. Rev1§1ng paragraph (f); and facility, and an onshore facility that, substance. These response plans are
u C'ﬁﬁdcgél_g table 1 Elo §300.211 q because of its location, could reasonably required to be consistent with
P {{ ©a itions and revisions read as expect to cause substantial harm to the ~ applicable Area Contingency Plans.
ollows: environment by discharging into or on These regulations are COd}fled as
§300.211 OPA facility and vessel the navigable waters, adjoining follows and summarized in table 1 to
response plans. shorelines, or exclusive economic zone ~ $300.211:
This section describes and cross- must prepare and submit a plan for * * * * *
references the regulations that responding, to the maximum extent (f) For rolling stock, these regulations

implement section 311(j)(5) of the CWA. practicable, to a worst case discharge, are codified in 49 CFR part 130.
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Table 1 to § 300.211—OPA Facility and Vessel Response Plan

Regulations

Facility/Vessel Type and Regulations Federal

Regulatory Name of Plan Department/Agency
Responsible for
Regulations

Tank vessels — Vessel Response 33 CFR part 155 USCG

Plan

Oftshore facilities — Qil Spill 30 CFR part 254 DOI/BSEE

Response Plan

Onshore facilities/Non- 40 CFR 112.20 EPA

transportation related — Facility

Response Plan

Onshore facilities/Transportation- | 33 CFR part 154 USCG

related — Response Plan (for

Marine-Transportation-Related

Facility)

Pipeline facilities (onshore oil 49 CFR part 194 DOT/PHMSA

pipelines) — Response Plan

Rolling stock — Response Plan 49 CFR part 130 DOT/PHMSA

(Comprehensive written plan, 49

CFR 130.31(b)) (Plans for cargo tanks are
submitted to DOT/Federal
Highway Administration.
Plans for tank cars are
submitted to DOT/Federal
Railroad Administration.)

m 18. Amend § 300.323 by revising
paragraph (a) and adding a note to the
end of §300.323 to read as follows:

§300.323 Spills of national significance.

(a) A discharge may be classified as a
SONS by the Administrator of EPA for
discharges occurring in the inland zone
and by the Commandant of the USCG
for discharges occurring in the coastal

zone.
* * * * *

Note to §300.323: The EPA
Administrator and USCG Commandant
maintain the authority to designate an
incident as a SONS under the NCP. This
authority is separate from other federal
authorities that may be exercised by
other federal officials and other federal
departments and agencies under the
NRF.

m 19. Amend § 300.405 by revising
paragraphs (d) and (f)(3) to read as
follows:

§300.405 Discovery or notification.
* * * * *

(d) The NRC will generally need
information that will help to
characterize the release. This will
include, but not be limited to: Location
of the release; type(s) of material(s)
released; an estimate of the quantity of
material released; possible source and
cause of the release; and date and time
of the release. Reporting under
paragraphs (b) and (c) of this section
shall not be delayed due to incomplete
notification information.

* * * * *

(f]***

(3) If radioactive substances are
present in a release, the RERT should be
notified for evaluation and assistance
through the EPA Headquarters
Emergency Operations Center, EPA
representative on the RRT, or on-duty
EPA RERT Team Commander in the
Office of Radiation and Indoor Air,
consistent with § 300.145(f).

* * * * *

m 20. Amend § 300.415 by revising
paragraph (f) to read as follows:

§300.415 Removal action.
* * * * *

(f) Where necessary to protect public
health or welfare, the lead agency may
request that EPA conduct a temporary
relocation or that state/local officials
conduct an evacuation.

* * * * *
[FR Doc. 2016-00663 Filed 1-22-16; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[WT Docket No. 15-285; DA 16—26]

Fourteen-Day Extension of Time To
File Comments and Reply Comments

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: In this document, the Federal
Communications Commission
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(Commission) finds that a limited
extension in this proceeding would be
beneficial to the development of a
complete record on the issues, and it
grants a fourteen-day extension of time
for comments filed in response to the
Commission’s Notice of Proposed
Rulemaking (NPRM) in, regarding
Hearing Aid Compatibility Benchmarks.
DATES: Interested parties may file
comments on the NPRM on or before
January 28, 2016, and reply comments
on or before February 12, 2016.
ADDRESSES: You may submit comments,
identified by WT Docket No. 15-285;
FCC 15-155, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e Mail: Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

e People with Disabilities: Contact the
Commission to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: fcc504@fcc.gov or
phone: 202—418-0530 or TTY: 202—418—
0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

In addition to filing comments with
the Secretary, a copy of any comments
on the Paperwork Reduction Act
information collection modifications
proposed in the NPRM should be
submitted to the Commission via email
to PRA@fcc.gov and to Nicholas A.
Fraser, Office of Management and
Budget, via email to Nicholas A._
Fraser@omb.eop.gov or via fax at 202—
395-5167.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Michael
Rowan, Wireless Telecommunications
Bureau, (202) 418—1883, email

Michael Rowan@fcc.gov, or Eli Johnson,
Wireless Telecommunications Bureau
(202) 418-1395, email Eli.Johnson@
fec.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document in WT Docket No. 15-285,

DA 16-26, released on January 11, 2016.
The full text of the document is
available for public inspection and
copying during business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street SW., Room
CY-A257, Washington, DC 20554. It
also may be purchased from the
Commission’s duplicating contractor at
Portals II, 445 12th Street SW., Room
CY-B402, Washington, DC 20554.
Additionally, the complete item is
available on the Commission’s Web site
at http://www.fcc.gov.

Synopsis

1. On November 20, 2015, the
Commission released the NPRM in WT
Docket No. 15-285, FCC 15-155,
regarding Hearing Aid Compatibility
Benchmarks. The NPRM provided that
comments are due on January 14, 2016,
and that reply comments are due on
January 29, 2016. On January 8, 2016,
the Law Firm of Blooston, Mordkofsky,
Dickens, Duffy & Prendergast, LLP and
the Rural Wireless Association, Inc.
filed a Joint Request for Extension of
Time to File Comments seeking to
extend the comment deadline based on
the proximity of the January 15, 2016
deadline for submitting annual hearing
aid compatibility reports for the 2015
reporting period.

2. The Commissions notes that
extensions of time are not routinely
granted, and states that such extensions
may be warranted when, among other
things, the additional time will serve the
public interest. The Commission finds
that providing a limited extension in
this proceeding would be beneficial to
the development of a complete record
on the issues and that an extension of
time therefore serves the public interest.
The Commission extends the deadline
for filing comments to January 28, 2016
and the deadline for filing reply
comments to February 12, 2016.

3. The Commission takes this action
pursuant to authority found in section
4(i) of the Communications Act of 1934,
as amended, 47 U.S.C. 154(i), and
sections 0.131, 0.331, and 1.46 of the
Commission’s rules, 47 CFR 0.131,
0.331, and 1.46.

Procedural Matters

Ex Parte Rules—Permit-But-Disclose

4. The proceeding that the NPRM in
WT Docket No. 15-285, FCC 15-155,
initiates shall be treated as a ““permit-
but-disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation

within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

Comment Filing Procedures

5. Pursuant to sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments on the
NPRM on or before the dates indicated
on the first page of this document. All
filings related to the NPRM should refer
to WT Docket No. 15-285. Comments
may be filed using: (1) The
Commission’s Electronic Comment
Filing System (ECFS), (2) the Federal
Government’s eRulemaking Portal, or (3)
by filing paper copies. See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 24121 (May 1, 1998).

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fjallfoss.fcc.gov/ecfs2/.

e Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
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the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

6. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

¢ All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

7. People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fec504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Federal Communications Commission.
Peter Trachtenberg,

Deputy Chief, Competition and Infrastructure
Policy Division, Wireless
Telecommunications Bureau.

[FR Doc. 2016-01316 Filed 1-22-16; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 577
[Docket No. NHTSA-2016-0001]
RIN 2127-AL66

Update Means of Providing
Notification; Improving Efficacy of
Recalls

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Advance Notice of Proposed
Rulemaking (ANPRM).

SUMMARY: The Moving Ahead for
Progress in the 21st Century Act (MAP—
21) authorizes the Secretary of
Transportation to amend, by regulation,
the means of notification required under
the Safety Act, to be in a manner other
than, or in addition to, first-class mail.
Furthermore, Section 24104 of the
Fixing America’s Surface Transportation
Act (FAST Act) expounds on the need
to update the means of notification by
requiring the Agency to include
notification by electronic means in
addition to first class mail notification,
within 270 days of its enactment. MAP—
21 also authorizes the Secretary of
Transportation to improve the efficacy
of recalls by requiring manufacturers to
send additional notifications of defects
or noncompliance if a second
notification by the manufacturer does
not result in an adequate number of
motor vehicles or replacement
equipment being returned for remedy.

NHTSA seeks public comment on the
means, in addition to first class mail, of
providing notification to owners,
purchasers, and dealers, by a
manufacturer of a motor vehicle or
replacement equipment, that the vehicle
or equipment contains a defect related
to motor vehicle safety or does not
comply with an applicable motor
vehicle safety standard. As a result of
this ANPRM, the Agency anticipates
receiving information that will aid the
Agency in developing a rule
implementing the notification
requirements under MAP-21 and the
FAST Act. The Agency anticipates that
comments and information received
will aid in updating the Agency’s
regulations.

DATES: Comments must be received on
or before March 10, 2016.

ADDRESSES: You may submit comments
by any of the following methods:

e Internet: Go to http://
www.regulations.gov and follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility,
M-30, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building, Room W12-
140, Washington, DC 20590.

e Hand Delivery or Courier: U.S.
Department of Transportation, 1200
New Jersey Avenue SE., West Building,
Room W12-140, Washington, DC 20590
between 9 a.m. and 5 p.m. Eastern Time,
Monday through Friday, except Federal
holidays.

e Facsimile: (202) 493-2251.

Regardless of how you submit your
comments, please mention the docket
number of this document.

You may also call the Docket at (202)
366—9322.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading in
the SUPPLEMENTARY INFORMATION section
of this notice. Note that all comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.
Please see the Privacy Act heading
under the Public Participation heading
in the Supplementary Information
section below for more information.
FOR FURTHER INFORMATION CONTACT: For
substantive issues: Jennifer Timian,
Office of Defects Investigation, National
Highway Traffic Safety Administration,
at (202) 366—4000. For legal issues:
Justine Casselle, Office of the Chief
Counsel, National Highway Traffic
Safety Administration, at (202) 366—
2992.

SUPPLEMENTARY INFORMATION:

I. Executive Summary
II. Notification Requirements Before and
After MAP-21
A. Means of Notification
B. Additional Notifications
III. Public Participation
A. Means and Methods of Notification
B. General Owner Knowledge and
Behavior/Availability of Information to
Owners
C. Privacy Act
IV. Rulemaking Analyses and Notices
V. Submission of Comments

I. Executive Summary

The Moving Ahead for Progress in the
21st Century Act (MAP-21) authorizes
the Agency to amend, through
rulemaking, the means of providing
notification to owners, purchasers, and
dealers, by a manufacturer of a motor
vehicle or replacement equipment, that
the vehicle or equipment contains a
defect related to motor vehicle safety or
does not comply with an applicable
federal motor vehicle safety standard.
MAP-21 also authorizes NHTSA to
improve recall effectiveness by
requiring manufacturers to send
additional notifications of defects or
noncompliance if a second notification
by the manufacturer does not result in
an adequate number of motor vehicles
or replacement equipment being
returned for remedy. Finally, MAP-21
authorizes NHTSA to permit “public
notice” in addition to individualized
notification. More recently, Section
24104 of the Fixing America’s Surface
Transportation Act (FAST Act) requires
the Agency to amend the means of
notification to owners by including
electronic notification in addition to
first class mail notification.
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Much has changed in the ways and
means by which manufacturers
communicate with their customers and
influence behavior since the 1970’s
when U.S. law first required
manufacturers to notify owners in the
event of a safety recall. Hard copy mail
has become far less prominent in the
wake of virtually instantaneous
electronic message such as email and
text messaging, in addition to heavy use
of social media. First class mail does not
inform as to whether an owner actually
received the mail, let alone whether
they read it and understood it, whereas
electronic messaging technologies are
capable of confirming whether the
message at least was delivered to the
address given. This ANPRM seeks
comments and supporting information
on the specific means and methods of
notification that manufacturers use, and
those that manufacturers consider are
most effective, to reach their owners and
purchasers as well as motivate them to
have safety recalls completed. We seek
to learn and obtain opinion on what
methods should be required of
manufacturers, as well as what methods
are viable as alternatives in the event a
recall campaign does not meet
expectations and/or the Agency believes
a public notification as contemplated by
the statute is appropriate. This is all in
an effort to leverage the new authorities
NHTSA has been given to most
efficiently and effectively improve
safety recall completion rates. NHTSA
will use the comments and supporting
information submitted in response to
this ANPRM to inform its development
of a regulatory proposal that would
allow notification of safety related
recalls to be issued by means other than,
or in addition to, first-class mail.

II. Notification Requirements Before
and After MAP-21

A. Means of Notification

49 U.S.C. 30118(c) requires motor
vehicle manufacturers or manufacturers
of replacement equipment to “notify

. . the owners, purchasers, and dealers
of vehicle or equipment as provided in
section 30119(d) of this section, if the
manufacturer:

1. Learns the vehicle or equipment
contains a defect and decides in good
faith that the defect is related to motor
vehicle safety; or

2. Decides in good faith that the
vehicle or equipment does not comply
with an applicable motor vehicle safety
standard prescribed under this chapter.
The manner by which this required
notice would be given to owners or
purchasers of vehicles or equipment is
governed by 49 U.S.C. 30119(d). Prior to

MAP-21, and for vehicle recalls, section
30119(d) required notice is to be sent
via first-class mail to the registered
owner, or if the registered owner could
not be identified, to the most recent
purchaser known to the manufacturer.
49 U.S.C. 30119(d)(1)(A)—(B). For recalls
of replacement equipment, the statute
required notification to the most recent
purchaser. Id.

Section 31310 of MAP-21 amended
the notice provisions in 49 U.S.C.
30119(d) to allow the Secretary of
Transportation, and by delegation
NHTSA’s Administrator, the flexibility
to determine the manner by which
notifications about safety recalls under
49 U.S.C. 30118 must be sent. The
statute requires notification to be sent to
each registered owner whose name and
address is reasonably ascertainable
through State records or other available
sources, or the most recent purchaser
known to the manufacturer. 49 U.S.C.
30119(d)(1)(A)—(B). Manufacturers are
also required to notify dealers under the
statute. 49 U.S.C. 30119(d)(4). The
amended statutory language authorizes
the Agency to engage in a rulemaking to
permit notification of vehicle defects
and noncompliance by means other
than first-class mail, such as electronic
notification. Recently, the FAST Act
expounds on this authority by expressly
requiring the Agency to amend, by
rulemaking, the means of notification to
include electronic notification.

B. Additional Notifications

Not only did Section 31310 address
the means of providing notification,
both on an individualized basis and on
a more broad-based level, but it also
addressed improving the efficacy of
recalls through additional notifications.
Previously, 49 U.S.C. 30119(e)
authorized the Secretary to order a
second notification if the Secretary
determined that the first notification
failed to result in an adequate number
of motor vehicles or items of
replacement equipment being returned
for remedy. The statute was silent,
however, as to whether additional
notifications beyond a second
notification could be required. Section
31310 resolves this question by
amending 49 U.S.C. 30119(e), which
now, under 49 U.S.C. 30119(e)(2)(A)(1),
authorizes the Secretary to order
additional notifications if the Secretary
determines that a second notification
also failed to result in an adequate
number of motor vehicles or items of
replacement equipment being returned
for remedy.

Like the notifications addressed
above, the means of additional
notifications is to be in a “manner

prescribed by the Secretary, by
regulation.” 49 U.S.C. 30119(e)(2)(A)(1).
This language anticipates the Agency
will engage in rulemaking to
contemplate and permit, if not order
where warranted, notification of motor
vehicle and equipment defects and
failures to comply by means other than
first-class mail.

III. Public Participation

NHTSA invites comments and
information on how the agency can best
leverage the new flexibilities it has been
given under MAP-21 and the FAST Act
to update the required means
manufacturers use, whether as a first
notification or as a follow-up
notification, to successfully notify their
owners and purchasers and urge them
toward seeking the free remedies they
are offered. As a general matter, the
Agency requests that commenters
provide as much research, evidence, or
data as possible to support their
comments, including cost-benefit
information, as that information will be
of great assistance to the Agency as it
moves forward in the development of a
proposed rule. The questions below are
intended to focus, but not limit, the
information and opinions commenters
offer. Commenters are encouraged to
offer any suggestions or tactics that may
not have been expressly mentioned in
this notice.

A. Means and Methods of Notification

(1) How effective has traditional first
class mail been at reaching owners?
What is the estimated delivery rate for
vehicle recalls where registered owner
information from state agencies and the
U.S. territories are available? What is
the estimated delivery rate for
equipment recalls where these
information sources are not available?
How many owners are equipment
manufacturers able to notify using
traditional first class mail?

(2) Other than by first class mail, in
what ways can and do manufacturers
notify owners about safety recalls? How
do, or should, those means and methods
change dependent upon the product
being sold or how it was sold (e.g.,
vehicles as opposed to replacement
equipment, or online sales as opposed
to brick and mortar retail shops)? What
are the respective rates of delivery
success for these methods? What
information or technology is available
and used to calculate these rates of
delivery?

(3) What are the corresponding rates
of remedy completion for these methods
discussed in your response to paragraph
(2) above?
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(4) What sales and marketing methods
and techniques could be employed for
safety recall communications? Which
have shown the most success in terms
of owners understanding and owner
recall completion, which have shown
the least, and why? What information or
technology is available and used to
calculate these findings and how do
manufacturers determine if these
methods motivated the recall
completion as opposed to the recall
completion being motivated by other
tools such as first class mailings?

(5) If manufacturers communicate
with owners through email, text
messaging, smart phone applications, or
other electronic means, which method
of communication do manufacturers
find most effective at reaching owners?
Which method of communication do
owners prefer? Are there best practices
as to when and how these
communications are applied and when
they are not? Are there certain
demographics that seem to respond less
or more to certain types of electronic
communications?

(6) Are manufacturers using social
media to inform owners of safety recalls
and influence owners’ behavior to have
recalls work completed? What media is
being used and which have been the
most or least effective in terms of “click-
throughs” or other methods for tracking
owner attention? Are there certain
demographics that seem to respond less
or more to social media generally and/
or specific types of social media? Are
there best practices as to when and how
these communications are applied and
when they are not?

(7) Are there any legal or other
limitations of which the Agency should
be aware in contemplating any of the
alternatives noted above or mentioned
in your comments?

(8) Do manufacturers currently have
access to owners’ email addresses?
Excluding collecting emails at point of
sale, from where do manufacturers
collect this information and how do
they determine its “freshness” or
accuracy? Should owners be required to
provide an email address as part of a
purchase or service transaction? Should
the answer depend on how and where
the product was purchased, the
purchase price of the product, or some
other factor? Why or why not?

(9) What contingencies do
manufacturers have in place to avoid
spam filters or to indicate that an email
relates to a safety recall explicitly? What
assurances are, or could be, put in place
to confirm that an email was (a)
received and (b) opened?

(10) The purpose of 49 CFR part 577
is “to ensure that notifications of defects

or noncompliances adequately inform
and effectively motivate owners of
potentially defective or noncomplying
motor vehicles or items of replacement
equipment to have such vehicles or
equipment inspected and, where
necessary, remedied as quickly as
possible.” Does notification by means
other than first-class mail and email
carry out this purpose? What about text
alerts, social media campaigns, and
other less traditional methods?

B. General Owner Knowledge and
Behavior/Availability of Information to
Owners

(1) Do owners read and understand
the information they are currently
receiving from required safety recall
notices delivered via first class mail?
What data or research supports your
response?

(2) Is there data identifying why
owners do not react to safety recall
notices they receive from their
manufacturers? What does that data
suggest would increase owner behavior
toward recall completion? Is there data
indicating whether an increase in
owners recall completion is more likely
to occur in the presence of cash
incentives, service offers, or other
means? Is there data indicating
otherwise?

(3) What recall information do owners
want and how do they want it
expressed? Are there particular words or
phrases? Are their particular formats or
graphics that align more with recall
completion? If any focus group studies
have been conducted by manufacturers
or other organizations regarding owners’
needs in this area, should the Agency
use them to aid in assessing how to
meet those needs?

(4) Should the Agency engage in its
own behavior study including, but not
limited to, surveys, polls, and focus
groups? If so, what questions should be
asked? What strategies used? How large
of a survey or poll should be conducted?

C. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78).

IV. Rulemaking Analyses and Notices

Executive Orders 12866 and 13563 and
DOT Regulatory Policies and Procedures

This rulemaking document was not
reviewed under Executive Order 12866
or Executive Order 13563. NHTSA has
considered the impact of this ANPRM
under the Department of
Transportation’s regulatory policies and
procedures. This ANPRM seeks
comments and supporting information
on how the Agency can best update the
means of notifying owners, purchasers,
and dealers of recalls in an effort to
improve vehicle safety recall
completion rates. Because this
rulemaking only seeks comments and
information to aid in the Agency’s
development of a proposed rule, the
impact of this ANPRM is limited.
Therefore, this rulemaking has been
determined to be not “significant”
under the Department of
Transportation’s regulatory policies and
procedures and the policies of the Office
of Management and Budget.

Paperwork Reduction Act

As this Notice is an ANPRM, we are
not proposing to adopt any new
information collection or record keeping
requirements. If, after considering the
public comments received in response
to this notice NHTSA decides to issue
a notice of proposed rulemaking that
includes information collection or
record keeping requirements, that notice
will discuss any new paperwork burden
associated with those proposed
requirements.

Regulatory Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

V. Submission of Comments

How can I influence NHTSA'’s thinking
on this rulemaking?

Your comments will help us improve
this proposed rulemaking. We invite
you to provide different views on
options we discuss, new approaches we
have not considered, new data,
descriptions of how this ANPRM may
affect you, or other relevant information.
We welcome your views on all aspects
of this ANPRM, but request comments
on specific issues throughout this
document. Your comments will be most
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effective if you follow the suggestions
below:

¢ Explain your views and reasoning
as clearly as possible.

¢ Provide solid evidence and data to
support your views.

¢ If you estimate potential costs,
explain how you arrived at that
estimate.

e Tell us which parts of the ANPRM
you support, as well as those with
which you disagree.

¢ Provide specific examples to
illustrate your concerns.

o Offer specific alternatives.

¢ Refer your comments to the specific
sections of the ANPRM.

Your comments must be written in
English. To ensure that your comments
are correctly filed in the docket, please
include the docket number of this
document in your comments.

Your comments must not be more
than 15 pages long. 49 CFR 553.21. We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit your comments to the
docket electronically by logging onto
http://www.regulations.gov or by the
means given in the ADDRESSES section at
the beginning of this document. Please
note that pursuant to the Data Quality
Act, in order for substantive data to be
relied upon and used by the agency, it
must meet the information quality
standards set forth in the OMB and DOT
Data Quality Act guidelines.
Accordingly, we encourage you to
consult the guidelines in preparing your
comments. OMB’s guidelines may be
accessed at http://www.whitehouse.gov/
omb/fedreg/reproducible.html.

How do I submit confidential business
information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
in the FOR FURTHER INFORMATION
CONTACT section. In addition, you
should submit a copy from which you
have deleted the claimed confidential
business information to the docket.
When you send a comment containing
information claimed to be confidential
business information, you should
include a cover letter setting forth the
information specified in our
confidential business information
regulations. 49 CFR part 512.

Will the agency consider late
comments?

We will consider all comments that
the docket receives before the close of
business on the comment closing date
indicated in the DATES section. To the
extent possible, we will also consider
comments that the docket receives after
that date. If the docket receives a
comment too late for us to consider it
in developing the next step in this
rulemaking, we will consider that
comment as an informal suggestion for
future rulemaking action.

How can I read the comments submitted
by other people?

You may read the comments received
by the docket at the address given in the
ADDRESSES section. You may also see
the comments on the Internet (http://
regulations.gov). Please note that even
after the comment closing date, we will
continue to file relevant information in
the docket as it becomes available.
Further, some people may submit late
comments. Accordingly, we recommend
that you periodically check the docket
for new material. Anyone is able to
search the electronic form of all
comments name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19476 at 19477-78).

Authority: 49 U.S.C. 30102, 30103, 30116—

30121, 30166; delegation of authority at 49
CFR 1.95 and 49 CFR 501.8.

Issued in Washington, DC, on January 14,
2016 under authority delegated pursuant to
49 CFR 1.95.

Frank S. Borris II,

Acting Associate Administrator for
Enforcement.

[FR Doc. 2016—01291 Filed 1-22—16; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 130919819-5999-01]

RIN 0648-BD68

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red

Snapper Management Measures;
Amendment 28

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to implement
management measures described in
Amendment 28 to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP),
as prepared by the Gulf of Mexico
Fishery Management Council (Council)
(Amendment 28). If approved and
implemented by the Secretary of
Commerce (Secretary), Amendment 28
would revise the Gulf of Mexico (Gulf)
red snapper commercial and
recreational sector allocations of the
stock annual catch limits (ACLs). As a
result of the revised sector allocations
proposed in Amendment 28, this
proposed rule would revise the red
snapper commercial and recreational
quotas (which are equivalent to the
ACLs) and the recreational annual catch
targets (ACTs). This proposed rule
would also set the Federal charter
vessel/headboat and private angling
component quotas and ACT's based on
the revised recreational sector’s ACL
and ACT. The purpose of this proposed
rule and Amendment 28 is to reallocate
the Gulf red snapper harvest consistent
with the 2014 red snapper assessment
update while ensuring the allowable
catch and recovery benefits from the
rebuilding red snapper stock are fairly
and equitably allocated between the
commercial and recreational sectors.

DATES: Written comments must be
received on or before March 10, 2016.

ADDRESSES: You may submit comments
on the amendment identified by
“NOAA-NMFS-2013-0146" by either
of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail; D=NOAA-NMFS-2013-
0146, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Peter Hood, Southeast Regional Office,
NMFS, 263 13th Avenue South,

St. Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
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otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Electronic copies of Amendment 28,
which includes an environmental
impact statement, a fishery impact
statement, a Regulatory Flexibility Act
(RFA) analysis, and a regulatory impact
review, may be obtained from the
Southeast Regional Office Web site at
http://sero.nmfs.noaa.gov/sustainable
fisheries/gulf fisheries/reef fish/2013/
am28/index.html.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMFS, telephone: 727-824-5305; email:
Peter.Hood@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS and
the Council manage the Gulf reef fish
fishery under the FMP. The Council
prepared the FMP and NMFS
implements the FMP through
regulations at 50 CFR part 622 under the
authority of the Magnuson-Stevens Act.

Background

The Magnuson-Stevens Act requires
NMEFS and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, optimum
yield from federally managed fish
stocks. The Magnuson-Stevens Act
requires that in allocating fishing
privileges among fishermen, such
allocation shall be fair and equitable to
all such fishermen, reasonably
calculated to promote conservation, and
carried out in such a manner that no
particular individual, corporation, or
other entity acquires an excessive share
of such privileges. For stocks like red
snapper, which are subject to a
rebuilding plan, the Magnuson-Stevens
Act also requires that harvest
restrictions and recovery benefits be
allocated fairly and equitably among the
fishing sectors. These mandates are
intended to ensure fishery resources are
managed for the greatest overall benefit
to the nation, particularly with respect
to providing food production and
recreational opportunities, and
protecting marine ecosystems. The
purpose of Amendment 28 is to
reallocate red snapper harvest from the
commercial sector to the recreational
sector, consistent with the 2014 red
snapper update assessment, to ensure
that the allowable catch and recovery
benefits from a rebuilding stock are
fairly and equitably allocated between
the sectors. The current commercial
allocation would be reduced from 51
percent to 48.5 percent of the stock ACL
and the recreational allocation would be

increased from 49 percent to 51.5
percent of the stock ACL. This shift in
allocation is based on the increase in the
total allowable harvest attributable to
the calibration of Marine Recreational
Information Program (MRIP) catch
estimates that were used in a 2014
update assessment. This proposed rule
would implement the shift in allocation
by modifying the commercial and
recreational quotas as well as
recreational component quotas
consistent with the revised red snapper
allocation. This proposed rule would
also revise the applicable ACTs. All
weights described in this proposed rule
are in round (whole) weight.

Red Snapper Management

The Gulf red snapper stock is
currently overfished and is under a
rebuilding plan projected to end in
2032. Consistent with the rebuilding
plan, both the commercial and
recreational quotas have been allowed
to increase as the red snapper stock has
recovered. The red snapper commercial
and recreational ACLs are equal to the
applicable quotas.

The recreational sector, which has
experienced red snapper quota overages
and more recently, shorter red snapper
seasons, is managed through a variety of
measures including separate Federal
charter vessel/headboat and private
angling component quotas and ACTs,
recreational bag and size limits, and
closed seasons. Since 2014, the
recreational season length is projected
each year based on the applicable ACTs,
which are set 20 percent less than the
applicable quotas. In addition, an
overage adjustment is required if the
total recreational quota is exceeded and
red snapper are overfished. The red
snapper commercial sector has been
managed under an individual fishing
quota (IFQ) program since 2007 (71 FR
67447, November 22, 2006). Although
the commercial sector has also
experienced quota overages in the past,
since the beginning of the IFQ) program,
the commercial sector has not exceeded
its quota.

In recent years, the Council has
expressed its intent to evaluate and
possibly adjust the allocation of reef fish
resources between the commercial and
recreational sectors. The Council has
discussed NOAA'’s Catch Share Policy
as well as its own allocation policy, and
consistent with those policies, has
considered changes to sector allocations
for red snapper and several grouper
species. Amendment 28 and this
proposed rule specifically address red
snapper allocation between the
commercial and recreational sectors.

Red Snapper Assessments

In 2013, the Southeast Data,
Assessment, and Review 31 Gulf red
snapper benchmark assessment was
conducted and was then reviewed by
the Council’s Scientific and Statistical
Committee (SSC). Based on their review,
the SSC made recommendations for a
revised red snapper acceptable
biological catch (ABC) and overfishing
limit (OFL). In 2014, a red snapper
update assessment (2014 update
assessment) was conducted. This
assessment included more recent data
and incorporated two changes to the
recreational landings information: (1)
Calibrated historical landings; and (2)
new age (size) selectivity information
for fishing years 2011-2013 for all
recreational fleets. The calibrated
historical landings resulted from
important changes that were made to
the design of the Marine Recreational
Information Program (MRIP) Access
Point Angler Intercept Survey in 2013 to
cover the fishing day more effectively
than the original Marine Recreational
Fisheries Statistics Survey (MRFSS). As
a result, MRIP tended to produce higher
estimates of red snapper landings and
discards than MRFSS. Therefore, the
original time series of MRFSS estimates
were calibrated to the new time series
of MRIP, which resulted in higher
historical landings estimates for the
recreational sector. Also, the update
assessment included new age (size)
selectivity information for fishing years
2011-2013 for all recreational fleets.
This was done because recreational red
snapper fishermen appeared to be
selecting for larger and older fish in
recent years.

The results of the update assessment
were first presented to the SSC and
Council at their respective January 2015
meetings via a PowerPoint presentation.
The results of the update assessment
were subsequently used by the SSC to
make new ABC recommendations.
Specifically, the SSC recommended
revised red snapper ABCs of 14.30
million lb (6.49 million kg), 13.96
million lb (6.33 million kg), and 13.74
million Ib (6.23 million kg), for the
2015, 2016, and 2017 fishing years,
respectively. The Council held a
webinar meeting and approved a
framework action to set the 2015-2017
red snapper quotas consistent with the
SSC’s recommendations and a final rule
implementing the framework action
published in May 2015 (80 FR 24832,
May 1, 2015).

Allocation

The initial allocation for the
commercial and recreational sectors was


http://sero.nmfs.noaa.gov/sustainable_fisheries/gulf_fisheries/reef_fish/2013/am28/index.html
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set in Amendment 1 to the FMP and
was based on the percentage of total
landings during the base period of
1979-1987 (55 FR 2078, January 22,
1990). The Council evaluated several
different alternatives that would
increase the recreational sector’s red
snapper allocation during the
development of Amendment 28. These
alternatives included straightforward
percentage changes, changes based on
the red snapper stock ACL, and changes
based on the new recreational catch
information used in the 2014 update
assessment. The Council initially
considered alternatives that would
increase the commercial sector’s red
snapper allocation. At that time,
analyses from the NMFS Southeast
Fisheries Science Center (SEFSC)
suggested that shifting red snapper
allocation from the commercial to the
recreational sector would increase net
economic benefits. Thus, the Council
determined that reallocating red
snapper to the commercial sector would
not achieve the purpose of the
amendment at that time, which was to
increase the net benefits from red
snapper fishing and increase the
stability of the red snapper component
of the reef fish fishery, particularly for
the recreational sector. Therefore, the
Council removed those alternatives from
the amendment. After the 2014 update
assessment, the purpose and need
statement of the amendment was
revised to reallocating the red snapper
harvest consistent with the assessment
update to ensure the allowable catch
and recovery benefits are fairly and
equitably allocated between the
commercial and recreational sectors.
When the draft environmental impact
statement (EIS) was published for
comment, it included this revised
purpose and need statement and two
new alternatives added by the Council
to address the new information and the
revised purpose and need. The draft EIS
did not include alternatives that would
increase the commercial sector’s
allocation because the new scientific
information did not change any
previous understanding of commercial
landings. More information about the
Council’s decision not to include these
alternatives and an analysis of the
environmental consequences of
increasing the commercial allocation are
provided in the response to comments
section (Appendix D) of Amendment 28
and integrated final EIS. Accordingly,
NMFS has made a preliminary
determination that Amendment 28
includes a reasonable range of
alternatives consistent with the

requirements of the National
Environmental Policy Act.

NMFS has also made a preliminary
determination that Amendment 28 is
consistent with section 302(i)(6) of the
Magnuson-Stevens Act, which requires
that interested parties “have a
reasonable opportunity to respond to
new data or information before the
Council takes final action on
conservation and management
measures.” The preferred allocation
alternative selected by the Council is
based on the increase in the total
allowable harvest that was attributable
to the calibration of MRFSS catch
estimates to the new MRIP time series
used in the 2014 update assessment.
The written report of the update
assessment was not available until
September 2015, which is after the
Council took final action on
Amendment 28. However, that report
merely memorializes the information
that was previously presented to the
Council and the public, and was used
by the Council to increase the quotas in
the spring of 2015. The public had an
opportunity to comment on the
assessment results both during the
Council webinar and during the
comment period on the proposed rule to
implement the quota increase that was
published in April 2015. The amount of
increase in the total allowable harvest
attributable to the MRIP recalibration
was derived from projections provided
by the SEFSC in March 2015 and that
analysis is included in Appendix H to
Amendment 28.

The preferred allocation alternative
was determined by first allocating the
red snapper quota that would result if
MRIP catch estimates were not
calibrated according to the status quo
allocation percentages (51 percent
commercial and 49 percent recreational)
and then adding the amount of red
snapper quota estimated to result from
the recalibration to the recreational
sector derived from the SEFSC
projections. Percentages of the 2015—
2017 red snapper annual quotas
allocated to each sector fluctuated based
on the quota and on the amounts
attributed to the recalibration. Thus, the
Council decided to base the proposed
commercial and recreational allocation
on the average red snapper allocations
for the projected years. Consequently,
Amendment 28 would revise the Gulf
red snapper allocation to 48.5 percent of
the stock ACL to the commercial sector
and 51.5 percent of the stock ACL to the
recreational sector.

NMFS has made a preliminary
determination that this allocation is
consistent with National Standard 4 and
the requirements of section 303(a)(14) of

the Magnuson-Stevens Act. National
Standard 4 requires, in relevant part,
that any allocation be fair and equitable,
and reasonably calculated to promote
conservation. Section 303(a)(14)
requires that any rebuilding plan that
reduces harvest in a fishery allocate
harvest restrictions and recovery
benefits fairly and equitably among the
commercial, recreational, and charter
fishing sectors. The allocation is fair and
equitable because it addresses changes
in the methodology in collecting
recreational landings information that
indicate that recreational harvests have
been underestimated and that the stock
is more productive than previously
thought. Allocating the quantifiable
increase in the total allowable harvest
attributable to the calibration to the
recreational sector is a straightforward
way to help address the impacts of the
changes to the survey methodology on
recreational catch estimates. This shift
in allocation is intended to help
maintain a fair and equitable
distribution of recovery benefits by
recognizing that future recreational
harvest will be monitored based on an
improved methodology that results in
higher landings estimates. This
allocation is also reasonably calculated
to promote conservation because the
resulting commercial and recreational
quotas keep the harvest under the
overfishing limit, new accountability
measures that have been implemented
for the recreational sector are
constraining harvest to the recreational
quota, and analyses indicate that the
shift in allocation is not expected to
affect the speed of recovery to the Gulf-
wide management rebuilding target.

Quotas

Given the red snapper stock ACLs of
13.96 million lb (6.33 million kg) for the
2016 fishing year and 13.74 million 1b
(6.23 million kg) for the 2017 fishing
year, under the proposed allocation the
commercial quota would be 6.768
million lb (3.070 million kg) and 6.664
million Ib (3.023 million kg) for the
2016 and 2017 fishing years and the
recreational quota would be 7.192
million b (3.262 million kg) and 7.076
million Ib (3.210 million kg) for the
2016 and 2017 fishing years. For the
recreational sector, the ACT would be
set 20 percent less than the recreational
quota and result in ACTs of 5.754
million Ib (2.610 million kg) for 2016
and 5.661 million 1b (2.568 million kg)
for 2017. As described in Amendment
40 to the FMP, the recreational quota
and ACT would be further divided into
Federal charter vessel/headboat and
private angling component quotas and
ACTs based on an allocation of 42.3
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percent to the Federal charter vessel/
headboat component and 57.7 percent
to the private angling component (80 FR
22422, April 22, 2015). As a result, this
proposed rule would set the 2016 and
2017 Federal charter vessel/headboat
component quotas at 3.042 million 1b
(1.380 million kg) and 2.993 million 1b
(1.358 million kg), and the component
ACTs at 2.434 million 1b (1.104 million
kg) and 2.395 million 1b (1.086 million
kg), respectively. The rule would also
set the 2016 and 2017 private angling
component quotas at 4.150 million lb
(1.882 million kg) and 4.083 million 1b
(1.852 million kg), and the component
ACTs at 3.320 million Ib (1.506 million
kg) and 3.266 million Ib (1.481 million
kg), respectively. If Amendment 28 is
approved by the Secretary and
implemented, the commercial sector’s
amount of red snapper available in the
IFQ program would be revised for the
2016 and 2017 fishing years and the
season lengths for the recreational
sector, and associated components,
would be determined using the revised
component ACTs.

NMFS has made a preliminary
determination the proposed commercial
and recreational quotas are consistent
with the requirements of section
407(d)(2). Section 407(d)(2) must be
read in context with the rest of section
407(d) as well as the Magnuson-Stevens
Act as a whole. Section 407(d) was
enacted in 1996 as part of the
Sustainable Fisheries Act and provides
that any fishery plan amendment
submitted by the Council for the red
snapper fishery after the date of
enactment of the Sustainable Fisheries
Act must contain conservation and
management measures that (1) establish
separate quotas for recreational fishing
and commercial fishing, and (2) “ensure
that such quotas reflect allocations
among such sectors and do not reflect
any harvests in excess of such
allocations.” The Council complied
with the mandate of section 407(d) in
early 1997 by submitting a framework
action to establish a recreational quota
with a closure provision that reflected
the allocation established in
Amendment 1 to the FMP. A final rule
implementing the recreational quota
was published in September 1997 (62
Federal Register 46677, September 4,
1997).

There are three general provisions of
the Magnuson-Stevens Act that are
particularly relevant to the allocation
decision addressed by Amendment 28.
These are National Standard 4 and
section 303(a)(14), which address, in
relevant part, the fairness and equity of
allocations, and National Standard 2,
which requires that conversation and

management measures shall be based on
best scientific information available.
The adjustment to the allocation chosen
by the Council is based on new
scientific information which indicates
that historical recreational landings
were greater than previously estimated.
Revised historical recreational landings
were then used in the update
assessment and had a quantifiable
impact on the results of that assessment.
As explained above, allocating this
quantifiable increase in the total
allowable harvest to the recreational
sector is a straightforward way to help
address the impacts of the changes to
the data collection methodology on
recreational catch estimates. To give
effect to all of the provisions of the
statute, NMFS has made a preliminary
determination that: (1) The Council
complied with the mandates of section
407(d)(2) by establishing a recreational
quota in 1997 that reflected the
previously established allocation; and
(2) that this provision does not prohibit
future action to adjust the allocations as
necessary to ensure consistency with
the other general requirements of the
Magnuson-Stevens Act, such as
National Standard 2, National Standard
4, and section 303(a)(14). Furthermore,
there is nothing that indicates any intent
to exclude the allocations in the red
snapper component of the reef fish
fishery from these general requirements.

Because the Amendment 28
rulemaking to reallocate the red snapper
stock ACL will be implemented after
January 1, 2016, a framework action has
been developed by the Council and
submitted to NMFS that would hold
back 4.9 percent of the 2016 commercial
quota. The final rule for that framework
action published on November 27, 2015
(80 FR 73999). The purpose of the
framework action is to allow IFQ
allocation to be distributed to IFQ
shareholders based on the 2016
commercial quota proposed in
Amendment 28. If Amendment 28 is not
implemented, the held back portion of
the red snapper commercial quota
would be distributed back to the
commercial sector.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with Amendment 28, the FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable laws, subject
to further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMEF'S prepared an Initial Regulatory
Flexibility Analysis (IRFA), as required
by section 603 of the RFA, for this
proposed rule. The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, the objectives of, and
legal basis for this action are contained
at the beginning of this section in the
preamble and in the SUMMARY section of
the preamble. A copy of the full analysis
is available from NMFS (see
ADDRESSES). A summary of the IRFA
follows.

The Magnuson-Stevens Act provides
the statutory basis for this proposed
rule. No duplicative, overlapping, or
conflicting Federal rules have been
identified. Moreover, the proposed rule
is not expected to change current
reporting, record-keeping, and other
compliance requirements on directly
affected small entities.

This proposed rule is expected to
directly affect federally permitted
commercial fishermen that harvest red
snapper in the Gulf. Commercial harvest
of red snapper in the Gulf is currently
managed under an IFQ program. From
2010 through 2014, an annual average of
375 vessels landed at least 1 1b (0.45 kg)
of red snapper. Each vessel generated
annual average dockside revenues of
approximately $102,000 (2014 dollars),
of which $36,000 were from red
snapper, $38,000 from other species
jointly landed with red snapper, and
$28,000 from other species on trips
without red snapper. Vessels that caught
and landed red snapper may also
operate in other fisheries, the revenues
of which are not known and are not
reflected in these totals. It is noted that
the 2014 commercial red snapper
landings data are preliminary.

With respect to the proposed changes
in the red snapper recreational
allocation, only recreational anglers are
allowed to keep red snapper harvested
under the recreational quota and would
be directly affected by changes in the
allowable harvest. However,
recreational anglers are not small
entities under the RFA. Although for-
hire businesses (charter vessels and
headboats) operate in the recreational
sector, these businesses only sell fishing
services to recreational anglers and do
not have harvest privileges to the red
snapper recreational quota/ACT. For-
hire vessels provide a platform for the
opportunity to fish and not a guarantee
to catch or harvest any species, though
expectations of successful fishing,
however defined, likely factor into the
decision by anglers to purchase these
services. Changing the red snapper
recreational quota only defines how
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much red snapper can be harvested and
the quota is a factor in the
determination of the length of the red
snapper season. Changing the quota
does not explicitly prevent the
continued offer or sale of for-hire fishing
services. In the event of a shortened
recreational season precipitated by a
recreational quota reduction, fishing for
other species can continue when the
season is closed. In the event of a
recreational quota increase and
associated lengthening in the
recreational open season, the basic
service offered remains the same,
though the list of species that may be
retained is expanded. Because the
proposed change in the red snapper
recreational quota would not directly
alter the basic service sold by for-hire
vessels, in general, this proposed action
would not directly apply to or regulate
their operations. Any change in vessel
business would be a result of changes in
angler demand for these fishing services
that occurs as a result of the behavioral
decision by anglers, i.e., to fish or not.
This behavioral decision would be a
consequence of how anglers determine
the change in allowable harvest will
affect them. Therefore, any effects on
the associated for-hire vessels would be
one step removed from the anglers’
decision and an indirect effect of the
proposed action. Because the effects on
for-hire vessels would be indirect, they
fall outside the scope of the RFA.

NMEF'S has not identified any other
small entities that would be expected to
be directly affected by this proposed
action.

The Small Business Administration
has established size criteria for all major
industry sectors in the U.S., including
fish harvesters. A business involved in
fish harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and has combined annual
receipts not in excess of $20.5 million
(North American Industry Classification
System, NAICS code 114111, finfish
fishing) for all its affiliated operations
worldwide.

Based on revenue information, all 375
commercial vessels directly affected by
the rule can be considered small
entities. Thus, the proposed rule would
affect a substantial number of small
entities. Because all entities expected to
be directly affected by the proposed rule
are determined for the purpose of this
analysis to be small business entities,
the issue of disproportional effects on
large and small entities does not arise in
the present case.

The proposed action would change
the commercial and recreational sector

allocation of the red snapper quota from
51 percent for the commercial sector
and 49 percent for the recreational
sector to 48.5 percent and 51.5 percent
for the commercial and recreational
sectors, respectively. Relative to the
current red snapper ACLs for the 2016
and 2017 fishing years, the proposed
reallocation would reduce the
commercial sector allocation by 0.352
million 1b (0.160 million kg) in 2016
and 0.343 million 1b (0.156 million kg)
in 2017, or a total of 0.695 million Ib
(0.315 million kg) over 2 years. Based on
2013 median ex-vessel price per pound
for red snapper of $4.83 when adjusted
to 2014 prices ($4.75 at 2013 dollars),
these commercial quota reductions
would be expected to reduce total gross
revenue (ex-vessel revenue, minus the
IFQ program’s 3 percent cost recovery
fee) of vessels that commercially harvest
red snapper by approximately $1.48
million (2014 dollars) in 2016 and $1.45
million in 2017 for all vessels. Over 2
years, total revenue reductions would be
$2.93 million, or an average of $1.46
million per year for all vessels. This
average revenue reduction may be
considered to approximate the annual
revenue reduction of affected
commercial vessels over a number of
years for which the commercial quota is
held at about the same levels as in 2016
and 2017. Based on the 2010-2014
average of 375 vessels that commercially
harvested red snapper, the revenue
reduction per vessel would be
approximately $3,893 annually. This
amount is approximately 4 percent of
total per vessel revenues from all
species.

The following discussion describes
the eight alternatives that were not
selected as preferred in Amendment 28
by the Council.

The first alternative, the no action
alternative, would maintain the current
commercial and recreational allocation
of the red snapper ACL. This alternative
would maintain relatively the same
economic benefits to commercial vessels
but at levels higher than those afforded
by the preferred alternative. The second
alternative would increase the
recreational sector’s allocation by 3
percent, resulting in a 48 percent
commercial and 52 percent recreational
sector allocation. The third alternative
would increase the recreational sector’s
allocation by 5 percent, resulting in a 46
percent commercial and 54 percent
recreational sector allocation. The
fourth alternative would increase the
recreational sector’s allocation by 10
percent, resulting in a 41 percent
commercial and 59 percent recreational
sector allocation. The fifth alternative
would allocate to the recreational sector

75 percent of the red snapper ACL
increases beyond 9.12 million 1b (4.14
million kg), resulting in a 42 percent
commercial and 58 percent recreational
sector allocation in 2016 and 42.3
percent commercial and 57.7 percent
recreational sector allocation in 2017.
The sixth alternative would allocate to
the recreational sector all red snapper
ACL increases beyond a stock ACL of
9.12 million 1b (4.14 million kg),
resulting in a 33.3 percent commercial
and 66.7 percent recreational sector
allocation in 2016 and 33.9 percent
commercial and 66.1 percent
recreational sector allocation in 2017.
The seventh alternative would allocate
to the recreational sector 75 percent of
any red snapper ACL increases beyond
a stock ACL 10.0 million 1b (4.54
million kg), resulting in a 43.6 percent
commercial and 56.4 percent
recreational sector allocation in 2016
and 43.9 percent commercial and 56.1
percent recreational sector allocation in
2017. The eighth alternative (Alternative
9 in Action 1) would allocate increases
in the red snapper ACL due to the
recalibration of MRIP catch estimates
and to the change in size selectivity to
the recreational sector, resulting in a
42.5 percent commercial and 57.5
percent recreational sector allocation in
2016 and 2017. All these other
alternatives, except the no action
alternative, would result in larger quota
and revenue reductions for the
commercial vessels that harvest red
snapper. Therefore, the Council
determined that the preferred
alternative in Amendment 28 best meets
the goal of ensuring the allowable catch
and recovery benefits from the
rebuilding red snapper stock are fairly
and equitably allocated between the
commercial and recreational sectors.

List of Subjects in 50 CFR Part 622
Allocation, Commercial, Fisheries,
Fishing, Gulf, Recreational, Red
snapper.
Dated: January 14, 2016.
Eileen Sobeck,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
For the reasons set out in the

preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.39, revise paragraphs
(a)(1)(i) and (a)(2)(1) to read as follows:
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§622.39 Quotas.

* * * * *
)* * %

(a
(1) * % %

(i) Commercial quota for red snapper.
A) For fishing year 2015—7.293 million
b (3.308 million kg), round weight.

(B) For fishing year 2016—6.768
million lb (3.070 million kg), round
weight.

(C) For fishing year 2017 and
subsequent fishing years—6.664 million
1b (3.023 million kg), round weight.

* * * * *

(2)* = =

(i) Recreational quota for red snapper.
(A) Total recreational quota (Federal
charter vessel/headboat and private
angling component quotas combined).

(1) For fishing year 2015—7.007
million lb (3.178 million kg), round
weight.

(2) For fishing year 2016—7.192
million Ib (3.262 million kg), round
weight.

(3) For fishing year 2017 and
subsequent fishing years—7.076 million
b (3.210 million kg), round weight.

(B) Federal charter vessel/headboat
component quota. The Federal charter
vessel/headboat component quota
applies to vessels that have been issued
a valid Federal charter vessel/headboat
permit for Gulf reef fish any time during
the fishing year. This component quota
is effective for only the 2015, 2016, and
2017 fishing years. For the 2018 and
subsequent fishing years, the applicable
total recreational quota specified in
§622.39(a)(2)(i)(A) will apply to the
recreational sector.

(1) For fishing year 2015—2.964
million Ib (1.344 million kg), round
weight.

(2) For fishing year 2016—3.042
million Ib (1.380 million kg), round
weight.

(
1

(3) For fishing year 2017—2.993
million 1b (1.358 million kg), round
weight.

(C) Private angling component quota.
The private angling component quota
applies to vessels that fish under the bag
limit and have not been issued a Federal
charter vessel/headboat permit for Gulf
reef fish any time during the fishing
year. This component quota is effective
for only the 2015, 2016, and 2017
fishing years. For the 2018 and
subsequent fishing years, the applicable
total recreational quota specified in
§622.39(a)(2)(i)(A) will apply to the
recreational sector.

(1) For fishing year 2015—4.043
million 1b (1.834 million kg), round
weight.

(2) For fishing year 2016—4.150
million 1b (1.882 million kg), round
weight.

(3) For fishing year 2017—4.083
million 1b (1.852 million kg), round
weight.

* * * * *
m 3.In §622.41, revise (q)(2)(iii) to read
as follows:

§622.41 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(q) * * *

(2) * * *

(iii) Recreational ACT for red
snapper. (A) Total recreational ACT
(Federal charter vessel/headboat and
private angling component ACTs
combined).

(1) For fishing year 2015—5.606
million 1b (2.543 million kg), round
weight.

(2) For fishing year 2016—5.754
million 1b (2.610 million kg), round
weight.

(3) For fishing year 2017 and
subsequent fishing years—5.661 million
Ib (2.568 million kg), round weight.

(B) Federal charter vessel/headboat
component ACT. The Federal charter
vessel/headboat component ACT
applies to vessels that have been issued
a valid Federal charter vessel/headboat
permit for Gulf reef fish any time during
the fishing year. This component ACT is
effective for only the 2015, 2016, and
2017 fishing years. For the 2018 and
subsequent fishing years, the applicable
total recreational quota specified in
§622.39(a)(2)(1)(A) will apply to the
recreational sector.

(1) For fishing year 2015—2.371
million Ib (1.075 million kg), round
weight.

(2) For fishing year 2016—2.434
million Ib (1.104 million kg), round
weight.

(3) For fishing year 2017—2.395
million lb (1.086 million kg), round
weight.

(C) Private angling component ACT.
The private angling component ACT
applies to vessels that fish under the bag
limit and have not been issued a Federal
charter vessel/headboat permit for Gulf
reef fish any time during the fishing
year. This component ACT is effective
for only the 2015, 2016, and 2017
fishing years. For the 2018 and
subsequent fishing years, the applicable
total recreational quota specified in
§622.39(a)(2)(i)(A) will apply to the
recreational sector.

(1) For fishing year 2015—3.234
million Ib (1.467 million kg), round
weight.

(2) For fishing year 2016—3.320
million lb (1.506 million kg), round
weight.

(3) For fishing year 2017—3.266
million Ib (1.481 million kg), round
weight.

[FR Doc. 2016—01279 Filed 1-22—16; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Proposed Information Collection;
Comment Request; National Security
and Critical Technology Assessments
of the U.S. Industrial Base

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before March 25, 2016.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Mark Crace, BIS ICB Liaison,
(202) 482—-8093, Mark.Crace@
bis.doc.gov.

The link below clarifies the policies
and procedures of the Bureau of
Industry and Security (BIS) for
conducting surveys to obtain
information in order to perform industry
studies assessing the U.S. industrial
base to support the national defense
pursuant to the Defense Production Act
of 1950, as amended. https://
www.federalregister.gov/articles/2015/
07/15/2015-17388/us-industrial-base-
surveys-pursuant-to-the-defense-
production-act-of-1950
SUPPLEMENTARY INFORMATION:

1. Abstract

The Department of Commerce, in
coordination with the Department of
Defense and other Federal agencies,
conducts survey assessments of U.S.
industrial base sectors deemed critical
to U.S. national security. The
information gathered is necessary to
determine the health and
competitiveness as well as the needs of
these critical market segments in order
to maintain a strong U.S. industrial
base.

II. Method of Collection
Submitted electronically.

II1. Data

OMB Control Number: 0694—-0119.

Form Number(s): N/A.

Type of Review: Regular submission
extension.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
28,000.

Estimated Time per Response: 8 to 14
hours per response.

Estimated Total Annual Burden
Hours: 308,000 hours.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Sheleen Dumas,

Departmental PRA Lead, Office of the Chief
Information Officer.

[FR Doc. 2016—01338 Filed 1-22-16; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No.: 151217999-5999-01]
RIN 0693-XC058

National Cybersecurity Center of
Excellence (NCCoE) Wireless Medical
Infusion Pumps Use Case for the
Health Care Sector

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice.

SUMMARY: The National Institute of
Standards and Technology (NIST)
invites organizations to provide
products and technical expertise to
support and demonstrate security
platforms for the Wireless Medical
Infusion Pumps use case for the health
care sector. This notice is the initial step
for the National Cybersecurity Center of
Excellence (NCCoE) in collaborating
with technology companies to address
cybersecurity challenges identified
under the Health Care Sector program.
Participation in the use case is open to
all interested organizations.

DATES: Interested parties must contact
NIST to request a letter of interest
template to be completed and submitted
to NIST. Letters of interest will be
accepted on a first come, first served
basis. Collaborative activities will
commence as soon as enough completed
and signed letters of interest have been
returned to address all the necessary
components and capabilities, but no
earlier than February 24, 2016. When
the use case has been completed, NIST
will post a notice on the NCGoE Health
Care Sector program Web site at https://
nccoe.nist.gov/projects/use_cases/
health_it announcing the completion of
the use case and informing the public
that it will no longer accept letters of
interest for this use case.

ADDRESSES: The NCCoE is located at
9700 Great Seneca Highway, Rockville,
MBD 20850. Letters of interest must be
submitted to HIT NCCoE@nist.gov; or
via hardcopy to National Institute of
Standards and Technology, NCCoE; 100
Bureau Drive, MS 2002, Gaithersburg,
MD, 20899. Organizations whose letters
of interest are accepted in accordance
with the process set forth in the
SUPPLEMENTARY INFORMATION section of


https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
mailto:Mark.Crace@bis.doc.gov
mailto:Mark.Crace@bis.doc.gov
mailto:HIT_NCCoE@nist.gov
mailto:JJessup@doc.gov
https://www.federalregister.gov/articles/2015/07/15/2015-17388/us-industrial-base-surveys-pursuant-to-the-defense-production-act-of-1950
https://www.federalregister.gov/articles/2015/07/15/2015-17388/us-industrial-base-surveys-pursuant-to-the-defense-production-act-of-1950
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this notice will be asked to sign a
Cooperative Research and Development
Agreement (CRADA) with NIST. A
CRADA template can be found at:
https://nccoe.nist.gov/library/nccoe-
consortium-crada-example.

FOR FURTHER INFORMATION CONTACT:
Gavin O’Brien via email at HIT
NCCoE@nist.gov; by telephone 240—
314-6815; or by mail to National
Institute of Standards and Technology,
NCCoE; 100 Bureau Drive, MS 2002,
Gaithersburg, MD, 20899. Additional
details about the NCCoE Health Care
Sector program are available at https://
nccoe.nist.gov/projects/use_cases/
health_it.

SUPPLEMENTARY INFORMATION:

Background: The NCCoE, part of
NIST, is a public-private collaboration
for accelerating the widespread
adoption of integrated cybersecurity
tools and technologies. The NCCoE
brings together experts from industry,
government, and academia under one
roof to develop practical, interoperable
cybersecurity approaches that address
the real-world needs of complex
Information Technology (IT) systems.
By accelerating dissemination and use
of these integrated tools and
technologies for protecting IT assets, the
NCCoE will enhance trust in U.S. IT
communications, data, and storage
systems; reduce risk for companies and
individuals using IT systems; and
encourage development of innovative,
job-creating cybersecurity products and
services.

Process: NIST is soliciting responses
from all sources of relevant security
capabilities (see below) to enter into a
Cooperative Research and Development
Agreement (CRADA) to provide
products and technical expertise to
support and demonstrate security
platforms for the Wireless Medical
Infusion Pumps use case for the health
care sector. The full use case can be
viewed at: https://nccoe.nist.gov/
projects/use _cases/health it.

Interested parties should contact NIST
using the information provided in the
FOR FURTHER INFORMATION CONTACT
section of this notice. NIST will then
provide each interested party with a
letter of interest template, which the
party must complete, certify that it is
accurate, and submit to NIST. NIST will
contact interested parties if there are
questions regarding the responsiveness
of the letters of interest to the use case
objective or requirements identified
below. NIST will select participants
who have submitted complete letters of
interest on a first come, first served
basis within each category of product
components or capabilities listed below

up to the number of participants in each
category necessary to carry out this use
case. However, there may be continuing
opportunity to participate even after
initial activity commences. Selected
participants will be required to enter
into a consortium CRADA with NIST
(for reference, see ADDRESSES section
above). NIST published a notice in the
Federal Register on October 19, 2012
(77 FR 64314) inviting U.S. companies
to enter into National Cybersecurity
Excellence Partnerships (NCEPs) in
furtherance of the NCCoE. For this
demonstration project, NCEP partners
will not be given priority for
participation.

Use Case Objective: In the past,
medical devices were standalone
instruments that interacted only with
the patient. Today, medical devices
have operating systems and
communication hardware that allow
them to connect to networks and other
devices. While this technology has
created more powerful tools and
improved health care, it has led to
additional risks in safety and security.

The goal of this use case is to help
health care providers secure their
medical devices on an enterprise
network, with a specific focus on
wireless infusion pumps.! This use case
begins the process to identify the actors
interacting with infusion pumps, define
the interactions between the actors and
the system, perform a risk assessment,
identify applicable mitigating security
technologies, and provide an example
implementation.

Clinicians and patients rely on
infusion pumps for safe and accurate
administration of fluids and
medications. However, the FDA has
identified problems that can
compromise the safe use of external
infusion pumps. These issues can lead
to over or under-infusion, missed
treatments, or delayed therapy.

The publication of the use case is
merely the beginning of a process that
will identify research participants and
components of a laboratory environment
to identify, evaluate and test relevant
security tools and controls. The
approach may include: risk assessment

1For purposes of this notice, NIST is adopting the
definition of external infusion pumps provided on
the Food and Drug Administration (FDA) Protecting
and Promoting Your Health Web site as: “Medical
devices that deliver fluids, including nutrients and
medications such as antibiotics, chemotherapy
drugs, and pain relievers, into a patient’s body in
controlled amounts. Many types of pumps,
including large volume, patient-controlled
analgesia, elastomeric, syringe, enteral, and insulin
pumps, are used worldwide in health care facilities
such as hospitals, and in the home.” http://
www.fda.gov/MedicalDevices/
ProductsandMedicalProcedures/GeneralHospital
DevicesandSupplies/InfusionPumps/.

and analysis, logical design, build
development, test & evaluation and
security control mapping. The output of
the process will be the publication of a
multi-part Practice Guide to assist the
community in evaluating the security
environment surrounding their infusion
pumps deployed in a clinical setting.

A detailed description of the Wireless
Medical Infusion Pumps use case is
available at https://nccoe.nist.gov/
projects/use cases/health_it

Requirements: Each responding
organization’s letter of interest should
identify which security platform
component(s) or capability(ies) it is
offering. Letters of interest should not
include company proprietary
information, and all components and
capabilities must be commercially
available. Components are listed in
section two of the Wireless Medical
Infusion Pumps use case (for reference,
please see the link in the PROCESS
section above) and include, but are not
limited to:

. Wireless infusion pump

. Pump server

. Network

. Alarm manager

. Electronic medication administration

record (eMAR)

6. Point of care medication system

7. In hospital pharmacy system

8. Computerized physician order entry
(CPOE)

9. IT security system

10. Network security system

11. Credentialing/credentialing server

12. Asset management and monitoring

systems

Each responding organization’s letter of
interest should identify how their
products address one or more of the
following desired solution
characteristics in the Security Control
Map section of the Wireless Medical
Infusion Pumps use case (for reference,
please see the link in the PROCESS
section above):

1. Automatic logoff

2. Audit controls

3. Authorization

4. Configuration of security features

5. Cybersecurity product upgrades

6. Data backup and disaster recovery

7

8

9

b WN -

. Emergency access
. Health data de-identification
. Health data integrity and authenticity
10. Malware detection/protection
11. Node authentication
12. Person authentication
13. Physical locks and devices
14. Security guides
15. System and application hardening
16. Third-party components in product
lifecycle roadmaps
17. Health data storage confidentiality


http://www.fda.gov/MedicalDevices/ProductsandMedicalProcedures/GeneralHospitalDevicesandSupplies/InfusionPumps/
http://www.fda.gov/MedicalDevices/ProductsandMedicalProcedures/GeneralHospitalDevicesandSupplies/InfusionPumps/
http://www.fda.gov/MedicalDevices/ProductsandMedicalProcedures/GeneralHospitalDevicesandSupplies/InfusionPumps/
http://www.fda.gov/MedicalDevices/ProductsandMedicalProcedures/GeneralHospitalDevicesandSupplies/InfusionPumps/
https://nccoe.nist.gov/library/nccoe-consortium-crada-example
https://nccoe.nist.gov/library/nccoe-consortium-crada-example
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
https://nccoe.nist.gov/projects/use_cases/health_it
mailto:HIT_NCCoE@nist.gov
mailto:HIT_NCCoE@nist.gov
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18. Transmission confidentiality
19. Transmission integrity

Responding organizations need to
understand and, in their letters of
interest, commit to provide:

1. Access for all participants’ project
teams to component interfaces and the
organization’s experts necessary to make
functional connections among security
platform components.

2. Support for development and
demonstration of the Wireless Medical
Infusion Pump capability in NCCoE
facilities which will be conducted in a
manner consistent with Federal
requirements (e.g., FIPS 200, FIPS 201,
SP 800-53, and SP 800-63).

Additional details about the Wireless
Medical Infusion Pumps use case for the
Health care sector are available at
https://nccoe.nist.gov/projects/use_
cases/health it. NIST cannot guarantee
that all of the products proposed by
respondents will be used in the
demonstration. Each prospective
participant will be expected to work
collaboratively with NIST staff and
other project participants under the
terms of the consortium CRADA in the
development of the Wireless Medical
Infusion Pump capability. Prospective
participants’ contribution to the
collaborative effort will include
assistance in establishing the necessary
interface functionality, connection and
set-up capabilities and procedures,
demonstration harnesses, environmental
and safety conditions for use, integrated
platform user instructions, and
demonstration plans and scripts
necessary to demonstrate the desired
capabilities. Each participant will train
NIST personnel, as necessary, to operate
its product in capability demonstrations
to the health care community.
Following successful demonstrations,
NIST will publish a description of the
security platform and its performance
characteristics sufficient to permit other
organizations to develop and deploy
security platforms that meet the security
objectives of the Wireless Medical
Infusion Pumps use case. These
descriptions will be public information.

Under the terms of the consortium
CRADA, NIST will support
development of interfaces among
participants’ products by providing IT
infrastructure, laboratory facilities,
office facilities, collaboration facilities,
and staff support to component
composition, security platform
documentation, and demonstration
activities.

The dates of the demonstration of the
Wireless Medical Infusion Pump
capability will be announced on the
NCCoE Web site at least two weeks in

advance at https://nccoe.nist.gov/. The
expected outcome of the demonstration
is to improve wireless medical infusion
pumps across an entire health care
sector enterprise. Participating
organizations will gain from the
knowledge that their products are
interoperable with other participants’
offerings.

For additional information on the
NCCoE governance, business processes,
and NCCoE operational structure, visit
the NCCoE Web site https://
nccoe.nist.gov/.

Richard Cavanagh,

Acting Associate Director for Laboratory
Programs.

[FR Doc. 2016—01344 Filed 1-22—16; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XE370

Fisheries of the Exclusive Economic
Zone off Alaska; Application for an
Exempted Fishing Permit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
exempted fishing permit.

SUMMARY: This notice announces receipt
of an exempted fishing permit (EFP)
application from the Alaska Seafood
Cooperative (AKSC) and co-applicants.
If granted, this EFP would allow the
applicants to remove halibut from a
trawl codend on the deck, and release
those fish back to the water in a timely
manner to increase survivability. These
halibut would be sampled by NMFS-
trained observers for length and
physical condition using standard
International Pacific Halibut
Commission (IPHC) halibut mortality
assessment methods. The objectives of
the EFP application are to (1) test
methods for sorting halibut on deck for
suitability as an allowable fish handling
mode for the non-pollock catcher/
processor trawl fisheries (Amendment
80, community development quota
(CDQ), and trawl limited access) in the
Bering Sea and Aleutian Islands under
an eventual regulated program; (2)
simplify and improve on elements that
worked under a 2015 deck sorting EFP
project; and (3) address challenges and
issues that arose in the 2015 EFP. This
experiment has the potential to promote
the objectives of the Magnuson-Stevens

Fishery Conservation and Management
Act and the Northern Pacific Halibut
Act.

DATES: Comments on this EFP
application must be submitted to NMFS
on or before February 9, 2016. The
North Pacific Fishery Management
Council (Council) will consider the
application at its meeting from February
1, 2016, through February 9, 2016, in
Portland, OR.

ADDRESSES: The Council meeting will be
held at the Benson Hotel, 309 SW
Broadway, Portland, OR 97205. The
agenda for the Council meeting is
available at http://www.npfmc.org. You
may submit comments on this
document, identified by NOAA-NMFS—
2015-0162, by any of the following
methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail,D=NOAA-NMFS-2015-
0162, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

Electronic copies of the EFP
application and the basis for a
categorical exclusion under the National
Environmental Policy Act are available
from the Alaska Region, NMFS Web site
at http://alaskafisheries.noaa.gov/.

The June 2014 IPHC Report is
available from the Council Web site at
http://www.npfmec.org.

FOR FURTHER INFORMATION CONTACT: Julie
Scheurer, 907-586—-7111.
SUPPLEMENTARY INFORMATION: NMFS
manages the domestic groundfish
fisheries in the Bering Sea and Aleutian
Islands management area (BSAI) under
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP), which the Council prepared
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under the Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing the BSAI
groundfish fisheries appear at 50 CFR
parts 600 and 679. The FMP and the
implementing regulations at
§600.745(b) and §679.6 allow the
NMFS Regional Administrator to
authorize, for limited experimental
purposes, fishing that would otherwise
be prohibited. Procedures for issuing
EFPs are contained in the implementing
regulations.

The IPHC and NMFS manage fishing
for Pacific halibut (Hippoglossus
stenolepis) through regulations
established under the authority of the
Convention between the United States
and Canada for the Preservation of the
Halibut Fishery of the Northern Pacific
Ocean and Bering Sea (Convention) and
the Northern Pacific Halibut Act of
1982. The IPHC promulgates regulations
pursuant to the Convention. The IPHC’s
regulations are subject to approval by
the Secretary of State with concurrence
from the Secretary of Commerce
(Secretary).

Background

Regulations implemented by the IPHC
allow Pacific halibut to be commercially
harvested by the directed North Pacific
longline fishery. Halibut is a prohibited
species in the groundfish fishery,
requiring immediate return to the sea
with a minimum of injury. Halibut
caught incidentally by catcher/
processors in the nonpelagic trawl
groundfish fisheries must be weighed on
a NMFS-approved scale, sampled by
observers, and returned to the ocean as
soon as possible. The Council
establishes annual maximum halibut
bycatch allowances and seasonal
apportionments adjusted by an
estimated halibut discard mortality rate
(DMR) for groundfish fisheries. The
DMRs are based on the best information
available, including information
contained in the annual Stock
Assessment and Fishery Evaluation
report, available at http://www.alaska
fisheries.noaa.gov/. NMFS approves the
halibut DMRs developed and
recommended by the IPHC and the
Council for the BSAI groundfish
fisheries for use in monitoring the
halibut bycatch allowances and seasonal
apportionments. The IPHC developed
these DMRs for the BSAI groundfish
fisheries using the 10-year mean DMRs
for those fisheries.

Directed fishing in a groundfish
fishery closes when the halibut
mortality apportionment for the fishery
is reached, even if the target species
catch is less than the seasonal or annual
quota for the directed fishery. In the

case of the Bering Sea flatfish fishery,
seasons have been closed before fishery
quotas have been reached to prevent the
fishery from exceeding the halibut
mortality apportionment.

With the implementation of
Amendment 80 to the FMP on
September 14, 2007 (72 FR 52668),
halibut mortality apportionments were
established for the Amendment 80
sector and for Amendment 80
cooperatives. Amendment 80 is a catch
share program that allocates several
BSAI non-pollock trawl groundfish
fisheries (including the flatfish fishery)
among fishing sectors, and facilitates the
formation of harvesting cooperatives in
the non-American Fisheries Act trawl
catcher/processor sector. Though
halibut mortality apportionments
provide Amendment 80 cooperatives
more flexibility to use available
mortality, halibut mortality continues to
constrain fishing in some Amendment
80 fisheries. Therefore, this sector is
actively exploring ways to continue to
reduce halibut mortality.

Before incidentally caught halibut are
returned to the sea, at-sea observers
must estimate halibut and groundfish
catch amounts. Regulations in 50 CFR
part 679 assure that observer estimates
of halibut and groundfish catch are
credible and accurate, and that potential
bias is minimized. For example, NMFS
requires that all catch be made available
for sampling by an observer; prohibits
tampering with observer samples;
prohibits removal of halibut from a
codend, bin, or conveyance system prior
to being observed and counted by an at-
sea observer; and prohibits fish
(including halibut) from remaining on
deck unless an observer is present.

In 2009 and 2012, halibut mortality
experiments were conducted by
members of the Amendment 80 sector
under EFP 09-02 (74 FR 12113, March
23, 2009) and EFP 12-01 (76 FR 70972,
November 16, 2011). By regulation, all
catch including halibut is moved across
a flow scale below deck before the
halibut is returned to the sea. Halibut
mortality increases with increased
handling and time out of water. Under
the 2009 and 2012 EFPs, experimental
methods for sorting catch on a vessel’s
deck allowed halibut to be returned to
the sea in less time, with less handling
relative to halibut routed below deck
and over the flow scale. The halibut
mortality during flatfish fishing under
the 2009 and 2012 EFPs was estimated
to be approximately 17 metric tons (mt)
and 10.8 mt, respectively, less than the
amounts estimated from the DMR for
this fishery. The reduced halibut
mortality under the 2009 and 2012 EFPs
is attributed to the improved condition

of halibut through reduced handling
and time out of water.

In 2015, test fishing under EFP 2015—
02 (80 FR 3222, January 22, 2015)
expanded on results of the 2009 and
2012 EFPs to explore the feasibility of
deck sorting halibut in additional
fisheries, on more vessels, and during a
longer interval of time during the
fishing season. The primary objective
was to reduce halibut mortality in the
Amendment 80 groundfish fisheries in
2015. Fishing under the EFP began in
May and continued through November.
The most prominent result from the
2015 EFP was that substantial halibut
mortality savings were achieved from
deck sorting on catcher/processors
operating in non-pollock Bering Sea
fisheries. The preliminary estimate of
halibut savings under the 2015 EFP is
131 mt. For the nine vessels that
participated in the 2015 EFP, all but one
achieved mortality rates in the range of
41 percent to 53 percent, compared to
the standard mortality rate of 80 percent
in the Bering Sea flatfish fisheries
without deck sorting (average across
target fisheries of interest for the 2015
EFP).

Reducing halibut mortality is a high
priority for the IPHC, the Council, and
NMEFS. In June 2014, the Council
received a report from the IPHC about
the impact of halibut bycatch in the
groundfish fisheries on the short- and
long-term yields in the directed halibut
fishery. The IPHC report (see
ADDRESSES) presented scenarios under
which increases in halibut bycatch or
decreases in the exploitable halibut
biomass would result in no directed
fishery yield in IPHC Management Area
4CDE per the IPHC’s harvest policy. At
its June 2014 meeting, the Council
passed a motion requesting all
groundfish industry sectors to undertake
voluntary efforts to reduce halibut
mortalities in the BSAI resulting from
halibut bycatch, as well as discards in
the directed fishery, by 10 percent from
the current 5-year average levels,
through the 2014-15 fishing seasons.
The Council also encouraged NMFS to
work closely with the Amendment 80
sector to develop deck sorting
procedures and technologies that could
reduce halibut mortalities with the
eventual goal of implementing a full-
scale program. In 2015, in part due to
these voluntary efforts and deck sorting
procedures, 43 percent (1,888 mt) of
halibut prohibited species catch (PSC)
was unused and “left in the water.” In
2014, by comparison, 22 percent (985
mt) of halibut PSC was unused. The
total halibut mortality in the BSAI in
2015 was 2,537 mt.
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In June 2015, the Council took final
action to reduce halibut PSC mortality
limits in the BSAI groundfish fisheries
overall from 4,426 mt to 3,515 mt, a 21
percent reduction. The Council took
final action to reduce the halibut PSC
mortality limit for the Amendment 80
sector by 25 percent, from 2,325 mt to
1,745 mt per year. NMFS published a
proposed rule to implement
Amendment 111 and these PSC
reductions to the FMP for groundfish of
the BSAI on November 16, 2015 (80 FR
71650).

Proposed Action

On December 16, 2015, the AKSC, an
Amendment 80 cooperative, submitted
an application for an EFP for 2016 to
build on the information collected in
prior deck sorting EFPs and further
reduce halibut mortality in the
Amendment 80, CDQ, and trawl limited
access sectors. The objectives of the
proposed 2016 EFP are to test
modifications to the procedures and
approaches in the 2015 EFP that (1)
move substantively towards
implementation of deck sorting as an
allowable fish handling mode for the
non-pollock catcher-processor trawl
fisheries in the BSAI; (2) simplify and
improve on elements that worked from
the 2015 EFP; and (3) address
challenges and issues that arose in the
2015 EFP. Consistent with 2015
methods, the EFP would allow crew on
board catcher/processors to sort halibut
removed from a codend on the deck of
the vessel. Those sorted halibut could
be released back to the water after the
halibut are measured for length and
tested for physical condition using
standard IPHC viability assessment
methods.

The applicants propose to test several
new aspects that would inform a future,
operationalized deck sorting process in
Federal regulations:

(1) Observers instead of sea samplers
would be used to track and monitor
halibut sorted on deck;

(2) A single set of procedures would
be used to account for halibut on EFP
trips, i.e., vessels would not be able to
switch between EFP and normal hauls
on a single trip; and

(3) Concepts for halibut holding tanks
on deck would be tested.

The applicant proposes to begin EFP
fishing in May 2016 and end on
December 31, 2016. The EFP would
allow halibut to be sorted, sampled, and
released prior to being weighed on a
flow scale, to achieve the experimental
objectives and reduce halibut mortality.
This EFP application requests an
amount of halibut PSC mortality for
vessels engaged in experimental fishing

not to exceed the 2016 halibut PSC
mortality apportionments set out in
Table 14 of the Final 2015 and 2016
Harvest Specifications (available at
https://alaskafisheries.noaa.gov/sites/
default/files/15_16bsaitable14.pdf).
Participants request no additional
groundfish or halibut quota as part of
this EFP application, and all groundfish
catch will accrue against the appropriate
Amendment 80, CDQ, or trawl limited
access sector catch and PSC allowances.

Participating vessels would procure
and use three NMFS-trained at-sea
observers during EFP trips. Observers
would perform all of their duties on
deck and in the factory during 8-hour
shifts, leaving up to four hours per
observer per day for error checking and
the additional work to enter data for
halibut sorted on deck. Work shifts
would not exceed 12 hours per observer.
Three observers would therefore work
overlapping 12-hour shifts for
continuous coverage to track the amount
of halibut mortality for fish sorted on
deck to determine halibut mortality
amounts from EFP-permitted vessels.

Using observers instead of sea
samplers as in the 2015 EFP would
resolve some of the issues that emerged
in 2015 regarding equipment usage, long
shifts with few breaks, training, lines of
authority, and timely access to the data.
Observers would be able to enter and
extrapolate data via the NMFS Catch
Accounting System so PSC usage by
EFP participants would be reported and
tracked in near real-time along with
non-EFP participants’ usage and would
accrue against the sectors’ halibut PSC
mortality apportionments. If the halibut
mortality apportionment is reached, the
EFP permit holder would notify NMFS
and end EFP fishing. As required by
existing regulations, Amendment 80
fishing will also cease when the annual
halibut mortality apportionment is
reached.

The applicants propose a modified
factory sampling procedure relative to
the one used in 2015. Under the 2015
EFP, halibut that were not sorted on
deck were collected by the crew in the
factory under the supervision of a sea
sampler. The sea sampler measured all
halibut collected in the factory, and a
mortality rate of 90 percent was used to
determine total halibut mortality in the
factory. The observers did not account
for halibut mortality on EFP hauls in
2015, rather the EFP participants and
sea samplers determined and tracked
halibut mortality for EFP hauls.

In 2016, halibut that are not sorted on
deck would flow to the factory and
would be available to the observer for
sampling. The on-duty observer would
collect species composition samples per

standard protocols to estimate the
proportion of halibut in the haul relative
to other species. The proportion of
halibut estimated to be in the haul
would be extrapolated to the total haul
catch weight to estimate the total
amount of halibut not sorted on deck. A
mortality rate of 90 percent would be
applied to the amount of halibut in the
factory to estimate the halibut mortality
from the factory. The resulting factory
halibut mortality amount would be
combined with the amount of halibut
mortality estimated in the deck-sorted
portion of the haul to estimate the total
halibut mortality for each EFP haul.

The following example is provided as
an illustration for how total halibut
mortality would be calculated for a haul
under the 2016 EFP. Assume a vessel
catches 400 kilograms (kg) of halibut in
one haul. Assume 92 percent of the
halibut is removed on deck and the
vessel achieves a halibut discard
mortality of 50 percent by releasing
these fish from deck. In this example,
the amount of halibut mortality on deck
is 184 kg. A halibut mortality of 90
percent is applied to the 32 kg of halibut
that are sampled in the factory, resulting
in a halibut mortality of 28.8 kg in the
factory. In this example, the total
halibut mortality for the haul is 212.8
kg.
gThe halibut mortality data collected
by observers would be available to
NMEFS in near-real time for inseason
management in 2016. In addition to the
observer samples, under the 2016 EFP,
vessel crew would conduct a census of
halibut in the factory, after they have
been available to the observer for
sampling, to compare observer estimates
of total halibut and census results.

Under the 2015 EFP, vessels could
switch between EFP fishing and regular
commercial fishing during a single
fishing trip. In 2016, EFP participants
would operate under a single catch
handling and accounting method for all
hauls on a fishing trip designated as an
EFP trip. This modification is expected
to reduce potential confusion aboard the
vessel and improve efficiency for catch
accounting and scientific personnel.
Operators of participating vessels would
still have a way to opt out of sorting on
deck when it is potentially unsafe or
when the vessel has located a fishing
area where halibut bycatch is very low.

The applicants propose to test the
concept of holding deck-sorted halibut
in tanks with recirculating sea water on
the deck of the vessel to minimize post-
release depredation by orcas and to
improve halibut viability if observer
sampling cannot keep pace with the
deck-sorting by crew. During EFP
fishing in 2015, some participants noted
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that depredation by orcas on post-
release, deck-sorted halibut was at times
high, especially in the arrowtooth
flounder target fishery. The option of
holding halibut in sea water tanks
would allow the vessel to wait or
change location and release halibut
when or where they are less likely to be
depredated. Another potential benefit of
holding deck-sorted halibut in tanks
would be to maintain or improve the
halibut’s viability by placing them in
oxygenated water if sampling by the
observer fell behind the pace of sorting.

This proposed action would exempt
participating catcher/processors from
selected 50 CFR part 679 prohibitions,
and monitoring and observer
requirements. Should the Regional
Administrator issue a permit based on
this EFP application, the conditions of
the permit will be designed to minimize
halibut mortality and any potential for
biasing estimates of groundfish and
halibut mortality. Vessels participating
in EFP fishing may be exempt from, at
minimum, the following regulations:

1. the prohibition against interfering
with or biasing the sampling procedure
employed by an observer including
physical, mechanical, or other sorting or
discarding of catch before sampling, at
§679.7(g)(2);

2. the requirements to weigh all catch
by an Amendment 80 vessel on a
NMFS-approved scale at § 679.93(c)(1)
and by all vessels at § 679.28(b); and

3. the requirement to return all
prohibited species, or parts thereof, to
the sea immediately, with a minimum of
injury, regardless of its condition at
§679.21(b)(2)(ii).

In 2017, the AKSC would be required
to submit to NMFS a report of the EFP
results after EFP experimental fishing
has ended in 2016. The report would
include a comparison of halibut
mortality from halibut sampled during
the EFP and an estimate of halibut
mortality under standard IPHC halibut
mortality rates for those target fisheries.
Additionally, the report should compare
the estimated amount of halibut
sampled by observers in the factory with
the census of halibut collected in the
factory by vessel crew to evaluate the
precision and associated variance of
sampled-based extrapolations and to
inform a decision of the best way to
account for factory halibut in a
regulated program. Finally, the report
should evaluate the effectiveness of
using sea water holding tanks on deck
to improve the viability and minimize
depredation by orcas on deck-sorted
halibut.

Under the EFP, participants would be
limited to their groundfish allocations
under the 2016 harvest specifications.

The amount of halibut mortality applied
to the EFP activities would be subject to
review and approval by NMFS.

This EFP would be valid upon
issuance in 2016 until either the end of
2016 or when the annual halibut
mortality apportionment is reached in
areas of the BSAI open to directed
fishing by the various sectors. EFP-
authorized fishing activities would not
be expected to change the nature or
duration of the groundfish fishery, gear
used, or the amount or species of fish
caught by the participants.

The fieldwork that would be
conducted under this EFP is not
expected to have a significant impact on
the human environment as detailed in
the categorical exclusion prepared for
this action (see ADDRESSES).

In accordance with § 679.6, NMFS has
determined that the application
warrants further consideration and has
forwarded the application to the
Council to initiate consultation. The
Council is scheduled to consider the
EFP application during its February
2016 meeting, which will be held at the
Benson Hotel in Portland, OR. The EFP
application will also be provided to the
Council’s Scientific and Statistical
Committee for review at the February
Council meeting. The applicant has
been invited to appear in support of the
application.

Public Comments

Interested persons may comment on
the application at the February 2016
Council meeting during public
testimony or until February 9, 2016.
Information regarding the meeting is
available at the C