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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 65

[Document No. AMS-LPS-16-0002]

RIN 0581-AD29

Removal of Mandatory Country of
Origin Labeling Requirements for Beef

and Pork Muscle Cuts, Ground Beef,
and Ground Pork

AGENCY: Agricultural Marketing Service
(AMS), USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
Country of Origin Labeling (COOL)
regulations to remove muscle cut beef
and pork, and ground beef and pork
from mandatory COOL requirements.
The COOL regulations are issued
pursuant to the Agricultural Marketing
Act of 1946 (Act). The Agency is issuing
this rule to conform with amendments
to the Act contained in the Consolidated
Appropriations Act, 2016.

DATES: This final rule is effective on
March 2, 2016.

FOR FURTHER INFORMATION CONTACT: Julie
Henderson, Director, COOL Division,
AMS, USDA by telephone on 202/720—
4486 or via email at COOL@
ams.usda.gov; or Erin Morris, Associate
Administrator, AMS, USDA, by
telephone on 202/690-4024, or via
email at: erin.morris@ams.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Summary
Purpose of the Regulatory Action

The Consolidated Appropriations Act,
2016 amended the Act to remove
muscle cut beef and pork, and ground
beef and pork from COOL requirements
in order to bring the United States into
compliance with its international trade
obligations. The Agency is issuing this
rule to conform to these amendments.

Background

The Farm Security and Rural
Investment Act of 2002 (2002 Farm Bill)
(Pub. L. 107-171), the 2002
Supplemental Appropriations Act (2002
Appropriations) (Pub. L. 107-206), and
the Food, Conservation and Energy Act
of 2008 (2008 Farm Bill) (Pub. L. 110-
234) amended the Agricultural
Marketing Act of 1946 (Act) (7 U.S.C.
1621 et seq.) to require retailers to notify
their customers of the country of origin
of covered commodities. Covered
commodities included muscle cuts of
beef (including veal), lamb, chicken,
goat, and pork; ground beef, ground
lamb, ground chicken, ground goat, and
ground pork; wild and farm-raised fish
and shellfish; perishable agricultural
commodities; macadamia nuts; pecans;
ginseng; and peanuts. AMS published a
final rule for all covered commodities
on January 15, 2009 (74 FR 2658), which
took effect on March 16, 2009. On May
23, 2013, AMS issued a final rule to
amend the country of origin labeling
provisions for muscle cut covered
commodities (78 FR 31367). The
Consolidated Appropriations Act, 2016
(Pub. L. 114-113) amended the Act to
remove mandatory COOL requirements
for muscle cut beef and pork, and
ground beef and pork. The Agency is
issuing this rule to conform to these
statutory amendments.

Summary of the Major Provisions of the
Regulatory Action in Question

Under this final rule, beef and pork
muscle cuts and ground beef and pork
are removed from the list of covered
commodities subject to the COOL
regulation. Accordingly, changes have
been made to the relevant Code of
Federal Regulations (CFR) sections,
including definitions, country of origin
notification, and recordkeeping.

Costs and Benefits

The estimated economic benefits
associated with this final rule,
previously assessed as costs, are likely
to be significant. The estimated benefits
for producers, processors, wholesalers,
and retailers of previously covered beef
and pork products are difficult to assess,
as they are essentially the converse of
the costs attributed to the 2009/2013
rules.. However, the benefits from
incremental cost savings are likely to be
less than the cumulative impact of these
rules, $1.8 billion, as affected firms have

adjusted their operations to
accommodate COOL requirements more
efficiently since implementation of the
initial COOL measure in 2009, and the
amended measure in 2013. A complete
discussion of the cost and benefits can
be found under the Executive Order
12866 section.

Summary of Changes to the COOL
Regulations

This rule removes certain mandatory
COOQOL requirements from retailers (as
defined by the law and regulations) and
their suppliers. Retailers are no longer
required by the rule to provide country
of origin information for the beef and
pork that they sell, and firms that
supply beef and pork to these retailers
no longer must provide them with this
information. In addition, firms in the
supply chain for beef and pork are also
relieved from the requirements
associated with mandatory COOL, from
cattle and hogs downstream to muscle
cut and ground beef and pork sold at
covered retail establishments.
Definitions

The definitions of beef (§65.110),
ground beef (§ 65.155), ground pork
(§65.175), and pork (§65.215) are
removed from the regulation. The
definition of the term covered
commodity (§ 65.135(a)(1) and (2)) is
amended to remove references to beef,
pork, ground beef, and ground pork. The
definitions of production step
(§65.230), raised (§65.235) and United
States country of origin (§ 65.260(a)) are
amended to remove references to beef
and pork. In addition, the definition of
a processed food item (§ 65.220) is
amended to remove the example of
teriyaki flavored pork loin.

Country of Origin Notification
Country of origin notification
(§65.300(h)) is amended to remove

references to ground beef and ground
pork.

Recordkeeping

Responsibilities of suppliers
(§65.500(b)(1)) is amended to remove
references to beef, pork, and cattle.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives, and, if regulation is
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necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been designated as an
“economically significant regulatory
action” under section 3(f) of Executive
Order 12866, and, therefore, has been
reviewed by the Office of Management
and Budget (OMB).

Regulations must be designed in the
most cost-effective manner possible to
obtain the regulatory objective while
imposing the least burden on society.
The purpose of this rule is to amend the
COOL regulation to remove beef and
pork products from the list of covered
commodities as required by the
Consolidated Appropriations Act, 2016.
As aresult, the rulemaking represents a
deregulatory action, and the logical
approach for the economic analysis is to
reverse the previous assessment for
those portions of the analysis relating to
beef and pork.

The estimated economic benefits
associated with this final rule,
previously assessed as costs, are likely
to be significant. The estimated benefits
for producers, processors, wholesalers,

and retailers of previously covered beef
and pork products are as much as $1.8
billion in cost avoidance. However, the
benefits from incremental cost savings
are likely to be less than this upper
bound, as affected firms have adjusted
their operations to accommodate COOL
requirements more efficiently since
implementation of the initial COOL
measure in 2009, and the amended
measure in 2013.

The costs of this rule are the loss in
benefits to consumers who desired such
country of origin information for muscle
cut beef and pork, and ground beef and
pork products sold at retail. As
discussed in previous rulemakings,
these costs are difficult to determine
quantitatively. The original rulemaking
did not estimate a quantitative value of
these preferences but noted their
existence. USDA found that the lack of
voluntary country of origin labeling
programs, including labeling for beef
and pork products, was evidence that
consumers did not have strong enough
preferences to support price premiums
sufficient for firms in the supply chain
to recoup the costs of labeling.

Statement of Need

Justification for this final rule is to
conform to changes made to COOL
provisions by the Consolidated
Appropriations Act, 2016. There are no
alternatives to federal regulatory

TABLE 1—NUMBER OF AFFECTED ENTITIES

intervention for implementing this
statutory directive.

The COOL provisions of the Act
changed federal labeling requirements
to remove muscle cuts of beef and pork
and ground beef and ground pork from
the list of covered commodities for the
COOL regulation.

Analysis of Benefits and Costs

The baseline for this analysis is the
present state of the affected industries
with mandatory COOL.

Benefits: The benefits of the rule
removing beef and pork products from
mandatory COOL are the reduction in
costs to those affected parties associated
with meeting the rule requirements.
This includes implementation costs
related to capital, labor, and other
inputs. Following the economic analysis
from previous rulemaking (74 FR 2658;
78 FR 31367), the overall impact of the
cost savings to directly affected firms
will be an increase in economic activity
resulting in an overall net benefit
(benefits minus costs) from this
rulemaking.

Number of firms and number of
establishments affected: This rule is
estimated to directly or indirectly affect
approximately 1,027,204 establishments
owned by approximately 992,781 firms.
Table 1 provides estimates of the
affected firms and establishments.

Type Firms Operations
Beef and Pork
Cattle AaNd CaIVES T ... ... et e e e et e e e e e e et ————ee e e ea e ——e—aaeaeaaabararaaeeeaanrbraeaeeeaaaarranaes 913,246 913,246
Hogs and Pigs2 ........ccoociiiiiiiieiieee e 63,246 63,246
Stockyards, Dealers & Market Agencies? ... 4,723 4,723
Livestock Processing & SIaUGhteriNg 4 .......coeiiiiiiiiiiiieie ettt 2,629 2,862
Meat & Meat Product WHhOIESAIE S ..........ooeiiiiiieeiee ettt e e et e e e e e e st ae e e e e e e ennreeeeeeenn 2,162 2,405
General Line Grocery Wholesalers® .... 2,271 2,832
2121 F= 1] Y £ TSRO 4,504 37,890
Totals
[Rd oo [ TeT=T =SSO 976,492 976,492
Handlers, Processors, & Wholesalers .. 11,785 12,822
R e= 11 =Y PR RRT 4,504 37,890
L= 1q o I 1o - | SRS 992,781 1,027,204

It is assumed that all firms and
establishments identified in Table 1 will
be affected by the rule, although some
may not produce or sell products within
the scope of this rule. While this
assumption likely overstates the number

1NASS, USDA. 2012 Census of Agriculture.

2Tbid.

3 Grain Inspection, Packers and Stockyards
Program, USDA. Market Agencies Buying on
Commission and Dealers. December 2015. http://
gipsa.usda.gov/psp/regulated/dealersBOC list.pdf.:
Grain Inspection, Packers and Stockyards Program,

of affected firms and establishments, it
is consistent with previous regulatory
assessments of COOL. With the
exception of retailers, the number of
firms and operations has declined as
compared to the 2009 final rule.

USDA. Registered and Bonded Market Agencies
Selling Livestock on Commission. December 2015.
http://gipsa.usda.gov/psp/regulated/SOC _list.pdyf.
4NASS, USDA. Livestock Slaughter Annual
Summary, April 2015.
5U.S. Census Bureau. 2012 Economic Census.
Business and Industry Subject Series. Sales/Receipt

Detailed data are not available on the
number of entities categorized by the
marketing channels in which they
operate and the specific products that
they sell. Such data would be needed to

Size of Establishment/Firm. EC1251SSSZ1. Issued
October 2015.
6Ibid.

7 AMS, USDA. Perishable Agricultural
Commodities Act database.
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refine the estimates of the entities
directly affected by COOL.

Estimation of benefits: The process of
determining estimates of what were
previously costs, but are now
considered to be benefits (costs avoided)
of this rule have been detailed in both
the economic analyses for the 2009 and
2013 final rules, as well as proposed
and interim rulemaking actions
associated with those rules. Details of
the data, sources, and methods
underlying the economic analyses are
provided in the previous Final
Regulatory Impact Analyses (FRIA), the
Intermediate Regulatory Impact
Analysis (IRIA), and the previous

Preliminary Regulatory Impact Analysis
(PRIA) under the sections relating to
costs for the beef and pork industries.
This section presents the revised
benefits estimates and describes changes
made for this final analysis.

In the 2009 final rule (74 FR 2658),
the economic analysis provided
estimates of first-year incremental
outlays for directly affected firms. In
addition, the results of a computable
general equilibrium model were
included to show the economic impact
of the rule 10 years after the initial
implementation. The longer term
assessment was conducted to show that
over time the impact of the rule will

likely change as economic agents adapt
to the rule. The longer term assessment
also allowed for estimation of impacts of
COOL across the U.S. economy.

Table 2 below presents results of the
2009 rule economic analysis for beef
and pork, adjusted for inflation (2015
dollars).8 All impacted entities in the
supply chain are included in these
values, from the producer to the
processor, wholesaler and retailer. The
second, third and fourth columns show
the adjusted estimates of increased costs
for the first year of the rule’s
implementation.

TABLE 2—ESTIMATED IMPLEMENTATION COSTS FOR THE 2009 COOL REGULATION, IN 2015 DOLLARS

(Million $)
Beef Pork Total
PIOQUCEIS ...ttt et e e e e et e e e et e e e ebeeeeeaseeeeeaseeeansaeesasbeeesanteeesseeesanseeeanns $335.5 $115.5 $451.0
Intermediaries .. 410.3 1111 521.4
LR T=] = 1] T ¢SSP PPPR 631.4 102.3 733.7
LI ] =1 SRS PS RO 1,377.2 328.9 1,706.1

The 2009 rule is now at the start of
its seventh year of implementation. The
economic analysis for the 2009 rule did
not examine the costs of implementing
COOL to affected entities beyond the
initial year. However, it was
acknowledged that the first year costs
were likely to be higher than subsequent
year costs due to changes in technology,
development of more efficient practices,
and greater familiarity with its

implementation. While such cost
reductions are likely, in the absence of
detail on subsequent years of
implementation we to assume that
removal of beef and pork from COOL
regulations results in a cost savings to
affected entities of at most $1.377
billion for the beef sector, $328 million
for the pork sector, and a total of $1.706
billion for both industries combined.
In 2013, an additional rule was
promulgated that amended the

requirements regarding labeling of
muscle cuts of covered commodities to
provide consumers with more specific
information. The economic assessment
for this rule determined the costs of
implementation to be the figures
reported in Table 3, adjusted to 2015
dollars. As Table 3 shows, the economic
assessment presented low, high, and
mid-point values for estimated outlays.

TABLE 3—ESTIMATED IMPLEMENTATION COSTS FOR THE 2013 COOL REGULATION, IN 2015 DOLLARS

: Mid-point : :
Low estimate estimate High estimate
Labeling—Retail (MIllIoN $) ....ccvermieeeiee et 17.3 33.5 48.2
Commingling—Beef (million $) ... 215 53.9 86.2
Commingling—Pork (million $) 15.3 38.4 61.5
Total (MION B) vttt b et bttt bbb 54.1 125.8 195.9

Again, these costs were estimated for
the initial year of implementation, with
the recognition that over time increased
efficiencies would lead to reduced
annual costs. However, as with the 2009
rule, the 2013 regulation did not
provide cost estimates beyond the first
year. For consistency, we again assume
the cost savings for this third year of the
2013 rule’s implementation is
equivalent to the first year, recognizing
that it is likely to be an upper limit

8 Bureau of Labor Statistics. http://www.bls.gov/
data/inflation_calculator.htm.

value. Assuming the mid-point of the
range, removing beef and pork products
from the 2013 COOL regulation would
save these industries a total of roughly
$126 million per year in costs.
Withdrawing beef and pork products
completely from both the 2009 and the
2013 COOL regulations therefore is
expected to save these industries a
combined $1.832 billion. Specifically,
this translates into total cost savings for
the industry as $799.7 million saved by

beef producers and intermediaries,
$265.0 million saved by pork producers,
and $767.2 million saved by retailers for
both beef and pork covered
commodities.

The benefits per firm and per
establishment represent industry
averages for aggregated segments of the
supply chain. Large firms and
establishments may see greater savings
relative to small operations due to the
volume of commodities that they handle
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and the increased complexity of their

operations. In addition, different types
of businesses within each segment are
likely to benefit differently. Thus, the

range of benefits gained by individual
businesses within each segment is

expected to be large, with some firms
seeing greater gains than others.?
Average benefits, in the form of cost
savings per operation for each of the
three types of operations is shown in
Table 4. These values were calculated

from Table 1, and total cost savings
estimations of $451.0 million for
producers, $613.7 million for
intermediaries such as handlers,
processors and wholesalers, and $767.2
million for retailers.

TABLE 4—NUMBER OF OPERATIONS AND AVERAGE COST SAVINGS PER AFFECTED ENTITY

: Average cost
Type Operations savings
PTOTUCEIS ...ttt ettt ettt et e ettt e et e et e e e te e et e e ateeeaseeeaeeeaseesseeateeaaeeeaseesaseeabeeasseesseesaseenseesnseeaseasnseesaseenseeasneans 976,492 $462
Intermediaries .. 12,822 47,863
L1211 7= 11 T PSP 37,890 20,248

Net Effects on the Economy: As
discussed in the 2009 final rule, the
impacts described fall to those directly
involved in the production, distribution,
and marketing of covered commodities.
However, they do not represent the net
impacts to the United States economy.

In the 2009 rulemaking, the impact of
the regulation on overall economy was
examined using a Computable General
Equilibrium (CGE) model developed by
the USDA’s Economic Research Service.
Given that this is a deregulatory action
that reduces costs and in the interest of
expediency, the CGE model was not re-
estimated with COOL compliance costs
for beef and pork covered commodities
removed as economic ‘“‘shocks” to the
model. However, reasonable
assumptions can be applied to the
earlier results to arrive at approximate
estimates of the impact of this
rulemaking action on the broader U.S.
economy.

The 2009 economic impact analysis
demonstrated that production and
marketing cost increases associated with
COOL regulations for covered
commodities ultimately led to reduced
output within the covered industries, in
other industries, or both. As a result, the
net impact on the general economy of
regulations that increased supply-side
costs for covered commodities was
negative.

In the 2009 rule (74 FR 2658), it was
determined that the overall impact on
the U.S. economy from that rule (which
also included lamb, chicken, fruits,
vegetables, and other commodities) was
$234.1 million in 2015 dollars. The
assumptions used in developing this
value were that consumers’ preferences
for the commodities would not change,
and that the adjustments were made
over a 10-year time period. This value
represents the decline in consumer
purchasing power as a result of the
initial implementation costs filtering

9 Some affected entities may not experience net
savings. For example, although this rulemaking will

through the economy after 10 years of
adjustment.

Because removal of beef and pork
from COOL regulations should have the
opposite effect, it is likely that the long-
term impact on the overall economy
from withdrawing beef and pork from
COOL requirements would be a
reduction in this loss of purchasing
power. In the 2009 FRIA, 59 percent of
the total initial implementation costs
were attributable to beef and pork. If we
assume the same proportion applies to
the CGE model, the reduction in
purchasing power to U.S. consumers
attributable to cost increases for beef
and pork would be approximately $138
million after 10 years of adjustment.
Conversely, then, removal of COOL
requirements for beef and pork through
this rulemaking may result in an
improvement of approximately $138
million in U.S. consumers’ purchasing
power after 10 years of adjustment.

Costs: As discussed in previous
assessments of COOL regulation, the
expected benefits from implementation
of the rule (i.e., the current regulations)
were likely to be negligible and were
difficult to quantify. With this rule
removing beef and pork products from
COOL, those consumers who had
previously benefited from the
information will now experience a
reduction in economic welfare due to
the loss of this information. This
reduction in welfare is the cost of
exempting beef and pork from COOL
requirements.

COOQOL provides consumers with
information about a credence attribute.
Another credence attribute that
consumers sometimes confuse with
COOL is food safety. However, as noted
in previous rulemaking actions, COOL
is simply a labeling rule, not a food
safety rule. As a result, there are no
costs to consumers from removing

reduce the cost of compliance activities conducted
by firms in the beef and pork supply chain, the

COOQOL requirements for beef and pork
products from a food safety perspective.

Alternatives considered: Section 759
of Division A of the Consolidated
Appropriations Act, 2016 mandates the
withdrawal of beef and pork muscle
cuts, ground beef, and ground pork.

This rule would implement the Act
accordingly. The only effective means of
achieving the results mandated by the
Consolidated Appropriations Act, 2016,
is through rule promulgation.

Regulatory Flexibility Analysis

This rule has been reviewed under the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.). The purpose of RFA is to consider
the economic impact of a rule on small
businesses and evaluate alternatives that
would accomplish the objectives of the
rule without unduly burdening small
entities or erecting barriers that would
restrict their ability to compete in the
marketplace. The Agency believes that
this rule will have a significant
economic impact on a substantial
number of small entities, but this impact
will be in the form of removing
regulatory burdens. The Agency has
prepared the following final regulatory
flexibility analysis of the rule’s likely
economic impact on small businesses
pursuant to section 604 of the
Regulatory Flexibility Act.

The rule is the direct result of
statutory obligations to implement
Section 759 of Division A of the
Consolidated Appropriations Act, 2016.
The intent of this law is to remove
muscle cut beef and pork, and ground
beef and pork from a regulation that
provides consumers with information
on the country of origin of covered
commodities at certain retail
establishments. Specifically, the law
withdraws these commodities from
Federal country of origin labeling

savings may, in some cases, be passed on to others
in the supply chain or consumers.
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requirements for products sold by
retailers subject to COOL.

The objective of the current COOL
regulation is to regulate the activities of
covered retailers and their suppliers to
enable retailers to fulfill their statutory
and regulatory obligations. COOL
requires retailers to provide country of
origin information for all of the covered
commodities that they sell. It also
requires all firms that supply covered
commodities to these retailers to
provide the retailers with the
information needed to correctly label
the covered commodities. In addition,
all other firms in the supply chain for
the covered commodities are potentially
affected by the rule because country of
origin information needs to be
maintained and transferred along the
entire supply chain. In general, the
supply chains for the covered
commodities consist of farms,
processors, wholesalers, importers, and
retailers. This rule withdraws muscle
cut beef and pork, and ground beef and
pork from the list of covered
commodities, and subsequently
withdraws all entities along the supply
chain for these commodities from the
requirements of COOL regulation.

Section 604 of the RFA requires the
Agency to provide an estimate of the
number of small entities to which the
rule will apply. A listing of the number
of entities in the supply chains for each
of the covered commodities can be
found in Table 1. However, in the case
of this rule, these entities will benefit
from reduced costs, rather than incur
additional costs. Retailers covered by
this rule must meet the definition of a
retailer as defined by Perishable
Agricultural Commodities Act of 1930
(PACA). In utilizing this definition, the
number of retailers affected by this rule
is considerably smaller than the total
number of retailers nationwide.

Because of the removal from country
of origin requirements, COOL
information will no longer be required
to be passed along the supply chain and
made available to consumers at the
retail level. As a result, each participant
in the supply chain as identified in
Table 1 will benefit from reductions in
recordkeeping costs, as well as changes
or modifications to their business
practices. It is estimated that
approximately 1,027,000 establishments
owned by approximately 993,000 firms
will be either directly or indirectly
affected by this rule.

This rule potentially will have an
impact on all participants in the supply
chain, although the nature and extent of
the impact will depend on the
participant’s function within the
marketing chain. On a total basis, the

economic assessment estimated benefits
in the form of cost savings of up to
$451.0 million for producers, $613.7
million for intermediaries such as
handlers, processors and wholesalers,
and $767.2 million for retailers for a
total of $1.832 billion.

On a per operation basis, the rule
likely will have the largest benefit on
intermediaries (handlers, processors,
wholesalers, and importers) and
retailers, while the impact on individual
producers is likely to be relatively
small. These impacts were shown in
Table 6 of the economic impact
analysis.

There are two measures used by the
Small Business Administration (SBA) to
identify businesses as small: Sales
receipts or number of employees. In
terms of sales, SBA classifies as small
those grocery stores with less than $25
million in annual sales and specialty
food stores with less than $6.5 million
in annual sales (13 CFR 121.201).
Warehouse clubs and superstores with
less than $25 million in annual sales are
also defined as small. SBA defines as
small those agricultural producers with
less than $750,000 in annual sales. Of
the other businesses potentially affected
by the rule, SBA classifies as small
those manufacturing firms with less
than 500 employees and wholesalers
with less than 100 employees.

Retailers: While there are many
potential retail outlets for the covered
commodities, food stores, warehouse
clubs, and superstores are the primary
retail outlets for food consumed at
home. The number of retailers subject to
the COOL rule is considerably smaller
than the number of food retailers
nationwide. There are 4,504 retail firms
as defined by PACA that would be
subject to the rule. An estimated 88
percent (3,964 out of 4,504) of the
retailers subject to the rule were
reported to be small.

Retailer benefits under this rule are
estimated at $767.2 million. Benefits are
estimated at $170,337 per retail firm and
$47,863 per retail establishment.
Retailers will save on recordkeeping
costs, costs associated with supplying
country of origin information to
consumers, and handling costs.

Wholesalers: Any establishment that
supplies retailers with one or more of
the covered commodities will no longer
be required to provide country of origin
information to retailers. Of wholesalers
potentially affected by the rule, SBA
defines those having less than 100
employees as small. Importers of
covered commodities will also be
affected by the rule and are categorized
as wholesalers in the data.

General-line wholesalers were
assumed to handle at least one and
possibly all of the covered commodities.
As aresult, the number of general-line
wholesale businesses was included
among entities affected by the rule. In
2012 there were 2,271 firms in total, and
2,108 firms had less than 100
employees. Therefore, approximately 93
percent of the general-line grocery
wholesaler can be classified as small
businesses.

In addition to general-line
wholesalers, there are specialty
wholesalers which deal in certain types
of products. According to the 2012
Economic Census, there was a total of
2,162 meat and meat products
wholesalers firms. Of these, 2,043 firms
had less than 100 employees, meaning
approximately 95 percent of meat
wholesalers were considered small
firms.

The 2012 Economic Census reports
that 2,629 livestock processing and
slaughtering firms were in operation.
Almost 90 percent or 2,354 of these
firms qualified as small businesses
under the SBA definition.

The USDA’s Packers and Stockyards
Program provides regularly updated
data on the number of livestock buyers,
dealers and auction markets. While this
information does not include sales and/
or employment data, it is expected that
the large majority of these entities are
small businesses.

It is estimated that intermediaries
(importers and domestic wholesalers,
handlers, and processors) would benefit
from cost savings under the rule by
approximately $613.7 million, or
$52,075 per intermediary firm and
$47,863 per establishment. Wholesalers
will save recordkeeping costs, costs
associated with supplying country of
origin and method of production
information to retailers, costs associated
with segmenting products by country of
origin and method of production, and
additional handling costs.

Producers: Producers of cattle and
hogs will be affected because covered
meat commodities are produced from
livestock. SBA defines a small
agricultural producer as having annual
receipts less than $750,000. According
to the 2012 Census of Agriculture, there
were 913,246 farms that raised beef
cows, and roughly 45,000 were
estimated to have annual receipts
greater than $750,000. Thus, about 95
percent of these beef cattle farms were
classified as small businesses according
to the SBA definition. Similarly, an
estimated 80 percent of hog farms were
considered small.

At the production level, agricultural
producers maintained records to
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establish country of origin information.
This information was conveyed as the
animals and products derived from
them moved through the supply chains.
Producer costs included the cost of
establishing and maintaining a
recordkeeping system for the country of
origin information, animal or product
identification, and labor and training.
The savings benefits for producers are
expected to be $451.0 million, or an
estimated $462 per firm.10

Additional alternatives considered:
Section 604 of the RFA requires the
Agency to describe the steps taken to
minimize the significant economic
impact on small entities including a
discussion of alternatives considered.
As the effect of this rule is reduced
burdens rather than increased costs on
firms, and because there were no
alternatives for implementing the
legislation, no alternatives to lessen the
burden of this rule on small businesses
were considered.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act (PRA) (44 U.S.C 3501-3520) the
information collection provisions
contained in this rule were previously
approved by OMB and assigned OMB
Control Number 0581-0250. AMS is
publishing a notice and request for
comment seeking OMB approval to
revise this information collection in this
edition of the Federal Register.

Executive Order 13175

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

The Agricultural Marketing Service
(AMS) has assessed the impact of this
rule on Indian tribes and determined
that this rule does not, to our
knowledge, have tribal implications that
require tribal consultation under E.O.
13175. If a Tribe requests consultation,
AMS will work with the Office of Tribal

10 As noted in more detail above, these savings
may be shifted to others in the supply chain or
consumers.

Relations to ensure meaningful
consultation is provided where changes,
additions and modifications identified
herein are not expressly mandated by
Congress.

Executive Order 12988

The contents of this rule were
reviewed under Executive Order 12988,
“Civil Justice Reform.” This rule is not
intended to have a retroactive effect.
States and local jurisdictions are
preempted from creating or operating
country of origin labeling programs for
the commodities specified in the Act
and this regulation. With regard to other
Federal statutes, all labeling claims
made in conjunction with this
regulation must be consistent with other
applicable Federal requirements. There
are no administrative procedures that
must be exhausted prior to any judicial
challenge to the provisions of this rule.

Civil Rights Review

AMS considered the potential civil
rights implications of this rule on
minorities, women, or persons with
disabilities to ensure that no person or
group shall be discriminated against on
the basis of race, color, national origin,
gender, religion, age, disability, sexual
orientation, marital or family status,
political beliefs, parental status, or
protected genetic information. This
review included persons that are
employees of the entities that are subject
to these regulations. This final rule does
not require affected entities to relocate
or alter their operations in ways that
could adversely affect such persons or
groups. Further, this rule will not deny
any persons or groups the benefits of the
program or subject any persons or
groups to discrimination.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
This Order directs agencies to construe,
in regulations and otherwise, a Federal
statute to preempt State law only where
the statute contains an express
preemption provision or there is some
other clear evidence to conclude that
the Congress intended preemption of
State law, or where the exercise of State
authority conflicts with the exercise of
Federal authority under the Federal
statute. This program is required by the
2002 Farm Bill, as amended by the 2008
Farm Bill and the CGonsolidated
Appropriations Act, 2016.

In the January 15, 2009, final rule, the
Federalism analysis stated that to the
extent that State country of origin
labeling programs encompass
commodities that are not governed by
the COOL program, the States may

continue to operate them. It also
contained a preemption for those State
country of origin labeling programs that
encompass commodities that are
governed by the COOL program. This
final rule does not change the
preemption. With regard to consultation
with States, as directed by the Executive
Order 13132, AMS previously consulted
with the States that have country of
origin labeling programs. AMS has
cooperative agreements with all 50
States to assist in the enforcement of the
COOL program and has
communications with the States on a
regular basis.

It is found and determined that good
cause exists under 5 U.S.C. 553(b)(3) for
implementing this final rule on March
2, 2016 without prior notice and
opportunity for comment. This rule has
been determined to be a major rule for
purposes of the Congressional Review
Act (5 U.S.C. 801 et seq.); however, the
Agency finds that under 5 U.S.C. 808(2)
good cause exists to waive the 60-day
delay in the effective date. The
Consolidated Appropriations Act, 2016
amended the Act to remove the
requirements for labeling beef and pork
to bring the United States into
compliance with its international trade
obligations. Providing notice and
seeking comment are impractical,
unnecessary, and contrary to public
interest because AMS has no discretion
in implementing the statutory
provisions that remove beef and pork
from the COOL regulations.
Additionally, on December 7, 2015, the
World Trade Organization (“WTO”)
Arbitrators set the maximum
permissible levels of suspension of
concessions at Canadian $1.05 billion
(US $781 million) annually for Canada
and US $228 million annually for
Mexico. The WTO granted Canada and
Mexico authorization to suspend
concessions on December 21, 2015. For
these same reasons, pursuant to 5 U.S.C.
553, it is found and determined that
good cause exists to exempt this rule
from the requirement to delay the
effective date. Accordingly, this rule
will be effective on March 2, 2016.

List of Subjects in 7 CFR Part 65

Agricultural commodities, Food
labeling, Meat and meat products,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 65 is amended as
follows:



Federal Register/Vol. 81, No. 41/ Wednesday, March 2, 2016/Rules and Regulations

10761

PART 65—COUNTRY OF ORIGIN
LABELING OF LAMB, CHICKEN, AND
GOAT MEAT, PERISHABLE
AGRICULTURAL COMMODITIES,
MACADAMIA NUTS, PECANS,
PEANUTS, AND GINSENG

m 1. The authority citation for part 65
continues to read as follows:

Authority: 7 U.S.C. 1621 et seq.

m 2. Revise the heading for part 65 to
read as set forth above.

§§65.110, 65.155, 65.175, and 65.215
[Removed]

m 3. Remove §§65.110, 65.155,65.175,
and 65.215.

m 4. Amend § 65.135 by revising
paragraphs (a)(1) and (2) to read as
follows:

§65.135 Covered commodity.

(a) * *x %

(1) Muscle cuts of lamb, chicken, and
goat;

(2) Ground lamb, ground chicken, and

ground goat;
* * * * *

m 5. Revise §65.220 to read as follows:

§65.220 Processed food item.

Processed food item means a retail
item derived from a covered commodity
that has undergone specific processing
resulting in a change in the character of
the covered commodity, or that has been
combined with at least one other
covered commodity or other substantive
food component (e.g., chocolate,
breading, tomato sauce), except that the
addition of a component (such as water,
salt, or sugar) that enhances or
represents a further step in the
preparation of the product for
consumption, would not in itself result
in a processed food item. Specific
processing that results in a change in
the character of the covered commodity
includes cooking (e.g., frying, broiling,
grilling, boiling, steaming, baking,
roasting), curing (e.g., salt curing, sugar
curing, drying), smoking (hot or cold),
and restructuring (e.g., emulsifying and
extruding). Examples of items excluded
include roasted peanuts, breaded
chicken tenders, and fruit medley.

m 6. Amend § 65.300 by revising
paragraph (h) to read as follows:

§65.300 Country of origin notification.

* * * * *

(h) Labeling ground lamb, ground
goat, and ground chicken. The
declaration for ground lamb, ground
goat, and ground chicken covered
commodities shall list all countries of
origin contained therein or that may be
reasonably contained therein. In

determining what is considered
reasonable, when a raw material from a
specific origin is not in a processor’s
inventory for more than 60 days, that
country shall no longer be included as
a possible country of origin.

* * * * *

m 7. Amend § 65.500 by revising
paragraph (b)(1) to read as follows:

§65.500 Recordkeeping requirements.

* * * * *

(b) Responsibilities of suppliers. (1)
Any person engaged in the business of
supplying a covered commodity to a
retailer, whether directly or indirectly,
must make available information to the
buyer about the country(ies) of origin of
the covered commodity. This
information may be provided either on
the product itself, on the master
shipping container, or in a document
that accompanies the product through
retail sale. In addition, the supplier of
a covered commodity that is responsible
for initiating a country(ies) of origin
claim, which in the case of lamb,
chicken, and goat, is the slaughter
facility, must possess records that are
necessary to substantiate that claim for
a period of 1 year from the date of the
transaction. For that purpose, packers
that slaughter animals that are tagged
with an 840 Animal Identification
Number device without the presence of
any additional accompanying marking
(i.e., “CAN” or “M”) may use that
information as a basis for a U.S. origin
claim. Packers that slaughter animals
that are part of another country’s
recognized official system (e.g.
Canadian official system, Mexico
official system) may also rely on the
presence of an official ear tag or other
approved device on which to base their
origin claims. Producer affidavits shall
also be considered acceptable records
that suppliers may utilize to initiate
origin claims, provided it is made by
someone having first-hand knowledge of
the origin of the covered commodity
and identifies the covered commodity
unique to the transaction.

* * * * *

Dated: February 26, 2016.
Elanor Starmer,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2016—04609 Filed 3—1-16; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No.: FAA-2014-0001; Amdt. No.
25-142]

RIN 2120-AK29

Harmonization of Airworthiness
Standards—Fire Extinguishers and
Class B and F Cargo Compartments;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting a final
rule published on February 16, 2016. In
that rule, the FAA amended certain
airworthiness regulations for transport
category airplanes by upgrading fire
safety standards for Class B cargo
compartments; establishing fire safety
standards for a new type of cargo
compartment, Class F; and updating
related standards for fire extinguishers.
This amendment eliminated certain
regulatory differences between the
airworthiness standards of the FAA and
the European Aviation Safety Agency
(EASA), without affecting current
industry design practices. However, in
that document, the amendment number
for the final rule was incorrect, and this
document now posts the correct
amendment number.

DATES: This correction is effective on
March 2, 2016.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Stephen M. Happenny,
Propulsion/Mechanical Systems Branch,
ANM-112, Transport Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 1601 Lind Ave. SW.,
Renton, WA 98055-4056; telephone
(425) 227-2147; facsimile (425) 227
1232; email: stephen.happenny@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On February 16, 2016 (81 FR 7698),
the FAA published a final rule entitled,
“Harmonization of Airworthiness
Standards—Fire Extinguishers and Class
B and F Cargo Compartments” (81 FR
7698).

This rule amended certain
airworthiness regulations for transport
category airplanes by upgrading fire
safety standards for Class B cargo
compartments; establishing fire safety
standards for a new type of cargo
compartment, Class F; and updating
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related standards for fire extinguishers.
The rule was based on
recommendations from the Aviation
Rulemaking Advisory Committee
(ARAC) and the National Transportation
Safety Board (NTSB), and the changes
addressed designs for which
airworthiness directives (ADs) have
been issued by both the FAA and the
French civil aviation authority,
Direction Générale de 1I’Aviation Civile
(DGAQ). It eliminated certain regulatory
differences between the airworthiness
standards of the FAA and EASA,
without affecting current industry
design practices. These changes ensured
an acceptable level of safety for these
types of cargo compartments by
standardizing certain requirements and
procedures.

However, the rule was published with
an incorrect amendment number, 25—
141,” which is the same amendment
number as the rule entitled
“Harmonization of Airworthiness
Standards—Gust and Maneuver Load
Requirements” (79 FR 73462),
published on December 11, 2014. The
correct amendment number for this rule
should be “25-142.”

Correction

In FR Doc. 2016—-03000, beginning on
page 7698 in the Federal Register of
February 16, 2016, make the following
correction:

Correction

1. On page 7698, in the third column,
correct the 4th header paragraph from
“[Docket No.: FAA-2014-0001; Amdt.
No. 25-141]” to read as “[Docket No.:
FAA-2014-0001; Amdt. No. 25—-142]"".

Issued under authority provided by 49
U.S.C. 106(f) in Washington, DG, on February
24, 2016.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2016—04508 Filed 3—-1-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2016-0100]
RIN 1625-AA00

Safety Zone; Newtown Creek, Queens,
NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters of Newtown Creek
between the Greenpoint Avenue Bridge
(mile 1.3) and the entrance to Dutch
Kills. The safety zone is needed to
protect personnel, vessels, and the
marine environment from potential
hazards created by a sunken vessel
adjacent to the Federal navigation
channel. Entry of vessels or persons into
this zone is prohibited unless
specifically authorized by the Captain of
the Port New York.

DATES: This rule is effective without
actual notice from March 2, 2016
through March 5, 2016. For the
purposes of enforcement, actual notice
will be used from February 3, 2016
through March 2, 2016.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016—
0100 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Jeff Yunker, Coast Guard
Sector New York Waterways
Management Division, U.S. Coast
Guard; telephone 718—-354—4195, email
jeff.m.yunker@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations
COTP Captain of the Port New York
DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because a vessel
sank adjacent to the Federal navigation
channel at the Sims Hugo Neu facility
on Newtown Creek and immediate
action is needed to respond to the
potential safety hazards associated with

removing cargo from the vessel and
refloating the vessel. It is impracticable
to publish an NPRM because we must
establish this safety zone by February 3,
2016.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date of this rule
would be contrary to public interest
because immediate action is needed to
respond to the potential safety hazards
associated with removing cargo from the
vessel and refloating the vessel.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
COTP has determined that potential
hazards associated with refloating a
sunken barge adjacent to the Federal
navigation channel starting February 4,
2016 will be a safety concern for anyone
between the Greenpoint Avenue Bridge
(mile 1.3) and the confluence of
Newtown Creek and Dutch Kills during
this process. This rule is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while
cargo is removed from the vessel and
the vessel is refloated. Therefore, this
rule will remain in effect for the time
stated herein but will be cancelled if
response activities are finished cease
before March 5, 2016. The preliminary
estimate for completion of the cargo
removal and refloating the vessel is
February 6, 2016. This TFR provides for
an extended enforcement period in case
of unforeseen circumstances that
prevent the contractors from completing
the work within their initial estimated
timeline.

IV. Discussion of the Rule

This rule establishes a safety zone
from 7 a.m. on Wednesday, February 3,
2016 through 11:59 p.m. on Saturday,
March 5, 2016. The safety zone will
cover all navigable waters between the
Greenpoint Avenue Bridge (mile 1.3)
and the confluence of Newtown Creek
and Dutch Kills. The duration of the
zone is intended to protect personnel,
vessels, and the marine environment in
these navigable waters while the vessel
is being refloated. No vessel or person
will be permitted to enter the safety
zone without obtaining permission from
the COTP or a designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive order related to rulemaking.


http://www.regulations.gov
http://www.regulations.gov
mailto:jeff.m.yunker@uscg.mil

Federal Register/Vol. 81, No. 41/ Wednesday, March 2, 2016/Rules and Regulations

10763

Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone.
Vessel traffic will be able to safely
transit through this safety zone which
will impact a small designated area of
Newtown Creek in Queens, NY after
making passing arrangements with the
work vessels while cargo is being
removed from the sunken barge during
daylight hours on February 3, 2016.
Moreover, the Coast Guard will issue
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the zone
and the rule allows vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental

jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting less than 31 days that will
prohibit entry between the Greenpoint
Avenue Bridge (mile 1.3) and the
entrance to Dutch Kills on Newtown
Creek being used by personnel to
remove cargo from a sunken vessel and
to refloat the vessel. It is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination
will be in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
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Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01-0100 to read as
follows:

§165.T01-0100 Safety Zone: Newtown
Creek, Queens, NY

(a) Location. The following area is a
temporary safety zone: All U.S.
navigable waters of Newtown Creek
between the Greenpoint Avenue Bridge
(mile 1.3) and the entrance to Dutch
Kills

(b) Enforcement period. The safety
zone described in paragraph (a) of this
section will be enforced from February
3, 2016 until March 5, 2016, unless
terminated sooner by the COTP.

(c) Regulations. (1) In accordance with
the general regulations in 33 CFR
165.23, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
COTP or a designated on scene
representative.

(3) A “on-scene representative’ of the
COTP is any Coast Guard
commissioned, warrant or petty officer
or a Federal, State or local law
enforcement officer designated by or
assisting the COTP to act on his behalf.

(4) Vessel operators must contact the
COTP via the Command Center to
obtain permission to enter or operate
within the safety zone. The COTP may
be contacted via VHF Channel 16 or at
(718) 354—4353. Vessel operators given
permission to enter or operate within
the safety zone must comply with all
directions given to them by the COTP,
via the Command Center or an on-scene
representative.

Dated: Februrary 3, 2016.
M.H. Day,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2016—04474 Filed 3—1-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AP21
Vet Centers

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) adopts as final an interim
final rule that amends its medical
regulation that governs Vet Center
services. The National Defense
Authorization Act for Fiscal Year 2013
(the 2013 Act) requires Vet Centers to

provide readjustment counseling
services to broader groups of veterans,
members of the Armed Forces,
including a member of a reserve
component of the Armed Forces, and
family members of such veterans and
members. This final rule adopts as final
the regulatory criteria to conform to the
2013 Act, to include new and revised
definitions.

DATES: Effective date: March 2, 2016.
FOR FURTHER INFORMATION CONTACT:
Michael Fisher, Readjustment
Counseling Service (10RCS), Veterans
Health Administration, Department of
Veterans Affairs, 810 Vermont Avenue
NW., Washington, DC 20420; (202) 461—
6525. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On August
4, 2015, VA published in the Federal
Register an interim final rule that
implemented the National Defense
Authorization Act for Fiscal Year 2013,
Public Law 112-239 (Jan. 2, 2013) (the
2013 Act). 80 FR 46197. VA invited
interested persons to submit comments
on the interim final rule on or before
October 5, 2015, and we received one
comment. The commenter questioned
why the rulemaking is including
individuals who remotely control
unmanned aerial vehicles as individuals
who are entitled to receive readjustment
counseling services and how has VA
and the Department of Defense assessed
the need for such services for this group
of individuals. The requirement to
provide readjustment counseling to
individuals who remotely control
unmanned aerial vehicles is mandated
by Public Law 112-239, which is
implemented by this rulemaking. We do
not make any changes based on this
comment.

Finally, we make a technical edit to
paragraphs (b) and (e) to ensure that
these provisions are easier to
understand. As amended in the interim
final rule, the first sentence of the
introductory paragraph to paragraph (b)
read “With the veteran’s or member’s of
the Armed Forces, including a member
of a reserve component of the Armed
Forces, consent, VA will assist in
obtaining proof of eligibility.” We
determined that this amendatory
language was grammatically incorrect.
We are now amending this sentence to
read “With the consent of the veteran or
member of the Armed Forces, including
a member of a reserve component of the
Armed Forces, VA will assist in
obtaining proof of eligibility.” The first
sentence of paragraph (e) was similarly
incorrect and read ‘“‘Benefits under this
section are furnished solely by VA Vet
Centers, which maintain confidential
records independent from any other VA

or Department of Defense medical
records and which will not disclose
such records without either the
veteran’s or member’s of the Armed
Forces, including a member of a reserve
component of the Armed Forces,
voluntary, signed authorization, or a
specific exception permitting their
release.” This sentence now reads
“Benefits under this section are
furnished solely by VA Vet Centers,
which maintain confidential records
independent from any other VA or
Department of Defense medical records
and which will not disclose such
records without the voluntary signed
authorization of the veteran or member
of the Armed Forces (including a
member of a reserve component of the
Armed Forces), or where a specific
exception permits disclosure.”

Based on the rationale set forth in the
interim final rule and in this document,
VA is adopting the provisions of the
interim final rule as a final rule making
only technical edits.

Administrative Procedure Act

In accordance with U.S.C. 553(b)(B)
and (d)(3), the Secretary of Veterans
Affairs concluded that there was good
cause to publish this rule without prior
opportunity for public comment and to
publish this rule with an immediate
effective date. This final rule
incorporates a specific program
requirement mandated by Congress in
Public Law 112-239. The Secretary
finds that it is impracticable and
contrary to the public interest to delay
this rule for the purpose of soliciting
advance public comment or to have a
delayed effective date. This rule will
increase the pool of individuals who are
eligible to receive mental health care at
Vet Centers. This rule will also increase
access to much needed mental health
care services in Vet Centers. For the
above reason, the Secretary, through this
rulemaking, adopts as final an interim
final rule in which we provided prior
notice and opportunity for the public to
comment.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.
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Paperwork Reduction Act

Although this action contains
provisions constituting collections of
information, at 38 CFR 17.2000, under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3521), no new or
proposed revised collections of
information are associated with this
final rule. The information collection
requirements for § 17.2000 are currently
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB control number 2900—
0787.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
directly affects only individuals and
will not directly affect small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action” requiring review by
OMB, unless OMB waives such review,
as “‘any regulatory action that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal

mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm/, by
following the link for VA Regulations
Published from Fiscal Year 2004 to
Fiscal Year to Date.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
as follows: 64.009, Veterans Medical
Care Benefits; 64.018, Sharing
Specialized Medical Resources; 64.019,
Veterans Rehabilitation Alcohol and
Drug Dependence; and 64.024, VA
Homeless Providers Grant and Per Diem
Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert D. Snyder, Interim Chief of Staff,
Department of Veterans Affairs,
approved this document on February
25, 2016, for publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Drug abuse, Health care, Health
facilities, Homeless, Mental health
programs, Veterans.

Dated: February 26, 2016.
William F. Russo,
Director, Office of Regulation Policy &
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the interim rule published
August 4, 2015, at 80 FR 46197, is
adopted as final without change.

[FR Doc. 2016—04552 Filed 3—1-16; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 38
RIN 2900-A095

Applicants for VA Memorialization
Benefits

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) amends its regulations
defining who may apply for a headstone
or marker. The rule expands the types
of individuals who may request
headstones and markers on behalf of
decedents.

DATES: The final rule is effective April
1, 2016.

FOR FURTHER INFORMATION CONTACT: Eric
Powell, Deputy Director, Memorial
Programs Service (41B1), National
Cemetery Administration, Department
of Veterans Affairs, 810 Vermont Ave.
NW., Washington, DC 20420, (202) 501—
3060. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On
October 1, 2014 (79 FR 59176), VA
proposed revising its regulations
regarding applicants for headstones and
markers. The rule expanded the
definition of applicant to allow more
individuals to request that VA provide
a burial headstone or marker for
unmarked graves or a memorial
headstone or marker if remains are not
available for burial. Interested person
were invited to submit comments on the
proposed rule on or before December 1,
2014. VA received a total of 387
comments from interested stakeholders,
including members of Congress, state
and local officials, as well as members
of genealogical, historical, and veterans
service organizations. Because of the
number of comments, both positive and
negative, we have grouped them
together by issue or content, and will
address each group below. For the
reasons set forth below and in the
proposed rule, we adopt the proposed
rule as final, with the changes explained
below. To address some of these
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comments, VA added a new 38 CFR
38.600(a)(1)(iv) and re-designated
proposed paragraphs (a)(1)(iv) and
(a)(1)(v) as paragraphs (a)(1)(v) and
(a)(1)(vi), respectively.

Supportive Comments

Of the 387 comments, more than half
expressed support for an agreement
with the proposed amendment to the
headstone and marker applicant
definition. Many of the supportive
commenters urged VA’s prompt
implementation of the proposed
expanded applicant definition and
praised VA for broadening the applicant
standard because it would result in
marking veteran gravesites that would
otherwise remain unmarked,
particularly for veterans who served
prior to World War I (WWI). Although
most commenters did not specifically
comment on any particular provision of
the rule, several commenters provided
information about specific claims they
had made previously that had been
denied or that they feel now would be
allowed under the revised rule. Others
merely stated that their ancestors’ graves
are unmarked without indicating
whether they had previously attempted
to obtain a VA headstone or marker.
VA’s intent is that the expanded
applicant definition will encourage
more people to present memorialization
claims. However, as one individual
accurately pointed out, the public
comment forum is not an appropriate
means to present a claim for a headstone
or marker. VA considers any
information in these comments that
refers to specific claims to be outside
the scope of the proposed rule. To the
extent that this final rule discusses any
of these comments, such discussion
should not be construed as a
determination on such purported
claims. However, we encourage those
individuals whose memorialization
claims were denied under the
previously more restrictive applicant
definition to resubmit their requests,
which VA will review on a de novo
basis. Because none of these
commenters raised specific objections to
the rule, and because the rule will allow
for many more individuals to apply for
memorialization of their ancestors, we
interpret these comments to be
supportive of the regulation itself, as
proposed. VA appreciates the efforts of
all those who took the time to review
the proposed rule and provide their
comments. Because these commenters
suggested no changes to the rule, we
make no changes to the rule as
proposed, based on these comments.

Inclusion of Other Groups as
Applicants

We received multiple comments from
individuals who suggested that various
entities, such as historical societies,
genealogical societies, cemetery
associations, or other similar entities, be
listed as separate categories of
applicants in the regulation so that they
may request headstones or markers for
the graves of veterans. Along these same
lines, we received numerous
suggestions to include, or requests that
we clarify whether the rule includes,
specifically-named groups or
organizations. Commenters listed the
Daughters of the American Revolution,
Sons of the American Revolution,
General Society of the War of 1812,
Sons of Union Veterans of the Civil War,
and Sons of Confederate Veterans, and
other similar entities, which may be
generally categorized as “lineage
societies,” as groups they desired to see
added to the regulation.

We do not believe that the regulation
must be changed to include those
additional categories or to allow these
specifically-named groups to apply for
headstones and markers. We understand
commenters’ desire to have explicit
authority for a particular entity that they
support or to which they belong, but it
is not practical to list every entity that
may apply under the regulation. This is
why we created broad categories to
describe who may apply for a headstone
or marker. The entities listed above all
appear, by their names or descriptions,
to have an interest in veterans whose
service ended prior to April 6, 1917, the
date on which the United States entered
WWI. To the extent that commenters
belong to such groups and seek to apply
for headstones and markers for veterans
with such service, and the comments
that they made indicate this to be the
case, they may do so under proposed
§38.600(a)(1)(v), now re-designated as
§38.600(a)(1)(vi), which allows for “any
individual” to apply for a headstone or
marker for veterans whose service
ended prior to April 6, 1917, or for an
individual whose eligibility is based on
such service. We make no changes
based on these comments.

We received eight comments from
individuals requesting the addition of
county veterans service officers (CVSOs)
to the list of applicants in
§38.600(a)(1)(iii), which, as proposed,
only included representatives of
Congressionally-chartered veterans
service organizations (VSOs). One
commenter equated the work of CVSOs
to that of Congressionally-chartered
VSO representatives who assist with
and represent veterans and their

families in their VA benefit claims.
Other commenters noted that CVSOs
work collaboratively with VA and other
national VSOs, as well as funeral homes
and cemetery caretakers on behalf of
homeless and unclaimed veterans. We
agree that VA should accept
memorialization claims from CVSOs, in
much the same manner as we will
accept claims from Congressionally-
chartered VSO representatives. We
acknowledge the valuable work that
CVSOs do on behalf of veterans and the
collaborative nature of their relationship
with VA and VA’s National Cemetery
Administration. However, we believe
that merely adding CVSOs to our
applicant definition will not be
sufficient, as it fails to recognize other
individuals, employed by government
entities other than counties, whose
vocation also is to serve and assist
veterans and their families in a variety
of ways. For this reason, we are adding
anew §38.600(a)(1)(iv), which adds, to
the definition of applicant, an
individual employed by the relevant
state or local government if that
individual’s official responsibilities
include serving veterans and families of
veterans. We include the phrase “such
as a state or county veterans service
officer” to assist readers in
understanding the type of individual we
are recognizing. We thank the
commenters for bringing this additional
category to our attention and for their
ongoing service to our nation’s veterans.

VA received nine comments from
members of state-authorized cemetery
commissions and other locally-based
entities authorized under state or local
laws to maintain local, possibly historic
cemeteries, requesting that VA include
them on the list of applicants for VA
memorialization benefits. Most of these
comments were from representatives of
Iowa Pioneer Cemetery Commissions
from various counties in lowa. We
found that Iowa Code §331.325,
“Control and maintenance of pioneer
cemeteries—cemetery commission,”
authorizes county boards to assume
jurisdiction and control of pioneer
cemeteries, defined in the state law as
those in which there have been twelve
or fewer burials in the past fifty years.
Because comments were received from
individuals representing similar entities
in at least two other states, we believe
that other states also may authorize
commissions, counties, townships, and
other local entities to be responsible for
the maintenance, repair, and
improvement of cemeteries, including
pioneer cemeteries. However, we do not
believe that the regulation must be
revised to recognize these entities as
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proper applicants for a VA burial
headstone or marker. Proposed
§38.600(a)(1)(iv), now re-designated as
§ 38.600(a)(1)(v), provides that
individuals responsible under state or
local laws for the disposition of
unclaimed remains or other matters
relating to a decedent’s interment or
memorialization may apply for
headstones or markers. As we explained
in the proposed rule, this would include
“those responsible for the operation and
maintenance of a cemetery, because
their activities are regulated by state or
local laws.” 79 FR at 59177. Entities
such as the Iowa Pioneer Cemetery
Commissions would have such
authority. As with the historical and
genealogical societies discussed above,
we cannot list every type of entity
responsible under state or local law for
the disposition of unclaimed remains or
matters relating to interment or
memorialization. However, we clarify
that VA will accept burial headstone or
marker requests from members of the
Iowa Pioneer Cemetery Commissions
and from applicants who are similarly
situated. When presented with a burial
headstone or marker claim from an
applicant who indicates that they are
responsible under state or local law to
handle a decedent’s burial or
memorialization needs, VA may ask the
applicant to provide information about
the authorizing statute to ensure the
applicant’s standing. Because we
believe these entities are provided for in
the rule, we make no changes based on
these comments.

Revert to Previous Applicant Standard

VA received three comments
suggesting that we revert to the
applicant standard that was in effect
prior to implementation of the 2009
applicant definition. One commenter
asserted that, prior to 2009, there was no
definition. While it is true that there
was no definition of applicant in our
regulations, VA’s policy was to accept
memorialization requests from VSOs,
landowners, and anyone with
knowledge of the decedent. The final
rule explicitly allows for application by
a representative of a Congressionally-
chartered VSO (and, with the
amendments discussed above, an
individual employed by the relevant
state or local government whose official
responsibilities include serving veterans
and families of veterans). Depending on
specific circumstances, owners of land
containing the burial site of an
individual eligible for a VA-furnished
headstone or marker may be determined
to be “responsible . . . for other
matters relating to the interment or
memorialization of the decedent” under

proposed § 38.600(a)(1)(iv), now
redesignated as § 38.600(a)(1)(v), and so
may also apply. Re-designated
§38.600(a)(1)(vi) will allow for any
individual to apply for a burial
headstone or marker if the relevant
dates of service of the veteran ended
prior to April 6, 1917. This last revision
is the only significant difference
between the applicant standard that was
in place prior to the 2009 amendment
and the final rule. As discussed
elsewhere in this rulemaking, we
believe the April 6, 1917, date is
appropriate to ensure that we do not
inappropriately deny families the
opportunity to determine how and
whether to mark the grave of their
decedent.

Inclusion of Domestic Partners and
Individuals in Loco Parentis

We received one comment from a
private advocacy organization for
lesbian, gay, bisexual, transgender, and
queer (LGBTQ) families requesting that
we include domestic partners and those
standing in loco parentis to a deceased
veteran in the definition of “family
member” in § 38.600(a)(1) and (a)(2) for
burial headstones and markers and
memorial headstones and markers,
respectively. The commenter stated that
the existing definition of “personal
representative” in § 38.600(b) unfairly
requires family members to pay for
burial or memorialization costs that
would disqualify those who may not
have the means to fund a decedent’s
burial services. We clarify that a
personal representative need only
identify themselves to VA as an
individual “responsible for making
decisions” concerning burial or
memorialization. 38 CFR 38.600(b).
There is no financial requirement
associated with a memorialization
request from a personal representative
or any other headstone or marker
applicant.

Additionally, this commenter
suggested VA include in § 38.600(a)(1)(i)
and (a)(2) the domestic partner of a
veteran, a child for whom a veteran
stood in loco parentis, and a parent who
stood in loco parentis for a veteran.
Although the proposed expanded list of
“a decedent’s family member” or “a
member of the decedent’s family” for
headstone and marker applicants in
§38.600(a)(1) and (a)(2), respectively, is
broadly defined to include almost every
possible family relationship, we agree
that the language “decedent’s spouse”
would not include an individual in a
legal union with a veteran if that legal
union did not meet the legal
requirements of a marriage. VA defined
memorialization applicants to include

others who are not in marital
relationships, and in keeping with other
VA efforts to recognize a veteran’s
domestic partnership, civil union, and
other formal relationship in certain
circumstances, we will insert in
§38.600(a)(1) and (a)(2) the language
“individual who was in a legal union as
defined in 38 CFR 3.1702(b)(1)(ii) with
the decedent.” We note that VA’s burial
benefits regulation, finalized last year
(79 FR 32653, June 6, 2014), defined the
term ‘‘legal union” in 38 CFR
3.1702(b)(1)(ii) to mean a formal
relationship between the decedent and
the survivor that existed on the date of
the veteran’s death, was recognized
under the law of the state in which the
couple formalized the relationship, and
was evidenced by the state’s issuance of
documentation memorializing the
relationship.

We do not believe it is necessary to
include the commenter’s in loco
parentis language because an applicant
who is either an individual who stood
in loco parentis for a veteran or a child
for whom a veteran stood in loco
parentis will be included in the
““personal representative” definition in
§ 38.600(b). Under that provision, VA
will accept a headstone or marker
request from an individual who stood in
the relationship of a family member, as
suggested by the commenter, and as
such we will make no further changes
based on this comment.

Replacement Headstones and Markers

VA received fourteen comments that
discussed replacing headstones and
markers that have become unreadable,
are damaged or do not properly mark a
veteran’s gravesite. Commenters
suggested VA allow historical
preservationists and cemetery
organizations to request replacement
markers, particularly for Civil War
gravesites where no family member was
likely to exist. One commenter
suggested VA make an exception to or
consider further expansion of the
applicant definition to include
individuals or groups seeking to
rehabilitate or replace markers that
were, in their view, improperly marked.
Another commenter suggested we revise
VA Form 40-1330 to include requests
for replacement markers. This
regulation on applicant definition
applies to requests to replace existing
markers that may have become damaged
or so worn that they are no longer
readable, a condition we refer to as
“unserviceable,” as well as to requests
to mark an unmarked grave. The
definition of applicant is equally
applicable, irrespective of whether the
request is for a new or a replacement
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headstone or marker. We note, however,
that these individuals may be citing
difficulties they may have had not in
applying for the replacement, but in
providing sufficient documentation to
support the request. To the extent that
these comments are regarding the latter,
they are outside the scope of this
rulemaking, which only establishes who
may apply for a headstone or marker,
not whether VA may approve a request.
We make no change to the rule based on
these comments but we do clarify that
individuals identified in this regulation
will be recognized applicants for
original burial or memorial headstones
or markers or for replacement for an
unserviceable burial or memorial
headstones or markers.

Line of Succession for Family Members

Two commenters suggested VA clarify
a decedent’s family member lineage by
establishing a line of succession or
imposing other requirements to ensure a
decedent has an appropriate applicant.
One commenter suggested changes to
the headstone or marker request form
(VA Form 40-1330) to establish an
applicant’s relationship to a decedent.
The commenter indicated that if a next
of kin is not available, VA should allow
claims from descendants who
demonstrate a relationship to the
decedent based on notarized death
certificates and statements from
physicians. In adopting a new definition
of “family member,” VA is moving
away from the use of “next of kin,” so
the comment is somewhat outside the
scope of this rulemaking. We will be
requesting information regarding the
relationship of the applicant, but that,
too, is beyond the scope of this rule,
which is only to establish the definition
of applicant.

Another commenter suggested VA
clarify the order of priority that will be
used in applying the applicant
definition for memorial headstone or
marker requests in § 38.600(a)(2), which
requires an applicant to be a member of
the decedent’s family, which includes
the decedent’s spouse (or, with the
amendment discussed above, individual
who was in a legal union as defined in
38 CFR 3.1702(b)(1)(ii) with the
decedent), a child, parent, or sibling,
whether biological, adopted, or step
relation, and any lineal or collateral
descendant of the decedent.
Establishing an order of priority is a
substantive standard that requires notice
and comment. Because this rulemaking
only provided notice and sought
comment on the definition of applicant,
we do not here establish an order of
priority that must be followed when we
receive a claim from ‘“family members”

under either § 38.600(a)(1)(@i) or
§38.600(a)(2).

Eliminate Applicant Definition

Several commenters suggested that
VA eliminate any definition of applicant
for a headstone or marker. In general,
these comments express the view that
“anyone” can apply for benefits and
have their standing to do so adjudicated
along with the merits of their request.
However, we believe that
memorialization benefits are in some
ways unique among the benefits that VA
provides and require this additional
step because, for most other VA
benefits, the applicant is requesting
benefits for himself or herself. In the
case of headstones or markers, the
benefit is being requested by a third
party on behalf of the individual who is
entitled to it. While we have drafted this
regulation to broaden the pool of
potential applicants, we do not agree
that we should eliminate entirely the
requirement that a particular applicant
must request memorialization on behalf
of a veteran or other eligible decedent.
First, the authorizing statute, 38 U.S.C.
2306, requires that we provide a
headstone or marker “when requested”’
but does not indicate from whom we
should accept such requests. It is
generally accepted that an agency may,
through regulation, fill a gap such as
this. Second, as we have discussed
elsewhere in this final rule and in the
proposed rule, our intent, as much as
possible, is to reserve to the family of
the decedent decisions regarding
memorialization. This includes the
decision not to obtain a government-
furnished headstone or marker—or any
marker at all, if that is their decision.
VA cannot force individuals to apply for
or accept the benefits that we provide.
In addition to broadening the definition
of family beyond the previously more
restrictive “next-of-kin”’ standard, we
have provided five additional categories
of applicants who may request a burial
headstone or marker. We believe that
the new rule sufficiently allows for a
very broad applicant pool to request
burial headstones or markers for
decedents who bear no relation to them,
while balancing the need to respect
family decisions to memorialize their
loved ones, including the decision to
leave a gravesite unmarked. We make no
changes based on these comments.

Eliminate Date Restrictions

VA received twenty-four comments
that objected to VA’s use of April 6,
1917, as a limiting date in proposed
§38.600(a)(1)(v), now redesignated as
§38.600(a)(1)(vi). In that paragraph, we
state that any individual may apply for

a burial headstone or marker for a
veteran whose service ended prior to
that date, or for an individual whose
eligibility for memorialization derives
from a veteran whose service ended
prior to that date. Several commenters
suggested VA either eliminate the date
restriction or use a rolling date rather
than a specific date. A few commenters
suggested use of a different time limit,
such as 100 years from dates of the end
of WWI (1918) or the end of World War
11 (1945). Generally, these commenters
asserted that use of the 1917 “date-
certain” for burial marker requests
would only result in VA needing to
revisit in the future the same issues we
are addressing now that were caused by
a restrictive applicant standard. Two
commenters suggested VA adopt the
applicant standard proposed in
legislation introduced in 2013 and 2014,
which would allow any person to
request a marker if the deceased veteran
served more than 62 or 75 years before
the date of the memorialization request.
As stated in the proposed rule, we chose
to include a date after which we felt it
will be more likely that living family
members could be located and could
provide input into the marking of a
grave. Further, for those whose service
ended after 1917 and who have no
living family member, VA provides
ample alternatives for non-relative
applicants to request a headstone or
marker for those decedents. We
considered use of a rolling time frame
for applicants requesting
memorialization and found that
implementation of such a process would
likely be more complex than would be
required when using a date certain. The
rolling date actually equates to a date
certain, but a constantly changing one.
Adopting an ever-changing standard
introduces increased risk of human
error in determining whether the service
was or was not within the defined time
frame. In addition, it may require
annual updates to the computer system
to recognize the newly calculated year.
As indicated in the proposed rule, the
1917 date was established based on the
objective likelihood that those
decedents will not have living family
members to request a headstone or
marker.

Allow Non-Relative Memorial Marker
Applicants

VA received three comments
objecting to § 38.600(a)(2), in which we
require that applicants for memorial
headstones and markers to be members
of a decedent’s family, including
collateral and lineal descendants.
Commenters suggested VA include non-
relative applicants, such as historians,
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personal representatives, VSOs,
townships and counties, in the
definition of applicant for memorial
headstone and marker requests. As
explained in the proposed rule,
memorial headstones and markers, as
authorized under 38 U.S.C. 2306(b), are
distinguished from burial headstones
and markers because they are intended
to commemorate an eligible individual
whose remains are unavailable for
burial to provide a family with a
physical site to gather to mourn and
remember their loved one, similar to
that provided by a burial headstone or
marker when remains are available for
burial. As such, VA has determined that
requests for memorial headstones and
markers should be made by family
members who are likely to want to
memorialize someone whose life had
specific meaning to them. The
commenters offered no justification on
which we would consider changing this
previously stated position, therefore, we
make no changes to the applicant
definition based on these comments.

Various Comments Outside the Scope of
the Proposed Rule

VA received ten comments that do not
fit in any of the other categories of
comments discussed above and that VA
finds to be outside the scope of the
proposed expansion of the applicant
definition. One commenter suggested
the language of the proposed rule was
too difficult for ordinary citizens to
decipher. VA tries to make the
regulations as accessible as possible for
the general public. Most commenters
seemed to understand the proposed rule
because their comments were clearly
related to concepts expressed in the
rule, so we do not believe the rule was
unnecessarily difficult. Several other
commenters made suggestions regarding
considerations VA should make in
approving requests for headstones and
markers. For example, one commenter
suggested using DNA, archival, and
other technologies and assembling a
volunteer veteran panel to verify the
identity of an interred veteran to
determine the appropriate
memorialization. Another commenter
advised VA to exercise caution to
ensure that headstone or marker
inscriptions, including emblems of
belief and service information (e.g.,
Medal of Honor) be valid and
appropriate, and another advised
checking for the “‘reasonableness” of a
request to ensure we do not mark a
grave for the same individual multiple
times. Another commenter suggested
VA impose penalties for the destruction
of a Government-furnished headstone or
marker. Two commenters referred to

procedures relating to memorialization
of veterans interred in foreign countries.
Two commenters expressed concerns
about the limitation of headstones and
markers for decedents who die prior to
the November 1, 1990, date, which
applies to eligibility for a second marker
under 38 U.S.C. 2306(d)(4). Another
commenter appeared to assert that VA
requires proof of burial in requests for

a memorial headstone or marker and
expressed disagreement with such a
requirement. One commenter suggested
VA create bronze or metal emblems to
be affixed to non-VA headstones and
markers. All of these comments are in
regard to aspects of the headstone and
marker program that are unrelated to the
proposed amendment of the applicant
definition. It would be inappropriate to
address these issues in this final rule,
and there are no changes we can make
to the rule on the definition of applicant
that would address these comments.

Proposed Rule Vulnerabilities

One commenter noted the proposed
expansion of the applicant definition
would be problematic because it would
increase costs beyond what was
estimated in the economic impact
analysis and could be abused by
interested third parties. Allowing non-
relatives to request memorialization for
veterans who have long been deceased
could potentially conflict with what the
commenter believes is a family’s
responsibility to mark a gravesite or
leave the gravesite unmarked in
accordance with veteran’s family’s
wishes at the time of burial. The
commenter remarked that unaffiliated
individuals and special interest
organizations should not be allowed to
further their own goals by manipulating
another person’s gravesite, particularly a
veteran’s. The commenter also
expressed concern that VA did not
require non-relative applicants for
veterans post-WWI to document that an
attempt was made to locate the
decedent’s family members. We
appreciate the commenter’s well-
reasoned response to our rulemaking,
and we assure the commenter that we
did consider these issues prior to
issuing the proposed rule. However, the
intention of the rule was to increase the
ability of these interested parties to
apply for headstones and markers
because VA shares their goal of ensuring
that graves of those who have served our
country are appropriately marked. We
believe our approach strikes an
appropriate balance between protecting
the interests of a decedent’s family and
ensuring the appropriate
memorialization of veterans. We note
again that implementing an expanded

applicant standard is not a guarantee
that VA will issue the requested
headstone or marker, so we believe that
our estimate of costs is reasonable. To
the extent that the commenter’s other
statements are in regard to approval of
an application and not who may apply,
we find the comments outside the scope
of this rulemaking.

Single Commenter

VA received seventeen separate
comments from a single commenter
whose remarks about the proposed rule
primarily relate back to his efforts to
mark the gravesites of veterans who
perished in a 1935 hurricane while on
a Federal work detail, some of whom are
interred in individual gravesites in a
private cemetery in Florida, and some
whose remains are commingled in a
monument located on public land in
Florida. We note that we have
communicated with this commenter
several times on the hurricane veteran
memorialization requests (some of his
comments included excerpts from that
correspondence) and do not address that
issue here because it is outside the
scope of this rulemaking. Some issues
raised by this commenter were raised by
other commenters as well, including the
estimated costs of the rule, the need to
define applicant at all, and eliminating
the 1917 limiting date, which are
addressed elsewhere in this rulemaking.
We address here only the remaining
comments provided by this individual
as they relate to the proposed rule on
the definition of applicant.

The commenter stated that the rule, as
proposed, would restrict applications
for those who served after WWI and
would disenfranchise any such veteran
who lacks a next of kin to present a
memorialization request. These
statements incorrectly interpret the
provisions of the rule, as we provide
that family members (which is itself
defined more broadly than just “next of
kin”’), VSOs (and individuals employed
by the relevant state or local government
whose official responsibilities include
serving veterans and families of
veterans, as added in this final rule),
and others appropriately situated may
apply for burial headstones and markers
for those who served in WWI and later,
and their eligible dependents. The
commenter suggested we merely adopt
the provisions of either of two bills
introduced in the 113th Congress
instead of our proposed rule. We
decline to make that change because the
rule as proposed by VA will allow more
individuals to apply for headstones and
markers than either of the introduced
bills would have allowed, again because
of our use of an expansive definition of
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family member, rather than the limited
term “next of kin.” The commenter also
suggested VA allow our Congressional
oversight committees and the sponsors
of two bills time to submit comments on
the proposed rule for the record. Given
that VA received comments from
Congressional members within the
designated comment period, we make
no changes based on this comment. In
another comment, the individual notes
that the authorizing statute, 38 U.S.C.
2306, states that VA shall provide a
headstone or marker upon request but
the statute does not limit who may make
the request. He suggests that VA itself
should make the request. As discussed
previously, it is incumbent on executive
branch agencies to provide regulations
where statutory authority has gaps. This
is what VA has done. Also as discussed
previously, VA cannot force individuals
to apply for or accept the benefits we
provide. To make the “application”
ourselves would be to do just that. The
commenter proposed language to VA
regulations regarding disinterment, the
headstone and marker application
process, and group memorial
monuments, which fall outside the
scope of the proposed rule to amend the
applicant definition.

For all the reasons stated in the
proposed rule and noted above, VA is
adopting the proposed rule as final with
the above noted changes.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible, or if not
possible, such guidance is superseded
by this rulemaking.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
will directly affect only individuals and
will not directly affect small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the final
regulatory flexibility analysis
requirements of 5 U.S.C. 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that

agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), unless OMB waives such
review, as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking

document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm, by
following the link for VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.”

Catalog of Federal Domestic Assistance

There are no Catalog of Federal
Domestic Assistance numbers and titles
for the programs affected by this
document.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert D. Snyder, Interim Chief of Staff,
Department of Veterans Affairs,
approved this document on February
22, 2016 for publication.

List of Subjects in 38 CFR Part 38

Administrative practice and
procedure, Cemeteries, Claims, Crime,
Veterans.

Dated: February 26, 2016.
William F. Russo,
Director, Office of Regulation Policy &
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 38 as
set forth below:

PART 38—NATIONAL CEMETERIES
OF THE DEPARTMENT OF VETERANS
AFFAIRS

m 1. The authority citation for part 38
continues to read as follows:

Authority: 38 U.S.C. 107, 501, 512, 2306,
2402, 2403, 2404, 2408, 2411, 7105.

m 2. Amend § 38.600 as follows:
m a. Add paragraph (a);
m b. In paragraph (b) introductory text
remove ‘“§§38.617 and 38.618” and add
in its place “part 38”; and
m c. In paragraph (b) amend the
definition of “personal representative”
by removing “cemetery director”.

The addition reads as follows:

§38.600 Definitions.

(a)(1) Applicant defined—burial
headstones and markers. An applicant
for a headstone or marker that will mark
the gravesite or burial site of an eligible
deceased individual may be:

(i) A decedent’s family member,
which includes the decedent’s spouse or
individual who was in a legal union as
defined in 38 CFR 3.1702(b)(1)(ii) with
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the decedent; a child, parent, or sibling
of the decedent, whether biological,
adopted, or step relation; and any lineal
or collateral descendant of the decedent;

(ii) A personal representative, as
defined in paragraph (b) of this section;

(iii) A representative of a
Congressionally-chartered Veterans
Service Organization;

(iv) An individual employed by the
relevant state or local government
whose official responsibilities include
serving veterans and families of
veterans, such as a state or county
veterans service officer;

(v) Any individual who is
responsible, under the laws of the
relevant state or locality, for the
disposition of the unclaimed remains of
the decedent or for other matters
relating to the interment or
memorialization of the decedent; or

(vi) Any individual, if the dates of
service of the veteran to be
memorialized, or on whose service the
eligibility of another individual for
memorialization is based, ended prior to
April 6, 1917.

(2) Applicant defined—memorial
headstones and markers. An applicant
for a memorial headstone or marker to
commemorate an eligible individual
must be a member of the decedent’s
family, which includes the decedent’s
spouse or individual who was in a legal
union as defined in 38 CFR
3.1702(b)(1)(ii) with the decedent; a
child, parent, or sibling of the decedent,
whether biological, adopted, or step
relation; and any lineal or collateral

descendant of the decedent.
* * * * *

§38.632 [Amended]

m 3. Amend § 38.632(b)(1) by removing
“a Government-furnished headstone or
marker and, in appropriate instances,”.
[FR Doc. 2016—04553 Filed 3-1-16; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2014-0879; FRL—9940-36]
Penoxsulam; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of penoxsulam in
or on multiple commodities which are
identified and discussed later in this
document. Interregional Research

Project Number 4 (IR—4) requested these
tolerances associated with pesticide
petition number (PP#) 4E8330, under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective
March 2, 2016. Objections and requests
for hearings must be received on or
before May 2, 2016, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2014—-0879, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460—-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Susan Lewis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance

regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2014-0879 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before May 2, 2016. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2014-0879, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 4,
2015 (80 FR 11611) (FRL-9922-68),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
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346a(d)(3), announcing the filing of a
pesticide petition (PP#) 4E8330 by
Interregional Research Project Number 4
(IR-4), 500 College Road East,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.605 be
amended by establishing tolerances for
residues of the herbicide penoxsulam,
(2-(2,2-difluoroethoxy)-N-(5,8-
dimethoxy[1,2,4] triazolo[1,5-
clpyrimidin-2-yl)-6-
(trifluoromethyl)benzenesulfonamide),
in or on fruit, pome, group 11-10 at 0.01
parts per million (ppm); fruit, stone,
group 12—12 at 0.01 ppm; fruit, small,
vine climbing, subgroup 13-07F, except
fuzzy kiwifruit at 0.01 ppm; nut, tree,
group 14-12 at 0.01 ppm; olive at 0.01
ppm; and pomegranate at 0.01 ppm. In
addition, the petitioner proposed
removal of existing tolerances on grape;
nut, tree, group 14; and pistachio as
they are superseded by this rule. That
document referenced a summary of the
petition prepared on behalf of IR—4 by
Dow AgroSciences LLC, the registrant,
which is available in the docket EPA—
HQ-OPP-2014-0879 at http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to ‘“‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for penoxsulam

including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with penoxsulam follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

In subchronic and chronic feeding
studies in rats and dogs, the kidney was
the most sensitive target organ.
Hyperplasia of the renal pelvic
epithelium was observed in both
species, and in the rat, effects on renal
function and increased severity of
chronic glomerulonephropathy were
also observed following chronic
exposure. Effects on the liver,
hematological parameters, and body
weight were observed sporadically in
some studies. In subchronic and chronic
feeding studies in mice, no effects of
toxicological significance were
observed.

There was no evidence of increased
quantitative or qualitative susceptibility
of fetuses or offspring, as compared to
adults. In developmental toxicity
studies in rats and rabbits, no
developmental toxicity was observed at
maternally toxic dose levels. In a 2-
generation reproduction study in rats,
delays in preputial separation were
noted in the presence of parental
toxicity. No treatment-related
neurotoxicity or immunotoxicity were
observed in any of the available studies
on penoxsulam. No systemic or dermal
toxicity was noted in a 28-day dermal
toxicity study in rats.

Although an increased incidence of
mononuclear cell leukemia (MNCL) was
observed in a chronic toxicity/
carcinogenicity study in Fisher 344 rats,
EPA determined that human cancer risk
is likely to be minimal and is not
conducting a separate quantitative
cancer assessment for the following
reasons: (1) Lack of a dose-response,
suggesting that the tumor may not be
treatment-related; (2) the tumors were
found in only one gender and one
species (they were not found in female
rats or mice); (3) the tumors are of
questionable relevance to humans since
there is no similar tumor occurring in
humans; (4) penoxsulam is negative for
mutagenicity; and (5) MNCL is not
associated with exposure to other
triazolopyrimidines, which is the

chemical class of herbicides to which
penoxsulam belongs. Therefore, based
on the current (2005) Agency guidelines
for cancer assessment, EPA has
determined that the chronic assessment
will be protective of any potential
cancer risks.

Specific information on the studies
received and the nature of the adverse
effects caused by penoxsulam as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document,
“Penoxsulam. Human Health New Use
Risk Assessment to Support the
Registration of Proposed Use on Pome
Fruit, Stone Fruit, Olive, Pomegranate,
and Fruit, Small, Vine Climbing
(Subgroup 13-07F, Except Fuzzy
Kiwifruit); and Crop Group Conversion
for Tree Nuts” on pages 10-16 in docket
ID number EPA-HQ-OPP-2014-0879.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for penoxsulam used for
human risk assessment is shown in
Table 1 of this unit.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR PENOXSULAM FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and uncer-
tainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (All Populations, in-
cluding Infants and Children and
Females 13—49 years of age).

No toxicological endpoint attributal

ble to a single exposure was identified in the available toxicology studies on penoxsulam.
This exposure scenario was therefore not asse:

ssed for human health risk.

Chronic dietary (All populations).

UFa =10 x
UFH =10 x
FQPA SF = 1x
Incidental oral short-term (1 to 30
days). UFa =10 x
UFh =10 x
FQPA SF = 1x

NOAEL = 14.7 mg/kg/day ..............

NOAEL= 17.8 mg/kg/day

Chronic RfD = 0.147 mg/kg/day ....
cPAD = 0.147 mg/kg/day

LOC for MOE = 100

1 Year Chronic Feeding Study in Dogs.
LOAEL = 46.2 mg/kg/day based on multifocal
hyperplasia of the renal pelvic epithelium.

13-Week Feeding Study in Dogs.

LOAEL = 49.4 mg/kg/day based on multifocal
hyperplasia of the renal pelvic epithelium and
crystals in the renal pelvis and collecting ducts.

Dermal (All Durations).

An endpoint for systemic toxicity

was not identified in the rat 28-day dermal study and there were no neurotoxic, develop-
mental, or immunotoxic effects observed for penoxsulam. This exposure scenario was not assessed for human health risk.

Inhalation Short-Term (1 to 30

days) and Intermediate-Term (1 | UFa = 10 x
to 6 months). UFy =10 x
FQPA SF = 1x

NOAEL= 17.8 mg/kg/day

LOC for MOE = 100

13-Week Feeding Study in Dogs.

LOAEL = 49.4 mg/kg/day based on multifocal
hyperplasia of the renal pelvic epithelium and
crystals in the renal pelvis and collecting ducts.

Cancer (Oral, dermal, inhalation).

Classification: A separate quantitative cancer assessment is not being conducted as the cRfD is considered protective of poten-
tial carcinogenic effects.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day = mil-
ligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UF = extrapolation from animal to human (interspecies). UFy = potential variation in sen-
sitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to penoxsulam, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing penoxsulam tolerances in 40
CFR 180.605. EPA assessed dietary
exposures from penoxsulam in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for penoxsulam; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
(DEEM-FCID) Version 3.16. This
software uses 2003-2008 food
consumption data from the U.S.
Department of Agriculture’s (USDA’s)
National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA). As to
residue levels in food, EPA tolerance-
level residues, 100 percent crop treated
(PCT) for all commodities, and DEEM
(Version 7.81) default processing
factors.

iii. Cancer. Based on the data
summarized in Unit ITII.A., EPA has
concluded that the chronic assessment
for penoxsulam is considered protective
of potential cancer risks. Therefore, a
separate dietary exposure assessment for
the purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for penoxsulam. Tolerance-level
residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. In drinking water, the residues of
concern include penoxsulam parent,
along with the following degradates:
BSTCA; 2-amino TCA; 5—OH-
penoxsulam; SFA; sulfonamide; and
5,8-diOH. The Agency used screening-
level water exposure models in the
dietary exposure analysis and risk
assessment for penoxsulam in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of penoxsulam. Further
information regarding EPA drinking
water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Penoxsulam is registered for control
of aquatic weeds. For that use pattern,
the maximum application rate is 150
parts per billion (ppb) in the water

column. For chronic dietary risk
assessment, the water concentration
value of 150 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Penoxsulam is currently registered for
the following uses that could result in
residential exposures: Residential and
commercial turf (lawns and golf
courses) and aquatic use sites. EPA
assessed residential exposure using the
following assumptions: For handlers, it
is assumed that residential use will
result in short-term (1 to 30 days)
duration dermal and inhalation
exposures. Residential post-application
exposure is also assumed to be short-
term (1-30 days) in duration, resulting
from the following exposure scenarios:

e Physical activities on turf: Adults
(dermal) and children 1-2 years old
(dermal and incidental oral);

e mowing turf: Adults (dermal) and
children 11 to <16 years old (dermal);

e exposure to golf courses during
golfing: Adults (dermal), children 11 to
<16 years old (dermal), and children 6
to <11 years old (dermal); and

e exposure during aquatic activities
(e.g. swimming): Adults (dermal,
inhalation, ingestion) and children 3 to
<6 years old (dermal, inhalation,
ingestion).


http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/about-water-exposure-models-used-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/about-water-exposure-models-used-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/about-water-exposure-models-used-pesticide

10774

Federal Register/Vol. 81, No. 41/ Wednesday, March 2, 2016/Rules and Regulations

Due to the lack of a dermal endpoint,
EPA did not quantify exposure and risk
estimates from dermal exposure
scenarios. EPA did not combine
exposure resulting from adult handler
and post-application exposure resulting
from treated gardens, lawns, golfing,
and/or aquatic areas in residential
settings because of the conservative
assumptions and inputs within each
estimated exposure scenario. The
Agency believes that combining
exposures resulting from handler and
post-application activities would result
in an overestimate of adult exposure.
EPA selected the most conservative
adult residential scenario (adult handler
inhalation exposure from backpack
sprayer applications to lawns/turf) as
the contributing source of residential
exposure to be combined with the
dietary exposure for the aggregate
assessment. The children’s 3 to <6 oral
exposure is based on post-application
ingestion exposures during aquatic
activities. The children’s 1 to <2 oral
exposure is based on post-application
hand-to-mouth exposures from
applications to lawns/turf. To include
exposure from object-to-mouth and soil
ingestion in addition to hand-to-mouth
would overestimate the potential for
oral exposure. Further information
regarding EPA standard assumptions
and generic inputs for residential
exposures may be found at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/standard-
operating-procedures-residential-
pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found penoxsulam to
share a common mechanism of toxicity
with any other substances, and
penoxsulam does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that penoxsulam does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
No evidence of quantitative or
qualitative increased susceptibility, as
compared to adults, of rat fetuses to in
utero or postnatal exposure was
observed in developmental toxicity
studies in rats or rabbits or a
reproduction study in rats.
Developmental toxicity was not
observed in the rat or rabbit up to doses
resulting in maternal toxicity. In the rat
reproductive toxicity study, slightly
increased time to preputial separation in
F1 males and decreased pup weight gain
were observed in the presence of
parental toxicity (kidney lesions in
females).

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
penoxsulam is complete.

ii. There is no indication that
penoxsulam is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
penoxsulam results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to penoxsulam
in drinking water. EPA used similarly
conservative assumptions to assess

postapplication exposure of children as
well as incidental oral exposure of
toddlers. These assessments will not
underestimate the exposure and risks
posed by penoxsulam.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, penoxsulam is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to penoxsulam
from food and water will utilize 6% of
the cPAD for all infants <1 year old the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of penoxsulam is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Penoxsulam is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to penoxsulam.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 5,400 for adults and 2,100 for
children 1-2 years old, the two
population subgroups receiving the
greatest combined dietary and non-
dietary exposure. Because EPA’s level of
concern for penoxsulam is a MOE of 100
or below, these MOEs are not of
concern.


http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/standard-operating-procedures-residential-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/standard-operating-procedures-residential-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/standard-operating-procedures-residential-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/standard-operating-procedures-residential-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/standard-operating-procedures-residential-pesticide
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/cumulative-assessment-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/cumulative-assessment-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/cumulative-assessment-risk-pesticides
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4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, penoxsulam is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
penoxsulam.

5. Aggregate cancer risk for U.S.
population. As discussed in Unit III.A.,
EPA determined that the chronic
assessment is protective of the potential
cancer risks. Based on the chronic
assessment, there is no concern for an
aggregate cancer risk from exposure to
penoxsulam.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to penoxsulam
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology,
high performance liquid
chromatography (HPLC) methods with
positive-ion electro spray interface (ESI)
and tandem mass spectroscopy-mass
spectroscopy detector (LC/MS/MS), is
available to enforce the tolerance
expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex

Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. There are
currently no established Codex MRLs
for the residues of penoxsulam.

C. Revisions to Petitioned-For
Tolerances

EPA has revised the tolerance
expression to clarify first, that, as
provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of penoxsulam not
specifically mentioned; and second, that
compliance with the specified tolerance
levels is to be determined by measuring
only the specific compounds mentioned
in the tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of penoxsulam, (2-(2,2-
difluoroethoxy)-N-(5,8-dimethoxy[1,2,4]
triazolo[1,5-c]pyrimidin-2-yl)-6-
(trifluoromethyl)benzenesulfonamide),
in or on fruit, pome, group 11-10 at 0.01
ppm; fruit, small, vine climbing
subgroup 13-07F, except fuzzy kiwifruit
at 0.01 ppm; fruit, stone, group 12-12 at
0.01 ppm; nut, tree, group 14-12 at 0.01
ppm; olive at 0.01 ppm; and
pomegranate at 0.01 ppm. Additionally,
the existing tolerances for grape; nut,
tree, group 14; and pistachio are
removed.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,

April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).


mailto:residuemethods@epa.gov
mailto:residuemethods@epa.gov
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 23, 2016.
Susan Lewis,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.605, paragraph (a) is
revised to read as follows:

§180.605 Penoxsulam; tolerances for
residues.

(a) General. Tolerances are
established for residues of penoxsulam,
including its metabolites and
degradates, in or on the commodities
listed in the table below. Compliance
with the tolerance levels specified
below is to be determined by measuring
only penoxsulam 2-(2,2-difluoroethoxy)-
N-(5,8-dimethoxy[1,2,4]triazolo[1,5-c]
pyrimidin-2-yl)-6-(trifluoromethyl)
benzenesulfonamide, in or on the
commodity.

. Parts per
Commodity miIIioel

Almond, hulls .......ccoccvveiiieeen. 0.01
FiSh o 0.01
Fish, shellfish, crustacean .......... 0.01
Fish, shellfish, mollusc ............... 0.02
Fruit, pome, group 11-10 ........... 0.01
Fruit, small, vine climbing, sub-

group 13-07F, except fuzzy

KIWIfruit ..oocoeeeeeeiiiceeeeee 0.01
Fruit, stone, group 12-12 ........... 0.01
Nut, tree, group 14-12 .............. 0.01
OliVe oo 0.01
Pomegranate ... 0.01
Rice, grain ...... 0.02
Rice, straw .......ccoccveiiieiiiieee 0.50
* * * * *

[FR Doc. 2016-04598 Filed 3-1-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2015-0485; FRL-9942-48]

Alpha-[2,4,6-Tris[1-
(phenyl)ethyl]phenyl]-Omega-hydroxy
poly(oxyethylene) poly(oxypropylene)
copolymer; Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of Alpha-[2,4,6-
Tris[1-(phenyl)ethyllphenyl]-Omega-
hydroxy poly(oxyethylene)
poly(oxypropylene) copolymer, the
poly(oxypropylene) content averages 2—
8 moles, the poly(oxyethylene) content
averages 16—30 moles, when used as an
inert ingredient in a pesticide
formulation. Stepan Co. submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of Alpha-[2,4,6-Tris[1-
(phenyl)ethyllphenyl]-Omega-hydroxy
poly(oxyethylene) poly(oxypropylene)
copolymer, the poly(oxypropylene)
content averages 2—8 moles, the
poly(oxyethylene) content averages 16—
30 moles, on food or feed commodities.

DATES: This regulation is effective
March 2, 2016. Objections and requests
for hearings must be received on or
before May 2, 2016, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2015-0485, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Susan Lewis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2015-0485 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before May 2, 2016. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.


http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
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Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2015-0485, by one of the following
methods.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Background and Statutory Findings

In the Federal Register of Wednesday,
August 26, 2015 (80 FR 51763) (FRL-
9931-74), EPA issued a document
pursuant to FFDCA section 408, 21
U.S.C. 346a, announcing the receipt of
a pesticide petition (PP IN-10837) filed
by Stepan Company, 22 West Frontage
Road, Northfield, IL 60093. The petition
requested that 40 CFR 180.960 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of Alpha-[2,4,6-Tris[1-
(phenyl)ethyllphenyl]-Omega-hydroxy
poly(oxyethylene) poly(oxypropylene)
copolymer, the poly(oxypropylene)
content averages 2—8 moles, the
poly(oxyethylene) content averages 16—
30 moles; CAS No. 70880-56—7. That
document included a summary of the
petition prepared by the petitioner and
solicited comments on the petitioner’s
request. The Agency did not receive any
comments.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and

use in residential settings, but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . .” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). The polymer conforms to
the definition of a polymer given in 40
CFR 723.250(b) and meets the following
criteria that are used to identify low-risk
polymers:

1. The polymer is not a cationic
polymer nor is it reasonably anticipated

to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 Daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

7. The polymer’s minimum number
average MW (in amu) of 1,500 is greater
than 1,000 and less than 10,000 Daltons.
The polymer contains less than 10%
oligomeric material below MW 500 and
less than 25% oligomeric material
below MW 1,000, and the polymer does
not contain any reactive functional
groups.

Thus, the polymer meets the criteria
for a polymer to be considered low risk
under 40 CFR 723.250. Based on its
conformance to the criteria in this unit,
no mammalian toxicity is anticipated
from dietary, inhalation, or dermal
exposure to the polymer.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that the
polymer could be present in all raw and
processed agricultural commodities and
drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of
the polymer is 1,500 Daltons. Generally,
a polymer of this size would be poorly
absorbed through the intact
gastrointestinal tract or through intact
human skin. Since the polymer conform
to the criteria that identify a low-risk
polymer, there are no concerns for risks
associated with any potential exposure
scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
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V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found the polymer to
share a common mechanism of toxicity
with any other substances, and the
polymer does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that the polymer does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of the polymer, EPA has not
used a safety factor analysis to assess
the risk. For the same reasons the
additional tenfold safety factor is
unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of the polymer.

VIII. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever

possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for Alpha-[2,4,6-Tris[1—
(phenyl)ethyllphenyl]-Omega—hydroxy
poly(oxyethylene) poly(oxypropylene)
copolymer, the poly(oxypropylene)
content averages 2—8 moles, the
poly(oxyethylene) content averages 16—
30 moles.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of the polymer from
the requirement of a tolerance will be
safe.

X. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

XI. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: February 24, 2016. PART 180—[AMENDED] m 2.1n §180.960, add alphabetically the
Susan Lewis, following entry in the table to read as
Director Registration Division, Office of m 1. The authority citation for part 180~ follows:

Pesticide Programs. continues to read as follows: §180.960 Polymers; exemptions from the

Therefore, 40 CFR chapter I is Authority: 21 U.S.C. 321(q), 346a and 371.  requirement of a tolerance.
amended as follows: * * * * *

Polymer CAS No.

Alpha—[2,4,6—Tris[1—(phenyl)ethyl]phenyl]-Omega-hydroxy  poly(oxyethylene) poly(oxypropylene)  copolymer, the
poly(oxypropylene) content averages 2—-8 moles, the poly(oxyethylene) content averages 16—-30 moles. Minimum number-
average molecular weight (in amu) Of 1,500 ........iiiiiiiiiiieie ettt et e bt esa e et e e sae e et e ae e e b naee et s 70880-56-7

* * * * * * *

[FR Doc. 2016—04599 Filed 3—1-16; 8:45 am]
BILLING CODE 6560-50-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[NRC-2012-0059]

RIN 3150-AJ13

Approval of American Society of
Mechanical Engineers’ Code Cases

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations to incorporate by
reference proposed revisions of three
regulatory guides (RGs) which would
approve new, revised, and reaffirmed
Code Cases published by the American
Society of Mechanical Engineers
(ASME). This proposed action would
allow nuclear power plant licensees,
and applicants for construction permits,
operating licenses, combined licenses,
standard design certifications, standard
design approvals and manufacturing
licenses, to use the Code Cases listed in
these draft RGs as alternatives to
engineering standards for the
construction, inservice inspection, and
inservice testing of nuclear power plant
components. These engineering
standards are set forth in ASME Boiler
and Pressure Vessel Codes and ASME
Operations and Maintenance Codes,
which are currently incorporated by
reference into the NRC’s regulations.
The NRC is requesting comments on
this proposed rule and on the draft
versions of the three RGs proposed to be
incorporated by reference. The NRC is
also making available a related draft RG
that lists Code Cases that the NRC has
not approved for use. This draft RG will
not be incorporated by reference into
the NRC'’s regulations.

DATES: Submit comments on the
proposed rule and related guidance by
May 16, 2016. Submit comments
specific to the information collections

aspects of this rule by April 1, 2016.
Comments received after this date will
be considered if it is practical to do so,
but the NRC is able to ensure
consideration only of comments
received on or before this date.

ADDRESSES: You may submit comments
by any of the following methods (unless
this document describes a different
method for submitting comments on a
specific subject):

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0059. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tobin, Office of Nuclear
Reactor Regulation, telephone: 301-
415-2328, email: Jennifer.Tobin@
nrc.gov; and Anthony Cinson, Office of
Nuclear Regulatory Research, telephone:
301-415-2393; email: Anthony.Cinson@
nrc.gov. Both are staff of the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.

SUPPLEMENTARY INFORMATION:
Executive Summary

The purpose of this regulatory action
is to incorporate by reference into the
NRC regulations the latest revisions of

three RGs (currently in draft form for
comment). The three draft RGs identify
new, revised, and reaffirmed Code Cases
published by the ASME, which the NRC
has determined are acceptable for use as
alternatives to compliance with certain
provisions of the ASME Boiler and
Pressure Vessel Codes and ASME
Operations and Maintenance Codes
currently incorporated by reference into
the NRC'’s regulations. The three draft
RGs that the NRC proposes to
incorporate by reference are RG 1.84,
“Design, Fabrication, and Materials
Code Case Acceptability, ASME Section
III,” Revision 37 (Draft Regulatory Guide
(DG)-1295); RG 1.147, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1,” Revision
18 (DG-1296); and RG 1.192,
“Operation and Maintenance [OM] Code
Case Acceptability, ASME OM Code,”
Revision 2 (DG-1297). This proposed
action would allow nuclear power plant
licensees and applicants for
construction permits (CPs), operating
licenses (OLs), combined licenses
(COLs), standard design certifications,
standard design approvals, and
manufacturing licenses, to use the Code
Cases newly listed in these revised RGs
as alternatives to engineering standards
for the construction, inservice
inspection (ISI), and inservice testing
(IST) of nuclear power plant
components. The NRC also notes the
availability of a proposed version of RG
1.193, “ASME Code Cases Not
Approved for Use,” Revision 5 (DG—
1298). This document lists Code Cases
that the NRC has not approved for
generic use, and will not be
incorporated by reference into the
NRC'’s regulations. The NRC is not
requesting comment on RG 1.193.

The NRC prepared a draft regulatory
analysis to determine the expected
quantitative costs and benefits of the
proposed rule, as well as qualitative
factors to be considered in the NRC’s
rulemaking decision. The analysis
concluded that the proposed rule would
result in net savings to the industry and
the NRC. As shown in the following
table, the estimated total net benefit
relative to the regulatory baseline, the
quantitative benefits outweigh the costs
by a range from approximately
$5,504,000 (7-percent NPV) to
$6,520,000 (3-percent NPV).


mailto:Rulemaking.Comments@nrc.gov
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:Jennifer.Tobin@nrc.gov
mailto:Jennifer.Tobin@nrc.gov
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Total averted costs (Costs)
Attribute
Undiscounted 7% NPV 3% NPV

Industry IMpPIEMENtAtION .......cccoiiiiiie e ($1,933,000) ($1,933,000) ($1,933,000)
INAUSEIY OPEIAtION ..ottt et e st e s eneesneennenne $7,771,000 $6,375,000 $7,124,000
TOLAl INAUSHY COSES ..ttt ettt e e st st etesne et e sneeneesaeeneennenn $4,517,000 $3,353,000 $3,978,000
NRCImpIementahon ................................................................................................................ ($294000) ......... ($294000) ......... ($294000)
[N @@ o= = o o S $3,190,000 $2,444,000 $2,836,000
FE0] = T A (O 1 SR $2,896,000 $2,151,000 $2,543,000
TTINBE oo eeeeee s | $7,413,000 | $5,504,000 | $6,520,000

The regulatory analysis also
considered the following
nonquantifiable benefits for industry
and the NRC: (1) Would provide
licensees with flexibility and would
decrease licensee’s uncertainty when
making modifications or preparing to
perform ISI or IST; (2) consistency with
the provisions of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), which
encourages Federal regulatory agencies
to consider adopting voluntary
consensus standards as an alternative to
de novo agency development of
standards affecting an industry; (3)
consistency with the NRC’s policy of
evaluating the latest versions of
consensus standards in terms of their
suitability for endorsement by
regulations and regulatory guides; and
(4) consistency with the NRC’s goal to
harmonize with international standards
to improve regulatory efficiency for both
the NRC and international standards
groups.

The draft regulatory analysis
concludes that the proposed rule should
be adopted because it is justified when
integrating the cost-beneficial
quantitative results and the positive and
supporting nonquantitative
considerations in the decision. For more
information, please see the regulatory
analysis (ADAMS Accession No.
ML15041A816).

Table of Contents

1. Obtaining Information and Submitting
Comments
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B. Submitting Comments
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VII. Backfitting and Issue Finality
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IX. Incorporation by Reference—Reasonable
Availability to Interested Parties

X. Environmental Assessment and Proposed
Finding of No Significant Environmental
Impact

XI. Paperwork Reduction Act Statement

XII. Voluntary Consensus Standards

XIII. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2012—
0059 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0059.

¢ NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
““Availability of Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2012—
0059 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Background

The ASME develops and publishes
the ASME Boiler and Pressure Vessel
Code (BPV Code), which contains
requirements for the design,
construction, and ISI and examination
of nuclear power plant components, and
the ASME Code for Operation and
Maintenance of Nuclear Power Plants
(OM Code) 1, which contains
requirements for IST of nuclear power
plant components. In response to BPV
and OM Code user requests, the ASME
develops Code Cases that provide
alternatives to BPV and OM Code
requirements under special
circumstances.

1The editions and addenda of the ASME Code for
Operation and Maintenance of Nuclear Power
Plants have had different titles from 2005 to 2012,
and are referred to collectively in this rule as the
“OM Code.”
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The NRC approves and can mandate
the use of the ASME BPV and OM
Codes in §50.55a, ‘“Codes and
standards,” of title 10 of the Code of
Federal Regulations (10 CFR) through
the process of incorporation by
reference. As such, each provision of the
ASME Codes incorporated by reference
into, and mandated by § 50.55a
constitutes a legally-binding NRC
requirement imposed by rule. As noted
previously, ASME Code Cases, for the
most part, represent alternative
approaches for complying with
provisions of the ASME BPV and OM
Codes. Accordingly, the NRC
periodically amends § 50.55a to
incorporate by reference NRC RGs
listing approved ASME Code Cases that
may be used as alternatives to the BPV
and OM Codes.2

This rulemaking is the latest in a
series of rulemakings that incorporate
by reference new versions of several
RGs identifying new, revised, and
reaffirmed,? and unconditionally or
conditionally acceptable ASME Code
Cases that the NRC approves for use. In
developing these RGs, the NRC staff
reviews ASME BPV and OM Code
Cases, determines the acceptability of
each Code Case, and publishes its
findings in the RGs. The RGs are revised
periodically as new Code Cases are
published by the ASME. The NRC
incorporates by reference the RGs listing
acceptable and conditionally acceptable
ASME Code Cases into §50.55a.
Currently, NRC RG 1.84, “Design,
Fabrication, and Materials Code Case
Acceptability, ASME Section III,”
Revision 36; RG 1.147, “Inservice
Inspection Code Case Acceptability,
ASME Section XI, Division 1,” Revision
17; and RG 1.192, “Operation and
Maintenance Code Case Acceptability,
ASME OM Code,” Revision 1, are
incorporated into the NRC’s regulations
in §50.55a.

III. Discussion

This proposed rule would incorporate
by reference the latest revisions of the
NRC RGs that list ASME BPV and OM
Code Cases that the NRC finds to be
acceptable, or acceptable with NRC-

2 See “Incorporation by Reference of ASME BPV
and OM Code Cases” (68 FR 40469; July 8, 2003).

3Code Cases are categorized by ASME as one of
three types: New, revised, or reaffirmed. A new
Code Case provides for a new alternative to specific
ASME Code provisions or addresses a new need.
The ASME defines a revised Code Case to be a
revision (modification) to an existing Code Case to
address, for example, technological advancements
in examination techniques or to address NRC
conditions imposed in one of the RGs that have
been incorporated by reference into § 50.55a. The
ASME defines “reaffirmed’” as an OM Code Case to
be one that does not have any change to technical
content, but includes editorial changes.

specified conditions (“conditionally
acceptable”). Regulatory Guide 1.84
(DG-1295, Revision 37) would
supersede Revision 36; RG 1.147 (DG—
1296, Revision 18) would supersede
Revision 17; and RG 1.192 (DG-1297,
Revision 2) would supersede Revision 1.
The NRC also publishes a document (RG
1.193, “ASME Code Cases Not
Approved for Use”) that lists Code
Cases that the NRC has not approved for
generic use.

RG 1.193 is not incorporated by
reference into the NRC’s regulations;
however, NRC notes the availability of
a proposed version of RG 1.193,
Revision 5 (DG—1298). The NRC is not
requesting comment on DG-1298.

The ASME Code Cases that are the
subject of this rulemaking are the new,
revised, and reaffirmed Section IIl and
Section XI Code Cases listed in
Supplement 11 to the 2007 BPV Code
through Supplement 10 to the 2010 BPV
Code, and the OM Code Cases published
with the 2009 Edition through the 2012
Edition.

The latest editions and addenda of the
ASME BPV and OM Codes that the NRC
has approved for use are referenced in
§50.55a. The ASME also publishes
Code Cases that provide alternatives to
existing Code requirements that the
ASME developed and approved. The
proposed rule would incorporate by
reference RGs 1.84, 1.147, and 1.192,
allowing nuclear power plant licensees,
and applicants for CPs, OLs, COLs,
standard design certifications, standard
design approvals, and manufacturing
licenses under the regulations that
govern license certifications to use the
Code Cases listed in these RGs as
suitable alternatives to the ASME BPV
and OM Codes for the construction, ISI,
and IST of nuclear power plant
components. This action would be
consistent with the provisions of the
National Technology Transfer and
Advancement Act of 1995 (NTTAA),
Public Law 104-113, which encourages
Federal regulatory agencies to consider
adopting industry consensus standards
as an alternative to de novo agency
development of standards affecting an
industry. This action would also be
consistent with the NRC policy of
evaluating the latest versions of
consensus standards in terms of their
suitability for endorsement by
regulations or regulatory guides.

The NRC follows a three-step process
to determine acceptability of new,
revised, and reaffirmed Code Cases, and
the need for regulatory positions on the
uses of these Code Cases. This process
was employed in the review of the Code
Cases in Supplement 11 to the 2007
Edition through Supplement 10 to the

2010 Edition of the BPV Code and the
2009 Edition through the 2012 Edition
of the OM Code. The Code Cases in
these supplements and OM Editions and
Addenda are the subject of this
proposed rule. First, the ASME develops
Code Cases through a consensus
development process, as administered
by the American National Standards
Institute (ANSI), which ensures that the
various technical interests (e.g., utility,
manufacturing, insurance, regulatory)
are represented on standards
development committees and that their
view points are addressed fairly. The
NRC staff actively participates through
full involvement in discussions and
technical debates of the task groups,
working groups, subgroups, and
standards committee regarding the
development of new and revised
standards. The Code Case process
includes development of a technical
justification in support of each new or
revised Code Case. The ASME
committee meetings are open to the
public and attendees are encouraged to
participate. Task groups, working
groups, and subgroups report to a
standards committee. The standards
committee is the decisive consensus
committee in that it ensures that the
development process fully complies
with the ANSI consensus process.

Second, the standards committee
transmits a first consideration letter
ballot to every member of the standards
committee requesting comment or
approval of new and revised Code
Cases. Code Cases are approved by the
standards committee from the first
consideration letter ballot when at least
two thirds of the eligible consensus
committee membership vote approved,
there are no disapprovals from the
standards committee, and no
substantive comments are received from
the ASME oversight committees such as
the Technical Oversight Management
Committee (TOMC). The TOMC’s
duties, in part, are to oversee various
standards committees to ensure
technical adequacy and to provide
recommendations in the development of
codes and standards, as required. Code
Cases that were disapproved or received
substantive comments from the first
consideration ballot are reviewed by the
working level group(s) responsible for
their development to consider the
comments received. These Code Cases
are approved by the standards
committee on second consideration
when at least two thirds of the eligible
consensus committee membership vote
approved, and there are no more than
three disapprovals from the consensus
committee.
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Third, the NRC reviews new, revised,
and reaffirmed Code Cases to determine
their acceptability for incorporation by
reference in § 50.55a through the subject
RGs. This rulemaking process, when
considered together with the ANSI
process for developing and approving
the ASME codes and standards, and
Code Cases, constitutes the NRC’s basis
that the Code Cases (with conditions as
necessary) provide reasonable assurance
of adequate protection to public health
and safety.

The NRC reviewed the new, revised,
and reaffirmed Code Cases identified in
the three draft regulatory guides

proposed to be incorporated by
reference into § 50.55a in this
rulemaking. The NRC proposes to
conclude, in accordance with the
process described, that the Code Cases
are technically adequate (with
conditions as necessary) and consistent
with current NRC regulations, and
referencing these Code Cases in the
applicable RGs, thereby approving them
for use subject to the specified
conditions.

A. Code Cases Proposed To Be
Approved for Unconditional Use

The Code Cases that are discussed in
TABLE I are new, revised or reaffirmed

Code Cases in which the NRC is not
proposing any conditions. The NRC
concludes, in accordance with the
process described for review of ASME
Code Cases, that each of the ASME Code
Cases listed in TABLE I are acceptable
for use without conditions. Therefore,
the NRC proposes to approve for
unconditional use the Code Cases listed
in TABLE I. This table identifies the
draft regulatory guide listing the
applicable Code Case that the NRC
proposes to approve for use.

TABLE |[—CODE CASES PROPOSED FOR UNCONDITIONAL USE

Code Case No.

Supplement

Title

Boiler and Pressure Vessel Code Section lll
(addressed in DG-1295, Table 1)

N—284—3 ...t 7 (10 Edition) ...ccoeeviiiiiiieeieee Metal Containment Shell Buckling Design Methods, Class MC, TC,
and SC Construction, Section Ill, Divisions 1 and 3.

N=500—4 .....ooriiiieeiieeeeeeeeee 8 (10 Edition) ....ccoeceeeveieiiiiiiiiens Alternative Rules for Standard Supports for Classes 1, 2, 3, and MC,
Section lll, Division 1.

N-520-5 ....coiiiiiiiinieie e 10 (10 Edition) .......cocevveeiiiriieene Alternative Rules for Renewal of Active or Expired N-type Certificates
for Plants Not in Active Construction, Section lll, Division 1.

N=594—1 .. i 8 (10 Edition) .....cccevevveeriiiieeieeee Repairs to P-4 and P-5A Castings without Postweld Heat Treatment
Class 1, 2, and 3 Construction, Section Ill, Division 1.

N=B37—1 .. 3 (10 Edition) ....ccoeevevevreercreeieee. Use of 44Fe-25Ni-21Cr-Mo (Alloy UNS N08904) Plate, Bar, Fittings,
Welded Pipe, and Welded Tube, Classes 2 and 3, Section lll, Divi-
sion 1.

N=B55-2 ...ceiiiiiieerie e 4 (10 Edition) ....cccocceeieiiiiiiiieiene Use of SA-738, Grade B, for Metal Containment Vessels, Class MC,
Section lll, Division 1.

N=763 ..o 2 (10 Edition) ....ccooevevevreeriiieeieenn ASTM A 709-06, Grade HPS 70W (HPS 485W) Plate Material With-
out Postweld Heat Treatment as Containment Liner Material or
Structural Attachments to the Containment Liner, Section lll, Divi-
sion 2.

N=TT77 o 4 (10 Edition) ....cooveevieeieiiieiiens Calibration of C, Impact Test Machines, Section Ill, Divisions 1, 2,
and 3.

N=785 e 11 (07 Edition) ...ccooviiiiiiiiiieee Use of SA-479/SA-479M, UNS S41500 for Class 1 Welded Con-
struction, Section I, Division 1.

N=811 Lo 7 (10 Edition) ....ccooveeviiiiiiiiceieens Alternative Qualification Requirements for Concrete Level Ill Inspec-
tion Personnel, Section Ill, Division 2.

N=815 .. 8 (10 Edition). ....ccccvevvreericieerienen. Use of SA-358/SA-358M Grades Fabricated as Class 3 or Class 4
Welded Pipe, Class CS Core Support Construction, Section lll, Di-
vision 1.

N=816 ..ceeirieeieeie e 8 (10 Edition) .....ccocceevviiiiiiiiiiene Use of Temper Bead Weld Repair Rules Adopted in 2010 Edition and
Earlier Editions, Section Ill, Division 1.

N=817 e 8 (10 Edition). ...cccoevieiiiiiiiiieeee Use of Die Forgings, SB—247, UNS A96061 Class T6, With Thick-
ness <4.000 in. Material, Class 2 Construction (1992 Edition or
Later), Section Ill, Division 1.

N=819 ..o 8 (10 Edition) ....ccocveviiiiiiiiciies Use of Die Forgings, SB-247, UNS A96061 Class T6, With Thick-
ness <4.000 in. Material, Class 2 Construction (1989 Edition with
the 1991 Addenda or Earlier), Section Ill, Division 1.

N=822 ..o 8 (10 Edition) ....ccoevviiiiiiiiiiieeee Application of the ASME Certification Mark, Section lll, Divisions 1, 2,
3, and 5.

Boiler and Pressure Vessel Code Section XI
(addressed in DG—-1296, Table 1)

N—=B09—1 .. 3 (10 Edition) ....coooeveieeniieieeeeee Alternative Requirements to Stress-Based Selection Criteria for Cat-
egory B—J Welds, Section XI, Division 1.

N—=B13-2 ... 4 (10 Edition) ....cccoevevevreeicieeeen Ultrasonic Examination of Full Penetration Nozzles in Vessels, Exam-
ination Category B-D, Reactor Nozzle-To-Vessel Welds, and Noz-
zle Inside Radius Section Figs. IWB-2500-7(a), (b), (c), and (d),
Section XI, Division 1.

N—B52-2 ....coiiiiiiriereceeee e 9 (10 Edition) ....coovevecveeiiirieeieee Alternative Requirements to Categorize B-G-1, B-G-2, and C-D
Bolting Examination Methods and Selection Criteria, Section XI, Di-
vision 1.
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TABLE |—CODE CASES PROPOSED FOR UNCONDITIONAL USE—Continued

Code Case No.

Supplement

Title

9 (10 Edition)

1 (13 Edition)

10 (10 Edition)

10 (10 Edition)

7 (10 Edition)

2 (10 Edition)

1 (10 Edition)

5 (10 Edition)

4 (10 Edition)

4 (10 Edition)

5 (10 Edition)

6 (10 Edition)

9 (10 Edition)
3 (13 Edition)

6 (13 Edition)

Qualification Requirements for Full Structural Overlaid Wrought Aus-
tenitic Piping Welds, Section XI, Division 1.

Evaluation Procedure and Acceptance Criteria for [pressurized water
reactors] (PWR) Reactor Vessel Head Penetration Nozzles, Sec-
tion XI, Division 1.

Roll Expansion of Class 1 Control Rod Drive Bottom Head Penetra-
tions in [boiling water reactors] BWRs, Section Xl, Division 1.

Roll Expansion of Class 1 In-Core Housing Bottom Head Penetra-
tions in BWRs, Section XI, Division 1.

Alternative Requirements for Additional Examinations of Class 2 or 3
Iltems, Section Xl, Division 1.

Alternative Requirements for Bolting Affected by Borated Water Leak-
age, Section XI, Division 1.

Alternative to IWA-5244 Requirements for Buried Piping, Section XI,
Division 1.

Alternative Requirements for Sleeve Reinforcement of Class 2 and 3
Moderate-Energy Carbon Steel Piping, Section XI, Division 1.

Alternative Pressure Testing Requirements for Class 1 Piping Be-
tween the First and Second Vent, Drain, and Test Isolation De-
vices, Section XI, Division 1.

Alternative Pressure Testing Requirements for Class 1 Piping Be-
tween the First and Second Injection Valves, Section Xl, Division 1.

Similar and Dissimilar Metal Welding Using Ambient Temperature
Automatic or Machine Dry Underwater Laser Beam Welding
(ULBW) Temper Bead Technique, Section XI, Division 1.

Alternative to Class 1 Extended Boundary End of Interval or Class 2
System Leakage Testing of the Reactor Vessel Head Flange O-
Ring Leak-Detection System, Section XI, Division 1.

Visual Examination, Section XI, Division 1.

Alternative Requirements for Examination of Control Rod Drive Hous-
ing Welds, Section XI, Division 1.

Qualification Requirements for Bolts and Studs, Section XI, Division
1.

Code for Operations an

d Maintenance (OM)

(addressed in DG-1297, Table 1)

Code Case No.

Edition

Title

2012 Edition
2012 Edition ...
2012 Edition ...
2012 Edition ...
2012 Edition

2012 Edition

2012 Edition

2012 Edition

2012 Edition

2012 Edition

Thermal Relief Valve Code Case, OM Code-1995, Appendix |

Testing of Liquid Service Relief Valves without Insulation.

Alternative Rules for Digital Instruments.

Alternative Requirements for Pump Testing.

Alternative Rules for Preservice and Inservice Testing of Power-Op-
erated Valves That Are Used for System Control and Have a Safe-
ty Function per OM-10, ISTC-1.1, or ISTA-1100.

Performance-Based Requirements for Extending Snubber Inservice
Visual Examination Interval at [light water reactor] (LWR) Power
Plants.

Alternative Rules for Valve Testing Operations and Maintenance, Ap-
pendix I: BWR [control rod drive] CRD Rupture Disk Exclusion.

Performance-Based Requirements for Extending the Snubber Oper-
ational Readiness Testing Interval at LWR Power Plants.

Alternative Rules for Testing ASME Class 1 Pressure Relief/Safety
Valves.

Inservice Test Frequency.

4 Code Case published in Supplement 1 to the 2013 Edition; included at the request of ASME.
5Code Case published in Supplement 3 to the 2013 Edition; included at the request of ASME.
6 Code Case published in Supplement 6 to the 2013 Edition; included at the request of ASME.

B. Code Cases Proposed To Be

Approved for Use With Conditions

The Code Cases that are discussed in
TABLE II are new, revised or reaffirmed

Code Cases in which the NRC is

proposing conditions. The NRC has
determined that certain Code Cases, as
issued by the ASME, are generally

acceptable for use, but that the

alternative requirements specified in

those Code Cases mus
in order to provide an

applicable Code Case,

of quality and safety. Accordingly, the

NRC proposes to impose conditions on
the use of these Code Cases to modify,

limit or clarify their requirements. The
conditions would specify, for each

activities that must be performed, the
limits on the activities specified in the
Code Case, and/or the supplemental
information needed to provide clarity.
These ASME Code Cases with
conditions are included in Table 2 of
DG-1295 (RG 1.84), DG-1296 (RG
1.147), and DG-1297 (RG 1.192). No
new ASME Code Cases with conditions

t be supplemented
acceptable level

the additional
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are proposed to be listed in Table 2 of

DG-1295 (RG 1.84).

TABLE [I—CODE CASES PROPOSED FOR CONDITIONAL USE

Code Case No.

Supplement

Title

Boiler and Pressure Vessel Code Section lll
(addressed in DG—-1295, Table 2)

No ASME Section lll Code Cases are proposed for Conditional Approval in this Rulemaking

Boiler and Pressure Vessel Code Section XI
(addressed in DG—-1296, Table 2)

10 (10 Edition)

9 (10 Edition)

8 (10 Edition)

6 (10 Edition)

6 (10 Edition)

9 (10 Edition)

9 (10 Edition)

6 (10 Edition)

6 (10 Edition)

6 (10 Edition)
3 (10 Edition)

4 (10 Edition)

Alternative Methods—Quialification for Nozzle Inside Radius Section
from the Outside Surface, Section Xl, Division 1.

Repair of Class 1 and 2 SB-163, UNS N06600 Steam Generator
Tubing, Section XI, Division 1.

Examination Requirements for Steam Generator Nozzle-to-Vessel
Welds, Section Xl, Division 1.

Similar and Dissimilar Metal Welding Using Ambient Temperature
Machine GTAW Temper Bead Technique, Section XI, Division 1.
Alternative Repair/Replacement Requirements for Items Classified in
Accordance with Risk-Informed Processes, Section Xl, Division 1.
Weld Overlay of Classes 1, 2, and 3 Socket Welded Connections,

Section XI, Division 1.

Alternative Acceptance Criteria for Flaws in Ferritic Steel Compo-
nents Operating in the Upper Shelf Temperature Range, Section
XI, Division 1.

Optimized Structural Dissimilar Metal Weld Overlay for Mitigation of
PWR Class 1 Items, Section Xl, Division 1.

Alternative Requirements for Preparation and Submittal of Inservice
Inspection Plans, Schedules, and Preservice and Inservice Sum-
mary Reports, Section XI, Division 1.

Alternative Requirements for Pad Reinforcement of Class 2 and 3
Moderate Energy Carbon Steel Piping for Raw Water Service, Sec-
tion Xl, Division 1.

Alternative Requirements for BWR Class 1 System Leakage Test
Pressure Following Repair/Replacement Activities, Section Xl, Divi-
sion 1.

Dissimilar Metal Welds Joining Vessel Nozzles to Components, Sec-
tion XI, Division 1.

Code for Operations an

d Maintenance (OM)

(addressed in DG-1297, Table 2)

Code Case No.

Edition

Title

OMN-1 Revision 1

2012 Edition

2012 Edition

2012 Edition

2012 Edition
2012 Edition

2012 Edition ...
2012 Edition

2012 Edition

Alternative Rules for Preservice and Inservice Testing of Active Elec-
tric Motor-Operated Valve Assemblies in Light-Water Reactor
Power Plants.

Requirements for Safety Significance Categorization of Components
Using Risk Insights for Inservice Testing of LWR Power Plants.

Requirements for Risk Insights for Inservice Testing of Check Valves
at LWR Power Plants.

Use of a Pump Curve for Testing.

Alternative Requirements for Inservice Testing Using Risk Insights for
Pneumatically and Hydraulically Operated Valve Assemblies in
Light-Water Reactor Power Plants (OM-Code 1998, Subsection
ISTC).

Use of a Pump Curve for Testing.

Alternate Testing Requirements for Pumps Tested Quarterly Within
+20% of Design Flow.

Alternative Upper Limit for the Comprehensive Pump Test.

The NRC’s evaluation of the Code
Cases and the reasons for the NRC’s
proposed conditions are discussed in
the following paragraphs. The NRC
requests public comment on these Code
Cases and the proposed conditions.
Notations have been made to indicate

versions of the RG.

(DG-1295/RG 1.84)

the conditions duplicated from previous

ASME BPV Code, Section III Code Cases

2007 Edition through Supplement 10 to
the 2010 Edition that the NRC proposes
to conditionally approve in draft
Revision 37 of RG 1.84.

There are no new or revised Section
III Code Cases in Supplement 11 to the
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ASME BPV Code, Section XI Code Cases
(DG-1296/RG 1.147)

Code Case N-552—1 [Supplement 10,
2010 Edition]

Type: Revised.

Title: Alternative Methods—
Qualification for Nozzle Inside Radius
Section from the Outside Surface,
Section XI, Division 1.

The proposed conditions on Code
Case N-552—1 are identical to the
conditions on N-552 that were
approved by the NRC in Revision 16 of
RG 1.147 in October 2010.

The reasons for imposing these
conditions are not addressed by Code
Case N-552—1 and, therefore, these
conditions would be retained in
proposed Revision 18 of RG 1.147 (DG—
1296).

Code Case N-576-2 [Supplement 9,
2010 Edition]

Type: Revised.

Title: Repair of Class 1 and 2 SB-163,
UNS N06600 Steam Generator Tubing,
Section XI, Division 1.

The proposed conditions on Code
Case N-576-2 are identical to the
conditions on N-576—1 that were
approved by the NRC in Revision 17 of
RG 1.147 in October 2014. The reasons
for imposing these conditions are not
addressed by Code Case N-552-2 and,
therefore, these conditions would be
retained in proposed Revision 18 of RG
1.147 (DG-1296).

Code Case N-593-2 [Supplement 8,
2010 Edition]

Type: Revised.

Title: Examination Requirements for
Steam Generator Nozzle-to-Vessel
Welds, Section XI, Division 1.

The first condition on Code Case N—
593-2 is identical to the condition on
Code Case N—593 that was first
approved by the NRC in Revision 13 of
RG 1.147 in June 2003. The condition
stated that, “Essentially 100 percent (not
less than 90 percent) of the examination
volume A-B-C-D-E-F-G-H [in Figure
1 of the Code Case] must be examined.”
The reasons for imposing this condition
in Code Case N-593 continue to apply
to Code Case N-593-2. Therefore, this
condition would be retained for this
Code Case in Revision 18 of RG 1.147.

The second condition on Code Case
N-593-2 is new. Revision 2 of the Code
Case reduces the weld examination
volume by reducing the width examined
on either side of the weld from t,/2 to
/2 in. The basis for this change in
inspection volume is to make the
examination volume for steam generator
nozzle-to-vessel welds (under Code Case
N-593-2) consistent with that specified

in Code Case N-613-1 for similar vessel
nozzles.

The NRC identified an issue with
respect to Code Case N-593-2 with
respect to its inconsistency with Code
Case N-613-1. Code Case N-593-2 and
Code Case N-613—1 address certain
types of nozzle-to-vessel welds. Code
Case N—613-1 states that ““. . .Category
B-D nozzle-to-vessel welds previously
ultrasonically examined using the
examination volumes of Figs. IWB—
2500-7(a), (b), and (c) may be examined
using the reduced examination volume
(A-B—-C-D-E-F-G-H) of Figs. 1, 2, and
3.” The keywords are “previously
examined.” Code Case N-613-1
requires the larger volume to have been
previously examined before
examinations using the reduced volume
can be performed. This ensures that
there are no detrimental flaws in the
component adjacent to the weld that
would be missed if the inspection was
performed only on the reduced volume.
However, Code Case N-593-2 allows a
licensee to immediately implement the
reduced volume. Accordingly, the NRC
is proposing to condition Code Case N—
593-2 to require that the examination
volume specified in Section XI, Table
IWB-2500-1, Examination Category B—
D, be used for the examination of steam
generator nozzle-to-vessel welds at least
once prior to use of the reduced volume
allowed by the Code Case.

Code Case N-638—6 [Supplement 6,
2010 Edition]

Ty{)e: Revised.

Title: Similar and Dissimilar Metal
Welding Using Ambient Temperature
Machine GTAW Temper Bead
Technique, Section XI, Division 1.

Code Case N-638—6 allows the use of
the automatic or machine gas-tungsten
arc welding (GTAW) temper bead
technique. The GTAW is a proven
method that can produce high-quality
welds because it affords greater control
over the weld area than many other
welding processes.

The NRC first approved Code Case N—
638 (Revision 0) in 2003 (Revision 13 of
Regulatory Guide 1.147). Code Case N—
638—4 was approved by the NRC in
Revision 16 of RG 1.147 with two
conditions. Code Case N-638-5 was not
approved in RG 1.147 for generic use
but has been approved through requests
for an alternative to § 50.55a. Code Case
N-638—6 address one of the NRC’s
concerns that were raised when Code
Case N-638—4 was considered for
approval and, therefore, the NRC is
proposing to delete that condition from
RG 1.147.

Many of the provisions for developing
and qualifying welding procedure

specifications for the temper bead
technique that were contained in earlier
versions of the Code Case have been
incorporated into ASME Section IX,
“Welding and Brazing Qualifications,”
QW-290, “Temper Bead Welding.”
Code Case N-638-6 retains the
provisions not addressed by QW-290
and references QW-290 in lieu of
specifying them directly in the Code
Case.

In addition to retaining one of the two
conditions on Code Case N—638—4, the
NRC is proposing to add a new
condition to address technical issues
raised by certain provisions of Code
Case N-638—6.

The retained condition on Code Case
N-638-6 pertains to the qualification of
NDE and is identical to the condition on
N-638—4 that was approved by the NRC
in Revision 17 of RG 1.147 in October
2014. The reasons for imposing this
condition is not addressed by Code Case
N-638-6 and, therefore, this condition
would be retained in proposed Revision
18 of RG 1.147 (DG-1296).

The new proposed condition is that
section 1(b)(1) of the Code Case shall
not be used. Section 1(b)(1) would allow
through-wall circumferential repair
welds to be made using the temper bead
technique without heat treatment.
Revisions 1 through 5 of N-638 limited
the depth of the weld to one-half of the
ferritic base metal thickness and the
previously stated condition will limit
repairs to this previously approved
value. Repairs exceeding one-half of the
ferritic base metal thickness may
represent significant repairs (e.g.,
replacement of an entire portion of the
reactor coolant loop). Until the NRC has
more experience with such repairs, the
NRC is imposing this condition so that
prior NRC approval is necessary. Once
significant experience is obtained
demonstrating such major repairs can be
performed safely, the NRC will consider
relaxing this condition.

Code Case N-662—1 [Supplement 6,
2010 Edition]

Type: Revised.

Title: Alternative Repair/Replacement
Requirements for Items Classified in
Accordance with Risk-Informed
Processes, Section XI, Division 1.

The proposed condition on Code Case
N-662-1 is identical to the condition on
N-662 that was approved by the NRC in
Revision 16 of RG 1.147 in October
2010. The reasons for imposing this
condition are not addressed by Code
Case N-662—1 and, therefore, this
condition would be retained in DG—
1296/proposed Revision 18 of RG 1.147.
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Code Case N-666—1 [Supplement 9,
2010 Edition]

Type: Revised.

Title: Weld Overlay of Classes 1, 2,
and 3 Socket Welded Connections,
Section XI, Division 1.

Code Case N-666 was
unconditionally approved in Revision
17 of RG 1.147. The NRC proposes to
approve Code Case N-666—1 with two
conditions.

The first proposed condition is that a
surface examination must be performed
on the completed weld overlay for Class
1 and Class 2 piping socket welds. Code
Case N—666-1 contains provisions for
the design, installation, evaluation,
pressure testing, and examination of the
weld overlays on Class 1, 2, and 3
socket welds. Section 5(a)(1) of the Code
Case requires nondestructive
examination (NDE) of the completed
weld overlay in accordance with the
Construction Code. However, various
Construction Codes have been used in
the design and fabrication of the nuclear
power plant fleet. The requirements for
NDE have changed over the years as
more effective and reliable methods and
techniques have been developed. In
addition, Construction Code practices
have evolved based on design and
construction experience. The NRC is
concerned that some of the Construction
Codes would not require a surface
examination of the weld overlay and
would therefore be inadequate for NDE
of the completed weld overlay. The NRC
believes that a VT—1 examination alone
would not be adequate and that a
surface or volumetric examination must
be performed on the completed weld
overlay for Class 1 and Class 2 piping
socket welds. Fabrication defects, must
be dispositioned using the surface or
volumetric examination criteria of the
Construction Code identified in the
Repair/Replacement Plan.

The second proposed condition
would require that a surface or
volumetric examination be performed if
required by the plant-specific
Construction Code, or that a VT-1
examination be performed after
completion of the weld overlay.
Paragraph 5(a) of the Code Case requires
“visual and nondestructive examination
of the final structural overlay weld.” In
accordance with the requirement in
paragraph 5(a), a surface or volumetric
examination of the completed Class 3
piping socket weld overlay shall be
performed if required by the plant-
specific Construction Code. However,
where the plant-specific Construction
Code does not require a surface or
volumetric examination of the Class 3
piping socket weld, it would be

acceptable to only perform a VT—1
examination of the completed weld
overlay.

Code Case N-749 [Supplement 9, 2010
Edition]

Type: New.

Title: Alternative Acceptance Criteria
for Flaws in Ferritic Steel Components
Operating in the Upper Shelf
Temperature Range, Section XI,
Division 1.

The NRC proposes that instead of the
upper shelf transition temperature, T.,
as defined in the Code Case, the
following shall be used:

T, =154.8 °F + 0.82 x RTnpr (in U.S
Customary Units), and

TC =82.8°C +0.82 x RTNDT (Hl
International System (SI) Units).

T. is the temperature above which the
elastic plastic fracture mechanics
(EPFM) method must be applied.
Additionally, the NRC defines
temperature T.; below which the linear
elastic fracture mechanics (LEFM)
method must be applied:

Tcl =95.36 °F + 0.703 x RTNDT (IIl U.S
Customary Units), and

Tcl =47.7°C + 0.703 x RTNDT (1n
International System (SI) Units).

Between T, and T, while the fracture
mode is in transition from LEFM to
EPFM, users should consider whether or
not it is appropriate to apply the EPFM
method. Alternatively, the licensee may
use a different T. value if it can be
justified by plant-specific Charpy
Curves.

Code Case N-749 provides acceptance
criteria for flaws in ferritic components
for conditions when the material
fracture resistance will be controlled by
upper-shelf toughness behavior. These
procedures may be used to accept a flaw
in lieu of the requirements in Section
XI, paragraphs IWB—3610 and IWB-
3620 (which use LEFM to evaluate flaws
that exceed limits of Section XI,
paragraph IWB-3500). Code Case N-749
employs EPFM methods (J-integral) and
is patterned after the fracture
methodology and acceptance criteria
that currently exist in Section XI,
paragraph IWB-3730(b), and Section XI,
Nonmandatory Appendix K,
‘“Assessment of Reactor Vessels with
Upper Shelf Charpy Impact Energy
Levels.” The Code Case states that the
proposed methodology is applicable if
the metal temperature of the component
exceeds the upper shelf transition
temperature, T, which is defined as nil-
ductility reference temperature (RTnpr)
plus 105 °F. The justification for this, as
documented in the underlying White
Paper, PVP2012-78190, ““Alternative
Acceptance Criteria for Flaws in Ferritic
Steel Components Operating in the

Upper Shelf Temperature Range,” is
that the ASME Code, Section XI, K.
curve will give a (T- RTnpr) value of
105 °F at K. of 200 ksivVinch.

Defining an upper shelf transition
temperature purely based on LEFM data
is not convincing because it ignores
EPFM data and Charpy data and their
relationship to the LEFM data. The NRC
staff performed calculations on several
randomly selected reactor pressure
vessel surveillance materials with high
upper-shelf energy values and low
RTnpr values from three plants and
found that using T., as defined in the
Code case, is nonconservative because
at the temperature of RTnpr + 105 °F,
the Charpy curves show that most of the
materials will not reach their respective
upper-shelf levels. The NRC staff’s
condition is based on a 2015 ASME
Pressure Vessels and Piping Conference
paper (PVP2015-45307) by Mark Kirk,
Gary Stevens, Marjorie Erickson,
William Server, and Hal Gustin entitled
“Options for Defining the Upper Shelf
Transition Temperature (Tc) for Ferritic
Pressure Vessel Steels,” where T. and
T, are defined as the intersections of
specific toughness curves of LEFM data
and EPFM data as shown in that paper.
Using the model in the 2015 PVP paper
is justified because, in addition to its
theoretically motivated approach
applying the temperature-dependent
flow behavior of body-centered cubic
materials, the model is also supported
by numerous LEFM data and 809 EPFM
data in the upper shelf region.

While the T. proposed in Code Case
N-749 is conservative based on the
intersection of the mean curves of the
two sets of data, the NRC believes that
actual or bounding properties (on the
conservative side) should be used
instead of mean material properties for
evaluating flaws detected in a ferritic
component using the EPFM approach.
Further, the NRC’s approach considers
the temperature range for fracture mode
transition between LEFM and EPFM.
Based on the previous discussion, the
NRC proposes to impose a condition on
the use of Code Case N—749 that (1) the
two equations for T, be used instead of
T. as proposed in the Code Case for
requiring EPFM application when
temperature is above T, and (2) the two
equations for T, be used for requiring
LEFM application when temperature is
below T, Between T, and T., while
the fracture mode is in transition
between LEFM and EPFM, users should
consider whether or not it is appropriate
to apply the EPFM method.

Alternatively, the licensee may use a
different T. value if it can be justified
by plant-specific Charpy Curves.
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Code Case N-754 [Supplement 6, 2010
Edition]

Type: New.

Title: Optimized Structural Dissimilar
Metal Weld Overlay for Mitigation of
PWR Class 1 Items, Section XI, Division
1.

The NRC proposes to approve Code
Case N-754 with three conditions. Code
Case N-754 provides requirements for
installing optimized structural weld
overlays (OWOL) on the outside surface
of ASME Class 1 heavy-wall, large-
diameter piping composed of ferritic,
austenitic stainless steel, and nickel
base alloy materials in PWRs as a
mitigation measure where no known
defect exists or the defect depth is
limited to 50 percent through wall. The
upper 25 percent of the original pipe
wall thickness is credited as a part of
the OWOL design in the analyses
performed in support of these repairs.
The technical basis supporting the use
of OWQLs is provided in the Electric
Power Research Institute (EPRI)
Materials Reliability Project (MRP)
Report MRP-169, Revision 1-A entitled,
“Technical Basis for Preemptive Weld
Overlays for Alloy 82/182 Butt Welds in
PWRs.” By letter dated August 9, 2010
(ADAMS Accession No. ML101620010),
the NRC advised the Nuclear Energy
Institute (NEI) that the NRC staff found
that MRP-169, Revision 1, as revised by
letter dated February 3, 2010,
adequately described: Methods for the
weld overlay design; the supporting
analyses of the design; the experiments
that verified the analyses; and the
inspection requirements of the
dissimilar metal welds to be overlaid.

The first proposed condition would
require that the conditions imposed on
the use of OWOLs contained in the NRC
final safety evaluation for MRP-169,
Revision 1-A, must be satisfied.
Eighteen limitations and conditions are
described in the final safety evaluation
addressing issues such as fatigue crack
growth rates, piping loads, design life of
the weld overlay, and reexamination
frequencies. The imposition of the
conditions in the safety evaluation will
provide reasonable assurance that the
structural integrity of pipes repaired
through the use of weld overlays will be
maintained.

Code Case N-754 references Code
Case N-770-2, “Alternative
Examination Requirements and
Acceptance Standards for Class 1 PWR
Piping and Vessel Nozzle Butt Welds
Fabricated With UNS N06082 or UNS
W86182 Weld Filler Material With or
Without Application of Listed
Mitigation Activities, Section XI,
Division 1,” in order to provide ASME

requirements for the performance of the
preservice and inservice examinations
of OWOLs, with additional
requirements if the ultrasonic
examination is qualified for axial flaws.
The NRC has not yet approved Code
Case N-770-2 in the regulations.
However, the NRC has approved Code
Case N-770-1 with conditions in
§50.55a(g)(6)(ii)(F). Accordingly, the
second proposed condition on the use of
Code Case N-754 is that the preservice
and inservice inspections of OWOLs
must satisfy § 50.55a(g)(6)(ii)(F), i.e.,
meet the provisions of Code Case N—
770-1.

The third proposed condition
addresses a potential implementation
issue in Code Case N-754 with respect
to the deposition of the first layer of
weld metal. The second sentence in
paragraph 1.2(f)(2) states that “The first
layer of weld metal deposited may not
be credited toward the required
thickness, but the presence of this layer
shall be considered in the design
analysis requirements in 2(b).” The NRC
has found that among licensees there
can be various interpretations of the
words used in the ASME Code and Code
Cases. In this instance, the NRC felt the
word “may” needed to be changed to
“shall” in the second sentence in
paragraph 1.2(f)(2) as a condition for use
of this Code Case. Accordingly, the NRC
is proposing a third condition to clarify
that the first layer shall not be credited
toward the required OWOL thickness
unless the chromium content of the first
layer is at least 24 percent.

Code Case N-778 [Supplement 0, 2010
Edition]

Type: New.

Title: Alternative Requirements for
Preparation and Submittal of Inservice
Inspection Plans, Schedules, and
Preservice and Inservice Summary
Reports, Section XI, Division 1.

The NRC is proposing to approve
Code Case N-778 with two conditions.
Section XI, paragraph IWA—1400(d), in
the editions and addenda currently used
by the operating fleet, require licensees
to submit plans, schedules, and
preservice and ISI summary reports to
the enforcement and regulatory
authorities having jurisdiction at the
plant site. In licensees’ pursuit to
decrease burden, they have alluded to
the resources associated with the
requirement to submit the items
previously listed. Code Case N-778 was
developed to provide an alternative to
the requirements in the BPV Code in
that the items previously listed would
only have to be submitted if specifically
required by the regulatory and
enforcement authorities.

The NRC reviewed its needs with
respect to the submittal of the subject
plans, schedules, and reports, and
determined that it is not necessary to
require the submittal of plans and
schedules as the latest up-to-date plans
and schedules are available at the plant
site and can be requested by the NRC at
any time. However, the NRC determined
that summary reports still need to be
submitted. Summary reports provide
valuable information regarding
examinations that have been performed,
conditions noted during the
examinations, the corrective actions
performed, and the status of the
implementation of the ISI program.
Accordingly, the NRC is proposing to
conditionally approve Code Case N-778
to require that licensees continue to
submit summary reports in accordance
with paragraph IWA—6240 of the 2009
Addenda of ASME Section XI.

The two conditions proposed are
modeled on the requirements currently
in paragraph IWA—6240 of the 2009
Addenda, Section XI. The requirements
in Section XI do not specify when the
reports are to be submitted to the
regulatory authority; rather, the
requirements state only that the reports
shall be completed. The first proposed
condition would require that the
preservice inspection summary report
be submitted before the date of
placement of the unit into commercial
service. The second proposed condition
would require that the inservice
inspection summary report be submitted
within 90 calendar days of the
completion of each refueling outage.
The proposed conditions rely on the
date of commercial service and the
completion of a refueling outage to
determine when the reports needed to
be submitted to the regulatory authority.

Code Case N-789 [Supplement 6, 2010
Edition]

Type: New.

Title: Alternative Requirements for
Pad Reinforcement of Class 2 and 3
Moderate-Energy Carbon Steel Piping
for Raw Water Service, Section XI,
Division 1.

The NRC is proposing to approve
Code Case N-789 with two conditions.
For certain types of degradation, the
Code Case provides requirements for the
temporary repair of degraded moderate
energy Class 2 and Class 3 piping
systems by external application of
welded reinforcement pads. The Code
Case does not require inservice
monitoring for the pressure pad.
However, the NRC believes that it is
unacceptable not to monitor the
pressure pad because there may be
instances where an unexpected
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corrosion rate may cause the degraded
area in the pipe to expand beyond the
area that is covered by the pressure pad.
This could lead to the pipe leaking and
may challenge the structural integrity of
the repaired pipe. Therefore, the NRC is
proposing to approve Code Case N-789
with a condition to require a monthly
visual examination of the installed
pressure pad for evidence of leakage.

The NRC is concerned that the
corrosion rate specified in paragraph
3.1(1) of the Code Case may not address
certain scenarios. That paragraph would
allow either a corrosion rate of two
times the actual measured corrosion rate
at the reinforcement pad installation
location or four times the estimated
maximum corrosion rate for the system.
To ensure that a conservative corrosion
rate is used to provide sufficient margin,
the NRC is proposing a second
condition that would require that the
design of the pressure pad use the
higher of the two corrosion rates
calculated based on the same
degradation mechanism as the degraded
location.

Code Case N-795 [Supplement 3, 2010
Edition]

Type: New.

Title: Alternative Requirements for
BWR Class 1 System Leakage Test
Pressure Following Repair/Replacement
Activities, Section XI, Division 1.

The NRC is proposing to approve
Code Case N-795 with two conditions.
The first condition addresses a
prohibition against the production of
heat through the use of a critical reactor
core to raise the temperature of the
reactor coolant and pressurize the
reactor coolant pressure boundary
(RCPB) (sometimes referred to as
nuclear heat). The second condition
addresses the duration of the hold time
when testing non-insulated components
to allow potential leakage to manifest
itself during the performance of system
leakage tests.

Code Case N-795 was intended to
address concerns that the ASME-
required pressure test for boiling water
reactors (BWRs) that places the unit in
a position of significantly reduced
margin, approaching the fracture
toughness limits defined in the
Technical Specification Pressure-
Temperature (P-T) curves, and does not
allow the setpoint to approach the 100-
percent pressure value. The alternative
test provided by Code Case N—795
would be performed at slightly reduced
pressures and normal plant conditions,
which the NRC believes will constitute
an adequate leak examination and
would reduce the risk associated with

abnormal plant conditions and
alignments.

However, the NRC has a long-standing
prohibition against the production of
heat through the use of a critical reactor
core to raise the temperature of the
reactor coolant and pressurize the
RCPB. A letter dated February 2, 1990,
from James M. Taylor, Executive
Director for Operations, NRC, to Messrs.
Nicholas S. Reynolds and Daniel F.
Stenger, Nuclear Utility Backfitting and
Reform Group (ADAMS Accession No.
ML14273A002), established the NRC
position with respect to use of a critical
reactor core to raise the temperature of
the reactor coolant and pressurize the
RCPB. In summary, the NRC’s position
is that testing under these conditions
involves serious impediments to careful
and complete inspections, and
therefore, inherent uncertainty with
regard to assuring the integrity of the
reactor coolant pressure boundary.
Further, the practice is not consistent
with basic defense-in-depth safety
principles.

The NRC'’s position established in
1990 was reaffirmed in Information
Notice No. 98-13, ‘‘Post-Refueling
Outage Reactor Pressure Vessel Leakage
Testing Before Core Criticality,” dated
April 20, 1998. The Information Notice
was issued in response to a licensee that
had conducted an ASME Code, Section
X1, leakage test of the reactor pressure
vessel and subsequently discovered that
it had violated 10 CFR part 50, appendix
G, that pressure and leak testing before
the core is taken critical. The
Information Notice references NRC
Inspection Report 50-254/97-27,
(ADAMS Accession No. ML15216A276)
which documents that licensee
personnel performing VT-2
examinations of drywell at one BWR
plant covered 50 examination areas in
12 minutes, calling into question the
adequacy of the VT-2 examinations.

The bases for the NRC’s position on
the first condition are as follows:

1. Nuclear operation of a plant should
not commence before completion of
system hydrostatic and leakage testing
to verify the basic integrity of the RCPB,
a principal defense-in-depth barrier to
the accidental release of fission
products. In accordance with the
defense-in-depth safety precept, nuclear
power plant design provides multiple
barriers to the accidental release of
fission products from the reactor. The
RCPB is one of the principal fission
product barriers. Consistent with this
conservative approach to the protection
of public health and safety, and the
critical importance of the RCPB in
preventing accidental release of fission
products, the NRC has always

maintained the view that verification of
the integrity of the RCPB is a necessary

prerequisite to any nuclear operation of
the reactor.

2. Hydrotesting must be done
essentially water solid so that stored
energy in the reactor coolant is
minimized during a hydrotest or
leaktest.

3. The elevated reactor coolant
temperatures associated with critical
operation result in a severely
uncomfortable and difficult working
environment in plant spaces where the
system leakage inspections must be
conducted. The greatly increased stored
energy in the reactor coolant when the
reactor is critical increases the hazard to
personnel and equipment in the event of
a leak, and the elevated temperatures
contribute to increased concerns for
personnel safety due to burn hazards,
even if there is no leakage. As a result,
the ability for plant workers to perform
a comprehensive and careful inspection
becomes greatly diminished.

With respect to the second condition
and adequate pressure test hold time,
the technical analysis supporting Code
Case N-795 indicates that the lower test
pressure provides more than 90 percent
of the flow that would result from the
pressure corresponding to 100 percent
power. However, a reduced pressure
means a lower leakage rate so additional
time is required in order for there to be
sufficient leakage to be observed by
inspection personnel. Section XI,
paragraph IWA-5213, “Test Condition
Holding Time,” does not require a
holding time for Class 1 components
once test pressure is obtained. To
account for the reduced pressure, Code
Case N-795 would require a 15-minute
hold time for non-insulated
components. The NRC is proposing a
one-hour hold time for non-insulated
components. The NRC does not believe
that 15 minutes allows for an adequate
examination.

The NRC is interested in receiving
stakeholder feedback on the first
condition of Code Case N-795. What are
the impacts of this proposed condition
on the regulated community? Should
the condition be modified and, if so,
please provide the basis for such
modifications.

Code Case N-799 [Supplement 4, 2010
Edition]

Type: New.

Title: Dissimilar Metal Welds Joining
Vessel Nozzles to Components, Section
XI, Division 1.

The NRC proposes to approve Code
Case N-799 with six conditions. Code
Case N-799 is a new Code Case
developed to provide examination
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requirements for the steam generator
primary nozzle to pump casing
attachment weld for AP-1000 plants
and dissimilar metal welds joining
vessel nozzles to pumps used in recent
reactor designs (e.g., AP-1000,
Advanced BWR). Nuclear power plant
pump casings are typically
manufactured from cast austenitic
stainless steel (CASS) materials. The
NRC is proposing to condition the Code
Case to address the shortcomings in the
Code Case with respect to requirements
for ultrasonic examination.

The CASS is an anisotropic and
inhomogeneous material. The
manufacturing process can result in
varied and mixed structures. The large
size of the anisotropic grains affects the
propagation of ultrasound by causing
severe attenuation, changes in velocity,
and scattering of ultrasonic energy.
Refraction and reflection of the sound
beam occurs at the grain boundaries
which can result in specific volumes of
material not being examined, or defects
being missed or mischaracterized. The
grain structure of the associated
weldments also impacts the
effectiveness and reliability of the
examinations. Accordingly, it is
paramount that robust examination
techniques be used.

Research has been conducted by
several domestic and international
organizations attempting to address the
shortcomings associated with the use of
conventional methods for the inspection
of CASS materials. The results of a
study at Pacific Northwest National
Laboratory (PNNL) were published in
NUREG/CR-6933, ““Assessment of Crack
Detection in Heavy-Walled Cast
Stainless Steel Piping Welds Using
Advanced Low-Frequency Ultrasonic
Methods” (ADAMS Accession No.
ML071020409). The study demonstrated
that additional measures were required
to reliably detect and characterize flaws
in CASS materials and their associated
weldments.

Performance demonstration
requirements for CASS components and
associated weldments have not yet been
developed by the industry. To ensure
that effective and reliable examinations
are performed, the NRC is proposing the
following six conditions on the Code
Case.

The first proposed condition
addresses the gap between the probe
and component surface. Industry
experience shows that effective
ultrasonic examinations depend to a
great extent on limiting the gap between
the probe and component surface to less
than 0.032-inch. The BPV Code does not
have any requirements with respect to
surface smoothness and waviness. It has

been demonstrated that reduced
coupling and probe lift-off on “rough”
surfaces have the potential to present a
scattering effect at an interface where an
acoustic beam impinges, to redirect and
mode convert some energy which when
returned to the probe can be the source
of spurious signals, or cause flaws to be
mis-characterized or missed altogether.
Accordingly, the first proposed
condition would require that the
scanning surfaces have a gap less than
0.032-inch beneath the ultrasonic
testing probe. Gaps greater than 0.032-
inch must be considered to be
unexamined unless it can be
demonstrated on representative
mockups that a Section XI, Appendix
VIII, Supplement 10, demonstration can
be passed.

The second proposed condition (No.
2a in the draft RG) is that the
examination requirements of Section XI,
Mandatory Appendix I, paragraph
1-3200(c) must be applied. Code Case
N-799 does not contain specific
requirements regarding examination
techniques. Paragraph 1-3200(c)
contains specific requirements that can
be applied.

The third proposed condition (No. 2b
in the draft RG) is that the examination
of the dissimilar metal welds between
reactor vessel nozzles and components,
and between steam generator nozzles
and pumps must be full volume. As
described, the examination of coarse-
grained materials is problematic due to
effects such as sound beam redirection
and scattering, and therefore robust
techniques must be used on the full
volume to ensure that flaws are
detected.

The fourth proposed condition (No.
2c¢ in the draft RG) is that ultrasonic
depth and sizing qualifications for
CASS components must use the ASME
Code requirements in Section XI,
Appendix VIII, Supplement 10.
Supplement 10 contains qualification
requirements for dissimilar metal welds,
and the use of these requirements will
ensure that robust techniques are
applied.

The fifth proposed condition (No. 2d
in the draft RG) addresses the
examination of thick-walled
components with wall thicknesses
beyond the crack detection and sizing
capabilities of a through-wall ultrasonic
performance-based qualification. As
previously indicated, ASME Code rules
have not yet been developed for the
performance demonstration for CASS
components and associated weldments.
Accordingly, the fifth proposed
condition will require the examination’s
acceptability to be based on an
ultrasonic examination of the qualified

volume and a flaw evaluation of the
largest hypothetical crack that could
exist in the volume not qualified for
ultrasonic examination.

The sixth proposed condition (No. 2e
in the draft RG) is that cracks that are
detected but cannot be depth-sized with
performance-based procedures,
equipment, and personnel qualifications
consistent with Section XI, Appendix
VIII, shall be repaired or removed.

OM Code Cases (DG-1297/RG 1.192)

Code Case OMN-1, Revision 1 [2012
Edition]

Type: Revised.

Title: Alternative Rules for Preservice
and Inservice Testing of Active Electric
Motor-Operated Valve Assemblies in
Light-Water Reactor Power Plants.

The proposed conditions on Code
Case OMN-1, Revision 1 [2012 Edition]
are identical to the conditions on OMN—
1 [2006 Addenda] that were approved
by the NRC in Revision 1 of RG 1.192
in October 2014. The reasons for
imposing these conditions are not
addressed by Code Case OMN-1,
Revision 1 [2012 Edition] and, therefore,
these conditions would be retained in
DG-1297/proposed Revision 2 of RG
1.192.

Code Case OMN-3 [2012 Edition]

Type: Reaffirmed.

Title: Requirements for Safety
Significance Categorization of
Components Using Risk Insights for
Inservice Testing of LWR Power Plants.

The proposed conditions on Code
Case OMN-3 [2012 Edition] are
identical to the conditions on OMN-3
[2004 Edition] that were approved by
the NRC in Revision 1 of RG 1.192 in
October 2014. The reasons for imposing
these conditions are not addressed by
Code Case OMN-3 [2012 Edition] and,
therefore, these conditions would be
retained in DG-1297/proposed Revision
2 of RG 1.192.

Code Case OMN—4 [2012 Edition]

Type: Reaffirmed.

Title: Requirements for Risk Insights
for Inservice Testing of Check Valves at
LWR Power Plants.

The proposed conditions on Code
Case OMN—4 [2012 Edition] are
identical to the conditions on OMN—4
[2004 Edition] that were approved by
the NRC in Revision 1 of RG 1.192 in
October 2014. The reasons for imposing
these conditions are not addressed by
Code Case OMN—4 [2012 Edition] and,
therefore, these conditions would be
retained in DG-1297/proposed Revision
2 of RG 1.192.
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Code Case OMN-9 [2012 Edition]

Type: Reaffirmed.

Title: Use of a Pump Curve for
Testing.

The proposed conditions on Code
Case OMN-9 [2012 Edition] are
identical to the conditions on OMN-9
[2004 Edition] that were approved by
the NRC in Revision 1 of RG 1.192 in
October 2014. The reasons for imposing
these conditions are not addressed by
Code Case OMN-9 [2012 Edition] and,
therefore, these conditions would be
retained in DG—1297/proposed Revision
2 of RG 1.192.

Code Case OMN-12 [2012 Edition]

Type: Reaffirmed.

Title: Alternative Requirements for
Inservice Testing Using Risk Insights for
Pneumatically and Hydraulically
Operated Valve Assemblies in Light-
Water Reactor Power Plants (OM-Code
1998, Subsection ISTC).

The proposed conditions on Code
Case OMN-12 [2012 Edition] are
identical to the conditions on OMN-12
[2004 Edition] that were approved by
the NRC in Revision 1 of RG 1.192 in
October 2014. The reasons for imposing
these conditions are not addressed by
Code Case OMN-12 [2012 Edition] and,
therefore, these conditions would be
retained in DG-1297/proposed Revision
2 of RG 1.192.

Code Case OMN-16, Revision 1 [2012
Edition]

Type: Revised.

Title: Use of a Pump Curve for
Testing.

Code Case OMN-16, 2006 Addenda,
was approved by the NRC in Regulatory
Guide 1.192, Revision 1. With respect to
Code Case OMN-16, Revision 1, 2012
Edition, there was an editorial error in
the publishing of this Code Case and
Figure 1 from the original Code Case
(i.e., Rev. 0, 2006 Addenda) was
omitted. Accordingly, the NRC proposes
to conditionally approve OMN-16,
Revision 1, to require that Figure 1 from
the original Code Case be used when
implementing OMN-16, Revision 1.

Code Case OMN-18 [2012 Edition]

Type: Reaffirmed.

Title: Alternate Testing Requirements
for Pumps Tested Quarterly Within
+20% of Design Flow.

The ASME OM Code defines Group A
pumps as those pumps that are operated
continuously or routinely during normal
operation, cold shutdown, or refueling
operations. The OM Code specifies that
each Group A pump undergo a Group A
test quarterly and comprehensive test
biennially. The OM Code requires that
the reference value for a comprehensive

test to be within 20 percent of pump
design flow, while the reference value
for a Group A test needs to be within 20
percent of the pump design flow if
practicable. The biennial
comprehensive test was developed (first
appeared in the 1995 Edition of the OM
Code) because pump performance
concerns demonstrated that more
stringent periodic testing was needed at
a flow rate within a more reasonable
range of the pump design flow rate than
typically performed during pump
inservice testing in the past.

Currently when performing either the
quarterly Group A test or the biennial
comprehensive pump test, licensees
must comply with certain limits for the
flow Acceptable Range, the flow
Required Action Range, the differential
pressure (or discharge pressure)
Acceptable Range, and the differential
pressure (or discharge pressure)
Required Action Range. The limits for
the quarterly Group A test are obtained
by using a factor of 1.10 times the flow
reference value (Q,) or the differential or
discharge pressure reference value (AP,
or P,) as applicable to the pump type.
The limits for the biennial
comprehensive pump test are obtained
by using the factor of 1.03 times Q, or
AP, (or P,) as applicable to the pump
type, providing more restrictive test
ranges and higher quality data.

Code Case OMN-18, 2012 Edition,
would remove the Code requirement to
perform biennial comprehensive pump
where the quarterly Group A pump test
is performed within +20 percent of the
pump design flow rate with instruments
having the ability to obtain the
accuracies required for the
comprehensive pump test. The NRC
considers the performance of a quarterly
Group A pump test at flow within £20
percent of the pump design flow rate to
satisfy the intent of the biennial
comprehensive pump test with the
exception that the test acceptable ranges
and required action ranges are less
precise than required for the
comprehensive test. Therefore, the NRC
is proposing to conditionally approve
Code Case OMN-18, 2012 Edition, to
specify the use of a factor of 1.06 for the
Group A test parameters. The NRC
considers that the factor of 1.06 will
provide a reasonable test range when
applying Code Case OMN-18 to Group
A pumps tested quarterly within £20
percent of the pump design flow rate
that is not as restrictive as the test
ranges specified in the ASME OM Code
for the comprehensive test. The NRC
believes that the quarterly Group A test
for pumps within +20 percent of the
pump design flow rate combined with
the provisions in the Code Case OMN—

18 for the pump instrumentation and
the conditions in RG 1.192 for the test
ranges will provide reasonable
assurance of the operational readiness of
these pumps as an acceptable

alternative to the comprehensive pump
test provisions in the ASME OM Code.

Code Case OMN-19 [2012 Edition]

Type: Reaffirmed.

Title: Alternative Upper Limit for the
Comprehensive Pump Test.

A requirement for a periodic pump
verification test was added in
Mandatory Appendix V, “Pump
Periodic Verification Test Program,” to
the 2012 Edition of the OM Code. The
mandatory appendix is based on the
determination by the ASME that a pump
periodic verification test is needed to
verify that a pump can meet the
required (differential or discharge)
pressure as applicable, at its highest
design basis accident flow rate. Code
Case OMN-19, 2012 Edition, would
allow an applicant or licensee to use a
multiplier of 1.06 times the reference
value in lieu of the 1.03 multiplier for
the comprehensive pump test’s upper
“Acceptable Range” criteria and
“Required Action Range, High” criteria
reference in the ISTB test acceptance
criteria tables. The NRC is concerned
that Code Case OMN-19 does not
address the periodic pump verification
test. Therefore, the NRC proposes to
approve Code Case OMN-19, 2012
Edition, with the condition that the
provisions in paragraph ISTB-1400 and
Mandatory Appendix V be applied
when implementing the Code Case.

C. ASME Code Cases Not Approved for
Use (DG-1298/RG 1.193)

The ASME Code Cases that are
currently issued by the ASME but not
approved for generic use by the NRC are
listed in RG 1.193, “ASME Code Cases
not Approved for Use.” In addition to
ASME Code Cases that the NRC has
found to be technically or
programmatically unacceptable, RG
1.193 includes Code Cases on reactor
designs for high-temperature gas-cooled
reactors and liquid metal reactors,
reactor designs not currently licensed by
the NRC, and certain requirements in
Section III, Division 2, for submerged
spent fuel waste casks, that are not
endorsed by the NRC. Regulatory Guide
1.193 complements RGs 1.84, 1.147, and
1.192. It should be noted that the NRC
is not proposing to adopt any of the
Code Cases listed in RG 1.193.
Comments have been submitted in the
past, however, on certain Code Cases
listed in RG 1.193 where the commenter
believed that additional technical
information was available that might not
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have been considered by the NRC in its
determination not to approve the use of
these Code Cases. While the NRC will
consider those comments, NRC is not
requesting comment on RG 1.193 at this
time. Any changes in the NRC’s non-
approval of such Code Cases will be the
subject of an additional opportunity for
public comment.

IV. Section-by-Section Analysis

The following paragraphs in § 50.55a,
which list the three RGs that would be
incorporated by reference, would be
revised as follows:

Paragraphs (a)(3)(i): The reference to
“NRC Regulatory Guide 1.84, Revision
36,” would be amended to remove
“Revision 36" and add in its place
“Revision 37.”

Paragraphs (a)(3)(ii): The reference to
“NRC Regulatory Guide 1.147, Revision
17,” would be amended to remove
“Revision 17" and add in its place
“Revision 18.”

Paragraphs (a)(3)(iii): The reference to
“NRC Regulatory Guide 1.192, Revision
1,” would be amended to remove
“Revision 1”” and add in its place
“Revision 2.”

Cross-references to the
aforementioned Regulatory Guides,
which are listed within § 50.55a, are
being revised in a proposed rule
entitled, “Incorporation by Reference of
American Society of Mechanical
Engineers Codes and Code Cases” (RIN
3150-AI97; NRC-2011-0088);
anticipated to become effective before
this rule, if enacted.

This proposed administrative change
would simplify cross-referencing the
Regulatory Guides incorporated by
reference in § 50.55a.

Overall Considerations on the Use of
ASME Code Cases

This rulemaking would amend
§50.55a to incorporate by reference RG
1.84, Revision 37, which would
supersede Revision 36; RG 1.147,
Revision 18, which would supersede
Revision 17; and RG 1.192, Revision 2,
which would supersede Revision 1. The
following general guidance applies to
the use of the ASME Code Cases
approved in the latest versions of the
RGs that are incorporated by reference
into § 50.55a as part of this rulemaking.

The approval of a Code Case in the
NRC RGs constitutes acceptance of its
technical position for applications that
are not precluded by regulatory or other
requirements or by the
recommendations in these or other RGs.
The applicant and/or licensee are
responsible for ensuring that use of the
Code Case does not conflict with
regulatory requirements or licensee

commitments. The Code Cases listed in
the RGs are acceptable for use within
the limits specified in the Code Cases.

If the RG states an NRC condition on the
use of a Code Case, then the NRC
condition supplements and does not
supersede any condition(s) specified in
the Code Case, unless otherwise stated
in the NRC condition.

The ASME Code Cases may be revised
for many reasons (e.g., to incorporate
operational examination and testing
experience and to update material
requirements based on research results).
On occasion, an inaccuracy in an
equation is discovered or an
examination, as practiced, is found not
to be adequate to detect a newly
discovered degradation mechanism.
Hence, when an applicant or a licensee
initially implements a Code Case,
§50.55a requires that the applicant or
the licensee implement the most recent
version of that Code Case as listed in the
RGs incorporated by reference. Code
Cases superseded by revision are no
longer acceptable for new applications
unless otherwise indicated.

Section III of the ASME BPV Code
applies only to new construction (i.e.,
the edition and addenda to be used in
the construction of a plant are selected
based on the date of the construction
permit and are not changed thereafter,
except voluntarily by the applicant or
the licensee). Hence, if a Section III
Code Case is implemented by an
applicant or a licensee and a later
version of the Code Case is incorporated
by reference into § 50.55a and listed in
the RGs, the applicant or the licensee
may use either version of the Code Case
(subject, however, to whatever change
requirements apply to its licensing basis
(e.g., §50.59)).

A licensee’s ISI and IST programs
must be updated every 10 years to the
latest edition and addenda of Section XI
and the OM Code, respectively, that
were incorporated by reference into
§50.55a and in effect 12 months prior
to the start of the next inspection and
testing interval. Licensees who were
using a Code Case prior to the effective
date of its revision may continue to use
the previous version for the remainder
of the 120-month ISI or IST interval.
This relieves licensees of the burden of
having to update their ISI or IST
program each time a Code Case is
revised by the ASME and approved for
use by the NRC. Code Cases apply to
specific editions and addenda, and Code
Cases may be revised if they are no
longer accurate or adequate, so licensees
choosing to continue using a Code Case
during the subsequent ISI or IST
interval must implement the latest

version incorporated by reference into
§50.55a and listed in the RGs.

The ASME may annul Code Cases that
are no longer required, are determined
to be inaccurate or inadequate, or have
been incorporated into the BPV or OM
Codes. If an applicant or a licensee
applied a Code Case before it was listed
as annulled, the applicant or the
licensee may continue to use the Code
Case until the applicant or the licensee
updates its construction Code of Record
(in the case of an applicant, updates its
application) or until the licensee’s 120-
month IST or IST update interval
expires, after which the continued use
of the Code Case is prohibited unless
NRC authorization is given under
§50.55a(z). If a Code Case is
incorporated by reference into § 50.55a
and later annulled by the ASME because
experience has shown that the design
analysis, construction method,
examination method, or testing method
is inadequate, the NRC will amend
§50.55a and the relevant RG to remove
the approval of the annulled Code Case.
Applicants and licensees should not
begin to implement such annulled Code
Cases in advance of the rulemaking.

A Code Case may be revised, for
example, to incorporate user experience.
The older or superseded version of the
Code Case cannot be applied by the
licensee or applicant for the first time.

If an applicant or a licensee applied
a Code Case before it was listed as
superseded, the applicant or the
licensee may continue to use the Code
Case until the applicant or the licensee
updates its construction Code of Record
(in the case of an applicant, updates its
application) or until the licensee’s 120-
month ISI or IST update interval
expires, after which the continued use
of the Code Case is prohibited unless
NRC authorization is given under
§50.55a(z). If a Code Case is
incorporated by reference into § 50.55a
and later a revised version is issued by
the ASME because experience has
shown that the design analysis,
construction method, examination
method, or testing method is
inadequate; the NRC will amend
§50.55a and the relevant RG to remove
the approval of the superseded Code
Case. Applicants and licensees should
not begin to implement such superseded
Code Cases in advance of the
rulemaking.

V. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. This proposed
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rule affects only the licensing and
operation of nuclear power plants. The
companies that own these plants do not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the size
standards established by the NRC (10
CFR 2.810).

VI. Regulatory Analysis

The ASME Code Cases listed in the
RGs to be incorporated by reference
provide voluntary alternatives to the
provisions in the ASME BPV and OM
Codes for design, construction, ISI, and
IST of specific structures, systems, and
components used in nuclear power
plants. Implementation of these Code
Cases is not required. Licensees and
applicants use NRC-approved ASME
Code Cases to reduce unnecessary
regulatory burden or gain additional
operational flexibility. It would be
difficult for the NRC to provide these
advantages independently of the ASME
Code Case publication process without
expending considerable additional
resources.

The NRC has prepared a draft
regulatory analysis addressing the
quantitative and qualitative benefits of
the alternatives considered in this
proposed rulemaking and comparing the
costs associated with each alternative.
The draft regulatory analysis can be
found in ADAMS under accession No.
ML15041A816 and at
www.regulations.gov under Docket ID
NRC-2012—-0059. The NRC invites
public comment on this draft regulatory
analysis.

In addition to the general opportunity
to submit comments on the proposed
rule, the NRC also requests comments
on the NRC’s cost and benefit estimates
as shown in the draft regulatory
analysis.

VII. Backfitting and Issue Finality

The provisions in this proposed rule
would allow licensees and applicants to
voluntarily apply NRC-approved Code
Cases, sometimes with NRC-specified
conditions. The approved Code Cases
are listed in three RGs that are proposed
to be incorporated by reference into
§50.55a.

An applicant’s or a licensee’s
voluntary application of an approved
Code Case does not constitute
backfitting, inasmuch as there is no
imposition of a new requirement or new
position. Similarly, voluntary
application of an approved Code Case
by a 10 CFR part 52 applicant or
licensee does not represent NRC
imposition of a requirement or action,
which is inconsistent with any issue
finality provision in 10 CFR part 52. For

these reasons, the NRC finds that this
proposed rule does not involve any
provisions requiring the preparation of
a backfit analysis or documentation
demonstrating that one or more of the
issue finality criteria in 10 CFR part 52
are met.

VIII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“‘Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).
The NRC requests comment on this
document with respect to the clarity and
effectiveness of the language used.

IX. Incorporation by Reference—
Reasonable Availability to Interested
Parties

The NRC proposes to incorporate by
reference three NRC Regulatory Guides
that list new and revised ASME Code
Cases that NRC has approved as
alternatives to certain provisions of
NRC-required Editions and Addenda of
the ASME BPV Code and the ASME OM
Code. The draft regulatory guides DG—
1295, DG-1296, and DG-1297 will
correspond to final Regulatory Guide
(RG) 1.84, Revision 37; RG 1.147,
Revision 18; and RG 1.192, Revision 2,
respectively.

The NRC is required by law to obtain
approval for incorporation by reference
from the Office of the Federal Register
(OFR). The OFR’s requirements for
incorporation by reference are set forth
in 1 CFR part 51. On November 7, 2014,
the OFR adopted changes to its
regulations governing incorporation by
reference (79 FR 66267). The OFR
regulations require an agency to include
in a proposed rule a discussion of the
ways that the materials the agency
proposes to incorporate by reference are
reasonably available to interested
parties or how it worked to make those
materials reasonably available to
interested parties. The discussion in this
section complies with the requirement
for proposed rules as set forth in 1 CFR
51.5(a)(1).

The NRC considers “interested
parties” to include all potential NRC
stakeholders, not only the individuals
and entities regulated or otherwise
subject to the NRC’s regulatory
oversight. These NRC stakeholders are
not a homogenous group, so the
considerations for determining
“reasonable availability”’ vary by class
of interested parties. The NRC identifies
six classes of interested parties with

regard to the material to be incorporated
by reference in an NRC rule:

¢ Individuals and small entities
regulated or otherwise subject to the
NRC'’s regulatory oversight. This class
includes applicants and potential
applicants for licenses and other NRC
regulatory approvals, and who are
subject to the material to be
incorporated by reference. In this
context, ‘“small entities”” has the same
meaning as set out in § 2.810.

e Large entities otherwise subject to
the NRC'’s regulatory oversight. This
class includes applicants and potential
applicants for licenses and other NRC
regulatory approvals, and who are
subject to the material to be
incorporated by reference. In this
context, a “large entity” is one which
does not qualify as a “small entity”
under §2.810.

¢ Non-governmental organizations
with institutional interests in the
matters regulated by the NRC.

e Other Federal agencies, states, local
governmental bodies (within the
meaning of § 2.315(c)).

¢ Federally-recognized and State-
recognized Indian tribes.

e Members of the general public (i.e.,
individual, unaffiliated members of the
public who are not regulated or
otherwise subject to the NRC’s
regulatory oversight) and who need
access to the materials that the NRC
proposes to incorporate by reference in
order to participate in the rulemaking.

The three draft regulatory guides that
the NRC proposes to incorporate by
reference in this proposed rule, are
available without cost and can be read
online, downloaded, or viewed, by
appointment, at the NRC Technical
Library, which is located at Two White
Flint North, 11545 Rockville Pike,
Rockville, Maryland 20852; telephone:
301-415-7000; email:
Library.Resource@nrc.gov. The final
regulatory guides, if approved by the
OFR for incorporation by reference, will
also be available for inspection at the
OFR, as described in § 50.55a(a).

Because access to the three draft
regulatory guides, and eventually, the
final regulatory guides, are available in
various forms and no cost, the NRC
determines that the three draft
regulatory guides, DG-1295, DG-1296,
and DG-1297, and final regulatory
guides 1.84, Revision 37; RG 1.147,
Revision 18; and RG 1.192, Revision 2,
once approved by the OFR for
incorporation by reference, are
reasonably available to all interested
parties.
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X. Environmental Assessment and
Proposed Finding of No Significant
Environmental Impact

The Commission has determined
under the National Environmental
Policy Act (NEPA) of 1969, as amended,
and the Commission’s regulations in
subpart A of 10 CFR part 51, that this
rule, if adopted, would not be a major
Federal action significantly affecting the
quality of the human environment;
therefore, an environmental impact
statement is not required.

The determination of this
environmental assessment is that there
will be no significant effect on the
quality of the human environment from
this action. Interested parties should
note, however, that comments on any
aspect of this environmental assessment
may be submitted to the NRC as
indicated under the ADDRESSES section.

As alternatives to the ASME Code,
NRC-approved Code Cases provide an
equivalent level of safety. Therefore, the
probability or consequences of accidents
is not changed. There are also no
significant, non-radiological impacts
associated with this action because no
changes would be made affecting non-
radiological plant effluents and because
no changes would be made in activities
that would adversely affect the
environment. The determination of this
environmental assessment is that there
will be no significant offsite impact to
the public from this action.

XI. Paperwork Reduction Act
Statement

This proposed rule contains new or
amended information collection
requirements that are subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). This proposed rule
has been submitted to the Office of
Management and Budget (OMB) for
approval of the information collection
requirements.

Type of submission, new or revision:
Revision.

The title of the information collection:
Domestic Licensing of Production and
Utilization.

Facilities: Updates to Incorporation by
Reference and Regulatory Guides.

The form number if applicable: Not
applicable.

How often the collection is required:
On occasion.

Who will be required or asked to
report: Operating power reactor
licensees and applicants for power
reactors under construction.

An estimate of the number of annual
responses: — 38.

The estimated number of annual
respondents: 38.

An estimate of the total number of
hours needed annually to complete the
requirement or request: — 14,440 hours
(reduction of reporting hours.)

Abstract: This proposed rule is the
latest in a series of rulemakings that
incorporate by reference the latest
versions of several Regulatory Guides
identifying new and revised
unconditionally or conditionally
acceptable ASME Code Cases that are
approved for use. The incorporation by
reference of these Code Cases will
reduce the number of alternative
requests submitted by licensees under
§50.55a(z) by an estimated 38 requests
annually.

The NRC is seeking public comment
on the potential impact of the
information collections contained in
this proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of the burden of the
proposed information collection
accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
proposed information collection on
respondents be minimized, including
the use of automated collection
techniques or other forms of information
technology?

A copy of the OMB clearance package
and proposed rule is available in
ADAMS under Accession No.
ML15041A817 or may be viewed free of
charge at the NRC’s PDR, One White
Flint North, 11555 Rockville Pike, Room
0O-1 F21, Rockville, MD 20852. You
may obtain information and comment
submissions related to the OMB
clearance package by searching on http:
//www.regulations.gov under Docket ID
NRC-2012-0059.

You may submit comments on any
aspect of these proposed information
collections, including suggestions for
reducing the burden and on the four
issues, by the following methods:

e Federal rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0059.

e Mail comments to: FOIA, Privacy,
and Information Collections Branch,
Office of Information Services, Mail
Stop: T-5 F53, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—

0001 or to Vlad Dorjets, Desk Officer,
Office of Information and Regulatory
Affairs (3150-0011), NEOB-10202,
Office of Management and Budget,
Washington, DC 20503; telephone: 202—
395-7315, email: oira_submission@
omb.eop.gov.

Submit comments by April 1, 2016.
Comments received after this date will
be considered if it is practical to do so,
but the NRC staff is able to ensure
consideration only for comments
received on or before this date.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

XII. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. In this proposed rule, the
NRC is continuing to use ASME BPV
and OM Code Cases, which are ASME-
approved alternatives to compliance
with various provisions of the ASME
BPV and OM Codes. The NRC’s
approval of the ASME Code Cases is
accomplished by amending the NRC’s
regulations to incorporate by reference
the latest revisions of the following,
which are the subject of this
rulemaking, into § 50.55a: RG 1.84,
Revision 37; RG 1.147, Revision 18; and
RG 1.192, Revision 2. These RGs list the
ASME Code Cases that the NRC has
approved for use. The ASME Code
Cases are national consensus standards
as defined in the National Technology
Transfer and Advancement Act of 1995
and OMB Circular A-119. The ASME
Code Cases constitute voluntary
consensus standards, in which all
interested parties (including the NRC
and licensees of nuclear power plants)
participate. The NRC invites comment
on the applicability and use of other
standards.

XIII. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.


mailto:oira_submission@omb.eop.gov
mailto:oira_submission@omb.eop.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 81, No. 41/Wednesday, March 2, 2016 /Proposed Rules

10795

TABLE Ill—RULEMAKING RELATED DOCUMENTS

Document title

ADAMS Accession No./Federal Register
citation/web link

Federal Register Document—*“Incorporation by Reference of American Society of Mechanical
Engineers Codes and Code Cases,” September 18, 2015.

Federal Register Document—*“Incorporation by Reference of ASME BPV and OM Code
Cases,” July 8, 2003.

Federal Register Document—“Fracture Toughness Requirements for Light Water Reactor
Pressure Vessels,” December 19, 1995.

Information Notice No. 98—13, “Post-Refueling Outage Reactor Pressure Vessel Leakage Test-
ing Before Core Criticality, April 20, 1998.

INSpection REPOrt 5O—254/97—27 ......oueiceeeeieeeeeieeeeeieeeesteeesste e e s e e e ssaeesssseaesssaeeesnseeeesneeeeasnneesnns

Letter from James M. Taylor, Executive Director for Operations, NRC, to Messrs. Nicholas S.
Reynolds and Daniel F. Stenger, Nuclear Utility Backfitting and Reform Group, February 2,
1990.

Materials Reliability Project Report MRP-169 Technical Basis for Preemptive Weld Overlays
for Alloy 82/182 Butt Welds in PWRs, EPRI, Palo Alto, CA: 2012. 1025295.

NUREG/CR-6933, “Assessment of Crack Detection in Heavy-Walled Cast Stainless Steel Pip-
ing Welds Using Advanced Low-Frequency Ultrasonic Methods”.

Proposed Rule—Federal Register DOCUMENT .........c.coiiiiiiiiiiiiieie e

Proposed Rule—Regulatory Analysis .........c.ccociiiiiiiiiiiiiiccie e

RG 1.193, “ASME Code Cases Not Approved for Use,” Revision 5. (DG—1298) .........cccceevvveenne

White Paper, PVP2012-78190, “Alternative Acceptance Criteria for Flaws in Ferritic Steel
Components Operating in the Upper Shelf Temperature Range,” 2012.

White Paper PVP 2015-45307, “Options for Defining the Upper Shelf Transition Temperature
(Tc) for Ferritic Pressure Vessel Steels,” 2015.

80 FR 56820.
68 FR 40469.
60 FR 65456.
MLO031050237.

ML15216A276.
ML14273A002.

ML101620010.
MLO071020409.

ML15041A813.

ML15041A816.

ML15028A0083.

http://pro-
ceedings.asmedigitalcollection.asme.org/pro-
ceeding.aspx?articleid=1723450.

http://proceedings.asmedigitalcollec-
tion.asme.org/solr/searchresults.aspx?q=
Options %20for%20Defining
%20the %20Upper%20Shelf%20Transition%
20Temperature%20(Tc)%20for%20Ferritic
%20Pressure%20Vessel%.

Documents Proposed To Be
Incorporated by Reference

You may submit comments on the
draft regulatory guidance by the

methods described in the ADDRESSES
section of this document.

TABLE IV—DRAFT REGULATORY GUIDES PROPOSED TO BE INCORPORATED BY REFERENCE IN 10 CFR 50.55A

Document title

ADAMS
Accession No.

RG 1.84, “Design, Fabrication, and Materials Code Case Acceptability, ASME Section Ill,” Revision 37. (DG-1295) ................
RG 1.147, “Inservice Inspection Code Case Acceptability, ASME Section Xl, Division 1,” Revision 18. (DG-1296)
RG 1.192, “Operation and Maintenance Code Case Acceptability, ASME OM Code,” Revision 2. (DG—1297) ........cccevvvvrvurennen.

ML15027A002.
ML15027A202.
ML15027A330.

Throughout the development of this
rule, the NRC may post documents
related to this rule, including public
comments, on the Federal rulemaking
Web site at: http://www.regulations.gov
under Docket ID NRC-2012-0059. The
Federal rulemaking Web site allows you
to receive alerts when changes or
additions occur in a docket folder. To
subscribe: (1) Navigate to the docket
folder (NRC-2012-0059); (2) click the
“Sign up for Email Alerts” link; and (3)
enter your email address and select how
frequently you would like to receive
emails (daily, weekly, or monthly).

Code Cases for Approval in This
Proposed Rulemaking

The ASME BPV Code Cases: Nuclear
Components that the NRC is proposing
to approve as alternatives to certain

provisions of the ASME BPV Code, as
set forth in TABLE V, are being made
available by the ASME for read-only
access during the public comment
period at the ASME Web site http://
go.asme.org/NRC.

The ASME OM Code Cases that the
NRC is proposing to approve as
alternatives to certain provisions of the
ASME OM Code, as set forth in TABLE
V, are being made available for read-
only access during the public comment
period by the ASME at the Web site
http://go.asme.org/NRC.

The ASME is making the Code Cases
listed in TABLE V available for limited,
read-only access at the request of the
NRC. The NRC believes that
stakeholders need to be able to read
these Code Cases in order to provide
meaningful comment on the three

regulatory guides that the NRC is
proposing to incorporate by reference
into § 50.55a. It is the NRC’s position
that the listed Code Cases, as modified
by any conditions contained in the three
RGs and therefore serving as alternatives
to requirements in § 50.55a, are legally-
binding regulatory requirements. The
listed Code Case and any conditions
must be complied with if the applicant
or licensee is to be within the scope of
the NRC’s approval of the Code Case as
a voluntary alternative for use. These
requirements cannot be fully
understood without knowledge of the
Code Case to which the proposed
condition applies, and to this end, the
NRC has requested that ASME provide
limited, read-only access to the Code
Cases in order to facilitate meaningful
public comment.


http://www.regulations.gov
http://go.asme.org/NRC
http://go.asme.org/NRC
http://go.asme.org/NRC
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http://proceedings.asmedigitalcollection.asme.org/solr/searchresults.aspx?q=Options%20for%20Defining%20the%20Upper%20Shelf%20Transition%20Temperature%20(Tc)%20for%20Ferritic%20Pressure%20Vessel
http://proceedings.asmedigitalcollection.asme.org/solr/searchresults.aspx?q=Options%20for%20Defining%20the%20Upper%20Shelf%20Transition%20Temperature%20(Tc)%20for%20Ferritic%20Pressure%20Vessel
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TABLE V—ASME CODE CASES PROPOSED FOR NRC APPROVAL

Code Case No. Supplement Title

Boiler and Pressure Vessel Code Section lll

N—284—3 ....cctrereeeeeeeceeeeee e 7 (10 Edition) ...ccevvviiieiieeeeeeee Metal Containment Shell Buckling Design Methods, Class MC, TC,
and SC Construction, Section Ill, Divisions 1 and 3.

N=500—4 ....cooeiiiriiieeeeee 8 (10 Edition) .....ccocvevvvreeicreeicnene Alternative Rules for Standard Supports for Classes 1, 2, 3, and MC,
Section lll, Division 1.

N=520-5 ..ot 10 (10 Edition) .....cccovvvveniirieeeene Alternative Rules for Renewal of Active or Expired N-type Certificates
for Plants Not in Active Construction, Section lll, Division 1.

N-594—1 ... 8 (10 Edition) ......cccevviiiiiiiiiiies Repairs to P-4 and P-5A Castings without Postweld Heat Treatment
Class 1, 2, and 3 Construction, Section Ill, Division 1.

N=B37—1 e 3 (10 Edition) ....ccoeveeiieiiiiiiieies Use of 44Fe-25Ni-21Cr-Mo (Alloy UNS N08904) Plate, Bar, Fittings,
Welded Pipe, and Welded Tube, Classes 2 and 3, Section Ill, Divi-
sion 1.

N—=B55-2 ...etiriiiiieeiie e 4 (10 Edition) .....coceeveiiieiiiiieens Use of SA-738, Grade B, for Metal Containment Vessels, Class MC,
Section lll, Division 1.

N=763 .o 2 (10 Edition) ...cccoevevevreeriieeieen, ASTM A 709-06, Grade HPS 70W (HPS 485W) Plate Material With-

out Postweld Heat Treatment as Containment Liner Material or
Structural Attachments to the Containment Liner, Section Ill, Divi-

sion 2.

N=T77 oo 4 (10 Edition) ....ccovoeeveiiiiiiiieiee Calibration of C, Impact Test Machines, Section Ill, Divisions 1, 2,
and 3.

N=785 .. 11 (07 Edition) .....cocoevvvieiiirieeee Use of SA-479/SA-479M, UNS S41500 for Class 1 Welded Con-
struction, Section llI, Division 1.

N=811 L 7 (10 Edition) ....cooceeiiiiiiiiiiies Alternative Qualification Requirements for Concrete Level Il Inspec-
tion Personnel, Section lll, Division 2.

N=815 .. 8 (10 Edition) ....c.oeceevviiieiniiiieene Use of SA-358/SA-358M Grades Fabricated as Class 3 or Class 4
Welded Pipe, Class CS Core Support Construction, Section Ill, Di-
vision 1.

N=816 ..ceeirieeieeee e 8 (10 Edition) .....cocoeeviiiiiiiieeiens Use of Temper Bead Weld Repair Rules Adopted in 2010 Edition and
Earlier Editions, Section lll, Division 1.

N=817 oo 8 (10 Edition) ....ccevvviiieiiieiieee Use of Die Forgings, SB-247, UNS A96061 Class T6, With Thick-

ness < 4.000 in. Material, Class 2 Construction (1992 Edition or
Later), Section Ill, Division 1.

N=819 .. 8 (10 Edition) ....ccooevvvvviiiiiieiine Use of Die Forgings, SB-247, UNS A96061 Class T6, With Thick-
ness < 4.000 in. Material, Class 2 Construction (1989 Edition with
the 1991 Addenda or Earlier), Section Ill, Division 1.

N=822 ... 8 (10 Edition) ....ccccevevveeriiiieeieeee Application of the ASME Certification Mark, Section lll, Divisions 1, 2,
3, and 5.

Boiler and Pressure Vessel Code Section XI

N=552—1 ..o 10 (10 Edition) .....cccovvvveniirieeen. Alternative Methods—Quialification for Nozzle Inside Radius Section
from the Outside Surface, Section XI, Division 1.

N=576-2 ..ot 9 (10 Edition) ..cceeeerveieeieieeienienne Repair of Class 1 and 2 SB-163, UNS N06600 Steam Generator
Tubing, Section XI, Division 1.

N-593-2 ...t 8 (10 Edition) ....ccccvveveeriiiieeeee Examination Requirements for Steam Generator Nozzle-to-Vessel
Welds, Section Xl, Division 1.

N=B09—1 ... 3 (10 Edition) ......ooceeviiiiiiiiies Alternative Requirements to Stress-Based Selection Criteria for Cat-
egory B—J Welds, Section XI, Division 1.

N=B13-2 ..o 4 (10 Edition) ....coeceeveeiieiiieiiens Ultrasonic Examination of Full Penetration Nozzles in Vessels, Exam-

ination Category B-D, Reactor Nozzle-To-Vessel Welds, and Noz-
zle Inside Radius Section Figs. IWB—2500-7(a), (b), (c), and (d),
Section XI, Division 1.

N—B38—6 ....ceeevererriirieiieenireee e 6 (10 Edition) ......cocceeviiiiiiiiiiiiens Similar and Dissimilar Metal Welding Using Ambient Temperature
Machine GTAW Temper Bead Technique, Section XI, Division 1.

N—=B52-2 ....oiiiiiiieiieeee e 9 (10 Edition) ....covoeveieeiiieieeeene Alternative Requirements to Categorize B-G-1, B-G-2, and C-D
Bolting Examination Methods and Selection Criteria, Section XI, Di-
vision 1.

N=B53—1 .. 9 (10 Edition) ..cceeeerveieeieseeieniee Qualification Requirements for Full Structural Overlaid Wrought Aus-
tenitic Piping Welds, Section XI, Division 1.

N—=B62—1 ...eiiiiieereeeee e 6 (10 Edition) .....ccoceevviiiiiiiiiiens Alternative Repair/Replacement Requirements for ltems Classified in
Accordance with Risk-Informed Processes, Section XI, Division 1.

N—B66—1 ....ccevvrieeeeeeieeeee e 9 (10 Edition) ....eoveiiiiiiieiieee Weld Overlay of Classes 1, 2, and 3 Socket Welded Connections,
Section XI, Division 1.

N—B94—27 ..o 1 (13 Edition) ....ccovvevviiiiiiieeee Evaluation Procedure and Acceptance Criteria for [pressurized water

reactors] (PWR) Reactor Vessel Head Penetration Nozzles, Sec-
tion XI, Division 1.

N=730—-1 .o 10 (10 Edition) .....ccccevvveeiiinieeien. Roll Expansion of Class 1 Control Rod Drive Bottom Head Penetra-
tions in BWRs, Section Xl, Division 1.
N=749 .. 9 (10 Edition) ....cooovvevveeriiieeieee Alternative Acceptance Criteria for Flaws in Ferritic Steel Compo-

nents Operating in the Upper Shelf Temperature Range, Section
XI, Division 1.
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TABLE V—ASME CoODE CASES PROPOSED FOR NRC APPROVAL—Continued

Code Case No.

Supplement

Title

6 (10 Edition)

10 (10 Edition)

7 (10 Edition)

2 (10 Edition)

1 (10 Edition)

6 (10 Edition)

5 (10 Edition)

6 (10 Edition)

3 (10 Edition)

4 (10 Edition)

4 (10 Edition)

4 (10 Edition)

5 (10 Edition)
6 (10 Edition)

9 (10 Edition)
3 (13 Edition)

6 (13 Edition)

Optimized Structural Dissimilar Metal Weld Overlay for Mitigation of
PWR Class 1 Items, Section XI, Division 1.

Roll Expansion of Class 1 In-Core Housing Bottom Head Penetra-
tions in BWRs, Section Xl, Division 1.

Alternative Requirements for Additional Examinations of Class 2 or 3
ltems, Section Xl, Division 1.

Alternative Requirements for Bolting Affected by Borated Water Leak-
age, Section XI, Division 1.

Alternative to IWA-5244 Requirements for Buried Piping, Section XI,
Division 1.

Alternative Requirements for Preparation and Submittal of Inservice
Inspection Plans, Schedules, and Preservice and Inservice Sum-
mary Reports, Section XI, Division 1.

Alternative Requirements for Sleeve Reinforcement of Class 2 and 3
Moderate-Energy Carbon Steel Piping, Section XI, Division 1.

Alternative Requirements for Pad Reinforcement of Class 2 and 3
Moderate Energy Carbon Steel Piping for Raw Water Service, Sec-
tion XI, Division 1.

Alternative Requirements for BWR Class 1 System Leakage Test
Pressure Following Repair/Replacement Activities, Section Xl, Divi-
sion 1.

Alternative Pressure Testing Requirements for Class 1 Piping Be-
tween the First and Second Vent, Drain, and Test Isolation De-
vices, Section XI, Division 1.

Dissimilar Metal Welds Joining Vessel Nozzles to Components, Sec-
tion Xl, Division 1.

Alternative Pressure Testing Requirements for Class 1 Piping Be-
tween the First and Second Injection Valves, Section Xl, Division 1.

Similar and Dissimilar Metal Welding Using Ambient Temperature
Automatic or Machine Dry Underwater Laser Beam Welding
(ULBW) Temper Bead Technique, Section XI, Division 1.

Alternative to Class 1 Extended Boundary End of Interval or Class 2
System Leakage Testing of the Reactor Vessel Head Flange O-
Ring Leak-Detection System, Section XI, Division 1.

Visual Examination, Section XI, Division 1.

Alternative Requirements for Examination of Control Rod Drive Hous-
ing Welds, Section XI, Division 1.

Qualification Requirements for Bolts and Studs, Section XI, Division
1.

Code for Operations an

d Maintenance (OM)

OMN-15

OMN-16

, Revision 2

2012 Edition

2012 Edition
2012 Edition

2012 Edition ......ccovveeeeieiiiieeeee,
2012 Edition
2012 Edition ...
2012 Edition
2012 Edition

2012 Edition
2012 Edition

2012 Edition

2012 Edition

2012 Edition

2012 Edition ...
2012 Edition

Alternative Rules for Preservice and Inservice Testing of Active Elec-
tric Motor-Operated Valve Assemblies in Light-Water Reactor
Power Plants.

Thermal Relief Valve Code Case, OM Code-1995, Appendix I.

Requirements for Safety Significance Categorization of Components
Using Risk Insights for Inservice Testing of LWR Power Plants.

Requirements for Risk Insights for Inservice Testing of Check Valves
at LWR Power Plants.

Testing of Liquid Service Relief Valves without Insulation.

Alternative Rules for Digital Instruments.

Alternative Requirements for Pump Testing.

Alternative Rules for Preservice and Inservice Testing of Power-Op-
erated Valves That Are Used for System Control and Have a Safe-
ty Function per OM-10, ISTC—-1.1, or ISTA-1100.

Use of a Pump Curve for Testing.

Alternative Requirements for Inservice Testing Using Risk Insights for
Pneumatically and Hydraulically Operated Valve Assemblies in
Light-Water Reactor Power Plants (OM—-Code 1998, Subsection
ISTC).

Performance-Based Requirements for Extending Snubber Inservice
Visual Examination Interval at [light water reactor] (LWR) Power
Plants.

Alternative Rules for Valve Testing Operations and Maintenance, Ap-
pendix I: BWR [control rod drive] CRD Rupture Disk Exclusion.

Performance-Based Requirements for Extending the Snubber Oper-
ational Readiness Testing Interval at LWR Power Plants.

Use of a Pump Curve for Testing.

Alternative Rules for Testing ASME Class 1 Pressure Relief/Safety
Valves.
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TABLE V—ASME CODE CASES PROPOSED FOR NRC APPROVAL—Continued
Code Case No. Supplement Title
OMN-18 ..o 2012 Edition ....c.ceevveeeveieieinieeieee Alternate Testing Requirements for Pumps Tested Quarterly Within
+20% of Design Flow.
OMN-19 2012 Edition Alternative Upper Limit for the Comprehensive Pump Test.
OMN-20 2012 Edition .... Inservice Test Frequency.

7Code Case published in Supplement 1 to the 2013 Edition; included at the request of ASME.
8Code Case published in Supplement 3 to the 2013 Edition; included at the request of ASME.
9 Code Case published in Supplement 6 to the 2013 Edition; included at the request of ASME.

List of Subjects in 10 CFR Part 50

Administrative practice and
procedure, Antitrust, Classified
information, Criminal penalties,
Education, Fire prevention, Fire
protection, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalties,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is proposing to adopt the
following amendments to 10 CFR part
50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

m 1. The authority citation for part 50
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 101, 102, 103, 104, 105, 108, 122,
147, 149, 161, 181, 182, 183, 184, 185, 186,
187,189, 223, 234 (42 U.S.C. 2014, 2131,
2132, 2133, 2134, 2135, 2138, 2152, 2167,
2169, 2201, 2231, 2232, 2233, 2234, 2235,
2236, 2237, 2239, 2273, 2282); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
Nuclear Waste Policy Act of 1982, sec. 306
(42 U.S.C. 10226); National Environmental
Policy Act of 1969 (42 U.S.C. 4332); 44 U.S.C.
3504 note; Sec. 109, Pub. L. 96-295, 94 Stat.
783.

m 2.In §50.554a, revise paragraph
(a)(3)(i) through (iii) to read as follows:

§50.55a Codes and standards.

(a) * *x %

(3) * % %

(i) NRC Regulatory Guide 1.84,
Revision 37. NRC Regulatory Guide
1.84, “Design, Fabrication, and
Materials Code Case Acceptability,
ASME Section III,”” Revision 37, dated
[DATE OF FINAL RULE PUBLICATION
IN THE Federal Register], with the
requirements in paragraph (b)(4) of this
section.

(ii) NRC Regulatory Guide 1.147,
Revision 18. NRC Regulatory Guide

1.147, “Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1,” Revision 18, dated [DATE
OF FINAL RULE PUBLICATION IN
THE Federal Register], which lists
ASME Code Cases that the NRC has
approved in accordance with the
requirements in paragraph (b)(5) of this
section.

(iii) NRC Regulatory Guide 1.192,
Revision 2. NRC Regulatory Guide
1.192, “Operation and Maintenance
Code Case Acceptability, ASME OM
Code,” Revision 2, dated [DATE OF
FINAL RULE PUBLICATION IN THE
Federal Register], which lists ASME
Code Cases that the NRC has approved
in accordance with the requirements in
paragraph (b)(6) of this section.

*

* * * *

Dated at Rockville, Maryland, this 5th day
of February, 2016.

For the Nuclear Regulatory Commission.
William M. Dean,

Director, Office of Nuclear Reactor
Regulation.

[FR Doc. 2016—04355 Filed 3—1-16; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 380
RIN 3064-AE39

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 302
RIN 3235-AL51
[Release No. 34-77157; File No. S7-02-16]

Covered Broker-Dealer Provisions
Under Title Il of the Dodd-Frank Wall
Street Reform and Consumer
Protection Act

AGENCY: Federal Deposit Insurance
Corporation (“FDIC” or “Corporation”);
Securities and Exchange Commission
(“SEC” or “Commission” and,
collectively with the FDIC, the
““Agencies”).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Agencies, in accordance
with section 205(h) of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”), are
jointly proposing a rule to implement
provisions applicable to the orderly
liquidation of covered brokers and
dealers under Title II of the Dodd-Frank
Act (“Title II”).

DATES: Comments should be received on
or before May 2, 2016.

ADDRESSES: Comments may be
submitted by any of the following
methods:

FDIC

e FDIC Web site: http://www.fdic.gov/
regulations/laws/federal. Follow
instructions for submitting comments
on the FDIC Web site.

e FDIC email: Comments@FDIC.gov.
Include “RIN 3064—AE39” in the subject
line of the message.

e FDIC mail: Robert E. Feldman,
Executive Secretary, Attention:
Comments, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429.

e Hand delivery/courier: Guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.
(Eastern Time).

e Federal eRulemaking portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Public inspection: All comments
received will be posted without change
to http://www.fdic.gov/regulations/laws/
federal including any personal
information provided. Paper copies of
public comments may be ordered from
the Public Information Center by
telephone at (877) 275-3342 or (703)
562-2200.

SEC
Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

¢ Send an email to rule-comments@
sec.gov. Please include File Number S7—
02—16 on the subject line; or


http://www.fdic.gov/regulations/laws/federal
http://www.fdic.gov/regulations/laws/federal
http://www.fdic.gov/regulations/laws/federal
http://www.fdic.gov/regulations/laws/federal
http://www.sec.gov/rules/proposed.shtml
http://www.sec.gov/rules/proposed.shtml
http://www.regulations.gov
http://www.regulations.gov
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov
mailto:Comments@FDIC.gov
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¢ Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549-1090.

All submissions should refer to File
Number S7-02—16. This file number
should be included on the subject line
if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Web site (http://www.sec.gov/rules/
proposed.shtml). Comments also are
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
publicly available.

Studies, memoranda or other
substantive items may be added by the
Commission or staff to the comment file
during this rulemaking. A notification of
the inclusion in the comment file of any
such materials will be made available
on the Commission’s Web site. To
ensure direct electronic receipt of such
notifications, sign up through the “Stay
Connected” option at www.sec.gov to
receive notifications by email.

FOR FURTHER INFORMATION CONTACT:
FDIC

Peter Miller, Assistant Director,
Division of Resolutions and
Receiverships, at (917) 320-2589; John
Oravec, Senior Resolution Advisor,
Office of Complex Financial
Institutions, at (202) 898—6612;
Elizabeth Falloon, Supervisory Counsel,
Legal Division, at (703) 562—6148;
Pauline Calande, Senior Counsel, Legal
Division, at (202) 898—-6744.

SEC

Thomas K. McGowan, Associate
Director, at (202) 551-5521; Randall W.
Roy, Deputy Associate Director, at (202)
551-5522; Raymond A. Lombardo,
Branch Chief, at (202) 551-5755; Jane D.
Wetterau, Attorney Advisor, at (202)
551-4483, Division of Trading and
Markets, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549-7010.

SUPPLEMENTARY INFORMATION:

I. Background
II. Proposed Rule
A. Definitions
1. Definitions Relating to Covered Broker-
Dealers
2. Additional Definitions
B. Appointment of Receiver and Trustee
for Covered Broker-Dealer
C. Notice and Application for Protective
Decree for Covered Broker-Dealer
D. Bridge Broker-Dealer
1. Power To Establish Bridge Broker-
Dealer; Transfer of Customer Accounts
and Other Assets and Liabilities
2. Other Provisions With Respect to Bridge
Broker-Dealer
E. Claims of Customers and Other Creditors
of a Covered Broker-Dealer
F. Additional Proposed Sections
III. Requests for Comments
A. In General
B. Requests for Comment on Certain
Specific Matters
IV. Paperwork Reduction Act
V. Economic Analysis
A. Introduction and General Economic
Considerations
B. Economic Baseline
1. SIPC’s Role
2. The Corporation’s Power To Establish
Bridge Broker-Dealers
3. Satisfaction of Customer Claims
C. Benefits, Costs and Effects on Efficiency,
Competition, and Capital Formation
1. Anticipated Benefits
2. Anticipated Costs
3. Effects on Efficiency, Competition, and
Capital Formation
D. Alternatives Considered
E. Request for Comment
VI. Regulatory Analysis and Procedures
A. Regulatory Flexibility Act Analysis
B. The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families
C. Plain Language
VII. Consideration of Impact on the Economy
VIIL Statutory Authority

I. Background

Title II of the Dodd-Frank Act?
provides an alternative insolvency
regime for the orderly liquidation of
large financial companies that meet
specified criteria.2 Section 205 of Title
II sets forth certain provisions specific
to the orderly liquidation of certain
large broker-dealers, and paragraph (h)
of section 205 requires the Agencies, in
consultation with the Securities Investor
Protection Corporation (“SIPC”), jointly
to issue rules to implement section
205.8

In the case of a broker-dealer, or in
which the largest U.S. subsidiary of a

1 Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010, Public Law 111-203, 124
Stat. 1376 (2010) and codified at 12 U.S.C. 5301 et
seq. Title II of the Dodd-Frank Act is codified at 12
U.S.C. 5381-5394.

2See 12 U.S.C. 5384 (pertaining to the orderly
liquidation of covered financial companies).

3 See 12 U.S.C. 5385 (pertaining to the orderly
liquidation of covered broker-dealers).

financial company* is a broker-dealer,
the Board of Governors of the Federal
Reserve (“Board’’) and the Commission
are authorized jointly to issue a written
orderly liquidation recommendation to
the U.S. Treasury Secretary
(“Secretary’’). The FDIC must be
consulted in such a case.

The recommendation, which may be
sua sponte or at the request of the
Secretary, must contain a discussion
regarding eight criteria enumerated in
section 203(a)(2) 5 and be approved by a
vote of not fewer than a two-thirds
majority of each agency’s governing
body then serving.® Based on similar but
not identical criteria enumerated in
section 203(b), the Secretary would
consider the recommendation and (in
consultation with the President)
determine whether the financial
company poses a systemic risk meriting
liquidation under Title II.7

Title II also provides that in any case
in which the Corporation is appointed
receiver for a covered financial
company,? the Corporation may appoint
itself as receiver for any covered
subsidiary® if the Corporation and the
Secretary make the requisite joint
determination specified in section
210.10

A company that is the subject of an
affirmative section 203(b) or section
210(a)(1)(E) determination would be
considered a covered financial company
for purposes of Title I1.1* As discussed
below, a covered broker or dealer is a
covered financial company that is
registered with the Commission as a
broker or dealer and is a member of
SIPC.12 Irrespective of how the broker-
dealer was placed into a Title II
resolution, section 205 regarding the
liquidation of covered broker-dealers
and the proposed rule (if adopted)
would always apply to the broker-dealer
even if section 210 is invoked.13

Upon a determination under section
203 or section 210, a covered financial

4 Section 201(a)(11) of the Dodd-Frank Act (12
U.S.C. 5381(a)(11)) (defining financial company).

5See 12 U.S.C. 5383(a)(2)(A) through (G).

6 See 12 U.S.C. 5383(a)(1)(B) (pertaining to vote
required in cases involving broker-dealers).

7 See 12 U.S.C. 5383(b) (pertaining to a
determination by the Secretary).

8 See 12 U.S.C. 5381(a)(8) (definition of covered
financial company).

9See 12 U.S.C. 5381(a)(9) (definition of covered
subsidiary). A covered subsidiary of a covered
financial company could include a broker-dealer.

10 See 12 U.S.C. 5390(a)(1)(e).

11 See 12 U.S.C. 5381(a)(8) (definition of covered
financial company); 12 U.S.C. 5390(a)(1)(E)(ii)
(treatment as covered financial company).

12 See 12 U.S.C. 5381(a)(7) (definition of covered
broker or dealer). For convenience, we hereinafter
refer to entities that meet this definition as covered
broker-dealers.

13 See 12 U.S.C. 5390(a)(1)(E).
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company would be placed into an
orderly liquidation proceeding and the
FDIC would be appointed receiver.4 In
the case of a covered broker-dealer, the
FDIC would appoint SIPC as trustee for
the covered broker-dealer.15 Although
the statute refers to the appointment of
SIPC as trustee for the “liquidation of
the covered broker-dealer under [the
Securities Investor Protection Act
(“SIPA”)]”,16 the proposed rule simply
refers to SIPC as trustee for the covered
broker-dealer since the Title II
receivership is not a liquidation of the
covered broker-dealer under SIPA, but
rather an orderly liquidation of the
broker-dealer under Title II that
incorporates the customer protection
provisions of SIPA. The FDIC could
utilize a bridge financial company, a
bridge broker-dealer,'” as a means to
liquidate the covered broker-dealer,
transferring customer accounts and
associated customer name securities and
customer property to such bridge
financial company.8 In the event that a
bridge broker-dealer were created, SIPC,
as trustee under SIPA for the covered
broker-dealer, would determine claims
and distribute assets retained in the
receivership of the covered broker-
dealer in a manner consistent with
SIPA.19 The transfer of customer
property, and advances from SIPC,
made to the bridge broker-dealer and
allocated to a customer’s account at the
bridge broker-dealer would satisfy a
customer’s net equity claims against the
covered broker-dealer to the extent of
the value, as of the appointment date, of
such allocated property. SIPC would
have no powers or duties with respect
to assets and liabilities of the bridge
broker-dealer.20 This rulemaking
clarifies for purposes of section

205(h): 22 How the customer protections
of SIPA will be integrated with the other
provisions of Title II; the roles of the
Corporation as receiver and SIPC as
trustee for a covered broker-dealer; and
the administration of claims in an

14 See 12 U.S.C. 5384 (pertaining to orderly
liquidation of covered financial companies).

15 See 12 U.S.C. 5385(a) (appointment of SIPC as
trustee for the liquidation).

1612 U.S.C. 5385(a)(1).

17 See Section II.A.2 below for a definition of
bridge broker or dealer. For convenience, we
hereinafter refer to entities that meet that definition
as bridge broker-dealers.

18 See 12 U.S.C. 5390(h)(2)(H) (pertaining to the
Corporation’s authority to organize bridge financial
companies). See also infra section I1.D.2 (describing
the process of transferring accounts to the bridge
broker-dealer).

19 See 12 U.S.C. 5385(a)(2)(B) (pertaining to the
administration by SIPC of assets of the covered
broker-dealer not transferred to a bridge broker-
dealer).

2012 U.S.C. 5385(b)(1).

2112 U.S.C. 5385(f).

orderly liquidation of a covered broker-
dealer.
II. Proposed Rule
A. Definitions 22

The proposed definitions section
would define certain key terms.
Consistent with the remainder of the
proposed rule, the definitions are
designed to help ensure that, as the
statute requires, net equity claims of
customers against a covered broker-
dealer are determined and satisfied in a
manner and amount that is at least as
beneficial to customers as would have
been the case had the covered broker-
dealer been liquidated under SIPA
without the appointment of the FDIC as
receiver and without any transfer of
assets or liabilities to a bridge financial
company, and with a filing date as of
the date on which the FDIC was
appointed as receiver.23 To effectuate
the statutory requirement, the
definitions in the proposed rule are very
similar or identical to the corresponding
definitions in SIPA and Title II of the
Dodd-Frank Act, and where they differ,
it is for purposes of clarity only and not
to change or modify the meaning of the
definitions under either Act.

1. Definitions Relating to Covered
Broker-Dealers

The term covered broker or dealer
would be defined as “a covered
financial company that is a qualified
broker or dealer.” 24 Pursuant to section
201(a)(10) of the Dodd-Frank Act, the
terms customer, customer name
securities, customer property, and net
equity in the context of a covered
broker-dealer will have the same
meaning as the corresponding terms in
section 16 of SIPA.25

Section 16(2)(A) of SIPA defines
customer of a debtor, in pertinent part,
as any person (including any person
with whom the debtor deals as principal
or agent) who has a claim on account of
securities received, acquired, or held by
the debtor in the ordinary course of its
business as a broker or dealer from or
for the securities accounts of such
person for safekeeping, with a view to
sale, to cover consummated sales,

22]f adopted, the definitions section would
appear in 12 CFR 380.60 for purposes of the
Corporation and 17 CFR 302.100 for purposes of the
Commission.

23 See 12 U.S.C. 5385(f)(1) (pertaining to
obligations to customers) and 12 U.S.C.
5385(d)(1)(A) through (C) (limiting certain actions
of the Corporation that would adversely affect,
diminish or otherwise impair certain customer
rights).

24 See §§ 380.60(d) and 302.100(d), as proposed.
See also 12 U.S.C. 5381(a)(7).

2512 U.S.C. 5381(a)(10). See also 15 U.S.C. 78111
and §§ 380.60 and 302.100, as proposed.

pursuant to purchases, as collateral,
security, or for purposes of effecting
transfer.26 Section 16(3) of SIPA defines
customer name securities as securities
which were held for the account of a
customer on the filing date by or on
behalf of the debtor and which on the
filing date were registered in the name
of the customer, or were in the process
of being so registered pursuant to
instructions from the debtor, but does
not include securities registered in the
name of the customer which, by
endorsement or otherwise, were in
negotiable form.27 Section 16(4) of SIPA
defines customer property, in pertinent
part, as cash and securities (except
customer name securities delivered to
the customer) at any time received,
acquired, or held by or for the account
of a debtor from or for the securities
accounts of a customer, and the
proceeds of any such property
transferred by the debtor, including
property unlawfully converted.28

Section (16)(11) of SIPA defines net
equity as the dollar amount of the
account or accounts of a customer, to be
determined by:

1. Calculating the sum which would
have been owed by the debtor to such
customer if the debtor had liquidated,
by sale or purchase on the filing date—

a. All securities positions of such
customer (other than customer name
securities reclaimed by such customer);
and

b. All positions in futures contracts
and options on futures contracts held in
a portfolio margining account carried as
a securities account pursuant to a
portfolio margining program approved
by the Commission, including all
property collateralizing such positions,
to the extent that such property is not
otherwise included herein; minus

2. Any indebtedness of such customer
to the debtor on the filing date; plus

3. Any payment by such customer of
such indebtedness to the debtor which
is made with the approval of the trustee
and within such period as the trustee
may determine (but in no event more
than sixty days after the publication of
notice under section (8)(a) [of SIPA]).29

The proposed definition of
appointment date is the date of the
appointment of the Corporation as
receiver for a covered financial
company that is a covered broker or

2615 U.S.C. 78111(2)(A). See also §§ 380.60(e) and
302.100(e), as proposed.

2715 U.S.C. 7811I(3). See also §§ 380.60(f) and
302.100(f), as proposed.

2815 U.S.C. 7811I(4). See also §§ 380.60(g) and
302.100(g), as proposed.

2915 U.S.C. 7811l(11) (emphasis added). See also
§§ 380.60(h) and 302.100(h), as proposed.
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dealer.30 The appointment date would
constitute the filing date as that term is
used under SIPA 31 and, like the filing
date under SIPA, is the reference date
for the computation of net equity.32

2. Additional Definitions

In addition to the definitions relating
to covered broker-dealers under section
201(a)(10) of the Dodd-Frank Act,33 the
Agencies also propose to define the
following terms: (1) bridge broker or
dealer; 34 (2) Commission; 35 (3)
qualified broker or dealer; 35 (4) SIPA 37
and (5) SIPC.38

The term bridge broker or dealer
would be defined as a new financial
company organized by the Corporation
in accordance with section 210(h) of the
Dodd-Frank Act for the purpose of
resolving a covered broker or dealer.3°
The term Commission would be defined
as the Securities and Exchange
Commission.4? The term qualified
broker or dealer would refer to a broker
or dealer that (A) is registered with the
Commission under section 15(b) of the
Securities Exchange Act of 1934 (15
U.S.C. 780(b)); and (B) is a member of
SIPC, but is not itself subject to a Title
II receivership.4! This definition is
consistent with the statutory definition
but is abbreviated for clarity. It is not
intended to change or modify the
statutory definition. The term SIPA
would refer to the Securities Investor
Protection Act of 1970, 15 U.S.C. 78aaa—
111.42 The term SIPC would refer to the
Securities Investor Protection
Corporation.43

B. Appointment of Receiver and Trustee
for Covered Broker-Dealer*+

Upon the FDIC’s appointment as
receiver for a covered broker-dealer,

30 See §§ 380.60(a) and 302.100(a), as proposed.
31 See §§ 380.60(a) and 302.100(a), as proposed.
32 See §§ 380.60(a) and 302.100(a), as proposed.
See also 12 U.S.C. 5385(a)(2)(C) and 15 U.S.C.
78111(7).
33 See 12 U.S.C. 5381(a)(10).
34 See §§ 380.60(b) and 302.100(b), as proposed.
35 See §§ 380.60(c) and 302.100(c), as proposed.
36 See §§ 380.60(i) and 302.100(i), as proposed.
37 See §§ 380.60(j) and 302.100(j), as proposed.
38 See §§ 380.60(k) and 302.100(k), as proposed.
39 See §§ 380.60(b) and 302.100(b), as proposed.
See also 15 U.S.C. 5390(h)(2)(H) (setting forth that
the FDIG, as receiver for a covered broker or dealer,
may approve articles of association for one or more
bridge financial companies with respect to such
covered broker or dealer).
40 See §§ 380.60(c) and 302.100(c), as proposed.
41 See §§ 380.60(i) and 302.100(i), as proposed.
42 See §§ 380.60(j) and 302.100(j), as proposed.
43 See §§ 380.60(k) and 302.100(k), as proposed.
441f adopted, the section about the appointment
of receiver and trustee for covered broker-dealers
would appear in 12 CFR 380.61 for purposes of the
Corporation and 17 GFR 302.101 for purposes of the
Commission. The rule text in both CFRs will be
identical.

section 205 of the Dodd-Frank Act
specifies that the Corporation shall
appoint SIPC to act as trustee for the
liquidation under SIPA of the covered
broker-dealer.4> The proposed rule
deviates from the statutory language in
some cases to clarify the orderly
liquidation process. For example, the
proposed rule would make it clear that
SIPC is to be appointed as trustee for the
covered broker-dealer but deletes the
phrase “for the liquidation under SIPA”
since in reality there is no proceeding
under SIPA and the covered broker-
dealer is being liquidated under Title II.
Section 205 of the Dodd-Frank Act also
states that court approval is not required
for such appointment.46 For ease and
clarity, the proposed rule would
incorporate these statutory roles which
are further explained in other sections
of the proposed rule.4?

C. Notice and Application for Protective
Decree for Covered Broker-Dealer48

Upon the appointment of SIPC as
trustee for the covered broker-dealer,
Title II requires SIPG, as trustee,
promptly to file an application for a
protective decree with a federal district
court, and SIPC and the Corporation, in
consultation with the Commission,
jointly to determine the terms of the
protective decree to be filed.#® Although
a SIPA proceeding is conducted under
bankruptcy court supervision,>© a Title
IT proceeding is conducted entirely
outside of the bankruptcy courts,
through an administrative process, with
the FDIC acting as receiver.5! As a
result, a primary purpose of filing a
notice and application for a protective
decree is to give notice to interested
parties that an orderly liquidation
proceeding has been initiated. The
proposed rule on notice and application
for protective decree provides
additional clarification of the statutory
requirement by setting forth the venue
in which the notice and application for
a protective decree is to be filed. It states
that a notice and application for a
protective decree is to be filed with the
federal district court in which a
liquidation of the covered broker-dealer

45 See 12 U.S.C. 5385(a)(1).

46 Id.

47 See §§ 380.61 and 302.101, as proposed.

48f adopted, the notice and application for
protective decree for the covered broker-dealer
section will appear in 12 CFR 380.62 for purposes
of the FDIC and 17 CFR 302.102 for purposes of the
Commission.

49 See 12 U.S.C. 5385(b)(3) (pertaining to the
filing of a protective decree by SIPC).

50 See 15 U.S.C. 78eee(b).

51 See 15 U.S.C. 5388 (requiring the dismissal of
all other bankruptcy or insolvency proceedings
upon the appointment of the Corporation as
receiver for a covered financial company).

under SIPA is pending, or if no such
SIPA liquidation is pending, the federal
district court for the district within
which the covered broker-dealer’s
principal place of business is located.52
This court is a federal district court of
competent jurisdiction specified in
section 21 or 27 of the Exchange Act, 15
U.S.C. 78u, 78aa.53 It also is the court
with jurisdiction over suits seeking de
novo judicial claims determinations
under section 210(a)(4)(A) of the Dodd-
Frank Act.5* While the statute grants
authority to file the notice and
application for a protective decree in
any federal court of competent
jurisdiction specified in section 21 or 27
or the Securities Exchange Act of 1934,
the proposed rule restricts the filing to
the courts specified above in order to
make it easier for interested parties to
know where the protective decree might
be filed. The proposed rule also clarifies
that if the notice and application for a
protective decree is filed on a date other
than the appointment date, the filing
shall be deemed to have occurred on the
appointment date for purposes of the
rule.55

This proposed section of the rule
governing the notice and application for
a protective decree would also include
a non-exclusive list of notices drawn
from other parts of Title I1.56 The goal
would be to inform interested parties
that the covered broker-dealer is in
orderly liquidation, and to highlight the
application of certain provisions of the
orderly liquidation authority
particularly with respect to applicable
stays and other matters that might be
addressed in a protective decree issued
under SIPA. A notice and application
for a protective decree under Title II
may, among other things, provide for
notice: (1) That any existing case or
proceeding under the Bankruptcy Code
or SIPA would be dismissed, effective as
of the appointment date, and no such
case or proceeding may be commenced
with respect to a covered broker-dealer
at any time while the Corporation is the
receiver for such covered broker-
dealer; 57 (2) of the revesting of assets,

52 See §§ 380.62(a) and 302.102(a), as proposed.

53 See 12 U.S.C. 5385(a)(2)(A) (specifying the
federal district courts in which the application for
a protective decree may be filed).

54 See 12 U.S.C. 5390(a)(4)(A) (a claimant may file
suit in the district or territorial court for the district
within which the principal place of business of the
covered financial company is located).

55 See §§ 380.62(a) and 302.102(a), as proposed.

56 See §§ 380.62(b) and 302.102(b), as proposed.

57 See §§ 380.62(b)(2)(i) and 302.102(b)(2)(i), as
proposed. See also 12 U.S.C. 5388(a) (regarding
dismissal of any case or proceeding relating to a
covered broker-dealer under the Bankruptcy Code

Continued
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with certain exceptions, in a covered
broker-dealer to the extent that they
have vested in any entity other than the
covered broker-dealer as a result of any
case or proceeding commenced with
respect to the covered broker-dealer
under the Bankruptcy Code, SIPA, or
any similar provision of state
liquidation or insolvency law applicable
to the covered broker-dealer; 58 (3) of the
request of the Corporation as receiver
for a stay in any judicial action or
proceeding in which the covered broker-
dealer is or becomes a party for a period
of up to 90 days from the appointment
date; 59 (4) that except with respect to
qualified financial contracts
(“QFCs’’),%0 no person may exercise any
right or power to terminate, accelerate,
or declare a default under any contract
to which the covered broker-dealer is a
party or to obtain possession of or
exercise control over any property of the
covered broker-dealer or affect any
contractual rights of the covered broker-
dealer without the consent of the FDIC
as receiver of the covered broker-dealer
upon consultation with SIPC during the
90-day period beginning from the
appointment date 61; and (5) that the
exercise of rights and the performance
of obligations by parties to QFCs with
the covered broker-dealer may be
affected, stayed, or delayed pursuant to
the provisions of Title II (including but
not limited to 12 U.S.C. 5390(c)) and the
regulations promulgated thereunder.62

or SIPA on the appointment of the Corporation as
receiver and notice to the court and SIPA).

58 See §§380.62(b)(2)(ii) and 302.102(b)(2)(ii), as
proposed. See also 12 U.S.C. 5388(b) (providing
that the notice and application for a protective
decree may also specify that any revesting of assets
in a covered broker or dealer to the extent that they
have vested in any other entity as a result of any
case or proceeding commenced with respect to the
covered broker or dealer under the Bankruptcy
Code, SIPA, or any similar provision of State
liquidation or insolvency law applicable to the
covered broker or dealer shall not apply to assets
of the covered broker or dealer, including customer
property, transferred pursuant to an order entered
by a bankruptcy court).

59 See §§380.62(b)(2)(iii) and 302.102(b)(2)(iii), as
proposed. See also 12 U.S.C. 5390(a)(8) (providing
for the temporary suspension of legal actions upon
request of the Corporation).

60 See 12 U.S.C. 5390(c)(8)(D) (defining qualified
financial contract as ‘“‘any securities contract,
commodity contract, forward contract, repurchase
agreement, swap agreement, and any similar
agreement that the Corporation determines by
regulation, resolution, or order to be a qualified
financial contract for purposes of this paragraph”).

6112 U.S.C. 5390(c)(13)(C)().

62 See §§380.62(b)(2)(iv) and 302.102(b)(2)(iv), as
proposed. See also 12 U.S.C. 5390(c)(8)(F)
(rendering unenforceable all QFC walkaway clauses
(as defined in 12 U.S.C. 5390(c)(8)(F)(iii)) including
those provisions that suspend, condition, or
extinguish a payment obligation of a party because
of the insolvency of a covered financial company
or the appointment of the FDIC as receiver) and 12
U.S.C. 5390(c)(10)(B)(i) (providing that in the case

The proposed rule makes clear that
the matters listed for inclusion in the
notice and application for a protective
decree are neither mandatory nor all-
inclusive. The items listed are those that
the Agencies believe might provide
useful guidance to customers and other
parties who may be less familiar with
the Title II process than with a SIPA
proceeding. It is worth noting that the
language relating to QFCs is rather
general. In certain circumstances it may
be worthwhile specifically to highlight
the one-day stay provisions in section
210(c)(10) of the Dodd-Frank Act, the
provisions relating to the enforcement of
affiliate contracts under section
210(c)(16) of the Dodd-Frank Act, and
other specific provisions relating to
QFCs or other contracts.

D. Bridge Broker-Dealer 63

1. Power To Establish Bridge Broker-
Dealer; Transfer of Customer Accounts
and Other Assets and Liabilities

Section 210 of the Dodd-Frank Act
sets forth the Corporation’s powers as
receiver of a covered financial
company.®4 One such power the
Corporation has, as receiver, is the
power to form bridge financial
companies.®5 Paragraph (a) of this
section of the proposed rule states that
the Corporation as receiver for a covered
broker-dealer, or in anticipation of being
appointed receiver for a covered broker-
dealer, may organize one or more bridge
broker-dealers with respect to a covered
broker-dealer.66 Paragraph (b) of this
section of the proposed rule states that
if the Corporation were to establish one
or more bridge broker-dealers with
respect to a covered broker-dealer, then
the Corporation as receiver for such
covered broker-dealer shall transfer all

of a QFC, a person who is a party to a QFC with

a covered financial company may not exercise any
right that such person has to terminate, liquidate,
or net such contract solely by reason of or
incidental to the appointment of the FDIC as
receiver (or the insolvency or financial condition of
the covered financial company for which the FDIC
has been appointed as receiver) —until 5:00 p.m.
(eastern time) on the business day following the
appointment, or after the person has received notice
that the contract has been transferred pursuant to
12 U.S.C. 5390(c)(9)(A)).

63f adopted, the bridge broker or dealer section
will appear in 12 CFR 380.63 for purposes of the
Corporation and 17 CFR 302.103 for purposes of the
Commission.

6412 U.S.C. 5390.

65 See 12 U.S.C. 5390(h)(1)(A) (granting general
power to form bridge financial companies). See also
12 U.S.C. 5390(h)(2)(H)(i) (granting authority to
organize one or more bridge financial companies
with respect to a covered broker-dealer).

66 See §§ 380.63 and 302.103, as proposed. See
also 12 U.S.C. 5390(h)(2)(H) (granting the
Corporation as receiver authority to organize one or
more bridge financial companies with respect to a
covered broker-dealer).

customer accounts and all associated
customer name securities and customer
property to such bridge broker[s]-
dealer[s] unless the Corporation, after
consultation with the Commission and
SIPC, determines that: (1) The transfer
of such customer accounts, customer
name securities, and customer property
to one or more qualified broker-dealers
will occur promptly such that the use of
the bridge broker[s]-dealer[s] would not
facilitate such transfer to one or more
qualified broker-dealers; or (2) the
transfer of such customer accounts to
the bridge broker[s]-dealer[s] would
materially interfere with the ability of
the FDIC to avoid or mitigate serious
adverse effects on financial stability or
economic conditions in the United
States.57 The two conditions in
paragraph (b) of the proposed rule are
contained in Title IT and are provided in
the proposed rule for ease and clarity
and to make it clear the transfer to a
bridge broker-dealer will take place
unless a transfer to a qualified broker-
dealer is imminent.®8 The use of the
word “promptly” in the proposed rule,
in this context, is intended to emphasize
the urgency of transferring customer
accounts, customer name securities, and
customer property either to a qualified
broker-dealer or to a bridge broker-
dealer as soon as practicable to allow
customers the earliest possible access to
their accounts.

Paragraph (c) of this section of the
proposed rule states that the
Corporation as receiver for the covered
broker-dealer also may transfer to such
bridge broker[s]-dealer[s] any other
assets and liabilities of the covered
broker-dealer (including non-customer
accounts and any associated property)
as the Corporation may, in its
discretion, determine to be appropriate.
Paragraph (c) is based upon the broad
authority of the Corporation as receiver
to transfer any assets or liabilities of the
covered broker-dealer to a bridge
financial company in accordance with,
and subject to the requirements of,
section 210(h)(5) of the Dodd-Frank
Act®9 and is designed to facilitate the

67 See §§ 380.63(b) and 302.103(b), as proposed.
See also 12 U.S.C. 5390(a)(1)(0)(i)(I) and (II) (listing
the specific conditions under which customer
accounts would not be transferred to a bridge
financial company if it was organized).

6812 U.S.C. 5390(a)(1)(0)(1)(I) and (II).

69 See 12 U.S.C. 5390(h)(5)(A) (providing that the
receiver may transfer any assets and liabilities of a
covered financial company). The statute sets forth
certain restrictions and limitations that are not
affected by this proposed rule. See, e.g., 12 U.S.C.
5390(h)(1)(B)(ii) (restricting the assumption of
liabilities that count as regulatory capital by the
bridge financial company) and 12 U.S.C.
5390(h)(5)(F) (requiring that the aggregate liabilities
transferred to the bridge financial company may not
exceed the aggregate amount of assets transferred).
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receiver’s ability to continue the
covered broker-dealer’s operations,
minimize systemic risk, and maximize
the value of the assets of the
receivership.”® The transfer of assets
and liabilities to a bridge broker-dealer
under the proposed rule would enable
the receiver to continue the day-to-day
operations of the broker-dealer and
facilitate the maximization of the value
of the assets of the receivership by
making it possible to avoid a forced or
other distressed sale of the assets of the
covered broker-dealer. In addition, the
ability to continue the operations of the
covered broker-dealer may help mitigate
the impact of the failure of the covered
broker-dealer on other market
participants and financial market
utilities and thereby minimize systemic
risk.

Finally, paragraph (c) of this section
of the proposed rule clarifies that the
transfer to a bridge broker-dealer of any
account or property pursuant to this
section does not create any implication
that the holder of such an account
qualifies as a “customer” or that the
property so transferred qualifies as
“customer property”’ or “customer name
securities” within the meaning of SIPA
or within the meaning of the rule. Under
Title II, the Corporation may transfer all
the assets of a covered broker-dealer to
a bridge broker-dealer.7? Such a transfer
of assets may include, for example,
securities that were sold to the covered
broker-dealer under reverse repurchase
agreements. Under the terms of a typical
reverse repurchase agreement, it is
common for the broker-dealer to be able
to use the purchased securities for its
own purposes. In contrast, Commission
rules specifically protect customer
funds and securities and essentially
forbid broker-dealers from using
customer assets to finance any part of
their businesses unrelated to servicing
securities customers.”2 An integral

70 See §§ 380.63(f) and 302.103(f), as proposed.
See also 12 U.S.C. 5390(h)(5) (granting authority to
the Corporation as receiver to transfer assets and
liabilities of a covered financial company to a
bridge financial company). Similarly, under Title II,
the Corporation, as receiver for a covered broker-
dealer, may approve articles of association for such
bridge broker-dealer. See 12 U.S.C. 5390(h)(2)(H)(i).
The bridge broker-dealer would also be subject to
the federal securities laws and all requirements
with respect to being a member of a self-regulatory
organization, unless exempted from any such
requirements by the Commission as is necessary or
appropriate in the public interest or for the
protection of investors. See 12 U.S.C.
5390(h)(2)(H)(ii).

71 See 12 U.S.C 5390(h)(2)(H) and 12 U.S.C.
5390(h)(5) (granting authority to the Corporation as
receiver to transfer assets and liabilities of a covered
broker-dealer).

72 See Net Capital Requirements for Brokers and
Dealers, Exchange Act Release No. 21651 (Jan. 11,
1985), 50 FR 2690, 2690 (Jan. 18, 1985). See also

component of the broker-dealer
customer protection regime is that,
under SIPA, customers have preferred
status relative to general creditors with
respect to customer property and
customer name securities.”? Given the
preferred status of customers, litigation
has arisen regarding whether, consistent
with the above example, claims of repo
counterparties are “‘customer” claims
under SIPA.7¢ In implementing section
205 of the Dodd-Frank Act, consistent
with the statutory directive contained
therein,”5 the Corporation and the
Commission are seeking to ensure that
customers of the covered broker-dealer
under Title II are treated in a manner at
least as beneficial as would have been
the case had the broker-dealer been
liquidated under SIPA.76 Accordingly,
the Commission and the Corporation are
proposing to preserve customer status as
would be the case in a SIPA proceeding.
Thus, the proposed rule clarifies that
moving assets to a bridge financial
company as part of a Title II orderly
liquidation is not determinative as to
whether the holder of such an account
qualifies as a “customer” or if the
property so transferred qualifies as
“customer property’”’ or “‘customer name
securities.” Rather, the status of the
account holder and the assets in the
orderly liquidation of a covered broker-
dealer would depend upon whether the
claimant would be a customer under
SIPA.77

2. Other Provisions With Respect to
Bridge Broker-Dealer

The proposed rule addresses certain
matters relating to account transfers to
the bridge broker-dealer.”8 The process
set forth in this part of the proposed rule
is designed to put the customer in the
position the customer would have been
in had the broker-dealer been liquidated
in a SIPA proceeding.”? In a SIPA

Broker-Dealers; Maintenance of Certain Basic
Reserves, Exchange Act Release No. 9856 (Nov. 10,
1972), 37 FR 25224, 25224 (Nov. 29, 1972).

73 See 15 U.S.C. 78fff(a).

74 See, e.g., In re Lehman Brothers Inc., 492 B.R.
379 (Bankr. S.D.N.Y. 2013), aff’d, 506 B.R. 346
(S.D.N.Y. 2014).

75 See 12 U.S.C. 5385(f)(1) (pertaining to the
statutory requirements with respect to the
satisfaction of claims).

76 Id.

77 See 15 U.S.C. 78111(2)(B) (SIPA definition of
customer). See also 12 U.S.C. 5381(a)(10) (defining
customer, customer name securities, customer
property, and net equity in the context of a covered
broker-dealer as the same meanings such terms
have in section 16 of SIPA (15 U.S.C. 7811])); In re
Bernard L. Madoff Inv. Sec. LLC, 654 F.3d 229, 236
(2d Cir. 2011).

78 See §§ 380.63(d) and 302.103(d), as proposed.

79 See 12 U.S.C. 5385(f) (obligations of a covered
broker-dealer to customers shall be satisfied in the
manner and in an amount at least as beneficial to
the customer as would have been the case had the

proceeding, the trustee would generally
handle customer accounts in two ways.
First, a trustee may sell or otherwise
transfer to another SIPC member,
without the consent of any customer, all
or any part of a customer’s account, as

a way to return customer property to the
control of the customer.8° Such account
transfers are separate from the customer
claim process. Customer account
transfers are useful insofar as they serve
to allow customers to resume trading
more quickly and minimize disruption
in the securities markets. If it is not
practicable to transfer customer
accounts, then the second way of
returning customer property to the
control of customers is through the
customer claims process. Under
bankruptcy court supervision, the SIPA
trustee will determine each customer’s
net equity and the amount of customer
property available for customers.8* Once
the SIPA trustee determines that a claim
is a customer claim (an “allowed
customer claim”), the customer will be
entitled to a ratable share of the fund of
customer property. As discussed above,
SIPA defines “‘customer property” to
generally include all the customer-
related property held by the broker-
dealer.82 Allowed customer claims are
determined on the basis of a customer’s
net equity,?® which, as described above,
generally is the dollar value of a
customer’s account on the filing date of
the SIPA proceeding less indebtedness
of the customer to the broker-dealer on
the filing date.84 Once the trustee
determines the fund of customer
property and customer net equity
claims, the trustee can establish each
customer’s pro rata share of the fund of
customer property. Customer net equity
claims generally are satisfied to the
extent possible by providing the
customer with the identical securities
owned by that customer as of the day
the SIPA proceeding was commenced.85

Although a Title II orderly liquidation
is under a different statutory authority,
the process for determining and
satisfying customer claims would follow
a substantially similar process to a SIPA
proceeding. Upon the commencement of
a SIPA liquidation, customers’ cash and
securities held by the broker-dealer are
returned to customers on a pro rata

actual proceeds realized from the liquidation of the
covered broker-dealer been distributed in a
proceeding under SIPA).

80 See 15 U.S.C. 78fff—2(f).

81 See generally 15 U.S.C. 78fff.

82 See 15 U.S.C. 7811I(4). See Section IL.A.1.

83 See 15 U.S.C. 78111(11).

84]d. See Section ILA.1.

85 See 15 U.S.C. 78fff-2(d).
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basis.88 If sufficient funds are not
available at the broker-dealer to satisfy
customer net equity claims, SIPC
advances would be used to supplement
the distribution, up to a ceiling of
$500,000 per customer, including a
maximum of $250,000 for cash claims.8”
When applicable, SIPC will return
securities that are registered in the
customer’s name or are in the process of
being registered directly to each
customer.88 As in a SIPA proceeding, in
a Title IT liquidation of a covered broker-
dealer, the process of determining net
equity would thus begin with a
calculation of customers’ net equity. A
customer’s net equity claim against a
covered broker-dealer would be deemed
to be satisfied and discharged to the
extent that customer property of the
covered broker-dealer, along with
property made available through
advances from SIPC, is transferred and
allocated to the customer’s account at
the bridge broker-dealer. The bridge
broker-dealer would undertake the
obligations of the covered broker-dealer
only with respect to such property. The
Corporation, as receiver, in consultation
with SIPC, as trustee, would allocate
customer property and property made
available through advances from SIPC in
a manner consistent with SIPA and with
SIPC’s normal practices thereunder. The
calculation of net equity would not be
affected by the assumption of liability
by the bridge broker-dealer to each
customer in connection with the
property transferred to the bridge
broker-dealer. The use of the bridge
broker-dealer is designed to give
customers access to their accounts as
quickly as practicable, while ensuring
that customers receive assets in the form
and amount that they would receive in
a SIPA liquidation.8®

86 15 U.S.C. 8fff-2(b).

8715 U.S.C. 8fff-3(a).

8815 U.S.C. 8fff-2(b)(2).

89 This outcome would satisfy the requirements of
section 205(f)(1) of the Dodd-Frank Act. See 12
U.S.C. 5385(f)(1) (stating that notwithstanding any
other provision of this title, all obligations of a
covered broker or dealer or of any bridge financial
company established with respect to such covered
broker or dealer to a customer relating to, or net
equity claims based upon, customer property or
customer name securities shall be promptly
discharged by SIPC, the Corporation, or the bridge
financial company, as applicable, by the delivery of
securities or the making of payments to or for the
account of such customer, in a manner and in an
amount at least as beneficial to the customer as
would have been the case had the actual proceeds
realized from the liquidation of the covered broker
or dealer under this title been distributed in a
proceeding under SIPA without the appointment of
the Corporation as receiver and without any transfer
of assets or liabilities to a bridge financial company,
and with a filing date as of the date on which the
Corporation is appointed as receiver).

The proposed rule also provides that
allocations to customer accounts at the
bridge broker-dealer may initially be
derived from estimates based upon the
books and records of the covered broker-
dealer or other information deemed
relevant by the Corporation as receiver,
in consultation with SIPC as trustee.9°
This approach is based upon experience
with SIPA liquidations where, for
example, there were difficulties
reconciling the broker-dealer’s records
with the records of central
counterparties or other counterparties or
other factors that caused delay in
verifying customer accounts.®! This
provision of the proposed rule is
designed to facilitate access to accounts
for the customers at the bridge broker-
dealer as soon as is practicable under
the circumstances while facilitating the
refinement of the calculation of
allocations of customer property to
customer accounts as additional
information becomes available. This
process will help ensure both that
customers have access to their customer
accounts as quickly as practicable and
that customer property ultimately will
be fairly and accurately allocated.

The proposed rule also states that the
bridge broker-dealer undertakes the
obligations of a covered broker-dealer
with respect to each person holding an
account transferred to the bridge broker-
dealer, but only to the extent of the
property (and SIPC funds) so transferred
and held by the bridge broker-dealer
with respect to that person’s account.92
This portion of the proposed rule
provides customers of the bridge broker-
dealer with the assurance that the
securities laws relating to the protection
of customer property will apply to
customers of a bridge broker-dealer in
the same manner as they apply to
customers of a broker-dealer which is
being liquidated outside of Title II.93
The Agencies believe that such
assurances would help to reduce
uncertainty regarding the protections
that will be offered to customers.

This portion of the proposed rule also
provides that the bridge broker-dealer

90 See §§ 380.63(d) and 302.103(d), as proposed.
See also 12 U.S.C. 5385(h) (granting the Gorporation
and the Commission authority to adopt rules to
implement section 205 of the Dodd-Frank Act).

91 See, e.g., In re Lehman Brothers Inc., (Bankr.
S.D.N.Y. 2008), Trustee’s Preliminary Investigation
Report and Recommendations, available at http://
dm.epiq11.com/LBI/Projecti#).

92 See §§ 380.63(d) and 302.103(d), as proposed.

93 See also 12 U.S.C. 5390(h)(2)(H)(ii) (stating that
the bridge financial company shall be subject to the
federal securities laws and all requirements with
respect to being a member of a self-regulatory
organization, unless exempted from any such
requirements by the Commission, as is necessary or
appropriate in the public interest or for the
protection of investors).

would not have any obligations with
respect to any customer property or
other property that is not transferred
from the covered broker-dealer to the
bridge broker-dealer.94 A customer’s net
equity claim remains with the covered
broker-dealer and, in most cases, would
be satisfied, in whole or in part, by
transferring the customer’s account
together with customer property, to the
bridge broker-dealer.?5 In the event that
a customer’s account and the associated
account property is not so transferred,
the customer’s net equity claim would
be subject to satisfaction by SIPC as the
trustee for the covered broker-dealer in
the same manner and to the same extent
as in a SIPA proceeding.96

The bridge broker-dealer section of
the proposed rule 97 also provides that
the transfer of assets or liabilities of a
covered broker-dealer, including
customer accounts and all associated
customer name securities and customer
property, assets and liabilities held by a
covered broker-dealer for non-customer
creditors, and assets and liabilities
associated with any trust or custody
business, to a bridge broker-dealer,
would be effective without any consent,
authorization, or approval of any person
or entity, including but not limited to,
any customer, contract party,
governmental authority, or court.?8 This
section is based on the Corporation’s
authority, under three separate statutory
provisions of Title I1.99 The broad
language of this paragraph of the
proposed rule is intended to give full
effect to the statutory provisions of the
Dodd-Frank Act regarding transfers of
assets and liabilities of a covered
financial company,19° which represent
an important recognition by Congress
that, in order to ensure the financial
stability of the United States following
the failure of a covered financial
company, the Corporation as receiver
must be free to determine which

94 See §§ 380.63(d) and 302.103(d), as proposed.
95 See §§ 380.63(d) and 302.103(d), as proposed.
96 See 12 U.S.C. 5385(f)(2).

97 See §§ 380.63(e) and 302.103(e), as proposed.

98 See §§ 380.63(e) and 302.103(e), as proposed;
see also 12 U.S.C. 5390(h)(5)(D).

99 See 12 U.S.C. 5390(h)(5)(D). See also 12 U.S.C.
5390(a)(1)(G); 12 U.S.C. 5390(a)(1)(O). Notably, the
power to transfer customer accounts and customer
property without customer consent is also found in
SIPA. See 15 U.S.C. 78fff-2(f).

100 The proposed rule text omits the reference to
“further” approvals found in 12 U.S.C.
5390(h)(5)(D). The reference in the statute is to the
government approvals needed in connection with
organizing the bridge financial company, such as
the approval of the articles of association and by-
laws, as established under 12 U.S.C. 5390(h). These
approvals will already have been obtained prior to
any transfer under the proposed rule, making the
reference to “further” approvals unnecessary and
superfluous.
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contracts, assets, and liabilities of the
covered financial company are to be
transferred to a bridge financial
company, and to transfer such contracts,
assets, and liabilities expeditiously and
irrespective of whether any other person
or entity consents to or approves of the
transfer. The impracticality of requiring
the Corporation as receiver to obtain the
consent or approval of others in order to
effectuate a transfer of the failed
company’s contracts, assets, and
liabilities arises whether the consent or
approval otherwise would be required
as a consequence of laws, regulations, or
contractual provisions, including as a
result of options, rights of first refusal,
or similar contractual rights, or any
other restraints on alienation or transfer.
Paragraph (e) would apply regardless of
the identity of the holder of the restraint
on alienation or transfer, whether such
holder is a local, state, federal or foreign
government, a governmental department
or other governmental body of any sort,
a court or other tribunal, a corporation,
partnership, trust, or other type of
company or entity, or an individual, and
regardless of the source of the restraint
on alienation or transfer, whether a
statute, regulation, common law, or
contract. It is the Corporation’s view
that the transfer of any contract to a
bridge financial company would not
result in a breach of the contract and
would not give rise to a claim or
liability for damages. In addition, under
section 210(h)(2)(E) of the Dodd-Frank
Act, no additional assignment or further
assurance is required of any person or
entity to effectuate such a transfer of
assets or liabilities by the Corporation as
receiver for the covered broker-dealer.
Paragraph (e) of the proposed rule
would facilitate the prompt transfer of
assets and liabilities of a covered broker-
dealer to a bridge broker-dealer and
enhance the Corporation’s ability to
maintain critical operations of the
covered broker-dealer. Rapid action to
set-up a bridge broker-dealer and
transfer assets, including customer
accounts and customer property, may be
critical to preserving financial stability
and to giving customers the promptest
possible access to their accounts.
Paragraph (f) of the bridge broker-
dealer provision of the proposed rule
provides for the succession of the bridge
broker-dealer to the rights, powers,
authorities, or privileges of the covered
broker-dealer.10 This provision of the
proposed rule draws directly from
authority provided in Title IT and is
designed to facilitate the ability of the
Corporation as receiver to operate the

101 See §§ 380.63(f) and 302.103(f), as proposed.

bridge broker-dealer.192 Pursuant to
paragraph (g) of the bridge broker-dealer
provision,103 the bridge broker-dealer
would also be subject to the federal
securities laws and all requirements
with respect to being a member of a self-
regulatory organization, unless
exempted from any such requirements
by the Commission as is necessary or
appropriate in the public interest or for
the protection of investors.194 This
provision of the proposed rule also
draws closely upon Title II.105

Paragraph (h) of the bridge broker-
dealer provision of the proposed rule
states that at the end of the term of
existence of the bridge broker-dealer,
any proceeds or other assets that remain
after payment of all administrative
expenses of the bridge broker-dealer and
all other claims against the bridge
broker-dealer would be distributed to
the Corporation as receiver for the
related covered broker-dealer.106 Stated
differently, the residual value in the
bridge broker-dealer after payment of its
obligations would benefit the creditors
of the covered broker-dealer in
satisfaction of their claims.

E. Claims of Customers and Other
Creditors of a Covered Broker-Dealer 107

The proposed section on the claims of
the covered broker-dealer’s customers
and other creditors would address the
claims process for those customers and
other creditors as well as the respective
roles of the trustee and the receiver with
respect to those claims.198 The proposed
section would provide SIPC with the
authority as trustee for the covered
broker-dealer to make determinations,
allocations, and advances in a manner
consistent with its customary practices
in a liquidation under SIPA.109
Specifically, the proposed section
provides that the allocation of customer
property, advances from SIPC, and
delivery of customer name securities to
each customer or to its customer
account at a bridge broker or dealer, in
partial or complete satisfaction of such
customer’s net equity claims as of the
close of business on the appointment

102 See 12 U.S.C. 5390(h)(2)(H)(1).

103 See §§ 380.63(g) and 302.103(g), as proposed.

104 See 12 U.S.C. 5390(h)(2)(H)(ii).

105 Id

106 See §§ 380.63(h) and 302.103(h), as proposed.
See also 12 U.S.C. 5385(d)(2); 12 U.S.C.
5390(h)(15)(B).

107 If adopted, the section of the proposed rule on
claims of customers and other creditors of a covered
broker-dealer will appear in 12 CFR 380.64 for
purposes of the Corporation and 17 CFR 302.104 for
purposes of the Commission. The rule text in both
CFRs will be identical.

108 See §§ 380.64 and 302.104, as proposed.

109 See §§ 380.64(a)(4) and 302.104(a)(4), as
proposed. See also 15 U.S.C. 78aaa et seq.

date, shall be in a manner, including
form and timing, and in an amount at
least as beneficial to such customer as
would have been the case had the
covered broker or dealer been liquidated
under SIPA.110 Each customer of a
covered broker-dealer would receive
cash and securities at least equal in
amount and value, as of the
appointment date, to what that customer
would have received in a SIPA
proceeding.11?

This proposed section further
addresses certain procedural aspects of
the claims determination process in
accordance with the requirements set
forth in section 210(a)(2) through (5) of
the Dodd-Frank Act.112 The proposed
section describes the role of the receiver
of a covered broker-dealer with respect
to claims and provides for the
publication and mailing of notices to
creditors of the covered broker-dealer by
the receiver in a manner consistent with
both SIPA and the notice procedures
applicable to covered financial
companies generally under section
210(a)(2) of the Dodd-Frank Act.113 The
proposed section provides that the
notice of the Corporation’s appointment
as receiver must be accompanied by
notice of SIPC’s appointment as
trustee.114 In addition, the Corporation,
as receiver, would consult with SIPC, as
trustee, regarding procedures for filing a
claim including the form of claim and
the filing instructions, to facilitate a
process that is consistent with SIPC’s
general practices.115 The claim form
would include a provision permitting a
claimant to claim customer status, if
applicable, but the inclusion of any
such claim to customer status on the
claim form would not be determinative
of customer status under SIPA.

The proposed rule would set the
claims bar date as the date following the
expiration of the six-month period
beginning on the date that the notice to
creditors is first published.116 The
claims bar date in the proposed rule is
consistent with section 8(a) of SIPA,
which provides for the barring of claims
after the expiration of the six-month
period beginning upon publication.11?
The six-month period is also consistent

110 See §§ 380.64(a)(4) and 302.104(a)(4), as
proposed.

111 See 15 U.S.C. 78aaa et seq.

11212 U.S.C. 5390(a)(2) through (5).

113 See §§ 380.64(b) and 302.104(b), as proposed.
See also 12 U.S.C. 5390(a)(2).

114 See §§ 380.64(b)(1) and 302.104(b)(1), as
proposed.

115 See §§ 380.64(b)(2) and 302.104(b)(2), as
proposed.

116 See §§ 380.64(b)(3) and 302.104(b)(3), as
proposed (discussing claims bar date).

117 See 15 U.S.C. 78fff—2(a).
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with section 210(a)(2)(B)(i) of the Dodd-
Frank Act, which requires that the
claims bar date be no less than ninety
days after first publication.118 As
required by section 210(a)(3)(C)(i) of the
Dodd-Frank Act, the proposed rule
provides that any claim filed after the
claims bar date shall be disallowed, and
such disallowance shall be final, except
that a claim filed after the claims bar
date would be considered by the
receiver if (i) the claimant did not
receive notice of the appointment of the
receiver in time to file a claim before the
claim date, and (ii) the claim is filed in
time to permit payment of the claim, as
provided by section 210(a)(3)(C)(ii) of
the Dodd-Frank Act.119 This exception
for late-filed claims due to lack of notice
to the claimant would serve a similar
purpose (i.e., to ensure a meaningful
opportunity for claimants to participate
in the claims process) as the
“reasonable, fixed extension of time”
that may be granted to the otherwise
applicable six-month deadline under
SIPA to certain specified classes of
claimants.120

Section 8(a)(3) of SIPA provides that
a customer who wants to assure that its
net equity claim is paid out of customer
property must file its claim with the
SIPA trustee within a period of time set
by the court (not exceeding 60 days after
the date of publication of the notice
provided in section 8(a)(1) of SIPA)
notwithstanding that the claims bar date
is later.121 The proposed rule conforms
to this section of SIPA by providing that
any claim for net equity filed more than
60 days after the notice to creditors is
first published need not be paid or
satisfied in whole or in part out of
customer property and, to the extent
such claim is paid by funds advanced
by SIPG, it would be satisfied in cash or
securities, or both, as SIPC, the trustee,
determines is most economical to the
receivership estate.122

Under the proposed rule, the
Corporation as receiver would be
required to notify a claimant whether it
allows a claim within the 180-day
period 123 as such time period may be
extended by written agreement,24 or
the expedited 90-day period,125

118 See 12 U.S.C. 5390(a)(2)(B)(i).

119 See §§ 380.64(b)(3) and 302.104(b)(3), as
proposed. See also 12 U.S.C. 5390(a)(3)(C)(i) and
(ii).

120 See 15 U.S.C. 78fff—2(a)(3).

121 See 15 U.S.C. 78fff—2(a)(3) and 15 U.S.C. 78fff—
2(a)(1).

122 See §§ 380.64(b)(3) and 302.104(b)(3), as
proposed. See also 15 U.S.C. 78fff-2(a)(3).

123 See §§ 380.64(c) and 302.104(c), as proposed.
See also 12 U.S.C. 5390(a)(3)(A)(@{).

124 See 15 U.S.C. 5390(a)(3)(A).

125 See §§ 380.64(c) and 302.104(c), as proposed.
See also 12 U.S.C. 5390(a)(5)(B).

whichever would be applicable. The
process established for the
determination of claims by customers of
a covered broker-dealer for customer
property or customer name securities
would constitute the exclusive process
for the determination of such claims.126
This process corresponds to the SIPA
provision that requires that customer
claims to customer property be
determined pro rata based on each
customer’s net equity applied to all
customer property as a whole.127 While
the Dodd-Frank Act provides for
expedited treatment of certain claims
within 90 days, given that all customers
may have preferred status with respect
to customer property and customer
name securities, no one customer’s
claim, or group of customer claims,
would be treated in an expedited
manner ahead of other customers’
claims. Consequently, the concept of
expedited relief would not apply to
customer claims.128 The receiver’s
determination to allow or disallow a
claim in whole or in part would utilize
the determinations made by SIPC, as
trustee, with respect to customer status,
claims for net equity, claims for
customer name securities, and whether
property held by the covered broker-
dealer qualifies as customer property.129
A claimant may seek a de novo judicial
review of any claim that is disallowed
in whole or in part by the receiver,
including but not limited to any claim
disallowed in whole or part based upon
any determination made by SIPC.130

F. Additional Proposed Sections

In addition to the previously
discussed proposed sections, the
Agencies propose to include sections in
the proposed rule addressing: (1) The
priorities for unsecured claims against a
covered broker-dealer;131 (2) the
administrative expenses of SIPC;132 and

126 See §§ 380.64(c) and 302.104(c), as proposed.

127 See 15 U.S.C. 78fff-2.

128 See §§ 380.64(c) and 302.104(c), as proposed.

129 Id

130 See §§ 380.64(d) and 302.104(d), as proposed
(stating thathe claimant may seek a judicial
determination of any claim disallowed, in whole or
in part, by the Corporation as receiver, including
any claim disallowed based upon any
determination(s) made by SIPC as trustee by the
appropriate district or territorial court of the United
States). See also 12 U.S.C. 5390(a)(4) and (5).

131]f adopted, the priorities for unsecured claims
against a covered broker-dealer section will appear
in 12 CFR 380.65 for purposes of the Corporation
and 17 CFR 302.105 for purposes of the
Commission. The rule text in both CFRs will be
identical.

132]f adopted, the SIPC administrative expenses
section will appear in 12 CFR 380.66 for purposes
of the Corporation and 17 CFR 302.106 for purposes
of the Commission. The rule text in both CFRs will
be identical.

(3) QFCs.133 The Dodd-Frank Act sets
forth special priorities for the payment
of claims of general unsecured creditors
of a covered broker-dealer, which would
be addressed in the proposed section on
priorities for unsecured claims against a
covered broker-dealer.13¢ The priorities
for unsecured claims against a covered
broker-dealer include claims for
unsatisfied net equity of a customer and
certain administrative expenses of the
receiver and SIPC.135 The priorities set
forth in the proposed rule express the
cumulative statutory requirements set
forth in Title I1.136 First, the priorities
provide that the administrative
expenses of SIPC as trustee for a covered
broker-dealer would be reimbursed pro
rata with administrative expenses of the
receiver for the covered broker-
dealer.13” Second, the amounts paid by
the Corporation as receiver to customers
or SIPC would be reimbursed on a pro
rata basis with amounts owed to the
United States, including amounts
borrowed from the U.S. Treasury for the
orderly liquidation fund.138 Third, the
amounts advanced by SIPC for the
satisfaction of customer net equity
claims would be reimbursed subsequent
to amounts owed to the United States,
but before all other claims.139

Title II provides that SIPC is entitled
to recover administrative expenses
incurred in performing its
responsibilities under section 205 on an
equal basis with the Corporation.14°
Title II also sets forth a description of
the administrative expenses of the
receiver.14! In order to provide
additional clarity as to the types of
administrative expenses that SIPC
would be entitled to recover in
connection with its role as trustee for
the covered broker-dealer, the proposed
rule provides that SIPC, in connection

133f adopted, the QFC section will appear in 12
CFR 380.67 for purposes of the Corporation and 17
CFR 302.107 for purposes of the Commission. The
rule text in both CFRs will be identical.

134 See 12 U.S.C. 5390(b)(6) (providing the
priority of expenses and unsecured claims in the
orderly liquidation of SIPC members).

135 See §§ 380.65 and 302.105, as proposed.

136 See 12 U.S.C. 5390(b)(6) (providing the
priority of expenses and unsecured claims in the
orderly liquidation of SIPC members). See also
§§380.65 and 302.105, as proposed.

137 See §§ 380.65(a) and 302.105(a), as proposed.
See also 12 U.S.C. 5390(b)(6)(A).

138 See §§380.65(b) and 302.105(b), as proposed.
See also 12 U.S.C. 5390(b)(6)(B); 12 U.S.C. 5390(n)
(establishing the “orderly liquidation fund”
available to the Corporation to carry out the
authorities granted to it under Title II).

139 See §§ 380.65(c) and 302.105(c), as proposed.
See also 12 U.S.C. 5390(b)(6)(C).

140 See 12 U.S.C. 5390(b)(6)(A). The regulation
governing the Corporation’s administrative
expenses in its role as receiver under Title I is
located at 12 CFR 380.22.

141 See 12 U.S.C. 5381(a)(1).



Federal Register/Vol. 81, No. 41/Wednesday, March 2, 2016 /Proposed Rules

10807

with its role as trustee for the covered
broker-dealer, has the authority to
“utilize the services of private persons,
including private attorneys,
accountants, consultants, advisors,
outside experts and other third party
professionals.” The section further
provides SIPC with an allowed
administrative expense claim with
respect to any amounts paid by SIPC for
services provided by these persons if
those services are “practicable, efficient
and cost-effective.”’142 The proposed
definition of administrative expenses of
SIPC conforms to both the definition of
administrative expenses of the
Corporation as receiver and the costs
and expenses of administration
reimbursable to SIPC as trustee in the
liquidation of a broker-dealer under
SIPA.143 Specifically, the proposed
definition includes ‘““the costs and
expenses of such attorneys, accountants,
consultants, advisors, outside experts
and other third parties, and other proper
expenses that would be allowable to a
third party trustee under 15 U.S.C.
78eee(b)(5)(A), including the costs and
expenses of SIPC employees that would
be allowable pursuant to 15 U.S.C.
78fff(e).”144 The proposed definition
excludes advances from SIPC to satisfy
customer claims for net equity because
the Dodd-Frank Act specifies that those
advances are treated differently than
administrative expenses with respect to
the priority of payment.145

Lastly, the proposed section on QFCs
states that QFCs are governed in
accordance with Title II.146 Paragraph
(b)(4) of section 205 of the Dodd-Frank
Act states in pertinent part that
notwithstanding any provision of SIPA
the rights and obligations of any party
to a qualified financial contract (as the
term is defined in section 210(c)(8)) to
which a covered broker or dealer for
which the Corporation has been
appointed receiver is a party shall be
governed exclusively by section 210,
including the limitations and
restrictions contained in section
210(c)(10)(B).147 Paragraph (c)(8)(A) of

142 See §§ 380.66(a) and 302.106(a), as proposed.

143 See §§ 380.66(a) and 302.106(a), as proposed.
See also 12 U.S.C. 5381(a)(1) (defining
administrative expenses of the receiver); 15 U.S.C.
78eee(5) (providing for compensation for services
and reimbursement of expenses).

144 See §§ 380.66(a) and 302.106(a), as proposed.
See also 15 U.S.C. 78eee(b)(5)(A); 15 U.S.C. 78fff(e).
145 See §§ 380.66(b) and 302.106(b), as proposed
(defining the term administrative expenses of SIPC).

See also 12 U.S.C. 5390(b)(6)(C) (stating SIPC’s
entitlement to recover any amounts paid out to
meet its obligations under section 205 and under
SIPA).

146 See §§380.67 and 302.107, as proposed.

147 See 12 U.S.C. 5385(b)(4) (stating that
notwithstanding any provision of SIPA .the rights

section 210 states that no person shall
be stayed or prohibited from exercising:
(i) Any right that such person has to
cause the termination, liquidation, or
acceleration of any qualified financial
contract with a covered financial
company which arises upon the date of
appointment of the Corporation as
receiver for such covered financial
company or at any time after such
appointment; (ii) any right under any
security agreement or arrangement or
other credit enhancement related to one
or more qualified financial contracts
described in clause (i); or (iii) any right
to offset or net out any termination
value, payment amount, or other
transfer obligation arising under or in
connection with one or more contracts
or agreements described in clause (i),
including any master agreement for
such contracts or agreements.”’148
Paragraph (c)(10)(B)(i)(I) and (II) of
section 210 provides in pertinent part
that a person who is a party to a QFC
with a covered financial company may
not exercise any right that such person
has to terminate, liquidate, or net such
contract under paragraph (c)(8)(A) of
section 210 solely by reason of or
incidental to the appointment under
Title II of the Corporation as receiver for
the covered financial company: (1) Until
5:00 p.m. eastern time on the business
day following the date of the
appointment; or (2) after the person has
received notice that the contract has
been transferred pursuant to paragraph
(c)(9)(A) of section 210.149 The proposed
rule reflects these statutory directives
and states: “The rights and obligations
of any party to a qualified financial
contract to which a covered broker or
dealer is a party shall be governed
exclusively by 12 U.S.C. 5390, including
the limitations and restrictions
contained in 12 U.S.C. 5390(c)(10)(B),
and any regulations promulgated
thereunder.”’150

III. Requests for Comments

A. In General

The Agencies generally request
comment on the proposal to implement
Title II’s orderly liquidation of covered
broker-dealers provisions. The Agencies
invite interested persons to submit
written comments on any aspect of the
proposed rule, in addition to the
specific requests for comment. Further,
the Agencies invite comment on other

and obligations of any party to a qualified financial
contract to which a covered broker or dealer is a
party shall be governed exclusively by section 210
of the Dodd-Frank Act).

148 See 12 U.S.C. 5390(c)(8)(A).

149 See 12 U.S.C. 5390(c)(10)(B).

150 See §§ 380.67 and 302.107, as proposed.

matters that might have an effect on the
proposed rule contained in this release,
including any competitive impact.

B. Requests for Comment on Certain
Specific Matters

In addition to the general request for
comments, the Agencies request
comment with respect to the following
specific questions:

1. In light of section 205(f)(1)’s
requirement that customers in a section
205 orderly liquidation receive
distributions that are at least as
beneficial as what they would have
received in a SIPA liquidation, are there
any circumstances in which the
application of the proposed rule would
result in delivery or distributions to
customers of securities or cash, in
connection with net equity claims,
customer property or customer name
securities, in a manner and in an
amount less than such customers would
receive if the covered broker-dealer
were subject to a SIPA liquidation? If
yes, what are those circumstances?
Please be specific.

2. Would an orderly liquidation of a
broker-dealer under the approach
described in the proposed rule have any
unintended or adverse impact(s) on
customers or other classes of claimants?
If yes, what are those impacts? Are there
other approach(es) that might be
consistent with the requirements of the
Dodd-Frank Act and have fewer such
impacts? What are the other
approach(es) that might eliminate or
minimize such unintended or adverse
impact(s), and how would they do so?
Please be specific. What would be the
costs or benefits associated with such
alternative approaches?

3. Would an orderly liquidation of a
broker-dealer under the approach
described in the proposed rule have any
unintended or adverse impact(s) on
market participants generally? If yes,
what are those impacts? Are there other
approach(es) that might be consistent
with the requirements of the Dodd-
Frank Act and have fewer such impacts?
What are the other approach(es) that
might eliminate or minimize such
unintended or adverse impact(s), and
how would they do so? Please be
specific. What would be the costs or
benefits associated with such alternative
approaches?

4. Are there any matter(s) with respect
to the orderly liquidation of a covered
broker-dealer under Title II of the Dodd-
Frank Act that are not currently
addressed in the proposed rule, but that
should be addressed in a rulemaking
under section 205(h) of the Dodd-Frank
Act, 12 U.S.C. 5385(h)? If yes, what are
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those matters, why should they be
addressed, and how? Please be specific.

5. Does the proposed rule clearly
address the roles of the FDIC as receiver
and SIPC as trustee for the covered
broker-dealer in a Title II orderly
liquidation? If not, how could the
proposed rule be made clearer?

6. Does the proposed rule clearly
address the treatment of customers and
other classes of claimants and creditors
in a Title IT orderly liquidation of a
covered broker-dealer? Does the
proposed rule clearly address the claims
bar date and the 60-day filing deadline
for payment of net equity claims out of
customer property? If not, in what
respects could the proposed rule be
made clearer and how?

7. Are the priorities for the allocation
of customer property and other assets of
the covered broker-dealer clearly
addressed by the proposed rule? If not,
in what respects could they be made
clearer and how?

8. Are the standards for judicial
review of a claim that is disallowed, in
whole or in part, clearly addressed by
the proposed rule? If not, in what
respects could the proposed rule be
made clearer and how?

9. Are the matters listed for inclusion
in the protective decree appropriate?
Are there any other matters not
mentioned that should be included in
the protective decree, and if so, why?
Could the provision of the protective
decree clarifying that, if a protective
decree were filed on a date other than
the appointment date, the protective
decree’s filing date would be deemed be
the appointment date, cause harm to
customers, other claimants, creditors,
shareholders, or other interested
parties? If so, how? Are there alternative
approaches that would not have such
impacts? If yes, please describe in detail
and provide information about
associated costs or benefits.

10. Would customers be harmed by
their inability to seek determinations of
their claims within the expedited 90-
day period (as provided by section
210(a)(5)(B) of the Dodd-Frank Act)
rather than within six-months (as
provided by section 210(a)(3)(A)(i) of
the Dodd-Frank Act)? If so, how? If
customers were permitted to seek
expedited determinations of their
claims, would that allow them to “‘jump
ahead” of other similarly-situated
claimants? Would that be appropriate?

11. What are the expected costs to
covered broker-dealers as a result of this
proposed rule?

12. Are there any costs or benefits of
the proposed rule for customers or other
creditors of covered broker-dealers, or

market participants generally, that are
not described above? Please describe.

13. What are the proposed rule’s
implications for systemic risk?

14. Are there any anticipated
consequences of the proposed rule that
are not otherwise described in this
release? Please be specific.

IV. Paperwork Reduction Act

The proposed rule would clarify the
process for the orderly liquidation of a
covered broker-dealer under Title II of
the Dodd-Frank Act. The proposed rule
addresses only the process to be used in
the liquidation of the covered broker-
dealer and does not create any new, or
revise any existing, collection of
information pursuant to the Paperwork
Reduction Act.?5® Consequently, no
information has been submitted to the
Office of Management and Budget for
review.

The Agencies request comment on the
assertion that the proposed rule will not
create any new, or revise any existing,
collection of information pursuant to
the Paperwork Reduction Act.

V. Economic Analysis

A. Introduction and General Economic
Considerations

The Commission and the Corporation
are jointly proposing this rule to
implement provisions applicable to the
orderly liquidation of covered broker-
dealers pursuant to section 205(h) of the
Dodd-Frank Act in manner that protects
market participants by clearly
establishing expectations and equitable
treatment for customers and creditors of
failed broker-dealers, as well as other
market participants. The Commission
and the Corporation are mindful of the
costs and benefits of their respective
rules. The following economic analysis
seeks to identify and consider the
benefits and costs—including the effects
on efficiency, competition, and capital
formation—that would result from the
proposed rule. Overall, the Commission
and the Corporation preliminarily
believe that the primary benefit of the
proposed rule is to codify additional
details regarding the process for orderly
liquidation of failed broker-dealers
which will provide additional structure
and enable consistent application of the
process. Importantly, the proposed rule
does not affect the set of options
available to the Commission and the
Corporation, nor does it affect the range
of possible outcomes. The detailed
analysis of costs and benefits regarding
the proposed rule is discussed below.

The Dodd-Frank Act specifically
provides that the FDIC may be

15144 U.S.C. 3501 et seq.

appointed receiver for a systemically
important broker-dealer for purposes of
the orderly liquidation of the company
using the powers and authorities
granted to the FDIC under Title II of the
Act.152 Section 205 of the Dodd-Frank
Act sets forth a process for the orderly
liquidation of covered broker-dealers
that is an alternative to the process
under SIPA, but that process
incorporates many of the customer
protection features of SIPA into a Title
IT orderly liquidation. Congress
recognized that broker-dealers are
different from other kinds of
systemically important financial
companies in several ways, not the least
of which is how customers of a broker-
dealer are treated in an insolvency
proceeding relating to the broker-
dealer.153 Section 205 of the Dodd-
Frank Act is intended to address
situations where the failure of a large
broker-dealer could have broader
impacts on the stability of the United
States financial system. The financial
crisis of 2008 and the ensuing economic
recession resulted in the failure of many
financial entities. Liquidity problems
that initially began at a small set of
firms quickly spread as uncertainty
about which institutions were solvent
increased, triggering broader market
disruptions, including a general loss of
liquidity, distressed asset sales, and
system-wide redemption runs by some
participants.154 The proposed rule seeks
to implement the orderly liquidation
provisions of the Dodd-Frank Act in a
manner that is designed to help reduce
both the likelihood and the severity of
financial market disruptions that could
result from the failure of a covered
broker-dealer.

In the case of a failing broker-dealer,
the broker-dealer customer protection
regime is primarily composed of SIPA
and the Exchange Act, as administered
by SIPC and the Commission. Among
other Commission financial
responsibility rules, Rule 15¢3-3
specifically protects customer funds and
securities held by a broker-dealer and
essentially forbids broker-dealers from
using customer assets to finance any
part of their businesses unrelated to
servicing securities customers.?55 With

152 See 12 U.S.C. 5382, 12 U.S.C. 5383, and 12
U.S.C. 5384.

153 See 12 U.S.C. 5385 (orderly liquidation of
covered brokers and dealers).

154 See Brunnermeir, M. (2009), Deciphering the
Liquidity and Credit Crunch 2007-2008, Journal of
Economic Perspectives 23, 77-100.

155 See Net Capital Requirements for Brokers and
Dealers, Exchange Act Release No. 21651 (Jan. 11,
1985), 50 FR 2690, 2690 (Jan. 18, 1985). See also
Broker-Dealers; Maintenance of Certain Basic
Reserves, Exchange Act Release No. 9856 (Nov. 10,
1972), 37 FR 25224, 25224 (Nov. 29, 1972).
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respect to SIPA, and as a general matter,
in the event that a broker-dealer enters
into a SIPA liquidation, customers’ cash
and securities held by the broker-dealer
are returned to customers on a pro-rata
basis.156 If the broker-dealer does not
have sufficient funds to satisfy customer
net equity claims, SIPC advances may
be used to supplement the distribution,
up to a ceiling of $500,000 per
customer, including a maximum of
$250,000 for cash claims.157 When
applicable, SIPC or a SIPA trustee will
return securities that are registered in
the customer’s name, or are in the
process of being registered, directly to
each customer.158 An integral
component of the broker-dealer
customer protection regime is that,
under SIPA, customers have preferred
status relative to general creditors with
respect to customer property and
customer name securities.159 SIPC or a
SIPA trustee may sell or transfer
customer accounts to another SIPC
member in order for the customers to
regain access to their accounts in an
expedited fashion.160

Title II of the Dodd-Frank Act
supplemented the customer protection
regime for broker-dealers. As described
above in more detail, in the event a
covered broker-dealer fails,161 Title II
provides the FDIC with a broader set of
tools to help ensure orderly liquidation,
including the ability to transfer all
assets and liabilities held by a broker-
dealer— not just customer assets—to
another broker-dealer, as well as the
ability to borrow from the U.S.
Treasury.162 Upon the commencement

156 See 15 U.S.C. 78fff—2(b).

157 See 15 U.S.C. 78fff—3(a).

158 See 15 U.S.C. 78fff-2(c).

159 See 15 U.S.C. 78fff(a).

160 See 15 U.S.C. 78fff-2(f).

161 To facilitate their customer business and to
finance their proprietary trading activities, broker-
dealers often enter into short-term borrowing
arrangements, including repurchase and securities
lending agreements. Such financing arrangements
can have maturities as short as a day, requiring
broker-dealers to continuously refinance their
positions. Broker-dealers are therefore subject to
liquidity risk in the event that short-term lenders
and counterparties refuse to finance their positions
or seek less favorable terms for the broker-dealer,
such as higher haircuts on collateral. Doubts about
a broker-dealer’s viability can lead a broker-dealer’s
customers to move their accounts from the broker-
dealer, placing additional strains upon the broker-
dealer’s liquidity position. Such doubts can, in
turn, lead to a general “run” against the broker-
dealer, both in its secured financing activities and
withdrawals of customer accounts. The ability of
the Corporation under Title II to provide financing
to the broker-dealer and to allow the broker-dealer
to continue its operations may help to address the
liquidity stress at the broker-dealer and reduce the
potential risk to other market participants.

162 Under a SIPA liquidation, the Commission is
authorized to make loans to SIPC should SIPC lack
sufficient funds. In addition, to fund these loans,

of an orderly liquidation under Title II,
the FDIC is appointed the receiver of the
broker-dealer and SIPC is appointed as
the trustee for the liquidation process.
The FDIC is given the authority to form
and fund a bridge broker-dealer,163
which would facilitate a quick transfer
of customer accounts to a solvent
broker-dealer and therefore would
accelerate reinstated access to customer
accounts.164 By granting the FDIC the
ability to transfer any asset or liability
to the bridge broker-dealer as it deems
necessary, the orderly liquidation
proceeding allows the Corporation to
extend relief to certain creditors to
reduce the destabilizing effects these
creditors may cause if they run on a
large broker-dealer.165 To further reduce
the run risk the failed broker-dealer may
be facing, Title Il imposes an automatic
one-business day stay on certain
activities by the counterparties to QFCs,
so as to provide the FDIC an
opportunity to inform counterparties
that the covered broker-dealer’s
liabilities were transferred to and
assumed by the bridge broker-dealer.166

The proposed rule is designed to
implement the provisions of section
205, so that an orderly liquidation can
be carried out for certain broker-dealers
with efficiency and the intended
benefits of orderly liquidation, as
established by the Dodd-Frank Act, on
the overall economy can be realized.
Specifically, the proposed rule
implements the framework for the
liquidation of covered broker-dealers.
The framework includes definitions for
the key terms such as customer,
customer property, customer name
securities, net equity, and bridge broker-
dealer. It sets forth three major
processes regarding the orderly
liquidation—the process of initiating the
orderly liquidation (including the
appointment of receiver and trustee and
the notice and application for protective
decree), the process of account transfers
to the bridge broker-dealer, and the
claims process for customers and other
creditors. While establishing orderly
liquidation generally, section 205 does
not specifically provide the details of
such processes.

the Commission is authorized to borrow up to $2.5
billion from the U.S. Treasury. See 15 U.S.C.
78ddd(g) and (h).

163 See §§380.63 and 302.103, as proposed
(regarding the FDIC’s power to “‘organize one or
more bridge brokers or dealers with respect to a
covered broker or dealer”).

164 See Section I1.D.2 on the FDIC’s power to
transfer accounts to bridge broker-dealer.

165 See Section IL.E on the claims of customers
and other creditors of a covered broker-dealer.

166 See Section ILF on the additional proposed
sections that relate to qualified financial contracts.

The proposed rule provides several
clarifications to the provisions in the
statute. For example, under Title II, the
FDIC has authority to transfer any assets
without obtaining any approval,
assignment, or consents.167 The
proposed rule further provides that the
transfer to a bridge broker-dealer of any
account, property or asset is not
determinative of customer status, nor
that the property so transferred qualifies
as customer property or customer name
securities.168 The proposed rule also
provides clarifications on terms such as
the venue for filing the application for
a protective decree and the filing
date.169

In addition, the proposed rule
clarifies the process for transferring
assets to the bridge broker-dealer, which
should help expedite customer access to
their respective accounts. For example,
the proposed rule provides that
allocations to customer accounts at the
bridge broker-dealer may initially be
derived from estimates based upon the
books and records of the covered broker-
dealer or other information deemed
relevant by the Corporation in
consultation with SIPC.17¢ This means
that customers may potentially access
their accounts more expeditiously,
before the time-consuming record
reconciliation process concludes.

Therefore, overall, the Commission
and the Corporation preliminarily
believe that the primary benefit of the
proposed rule is to codify additional
details regarding the process for the
orderly liquidation of covered broker-
dealers, which will provide additional
structure and enable consistent
application of the process. Importantly,
the proposed rule does not affect the set
of options available to the Commission
and the Corporation upon failure of a
covered broker-dealer, nor does it affect
the range of possible outcomes. In the
absence of the proposed rule, the
Commission, the Board and the
Secretary 171 could still determine that
an orderly liquidation under Title II is
appropriate, and the FDIC would still
have broad authority to establish a
bridge broker-dealer and transfer all
assets and liabilities held by the failed
entity. However, in the absence of the
proposed rule, uncertainty could arise
regarding the definitions (e.g., the
applicable filing date or the nature of
the application for a protective decree)
and the claims process, which could

167 See §§380.63 and 302.103, as proposed.

168 These determinations would be made by SIPC
in accordance with SIPA. See §§380.64(a)(1) and
302.104, as proposed

169 See §§ 380.62 and 302.102, as proposed.

170 See §§ 380.63(d) and 302.103(d), as proposed.

171 See 12 U.S.C. 5383(a)(1)(B).
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cause delays in the process and
undermine the goals of the statute. By
establishing a uniform process for the
orderly resolution of a broker-dealer, the
proposed rule should improve the
orderly liquidation process while
implementing the statutory
requirements, so that orderly
liquidations can be carried out with
efficiency and predictability. Such
efficiency and predictability should
generally ease implementation burdens
and conserve resources that otherwise
would have to be expended resolving
delays in the claims process or in
connection with any potential litigation
that could arise from delays. The
discussion below elaborates on the
likely costs and benefits of the proposed
rule and its potential impact on
efficiency, competition and capital
formation, as well as potential
alternatives.

B. Economic Baseline

To assess the economic impact of the
proposed rule, the Commission and the
Corporation are using section 205 of the
Dodd-Frank Act as the economic
baseline. Section 205 sets forth
provisions specific to the orderly
liquidation of certain large broker-
dealers and paragraph (h) directs the
Commission and the Corporation, in
consultation with SIPG, jointly to issue
rules to fully implement the section.172
Although no implementing rules are in
place, section 205 of the Dodd-Frank
Act was self-effectuating, meaning that
the statutory requirements are in effect.
Therefore, the appropriate baseline is
the orderly liquidation authority in
place pursuant to section 205, without
any implementation rules issued by the
Agencies. As outlined in Title II of the
Dodd-Frank Act, irrespective of how the
broker-dealer was placed into a Title II
resolution, section 205 regarding the
liquidation of broker-dealers and the
proposed rule (if adopted) would always
apply to the covered broker-dealer even
if section 210 is invoked.

1. SIPC’s Role

Section 205 provides that upon the
appointment of the FDIC as receiver for
a covered broker-dealer, the FDIC shall
appoint SIPC as trustee for the
liquidation of the covered broker-dealer
under SIPA without need for any
approval.173 Upon its appointment as
trustee, SIPC shall promptly file with a
federal district court an application for
protective decree, the terms of which
will jointly be determined by SIPC and
the Corporation, in consultation with

17212 U.S.C. 5385(h).
17312 U.S.C. 5385(a).

the Commission.174 Section 205 also
provides that SIPC shall have all of the
powers and duties provided by SIPA,
except with respect to assets and
liabilities transferred to the bridge
broker-dealer.17> The determination of
claims and the liquidation of assets
retained in the receivership of the
covered broker-dealer and not
transferred to the bridge financial
company shall be administered under
SIPA.176

2. The Corporation’s Power to Establish
Bridge Broker-Dealers

Section 205 of the Dodd-Frank Act
does not contain specific provisions
regarding bridge broker-dealers.
However, section 210 of the Dodd-Frank
Act provides that, in connection with an
orderly liquidation, the FDIC has the
power to form one or more bridge
financial companies, which includes the
power to form bridge broker-dealers
with respect to a covered broker-
dealer.17” Under Title II, the FDIC has
the authority to transfer any asset or
liability held by the covered financial
company without obtaining any
approval, assignment, or consent with
respect to such transfer.178 It is further
provided that any customer of a covered
broker-dealer whose account is
transferred to a bridge financial
company shall have all rights and
privileges under section 205(f) of the
Dodd-Frank Act and SIPA that such
customer would have had if the account
was not transferred.179

3. Satisfaction of Customer Claims

Section 205(f) of the Dodd-Frank Act
requires that all obligations of a covered
broker-dealer or bridge broker-dealer to
a customer relating to, or net equity
claims based on, customer property or
customer name securities must be
promptly discharged in a manner and in
an amount at least as beneficial to the
customer as would have been the case
had the broker-dealer been liquidated in
a SIPA proceeding.

174 See 12 U.S.C. 5385(a)(2).

17512 U.S.C. 5385. See also §§380.64(a) and
302.104(a), as proposed (regarding SIPC’s role as
trustee).

176 Id,

177 See 12 U.S.C. 5390(h)(1)(A). See also 12 U.S.C.
5390(h)(2)(H).

17812 U.S.C. 5390(a)(1)(G).

179 See 12 U.S.C. 5390(h)(2)(H)(iii).

C. Benefits, Costs and Effects on
Efficiency, Competition, and Capital
Formation

1. Anticipated Benefits
a. Overall Benefits

The key benefit of the proposed rule
is that it creates a more structured
framework to implement section 205 of
the Dodd-Frank Act, so that the orderly
liquidation of a covered broker-dealer
can be carried out with efficiency and
predictability if the need arises. As
discussed in the economic baseline,
section 205 provides parameters for the
orderly liquidation of covered broker-
dealers, while the proposed rule
implements these statutory parameters.
The proposed rule first provides
definitions for certain key terms
including customer, customer property,
customer name securities, net equity,
and bridge broker-dealer, among
others.180 It then sets forth three major
processes regarding the orderly
liquidation: the process of initiating the
orderly liquidation,81 the process of
account transfers to the bridge broker-
dealer,182 and the claims process for
customers and other creditors.183

First, besides incorporating the
statutory requirement of appointing
SIPC as the trustee for covered broker-
dealers, the proposed rule provides a
more detailed process for notice and
application for protective decree. It
provides clarification for the venue in
which the notice and application for a
decree is to be filed.184 It clarifies the
definition of the filing date if the notice
and application is filed on a date other
than the appointment date.185 And
finally, it also includes a non-exclusive
list of notices drawn from other parts of
Title II to inform the relevant parties of
the initiation of the orderly liquidation
process and what they should expect.186

Second, the proposed rule sets forth
the process to establish one or more
bridge broker-dealers and to transfer
accounts, property, and other assets
held by a covered broker-dealer to such
bridge broker-dealers, pursuant to Title
II of Dodd-Frank Act.187 Section 205 of
the Act does not specifically provide for
such a process. The proposed rule
specifies that the Corporation may
transfer any account, property, or asset
held by a covered broker-dealer

180 See §§ 380.60 and 302.100, as proposed.

181 See §§ 380.61, 380.62, 302.101 and 302.102, as
proposed.

182 See §§380.63 and 302.103, as proposed.

183 See §§ 380.64 and 302.104, as proposed.

184 See §§ 380.62(a) and 302.102, as proposed.

185 Id‘

186 See §§380.62(b) and 302.102(b), as proposed.

187 See §§380.63 and 302.103, as proposed.
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(including customer and non-customer
accounts, property and assets) to a
bridge broker-dealer as the Corporation
deems necessary, based on the FDIC’s
authority under Title II to transfer any
assets without obtaining any approval,
assignment, or consents.188 The transfer
to a bridge broker-dealer of any account,
property or asset is not determinative of
customer status.189 The determinations
of customer status are to be made by
SIPC as trustee in accordance with
SIPA.190 As discussed above, given the
preferred status of customers, litigation
has been brought on customer status
under SIPA (e.g., repo counterparties’
claims of customer status under
SIPA).191 Since the Corporation may
transfer both customer and non-
customer accounts, property and assets
held by a covered broker-dealer to a
bridge broker-dealer according to the
statute, in the absence of the proposed
rule, some non-customer creditors may
mistakenly interpret under the baseline
scenario that such a transfer confers
customer status (especially since in a
SIPA proceeding only customer assets
are transferred). To the extent that such
mistaken beliefs may arise from the
statutory provisions, litigation over
customer status could arise. The
clarification in the proposed rule
stresses that customer status is
determined by SIPC separately from the
decision to transfer an asset to a bridge
broker-dealer, and could thus help
prevent confusion concerning whether
other creditors whose assets have also
been transferred should be treated as
customers. This clarification may
mitigate a potential increase in litigation
costs, although the economic benefit of
such mitigation is likely to be de
minimis.

Regarding the account transfers to
bridge broker-dealers, in addition to the
provisions on the specifics of a transfer
(e.g., the calculation of customer net
equity, the assumption of the net equity
claim by the bridge broker-dealer and
the allocation of customer property), the
proposed rule further provides that
allocations to customer accounts at the
bridge broker-dealer may initially be
derived from estimates based upon the
books and records of the covered broker-
dealer or other information deemed
relevant by the Corporation in
consultation with SIPC.192 Given that it
could be time-consuming to reconcile
the broker-dealer’s records with the

188 See §§ 380.63(e) and 302.103(e), as proposed.

189 See §§ 380.64(a) and 302.104(a), as proposed.

190 See §§ 380.64(a) and 302.104(a) as proposed.

191 See, e.g., In re Lehman Brothers Inc., 492 B.R.
379 (Bankr. S.D.N.Y. 2013), aff'd, 506 B.R. 346.

192 See §§ 380.63(d) and 302.103(d), as proposed.

records of other parties, this provision
may speed up the allocation of customer
property to the customer accounts at the
bridge broker-dealer, thus providing
customers quicker access to their
accounts.

Third, the proposed rule also
addresses the claims process for
customers and other creditors.193 The
proposed rule implements the statute’s
requirement that the trustee’s allocation
shall be in an amount and manner,
including form and timing, at least as
beneficial as such customer would have
received under a SIPA proceeding, as
required by section 205(f).194 In
addition, it further addresses certain
procedural aspects of the claims
determination process, such as the
publication and mailing of notices to
creditors, the notice of the appointment
of the FDIC and SIPC, the claims bar
date, and expedited relief.

In summary, the proposed rule would
provide interested parties with details
on the implementation of the orderly
liquidation process. By providing for a
uniform process, the proposed rule
could improve the orderly liquidation
process, so that the orderly liquidation
can be carried out with efficiency and
predictability. Under the baseline
scenario, in absence of the proposed
rule, uncertainty may arise because
various parties may interpret the
statutory requirements differently. For
example, under the baseline, the repo
counterparties of the broker-dealer may
not understand that the transfer of the
rights and obligations under their
contracts to the bridge broker-dealer is
not determinative of customer status,
because such a transfer to another
broker-dealer is only available for
customers under a SIPA proceeding.
That is, repo counterparties of the
broker-dealer may mistakenly believe
that the transfer of rights and obligations
implies customer status. Accordingly,
the proposed rule provides that the
transfer of accounts to a bridge broker-
dealer is not determinative of customer
status, and that such status is
determined by SIPC in accordance with
SIPA. Uncertainty regarding such
matters could result in litigation and
delays in the claims process if orderly
liquidation were to be commenced with
respect to a covered broker-dealer;
therefore, the structure provided by the
proposed rule could conserve resources
that otherwise would have to be
expended in settling such litigation and
resolving delays that may arise, and
create a more efficient process for

193 See §§ 380.64 and 302.104, as proposed.
194 See §§ 380.64(a)(4) and 302.104(a)(4), as
proposed.

enabling orderly liquidation. Moreover,
under the baseline scenario,
uncertainties about process and how
customer and creditor claims would be
handled could continue to encourage
these claimants to reduce exposure if
doubts about a broker-dealer’s viability
arise—for customers, by withdrawing
free credit balances; for creditors, by
reducing repo and derivatives exposure.
Such uncertainties, if they were to
persist, could undermine the broader
benefits that orderly liquidation could
provide to financial stability. In this
sense, the processes set forth by the
proposed rule could help realize the
economic benefits of section 205.

b. Benefits to Affected Parties

The Commission and the Corporation
believe that the proposed rule provides
benefits comparable to those under the
baseline scenario to relevant parties
such as customers, creditors, and
counterparties. To the extent that it
provides additional guidance on
procedural matters, the proposed rule
may reduce potential uncertainty,
thereby providing for an efficient and
predictable orderly liquidation process.
Therefore, the Commission and the
Corporation preliminarily believe the
proposed rule will improve the orderly
liquidation process and provide benefits
beyond the statute, although such
benefits are likely to be incremental.

The Commission and the Corporation
preliminarily believe that the proposed
rule will be beneficial to customers.195
The proposed rule states that the bridge
broker-dealer will undertake the
obligations of a covered broker-dealer
with respect to each person holding an
account transferred to the bridge broker-
dealer, providing customers with
transferred accounts assurance that they
will receive the same legal protection
and status as a customer of a broker-
dealer that is subject to a liquidation
outside of Title I1.196 Further, under the
proposed rule, the transfer of non-
customer assets to a bridge broker-dealer
would not imply customer status for
these assets, which could thereby
reduce any incentive to not move assets
based upon fears of prejudging customer
status. Finally, the proposed rule would
provide that allocations to customer
accounts at the bridge broker-dealer may
initially be derived from estimates based
on the books and records of the covered
broker-dealer.197 This provision could

195 See Section I1.D.1 discussing the preferred
status of customer claims. See also §§ 380.65(a)(1)
and 302.105(a)(1), as proposed (explaining that
“SIPC ... shall determine customer status ...”).

196 See §§ 380.63(d) and 302.103(d), as proposed.

197 See §§ 380.63(d) and 302.103(d), as proposed.
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help facilitate expedited customer
access to their respective accounts, as
customers would not have to wait for a
final reconciliation of the broker-
dealer’s records with other parties’
records.198

The Commission preliminarily
believes the proposed rule will yield
benefits to both secured and unsecured
creditors, as it clarifies the manner in
which creditor claims could be
transferred to a bridge broker-dealer.
Creditors thus could potentially receive
benefits from financing provided by the
Corporation to the bridge broker-dealer.

2. Anticipated Costs

While the proposed rule is designed
to ensure that an orderly liquidation
under Title I would be at least as
beneficial to customers as would be the
case in a SIPA liquidation, orderly
liquidation does entail different
treatment of QFC counterparties. Under
SIPA, certain QFC counterparties may
exercise specified contractual rights
regardless of an automatic stay.199 In
contrast, Title Il imposes an automatic
one-day stay on certain activities by
QFC counterparties,20° which may limit
the ability of these counterparties to
terminate contracts or exercise any
rights against collateral. As proposed,
the stay would remain in effect if the
QFC contracts are transferred to a bridge
broker-dealer. While these provisions
may impose costs, they are a
consequence of the statute and are
already in effect.

In addition, as discussed above, the
proposed rule could benefit customers
by allowing the allocations to customer
accounts at the bridge broker-dealer to
be derived from estimates based on the

198 See §§ 380.63(e) and 302.103(e), as proposed.
See also 15 U.S.C. 78eee(b)(2)(C)(i) and (ii).

199 See 15 U.S.C. 78eee(b)(2)(C)(i) through (ii). See
also Letter from Michael E. Don, Deputy General
Counsel of SIPC to Robert A. Portnoy, Deputy
Executive Director and General Counsel of the
Public Securities Association, dated February 4,
1986 (repurchase agreements); Letter from Michael
E. Don to J. Eugene Marans, Cleary, Gottlieb, Steen
& Hamilton, dated August 29, 1988 (securities
lending transactions); Letter from Michael E. Don to
James D. McLaughlin, Director of the American
Bankers Association, dated October 30, 1990
(securities lending transactions secured by cash
collateral or supported by letters of credit); Letter
from Michael E. Don to John G. Macfarlane, III,
Chairman, Repo Committee, Public Securities
Association, dated February 19, 1991 (securities
lending transactions secured by cash collateral or
supported by letters of credit); Letter from Michael
E. Don, President of SIPC to Seth Grosshandler,
Cleary, Gottlieb, Steen & Hamilton, dated February
14, 1996 (repurchase agreements falling outside the
Code definition of “repurchase agreement”); and
Letter from Michael E. Don to Omer Oztan, Vice
President and Assistant General Counsel of the
Bond Market Association, dated June 25, 2002
(repurchase agreements).

200 See §§ 380.67 and 302.107, as proposed.

books and records of the covered broker-
dealer. Such a process may accelerate
customers’ access to their accounts, as
they would not have to wait for a final
account reconciliation to access their
accounts. As provided for in the
proposed rule, the calculation of
allocations of customer property to
customer accounts would be refined as
additional information becomes
available. The Commission and the
Corporation preliminarily believe that
initial allocations will be made
conservatively, which with the backstop
of the availability of SIPC advances to
customers in accordance with the
requirements of SIPA, should minimize
the possibility of an over-allocation to
any customer. To the extent that initial
estimates are excessive, it is possible
that customer funds may need to be
reallocated after customers initially gain
access to their accounts, which could
result in costs for customers.
Essentially, the proposed rule trades off
expedited access to customer funds with
the possibility of subsequent
reallocation. We currently lack data
concerning the impact or costs that
might be associated with this
possibility. The costs associated with all
of these factors may vary significantly
depending on broker-dealer systems and
the specific events. For these reasons,
we are unable to quantify the costs
associated with these factors at this
time. However, as noted above, the
Commission and the Corporation
preliminarily believe initial allocations
will be made conservatively, which
would minimize the possibility of an
over-allocation to any customer and
mitigate potential costs and uncertainty
associated with allocation refinements.

3. Effects on Efficiency, Competition,
and Capital Formation

The Commission and the Corporation
have preliminarily assessed the effects
arising from the proposed rule on
efficiency, competition, and capital
formation. As discussed above, the
Agencies preliminarily believe the
primary economic benefit of the
proposed rule will be that it provides
details to implement section 205 of the
Dodd-Frank Act, so that the orderly
liquidation of a covered broker-dealer
can be carried out with greater
efficiency and predictability if the need
arises. This structure could reduce
uncertainty about treatment of customer
and creditor claims in an orderly
liquidation, conserving resources and
creating a more efficient process relative
to orderly liquidation under the
baseline. In addition, uncertainty about
treatment of claims could encourage
customers and creditors to reduce

exposure to a broker-dealer facing
financial distress, exacerbating liquidity
problems. By reducing uncertainty, the
proposed rule may reduce incentives for
claimants to rush to reduce exposures.
In such a scenario, broker-dealers may
find it easier to recover from moderate
financial distress and to sustain a
sufficient capital position to provide
financial intermediation services.
Furthermore, for sufficiently large
broker-dealers with many creditor and
counterparty relationships throughout
the financial system, positive
perceptions about the ability of those
broker-dealers to recover from moderate
financial distress may stave off aggregate
financial sector runs, and thus preserve
financial sector capital and the
availability of financial intermediation
services.

Beyond these identified potential
effects, the Commission and the
Corporation preliminarily believe that
the additional effects of the proposed
rule on efficiency, competition, and
capital formation will be linked to the
existence of an orderly liquidation
process itself, which is part of the
baseline, and is an option available to
regulatory authorities today. Our
analysis of the effects of an orderly
liquidation process on efficiency,
competition, and capital formation
focuses on those effects that derive from
the process and structure created by the
proposed rule, but not those that are due
to the underlying statute, which is part
of the economic baseline. By
establishing a structured framework, the
proposed rule sets clearer expectations
for relevant parties, and therefore could
help reduce potential uncertainty and
contribute to market efficiency and
liquidity as described above. Relative to
the baseline scenario, where orderly
liquidation exists as an option for
regulatory authorities but without the
framework provided in the proposed
rule, having a structured process in
place as a response to a potential crisis
could also allow broker-dealers to more
readily attract funding, thus facilitating
capital formation.

D. Alternatives Considered

As described above, Title II of the
Dodd-Frank Act establishes a process by
which a covered broker-dealer would be
placed into orderly liquidation.
Furthermore, orderly liquidation is
available as an option to regulators
today, and the proposed rule does not
affect the set of options available to the
Commission and the Corporation, nor
does it affect the range of possible
outcomes. As an alternative to this
proposed rule, the Commission and the
Corporation could rely on statutory
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provisions alone to achieve similar
outcomes. However, the Commission
and the Corporation preliminarily
believe that relying on the statute alone,
without a rule implementing section
205 of the Dodd-Frank Act, would result
in orderly liquidations, if any, that are
less efficient and less predictable, and
that would fail to achieve the benefits of
the proposed rule described above. In
particular, the absence of the provisions
of the proposed rule outlining the
process for notice and application for a
protective decree, the process for
establishing a bridge broker-dealer, and
the process governing the transfer of
accounts, property, and other assets
held by the covered broker-dealer to the
bridge broker-dealer, could lead to
inconsistent application of the statutory
provisions. Such inconsistency could
cause delays in the liquidation process
and increase the likelihood of litigation
over issues such as customer status,
increasing costs for customers and
creditors without corresponding
benefits.

E. Request for Comment

In addition to the general requests for
comment, the Commission and the
Corporation request comment with
respect to the following specific
questions:

1. As an alternative to the proposed
rule, should the Commission and the
Corporation instead rely on the statute
alone to implement orderly liquidations
of covered broker-dealers? Why?

2. Are there additional alternative
processes to implement section 205 of
the Dodd-Frank Act that the
Commission and the Corporation should
consider? If so, what are they and what
would be the associated costs or benefits
of these alternative approaches?

VI. Regulatory Analysis and Procedures

A. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act
(“RFA”) 201 requires an agency
publishing a notice of proposed
rulemaking to prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the proposed
rule on small entities.202 The RFA
provides that an agency is not required
to prepare and publish a regulatory
flexibility analysis if the agency certifies
that the proposed rule will not have a
significant economic impact on a
substantial number of small entities.203

Pursuant to section 605(b) of the RFA,
the Agencies certify that the proposed

2015 U.S.C. 601 et seq.
2025 1J.S.C. 603(a).
2035 1.S.C. 605(b).

rule, if adopted, will not have a
significant economic impact on a
substantial number of small entities.
Under Small Business Administration
size standards defining small entities,
broker-dealers are generally considered
small entities if their annual receipts do
not exceed $38.5 million.204 If adopted,
the proposed rule will clarify rules and
procedures for the orderly liquidation of
a covered broker-dealer under Title II of
the Dodd-Frank Act. A covered broker-
dealer is a broker-dealer that is subject
to a systemic risk determination by the
Secretary pursuant to section 203 of the
Dodd-Frank Act, 12 U.S.C. 5383, and
thereafter is to be liquidated under Title
II of the Dodd-Frank Act. The Agencies
do not believe that a broker-dealer that
would be considered a small entity for
purposes of the RFA would ever be the
subject of a systemic risk determination
by the Secretary. Therefore, the
Agencies are not aware of any small
entities that would be affected by the
proposed rule. As such, the proposed
rule, if adopted, would not affect, and
would impose no burdens on, small
entities.

B. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999.205

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 206 requires federal banking
agencies to use plain language in all
proposed and final rules published after
January 1, 2000. The FDIC has sought to
present the proposed rule in a simple
and straightforward manner but
nevertheless invites comment on
whether the proposal is clearly stated
and effectively organized, and how the
Agencies might make the proposed text
easier to understand.

VII. Consideration of Impact on the
Economy

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996 (“SBREFA”), the Commission and
the Corporation request comment on the
potential effect of the proposed rule on

20413 CFR 121.201.
205 Public Law 105-277, 112 Stat. 2681.
206 Public Law 106—102, 113 Stat. 1338, 1471.

the United States economy on an annual
basis. The Commission and the
Corporation also request comment on
any potential increases in costs or prices
for consumers or individual industries,
and any potential effect on competition,
investment, or innovation based on the
proposed rule. Commenters are
requested to provide empirical data and
other factual support for their views to
the extent possible.

VIII. Statutory Authority

The proposed rule is being
promulgated pursuant to section 205(h)
of the Dodd-Frank Act. Section 205(h) of
the Act requires the Corporation and the
Commission, in consultation with SIPC,
jointly to issue rules to implement
section 205 of the Act concerning the
orderly liquidation of covered broker-
dealers.

List of Subjects
12 CFR Part 380

Bankruptcy, Brokers, Claims,
Customers, Dealers, Financial
companies, Orderly liquidation.

17 CFR Part 302

Brokers, Claims, Customers, Dealers,
Financial companies, Orderly
liquidation.

Federal Deposit Insurance Corporation
12 CFR Part 380
Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation proposes to amend 12 CFR
part 380 as follows:

PART 380—ORDERLY LIQUIDATION
AUTHORITY

m 1. The authority citation for part 380
is revised to read as follows:

Authority: 12 U.S.C. 5385(h); 12 U.S.C.
5389; 12 U.S.C. 5390(s)(3); 12 U.S.C.
5390(b)(1)(C); 12 U.S.C. 5390(a)(7)(D); 12
U.S.C. 5381(b), 12 U.S.C. 5390(r).

m 2. Add subpart D to read as follows:

Subpart D—Orderly Liquidation of
Covered Brokers or Dealers

Sec.

380.60 Definitions.

380.61 Appointment of receiver and trustee
for covered broker or dealer.

380.62 Notice and application for protective
decree for covered broker or dealer.

380.63 Bridge broker or dealer.

380.64 Claims of customers and other
creditors of a covered broker or dealer.

380.65 Priorities for unsecured claims
against a covered broker or dealer.

380.66 Administrative expenses of SIPC.

380.67 Qualified financial contracts.
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§380.60 Definitions.

For purposes of this subpart D, the
following terms shall have the following
meanings:

(a) Appointment date. The term
appointment date means the date of the
appointment of the Corporation as
receiver for a covered financial
company that is a covered broker or
dealer. This date shall constitute the
filing date as that term is used in SIPA.

(b) Bridge broker or dealer. The term
bridge broker or dealer means a new
financial company organized by the
Corporation in accordance with 12
U.S.C. 5390(h) for the purpose of
resolving a covered broker or dealer.

(c) Commission. The term
Commission means the Securities and
Exchange Commission.

(d) Covered broker or dealer. The term
covered broker or dealer means a
covered financial company that is a
qualified broker or dealer.

(e) Customer. The term customer of a
covered broker or dealer shall have the
same meaning as in 15 U.S.C. 7811I(2)
provided that the references therein to
debtor shall mean the covered broker or
dealer.

(f) Customer name securities. The
term customer name securities shall
have the same meaning as in 15 U.S.C.
78111(3) provided that the references
therein to debtor shall mean the covered
broker or dealer and the references
therein to filing date shall mean the
appointment date.

(g) Customer property. The term
customer property shall have the same
meaning as in 15 U.S.C. 78111(4)
provided that the references therein to
debtor shall mean the covered broker or
dealer.

(h) Net equity. The term net equity
shall have the same meaning as in 15
U.S.C. 78111(11) provided that the
references therein to debtor shall mean
the covered broker or dealer and the
references therein to filing date shall
mean the appointment date.

(1) Qualified broker or dealer. The
term qualified broker or dealer means a
broker or dealer that:

(1) Is registered with the Commission
under section 15(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 780(b));
and

(2) Is a member of SIPC.

(j) SIPA. The term SIPA means the
Securities Investor Protection Act of
1970, 15 U.S.C. 78aaa—Ill.

(k) SIPC. The term SIPC means the
Securities Investor Protection
Corporation.

§380.61 Appointment of receiver and

trustee for covered broker or dealer.
Upon the appointment of the

Corporation as receiver for a covered

broker or dealer, the Corporation shall
appoint SIPC to act as trustee for the
covered broker or dealer.

§380.62 Notice and application for
protective decree for covered broker or
dealer.

(a) SIPC and the Corporation, upon
consultation with the Commission, shall
jointly determine the terms of a notice
and application for a protective decree
that will be filed promptly with the
Federal district court for the district
within which the principal place of
business of the covered broker or dealer
is located; provided that if a case or
proceeding under SIPA with respect to
such covered broker or dealer is then
pending, then such notice and
application for a protective decree will
be filed promptly with the Federal
district court in which such case or
proceeding under SIPA is pending. If
such notice and application for a
protective decree is filed on a date other
than the appointment date, such filing
shall be deemed to have occurred on the
appointment date for the purposes of
this subpart D.

(b) A notice and application for a
protective decree may, among other
things, provide for notice—

(1) Of the appointment of the
Corporation as receiver and the
appointment of SIPC as trustee for the
covered broker or dealer; and

(2) That the provisions of Title II of
the Dodd-Frank Act and any regulations
promulgated thereunder may apply,
including without limitation the
following:

(i) Any existing case or proceeding
with respect to a covered broker or
dealer under the Bankruptcy Code or
SIPA shall be dismissed effective as of
the appointment date and no such case
or proceeding may be commenced with
respect to a covered broker or dealer at
any time while the Corporation is
receiver for such covered broker or
dealer;

(ii) The revesting of assets in a
covered broker or dealer to the extent
that they have vested in any entity other
than the covered broker or dealer as a
result of any case or proceeding
commenced with respect to the covered
broker or dealer under the Bankruptcy
Code, SIPA, or any similar provision of
State liquidation or insolvency law
applicable to the covered broker or
dealer; provided that any such revesting
shall not apply to assets held by the
covered broker or dealer, including
customer property, transferred prior to
the appointment date pursuant to an
order entered by the bankruptcy court
presiding over the case or proceeding

with respect to the covered broker or
dealer;

(iii) The request of the Corporation as
receiver for a stay in any judicial action
or proceeding (other than actions
dismissed in accordance with paragraph
(b)(2)(i) of this section) in which the
covered broker or dealer is or becomes
a party for a period of up to 90 days
from the appointment date;

(iv) Except as provided in paragraph
(b)(2)(v) of this section with respect to
qualified financial contracts, no person
may exercise any right or power to
terminate, accelerate or declare a default
under any contract to which the covered
broker or dealer is a party (and no
provision in any such contract
providing for such default, termination
or acceleration shall be enforceable), or
to obtain possession of or exercise
control over any property of the covered
broker or dealer or affect any contractual
rights of the covered broker or dealer
without the consent of the Corporation
as receiver of the covered broker or
dealer upon consultation with SIPC
during the 90-day period beginning
from the appointment date; and

(v) The exercise of rights and the
performance of obligations by parties to
qualified financial contracts with the
covered broker or dealer may be
affected, stayed, or delayed pursuant to
the provisions of Title II of the Dodd-
Frank Act (including 12 U.S.C. 5390(c))
and the regulations promulgated
thereunder.

§380.63 Bridge broker or dealer.

(a) The Corporation, as receiver for
one or more covered brokers or dealers
or in anticipation of being appointed
receiver for one or more covered broker
or dealers, may organize one or more
bridge brokers or dealers with respect to
a covered broker or dealer.

(b) If the Corporation establishes one
or more bridge brokers or dealers with
respect to a covered broker or dealer,
then, subject to paragraph (d) of this
section, the Corporation as receiver for
such covered broker or dealer shall
transfer all customer accounts and all
associated customer name securities and
customer property to such bridge
brokers or dealers unless the
Corporation determines, after
consultation with the Commission and
SIPC, that:

(1) The customer accounts, customer
name securities, and customer property
are likely to be promptly transferred to
one or more qualified brokers or dealers
such that the use of a bridge broker or
dealer would not facilitate such transfer
to one or more qualified brokers or
dealers; or
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(2) The transfer of such customer
accounts to a bridge broker or dealer
would materially interfere with the
ability of the Corporation to avoid or
mitigate serious adverse effects on
financial stability or economic
conditions in the United States.

(c) The Corporation, as receiver for
such covered broker or dealer, also may
transfer any other assets and liabilities
of the covered broker or dealer
(including non-customer accounts and
any associated property and any assets
and liabilities associated with any trust
or custody business) to such bridge
brokers or dealers as the Corporation
may, in its discretion, determine to be
appropriate in accordance with, and
subject to the requirements of, 12 U.S.C.
5390(h), including 12 U.S.C. 5390(h)(1)
and 5390(h)(5), and any regulations
promulgated thereunder.

(d) In connection with customer
accounts transferred to the bridge broker
or dealer pursuant to paragraph (b) of
this section, claims for net equity shall
not be transferred but shall remain with
the covered broker or dealer. Customer
property transferred from the covered
broker or dealer, along with advances
from SIPC, shall be allocated to
customer accounts at the bridge broker
or dealer in accordance with
§ 380.64(a)(3). Such allocations initially
may be based upon estimates, and such
estimates may be based upon the books
and records of the covered broker or
dealer or any other information deemed
relevant in the discretion of the
Corporation as receiver, in consultation
with SIPC, as trustee. Such estimates
may be adjusted from time to time as
additional information becomes
available. With respect to each account
transferred to the bridge broker or dealer
pursuant to paragraph (b) or (c) of this
section, the bridge broker or dealer shall
undertake the obligations of a broker or
dealer only with respect to property
transferred to and held by the bridge
broker or dealer, and allocated to the
account as provided in § 380.64(a)(3),
including any customer property and
any advances from SIPC. The bridge
broker or dealer shall have no
obligations with respect to any customer
property or other property that is not
transferred from the covered broker or
dealer to the bridge broker or dealer.
The transfer of customer property to
such an account shall have no effect on
calculation of the amount of the affected
account holder’s net equity, but the
value, as of the appointment date, of the
customer property and advances from
SIPC so transferred shall be deemed to
satisfy any such claim, in whole or in
part.

(e) The transfer of assets or liabilities
held by a covered broker or dealer,
including customer accounts and all
associated customer name securities and
customer property, assets and liabilities
held by a covered broker or dealer for
any non-customer creditor, and assets
and liabilities associated with any trust
or custody business, to a bridge broker
or dealer, shall be effective without any
consent, authorization, or approval of
any person or entity, including but not
limited to, any customer, contract party,
governmental authority, or court.

(f) Any succession to or assumption
by a bridge broker or dealer of rights,
powers, authorities, or privileges of a
covered broker or dealer shall be
effective without any consent,
authorization, or approval of any person
or entity, including but not limited to,
any customer, contract party,
governmental authority, or court, and
any such bridge broker or dealer shall
upon its organization by the Corporation
immediately and by operation of law—

(1) Be established and deemed
registered with the Commission under
the Securities Exchange Act of 1934;

(2) Be deemed to be a member of
SIPC; and

(3) Succeed to any and all
registrations and memberships of the
covered broker or dealer with or in any
self-regulatory organizations.

(g) Except as provided in paragraph (f)
of this section, the bridge broker or
dealer shall be subject to applicable
Federal securities laws and all
requirements with respect to being a
member of a self-regulatory organization
and shall operate in accordance with all
such laws and requirements and in
accordance with its articles of
association; provided, however, that the
Commission mays, in its discretion,
exempt the bridge broker or dealer from
any such requirements if the
Commission deems such exemption to
be necessary or appropriate in the
public interest or for the protection of
investors.

(h) At the end of the term of existence
of a bridge broker or dealer, any
proceeds that remain after payment of
all administrative expenses of such
bridge broker or dealer and all other
claims against such bridge broker or
dealer shall be distributed to the
receiver for the related covered broker
or dealer.

§380.64 Claims of customers and other
creditors of a covered broker or dealer.
(a) Trustee’s role. (1) SIPC, as trustee
for a covered broker or dealer, shall
determine customer status, claims for
net equity, claims for customer name

securities, and whether property of the
covered broker or dealer qualifies as
customer property. SIPG, as trustee for
a covered broker or dealer, shall make
claims determinations in accordance
with SIPA and with paragraph (a)(3) of
this section, but such determinations,
and any claims related thereto, shall be
governed by the procedures set forth in
paragraph (b) of this section.

(2) SIPC shall make advances in
accordance with, and subject to the
limitations imposed by, 15 U.S.C. 78fff—
3. Where appropriate, SIPC shall make
such advances by delivering cash or
securities to the customer accounts
established at the bridge broker or
dealer.

(3) Customer property held by a
covered broker or dealer shall be
allocated as follows:

(i) First, to SIPC in repayment of
advances made by SIPC pursuant to 12
U.S.C. 5385(f) and 15 U.S.C. 78fff—
3(c)(1), to the extent such advances
effected the release of securities which
then were apportioned to customer
property pursuant to 15 U.S.C. 78fff(d);

(ii) Second, to customers of such
covered broker or dealer, or in the case
that customer accounts are transferred
to a bridge broker or dealer, then to such
customer accounts at a bridge broker or
dealer, who shall share ratably in such
customer property on the basis and to
the extent of their respective net
equities;

(iii) Third, to SIPC as subrogee for the
claims of customers; and

(iv) Fourth, to SIPC in repayment of
advances made by SIPC pursuant to 15
U.S.C. 78fff-3(c)(2).

(4) The determinations and advances
made by SIPC as trustee for a covered
broker or dealer under this subpart D
shall be made in a manner consistent
with SIPC’s customary practices under
SIPA. The allocation of customer
property, advances from SIPC, and
delivery of customer name securities to
each customer or to its customer
account at a bridge broker or dealer, in
partial or complete satisfaction of such
customer’s net equity claims as of the
close of business on the appointment
date, shall be in a manner, including
form and timing, and in an amount at
least as beneficial to such customer as
would have been the case had the
covered broker or dealer been liquidated
under SIPA. Any claims related to
determinations made by SIPC as trustee
for a covered broker or dealer shall be
governed by the procedures set forth in
paragraph (b) of this section.

(b) Receiver’s role. Any claim shall be
determined in accordance with the
procedures set forth in 12 U.S.C.
5390(a)(2) through (5) and the
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regulations promulgated by the
Corporation thereunder, provided
however, that—

(1) Notice requirements. The notice of
the appointment of the Corporation as
receiver for a covered broker or dealer
shall also include notice of the
appointment of SIPC as trustee. The
Corporation as receiver shall coordinate
with SIPC as trustee to post the notice
on SIPC’s public Web site in addition to
the publication procedures set forth in
§380.33.

(2) Procedures for filing a claim. The
Corporation as receiver shall consult
with SIPC, as trustee, regarding a claim
form and filing instructions with respect
to claims against the Corporation as
receiver for a covered broker or dealer,
and such information shall be provided
on SIPC’s public Web site in addition to
the Corporation’s public Web site. Any
such claim form shall contain a
provision permitting a claimant to claim
status as a customer of the broker or
dealer, if applicable.

(3) Claims bar date. The Corporation
as receiver shall establish a claims bar
date in accordance with 12 U.S.C.
5390(a)(2)(B)(i) and any regulations
promulgated thereunder by which date
creditors of a covered broker or dealer,
including all customers of the covered
broker or dealer, shall present their
claims, together with proof. The claims
bar date for a covered broker or dealer
shall be the date following the
expiration of the six-month period
beginning on the date a notice to
creditors to file their claims is first
published in accordance with 12 U.S.C.
5390(a)(2)(B)(i) and any regulations
promulgated thereunder. Any claim
filed after the claims bar date shall be
disallowed, and such disallowance shall
be final, as provided by 12 U.S.C.
5390(a)(3)(C)(i) and any regulations
promulgated thereunder, except that a
claim filed after the claims bar date
shall be considered by the receiver as
provided by 12 U.S.C. 5390(a)(3)(C)(ii)
and any regulations promulgated
thereunder. In accordance with section
8(a)(3) of SIPA, 15 U.S.C. 78fff-2(a)(3),
any claim for net equity filed more than
sixty days after the date the notice to
creditors to file claims is first published
need not be paid or satisfied in whole
or in part out of customer property and,
to the extent such claim is paid by funds
advanced by SIPC, it shall be satisfied
in cash or securities, or both, as SIPC,
as trustee, determines is most
economical to the receivership estate.

(c) Decision period. The Corporation
as receiver of a covered broker or dealer
shall notify a claimant whether it allows
or disallows the claim, or any portion of
a claim or any claim of a security,

preference, set-off, or priority, within
the 180-day period set forth in 12 U.S.C.
5390(a)(3)(A) and any regulations
promulgated thereunder (as such 180-
day period may be extended by written
agreement as provided therein) or
within the 90-day period set forth in 12
U.S.C. 5390(a)(5)(B) and any regulations
promulgated thereunder, whichever is
applicable. In accordance with
paragraph (a) of this section, the
Corporation, as receiver, shall issue the
notice required by this paragraph (c),
which shall utilize the determination
made by SIPC, as trustee, in a manner
consistent with SIPC’s customary
practices in a liquidation under SIPA,
with respect to any claim for net equity
or customer name securities. The
process established herein for the
determination, within the 180-day
period set forth in 12 U.S.C.
5390(a)(3)(A) and any regulations
promulgated thereunder (as such 180-
day period may be extended by written
agreement as provided therein), of
claims by customers of a covered broker
or dealer for customer property or
customer name securities shall
constitute the exclusive process for the
determination of such claims, and any
procedure for expedited relief
established pursuant to 12 U.S.C.
5390(a)(5) and any regulations
promulgated thereunder shall be
inapplicable to such claims.

(d) Judicial review. The claimant may
seek a judicial determination of any
claim disallowed, in whole or in part,
by the Corporation as receiver,
including any claim disallowed based
upon any determination(s) of SIPC as
trustee made pursuant to § 380.64(a), by
the appropriate district or territorial
court of the United States in accordance
with 12 U.S.C. 5390(a)(4) or (5),
whichever is applicable, and any
regulations promulgated thereunder.

§380.65 Priorities for unsecured claims
against a covered broker or dealer.

Allowed claims not satisfied pursuant
to § 380.63(d), including allowed claims
for net equity to the extent not satisfied
after final allocation of customer
property in accordance with
§ 380.64(a)(3), shall be paid in
accordance with the order of priority set
forth in § 380.21 subject to the following
adjustments:

(a) Administrative expenses of SIPC
incurred in performing its
responsibilities as trustee for a covered
broker or dealer shall be included as
administrative expenses of the receiver
as defined in § 380.22 and shall be paid
pro rata with such expenses in
accordance with §380.21(c).

(b) Amounts paid by the Corporation
to customers or SIPC shall be included
as amounts owed to the United States as
defined in § 380.23 and shall be paid
pro rata with such amounts in
accordance with § 380.21(c).

(c) Amounts advanced by SIPC for the
purpose of satisfying customer claims
for net equity shall be paid following
the payment of all amounts owed to the
United States pursuant to § 380.21(a)(3)
but prior to the payment of any other
class or priority of claims described in
§ 380.21(a)(4) through (11).

§380.66 Administrative expenses of SIPC.

(a) In carrying out its responsibilities,
SIPC, as trustee for a covered broker or
dealer, may utilize the services of third
parties, including private attorneys,
accountants, consultants, advisors,
outside experts, and other third party
professionals. SIPC shall have an
allowed claim for administrative
expenses for any amounts paid by SIPC
for such services to the extent that such
services are available in the private
sector, and utilization of such services
is practicable, efficient, and cost
effective. The term administrative
expenses of SIPC includes the costs and
expenses of such attorneys, accountants,
consultants, advisors, outside experts,
and other third party professionals, and
other expenses that would be allowable
to a third party trustee under 15 U.S.C.
78eee(b)(5)(A), including the costs and
expenses of SIPC employees that would
be allowable pursuant to 15 U.S.C.
78fff(e).

(b) The term administrative expenses
of SIPC shall not include advances from
SIPC to satisfy customer claims for net
equity.

§380.67 Qualified financial contracts.

The rights and obligations of any
party to a qualified financial contract to
which a covered broker or dealer is a
party shall be governed exclusively by
12 U.S.C. 5390, including the
limitations and restrictions contained in
12 U.S.C. 5390(c)(10)(B), and any
regulations promulgated thereunder.

Securities and Exchange Commission
17 CFR Part 302

Authority and Issuance

For the reasons stated in the
proposing release, the Securities and
Exchange Commission proposes to
amend 17 CFR 302 as follows:

m 3. Add part 302 to read as follows:

PART 302—ORDERLY LIQUIDATION
OF COVERED BROKERS OR
DEALERS

Sec.
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302.100 Definitions.

302.101 Appointment of receiver and
trustee for covered broker or dealer.

302.102 Notice and application for
protective decree for covered broker or
dealer.

302.103 Bridge broker or dealer.

302.104 Claims of customers and other
creditors of a covered broker or dealer.

302.105 Priorities for unsecured claims
against a covered broker or dealer.

302.106 Administrative expenses of SIPC.

302.107 Qualified financial contracts.

Authority: 12 U.S.C. 5385(h).

§302.100 Definitions.

For purposes of §§ 302.100 through
302.107, the following terms shall have
the following meanings:

(a) Appointment date. The term
appointment date means the date of the
appointment of the Corporation as
receiver for a covered financial
company that is a covered broker or
dealer. This date shall constitute the
filing date as that term is used in SIPA.

(b) Bridge broker or dealer. The term
bridge broker or dealer means a new
financial company organized by the
Corporation in accordance with 12
U.S.C. 5390(h) for the purpose of
resolving a covered broker or dealer.

(c) Commission. The term
Commission means the Securities and
Exchange Commission.

(d) Covered broker or dealer. The term
covered broker or dealer means a
covered financial company that is a
qualified broker or dealer.

(e) Customer. The term customer of a
covered broker or dealer shall have the
same meaning as in 15 U.S.C. 7811(2)
provided that the references therein to
debtor shall mean the covered broker or
dealer.

(f) Customer name securities. The
term customer name securities shall
have the same meaning as in 15 U.S.C.
78l111(3) provided that the references
therein to debtor shall mean the covered
broker or dealer and the references
therein to filing date shall mean the
appointment date.

(g) Customer property. The term
customer property shall have the same
meaning as in 15 U.S.C. 78111(4)
provided that the references therein to
debtor shall mean the covered broker or
dealer.

(h) Net equity. The term net equity
shall have the same meaning as in 15
U.S.C. 78111(11) provided that the
references therein to debtor shall mean
the covered broker or dealer and the
references therein to filing date shall
mean the appointment date.

(1) Qualified broker or dealer. The
term qualified broker or dealer means a
broker or dealer that:

(1) Is registered with the Commission
under section 15(b) of the Securities

Exchange Act of 1934 (15 U.S.C. 780(b));
and

(2) Is a member of SIPC.

(j) SIPA. The term SIPA means the
Securities Investor Protection Act of
1970, 15 U.S.C. 78aaa-Ill.

(k) SIPC. The term SIPC means the
Securities Investor Protection
Corporation.

(1) Corporation. The term Corporation
means the Federal Deposit Insurance
Corporation.

(m) Dodd-Frank Act. The term Dodd-
Frank Act means the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, Public Law 111-203, 124 Stat.
1376, enacted July 21, 2010.

§302.101 Appointment of receiver and
trustee for covered broker or dealer.

Upon the appointment of the
Corporation as receiver for a covered
broker or dealer, the Corporation shall
appoint SIPC to act as trustee for the
covered broker or dealer.

§302.102 Notice and application for
protective decree for covered broker or
dealer.

(a) SIPC and the Corporation, upon
consultation with the Commission, shall
jointly determine the terms of a notice
and application for a protective decree
that will be filed promptly with the
Federal district court for the district
within which the principal place of
business of the covered broker or dealer
is located; provided that if a case or
proceeding under SIPA with respect to
such covered broker or dealer is then
pending, then such notice and
application for a protective decree will
be filed promptly with the Federal
district court in which such case or
proceeding under SIPA is pending. If
such notice and application for a
protective decree is filed on a date other
than the appointment date, such filing
shall be deemed to have occurred on the
appointment date for the purposes of
§§ 302.100 through 302.107.

(b) A notice and application for a
protective decree may, among other
things, provide for notice—

(1) Of the appointment of the
Corporation as receiver and the
appointment of SIPC as trustee for the
covered broker or dealer; and

(2) That the provisions of Title II of
the Dodd-Frank Act and any regulations
promulgated thereunder may apply,
including without limitation the
following:

(i) Any existing case or proceeding
with respect to a covered broker or
dealer under the Bankruptcy Code or
SIPA shall be dismissed effective as of
the appointment date and no such case
or proceeding may be commenced with

respect to a covered broker or dealer at
any time while the Corporation is
receiver for such covered broker or
dealer;

(ii) The revesting of assets in a
covered broker or dealer to the extent
that they have vested in any entity other
than the covered broker or dealer as a
result of any case or proceeding
commenced with respect to the covered
broker or dealer under the Bankruptcy
Code, SIPA, or any similar provision of
State liquidation or insolvency law
applicable to the covered broker or
dealer; provided that any such revesting
shall not apply to assets held by the
covered broker or dealer, including
customer property, transferred prior to
the appointment date pursuant to an
order entered by the bankruptcy court
presiding over the case or proceeding
with respect to the covered broker or
dealer;

(iii) The request of the Corporation as
receiver for a stay in any judicial action
or proceeding (other than actions
dismissed in accordance with paragraph
(b)(2)(i) of this section) in which the
covered broker or dealer is or becomes
a party for a period of up to 90 days
from the appointment date;

(iv) Except as provided in paragraph
(b)(2)(v) of this section with respect to
qualified financial contracts, no person
may exercise any right or power to
terminate, accelerate or declare a default
under any contract to which the covered
broker or dealer is a party (and no
provision in any such contract
providing for such default, termination
or acceleration shall be enforceable), or
to obtain possession of or exercise
control over any property of the covered
broker or dealer or affect any contractual
rights of the covered broker or dealer
without the consent of the Corporation
as receiver of the covered broker or
dealer upon consultation with SIPC
during the 90-day period beginning
from the appointment date; and

(v) The exercise of rights and the
performance of obligations by parties to
qualified financial contracts with the
covered broker or dealer may be
affected, stayed, or delayed pursuant to
the provisions of Title II of the Dodd-
Frank Act (including 12 U.S.C. 5390(c))
and the regulations promulgated
thereunder.

§302.103 Bridge broker or dealer.

(a) The Corporation, as receiver for
one or more covered brokers or dealers
or in anticipation of being appointed
receiver for one or more covered broker
or dealers, may organize one or more
bridge brokers or dealers with respect to
a covered broker or dealer.
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(b) If the Corporation establishes one
or more bridge brokers or dealers with
respect to a covered broker or dealer,
then, subject to paragraph (d) of this
section, the Corporation as receiver for
such covered broker or dealer shall
transfer all customer accounts and all
associated customer name securities and
customer property to such bridge
brokers or dealers unless the
Corporation determines, after
consultation with the Commission and
SIPC, that:

(1) The customer accounts, customer
name securities, and customer property
are likely to be promptly transferred to
one or more qualified brokers or dealers
such that the use of a bridge broker or
dealer would not facilitate such transfer
to one or more qualified brokers or
dealers; or

(2) The transfer of such customer
accounts to a bridge broker or dealer
would materially interfere with the
ability of the Corporation to avoid or
mitigate serious adverse effects on
financial stability or economic
conditions in the United States.

(c) The Corporation, as receiver for
such covered broker or dealer, also may
transfer any other assets and liabilities
of the covered broker or dealer
(including non-customer accounts and
any associated property and any assets
and liabilities associated with any trust
or custody business) to such bridge
brokers or dealers as the Corporation
may, in its discretion, determine to be
appropriate in accordance with, and
subject to the requirements of, 12 U.S.C.
5390(h), including 12 U.S.C. 5390(h)(1)
and 5390(h)(5), and any regulations
promulgated thereunder.

(d) In connection with customer
accounts transferred to the bridge broker
or dealer pursuant to paragraph (b) of
this section, claims for net equity shall
not be transferred but shall remain with
the covered broker or dealer. Customer
property transferred from the covered
broker or dealer, along with advances
from SIPC, shall be allocated to
customer accounts at the bridge broker
or dealer in accordance with
§302.104(a)(3). Such allocations
initially may be based upon estimates,
and such estimates may be based upon
the books and records of the covered
broker or dealer or any other
information deemed relevant in the
discretion of the Corporation as
receiver, in consultation with SIPC, as
trustee. Such estimates may be adjusted
from time to time as additional
information becomes available. With
respect to each account transferred to
the bridge broker or dealer pursuant to
paragraph (b) or (c) of this section, the
bridge broker or dealer shall undertake

the obligations of a broker or dealer only
with respect to property transferred to
and held by the bridge broker or dealer,
and allocated to the account as provided
in § 302.104(a)(3), including any
customer property and any advances
from SIPC. The bridge broker or dealer
shall have no obligations with respect to
any customer property or other property
that is not transferred from the covered
broker or dealer to the bridge broker or
dealer. The transfer of customer
property to such an account shall have
no effect on calculation of the amount
of the affected accountholder’s net
equity, but the value, as of the
appointment date, of the customer
property and advances from SIPC so
transferred shall be deemed to satisfy
any such claim, in whole or in part.

(e) The transfer of assets or liabilities
held by a covered broker or dealer,
including customer accounts and all
associated customer name securities and
customer property, assets and liabilities
held by a covered broker or dealer for
any non-customer creditor, and assets
and liabilities associated with any trust
or custody business, to a bridge broker
or dealer, shall be effective without any
consent, authorization, or approval of
any person or entity, including but not
limited to, any customer, contract party,
governmental authority, or court.

(f) Any succession to or assumption
by a bridge broker or dealer of rights,
powers, authorities, or privileges of a
covered broker or dealer shall be
effective without any consent,
authorization, or approval of any person
or entity, including but not limited to,
any customer, contract party,
governmental authority, or court, and
any such bridge broker or dealer shall
upon its organization by the Corporation
immediately and by operation of law—

(1) Be established and deemed
registered with the Commission under
the Securities Exchange Act of 1934;

(2) Be deemed to be a member of
SIPC; and

(3) Succeed to any and all
registrations and memberships of the
covered broker or dealer with or in any
self-regulatory organizations.

(g) Except as provided in paragraph (f)
of this section, the bridge broker or
dealer shall be subject to applicable
Federal securities laws and all
requirements with respect to being a
member of a self-regulatory organization
and shall operate in accordance with all
such laws and requirements and in
accordance with its articles of
association; provided, however, that the
Commission may, in its discretion,
exempt the bridge broker or dealer from
any such requirements if the
Commission deems such exemption to

be necessary or appropriate in the
public interest or for the protection of
investors.

(h) At the end of the term of existence
of a bridge broker or dealer, any
proceeds that remain after payment of
all administrative expenses of such
bridge broker or dealer and all other
claims against such bridge broker or
dealer shall be distributed to the
receiver for the related covered broker
or dealer.

§302.104 Claims of customers and other
creditors of a covered broker or dealer.

(a) Trustee’s role. (1) SIPC, as trustee
for a covered broker or dealer, shall
determine customer status, claims for
net equity, claims for customer name
securities, and whether property of the
covered broker or dealer qualifies as
customer property. SIPG, as trustee for
a covered broker or dealer, shall make
claims determinations in accordance
with SIPA and with paragraph (a)(3) of
this section, but such determinations,
and any claims related thereto, shall be
governed by the procedures set forth in
paragraph (b) of this section.

(2) SIPC shall make advances in
accordance with, and subject to the
limitations imposed by, 15 U.S.C. 78fff-
3. Where appropriate, SIPC shall make
such advances by delivering cash or
securities to the customer accounts
established at the bridge broker or
dealer.

(3) Customer property held by a
covered broker or dealer shall be
allocated as follows:

(i) First, to SIPC in repayment of
advances made by SIPC pursuant to 12
U.S.C. 5385(f) and 15 U.S.C. 78fff—
3(c)(1), to the extent such advances
effected the release of securities which
then were apportioned to customer
property pursuant to 15 U.S.C. 78{ff(d);

(i1) Second, to customers of such
covered broker or dealer, or in the case
that customer accounts are transferred
to a bridge broker or dealer, then to such
customer accounts at a bridge broker or
dealer, who shall share ratably in such
customer property on the basis and to
the extent of their respective net
equities;

(iii) Third, to SIPC as subrogee for the
claims of customers; and

(iv) Fourth, to SIPC in repayment of
advances made by SIPC pursuant to 15
U.S.C. 78fff-3(c)(2).

(4) The determinations and advances
made by SIPC as trustee for a covered
broker or dealer under §§302.100
through 302.107 shall be made in a
manner consistent with SIPC’s
customary practices under SIPA. The
allocation of customer property,
advances from SIPC, and delivery of
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customer name securities to each
customer or to its customer account at
a bridge broker or dealer, in partial or
complete satisfaction of such customer’s
net equity claims as of the close of
business on the appointment date, shall
be in a manner, including form and
timing, and in an amount at least as
beneficial to such customer as would
have been the case had the covered
broker or dealer been liquidated under
SIPA. Any claims related to
determinations made by SIPC as trustee
for a covered broker or dealer shall be
governed by the procedures set forth in
paragraph (b) of this section.

(b) Receiver’s role. Any claim shall be
determined in accordance with the
procedures set forth in 12 U.S.C.
5390(a)(2) through (5) and the
regulations promulgated by the
Corporation thereunder, provided
however, that—

(1) Notice requirements. The notice of
the appointment of the Corporation as
receiver for a covered broker or dealer
shall also include notice of the
appointment of SIPC as trustee. The
Corporation as receiver shall coordinate
with SIPC as trustee to post the notice
on SIPC’s public Web site in addition to
the publication procedures set forth in
12 CFR 380.33.

(2) Procedures for filing a claim. The
Corporation as receiver shall consult
with SIPC, as trustee, regarding a claim
form and filing instructions with respect
to claims against the Corporation as
receiver for a covered broker or dealer,
and such information shall be provided
on SIPC’s public Web site in addition to
the Corporation’s public Web site. Any
such claim form shall contain a
provision permitting a claimant to claim
status as a customer of the broker or
dealer, if applicable.

(3) Claims bar date. The Corporation
as receiver shall establish a claims bar
date in accordance with 12 U.S.C.
5390(a)(2)(B)(i) and any regulations
promulgated thereunder by which date
creditors of a covered broker or dealer,
including all customers of the covered
broker or dealer, shall present their
claims, together with proof. The claims
bar date for a covered broker or dealer
shall be the date following the
expiration of the six-month period
beginning on the date a notice to
creditors to file their claims is first
published in accordance with 12 U.S.C.
5390(a)(2)(B)(i) and any regulations
promulgated thereunder. Any claim
filed after the claims bar date shall be
disallowed, and such disallowance shall
be final, as provided by 12 U.S.C.
5390(a)(3)(C)(i) and any regulations
promulgated thereunder, except that a
claim filed after the claims bar date

shall be considered by the receiver as
provided by 12 U.S.C. 5390(a)(3)(C)(ii)
and any regulations promulgated
thereunder. In accordance with section
8(a)(3) of SIPA, 15 U.S.C. 78fff-2(a)(3),
any claim for net equity filed more than
sixty days after the date the notice to
creditors to file claims is first published
need not be paid or satisfied in whole
or in part out of customer property and,
to the extent such claim is paid by funds
advanced by SIPG, it shall be satisfied
in cash or securities, or both, as SIPC,
as trustee, determines is most
economical to the receivership estate.

(c) Decision period. The Corporation
as receiver of a covered broker or dealer
shall notify a claimant whether it allows
or disallows the claim, or any portion of
a claim or any claim of a security,
preference, set-off, or priority, within
the 180-day period set forth in 12 U.S.C.
5390(a)(3)(A) and any regulations
promulgated thereunder (as such 180-
day period may be extended by written
agreement as provided therein) or
within the 90-day period set forth in 12
U.S.C. 5390(a)(5)(B) and any regulations
promulgated thereunder, whichever is
applicable. In accordance with
paragraph (a) of this section, the
Corporation, as receiver, shall issue the
notice required by this paragraph (c),
which shall utilize the determination
made by SIPC, as trustee, in a manner
consistent with SIPC’s customary
practices in a liquidation under SIPA,
with respect to any claim for net equity
or customer name securities. The
process established herein for the
determination, within the 180-day
period set forth in 12 U.S.C.
5390(a)(3)(A) and any regulations
promulgated thereunder (as such 180-
day period may be extended by written
agreement as provided therein), of
claims by customers of a covered broker
or dealer for customer property or
customer name securities shall
constitute the exclusive process for the
determination of such claims, and any
procedure for expedited relief
established pursuant to 12 U.S.C.
5390(a)(5) and any regulations
promulgated thereunder shall be
inapplicable to such claims.

(d) Judicial review. The claimant may
seek a judicial determination of any
claim disallowed, in whole or in part,
by the Corporation as receiver,
including any claim disallowed based
upon any determination(s) of SIPC as
trustee made pursuant to § 302.104(a),
by the appropriate district or territorial
court of the United States in accordance
with 12 U.S.C. 5390(a)(4) or (5),
whichever is applicable, and any
regulations promulgated thereunder.

§302.105 Priorities for unsecured claims
against a covered broker or dealer.

Allowed claims not satisfied pursuant
to §302.103(d), including allowed
claims for net equity to the extent not
satisfied after final allocation of
customer property in accordance with
§ 302.104(a)(3), shall be paid in
accordance with the order of priority set
forth in 12 CFR 380.21 subject to the
following adjustments:

(a) Administrative expenses of SIPC
incurred in performing its
responsibilities as trustee for a covered
broker or dealer shall be included as
administrative expenses of the receiver
as defined in 12 CFR 380.22 and shall
be paid pro rata with such expenses in
accordance with 12 CFR 380.21(c).

(b) Amounts paid by the Corporation
to customers or SIPC shall be included
as amounts owed to the United States as
defined in 12 CFR 380.23 and shall be
paid pro rata with such amounts in
accordance with 12 CFR 380.21(c).

(c) Amounts advanced by SIPC for the
purpose of satisfying customer claims
for net equity shall be paid following
the payment of all amounts owed to the
United States pursuant to 12 CFR
380.21(a)(3) but prior to the payment of
any other class or priority of claims
described in 12 CFR 380.21(a)(4)
through (11).

§302.106 Administrative expenses of
SIPC.

(a) In carrying out its responsibilities,
SIPC, as trustee for a covered broker or
dealer, may utilize the services of third
parties, including private attorneys,
accountants, consultants, advisors,
outside experts, and other third party
professionals. SIPC shall have an
allowed claim for administrative
expenses for any amounts paid by SIPC
for such services to the extent that such
services are available in the private
sector, and utilization of such services
is practicable, efficient, and cost
effective. The term administrative
expenses of SIPC includes the costs and
expenses of such attorneys, accountants,
consultants, advisors, outside experts,
and other third party professionals, and
other expenses that would be allowable
to a third party trustee under 15 U.S.C.
78eee(b)(5)(A), including the costs and
expenses of SIPC employees that would
be allowable pursuant to 15 U.S.C.
78fff(e).

(b) The term administrative expenses
of SIPC shall not include advances from
SIPC to satisfy customer claims for net
equity.

§302.107 Qualified financial contracts.

The rights and obligations of any
party to a qualified financial contract to
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which a covered broker or dealer is a

party shall be governed exclusively by

12 U.S.C. 5390, including the

limitations and restrictions contained in

12 U.S.C. 5390(c)(10)(B), and any

regulations promulgated thereunder.
Dated: February 17, 2016.

By the Securities and Exchange
Commission.

Brent J. Fields,
Secretary.
Dated this 17th day of February, 2016.
By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. 2016-03874 Filed 3—1-16; 8:45 am]
BILLING CODE 8011-01-P; 6714-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2016-0004]
RIN 1625-AA00

Safety Zone; Misery Challenge,
Manchester Bay, Manchester, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary safety zone for
certain waters of Manchester Bay to be
enforced during the Misery Challenge
marine event, which will involve
swimmers, kayakers, and stand-up
paddlers. This safety zone would ensure
the protection of the event participants,
support vessels, and the maritime
public from the hazards associated with
the event. This proposed rulemaking
would prohibit persons and vessels
from entering into, transiting through,
mooring, or anchoring within this safety
zone during periods of enforcement
unless authorized by the Coast Guard
Sector Boston Captain of the Port
(COTP) or the COTP’s designated
representative. We invite your
comments on this proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before April 1, 2016.

ADDRESSES: You may submit comments
identified by docket number USCG—
2016—0004 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for

further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rulemaking, call or email Mr. Mark
Cutter, Sector Boston Waterways
Management Division, U.S. Coast
Guard; telephone 617-223-4000, email
Mark.E.Cutter@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

DHS Department of Homeland Security
U.S.C. United States Code

CFR Code of Federal Regulation

FR Federal Register

NPRM Notice of Proposed Rulemaking
NAD 83 North American Datum of 1983

II. Background, Purpose, and Legal
Basis

On October 23, 2015, the Coast Guard
was notified that of a swimming and
stand up paddling event from 7:30 a.m.
to 12 p.m. on July 23, 2016 with a
weather date on July 24, 2016; named
the Misery Challenge. The participants
will launch from Tucks Point in
Manchester Bay, Manchester, MA and
continue around Greater Misery Island
returning to Tucks Point. Hazards
associated with this include accidental
collisions with event participants and
the maritime public. The COTP has
determined that potential hazards
associated with the event would be a
safety concern for event participants,
support vessels, and the maritime
public.

The purpose of this rulemaking is to
ensure the safety of event participants,
support vessels, the maritime public,
and the navigable waters within a 100
yard radius of the event participants,
during, and after the scheduled event.
The Coast Guard proposes this
rulemaking under authority in 33 U.S.C.
1231.

III. Discussion of Proposed Rule

The COTP proposes to establish a
temporary safety zone from 7 a.m. to
12:30 p.m. on July 23, 2016 with a
weather date on July 24, 2016. The
safety zone would cover all navigable
waters within specific geographic
locations specified in the regulatory text
on the navigable waters of Manchester
Bay, Manchester, Massachusetts.
Vessels not associated with the event
shall maintain a distance of at least 100
yards from the participants. The
duration of the zone is intended to
ensure the safety of event participants,
support vessels, and the maritime
public before, during, and after the
event scheduled from 7:30 a.m. to 12
p-m. event. No vessel or person would
be permitted to enter the safety zone

without obtaining permission from the
COTP or a designated representative.
The regulatory text we are proposing
appears at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This NPRM has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget.

We expect the economic impact of
this rule to be minimal. This regulation
may have some impact on the public,
but that potential impact will likely be
minimal for several reasons. First, this
safety zone will be in effect for only five
and one half hours in the morning when
vessel traffic is expected to be light.
Second, vessels may enter or pass
through the safety zone during an
enforcement period with the permission
of the COTP or the designated
representative. Finally, the Coast Guard
will provide notification to the public
through Broadcast Notice to Mariners
well in advance of the event.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

For all of the reasons discussed in the
Regulatory Planning And Review
section, this rulemaking would not have
a significant economic impact on a
substantial number of small entities.
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If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rulemaking would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under E.O. 13132, Federalism, if it has
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in E.O. 13132.

Also, this proposed rule does not have
tribal implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
would not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In

particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone lasting five and
one half hours that would prohibit entry
within 100 yards of the participants and
vessels in support of the event.
Normally such actions maybe
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of Commandant Instruction
M16475.1D. A preliminary
environmental analysis checklist is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal

eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, you may review a Privacy
Act notice regarding the Federal Docket
Management System in the March 24,
2005, issue of the Federal Register (70
FR 15086).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
Web site’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C., 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add anew § 165.T01-0188 under
the undesignated center heading First
Coast Guard District to read as follows:

§165.T01-0188 Safety Zone—Misery
Challenge—Manchester Bay, Manchester,
Massachusetts.

(a) General. Establish a temporary
safety zone:

(1) Location. The following area is a
safety zone: All navigable waters, from
surface to bottom, within 100 yards
from the participants and vessels in
support of events in Manchester Bay,
Manchester, MA, and enclosed by a line
connecting the following points (NAD
83):

Latitude Longitude

42°34’03” N. 70°46’42” W.; thence to

42°33'58” N. 70°46’33” W.; thence to

42°32’30” N. 70°47°43” W.; thence to

42°32'58” N. 70°4840” W.; thence to point
of origin.
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(2) Effective and enforcement period.
This rule will be effective on July 23,
2016, from 7 a.m. to 12:30 p.m. with a
weather date on July 24, 2016.

(b) Regulations. While this safety zone
is being enforced, the following
regulations, along with those contained
in 33 CFR 165.23 apply:

(1) No person or vessel may enter or
remain in this safety zone without the
permission of the Captain of the Port
(COTP) or the COTP’s representatives.
However, any vessel that is granted
permission by the COTP or the COTP’s
representatives must proceed through
the area with caution and operate at a
speed no faster than that speed
necessary to maintain a safe course,
unless otherwise required by the
Navigation Rules.

(2) Any person or vessel permitted to
enter the safety zone shall comply with
the directions and orders of the COTP
or the COTP’s representatives. Upon
being hailed by a U.S. Coast Guard
vessel by siren, radio, flashing lights, or
other means, the operator of a vessel
within the zone shall proceed as
directed. Any person or vessel within
the safety zone shall exit the zone when
directed by the COTP or the COTP’s
representatives.

(3) To obtain permissions required by
this regulation, individuals may reach
the COTP or a COTP representative via
VHF channel 16 or 617—-223-5757
(Sector Boston Command Center).

(c) Penalties. Those who violate this
section are subject to the penalties set
forth in 33 U.S.C. 1232 and 50 U.S.C.
1226.

(d) Notification. Coast Guard Sector
Boston will give notice through the
Local Notice to Mariners and Broadcast
Notice to Mariners for the purpose of
enforcement of this temporary safety
zone. Sector Boston will also notify the
public to the greatest extent possible of
any period in which the Coast Guard
will suspend enforcement of this safety
zone.

(e) COTP Representative. The COTP’s
representative may be any Coast Guard
commissioned, warrant or petty officer
or any federal, state, or local law
enforcement officer who has been
designated by the COTP to act on the
COTP’s behalf. The COTP’s
representative may be on a Coast Guard
vessel, a Coast Guard Auxiliary vessel,
a state or local law enforcement vessel,
or a location on shore.

Dated: February 25, 2016.
C. C. Gelzer,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. 2016—04540 Filed 3—-1-16; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 85, 86, 1036, 1037, 1065,
1066, and 1068

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 523, 534, and 535

[EPA-HQ-OAR-2014-0827; NHTSA-2014—-
0132; FRL-9942-94-0AR]

RIN 2060—-AS16; RIN 2127—-AL52

Greenhouse Gas Emissions and Fuel
Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles—
Phase 2—Notice of Data Availability

AGENCIES: Environmental Protection
Agency (EPA) and Department of
Transportation (DOT) National Highway
Traffic Safety Administration (NHTSA).

ACTION: Notice of data availability.

SUMMARY: This Notice provides an
opportunity to comment on new
information being made available by the
EPA and by NHTSA, on behalf of DOT,
related to the proposed Phase 2 Heavy-
Duty National Program proposed July
13, 2015, to reduce greenhouse gas
emissions and fuel consumption for
new on-road heavy-duty vehicles and
engines. The new information,
including memoranda and data, have
been placed in the public dockets. Data
relating to the potential stringency of
the proposed standards includes:
Powertrain data; additional
aerodynamic test data; supplemental
test data relating to drive cycles (and
frequency thereof) for vocational
vehicles; and cycle average mapping
data. The agencies are soliciting
additional comment on certain revised
test reports, and a revised version of the
Greenhouse Gas Emission Model (GEM)
used both in developing certain of the
proposed standards and in
demonstrating compliance with those
standards. Additionally, EPA is
soliciting further comment on
memoranda relating to standard
applicability and implementation.
These memoranda address potential
requirements for selective enforcement
audits and confirmatory testing related
to greenhouse gas emissions, and
applicability of emission standards and
certification responsibilities for trailers,
glider vehicles, and glider kits. Finally,
EPA is soliciting additional comments
on issues discussed in a late comment
related to light-duty motor vehicles used
for racing.

DATES: Comments must be received on
or before April 1, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2014-0827 (for EPA’s docket) and
NHTSA-2014-0132 (for NHTSA’s
docket), by one of the following
methods:

e Online: www.regulations.gov:
Follow the on-line instructions for
submitting comments.

e Email: a-and-r-docket@epa.gov.

e Mail:

EPA: Air and Radiation Docket and
Information Center, Environmental
Protection Agency, Mailcode: 28221T,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460.

NHTSA: Docket Management Facility,
M-30, U.S. Department of
Transportation, West Building, Ground
Floor, Rm. W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery:

EPA: EPA Docket Center, EPA WJC
West Building, Room 3334, 1301
Constitution Ave. NW., Washington, DC
20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

NHTSA: West Building, Ground
Floor, Rm. W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 4 p.m. Eastern Time,
Monday through Friday, except Federal
Holidays.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2014—
0827 and/or NHTSA-2014-0132, as
follows:

EPA: Direct your comments to Docket
ID No EPA-HQ-OAR-2014-0827. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
www.regulations.gov or email. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made


mailto:a-and-r-docket@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

NHTSA: Your comments must be
written and in English. To ensure that
your comments are correctly filed in the
Docket, please include the Docket
number NHTSA-2014-0132 in your
comments. Your comments must not be
more than 15 pages long.! NHTSA
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments, and there is no limit
on the length of the attachments. If you
are submitting comments electronically
as a PDF (Adobe) file, we ask that the
documents submitted be scanned using
the Optical Character Recognition (OCR)
process, thus allowing the agencies to
search and copy certain portions of your
submissions.2 Please note that pursuant
to the Data Quality Act, in order for the
substantive data to be relied upon and
used by the agency, it must meet the
information quality standards set forth
in the OMB and Department of

Transportation (DOT) Data Quality Act
guidelines. Accordingly, we encourage
you to consult the guidelines in
preparing your comments. OMB’s
guidelines may be accessed at http://
www.whitehouse.gov/omb/fedreg/
reproducible.html. DOT’s guidelines
may be accessed at http://www.dot.gov/
dataquality.htm.

Docket: All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the following locations:

EPA: Air and Radiation Docket and
Information Center, EPA/DC, EPA WJC West
Building, 1301 Constitution Ave. NW., Room
3334, Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744, and
the telephone number for the Air Docket is
(202) 566-1742.

NHTSA: Docket Management Facility, M—
30, U.S. Department of Transportation, West
Building, Ground Floor, Rm. W12-140, 1200
New Jersey Avenue SE., Washington, DC
20590. The telephone number for the docket
management facility is (202) 366—9324. The
docket management facility is open between
9 am. and 5 p.m. Eastern Time, Monday
through Friday, except Federal Holidays.

FOR FURTHER INFORMATION CONTACT:

EPA: Tad Wysor, Office of
Transportation and Air Quality,
Assessment and Standards Division
(ASD), Environmental Protection
Agency, 2000 Traverwood Drive, Ann
Arbor, MI 48105; telephone number:
(734) 214—4332; email address:
wysor.tad@epa.gov.

NHTSA: Ryan Hagen, Office of Chief
Counsel, National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590.
Telephone: (202) 366—2992;
ryan.hagen@dot.gov.

SUPPLEMENTARY INFORMATION:
A. Does this action apply to me?

This action relates to a previously
promulgated Proposed Rule that would
potentially affect companies that
manufacture, sell, or import into the
United States new heavy-duty engines
and new Class 2b through 8 trucks,
including combination tractors, all types
of buses, vocational vehicles including
municipal, commercial, recreational
vehicles, and commercial trailers as
well as #s-ton and 1-ton pickup trucks
and vans. The heavy-duty category
incorporates all motor vehicles with a
gross vehicle weight rating of 8,500
pounds or greater, and the engines that
power them, except for medium-duty
passenger vehicles already covered by
the greenhouse gas standards and
corporate average fuel economy
standards issued for light-duty model
year 2017-2025 vehicles. Proposed
categories and entities that might be
affected include the following:

Category NAICS Code?2

Examples of potentially affected entities

336110
336111
336112
333618
336120
336212
441310
541514
811112
811198
336111
336112
422720
454312
541514
541690
811198

Industry .......ccoeeieien.

Industry ......ccccoecieeenns

Industry .......ccoeeeeien.

Alternative Fuel Vehicle Converters.

Motor Vehicle Manufacturers, Engine Manufacturers, Engine Parts Manufacturers, Truck Manufactur-
ers, Truck Trailer Manufacturers, Automotive Parts and Accessories Dealers.

Commercial Importers of Vehicles and Vehicle Components.

Note:

aNorth American Industry Classification System (NAICS).

1See 49 CFR 553.21.

2 Optical character recognition (OCR) is the

process of converting an image of text, such as a

scanned paper document or electronic fax file, into

computer-editable text.
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This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely
covered by these rules. This table lists
the types of entities that the agencies are
aware may be regulated by this action.
Other types of entities not listed in the
table could also be regulated. To
determine whether your activities are
regulated by this action, you should
carefully examine the applicability
criteria in the referenced regulations.
You may direct questions regarding the
applicability of this action to the
persons listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

B. Public Participation

EPA and NHTSA request comment on
the information identified in this
Notice. We are not requesting comment
on other aspects of this joint proposed
rule. This section describes how you
can participate in this process.

(1) How do I prepare and submit
comments?

There are many issues common to
EPA’s and NHTSA’s proposals. For the
convenience of all parties, comments
submitted to the EPA docket will be
considered comments submitted to the
NHTSA docket, and vice versa.
Therefore, a commenter only needs to
submit comments to either of the agency
dockets (or choose to submit a comment
to both). Comments that are submitted
for consideration by one agency should
be identified as such, and comments
that are submitted for consideration by
both agencies should be identified as
such. Absent such identification, each
agency will exercise its best judgment to
determine whether a comment is
submitted on its proposal.

(2) Tips for Preparing Your Comments

When submitting comments, please
remember to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number)

e Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes

e Describe any assumptions and
provide any technical information
and/or data that you used

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced

e Provide specific examples to illustrate
your concerns, and suggest
alternatives

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats

e Make sure to submit your comments
by the comment period deadline
identified in the DATES section above

(3) How can I be sure that my comments
were received?

NHTSA: If you submit your comments
by mail and wish Docket Management
to notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

(4) How do I submit confidential
business information?

Any confidential business
information (CBI) submitted to one of
the agencies will also be available to the
other agency. However, as with all
public comments, any CBI information
only needs to be submitted to either one
of the agencies’ dockets and it will be
available to the other. Following are
specific instructions for submitting CBI
to either agency. If you have any
questions about CBI or the procedures
for claiming CBI, please consult the
persons identified in the FOR FURTHER
INFORMATION CONTACT section.

EPA: Do not submit CBI to EPA
through www.regulations.gov or email.
Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI.
Information not marked as CBI will be
included in the public docket without
prior notice. In addition to one complete
version of the comment that includes
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket. Information so marked will not
be disclosed except in accordance with
procedures set forth in 40 CFR part 2.

NHTSA: If you wish to submit any
information under a claim of
confidentiality, you should submit three
copies of your complete submission,
including the information you claim to
be confidential business information, to
the Chief Counsel, NHTSA, at the
address given above under FOR FURTHER
INFORMATION CONTACT. When you send a
comment containing confidential
business information, you should
include a cover letter setting forth the
information specified in our

confidential business information
regulation.?

In addition, you should submit a copy
from which you have deleted the
claimed confidential business
information to the Docket by one of the
methods set forth above.

(5) How can I read the comments
submitted by other people?

You may read the materials placed in
the docket for this document (e.g., the
comments submitted in response to this
document by other interested persons)
at any time by going to http://
www.regulations.gov. Follow the online
instructions for accessing the dockets.
You may also read the materials at the
EPA Docket Center or NHTSA Docket
Management Facility by going to the
street addresses given above under
ADDRESSES.

C. Background

As part of the Climate Action Plan
announced in June 2013,4 the President
directed the EPA and NHTSA to set the
next round of standards to reduce
greenhouse gas (GHG) emissions and
improve fuel efficiency for medium- and
heavy-duty vehicles and engines. More
than 70 percent of the oil used in the
United States and 28 percent of GHG
emissions come from the transportation
sector, and since 2009 EPA and NHTSA
have worked with industry and the
State of California to develop ambitious,
flexible standards for both the fuel
economy and GHG emissions of light-
duty vehicles and the fuel efficiency
and GHG emissions of heavy-duty
vehicles and engines.5 ¢ Throughout
every stage of development for these
programs, EPA and NHTSA
(collectively, the agencies, or “we”)
have worked in close partnership not
only with each other, but with the
vehicle and engine manufacturing
industries, environmental community
leaders, and the State of California,
among other entities, to create a single,
effective set of national standards.

The agencies’ proposed Phase 2
standards (80 FR 40138, July 13, 2015)
would phase in through model year

3 See 49 CFR part 512.

4The White House, The President’s Climate
Action Plan (June, 2013). http://
www.whitehouse.gov/share/climate-action-plan.

5The White House, Improving the Fuel Efficiency
of American Trucks—Bolstering Energy Security,
Cutting Carbon Pollution, Saving Money and
Supporting Manufacturing Innovation (Feb. 2014),
2.

6U.S. Environmental Protection Agency. 2014.
Inventory of U.S. Greenhouse Gas Emissions and
Sinks: 1990-2012. EPA 430-R-14-003. Mobile
sources emitted 28 percent of all U.S. GHG
emissions in 2012. Available at http://www.epa.gov/
climatechange/Downloads/ghgemissions/US-GHG-
Inventory-2014-Main-Text.pdf
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2027, and were intended to result in an
ambitious, yet achievable program that
would allow manufacturers to meet
standards through a mix of different
technologies at reasonable cost. The
proposed Phase 2 program would build
on and advance the model years 2014—
2018 Phase 1 program in a number of
important ways including: Basing
standards not only on currently
available technologies but also on
utilization of technologies now under
development or not yet widely deployed
while providing significant lead time to
assure adequate time to develop, test,
and phase in these controls; developing
standards for trailers; further

encouraging innovation and providing
flexibility; including vehicles produced
by small business manufacturers;
incorporating enhanced test procedures
that (among other things) allow
individual drivetrain and powertrain
performance to be reflected in the
vehicle certification process; and using
an expanded and improved compliance
simulation model.

This notice alerts the public to new
information placed in the agencies’
public dockets, and solicits comment on
that information. The information takes
the form of raw data, revised test
reports, and memoranda that in some
instances indicate potential
implications of the data for purposes of

standard stringency and
implementation. In addition to
information placed into the docket by
the agencies, EPA also solicits
comments on issues discussed in a late
public comment that addresses
proposed regulations related to light-
duty motor vehicles used for racing. The
agencies will accept comments on these
materials through April 1, 2016. The
agencies will not address new
comments extraneous to these materials
in the final rulemaking or its associated
documents.

D. Newly Docketed Materials on Which
the Agencies Are Seeking Public
Comment

EPA
Docket No.

NHTSA Docket No.

Title

Description

EPA-HQ-OAR-2014—

0827-1626. 0181.

EPA-HQ-OAR-2014—

0827-1620. 0182.

EPA-HQ-OAR-2014-

0827-1622. 0183.

EPA-HQ-OAR-2014—

0827-1619. 0184.

EPA-HQ-OAR-2014—

0827-1623. 0185.

EPA-HQ-OAR-2014-

0827-1624. 0186.

EPA-HQ-OAR-2014—

0827-1621. 0187.

EPA-HQ-OAR-2014-

0827-1625. 0188.

NHTSA-2014-0132—

NHTSA-2014-0132—

NHTSA-2014-0132—

NHTSA-2014-0132—

NHTSA-2014-0132—

NHTSA-2014-0132—

NHTSA-2014-0132—

NHTSA-2014-0132—-

Greenhouse Gas Emissions Model
(GEM) P2v2.1.

Default Gasoline Engine Fuel Map
for Use in GEM.

Oak Ridge National
Powertrain Data.

Laboratory

Southwest Research Institute Pro-
gram Update on Cycle Average
Mapping Data.

Final Southwest Research Institute
Report to NHTSA: Commercial
Medium- and Heavy-Duty Truck
Fuel Efficiency Technology
Study—Report #2.

Supplemental  Aerodynamic
from EPA Testing.

Data

Vocational Vehicle Drive Cycle Data:
Draft Report produced by the Na-
tional Renewable Energy Labora-
tory entitled “The Development of
Vocational Vehicle Drive Cycles
and Segmentation”.

Additional Discussion of Selective
Enforcement Audit and Confirm-
atory Testing for Aerodynamic Pa-
rameters.

A new release of the GEM simulation tool con-
tains revisions that include fixing bugs identi-
fied by commenters; enhancements to accom-
modate cycle averaged fuel maps, trans-
mission efficiency test results, and axle effi-
ciency test results; refinements to the trans-
mission shifting strategies; revised vocational
vehicle drive cycle weightings; and a revised
road grade profile. Details regarding the revi-
sions are included in the summary file in the
docket entry.

EPA sponsored testing of a heavy-duty gasoline
engine at Southwest Research Institute. Those
results were used to develop a new default fuel
map that could be used to develop the final
spark-ignited vocational vehicle standards.

EPA sponsored additional testing on heavy-duty
powertrains at Oak Ridge National Laboratory.
Cycle results are presented from two
powertrain configurations.

EPA sponsored additional testing on two heavy-
duty engines each with two different horse-
power ratings. Information includes the cycle
average testing results and findings are in-
cluded.

A pre-peer review draft version of this report was
released in June of 2015. Independent peer re-
view and public release of the draft report iden-
tified errors in the analysis in the draft report
that were corrected in this final version.

EPA conducted additional aerodynamic testing
using the coastdown, constant speed, wind
tunnel, and computational fluid dynamics test
procedures since the NPRM was issued. This
docket entry includes the raw data from each
of these test programs.

The National Renewable Energy Laboratory
(NREL) collaborated with EPA and conducted
a vocational vehicle segmentation evaluation
based on NREL’s Fleet DNA database. This
analysis is intended to inform the final voca-
tional vehicle drive cycle weightings.

Commenters raised concerns about the proposed
audit testing and the need for consideration of
compliance margins for the audit’s results. The
memorandum provides additional discussion of
how EPA’s audits could be conducted, and key
principles related to these requirements.
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EPA NHTSA Docket No Title Description
Docket No. ’ P
EPA-HQ-OAR-2014— NHTSA-2014-0132—- Legal Memorandum  Discussing | Draft legal memorandum discussing issues relat-

0827-1627.

EPA-HQ-OAR-2014—
0827-1469-A1.

0189.

Not Applicable; this is in
relation to an EPA-
specific section of the
NPRM.

Issues Pertaining to Trailers, Glid-
er Vehicles, and Glider Kits under
the Clean Air Act.

Public Comment from the Specialty
Equipment Market Association.

ing to authority under the Clean Air Act to pro-
mulgate emission standards for trailers and
glider vehicles, certification responsibilities of
manufacturers of trailers and glider kits, and
potential CO, emission standards for different
model year glider vehicles.

This comment addresses how a proposed
amendment related to the Clean Air Act’s pro-
hibition of tampering of emission controls
would impact light-duty vehicles used for racing
and raises questions about whether adequate
notice was given for this proposed amendment.

Issued under authority of 49 U.S.C.
32901, 32905, and 32906; delegation of
authority at 49 CFR 1.95.

Dated: February 24, 2016.
Raymond R. Posten,

Associate Administrator for Rulemaking,
National Highway Traffic Safety
Administration.

Dated: February 24, 2016.
Christopher Grundler,

Director, Office of Transportation and Air
Quality, Environmental Protection Agency.

[FR Doc. 2016—04613 Filed 3—1-16; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-LPS-15-0067]

Mandatory Country of Origin Labeling
of Covered Commodities: Notice of
Request for Revision of a Currently
Approved Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request
approval, from the Office of
Management and Budget, for an
extension and revision to the currently
approved information collection of the
Mandatory Country of Origin Labeling
(COOL) of Covered Commodities.

DATES: Comments must be received by
May 2, 2016.

ADDRESSES: Comments should be
submitted electronically at http://
www.regulations.gov. Comments may
also be submitted to Julie Henderson,
Director, COOL Division, Livestock,
Poultry, and Seed Program, Agricultural
Marketing Service, U.S. Department of
Agriculture (USDA); STOP 0216; 1400
Independence Avenue SW.; Room
2620-S; Washington, DC 20250-0216;
or email to julie.henderson@
ams.usda.gov. All comments should
reference docket number AMS-LPS-15—
0067 and note the date and page number
of this issue of the Federal Register.
Submitted comments will be available
for public inspection at http://
www.regulations.gov or at the above
address during regular business hours.
Comments submitted in response to this
Notice will be included in the records
and will be made available to the
public. Please be advised that the

identity of the individuals or entities
submitting the comments will be made
public on the Internet at the above
address.

FOR FURTHER INFORMATION CONTACT: ]ulie
Henderson, Director, COOL Division,
AMS, USDA, by telephone at (202) 720-
4486, or email at Julie. Henderson@
ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Mandatory Country of Origin
Labeling of Covered Commodities.

OMB Number: 0581-0250.

Expiration Date of Approval: May 31,
2016.

Type of Request: Request for Revision
of a Currently Approved Information
Collection.

Abstract: The farm Security and Rural
Investment Act of 2002 (2002 Farm Bill)
(Pub. L. 107-171), the 2002
Supplemental Appropriations Act (2002
Appropriations) (Pub. L. 107-206), and
the Food, Conservation and Energy Act
of 2008 (2008 Farm Bill) (Pub. L. 110-
234) amended the Agricultural
Marketing Act of 1946 (Act) (7 U.S.C.
1621 et seq.) to require retailers to notify
their customers of the country of origin
covered commodities. Covered
commodities included muscle cuts of
beef (including veal), lamb, chicken,
goat, and pork; ground beef, ground
lamb, ground chicken, ground goat, and
ground pork; wild and farm-raised fish
and shellfish; perishable agricultural
commodities; macadamia nuts; pecans;
ginseng; and peanuts. AMS published A
final rule for all covered commodities
on January 15, 2009 (74 FR 2658), which
took effect on March 16, 2009. On May
23,2013, AMS issued a final rule to
amend the country of origin labeling
provisions for muscle cuts covered
commodities (78 FR 31367). The
Consolidated Appropriations Act, 2016
(Pub. L. 114-113) amended the Act to
remove mandatory COOL requirements
for muscle cut beef and pork. And
ground beef and ground pork. The
Agency is issuing a final rule to conform
with amendments to the Act contained
in the Consolidated Appropriations Act,
2016, which appears in this edition of
the Federal Register. The estimated
number of respondents and estimated
total annual burden for this information
collection is being revised to reflect
these amendments.

Individuals who supply covered
commodities, whether directly to
retailers or indirectly through other

participants in the marketing chain, are
required to establish and maintain
country of origin and, if applicable,
method of production information for
the covered commodities and supply
this information to retailers. As a result
producers, handlers, manufacturers,
wholesalers, importers and retailers of
covered commodities are affected.

This public reporting burden is
necessary to ensure conveyance and
accuracy of country of origin and
method of production declarations
relied upon at the point of sale at retail.
The public reporting burden also
assures that all parties involved in
supplying covered commodities to retail
stores maintain and convey accurate
information as required.

Estimate of Burden: Public reporting
burden for recordkeeping storage and
maintenance is estimated to average 33
hours per year per individual.

Respondents: Retailers, wholesalers,
producers, handlers, and importers.

Estimated Number of Respondents:
569,835.

Estimated Total Annual Responses:
569,835.

Estimated Number of Responses per
Respondent: 33.

Estimated Total Annual Burden on
Respondents: 18,708,072.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: February 26, 2016.
Elanor Starmer,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2016—04611 Filed 3-1-16; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2016-0001]

Codex Alimentarius Commission:
Meeting of the Codex Committee on
General Principles

AGENCY: Office of the Deputy Under

Secretary for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Deputy
Under Secretary for Food Safety, U.S.
Department of Agriculture (USDA) is
sponsoring a public meeting on April 4,
2016. The objective of the public
meeting is to provide information and
receive public comments on agenda
items and draft United States (U.S.)
positions to be discussed at the 30th
Session of the Codex Committee on
General Principles (CCGP) of the Codex
Alimentarius Commission (Codex),
taking place in Paris, France, April 11—
15, 2016. The Deputy Under Secretary
for Food Safety recognizes the
importance of providing interested
parties the opportunity to obtain
background information on the 30th
Session of the CCGP and to address
items on the agenda.

DATES: The public meeting is scheduled
for Monday, April 4, 2016, from 1:00
p.m. to 4:00 p.m.

ADDRESSES: The public meeting will
take place at the Jamie L. Whitten
Building, United States Department of
Agriculture (USDA), 1400 Independence
Ave. SW., Room 107-A, Washington,
DC 20250.

Documents related to the 30th Session
of the CCGP will be accessible via the
Internet at the following address: http://
www.codexalimentarius.org/meetings-
reports/en/.

Mary Frances Lowe, U.S. Delegate to
the 30th Session of the CCGP, invites
U.S. interested parties to submit their
comments electronically to the
following email address: USCODEX@
fsis.usda.gov.

Call-In-Number: If you wish to
participate in the public meeting for the
30th Session of the CCGP by conference
call, please use the call-in-number listed
below:

Call-in-Number: 1-888-844—9904.

The participant code will be posted
on the Web page below: http://
www.fsis.usda.gov/wps/portal/fsis/
topics/international-affairs/us-codex-
alimentarius/public-meetings.

Registration: Attendees may register
to attend the public meeting by emailing
barbara.mcniff@fsis.usda.gov by April 1,

2016. The meeting will be held in a
Federal building. Early registration is
encouraged because it will expedite
entry into the building. Attendees
should bring photo identification and
plan for adequate time to pass through
security screening systems. Attendees
that are not able to attend the meeting
in-person but wish to participate may
do so by phone.

For Further Information About the
30th Session of the CCGP Contact: Mary
Frances Lowe, U.S. Codex Office, 1400
Independence Ave. SW., Room 4861,
Washington, DC 20250, Phone: (202)
205-7760, Fax: (202) 720-3157, Email:
USCODEX@fsis.usda.gov.

For Further Information About the
Public Meeting Contact: Barbara McNiff,
U.S. Codex Office, 1400 Independence
Ave. SW., Room 4861, Washington, DC
20250. Phone: (202) 205-7760, Fax:(202)
720-3157, Email: USCODEX@
fsis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background: Codex was established
in 1963 by two United Nations
organizations, the Food and Agriculture
Organization (FAO) and the World
Health Organization (WHO). Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure fair practices in the food
trade.

The CCGP is responsible for dealing
with procedural and general matters
referred to it by the Codex, for
proposing amendments to the Codex
Procedural Manual, and for reviewing
and endorsing procedural provisions
and texts forwarded by Codex
Committees for inclusion in the
Procedural Manual.

The Committee is hosted by France.

Issues to be discussed at the Public
Meeting: The following items on the
Agenda for the 30th Session of the
CCGP will be discussed during the
public meeting:

o Matters Referred to the Committee.

e Codex Work Management and
Functioning of the Executive
Committee—Terms of Reference of
Secretariat—led Internal Review.

¢ Consistency of the Risk Analysis
Texts across the Relevant Committees.

e Other Business.

Each issue listed will be fully
described in documents distributed, or
to be distributed, by the Secretariat
before the Committee Meeting. Members
of the public may access or request
copies of these documents (see
ADDRESSES).

Public Meeting: At the April 4, 2016,
public meeting, draft U.S. positions on
the agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to the U.S.
Delegate for the 30th Session of the
CCGP, Mary Frances Lowe (see
ADDRESSES). Written comments should
state that they relate to activities of the
30th Session of the CCGP.

Additional Public Notification: Public
awareness of all segments of rulemaking
and policy development is important.
Consequently, FSIS will announce this
Federal Register publication online
through the FSIS Web page located at:
http://www.fsis.usda.gov/federal-
register.

FSIS also will make copies of this
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
The Update is available on the FSIS
Web page. Through the Web page, FSIS
is able to provide information to a much
broader, more diverse audience. In
addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement:
No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How to File a Complaint of
Discrimination: To file a complaint of
discrimination, complete the USDA
Program Discrimination Complaint
Form, which may be accessed online at
http://www.ocio.usda.gov/sites/default/
files/docs/2012/Complain combined 6
8 _12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:
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Mail: U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW.,
Washington, DC 20250-9410.

Fax: (202) 690-7442.

Email: program.intake@usda.gov.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Done at Washington, DC on: February 25,
2016.

Paulo Almeida,

Acting U.S. Manager for Codex Alimentarius.
[FR Doc. 2016—04481 Filed 3—-1-16; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Deschutes and Ochoco Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Deschutes and Ochoco
Resource Advisory Committee (RAC)
will meet in Bend, Oregon. The
committee is authorized under the
Secure Rural Schools and Community
Self-Determination Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act. The purpose
of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects
and funding consistent with Title II of
the Act. RAC information can be found
at the following Web site: http://
www.fs.usda.gov/detail/deschutes/
workingtogether/advisorycommittees.

DATES: The meeting will be held April
1, 2016, at 9:00 a.m.—5:00 p.m.

All RAC meetings are subject to
cancellation. For status of meeting prior
to attendance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

ADDRESSES: The meeting will be held at
the Central Oregon Intergovernmental
Council’s Office, 334 NE Hawthorne
Avenue, Bend, Oregon.

Written comments may be submitted
as described under Supplementary
Information. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection and
copying. The public may inspect
comments received at Deschutes
National Forest Supervisor’s Office.
Please call ahead to facilitate entry into
the building.

FOR FURTHER INFORMATION CONTACT:
Sean Ferrell, RAC Coordinator, by
phone at 541-383-5576 or via email at
saferrell@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to:

1. Introduce newly appointed
committee members;

2. Discuss the goals and objectives of
the RAG;

3. Review projects proposals; and

4. Make project recommendations for
Title II funding.

The meeting is open to the public.
The agenda will include time for people
to make oral statements of three minutes
or less. Individuals wishing to make an
oral statement should request in writing
by March 18, 2016 to be scheduled on
the agenda. Anyone who would like to
bring related matters to the attention of
the committee may file written
statements with the committee staff
before or after the meeting. Written
comments and requests for time to make
oral comments must be sent to Sean
Ferrell, RAC Coordinator, Deschutes
National Forest Supervisor’s Office,
63095 Deschutes Market Road, Bend,
Oregon 97701; by email to saferrell@
fs.fed.us, or via facsimile to 541-383—
5531.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices
or other reasonable accommodation for
access to the facility or proceedings by
contacting the person listed in the
section titled FOR FURTHER INFORMATION
CONTACT. All reasonable
accommodation requests are managed
on a case by case basis.

Dated: February 24, 2016.
John Allen,

Designated Federal Offical, Dechutes
National Forest, Forest Supervisor.

[FR Doc. 2016—04548 Filed 3—1-16; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-71-2015]

Authorization of Production Activity,
Foreign-Trade Subzone 125D, ASA
Electronics, LLC, (Motor Vehicle
Audio-Visual Products), Elkhart,
Indiana

On October 21, 2015, the St. Joseph
County Airport Authority, grantee of
FTZ 125, submitted a notification of
proposed production activity to the
Foreign-Trade Zones (FTZ) Board on
behalf of ASA Electronics, LLC, operator
of Subzone 125D, in Elkhart, Indiana.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (80 FR 69636, 11-10—
2015). The FTZ Board has determined
that no further review of the activity is
warranted at this time. The production
activity described in the notification is
authorized, subject to the FTZ Act and
the FTZ Board’s regulations, including
Section 400.14.

Dated: February 25, 2016.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2016—04602 Filed 3—-1-16; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Environmental Technologies Trade
Advisory Committee Public Meeting

AGENCY: International Trade
Administration, DOC.

ACTION: Notice of Federal Advisory
Committee Meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
meeting of the Environmental
Technologies Trade Advisory
Committee (ETTAG).

DATES: The meeting is scheduled for
Tuesday, March 29, 2016, at 8:30 a.m.
Eastern Standard Time (EST).
ADDRESSES: The meeting will be held in
Room 1412 at the U.S. Department of
Commerce, Herbert Clark Hoover
Building, 1401 Constitution Avenue
NW., Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT: Ms.
Maureen Hinman, Office of Energy &
Environmental Industries (OEEI),
International Trade Administration,
Room 4053, 1401 Constitution Avenue
NW., Washington, DC 20230 (Phone:
202-482-0627; Fax: 202—482-5665;
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email: maureen.hinman@trade.gov.)
This meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
OEEI at (202) 482-5225 no less than one
week prior to the meeting.

SUPPLEMENTARY INFORMATION: The
meeting will take place from 8:30 a.m.
to 3:30 p.m. EDT. The general meeting
is open to the public and time will be
permitted for public comment from
3:00-3:30 p.m. EDT. Those interested in
attending must provide notification by
Tuesday, March 15, 2016 at 5:00 p.m.
EDT, via the contact information
provided above. Written comments
concerning ETTAC affairs are welcome
any time before or after the meeting.
Minutes will be available within 30
days of this meeting.

Topics to be considered: The agenda
for this meeting will include discussion
of priorities and objectives for the
committee, trade promotion programs
within the International Trade
Administration, and subcommittee
working meetings.

Background: The ETTAC is mandated
by Public Law 103-392. It was created
to advise the U.S. government on
environmental trade policies and
programs, and to help it to focus its
resources on increasing the exports of
the U.S. environmental industry.
ETTAC operates as an advisory
committee to the Secretary of Commerce
and the Trade Promotion Coordinating
Committee (TPCC). ETTAC was
originally chartered in May of 1994. It
was most recently re-chartered until
August 2016.

Dated: February 25, 2016.
Man Cho,

Acting Office Director, Office of Energy and
Environmental Industries.

[FR Doc. 2016—04607 Filed 3—1-16; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA937

Guidelines for Assessing Marine
Mammal Stocks

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; response
to comments.

SUMMARY: NMFS has incorporated
public comments into revisions of the

guidelines for preparing stock
assessment reports (SARs) pursuant to
section 117 of the Marine Mammal
Protection Act (MMPA). The revised
guidelines are now complete and
available to the public.

ADDRESSES: Electronic copies of the
guidelines are available on the Internet
at the following address: http://
www.nmfs.noaa.gov/pr/sars/
guidelines.htm.

FOR FURTHER INFORMATION CONTACT:
Shannon Bettridge, Office of Protected
Resources, 301-427—-8402,
Shannon.Bettridge@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 117 of the Marine Mammal
Protection Act (MMPA) (16 U.S.C. 1361
et seq.) requires NMFS and the U.S. Fish
and Wildlife Service (FWS) to prepare
stock assessments for each stock of
marine mammals occurring in waters
under the jurisdiction of the United
States. These reports must contain
information regarding the distribution
and abundance of the stock, population
growth rates and trends, estimates of
annual human-caused mortality and
serious injury from all sources,
descriptions of the fisheries with which
the stock interacts, and the status of the
stock. Initial stock assessment reports
(SARs, or Reports) were first completed
in 1995.

NMFS convened a workshop in June
1994, including representatives from
NMFS, FWS, and the Marine Mammal
Commission (Commission), to develop
draft guidelines for preparing SARs. The
report of this workshop (Barlow et al.,
1995) included the guidelines for
preparing SARs and a summary of the
discussions upon which the guidelines
were based. The draft guidelines were
made available, along with the initial
draft SARs, for public review and
comment (59 FR 40527, August 9, 1994),
and were finalized August 25, 1995 (60
FR 44308).

In 1996, NMFS convened a second
workshop (referred to as the Guidelines
for Assessing Marine Mammal Stocks,
or “GAMMS,” workshop) to review the
guidelines and to recommend changes
to them, if appropriate. Workshop
participants included representatives
from NMFS, FWS, the Commission, and
the three regional scientific review
groups (SRGs). The report of that
workshop (Wade and Angliss, 1997)
summarized the discussion at the
workshop and contained revised
guidelines. The revised guidelines
represented minor changes from the
initial version. The revised guidelines
were made available for public review

and comment along with revised stock
assessment reports on January 21, 1997
(62 FR 3005) and later finalized.

In September 2003, NMFS again
convened a workshop (referred to as
GAMMS II) to review the guidelines and
again recommend minor changes to
them. Participants at the workshop
included representatives of NMFS,
FWS, the Commission, and the regional
SRGs. Changes to the guidelines
resulting from the 2003 workshop were
directed primarily toward identifying
population stocks and estimating
Potential Biological Removal (PBR) for
declining stocks of marine mammals.
The revised guidelines were made
available for public review and
comment on November 18, 2004 (69 FR
67541) and finalized on June 20, 2005
(70 FR 35397, NMFS 2005).

In February 2011, NMFS convened
another workshop (referred to as
GAMMS 1) to review the guidelines
and again recommend changes to them.
Participants at the workshop included
representatives from NMFS, FWS, the
Commission, and the three regional
SRGs. The objectives of the GAMMS III
workshop were to (1) consider methods
for assessing stock status (i.e., how to
apply the PBR framework) when
abundance data are outdated,
nonexistent, or only partially available;
(2) develop policies on stock
identification and application of the
PBR framework to small stocks,
transboundary stocks, and situations
where stocks mix; and (3) develop
consistent national approaches to a
variety of other issues, including
reporting mortality and serious injury
information in assessments. Nine
specific topics were discussed at the
workshop. The deliberations of these
nine topics resulted in a series of
recommended modifications to the
current guidelines (NMFS, 2005). The
main body of the GAMMS III workshop
report includes summaries of the
presentations and discussions for each
of the nine agenda topics, as well as
recommended revisions to individual
sections of the guidelines (Moore and
Merrick, 2011). Appendices to the
workshop report provide a variety of
supporting documents, including the
full proposed revision of the guidelines
(Appendix IV). On January 24, 2012 (77
FR 3450), NMFS made the GAMMS III
workshop report available for public
review, and requested comment on the
proposed revisions in Appendix IV. The
report is available at http://
www.nmfs.noaa.gov/pr/pdfs/sars/
gamms3_nmfsopr47.pdf.
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Revisions to the Guidelines for
Preparing Stock Assessment Reports

The paragraphs below describe the
proposed guideline revisions that were
recommended by the GAMMS III
workshop participants, as well as a
summary of how NMFS has or has not
incorporated those proposed revisions
into the final revised guidelines. They
are organized by topic, as outlined in
Appendix IV of the GAMMS III
workshop report.

Topic 1: PBR calculations with
outdated abundance estimates. For an
increasing number of marine mammal
stocks, the most recent abundance
estimates are more than 8 years old.
Under existing guidelines (NMFS,
2005), these are considered to be
outdated and thus not used to calculate
PBR. The current practice is to consider
the PBR for a stock to be
‘“undetermined” after supporting survey
information is more than eight years
old, unless there is compelling evidence
that the stock has not declined during
that time.

The workshop participants
recommended and the proposed
guidelines included the following
revisions to calculate PBRs for stocks
with old abundance information: (1)
During years 1-8 after the most recent
abundance survey, “uncertainty
projections” would be used, based on
uniform distribution assumptions, to
serially reduce the minimum abundance
estimate (Nmin) by a small increment
each year; (2) after eight years, and
assuming no new abundance estimate
has become available, a worst-case
scenario would be assumed (i.e., a
plausible 10-percent decline per year
since the most recent survey), and so a
retroactive 10-percent decline per year
would be applied; and (3) if data to
estimate a population trend model are
available, such a model could have been
used to influence the uncertainty
projections during the first eight years.

NMFS received a number of
comments expressing strenuous
objection to/concern with the proposed
framework for stocks with outdated
abundance estimates, which has led us
to reevaluate the topic. As such, NMFS
is not finalizing these recommended
changes related to Topic 1 at this time.
Rather, we will be further analyzing this
issue, and should we contemplate
changes to the guidelines regarding this
topic, NMFS will propose them and
solicit public comment in a separate
action.

Topic 2: Improving stock
identification. For most marine mammal
species, few stock definition changes
have been made since the initial SARs

were written. The proposed guidelines
directed that each Report state in the
“Stock Definition and Geographic
Range” section whether it is plausible
the stock contains multiple
demographically independent
populations that should be separate
stocks, along with a brief rationale. If
additional structure is plausible and
human-caused mortality or serious
injury is concentrated within a portion
of the range of the stock, the Reports
should identify the portion of the range
in which the mortality or serious injury
occurs. These revisions to the guidelines
have been made.

The GAMMS III workshop also
addressed the terms ‘‘demographic
isolation” and ‘“‘reproductive isolation.”
Workshop participants agreed that the
intended meaning of these terms when
originally included in the guidelines
was not of complete isolation, which
implies that there should be no
interchange between stocks. Therefore,
they recommended and the proposed
guidelines included clarification of
terminology by replacing references to
“demographic isolation” and
“reproductive isolation” with
“demographic independence” and
“reproductive independence,”
respectively. These revisions to the
guidelines have been made.

Related to this topic, the workshop
participants also recommended that
NMF'S convene a national workshop to
systematically review the status of stock
identification efforts and to identify and
prioritize the information needed to
improve stock identification. NMFS
convened such a workshop in August
2014 (Martien et al., 2015). See response
to Comment 10.

Topic 3a: Assessment of very small
stocks. The PBR estimate for some
stocks may be very small (just a few
animals or even less than one). In such
cases, low levels of observer coverage
may introduce substantial small-sample
bias in bycatch estimates. The proposed
guideline revisions included a table in
the Technical Details section that
provides guidance on the amount of
sampling effort (observer coverage and/
or number of years of data pooling)
required to limit small-sample bias,
given a certain PBR level. If suggested
sampling goals (per the table) cannot be
met, the proposed guidelines instructed
that mortality should be estimated and
reported, but the estimates should be
qualified in the SARs by stating they
could be biased. NMFS has incorporated
this language into the revised
guidelines.

The proposed guidelines suggested
removing the following sentence from
the Status of Stocks section: “In the

complete absence of any information on
sources of mortality, and without
guidance from the Scientific Review
Groups, the precautionary principle
should be followed and the default
stock status should be strategic until
information is available to demonstrate
otherwise.” NMFS has incorporated this
revision into the guidelines, as NMFS
does not consider the original text to be
consistent with the MMPA'’s definition
of “strategic.”

Topic 3b: Assessment of small
endangered stocks. Some endangered
species, like Hawaiian monk seals, are
declining with little to no direct human-
caused mortality, and the stock’s
dynamics therefore do not conform to
the underlying model for calculating
PBR. Thus, PBR estimates for some
endangered species stocks have not
been included or have been considered
“undetermined”” in SARs. The proposed
guidelines instructed that in such cases,
if feasible, PBR should still be
calculated and included in the SARs to
comply with the MMPA. In situations
where a stock’s dynamics do not
conform to the underlying model for
calculating PBR, a qualifying statement
should accompany the PBR estimate in
the SAR. NMFS has incorporated this
language into the revised guidelines.

Topic 4: Apportioning PBR across
feeding aggregations, allocating
mortality for mixed stocks, and
estimating PBR for transboundary
stocks.

Feeding aggregations: Given the
definition that a population stock
consists of individuals in common
spatial arrangements that interbreed
when mature, population stocks of
species that have discrete feeding and
breeding grounds (e.g., humpback
whales) have generally been defined
based on breeding ground stocks.
However, given the strong maternal
fidelity to feeding grounds, migratory
species such as humpback whales can
have feeding aggregations that are
demographically independent with
limited movement of individuals
between feeding aggregations. Such
feeding aggregations can consist of a
portion of one breeding population, or
of portions of multiple breeding
populations, and can represent a single
demographically-independent unit, or a
mix of two or more demographically-
independent units. Although this
approach of identifying stocks based on
feeding aggregations seemed feasible,
workshop participants felt this approach
added significant complexity without
providing substantial management
advantages. The workshop participants
did not recommend any such changes to
the guidelines at this point. None were
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included in the proposed guidelines nor
have any been made in the final
revisions.

Allocating mortality for mixed stocks:
In some cases, mortality and serious
injury occur in areas where more than
one stock of marine mammals occurs.
The proposed guidelines specify that
when biological information is
sufficient to identify the stock from
which a dead or seriously injured
animal came, the mortality or serious
injury should be associated only with
that stock. When one or more deaths or
serious injuries cannot be assigned
directly to a stock, then those deaths or
serious injuries may be partitioned
among stocks within the appropriate
geographic area, provided there is
sufficient information to support such
partitioning. In those cases, Reports
should discuss the potential for over- or
under-estimating stock-specific
mortality and serious injury. In cases
where mortalities and serious injuries
cannot be assigned directly to a stock
and available information is not
sufficient to support partitioning those
deaths and serious injuries among
stocks, the proposed guidelines instruct
that the total unassigned mortality and
serious injuries should be assigned to
each stock within the appropriate
geographic area. When deaths and
serious injuries are assigned to each
overlapping stock in this manner, the
Reports should discuss the potential for
over-estimating stock-specific mortality
and serious injury. NMFS has
incorporated this language into the
revised guidelines.

Transboundary stocks: The proposed
guidelines strengthen the language
regarding transboundary stocks,
cautioning against extrapolating
abundance estimates from one surveyed
area to another unsurveyed area to
estimate range-wide PBR. They state
that informed interpolation (e.g., based
on habitat associations) may be used, as
appropriate and supported by existing
data, to fill gaps in survey coverage and
estimate abundance and PBR over
broader areas. If estimates of mortality
or abundance from outside the U.S. EEZ
cannot be determined, PBR calculations
should be based on abundance in the
EEZ and compared to mortality within
the EEZ. NMFS has incorporated this
language into the revised guidelines and
has provided a footnote defining
informed interpolation.

Topic 5: Clarifying reporting of
mortality and serious injury incidental
to commercial fishing. Currently, SARs
do not consistently summarize mortality
and serious injury incidental to
commercial fishing. The proposed
guidelines specified that SARs should

include a summary of all human-caused
mortality and serious injury including
information on all sources of mortality
and serious injury. Additionally, a
summary of mortality and serious injury
incidental to U.S. commercial fisheries
should be presented in a table, while
mortality and serious injury from other
sources (e.g., recreational fisheries,
other sources of human-caused
mortality and serious injury within the
U.S. EEZ, foreign fisheries on the high
seas) should be clearly distinguished
from U.S. commercial fishery-related
mortality. Finally, the proposed
guidelines contained the addition of a
subsection summarizing the most
prevalent potential human-caused
mortality and serious injury threats that
are unquantified in the SARs, and the
SARs should also indicate if there are
no known major sources of
unquantifiable human-caused mortality
and serious injury. NMFS has
incorporated this language into the
revised guidelines.

Topic 6: When stock declines are
sufficient for a strategic designation.
The proposed guidelines included the
following: ““Stocks that have evidence
suggesting at least a 50 percent decline,
either based on previous abundance
estimates or historical abundance
estimated by back-calculation, should
be noted in the Status of Stocks section
as likely to be below OSP. The choice
of 50 percent does not mean that OSP
is at 50 percent of historical numbers,
but rather that a population below this
level would be below OSP with high
probability. Similarly, a stock that has
increased back to levels pre-dating the
known decline may be within OSP;
however, additional analyses may
determine a population is within OSP
prior to reaching historical levels.”
NMFS has incorporated this language
into the revised guidelines.

Additionally, the workshop
participants recommended and the
proposed guidelines included the
following interpretation of the
definition of a strategic stock: “A stock
shall be designated as strategic if it is
declining and has a greater than 50
percent probability of a continuing
decline of at least five percent per year.
Such a decline, if not stopped, would
result in a 50 percent decline in 15 years
and would likely lead to the stock being
listed as threatened. The estimate of
trend should be based on data spanning
at least eight years. Alternative
thresholds for decline rates and
duration, as well as alternative data
criteria, may also be used if sufficient
rationale is provided to indicate that the
decline is likely to result in the stock
being listed as threatened within the

foreseeable future. Stocks that have been
designated as strategic due to a
population decline may be designated
as non-strategic if the decline is stopped
and the stock is not otherwise strategic.”
NMEFS received comments expressing
concern with the proposed
interpretation of “likely to be listed as

a threatened species under the ESA
within the foreseeable future” (sec.
3(19)(B) of the MMPA). NMFS is not
finalizing the proposed changes related
to this topic at this time. Rather, we will
further analyze this issue. Should we
contemplate changes to the guidelines
regarding this topic, NMFS will propose
them and solicit public comment in a
separate action.

The proposed guidelines included the
following direction regarding recovery
factors for declining stocks: “A stock
that is strategic because, based on the
best available scientific information, it
is declining and is likely to be listed as
a threatened species under the ESA
within the foreseeable future (sec.
3(19)(B) of the MMPA) should use a
recovery factor between 0.1 and 0.5.” As
we are not finalizing the recommended
changes regarding strategic stock
designation (sec. 3(19)(B) of the MMPA),
above, we have decided not to revise the
guidelines regarding recovery factors
under such situations at this time.
Should changes to the guidelines
regarding the above be contemplated,
NMFS will include the recommended
recovery factors when we solicit public
comment on that action. Therefore,
NMFS is not finalizing the
recommended change related to this
paragraph at this time.

Topic 7: Assessing stocks without
abundance estimates or PBR. For many
stocks, data are so sparse that it is not
possible to produce an N, and not
possible to estimate PBR. When
mortality and/or population abundance
estimates are unavailable, the PBR
approach cannot be used to assess
populations, in spite of a statutory
mandate to do so. The proposed
guidelines included the following
addition to the Status of Stocks section:
“Likewise, trend monitoring can help
inform the process of determining
strategic status.” NMFS has
incorporated this language into the
revised guidelines.

Topic 8: Characterizing uncertainty in
key SAR elements. Tt is difficult to infer
the overall uncertainty for key
parameters as they are currently
reported in the SARs. The proposed
guidelines direct that the Stock
Definition and Geographic Range,
Elements of the PBR Formula,
Population Trend, Annual Human-
Caused Mortality and Serious Injury,
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and Status of the Stock sections include
a description of key uncertainties
associated with parameters in these
sections and an evaluation of the effects
of these uncertainties associated with
parameters in these sections. NMFS has
incorporated this language into the
revised guidelines with some minor
revisions.

Topic 9: Including non-serious
injuries and disturbance in SARs.
Currently, many Reports include
information on human-related mortality
and serious injury from all known
sources (not just from commercial
fisheries) but do not include
information on human-related non-
serious injury or disturbance. The
workshop participants concluded that
the guidelines, with respect to the scope
of content considered by the SARs,
could be retained as they currently
stand. However, they encouraged
authors to routinely consider including
information in the Reports about what
“other factors” may cause a decline or
impede recovery of a particular stock. A
final recommended revision to the
guidelines was the addition of the
following italicized text: “The MMPA
requires for strategic stocks a
consideration of other factors that may
be causing a decline or impeding
recovery of the stock, including effects
on marine mammal habitat and prey, or
other lethal or non-lethal factors.”
However, this italicized text is not
contained in the MMPA, and therefore,
as proposed could be misconstrued as
being required by the MMPA. Therefore,
the revision to the guidelines has been
reworded for clarity.

Comments and Responses

NMEF'S solicited public comments on
the proposed revisions to the guidelines
(January 24, 2012, 77 FR 3450),
contained in Appendix IV of the
GAMMS III workshop report. NMFS
received comments from the
Commission, the three regional SRGs,
two non-governmental environmental
organizations (Humane Society of the
United States and Center for Biological
Diversity), representatives from the
fishing industry (Western Pacific
Regional Fishery Management Council,
Garden State Seafood Association,
Maine Lobstermen’s Association,
Hawaii Longline Association, Cape Cod
Hook Fishermen’s Association, and two
individuals), the American Veterinary
Medical Association, the States of
Maine and Massachusetts, the Makah
Indian Tribe, the Center for Regulatory
Effectiveness, representatives from the
oil and gas industry (American
Petroleum Institute, International
Association of Geophysical Contractors,

and Alaska Oil and Gas Association),
and one individual.

NMEFS received a number of
comments supporting its efforts to
improve stock identification (topic 2).
Many commenters urged NMFS to
prioritize conducting regular surveys for
those species with the greatest human-
caused mortality or oldest survey data.
Many commenters disagreed with
NMFS’ proposals to use a precautionary
approach with aging abundance
estimates (topic 1) and apportion PBR
and serious injuries and mortalities
(topic 4). Comments on actions not
related to the GAMMS (e.g., convening
a Take Reduction Team or listing a
marine mammal species under the
Endangered Species Act (ESA)), or on
items not related to portions of the
guidelines finalized in this action, are
not included below. Comments and
responses are organized below
according to the relevant workshop
topics outlined in Appendix IV of the
report.

Comments on General Issues

Comment 1: The Commission
recommended that NMFS continue to
encourage more exchange between
regional SRGs to ensure consistency
where needed and to promote useful
and informative exchange among them.

Response: NMFS acknowledges this
comment and will continue to
encourage exchange between SRGs and
strive to ensure consistency among the
groups and among the SARs. To that
end, we are convening a joint meeting
of the three SRGs in February 2016, in
addition to individual SRG meetings.

Comment 2: The Commission
recommended that NMFS consider
requiring a brief summary paragraph or
table on the historical trend of each
stock in the SARs, where appropriate, to
combat the tendency to exclude
important stock dynamics or allow for
the shifting baselines phenomenon.

Response: It is unclear from the
comment what historical trend
information, specifically, the
Commission is referencing that is not
already provided in the SARs. Where
able, we provide historical abundance
data and estimate trends in abundance
(see for example, the California sea lion
SAR, which provides abundance data
for the prior four decades). With respect
to bycatch, we do not think it is feasible
or appropriate to provide trends in
bycatch rates over decades, as fisheries
and monitoring programs change too
frequently. The status of each stock is
informed by current parameters, such as
ESA listing status and relationship to
OSP and PBR. Additionally, the statute
specifies that the SARs provide current

population trend information. We will
continue to endeavor to provide as
much historical abundance, trend, and
human-related removal information (for
example, historical whaling data as it
relates to stock recovery and OSP, see
Eastern North Pacific blue whale report)
as possible, but at this time will not
require a summary table or paragraph in
each SAR.

Comment 3: NMFS should secure
adequate support and funding to
conduct marine mammal abundance
surveys in the region at least every five
years. Alternative cost-effective
approaches to determining Nyin, such as
trend data from index sites, should be
developed and specified as acceptable
methods in the guidelines.

Response: NMFS agrees that such a
schedule would be ideal, but we do not
currently have the resources to
accomplish this. We continue to
develop and implement strategies to
support more efficient use of ship time
through multi-species ecosystem
studies, better survey designs and
sampling technologies, and leveraging
inter- and intra-agency resources. NMFS
is also exploring alternative approaches
for assessing stock status (e.g., through
use of unmanned systems and acoustic
technologies) apart from reliance on
abundance survey data, in regions
where regular surveys are cost-
prohibitive. As noted in the workshop
report, such approaches could include
trend monitoring at index sites.
Developing guidelines for alternative
assessment methods was not a focus of
the GAMMS III workshop, and so this
does not appear in the revisions
finalized here. However, NMFS will
make efforts to consider how alternative
sets of information could be used to aid
its marine mammal stock assessments.

Comment 4: The effective
management of marine mammals
requires timely and accurate stock status
information that is currently lacking.
The proposed assumption that the
existing measures protecting marine
mammal species are failing to achieve
management objectives and the
continued use of old data to assess the
status of stocks are unacceptable and
fail to acknowledge collective efforts to
reconcile marine mammal protection
with varied ocean uses. NMFS should
more frequently assess the status of
marine mammal stocks and incorporate
this new information into management
actions.

Response: NMFS agrees that
management of marine mammal stocks
depends on timely and accurate stock
information, and in many cases up-to-
date stock assessments are not available,
nor are the resources necessary to
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conduct the assessment. NMFS
acknowledges that the reliability of
abundance estimates for calculating PBR
is reduced over time. The proposed
approach to calculating PBR with
outdated abundance information
assumed the worst-case scenario, but we
are not finalizing that approach at this
time. Accordingly, NMFS is analyzing
methods to calculate PBRs for stocks
with outdated abundance information as
well as developing methods to collect
data more efficiently and cost
effectively. See response to Comment 3.

Comment 5: The Alaska SRG
expressed concern that very different
approaches are taken for PBR and
mortality components of SARs. A great
deal of modeling effort and simulations
has gone into making the PBR
calculations conservative, but there is
no similar concern for the mortality and
serious injury data. In some of the
Alaska SARs, 20+ year-old observer data
are the only mortality data for a
particular fishery. The nature of Alaska
fisheries can change quite quickly, so
Alaska SRG members strongly object to
using such old data. The reliability of
removals data is just as important as
population data when assessing stock
status. This issue merits serious
attention, and as a first step, the quality
of removals data should be thoroughly
and explicitly evaluated when
uncertainty in SARs is evaluated.

Response: NMFS acknowledges that
many of the data related to Alaska
marine mammal stocks are dated. NMFS
continues to rely upon and incorporate
the best available data in the SARs, but
in some cases these data are many years
old. The revised guidelines instruct SAR
authors to describe uncertainties in key
factors, including human-caused
mortality and serious injury, and to
evaluate the effects of those
uncertainties.

Comment 6: The proposed changes do
not reflect an agency commitment to
generating best available science upon
which to base its decisions. In fact, this
rule contains no statements as to what
the agency intends to do with respect to
old or non-existent assessments other
than to reduce PBR. We request the
agency comment for the record
specifically how NOAA intends to
address the GAMMS III stated need for
accurate and timely census data.

Response: The MMPA requires that
NMFS and FWS use the best available
scientific information in its assessment
and management of marine mammal
stocks. NMFS strives to collect the data
necessary for timely stock assessments
in a cost-efficient manner, but agency
resources are limited, and there are
instances where data are either too old

or non-existent. We are currently
analyzing how to calculate PBR when
data are outdated.

Comment 7: We appreciate NMFS’
efforts to improve stock identification,
small stock biases, non-serious injuries,
and institute other SAR enhancements,
and encourage NMFS to incorporate
veterinary expertise relative to marine
mammal population, health, and
ecosystem conservation status.

Response: NMFS acknowledges this
comment. NMFS continues to
incorporate and rely upon veterinary
expertise in activities related to stock
assessment; for example, the
development of the serious injury
determination policy and procedures,
and response to stranded animals and
UMEs.

Comment 8: Several of the GAMMS III
recommendations require more
explanations and verbiage to be added
to the SARs (e.g., Topics 2, 5, 8, and 9).

Response: NMFS recognizes that the
recommendations require additional
text to be added to the SARs. We strive
to maintain the conciseness of the SARs
while providing best available science
and meeting the directive of MMPA
section 117(a).

Comment 9: NMFS should produce a
record showing that the guidelines and
GAMMS Report comply with the
Information Quality Act (IQA) Pre-
dissemination review requirements as
follows: (1) All models that the
guidelines or GAMMS Report use
should be peer reviewed in order to
determine their compliance with
Council for Regulatory Environmental
Modeling Guidance; (2) the method
used by the guidelines and GAMMS
Report to estimate population
uncertainty violates the IQA accuracy
and reliability requirement; and (3) the
guidelines and GAMMS Report violate
the IQA accuracy and reliability
requirements by telling staff to make up
abundance data and PBR when
measured data do not exist (‘“‘informed
interpolation”). In addition, NMFS
should revise the guidelines and
GAMMS Report to delete any suggestion
that marine mammal SARs should
discuss oil and gas seismic effects, as oil
and gas seismic operations do not cause
mortality or serious injury to marine
mammals and do not cause a decline or
impede recovery of any strategic stock.

Response: The GAMMS report
referenced by the commenter is a
summary of the proceedings of a
workshop and was reviewed for
accuracy prior to dissemination. We did
not solicit comments nor are we
responding to comments on the
workshop report itself. The guidelines
also underwent IQA pre-dissemination

review prior to being finalized and
released to the public. There is no
requirement under the NOAA or OMB
Information Quality Guidance to
explain within the guidelines
themselves how they have met IQA
requirements.

The marine mammal SARs are based
on the best available science. NMFS
strives to use peer-reviewed data as the
basis for reports. However, in some
cases, the best available science may not
have been published or subjected to a
juried professional journal review, as
this process can take months or years to
complete. In other cases, data pertinent
to assessments of stocks are routinely
collected and analyzed but are not
suitable for a stand-alone external peer-
reviewed publication. Therefore, NMFS
often relies on science that has been
through a NMFS Science Center’s
internal expert review process and/or
has been subjected to other internal or
external expert review to ensure that
information is not only high quality but
is available for management decisions in
a timely fashion. In these cases, all
NOAA-authored literature should meet,
at the least, the standards for
Fundamental Research Communications
established by the NOAA Research
Council and by NMFS. NMFS may rely
on the SRGs to provide independent
expert reviews of particular components
of new science to be incorporated into
the SARs to ensure that these
components constitute the best available
scientific information. Likewise, upon
SRG review of these components and
the draft SARs themselves, NMFS
considers the SRG review of the draft
SARs to constitute peer review and to
meet the requirements of the OMB Peer
Review Bulletin and the Information
Quality Act.

The proposed method for projecting
uncertainty in abundance estimates
(topic 1) is not being finalized at this
time (see below). Any models that are
employed in the SARs have been peer
reviewed, as is their specific application
to the SARs, and therefore meet the
requirements of the IQA. Regarding the
use of informed interpolation to
estimate abundance within a study area
based on habitat modeling or similar
approaches (i.e., model-based
abundance estimation), this approach is
commonly applied in ecology. Th