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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-3989; Directorate
Identifier 2014-NM-220-AD; Amendment
39-18629; AD 2016-17-16]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model BD-700-1A10
and BD-700-1A11 airplanes. This AD
was prompted by in-service reports of
passenger door tensator spring failures,
and qualification testing indicating that
non-conforming tensator springs could
be susceptible to failure prior to
reaching their safe-life limit. This AD
requires revising the maintenance or
inspection program to incorporate
certain temporary revisions, and
replacing the passenger door tensator
springs with new springs. We are
issuing this AD to prevent tensator
spring failure, resulting in the inability
to open the main passenger door, which
could impede evacuation in the event of
an emergency.

DATES: This AD is effective October 5,
2016.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
telephone 514-855-5000; fax 514—-855—
7401; email thd.crj@

aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3989.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3989; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Fabio Buttitta, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone: 516—-228-7303;
fax: 516—794-5531: email:
Fabio.Buttitta@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
BD-700-1A10 and BD-700-1A11
airplanes. The NPRM published in the
Federal Register on March 4, 2016 (81
FR 11471) (‘the NPRM”).

Transport Canada GCivil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2014-39,
dated November 4, 2014 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘“the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc. Model BD—

700-1A10 and BD-700-1A11 airplanes.
The MCAI states:

Following the issuance of [Canadian] AD
CF-2010-14, additional qualification testing
of the passenger door tensator spring, Part
Number (P/N) GS321-0580-1, determined
that the tensator springs could be susceptible
to failure prior to reaching the life limit
mandated by [Canadian] AD CF-2010-14.

In addition, there have been in-service
reports of passenger door tensator spring
failures. Investigation determined that the
material used to manufacture the tensator
springs [was] improperly heat treated.

The passenger door assembly is installed
with four tensator springs that assist the door
actuator in opening and closing the door. In-
service experience has shown that a failed
tensator spring could uncoil and foul up the
rotating tensator spools, resulting in the
inability to open the main passenger door.
The inability to open the main passenger
door could impede evacuation in the event
of an emergency.

This [Canadian] AD mandates the revision
to the approved maintenance schedule to
reduce the repetitive discard task interval
and mandates the replacement of non-
conforming tensator springs.

You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3989.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To Include Service Information

Bombardier, Inc. requested that we
revise the Related Service Information
under 1 CFR part 51 section and
paragraph (g) of the proposed AD to
include Temporary Revision (TR) 5—-2—
10, dated September 9, 2014, to Part 2,
Section 5-10-11, of Bombardier Global
5000 GL 5000 Featuring Global Vision
Flight Deck—Time Limits/Maintenance
Checks.

We agree to include TR 5-2-10, dated
June 4, 2014, to Part 2, Section 5—-10-11,
of Bombardier Global 5000 GL 5000
Featuring Global Vision Flight Deck—
Time Limits/Maintenance Checks, as
requested by the commenter. Our intent
is to correspond with TCCA Canadian
AD CF-2014-39, dated November 4,
2014, which includes TR 5-2-9, dated
September 9, 2014, to Part 2, Section 5—
10-11, of Bombardier Global 5000 GL
5000 Featuring Global Vision Flight


mailto:thd.crj@aero.bombardier.com
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http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Deck—Time Limits/Maintenance
Checks. TR 5-2-10, dated June 4, 2014,
supersedes TR 5-2—9, dated September
9, 2014. We have included TR 5-2-10,
dated June 4, 2014, in paragraph (g)(2)
of this AD and redesignated subsequent
paragraph identifiers accordingly. We
have also included that same TR in the
Related Service Information under 1
CFR part 51 section of this final rule.
Since the NPRM inadvertently did not
include a TR to Part 2, Section 5-10-11,
of Bombardier Global 5000 GL 5000
Featuring Global Vision Flight Deck—
Time Limits/Maintenance Checks, we
must make this change to avoid
operators needing to ask for approval of
an alternative method of compliance
(AMOC) to use a TR in order to comply
with the revision required by paragraph
(g) of this AD.

In addition, we have revised
paragraph (g) of this AD to refer to Task
Number 52-11-41-101 because some
TRs include multiple tasks. This AD
specifically addresses the passenger
door tensator spring, part number
GS321-0580-1, and the task number in
the TRs for that component is 52—11—
41-101.

Request To Correct Typographical
Error

Bombardier, Inc. requested that we
revise paragraph (g)(2) of the proposed
AD to read “Model BD-700-1A10
airplanes,” instead of “Model BD-700—
1A11 airplanes.”

We agree. This was a typographical
error, and has been corrected in
paragraph (g)(3) of this AD (paragraph
(g)(2) of the proposed AD).

Request To Revise Compliance Time

NetJets requested that we revise the
proposed AD so that the threshold for
the initial spring replacement is based
on the AD effective date, and not the TR
revision date. NetJets explained that
paragraph (g) of the proposed AD
specifies that the compliance time for
the initial replacement is per the TRs
listed in paragraphs (g)(1) through (g)(4)
of the proposed AD, or within 30 days
after the AD effective date, whichever
occurs later. NetJets explained further
that the TRs base the threshold from the
TR revision date of “Jun 04/2014,” and
that by the time the final rule is
released, the threshold in the TR will
have been exceeded by approximately 2
years. NetJets argued that, therefore, the
final rule will effectively mandate a 30-
day threshold, which is an undue
burden without technical justification.

We do not agree with the request to
revise the compliance time in this AD.
The compliance time in this AD
corresponds with the compliance time

in Canadian AD CF-2014-39, dated
November 4, 2014. In addition, the
commenter did not provide any data to
substantiate that extending the
compliance time would provide an
acceptable level of safety. After
considering all the available
information, we have determined that
the compliance time, as proposed,
represents an appropriate interval of
time in which the required actions can
be performed in a timely manner within
the affected fleet, while still maintaining
an adequate level of safety. Under the
provisions of paragraph (k)(1) of this
AD, however, we may consider requests
for adjustments to the compliance time
if data are submitted to substantiate that
such an adjustment would provide an
acceptable level of safety. We have
made no changes to this AD in this
regard.

Request To Allow for Later-Approved
Revisions of Service Information

NetJets requested that we revise the
NPRM to add provisions to allow later
FAA-approved revisions to the time
limits/maintenance checks manuals
(TLMCM), so that an approval of an
AMOC will not be required to
incorporate the currently published
TLMCM revision and future revisions.
NetJets explained that the TRs specified
in paragraphs (g)(1) through (g)(4) of the
proposed AD have been incorporated in
revisions to the listed TLMCMs.

We find that clarification is necessary.
Once operators have incorporated the
task in the TR into their maintenance or
inspection program, the task cannot be
changed without approval of an AMOC.
However, once the task in the TR is
incorporated into the TLMCM, operators
that use the TLMCM are still in
compliance because the task has not
changed. If a future revision of the
TLMCM changes the task, then an
AMOC would be needed to use the
revised task.

We have revised paragraph (g) of this
AD to clarify that the revision may be
done by inserting copies of the TRs
identified in paragraphs (g)(1) through
(g)(5) of this AD into the applicable
TLMCM. When the information in a TR
has been included in general revisions
of the applicable TLMCM, the general
revisions may be inserted in the
TLMCM, and the TR may be removed.

Request for Clarification of the
Necessity for a Life Limit Requirement

NetJets requested that we clarify the
necessity for the life limit requirement
in paragraph (i) of the proposed AD.
NetJets stated that paragraph (i) of the
proposed AD requires a threshold of
“. . . but not exceeding the applicable

life limit of the passenger tensator
spring . . .” without identifying the
referenced life limit, and noted that the
listed service information does not
include a life limit requirement.

We agree to clarify the requirement
specified in paragraph (i) of this AD and
the necessity for that requirement. The
passenger door assembly is installed
with four tensator springs that assist the
door actuator in opening and closing the
door. In-service experience has shown
that a failed tensator spring could uncoil
and foul up the rotating tensator spools,
resulting in the inability to open the
main passenger door. The inability to
open the main passenger door could
impede evacuation in the event of an
emergency. The actions required by this
AD are necessary to address the
identified unsafe condition.

Paragraph (g) of this AD mandates the
revision to the approved maintenance
schedule by incorporating TRs to reduce
the repetitive discard task interval.
Paragraph (i) of this AD mandates, for
certain airplanes, the replacement of
non-conforming tensator springs within
15 months after the effective date of this
AD, but not exceeding the applicable
life limit of 1,500 landings for the
component as listed in the applicable
TRs identified in paragraph (g) of this
AD. The replacement is necessary to
ensure the airplanes identified in
section 1.A., “Effectivity,” of
Bombardier Global 5000 Service
Bulletin 700-1A11-52-023, dated
October 4, 2013; or Bombardier Global
Express/Global Express XRS Service
Bulletin 700-52-046, dated October 4,
2013, replace the tensator springs
within 15 months, as specified in that
service information, but not later than
the new life limit. We have revised
paragraph (i) of this AD to refer to the
TRs in paragraph (g) of this AD for the
life limit.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.
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Related Service Information Under 1
CFR Part 51

We reviewed the following
Bombardier, Inc. service information:

e Bombardier Global 5000 Service
Bulletin 700-1A11-52-023, dated
October 4, 2013.

e Bombardier Global Express/Global
Express XRS Service Bulletin 700-52—
046, dated October 4, 2013.

e TR 5-2-7, dated June 4, 2014, to
Part 2, Section 5-10-11, of Bombardier
Global Express XRS BD-700 Time
Limits/Maintenance Checks (for Model
BD-700-1A10 airplanes).

e TR 5-2-10, dated September 9,
2014, to Part 2, Section 5-10-11, of
Bombardier Global 5000 GL 5000
Featuring Global Vision Flight Deck—
Time Limits/Maintenance Checks (for
Model BD-700-1A11 airplanes).

e TR 5-2-10, dated September 9,
2014, to Part 2, Section 5-10-11, of
Bombardier Global 6000 GL 6000 Time
Limits/Maintenance Checks (for Model
BD-700-1A10 airplanes).

e TR 5-2-13, dated June 4, 2014, to
Part 2, Section 5-10-11, of Bombardier
Global 5000 BD-700 Time Limits/
Maintenance Checks (for Model BD—-
700—1A11 airplanes).

e TR 5-2-44, dated June 4, 2014, to
Part 2, Section 5—10-11, of Bombardier
Global Express BD—700 Time Limits/
Maintenance Checks (for Model BD—
700-1A10 airplanes).

The service information describes
procedures for replacing passenger door
tensator springs with new springs. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 60
airplanes of U.S. registry.

We also estimate that it would take
about 40 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $204,000, or $3,400 per
product.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-17-16 Bombardier, Inc.: Amendment
39-18629. Docket No. FAA-2016—-3989;
Directorate Identifier 2014-NM-220-AD.

(a) Effective Date
This AD is effective October 5, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
BD-700-1A10 and BD-700-1A11 airplanes,

certificated in any category, serial numbers
9002 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.

(e) Reason

This AD was prompted by in-service
reports of passenger door tensator spring
failures, and qualification testing indicating
that non-conforming tensator springs could
be susceptible to failure prior to reaching
their safe-life limit. We are issuing this AD
to prevent tensator spring failure, resulting in
the inability to open the main passenger
door, which could impede evacuation in the
event of an emergency.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 30 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate task
number 52-11-41-101 as specified in the
Temporary Revisions (TRs) identified in
paragraphs (g)(1) through (g)(5) of this AD.
The compliance time for doing the initial
replacement of the passenger door tensator
springs with new springs is at the times
specified in the applicable TR specified in
paragraphs (g)(1) through (g)(5) of this AD, or
within 30 days after the effective date of this
AD, whichever occurs later. The revision
required by this paragraph may be done by
inserting copies of the TRs identified in
paragraphs (g)(1) through (g)(5) of this AD
into the applicable Time Limits/Maintenance
Checks manual. When the information in a
TR has been included in general revisions of
the applicable Time Limits/Maintenance
Checks manual, the general revisions may be
inserted in the Time Limits/Maintenance
Checks manual, and the TR may be removed.

(1) TR 5-2-7, dated June 4, 2014, to Part
2, Section 5-10-11, of Bombardier Global
Express XRS BD-700 Time Limits/
Maintenance Checks (for Model BD-700—
1A10 airplanes).

(2) TR 5-2-10, dated September 9, 2014, to
Part 2, Section 5—10-11, of Bombardier
Global 5000 GL 5000 Featuring Global Vision
Flight Deck—Time Limits/Maintenance
Checks (for Model BD-700-1A11 airplanes).

(3) TR 5-2-10, dated September 9, 2014, to
Part 2, Section 5-10-11, of Bombardier
Global 6000 GL 6000 Time Limits/
Maintenance Checks (for Model BD-700—
1A10 airplanes).
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(4) TR 5—-2-13, dated June 4, 2014, to Part
2, Section 5-10-11, of Bombardier Global
5000 BD-700 Time Limits/Maintenance
Checks (for Model BD-700-1A11 airplanes).

(5) TR 5—2—-44, dated June 4, 2014, to Part
2, Section 5—-10-11, of Bombardier Global
Express BD-700 Time Limits/Maintenance
Checks (for Model BD-700-1A10 airplanes).

(h) No Alternative Actions and Intervals

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections) and intervals may
be used unless the actions and intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (k)(1) of
this AD.

(i) Replacement

For airplanes identified in section 1.A.,
“Effectivity,” of Bombardier Global 5000
Service Bulletin 700-1A11-52—-023, dated
October 4, 2013; or Bombardier Global
Express/Global Express XRS Service Bulletin
700-52—-046, dated October 4, 2013; except as
provided by paragraph (j)(1) or (j)(2) of this
AD: Within 15 months after the effective date
of this AD, but not exceeding the applicable
life limit of the passenger tensator spring
identified in the applicable TR specified in
paragraphs (g)(1) through (g)(5) of this AD,
replace the passenger door tensator springs
having part number (P/N) GS321-0580-1,
with new springs, in accordance with the
Accomplishment Instructions of Bombardier
Global 5000 Service Bulletin 700-1A11-52—
023, dated October 4, 2013; or Bombardier
Global Express/Global Express XRS Service
Bulletin 700-52-046, dated October 4, 2013;
as applicable.

(j) Acceptable Alternative Actions for
Paragraph (i) of This AD

(1) For airplanes having serial numbers (S/
N) 9278 through 9360 inclusive: Replacement
of the passenger door tensator springs having
P/N GS321-0580-1 with new springs before
the effective date of this AD is acceptable for
compliance with the requirements of
paragraph (i) of this AD. Refer to the task
specified in the applicable TRs identified in
paragraphs (g)(1) through (g)(5) of this AD for
subsequent spring replacements.

(2) For airplanes with serial numbers other
than those identified in paragraph (j)(1) of
this AD: Accomplishment after the effective
date of this AD of the “Time Limits/
Maintenance Checks” discard task identified
in the applicable service information
specified in paragraphs (g)(1) through (g)(5)
of this AD is acceptable for compliance with
the requirements of paragraph (i) of this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the New York ACO, send it to

ATTN: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone: 516—228-7300; fax:
516-794-5531. Before using any approved
AMOC, notify your appropriate principal
inspector, or lacking a principal inspector,
the manager of the local flight standards
district office/certificate holding district
office. The AMOC approval letter must
specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(1) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2014-39, dated November 4, 2014,
for related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2016-3989.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Temporary Revision 5-2-7, dated June
4, 2014, to Part 2, Section 5-10-11, of
Bombardier Global Express XRS BD-700
Time Limits/Maintenance Checks.

(ii) Temporary Revision 5-2—-10, dated
September 9, 2014, to Part 2, Section 5-10—
11, of Bombardier Global 5000 GL 5000
Featuring Global Vision Flight Deck—Time
Limits/Maintenance Checks.

(iii) Temporary Revision 5-2-10, dated
September 9, 2014, to Part 2, Section 5-10—
11, of Bombardier Global 6000 GL 6000 Time
Limits/Maintenance Checks.

(iv) Temporary Revision 5-2—13, dated
June 4, 2014, to Part 2, Section 5-10-11, of
Bombardier Global 5000 BD-700 Time
Limits/Maintenance Checks.

(v) Temporary Revision 5-2—44, dated June
4, 2014, to Part 2, Section 5—10-11, of
Bombardier Global Express BD-700 Time
Limits/Maintenance Checks.

(vi) Bombardier Global Express/Global
Express XRS Service Bulletin 700-52—-046,
dated October 4, 2013.

(vii) Bombardier Global 5000 Service
Bulletin 700-1A11-52—-023, dated October 4,
2013.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,

1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
18, 2016.
Dorr M. Anderson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-20693 Filed 8—30—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2015-8133; Directorate
Identifier 2015-NM-101-AD; Amendment
39-18631; AD 2016-18-01]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —700C, —800, —900, and —900ER
series airplanes. This AD was prompted
by reports of heavy corrosion and
chrome damage on the forward and aft
trunnion pin assemblies of the right and
left main landing gears (MLGs). This AD
requires repetitive lubrication of the
forward and aft trunnion pin assemblies
of the right and left MLGs; repetitive
inspections of these assemblies for
corrosion and chrome damage, and
related investigative and corrective
actions if necessary; and installation of
new or modified trunnion pin assembly
components, which will terminate the
repetitive lubrication and repetitive
inspections. We are issuing this AD to
detect and correct heavy corrosion and
chrome damage on the forward and aft
trunnion pin assemblies of the right and
left MLGs, which could result in
cracking of these assemblies and
collapse of the MLGs.

DATES: This AD is effective October 5,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 5, 2016.
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ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone 206—-544-5000,
extension 1; fax 206—-766—5680; Internet
https://www.myboeingfleet.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221. It is also
available on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
8133.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
8133; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057—-3356; phone: 425-917-6450; fax:
425-917-6590; email: alan.pohl@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 737-600, =700, —700C, —800,
—900, and —900ER series airplanes. The
NPRM published in the Federal
Register on December 31, 2015 (80 FR
81795) (“the NPRM”’). The NPRM was
prompted by reports of heavy corrosion
and chrome damage on the forward and
aft trunnion pin assemblies of the right
and left MLGs. The NPRM proposed to
require repetitive lubrication of the
forward and aft trunnion pin assemblies
of the right and left MLGs; repetitive
inspections of these assemblies for
corrosion and chrome damage, and
related investigative and corrective

actions if necessary; and installation of
new or modified trunnion pin assembly
components, which would terminate the
repetitive lubrication and repetitive
inspections. We are issuing this AD to
detect and correct heavy corrosion and
chrome damage on the forward and aft
trunnion pin assemblies of the right and
left MLGs, which could result in
cracking of these assemblies and
collapse of the MLGs.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

Boeing stated that it concurs with the
contents of the NPRM.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing Supplemental Type
Certificate (STC) ST00830SE does not
affect the accomplishment of the actions
specified in the NPRM.

We concur with the commenter. We
have redesignated paragraph (c) of the
proposed AD as paragraph (c)(1) and
added new paragraph (c)(2) in this AD
to state that installation of STC
ST00830SE does not affect the ability to
accomplish the actions required by this
final rule. Therefore, for airplanes on
which STC ST00830SE is installed, a
‘“change in product” alternative method
of compliance (AMOC) approval request
is not necessary to comply with the
requirements of 14 CFR 39.17.

Request for Clarification of
Requirements

Delta Airlines (DAL) requested an
explanation of how the requirements are
different between AD 2014—-08-11,
Amendment 39-17835 (79 FR 23903,
April 29, 2014) (“AD 2014-08-11") and
the NPRM. DAL noted that the
requirements of AD 2014-08-11 include
an inspection for discrepancies of the
transition radius of the MLG forward
trunnion pins, and corrective actions if
necessary. DAL elaborated that this
inspection is for finish damage (scrapes
through primer), signs of corrosion,
pitting, and scratches in the base metal
of that area. DAL pointed out that the
NPRM requires a general visual
inspection of the MLG forward trunnion
pin assembly for signs of corrosion or
chrome plating damage, and if either
condition is found, a detailed inspection
of the forward trunnion pin assembly is
required. DAL mentioned that the
detailed inspection requires verification

that a new seal and retainer
configuration is installed, and if the
overhaul limits exceed what is specified
in the component maintenance manual,
replacement of the forward trunnion pin
assembly is necessary. DAL reasoned
that the forward trunnion pin
inspections required by AD 2014-08-11
should be superseded by the proposed
forward trunnion pin inspections in the
NPRM. DAL stated that the detailed
inspection proposed in the NPRM has
additional corrective actions if any loose
or missing chrome plating is found,
beyond what is required in AD 2014—
08-11. DAL also conveyed that the
inspections for signs of corrosion are the
same in the NPRM and AD 2014-08-11.

We agree to provide clarification
regarding how the requirements are
different between the requirements in
the proposed AD and the requirements
mandated by AD 2014-08-11. The
applicability of the proposed AD
includes certain The Boeing Company
Model 737-600, —700, —700C, —800,
—900, and —900ER series airplanes, line
numbers 1 through 3526 inclusive. The
applicability of AD 2014-08-11
includes certain The Boeing Company
Model 737-600, —700, —700C, —800,
—900, and —900ER series airplanes, line
numbers 1423 through 3526 inclusive.
Although certain airplane line numbers
are included in the applicability of both
the proposed AD and AD 2014-08-11,
the issues addressed by the NPRM and
AD 2014-08-11 are not the same.
Furthermore, the inspection instructions
in the service information required for
accomplishing the actions in the
proposed AD are different from the
inspection instructions in the service
information required by AD 2014-08—
11. The inspections in the proposed AD
focus on chrome damage and corrosion
on the shank of the forward trunnion
pins, and the inspections required by
AD 2014-08-11 focus on finish
scratches and corrosion in the transition
radius of the forward trunnion pins. We
have not changed this AD regarding this
issue.

In addition, we note that the service
information required to do the actions
required by AD 2014-08-11 (which
cites Boeing Special Attention Service
Bulletin 737-32-1402, Revision 1, dated
February 7, 2013), includes a
recommendation by Boeing that
operators accomplish the specified
actions concurrently with the actions
specified in Boeing Special Attention
Service Bulletin 737—32—1448 (Boeing
Special Attention Service Bulletin 737—
32-1448, Revision 1, dated May 29,
2015, is the appropriate source of
service information for accomplishing
the actions required by this AD).
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Likewise, Boeing Special Attention
Service Bulletin 737—-32-1448, Revision
1, dated May 29, 2015, includes a
recommendation by Boeing that
operators accomplish the specified
actions concurrently with the actions
specified in Boeing Special Attention
Service Bulletin 737-32-1402.

Request for Clarification of Lube
Fittings Location

DAL requested clarification regarding
the location of the lube fittings for the
forward and aft MLG trunnion pin
assemblies in paragraph (g) of the
NPRM. DAL commented that the NPRM
stated to do the repetitive lubrication in
accordance with Work Package 1 of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737—
32—1448, Revision 1, dated May 29,
2015. DAL noted that Work Package 1
of the Accomplishment Instructions of
Boeing Special Attention Service
Bulletin 737—-32-1448, Revision 1, dated
May 29, 2015, refers to section 12—-21—
11 of the Boeing 737-600/700/800/900
Aircraft Maintenance Manual (AMM) as
an accepted procedure for the repetitive
lubrication of the MLG trunnion pin
assemblies. DAL stated that section 12—
21-11 of the AMM specifically
identifies the locations of the trunnion
bearing housing and the aft trunnion
bearing, but does not specifically
identify the locations of the two lube
fittings for the forward and aft trunnion
pins.

We agree with the commenter that the
two lube fittings for the forward and aft
trunnion pins are not specifically
mentioned in section 12-21-11 of the
Boeing 737—600/700/800/900 AMM.
These locations are identified as Item
[6], “Outer Cylinder,” on page 307 of
the AMM. However, there are only three
lube fittings associated with Item [6], so
it is possible to determine which two
fittings are to be used for lubricating the
forward and aft trunnion pins. We
consulted with Boeing and confirmed
that the two lube fittings are located on

the bottom of the outer cylinder
trunnion, directly under the pins. We
have not changed this AD regarding this
issue.

Request for Clarification of Corrective
Actions in Paragraph (h) of the
Proposed AD

DAL requested clarification of certain
corrective actions in paragraph (h) of the
proposed AD. DAL asked if an operator
can replace an affected trunnion pin
assembly instead of overhauling it. DAL
pointed out that neither the NPRM nor
Boeing Special Attention Service
Bulletin 737-32—1448, Revision 1, dated
May 29, 2015, specify the part number
of the replacement trunnion pin
assembly. DAL asked if an operator can
replace an affected pin assembly with
any properly approved pin assembly
using the Boeing 737 Aircraft Illustrated
Parts Catalog, Boeing Drawing
161A0002, “Boeing Model 737-NG
Main Landing Gear Component
Interchangeability List,” or a similar
document.

We agree with the commenter’s
request for clarification. Operators may
elect to replace a trunnion pin assembly
with a serviceable unit in lieu of
performing an overhaul. However,
operators should be aware that some of
the existing trunnion pin assemblies
require modification. Figures 9, 11, and
12 of Boeing Special Attention Service
Bulletin 737-32-1448, Revision 1, dated
May 29, 2015, provide instructions for
modifying certain pin assemblies. Note
(c) in each of these figures refers to
paragraph 2.C.3., “Parts Modified and
Reidentified,” of Boeing Special
Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015,
which shows the existing and modified
part numbers. For use of other part
numbers, such as those identified in the
Boeing 737 Aircraft Illustrated Parts
Catalog or Boeing Drawing 161A0002,
“Boeing Model 737-NG Main Landing
Gear Component Interchangeability
List,” operators may request an

ESTIMATED COSTS

alternative method of compliance in
accordance with the procedures
specified in paragraph (m) of this AD.
We have not changed this AD regarding
this issue.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Special
Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015.
The service information describes
procedures for lubricating the forward
and aft trunnion pin assemblies on the
left and right MLGs, inspecting the
forward and aft trunnion pin assemblies
for corrosion or damage, and performing
corrective actions. In addition, the
service information describes
procedures for installing a new forward
trunnion pin housing assembly, seal,
and retainer configuration. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 1,023
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Parts cost %?géﬁ;r Cost on U.S. operators
Lubrication .........cccceveiiriininieee 2 work-hours x $85 per hour = $0 $170 | $173,910, per lubrication cycle
$170, per lubrication cycle. (1,023 airplanes).
Inspection (Groups 1 and 2, Con- | 51 work-hours x $85 per hour = 0 4,335 | 4,282,980, per inspection cycle
figuration 1 airplanes). $4,335, per inspection cycle. (988 airplanes).
Inspection (Group 3 airplanes) ....... 93 work-hours x $85 per hour = 0 7,905 | 276,675, per inspection cycle (35
$7,905, per inspection cycle. airplanes).
Replacement/overhaul (Groups 1 | 84 work-hours x $85 per hour = 0 7,140 | 7,054,320 (988 airplanes).
and 2 airplanes). $7,140.
Replacement/overhaul (Group 3 | 86 work-hours x $85 per hour = 0 7,310 | 255,850 (35 airplanes).
airplanes). $7,310.
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We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-18-01 The Boeing Company:
Amendment 39-18631; Docket No.
FAA-2015-8133; Directorate Identifier
2015-NM-101-AD.

(a) Effective Date
This AD is effective October 5, 2016.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to certain The Boeing
Company Model 737-600, —700, —700C,
—800, —900, and —900ER series airplanes,
certificated in any category, as identified in
Boeing Special Attention Service Bulletin
737-32-1448, Revision 1, dated May 29,
2015.

(2) Installation of Supplemental Type
Certificate (STC) ST00830SE (http://
rgl.faa.gov/Regulatory_and_Guidance_
Library/rgstc.nsf/0/184DE9A71EC3FA55862
57EAE00707DA67?OpenDocument&Highlight
=st00830se) does not affect the ability to
accomplish the actions required by this AD.
Therefore, for airplanes on which STC
ST00830SE is installed, a ““change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing Gear.

(e) Unsafe Condition

This AD was prompted by reports of heavy
corrosion and chrome damage of the forward
and aft trunnion pin assemblies of the right
and left main landing gears (MLGs). We are
issuing this AD to detect and correct heavy
corrosion and chrome damage of the forward
and aft trunnion pin assemblies of the right
and left MLGs, which could result in
cracking of these assemblies and collapse of
the MLGs.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Lubrication of MLG Trunnion
Pin Assemblies

For airplanes in Groups 1 and 2,
Configuration 1, and airplanes in Group 3, as
identified in Boeing Special Attention
Service Bulletin 737-32—-1448, Revision 1,
dated May 29, 2015: Except as required by
paragraph (k) of this AD, at the applicable
time specified in Table 1 or Table 2 of
paragraph 1.E., “Compliance,” of Boeing

Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015,
lubricate the forward and aft trunnion pin
assemblies of the left and right MLGs, in
accordance with Work Package 1 of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015. Repeat
the lubrication thereafter at intervals not to
exceed those specified in paragraph 1.E.,
“Compliance,” of Boeing Special Attention
Service Bulletin 737-32—-1448, Revision 1,
dated May 29, 2015. Accomplishment of the
actions specified in paragraph (i) of this AD
terminates the repetitive lubrication required
by this paragraph.

(h) Repetitive Inspections, Corrective
Actions, and Lubrication

For airplanes in Groups 1 and 2,
Configuration 1, and airplanes in Group 3, as
identified in Boeing Special Attention
Service Bulletin 737—32-1448, Revision 1,
dated May 29, 2015: Except as required by
paragraph (k) of this AD, at the applicable
time specified in Table 1 or Table 2 of
paragraph 1.E., “Compliance,” of Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015, do a
general visual inspection of the left and right
MLGs at the forward and aft trunnion pin
locations and the visible surfaces of the
forward and aft trunnion pin assemblies for
signs of corrosion or chrome plating damage
and lubricate the forward and aft trunnion
pin assemblies, in accordance with Work
Package 2 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737—32-1448, Revision 1,
dated May 29, 2015. Repeat the general
visual inspection thereafter at intervals not to
exceed those specified in paragraph 1.E.,
“Compliance,” of Boeing Special Attention
Service Bulletin 737—-32—-1448, Revision 1,
dated May 29, 2015. If any discrepancy is
found during any inspection required by this
paragraph, before further flight, do all
applicable related investigative and
corrective actions in accordance with Work
Package 2 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737 32—1448, Revision 1,
dated May 29, 2015. Accomplishment of the
actions required by paragraph (i) of this AD
terminates the repetitive inspections required
by this paragraph.

(i) Modification of MLG Trunnion Pin
Assemblies

For airplanes in Groups 1 and 2,
Configuration 1, and airplanes in Group 3, as
identified in Boeing Special Attention
Service Bulletin 737—32-1448, Revision 1,
dated May 29, 2015: Except as required by
paragraph (k) of this AD, at the applicable
time specified in Table 1 or Table 2 of
paragraph 1.E., “Compliance,” of Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015, modify
and lubricate the left and right MLG trunnion
pin assemblies, and do all applicable related
investigative and corrective actions, in
accordance with Work Package 3 of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015.


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/184DE9A71EC3FA5586257EAE00707DA6?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/184DE9A71EC3FA5586257EAE00707DA6?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/184DE9A71EC3FA5586257EAE00707DA6?OpenDocument&Highlight=st00830se
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/184DE9A71EC3FA5586257EAE00707DA6?OpenDocument&Highlight=st00830se
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Accomplishment of the actions in Work
Package 3 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-32-1448, Revision 1,
dated May 29, 2015, terminates the repetitive
lubrication required by paragraph (g) of this
AD and the repetitive inspections required by
paragraph (h) of this AD.

(j) Replacement of MLG Forward Trunnion
Pin Housing Assembly, Seal, and Retainer

For airplanes in Groups 1 and 2,
Configuration 2, as identified in Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015: At the
applicable time specified in Table 3 of
paragraph 1.E., “Compliance,” of Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015,
replace the seal, retainer, and support ring
assembly with a new seal and retainer
configuration; install the forward trunnion
pin assembly into the housing assembly; and
lubricate the forward and aft trunnion pin
assemblies for the left and right MLGs; in
accordance with Work Package 4 of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-32—
1448, Revision 1, dated May 29, 2015.

(k) Exception to Service Information
Specification

Where paragraph 1.E., “Compliance,” of
Boeing Special Attention Service Bulletin
737-32-1448, Revision 1, dated May 29,
2015, specifies a compliance time “from the
original issue date on this service bulletin,”
this AD requires compliance within the
specified compliance time “after the effective
date of this AD.”

(1) Credit for Previous Actions

This paragraph provides credit for the
requirements of paragraph (g) of this AD, if
those actions were performed before the
effective date of this AD using Boeing Special
Attention Service Bulletin 737-32-1448,
dated May 19, 2011, which is not
incorporated by reference in this AD.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (n)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO

to make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(n) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6450; fax: 425-917—-6590;
email: alan.pohl@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (0)(3) and (o0)(4) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 737-32-1448, Revision 1, dated May
29, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
18, 2016.
Dorr M. Anderson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-20686 Filed 8-30—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9047; Directorate
Identifier 2016-NM-092-AD; Amendment
39-18632; AD 2016-18-02]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 777-200
and —300ER series airplanes. This AD
requires replacing the low-pressure
oxygen flex hoses with new non-
conductive low-pressure oxygen flex
hoses in the gaseous passenger oxygen
system in airplanes equipped with
therapeutic oxygen. This AD was
prompted by a determination that the
low-pressure oxygen flex hoses in the
gaseous passenger oxygen system can
potentially be conductive. We are
issuing this AD to prevent electrical
current from passing through the low-
pressure oxygen flex hoses in the
gaseous passenger oxygen system,
which can cause the flex hoses to melt
or burn, and a consequent oxygen-fed
fire in the passenger cabin.

DATES: This AD is effective September
15, 2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 15, 2016].

We must receive comments on this
AD by October 17, 2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
http://www.regulations.gov
mailto:alan.pohl@faa.gov
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MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9047.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9047; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA; phone: 425-917-6457; fax: 425—
917-6590; email: susan.l.monroe@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

This AD was prompted by a
determination that the low-pressure
oxygen flex hoses in the gaseous
passenger oxygen system can potentially
be conductive. Conductive oxygen hoses
in the flight compartment were
addressed previously in AD 2012-13—

05, Amendment 39-17107 (77 FR
41045, July 12, 2012).

The gaseous passenger oxygen system
equipped with therapeutic oxygen is not
continuously pressurized and must be
activated by the flightcrew. Exposure to
electrical faults, such as unintended
short circuits, can result in localized
electrical heating of the low-pressure
oxygen flex hoses. This condition, if not
corrected, could result in electrical
current passing through the low-
pressure oxygen flex hoses, which can
cause flex hoses to melt or burn, and a
consequent oxygen-fed fire in the
passenger cabin.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Special
Attention Service Bulletin 777-35—
0041, dated April 8, 2016. The service
information describes procedures for
replacing the low-pressure oxygen flex
hoses with new non-conductive low-
pressure oxygen flex hoses in the
gaseous passenger oxygen system in
airplanes equipped with therapeutic
oxygen. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires accomplishing the
actions specified in Boeing Special
Attention Service Bulletin 777-35—
0041, dated April 8, 2016. For
information on the procedures, see this
service information at http://

ESTIMATED COSTS

www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9047.

FAA'’s Justification and Determination
of the Effective Date

There are currently no domestic
operators of this product. Therefore, we
find that notice and opportunity for
prior public comment are unnecessary
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2016-9047 and Directorate
Identifier 2016—-NM—-092—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, we provide
the following cost estimates to comply
with this AD:

: Cost per
Action Labor cost Parts cost product
Replacement .......c.ccccevveeeervecenennne. 33 work-hours x $85 per hour = $2,805 ........cccceevvevrriennreerereeneseeeees $15,173 $17,978

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-18-02 The Boeing Company:
Amendment 39-18632; Docket No.
FAA—-2016-9047; Directorate Identifier
2016—-NM-092—AD.

(a) Effective Date

This AD is effective September 15, 2016.
(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200 and —300ER series airplanes,
certificated in any category, as identified in
Boeing Special Attention Service Bulletin
777-35-0041, dated April 8, 2016.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by a determination
that the low-pressure oxygen flex hoses in
the gaseous passenger oxygen system in
airplanes equipped with therapeutic oxygen
can potentially be conductive. We are issuing
this AD to prevent electrical current from
passing through the low-pressure oxygen flex
hoses in the gaseous passenger oxygen
system, which can cause the flex hoses to
melt or burn, and a consequent oxygen-fed
fire in the passenger cabin.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement

Within 72 months after the effective date
of this AD: Replace the low-pressure oxygen
flex hoses with new non-conductive low-
pressure oxygen flex hoses in the gaseous
passenger oxygen system in airplanes
equipped with therapeutic oxygen, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-35-0041, dated April 8,
2016.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install on any airplane a low-
pressure oxygen flex hose having a part
number that is specified to be removed from
an airplane in the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-35-0041, dated April 8,
2016.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (i)(4)(i) and (i)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or sub-step is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
sub-step. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

For more information about this AD,
contact Susan Monroe, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office (ACO), 1601 Lind Avenue
SW., Renton, WA; phone: 425-917-6457; fax:
425-917-6590; email: susan.l.monroe@
faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 777-35-0041, dated April 8, 2016.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
18, 2016.
Dorr M. Anderson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-20722 Filed 8—-30—16; 8:45 am]|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2016-5467; Directorate
Identifier 2015-NM-186—-AD; Amendment
39-18630; AD 2016-17-17]

RIN 2120-AA64

Airworthiness Directives; Airbus
Defense and Space S.A. (Formerly
Known as Construcciones
Aeronauticas, S.A.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Defense and Space S.A. Model
CN-235, CN-235-200, and CN-235-300
airplanes. This AD was prompted by
reports of main landing gear (MLG)
access doors detaching from the
airplane as a result of excessive
vibration and metal fatigue in the attach
fittings. This AD requires modification
of the MLG access door by replacing
seals in the MLG fairing and, for certain
airplanes, adding an additional bolt. We
are issuing this AD to prevent a fracture
in the MLG access door associated with
excessive vibration and metal fatigue in
the attach fittings. This condition could
lead to MLG access door detachment
and consequent impact of flight
controls, resulting in reduced control of
an airplane.

DATES: This AD is effective October 5,
2016.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
EADS-CASA, Military Transport
Aircraft Division (MTAD), Integrated
Customer Services (ICS), Technical
Services, Avenida de Aragon 404, 28022
Madrid, Spain; telephone +34 91 585 55
84; fax +34 91 585 55 05; email
MTA.TechnicalService@casa.eads.net;
Internet http://www.eads.net. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5467.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5467; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
WA 98057-3356; telephone 425-227—
1112; fax 425-227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus Defense and Space
S.A. Model CN-235, CN-235-200, and
CN-235-300 airplanes. The NPRM
published in the Federal Register on
April 13, 2016 (81 FR 21766) (“the
NPRM”). The NPRM was prompted by
reports of MLG access doors detaching
from the airplane as a result of excessive
vibration and metal fatigue in the attach
fittings. The NPRM proposed to require
modification of the MLG access door by
replacing seals in the MLG fairing and,
for certain airplanes, adding an
additional bolt. We are issuing this AD
to prevent a fracture in the MLG access
door associated with excessive vibration
and metal fatigue in the attach fittings.
This condition could lead to MLG
access door detachment and consequent
impact of flight controls, resulting in
reduced control of an airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued Airworthiness
Directive 2015-0225, dated November
18, 2015 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“‘the MCAI”’), to correct
an unsafe condition for all Airbus
Defense and Space S.A. Model CN-235,
CN-235-200, and CN-235-300
airplanes. The MCAI states:

Occurrences of Main Landing Gear (MLG)

Access Door detachment were reported.
Subsequent investigation determined that the

detachments of the MLG Door occurred
during maneuvers performed at high speed
and with high sideslip angle on airplanes not
modified in accordance with the instructions
EADS—CASA Service Bulletins (SBs) SB—
235-52—-0061 and SB-235-52—-0068. Based
on the investigation results, it was
determined that the fracture mechanism was
associated with excessive deformation that
could produce scooping in the forward edge
combined with an excessive vibration of the
MLG Access Door.

This condition, if not corrected, could lead
to MLG Access Door detachment and
consequent impact of flight controls,
resulting in reduced control of an airplane
and possible injury of persons on the ground.

To address this potential unsafe condition,
EADS-CASA issued SB—235-52—-0061 and
SB-235-52-0068 to provide modification
instructions.

For the reasons described above, this
[EASA] AD requires modification of MLG
Access Doors and prohibits installation of a
MLG Access Door sealing part number (P/N)
CAN36032R. This [EASA] AD also prohibits
installation of not modified MLG Access
Doors.

Required actions include modification
of the MLG access door by replacing
seals in the MLG fairing and, for certain
airplanes, adding an additional bolt.
You may examine the MCAI in the AD
docket on the Internet at hitp://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5467.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

We have reviewed the following
service information:

e EADS CASA Service Bulletin SB—
235-52-0061, Revision 1, dated October
24, 2014. The service information
describes procedures for modifying the
MLG access door by installing an
additional bolt.

e EADS CASA Service Bulletin SB—
235-52—-0068, Revision 2, dated January
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9, 2015. The service information
describes procedures for modifying the
MLG access door by installing an
improved fairing seal.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

ESTIMATED COSTS

Costs of Compliance

We estimate that this AD affects 30
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
MOdiIfication .....ceveveereierreeere e 60 work-hours x $85 per hour = $5,100 ........ $12,684 $17,784 $533,520

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-17-17 Airbus Defense and Space S.A.
(Formerly Known as Construcciones
Aeronauticas, S.A.): Amendment 39—
18630; Docket No. FAA-2016-5467;
Directorate Identifier 2015-NM-186—AD.

(a) Effective Date
This AD is effective October 5, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Defense and
Space S.A. (formerly known as
Construcciones Aeronauticas, S.A.) Model
CN-235, CN 235-200, and CN 235-300
airplanes, certificated in any category, all
manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.

(e) Reason

This AD was prompted by reports of main
landing gear (MLG) access doors detaching
from the airplane as a result of excessive
vibration and metal fatigue in the attach
fittings. We are issuing this AD to prevent a
fracture in the MLG access door associated
with excessive vibration and metal fatigue in
the attach fittings. This condition could lead
to MLG access door detachment and
consequent impact of flight controls,
resulting in reduced control of an airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modifications

(1) For all airplanes: Within 12 months
after the effective date of this AD, modify
each MLG access door by installing an
improved fairing seal, in accordance with the
Accomplishment Instructions of EADS CASA
Service Bulletin SB—235-52—-0068, Revision
2, dated January 9, 2015.

(2) For all Model CN-235-200 airplanes:
Concurrently with the action required in
paragraph (g)(1) of this AD, modify each
affected MLG access door by installing an
additional bolt, in accordance with the
Accomplishment Instructions of EADS CASA
Service Bulletin SB-235-52—-0061, Revision
1, dated October 24, 2014.

(h) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (g)(1) of this
AD, if those actions were performed before
the effective date of this AD, using EADS
CASA Service Bulletin SB-235-52-0068,
Revision 1, dated October 24, 2014; or SB—
235-52—0068, dated ]uly 15, 2002.

(2) This paragraph provides credit for
actions required by paragraph (g)(2) of this
AD, if those actions were performed before
the effective date of this AD using EADS
CASA Service Bulletin SB—235-52-0061,
dated October 31, 1996.

(i) Parts Installation Prohibition and
Limitation

(1) For airplanes modified as specified in
paragraphs (g)(1) and (g)(2) of this AD, as
applicable, before the effective date of this
AD: As of the effective date of this AD, no
person may install a seal having part number
CAN36032R on any MLG access door.

(2) For airplanes not modified as specified
in paragraphs (g)(1) and (g)(2) of this AD, as
applicable, before the effective date of this
AD: After accomplishing the actions required
by paragraphs (g)(1) and (g)(2) of this AD, as
applicable, no person may install a seal
having part number CAN36032R on any MLG
access door.

(3) As of the effective date of this AD,
installation of an MLG access door on an
airplane is allowed, provided the MLG access
door is modified as required by paragraphs
(g)(1) and (g)(2) of this AD, as applicable.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
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approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1112; fax 425-227-1149.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus Defense and Space S.A.’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2015-0225, dated November 18, 2015, for
related information. You may examine the
MCALI on the Internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2016-5467.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(3) and (1)(4) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) EADS CASA Service Bulletin SB—-235—
52—-0061, Revision 1, Dated October 24, 2014.

(ii)) EADS CASA Service Bulletin SB-235—
52-0068, Revision 2, dated January 9, 2015.

(3) For service information identified in
this AD, contact EADS—-CASA, Military
Transport Aircraft Division (MTAD),
Integrated Customer Services (ICS),
Technical Services, Avenida de Aragon 404,
28022 Madrid, Spain; telephone +34 91 585
55 84; fax +34 91 585 55 05; email
MTA.TechnicalService@casa.eads.net;
Internet http://www.eads.net. You may view
this referenced service information at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
18, 2016.
Dorr M. Anderson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 201620706 Filed 8—30—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2012-1075; Directorate
Identifier 2012—-NM-111-AD; Amendment
39-18628; AD 2016-17-15]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This AD was prompted by the
need for more stringent inspection
requirements for certain affected
components. This AD requires revising
the maintenance or inspection program
to incorporate certain revised
airworthiness limitations (AWL) and
require repairs of affected components.
We are issuing this AD to detect and
correct fatigue cracking in the affected
components; such cracking could result
in loss of structural integrity.

DATES: This AD is effective October 5,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
telephone: 514-855-5000; fax: 514—
855-7401; email: thd.crj@
aero.bombardier.com; Internet: http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the

availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2012—
1075.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2012—
1075; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone: 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Zimmer, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone: 516—228-7306;
fax: 516—794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 by adding an AD
that would apply to certain Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes. The SNPRM
published in the Federal Register on
October 27, 2015 (80 FR 65666) (“the
SNPRM”). We preceded the SNPRM
with a notice of proposed rulemaking
(NPRM) that published in the Federal
Register on October 16, 2012 (77 FR
63282) (“the NPRM”). The NPRM
proposed to require revising the
maintenance or inspection program to
incorporate revised AWL tasks specified
in certain technical requirements. The
NPRM was prompted by the need for
more stringent inspection requirements
for certain affected components. The
SNPRM proposed to require revising the
maintenance or inspection program to
incorporate certain revised AWL tasks
instead of TRs, and to require repairs of
affected components. We are issuing
this AD to detect and correct fatigue
cracking in the affected components.
Such cracking could result in loss of
structural integrity.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
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for Canada, has issued Canadian AD
CF-2012-13, dated April 10, 2012
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.
Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes. The MCAI
states:

A revision has been made to Part 2 of the
Canadair Regional Jet Maintenance
Requirements Manual (MRM), Airworthiness
Limitations (AWL), to introduce more
stringent inspection requirements for
continued airworthiness based on re-
analysis, in-service data and/or fatigue
testing. Failure to comply with these revised
AWL items could lead to an unsafe
condition.

This [Canadian] AD is issued to ensure that
fatigue cracking of these affected components
[and consequent loss of airplane structural
integrity] is detected and corrected.

Required actions include revising the
maintenance program by incorporating
the revised inspection requirements
specified in certain TRs. You may
examine the MCAI in the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2012—
1075.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the SNPRM and the FAA’s
response to each comment.

Request To Withdraw SNPRM

Mr. Aaron Ahern stated that the
SNPRM must be denied and considered
null and void. Mr. Ahern provided no
justification for this statement.

From this statement, we infer that Mr.
Ahern is requesting we withdraw the
SNPRM. We disagree with the request.
It is within our authority to issue ADs
to require actions to address unsafe
conditions that are not otherwise being
addressed (or are not addressed
adequately) by normal maintenance
procedures. We may address such
unsafe conditions by requiring revisions
to maintenance or inspection programs
as a condition under which airplanes
may continue to be operated. We agree
with TCCA'’s finding of an unsafe
condition based on analysis, in-service
data, and/or fatigue testing. From the
data gathered, we have determined that
fatigue cracking is likely to exist or
develop in certain components of the
affected airplanes. As a result, we have
determined that the actions required by
this AD are necessary to address the
identified unsafe condition. We have
not changed this final rule in this
regard.

Request To Allow for Other Methods of
Compliance

Air Wisconsin Airlines Corporation
(Air Wisconsin) requested that we revise
the proposed AD to allow qualified FAA
representatives, such as Designated
Engineering Representatives (DERs) and
Organization Designation Authorization
(ODA) holders, to approve repair
methods. Air Wisconsin stated that 14
CFR 121.1109 (Supplemental
Inspections) requires a certificate
holder’s maintenance program to
include FAA-approved damage
tolerance inspections and procedures.
Air Wisconsin pointed out that both
DERs and ODAs already perform
damage tolerance evaluations (DTEs).

We disagree. While we might
authorize a design approval holder’s
DERs to determine whether a design or
repair method complies with a specific
requirement of a structural AD, they are
not authorized to make the discretionary
determination of the applicable
requirement. DERs are not authorized to
approve repairs as alternative methods
of compliance (AMOCs) to ADs, except
under specific conditions described in
FAA Orders 8110.103, 8100.15, and
8100.37. In addition, this AD already
includes a provision for TCCA’s Design
Approval Organization (DAO) to
approve repairs. We have not changed
this AD in this regard.

Request To Confirm Previously
Approved Repairs

Air Wisconsin requested that we
confirm whether repairs that may not
have been incorporated per paragraphs
(k)(2)(), (k)(2)(ii), and (k)(2)(iii) of the
proposed AD (in the SNPRM) are still
considered approved for compliance to
this AD under paragraph (k)(2) of the
proposed AD (in the SNPRM).

We agree. As long as the previously
approved repair meets the requirements
of paragraphs (k)(2)(i), (k)(2)(ii), and
(k)(2)(iii) of this AD, it does not matter
when the repair is actually
accomplished. We have clarified
paragraph (k)(2)(i) of this AD to reflect
this. In response to Air Wisconsin’s
comment regarding this issue in the
NPRM, we had included a provision in
paragraph (k)(2)(i) of the proposed AD
(in the SNPRM) to allow for previously
approved repairs in the inspection area
that were approved by the Manager,
New York Aircraft Certification Office,
ANE-170, FAA; or TCCA; or
Bombardier, Inc.’s TCCA DAO, but that
provision included the language ‘‘the
repairs were accomplished.” We have
removed that language from paragraph
(k)(2)(i) of this AD.

Request To Reference Revised Service
Information

SkyWest Airlines (SkyWest) requested
that we revise the SNPRM to reference
the latest service information. SkyWest
pointed out that Bombardier has issued
Revision 10, dated May 10, 2015, of Part
2, Airworthiness Requirements, of the
Bombardier CL-600-2B19 Maintenance
Requirements Manual (MRM), CSP A—
053.

We agree to reference Bombardier
Revision 10, dated May 10, 2015, of Part
2, Airworthiness Requirements, of the
Bombardier CL-600-2B19 MRM, CSP
A-053, as the appropriate source of
service information for certain
requirements of this AD. We have
revised this final rule accordingly.

Request To Remove Requirement That
Repair Approvals Refer to the MCAI

SkyWest requested that we remove
the requirement that repair approvals
must refer to the MCAI. SkyWest stated
that leaving this paragraph in the AD
would require SkyWest to request a
large number of AMOC s for their fleet
as soon as the AD becomes effective.
SkyWest asserts that none of the repair
engineering orders (REOs) and general
repair engineering orders (GREOs)
reference the MCAI, and do not have an
inspection method.

We disagree with the request. We are
aware of instances of repairs in an
affected area that are signed by the
foreign authority’s authorized delegate,
but did not correct the unsafe condition
because they were outdated. A repair
that references the unsafe condition
addressed in the MCAI guarantees an
approved repair. A revised service
document or AMOC that satisfies the
requirements of paragraph (k)(2) of this
AD is acceptable. We have not changed
this AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the SNPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.
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Related Service Information Under 1
CFR Part 51

Bombardier, Inc. has issued Appendix
B—Airworthiness Limitations, of Part 2
Airworthiness Requirements, Revision
10, dated May 10, 2015, of the
Bombardier CL-600-2B19 Maintenance
Requirements Manual (MRM) CSP A—
053. Appendix B provides specific
AWLs, including the following AWLs.

e AWL 52-11-131, “‘Passenger door—
piano hinge half on door side.” This
AWL describes procedures for a detailed
visual inspection of the piano hinge half
on the passenger door side.

e AWL 53-11-122, “Windshield
center post and bulkhead aft post at
FS202.75.” This AWL describes
procedures for a special detailed
inspection of the windshield center post
and bulkhead aft post at fuselage station
(FS) 202.75.

e AWL 53-21-118, “Potable water
servicing door cut-out and internal
structure.” This AWL describes
procedures for a detailed visual
inspection of the potable water servicing
door cut-out and internal structure.

e AWL 53-21-129, “Passenger door—
piano hinge half on fuselage side.” This
AWL describes procedures for a detailed
visual inspection of the piano hinge half

of the passenger door on the fuselage
side.

o AWL 53-41-199, “FS409.0 +128
vertical posts at BL0.0 and BL18.0 left
and right local to WL69.0.” This AWL
describes procedures for a special
detailed inspection of the FS409.0 +128
left and right vertical posts at buttock
line (BL) 0.0 and BL18.0 local to water
line (WL) 69.0.

o AWL 53-41-200, “FS409.0 +128
frame cap aft and fwd splice angles at
STR21 left and right.” This AWL
describes procedures for a detailed
visual inspection of the FS409.0 +128
frame cap aft and forward splice angles
at stringer 21.

e AWL 53-41-201, “FS559.0
pressure bulkhead web and cap angle
local to BL9.0 and BL18.0 left and
right.” This AWL describes procedures
for a special detailed inspection of the
left and right FS559.0 pressure bulkhead
web and cap angle local to BL9.0 and
BL18.0.

e AWL 53-61-156, ‘“Rear pressure
bulkhead forward face below floor.”
This AWL describes procedures for a
special detailed inspection of the below
floor forward face of the rear pressure
bulkhead.

¢ AWL 54-10-105, ‘“Pylon track and
support fitting.” This AWL describes

ESTIMATED COSTS

procedures for a special detailed
inspection of the pylon track and
support fitting.

¢ AWL 54-10-106, ‘“Pylon track and
support fitting.” This AWL describes
procedures for a special detailed
inspection of the pylon track and
support fitting.

e AWL 57-21-105, “Lower wing
skin, between BLO0.0 to wing station
(WS) 314.0.” This AWL describes
procedures for a detailed visual
inspection of the lower wing skin,
between BL0.0 to WS314.0.

e AWL 57-21-112, “Lower wing
plank splice joints at BL45.0, WS65.75,
and WS148.0.” This AWL describes
procedures for a special detailed
inspection of the lower wing plank
splice joints at BL45.0, WS65.75, and
WS148.0.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 575
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost product operators
Revising maintenance program ............ccccccceveieniciienne 1 work-hour x $85 per hour = $85 ........ccocevrvrireennne. $85 $48,875

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-17-15 Bombardier, Inc: Amendment
39-18628. Docket No. FAA-2012-1075;
Directorate Identifier 2012-NM-111-AD.
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(a) Effective Date
This AD is effective October 5, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 & 440)

airplanes, certificated in any category, serial
numbers 7003 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Periodic inspections.

(e) Reason

This AD was prompted by the need for
more stringent inspection requirements for
certain affected components. We are issuing
this AD to detect and correct fatigue cracking
in the affected components, which could
result in loss of structural integrity.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance Program or Inspection
Program Revision

Within 60 days after the effective date of
this AD: Revise the maintenance or
inspection program, as applicable, to
incorporate the revised inspection
requirements specified in the AWLs
identified in paragraphs (g)(1) through (g)(12)
of this AD. These AWLs are identified in
Appendix B—Airworthiness Limitations, of
Part 2, Airworthiness Requirements, Revision
10, dated May 10, 2015, of the Bombardier
CL-600-2B19 Maintenance Requirements
Manual (MRM) CSP A-053.

(1) AWL 52-11-131, “Passenger door—
piano hinge half on door side.”

(2) AWL 53-11-122, “Windshield center
post and bulkhead aft post at FS202.75.”

(3) AWL 53-21-118, “Potable water
servicing door cut—out and internal
structure.”

(4) AWL 53-21-129, “Passenger door—
piano hinge half on fuselage side.”

(5) AWL 53—-41-199, “FS409.0+128 vertical
posts at BL0.0 and BL18.0 left and right local
to WL69.0.”

(6) AWL 53—-41-200, “FS409.0+128 frame
cap aft and fwd splice angles at STR21 left
and right.”

(7) AWL 53-41-201, “FS559.0 pressure
bulkhead web and cap angle local to BL9.0
and BL18.0 left and right.”

(8) AWL 53-61-156, ‘“‘Rear pressure
bulkhead forward face below floor.”

(9) AWL 54-10-105, “Pylon track and
support fitting.”

(10) AWL 54-10-106, “Pylon track and
support fitting.”

(11) AWL 57-21-105, “Lower wing skin,
between BL0.0 to WS314.0.”

(12) AWL 57-21-112, “Lower wing plank
splice joints at BL45.0, WS65.75, and
WS148.0.”

(h) Initial Compliance Times for AWL Tasks

(1) For tasks with phase-in schedules
specified in the AWLs identified in
paragraphs (g)(1) through (g)(12) of this AD:

The initial compliance times are at the
applicable times specified in the applicable
AWL, or within 60 days after the effective
date of this AD, whichever occurs later,
except as specified in paragraph (h)(2) of this
AD

(2) For tasks with no phase-in schedules
specified in the AWLs identified in
paragraphs (g)(1) through (g)(12) of this AD:
The initial compliance times are at the
applicable times specified in Appendix B—
Airworthiness Limitations, of Part 2,
Airworthiness Requirements, Revision 10,
dated May 10, 2015, of the Bombardier CL—
600-2B19 MRM CSP A-053; or within 1,000
flight cycles after the effective date of this
AD; whichever occurs later.

(i) Corrective Action

If any damage (including, but not limited
to, cracking, corrosion, and wear) is found
during any inspection required by any AWL
specified in paragraph (g) of this AD: Before
further flight, repair using a method
approved by the Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA;
or Transport Canada Civil Aviation (TCCA);
or Bombardier, Inc.’s TCCA Design Approval
Organization (DAO).

(j) No Alternative Actions or Intervals

After accomplishing the revisions required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used other than those specified in the AWLs
identified in paragraphs (g)(1) through (g)(12)
of this AD; unless the actions and intervals
are approved as an AMOC in accordance
with the procedures specified in paragraph
(k) of this AD, or the actions and intervals are
approved as part of a repair specified in
paragraph (i) of this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO,
ANE-170, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone:
516—228-7300; fax: 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Previously Approved Repairs: Repairs
approved before the effective date of this AD
that meet the conditions specified in
paragraphs (k)(2)(i), (k)(2)(ii), and (k)(2)(iii) of
this AD are acceptable methods of
compliance for the repaired area.

(i) The repairs were approved by the
Manager, New York ACO, ANE-170, FAA; or
TCCA; or Bombardier, Inc.’s TCCA DAO.

(ii) The repair approval refers to Mandatory
Continuing Airworthiness Information

(MCAI) Canadian AD CF-2012-13, dated
April 10, 2012, and provides an inspection
program (inspection threshold, method, and
repetitive interval).

(iii) The operator has revised its
maintenance or inspection program, as
applicable, to include the inspection program
(inspection threshold, method, and repetitive
interval) for the repair.

(3) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
FAA; or TCCA; or Bombardier, Inc.’s TCCA
DAO. If approved by the DAO, the approval
must include the DAO-authorized signature.

(1) Related Information

Refer to MCAI Canadian AD CF—2012-13,
dated April 10, 2012, for related information.
You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA—-2012-1075.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Appendix B—Airworthiness
Limitations, of Part 2, Airworthiness
Requirements, of the Bombardier CL-600—
2B19 Maintenance Requirements Manual,
Revision 10, dated May 10, 2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone: 514-855-5000; fax: 514—
855—7401; email: thd.crj@
aero.bombardier.com; Internet: http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
18, 2016.
Dorr M. Anderson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-20707 Filed 8—-30—16; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-6415; Directorate
Identifier 2015-NM-178-AD; Amendment
39-18626; AD 2016-17-13]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702)
airplanes. This AD was prompted by
two in-service incidents of a loss of all
air data information in the flight deck.
This AD requires a revision of the
airplane flight manual (AFM)
emergency procedures section to
provide procedures to guide the crew on
how to stabilize the airplane airspeed
and attitude for continued safe flight
when a loss of all air data information
has occurred in the flight deck. We are
issuing this AD to prevent loss of
control when a loss of all air data
information has occurred in the flight
deck.

DATES: This AD is effective October 5,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 5, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
telephone 514-855-5000; fax 514—855—
7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6415.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—

6415; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Assata Dessaline, Aerospace Engineer,
Avionics and Services Branch, ANE-
172, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 516—-228-7301; fax
516-794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc. Model
CL-600-2C10 (Regional Jet Series 700,
701, & 702) airplanes. The NPRM
published in the Federal Register on
May 10, 2016 (81 FR 28768) (“‘the
NPRM”). The NPRM was prompted by
two in-service incidents of a loss of all
air data information in the flight deck.
The NPRM proposed to require a
revision of the AFM emergency
procedures section to provide
procedures to guide the crew on how to
stabilize the airplane airspeed and
attitude for continued safe flight when
a loss of all air data information has
occurred in the flight deck. We are
issuing this AD to prevent loss of
control when a loss of all air data
information has occurred in the flight
deck.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2015-20,
dated July 21, 2015 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”), to correct an unsafe condition
for certain Bombardier, Inc. Model CL—
600—2C10 (Regional Jet Series 700, 701,
& 702) airplanes. The MCAI states:

Two in-service incidents have been
reported on CL-600—-2C10 aeroplanes
regarding a loss of all air data information in
the cockpit. The air data information was
recovered as the aeroplane descended to
lower altitudes. An investigation determined
that the root cause in both events was high
altitude icing (ice crystal contamination). If

not addressed, this condition may affect
continued safe flight.

Due to similarities in the air data systems,
such events could happen on all Bombardier
CRJ models, CL-600-2B19, CL-600-2C10,
CL-600-2D15, CL-600—2D24 and CL-600—
2E25. Therefore, the corrective actions for
these models will be mandated once their
respective Airplane Flight Manual (AFM)
revisions become available.

This [Canadian] AD mandates the
incorporation of AFM procedures to guide
the crew to stabilize the aeroplane’s airspeed
and attitude for continued safe flight.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6415.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Bombardier, Inc. has issued Section
03-19, “Unreliable Airspeed,” of
Chapter 3, “Emergency Procedures,” in
the Bombardier CRJ Series Regional Jet
Model CL-600-2C10 Airplane Flight
Manual CSP B-012, Revision 16A, dated
November 6, 2015. The service
information describes procedures to
guide the crew to stabilize the airplane’s
airspeed and attitude for continued safe
flight when a loss of all air data
information has occurred in the flight
deck. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance
We estimate that this AD affects 269

airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:


mailto:thd.crj@aero.bombardier.com
mailto:thd.crj@aero.bombardier.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.bombardier.com
http://www.bombardier.com

59844 Federal Register/Vol. 81, No. 169/ Wednesday, August 31, 2016/Rules and Regulations
ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revision .......ccccoeevveeieeieeeen, 1 work-hour x $85 per hour = $85 .........cccveiievieeciecieeiees $0 $85 $22,865

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2016-17-13 Bombardier, Inc.: Amendment
39-18626; Docket No. FAA—-2016—-6415;

Directorate Identifier 2015-NM-178-AD.

(a) Effective Date
This AD is effective October 5, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2C10 (Regional Jet Series 700, 701,

& 702) airplanes, certificated in any category,
serial numbers 10002 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Reason

This AD was prompted by two in-service
incidents of a loss of all air data information
in the flight deck. We are issuing this AD to
prevent loss of control when a loss of all air
data information has occurred in the flight
deck.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Airplane Flight Manual (AFM) Revision

Within 30 days after the effective date of
this AD, revise the emergency procedures
section of the AFM by incorporating Section
03-19, “Unreliable Airspeed,” of Chapter 3,
“Emergency Procedures,” in the Bombardier
CRJ Series Regional Jet Model CL-600-2C10
Airplane Flight Manual CSP B-012, Revision
16A, dated November 6, 2015.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:

Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516-228-7300; fax 516—794-5531.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(i) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2015-20, dated
July 21, 2015, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016—-6415.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Section 03—19, “Unreliable Airspeed,”
of Chapter 3, “Emergency Procedures,” in the
Bombardier CRJ Series Regional Jet Model
CL-600-2C10 Airplane Flight Manual CSP
B-012, Revision 16A, dated November 6,
2015.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:thd.crj@aero.bombardier.com
mailto:thd.crj@aero.bombardier.com
http://www.regulations.gov
http://www.bombardier.com
http://www.bombardier.com
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Issued in Renton, Washington, on August
18, 2016.

Dorr M. Anderson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-20680 Filed 8—30—16; 8:45 am]|
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 310
RIN 3084—-AA98

Telemarketing Sales Rule Fees

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (the “Commission” or
“FTC”) is amending its Telemarketing
Sales Rule (‘““TSR”) by updating the fees
charged to entities accessing the
National Do Not Call Registry (the
“Registry”’) as required by the Do-Not-
Call Registry Fee Extension Act of 2007.
DATES: The revised fees will become
effective October 1, 2016.

ADDRESSES: Copies of this document are
available on the Internet at the
Commission’s Web site: http://
www.ftc.gov.

FOR FURTHER INFORMATION CONTACT: Ami
Joy Dziekan, (202) 326-2648, BCP,
Federal Trade Commission, 600
Pennsylvania Avenue NW., Room CC—
9225, Washington, DC 20580.
SUPPLEMENTARY INFORMATION: To comply
with the Do-Not-Call Registry Fee
Extension Act of 2007 (Pub. L. 110-188,
122 Stat. 635) (“Act”), the Commission
is amending the TSR by updating the
fees entities are charged for accessing
the Registry as follows: The revised rule
increases the annual fee for access to the
Registry for each area code of data from
$60 to $61 per area code; increases the
maximum amount that will be charged
to any single entity for accessing area
codes of data from $16,482 to $16,714;
and the fee per area code of data during
the second six months of an entity’s
annual subscription period remains $30.
These increases are in accordance
with the Act, which specifies that
beginning after fiscal year 2009, the
dollar amounts charged shall be
increased by an amount equal to the
amounts specified in the Act, multiplied
by the percentage (if any) by which the
average of the monthly consumer price
index (for all urban consumers
published by the Department of Labor)
(““CP1”) for the most recently ended 12-
month period ending on June 30
exceeds the CPI for the 12-month period
ending June 30, 2008. The Act also

states that any increase shall be rounded
to the nearest dollar and that there shall
be no increase in the dollar amounts if
the change in the CPI is less than one
percent. For fiscal year 2009, the Act
specified that the original annual fee for
access to the Registry for each area code
of data was $54 per area code, or $27
per area code of data during the second
six months of an entity’s annual
subscription period, and that the
maximum amount that would be
charged to any single entity for
accessing area codes of data would be
$14,850.

The determination whether a fee
change is required and the amount of
the fee change involves a two-step
process. First, to determine whether a
fee change is required, we measure the
change in the CPI from the time of the
previous increase in fees. The last fees
increase was for fiscal year 2015.
Accordingly, we calculated the change
in the CPI since fiscal year 2015, and the
increase was 1.41 percent. Because this
change is over the one percent
threshold, the fees will change for fiscal
year 2017.

Second, to determine how much the
fees should increase this fiscal year, we
use the calculation specified by the Act
set forth above, the percentage change in
the baseline CPI applied to the original
fees for fiscal year 2009. The average
value of the CPI for July 1, 2007 to June
30, 2008 was 211.702; the average value
for July 1, 2015 to June 30, 2016 was
238.276, an increase of 12.55 percent.
Applying the 12.55 percent increase to
the base amount from fiscal year 2009,
leads to an increase from $60 to $61 in
the fee from last year for access to a
single area code of data for a full year
for fiscal year 2017. The actual amount
is $60.78, but when rounded, pursuant
to the Act, the amount is $61. The fee
for accessing an additional area code for
a half year remains $30 (rounded from
$30.39). The maximum amount charged
increases to $16,714 (rounded from
$16,713.68).

Administrative Procedure Act;
Regulatory Flexibility Act; Paperwork
Reduction Act. The revisions to the Fee
Rule are technical in nature and merely
incorporate statutory changes to the
TSR. These statutory changes have been
adopted without change or
interpretation, making public comment
unnecessary. Therefore, the Commission
has determined that the notice and
comment requirements of the
Administrative Procedure Act do not
apply. See 5 U.S.C. 553(b). For this
reason, the requirements of the
Regulatory Flexibility Act also do not
apply. See 5 U.S.C. 603, 604.

Pursuant to the Paperwork Reduction
Act, 44 U.S.C. 3501-3521, the Office of
Management and Budget (“OMB”)
approved the information collection
requirements in the Amended TSR and
assigned the following existing OMB
Control Number: 3084-0097. The
amendments outlined in this Final Rule
pertain only to the fee provision
(§310.8) of the Amended TSR and will
not establish or alter any record
keeping, reporting, or third-party
disclosure requirements elsewhere in
the Amended TSR.

List of Subjects in 16 CFR Part 310

Adpvertising, Consumer protection,
Reporting and recordkeeping
requirements, Telephone, Trade
practices.

Accordingly, the Federal Trade
Commission amends part 310 of title 16
of the Code of Federal Regulations as
follows:

PART 310—TELEMARKETING SALES
RULE

m 1. The authority citation for part 310
continues to read as follows:

Authority: 15 U.S.C. 6101-6108; 15 U.S.C.
6151-6155.
m 2.In § 310.8, revise paragraphs (c) and
(d) to read as follows:

§310.8 Fee for access to the National Do
Not Call Registry.
* * * * *

(c) The annual fee, which must be
paid by any person prior to obtaining
access to the National Do Not Call
Registry, is $61 for each area code of
data accessed, up to a maximum of
$16,714; provided, however, that there
shall be no charge to any person for
accessing the first five area codes of
data, and provided further, that there
shall be no charge to any person
engaging in or causing others to engage
in outbound telephone calls to
consumers and who is accessing area
codes of data in the National Do Not
Call Registry if the person is permitted
to access, but is not required to access,
the National Do Not Call Registry under
this Rule, 47 CFR 64.1200, or any other
Federal regulation or law. No person
may participate in any arrangement to
share the cost of accessing the National
Do Not Call Registry, including any
arrangement with any telemarketer or
service provider to divide the costs to
access the registry among various clients
of that telemarketer or service provider.

(d) Each person who pays, either
directly or through another person, the
annual fee set forth in paragraph (c) of
this section, each person excepted
under paragraph (c) from paying the


http://www.ftc.gov
http://www.ftc.gov
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annual fee, and each person excepted
from paying an annual fee under

§ 310.4(b)(1)(iii)(B), will be provided a
unique account number that will allow
that person to access the registry data
for the selected area codes at any time
for the twelve month period beginning
on the first day of the month in which
the person paid the fee (“the annual
period”). To obtain access to additional
area codes of data during the first six
months of the annual period, each
person required to pay the fee under
paragraph (c) must first pay $61 for each
additional area code of data not initially
selected. To obtain access to additional
area codes of data during the second six
months of the annual period, each
person required to pay the fee under
paragraph (c) must first pay $30 for each
additional area code of data not initially
selected. The payment of the additional
fee will permit the person to access the
additional area codes of data for the

remainder of the annual period.
* * * * *

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2016—20817 Filed 8-30-16; 8:45 am]
BILLING CODE 6750-01-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1304

When Obstructions on Certain
Tributaries of the Tennessee River Do
Not Require a Section 26a Permit from
the Tennessee Valley Authority

AGENCY: Tennessee Valley Authority.
ACTION: Interpretive Rule.

SUMMARY: The Tennessee Valley
Authority (TVA) is issuing guidance
stating that certain structures, while
obstructions across, along, or in certain
tributaries of the Tennessee River, do
not need a Section 26a permit from
TVA, because they have an
indiscernible effect on navigation, flood
control or public lands or reservations.

DATES: Effective August 31, 2016.

FOR FURTHER INFORMATION CONTACT:
Rebecca C. Tolene, Vice President,
Natural Resources, Tennessee Valley
Authority, Knoxville, Tennessee (865—
632—4433).

SUPPLEMENTARY INFORMATION:
I. Legal Authority

This interpretive rule is promulgated
under the authority of the TVA Act, as
amended, 16 U.S.C. 831-831ee.

II. Background

Section 26a of the TVA Act requires
that TVA’s approval be obtained prior to
the construction, operation, or
maintenance of any dam, appurtenant
works, or other obstruction affecting
navigation, flood control, or public
lands or reservations across, along, or in
the Tennessee River or any of its
tributaries. 16 U.S.C. 831y-1 (2012).
TVA’s rules governing such approval
are codified at 18 CFR part 1304. The
rules include a permitting process
whereby applicants may request from
TVA a permit for various structures
such as boat docks, piers, shoreline
stabilization projects, dams, and
bridges, all of which qualify as
“obstructions” under TVA’s regulations.
An obstruction is generally any man-
made physical condition that during its
continuance after completion
impounds, checks, hinders, restricts,
retards, diverts, or otherwise interferes
with the movement of water or of
objects on or in the water. Over the
years, TVA has found that certain
obstructions because of their location,
the nature of their construction, or both
have not discernibly interfered with the
operation or management of the TVA
reservoir system. In particular, this has
occurred at locations across, along, or in
certain tributary reaches that are
upstream of the control or influence of
TVA’s reservoir system operations. For
the purpose of this rule, these are called
upstream tributary reaches. At these
locations, certain obstructions have an
indiscernible impact on water surface
elevations in the reservoir system or the
flow or volume of water entering the
reservoir system and thereby do not
materially interfere with TVA’s flood
control or navigation responsibilities.
Furthermore, at these locations, TVA
does not typically own property and
therefore construction does not affect or
interfere with the management of TVA’s
property. These obstructions include,
but are not limited to, stream bank
stabilization, bridges and culverts,
stream crossings, fences, launching
ramps, boat docks, piers, and certain
fills and intakes. For these reasons, TVA
has determined that certain obstructions
do not require approval pursuant to
Section 26a of the TVA Act when
located across, along, or in an upstream
tributary reach of the Tennessee River.

Conversely, based on years of
permitting experience, TVA has found
that other obstructions across, along, or
in upstream tributary reaches do
potentially interfere with the
management of TVA’s reservoir system.
These include, but are not limited to,
structures such as dams,

impoundments, interbasin transfers and
certain water intakes. TVA will
continue to require approval of these
and other obstructions not set forth in
Section III of this Interpretive Rule,
when located across, along, or in an
upstream tributary reach.

The Tennessee River has a 41,000-
square-mile drainage basin. Thousands
of miles of upstream tributary reaches
ultimately flow into the Tennessee
River, making it impractical to identify
each upstream tributary reach in this
rule. For the purpose of this rule,
upstream tributary reaches do not
include the following:

(1) The Tennessee River;

(2) TVA reservoirs, (TVA reservoirs
are listed in Table 1);

(3) stream reaches within a TVA
reservoir, the 500-year floodplain of the
Tennessee River, or both;

(4) stream reaches downstream of a
TVA dam (these reaches are listed in
Table 2); and

(5) stream reaches where TVA owns
property (whether fee-owned property
or other property right, such as a right
to flood) in or adjacent to the reach
(including property adjacent to a TVA
reservoir or downstream of a TVA dam).

TVA will continue to review the
proposed construction of obstructions
located across, along, or in the above-
listed five categories of reservoirs and
reaches. These reservoirs and stream
reaches are controlled or influenced by
the operation of TVA’s reservoir system.
As discussed in more detail below,
individual members of the public are
encouraged to contact a TVA
representative for help in determining
whether their location is across, along,
or in a reservoir or stream reach in the
above-listed five categories or across,
along, or in an upstream tributary reach.

III. Scope of Interpretive Rule

TVA hereby clarifies that, going
forward, the construction of the
following obstructions across, along, or
in an upstream tributary reach of the
Tennessee River, does not require a
Section 26a permit from TVA:

(a) Stream bank, bed, or channel
stabilization structures—Natural or
man-made obstructions to stabilize and
protect banks, beds, or channels of
streams or excavated channels (e.g.,
vegetation, riprap, gabions, fiber rolls,
stacked rock, retaining walls, etc.);

(b) Stream restoration, enhancement,
relocation, or treatment structures—
Natural or man-made obstructions for
relocating a stream or for restoring or
improving the stream’s function (e.g.,
weirs or sills, boulders, wing deflectors,
log, brush, rock, trees, fill, etc.);
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(c) Bridges and culverts including
riprap or other stabilization necessary
for their construction;

(d) Stream crossings—A stabilized
area or a structure (culvert, bridge, or
fill) constructed across a stream to
provide a travel-way for people,
livestock, equipment, or vehicles,
including riprap or other stabilization
necessary for their construction;

(e) Fences, playgrounds, picnic tables,
benches, grills, and other recreational
structures;

(f) Launching ramps and marine
railways;

(g) Buoys;

(h) Docks, piers, and other water-use
facilities;

(i) Decks, gazebos, patios, and other
open structures;

(j) Enclosed land-based structures;

(k) Water intakes with a combined
peak withdrawal of less than 50,000
gallons per day (0.08 cubic feet per
second) and having a pipe diameter less
than 6 inches;

(1) Towers, poles, electrical panels,
satellite antennas, service lights, signs,
and their anchors and foundations;

(m) Outfall structures;

(n) Underground, submarine, or aerial
utility pipes and lines and their support
structures, anchors or foundations;

(0) Causeways, roads, driveways, and
parking lots;

(p) Grading and fill not involving the
construction of a dam or impoundment.

Those considering construction of one
or more of the above-listed obstructions
across, along, or in an upstream
tributary reach as defined in this rule
are not required to submit an
application or design drawings to TVA
for approval of a Section 26a permit.

Members of the public are responsible

for knowing whether their proposed
construction project is located across,
along, or in an upstream tributary reach
or on TVA property. If your proposed
obstruction is located on TVA property,
in addition to a Section 26a permit for
the obstruction, approval from TVA to
use the property may be required. TVA
encourages members of the public to
seek TVA’s help in identifying whether
a Section 26a permit or TVA approval
to use its property is necessary. For
more information or assistance in
determining whether your project
requires a Section 26a permit, contact
TVA at 1-800-882-5263 or visit TVA’s
Web site at tva.com.

Except as it applies to TVA’s
regulations implementing Section 26a,
this interpretive rule is not a substitute
for the requirements of any federal,
state, or local statute, regulation,
ordinance, or code, including, but not
limited to, applicable building codes,
now in effect or hereafter enacted.

This guidance reflects TVA’s current
judgment on the types of obstructions
that either individually or cumulatively
do not affect navigation, flood control,
or public lands or reservations across,
along, or in an upstream tributary reach
of the Tennessee River. TVA may refine
this guidance, if circumstances warrant,
in a future Federal Register notice. This
guidance has no effect on whether a
permit is required by other federal or
state agencies.

IV. Definitions

Fee-owned property—Real property owned
in fee by the United States of America in
the custody and control of TVA.

Property—Fee-owned property or other
property right, such as a right to flood.

TABLE 1—TVA RESERVOIRS

Property right—Any legal right acquired or
reserved by TVA that concerns property,
such as a right to flood private property.

Reach—A segment of stream between two
locations.

Tennessee River—The river reach from its
mouth at the Ohio River to its beginning
at mile 652, at the confluence of the
Holston and French Broad Rivers.

Tributary—Any watercourse the contents of
which, if not obstructed, diverted or
consumed, will ultimately flow into the
Tennessee River.

TVA reservoir—The impoundment created
by a TVA dam constructed across the
Tennessee River or one of its tributaries
(including all streams reaches impounded
by the dam). One dam may impound
reaches of more than one stream. The
impounded stream reaches together form
the body of water (i.e., the reservoir)
created by the construction of the dam. For
example, the construction of Douglas Dam
impounded a portion of the French Broad
River as well as many other stream reaches,
including, but not limited to, portions of
Pigeon River, Nolichucky River, Flat Creek,
Muddy Creek, and Seahorn Creek. All of
the stream reaches impounded by Douglas
Dam comprise Douglas Reservoir.

TVA reservoir system—The series of
interconnected dams and reservoirs, with
associated facilities, on the Tennessee
River and its tributaries, that, with the
adjacent TVA property, are managed by
TVA for purposes of navigation, flood
control, and power production; and
consistent with those purposes, for a wide
range of other public benefits.

Upstream tributary reach—Stream reaches
located upstream of the control or
influence of the operation of the TVA
reservoir system.

Dated: August 17, 2016.
Rebecca C. Tolene,

Deputy General Counsel and Vice President,
Natural Resources.

Tennessee River Reservoirs

Kentucky.
Pickwick.
Wilson.
Wheeler.
Guntersville.
Nickajack.
Chickamauga.
Watts Bar.
Fort Loudoun.

Tributary Reservoirs

Apalachia.

Beaver Creek (tributary to South Fork Holston River).

Blue Ridge.
Boone.
Chatuge.
Cherokee.

Clear Creek (tributary to Beaver Creek, tributary to South Fork Holston

River).
Doakes Creek (Norris Reservoir).

Bear Creek.
Cedar Creek.

Beech.
Cedar.
Dogwood.
Lost Creek.

Little Bear Creek.
Upper Bear Creek.
Beech River Projects (West Tennessee):

Bear Creek Projects (Alabama):
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TABLE 1—TVA RESERVOIRS—Continued

Douglas.

Fontana.

Fort Patrick Henry.
Hiwassee.

John Sevier Detention Dam (just upstream of Cherokee Reservoir).

Melton Hill.
Nolichucky.
Normandy.
Norris.
Nottely.
Ocoee No. 1.
Ocoee No. 2.
Ocoee No. 3.
South Holston.
Tellico.

Tims Ford.
Watauga.
Wilbur.

Pine.
Pin Oak.
Redbud.

Sycamore.

TABLE 2—STREAM REACHES DOWNSTREAM OF TVA DAMS

River or stream Reach (mile) Description
Tennessee RIVEN ........cooiiiiiiiiiiiee e 010 6852 ...oviiiieiiieiieeeeee Mouth to confluence of the Holston and French Broad
Rivers.
Beaver Creek (tributary to South Fork Holston River) ..... 0to 225 Mouth to Beaver Creek Dam.
Clear Creek (tributary to Beaver Creek tributary to South | 0 to 2.8 Mouth to Clear Creek Dam.
Fork Holston River).
CliNCh RIVET .o 0to 79.8 Mouth to Norris Dam.
Duck River ..... 0to 248.6 .. Mouth to Normandy Dam.
Elk River (tributary to Tennessee River) . 0to 133.3 .. Mouth to Tims Ford Dam.
French Broad River .........cccccoociiiiiinenne 0to 323 ... Mouth to Douglas Dam.
Hiwassee River ........ 0to121.0 .. Mouth to Chatuge Dam.
Holston River ..... 0to 142.2 Mouth to confluence of the North and South Fork
Holston Rivers.
Little Tennessee River! ... 0to 61.0 Mouth to Fontana Dam.
Nolichucky River ............ 0to 456 ... Mouth to Nolichucky Dam.
Nottely River ..... 0to21.0 .... Mouth to Nottely Dam.
Ocoee River .......ccccc..... 0t 37.8 ... Mouth to the Georgia/Tennessee State Line.
South Fork Holston River 0t049.8 .. Mouth to South Holston Dam.
Toccoa River ........cccee..e 0to 53.0 .... The Georgia/Tennessee State Line to Blue Ridge Dam.
Watauga River ... 0to 36.7 .... Mouth to Watauga Dam.
Bear Creek Projects (Alabama): |
Bear Creek ......ccoveieiiiiiieeeee e 0to 114.7 .. Mouth to Upper Bear Creek Dam.
Cedar Creek ........ 0to23.1 ... Mouth to Cedar Creek Dam.

Little Bear Creek ..
Beech River Projects (West Tennessee):
Beech River
Big Creek
Browns Creek ...
Dry Branch
Dry Creek
Haley Creek ...
Lost Creek
Piney Creek

Oto11.6 ...
0to 35.0 .
010 6.7
Oto5.1 ...
Oto1.1 ...
0to 1.0 ...
0to 4.0 ..
0to 1.3 ...
0to 4.8

Mouth to Little Bear Creek Dam.

Mouth to Beech Dam.
Mouth to Dogwood Dam.
Mouth to Pin Oak Dam.
Mouth to Sycamore Dam.
Mouth to Redbud Dam.
Mouth to Cedar Dam.
Mouth to Lost Creek Dam.
Mouth to Pine Dam.

1 Brookfield Smoky Mountain Hydro manages Little Tennessee River Miles 33.6 to 59.1.
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[FR Doc. 2016-20093 Filed 8-30-16; 8:45 am]
BILLING CODE 8120-08-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9784]
RIN 1545-BMO05

Definition of Real Estate Investment
Trust Real Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that clarify the definition of
real property for purposes of the real
estate investment trust provisions of the
Internal Revenue Code (Code). These
final regulations provide guidance to
real estate investment trusts and their
shareholders.

DATES: Effective date: These regulations
are effective on August 31, 2016.
Applicability date: For dates of
applicability, see § 1.856—10(h).
FOR FURTHER INFORMATION CONTACT:
Julanne Allen of the Office of Associate
Chief Counsel (Financial Institutions
and Products) at (202) 317-6945 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) relating to real estate investment
trusts (REITs). Section 856 of the Code
defines a REIT by setting forth various
requirements. One of the requirements
for a taxpayer to qualify as a REIT is that
at the close of each quarter of the
taxable year at least 75 percent of the
value of its total assets is represented by
real estate assets, cash and cash items
(including receivables), and
Government securities. See section
856(c)(4). Section 856(c)(5)(B) defines
real estate assets to include real
property (including interests in real
property and interests in mortgages on
real property). Section 856(c)(5)(C)
defines interests in real property to
include fee ownership and co-
ownership of “land or improvements
thereon.” Prior to these final
regulations, § 1.856-3(d) of the Income
Tax Regulations, promulgated in 1962
in TD 6598 (the 1962 Regulations),
defined real property for purposes of the
regulations under sections 856 through
859. Under § 1.856-3(d) of the 1962

Regulations, the term real property
means land or improvements thereon,
such as buildings or other inherently
permanent structures thereon (including
items which are structural components
of such buildings or structures). In
addition, the term ‘“‘real property”
includes interests in real property. Local
law definitions will not be controlling
for purposes of determining the
meaning of the term “‘real property’ as
used in section 856 and the regulations
thereunder. The term includes, for
example, the wiring in a building,
plumbing systems, central heating, or
central air-conditioning machinery,
pipes or ducts, elevators or escalators
installed in the building, or other items
which are structural components of a
building or other permanent structure.
The term does not include assets
accessory to the operation of a business,
such as machinery, printing press,
transportation equipment which is not a
structural component of the building,
office equipment, refrigerators,
individual air-conditioning units,
grocery counters, furnishings of a motel,
hotel, or office building, etc., even
though such items may be termed
fixtures under local law.

The IRS issued revenue rulings
between 1969 and 1975 addressing
whether certain assets qualify as real
property for purposes of section 856.
Specifically, the published rulings
address whether assets such as railroad
properties,! mobile home units
permanently installed in a planned
community,? air rights over real
property,? interests in mortgage loans
secured by total energy systems,* and
mortgage loans secured by microwave
transmission property 5 qualify as either
real property or interests in real
property under section 856. After these
published rulings were issued, REITs
invested in various types of assets that
are not directly addressed by the
regulations or the published rulings,
and some of these REITs received letter
rulings from the IRS concluding that
certain of these various assets qualified
as real property. A letter ruling,
however, may not be relied upon by
taxpayers other than the taxpayer that
received the letter ruling ¢ and is limited
to its particular facts. The Treasury
Department and the IRS recognized the
need to provide updated published
guidance on the definition of real

1Rev. Rul. 69-94 (1969-1 CB 189).

2Rev. Rul. 71-220 (1971-1 CB 210).

3Rev. Rul. 71-286 (1971-2 CB 263).

4Rev. Rul. 73—-425 (1973-2 CB 222).

5Rev. Rul. 75—424 (1975-2 CB 269).

6Rev. Proc. 20161 (2016-1 IRB 1), section 11.02;
see section 6110(k)(3) of the Code.

property under sections 856 through
859. On May 14, 2014, the Treasury
Department and the IRS published in
the Federal Register a notice of
proposed rulemaking (REG-150760-13
at 79 FR 27508) (NPRM) to define ‘“‘real
property” solely for purposes of sections
856 through 859 and provisions that
reference the definition of real property
in section 856 and the regulations
thereunder.

Written and electronic comments
responding to the NPRM were received.
The written comments are available for
public inspection at http://
www.regulations.gov or upon request. A
public hearing was held on September
18, 2014.

After consideration of all the
comments, these final regulations adopt
the proposed regulations as revised by
this Treasury decision.” The comments
and revisions are discussed in this
preamble.

Summary of Comments and
Explanation of Revisions

1. The Definition of Land

The proposed regulations defined the
term ““land” to include water and air
space superjacent to land and natural
products and deposits that are
unsevered from the land. A commenter
requested clarification that land
includes water space and air space
above ground that the taxpayer does not
own. For example, a taxpayer may own
a building and purchase air rights
superjacent to one or more neighboring
buildings to enhance the value of the
building the taxpayer owns, or a
taxpayer may purchase air rights in
anticipation of using those rights to
facilitate the future acquisition or
development of property. The Treasury
Department and the IRS agree that air
space or water space superjacent to land
each qualify as land even if the taxpayer
owns only the air space or water space
and does not own an interest in the
underlying land. The proposed
regulations stated that superjacent water
and air space qualify as land, and these
final regulations retain the language of
the proposed regulations.

7 Under section 856(c)(2) and (3), in order for an
entity to qualify as a REIT, certain prescribed
percentages of that entity’s gross income must be
derived from certain types of income (which
include “rents from real property’” and ““interest on
obligations secured by mortgages on real property
or on interests in real property”). The definition of
real property in these final regulations applies for
purposes of section 856(c)(2) and (3), but these final
regulations provide neither explicit nor implicit
guidance regarding whether various types of
income are described in section 856(c)(2) and (3).
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II. The Definition of Improvements to
Land

The proposed regulations generally
defined the term “improvements to
land” to mean inherently permanent
structures (IPSs) and their structural
components. A commenter
recommended that these final
regulations clarify that clearing, grading,
landscaping, and earthen dams should
be treated as improvements to land. The
Treasury Department and the IRS
believe that, to the extent these assets
are distinct assets that have value apart
from the land, the REIT must analyze
these assets separately under these final
regulations. For example, if landscaping
includes shrubs planted in the ground,
the shrubs are within the definition of
land in these final regulations so long as
the shrubs remain unsevered natural
products of the land. If, however,
landscaping includes a bench that is a
distinct asset, the bench is analyzed
under the factors for an IPS in these
final regulations to determine whether
the bench is real property.

II1. The Definition of IPS

A. Passive Function Requirement and
Active Function Prohibition

1. In General

Under the proposed regulations, IPSs
include buildings and other inherently
permanent structures (OIPSs). To
qualify as an OIPS under the proposed
regulations, a structure must serve a
passive function, such as contain,
support, shelter, cover, or protect, and
not serve an active function, such as
manufacture, create, produce, convert,
or transport. Commenters suggested that
use of the terms active and passive may
cause confusion because, for example,
REITs may be engaged in the active
conduct of a trade or business within
the meaning of section 355(b) solely by
virtue of functions with respect to rental
activity that produce income qualifying
as rents from real property within the
meaning of section 856(d).8

During the hearing, a commenter
stated that REITs may perform certain
services and that the requirement that
an IPS serve a passive function may be
at odds with this permissible activity.
This commenter suggested that the
requirement be revised to: (1) State that
OIPSs serve a real estate-related
function; (2) require that the asset not
primarily contribute to the production
of income other than for the use,
occupancy, or financing of space; or (3)
not include the terms passive and active
when describing permissible and

8 See Rev. Rul. 2001-29 (2001-1 CB 1348).

prohibited functions. Other commenters
suggested that the function of a distinct
asset not be considered in determining
whether the distinct asset is an OIPS.
These commenters maintained that
inherent permanence should be the only
requirement for a distinct asset to
qualify as an OIPS.

These final regulations do not adopt
these suggestions. These final
regulations address whether the asset
itself has a passive function, not
whether the asset is used in an active
trade or business or whether income
from the asset is income from an active
trade or business. The requirement in
the proposed regulations and in these
final regulations that an asset serve a
passive function is intended to be a
more precise statement of the
distinction previously set forth in
§1.856-3(d) of the 1962 Regulations,
which treated as real property certain
passive assets but not assets accessory to
the operation of a business, including
machinery. The Treasury Department
and the IRS believe that the terms
passive and active, when taken together
with the examples in these final
regulations, appropriately clarify and
illustrate the permissible functions of an
OIPS. The passive function requirement
neither prohibits a tenant from using a
passive asset, such as an office building,
in the tenant’s active business nor limits
a REIT’s ability to perform either the
services excepted under section
856(d)(7)(C)(ii) or the trustee or director
functions permitted by § 1.856—
4(b)(5)(ii).

The Treasury Department and the IRS
believe that the commenters’ suggested
real estate-related standard is circular
and might support real property
treatment for assets that serve active
functions. Further, the Treasury
Department and the IRS do not agree
that inherent permanence alone is a
sufficient basis for a distinct asset to be
treated as an IPS. For example, the
Treasury Department and the IRS
continue to believe that some inherently
permanent assets, such as large, heavy
machinery, do not qualify as real
property for purposes of section 856.

A commenter suggested replacing the
passive function requirement with a test
that focuses on an asset’s human factor,
which the commenter defined as
whether, and the extent to which,
human involvement is needed for an
asset to function. This commenter
contended that human involvement is a
characteristic of an active function and,
therefore, should be taken into account
in determining whether a particular
asset is active or passive. The Treasury
Department and the IRS disagree and
continue to believe that machinery,

including automated machinery that
functions with little or no human

involvement, does not qualify as real
property for purposes of section 856.

2. Transport as a Prohibited Active
Function

The proposed regulations listed
transport as an active function.
Commenters noted that this active
function differs from the other four
active functions (manufacture, create,
produce, and convert) that involve
changing the physical nature or
character of a commodity or good.
Commenters also suggested that some of
the assets on the list of types of OIPSs
in the proposed regulations, such as
railroad tracks and tunnels, help to
transport a good or a commodity.?

The Treasury Department and the IRS
agree that the term transport could be
interpreted to describe functions of both
passive conduits used for transportation
and machines that push or pull items
through or along a conduit. The
Treasury Department and the IRS intend
the term transport to mean to cause to
move, and these final regulations retain
transport as a prohibited active function
of an OIPS. To provide clarity, these
final regulations include providing a
conduit (such as in the case of a
pipeline or electrical wire) or route (as
in the case of a road or railroad track)
as a permitted passive function of an
OIPS.

3. Assets With Both Active and Passive
Functions

In addition to other requirements,
§1.856-10(d)(2)(i) of the proposed
regulations stated that a distinct asset
that serves an active function, such as
machinery or equipment, is not a
building or OIPS.

Commenters suggested that solar
panels can perform dual functions,
including a passive function (that is, to
shelter) and an active function (that is,
to convert (energy)). Commenters stated
that solar panels may be used to protect
pastures, parking lots, buildings, and
other structures from the detrimental
effects of solar radiation and to manage
temperature through shading. The
structures to which solar panels are
attached—or even into which they are
integrated—may qualify as IPSs under
the proposed regulations.

The Treasury Department and the IRS
note that the example given by the

9 Commenters also noted that several assets listed
as structural components, such as elevators and
escalators, transport objects or occupants of a
building. A structural component may have an
active function if the structural component serves
the passive function of the IPS of which it is
constituent.
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commenters presumes that the solar
panel structure is a single distinct asset
that serves a passive function of
sheltering and an active function of
converting energy for sale to third
parties. If this were the case, the solar
panel structure would fail to qualify as
an IPS under §1.856—10(d)(2)(i) of the
proposed regulations as a result of the
structure’s active function. If, however,
a solar panel structure is composed of
multiple distinct assets, then each of
those distinct assets would be analyzed
under the proposed regulations to
determine whether it qualifies as an IPS
or as a structural component of an IPS.10
Because these final regulations retain
the requirement that an IPS not serve an
active function, machinery and
equipment that may serve both passive
and active functions are excluded from
the definition of an IPS.

B. Definition of Building

Section 1.856—10(d)(2)(ii)(A) of the
proposed regulations stated that a
building encloses a space within its
walls and is covered by a roof. Examples
given in § 1.856-10(d)(2)(ii)(B) of the
proposed regulations were permanently
affixed houses, apartments, hotels,
factory and office buildings,
warehouses, barns, enclosed garages,
enclosed transportation stations and
terminals, and stores.

During the hearing, a commenter
stated that for appraisal purposes,
buildings are considered to be buildings
regardless of their permanence. This
commenter suggested that these final
regulations should adopt standards
published by an appraisal organization
to define real property.

Section 1.856—3(d) of the 1962
Regulations indicates that inherent
permanence is important in determining
whether a structure qualifies as real
property. A tent, for example, may
satisfy the portion of the definition of a
building in the proposed regulations
that referenced enclosing within its
walls a space that is covered by a
“roof,” but the impermanent nature of
the tent would prevent it from
qualifying as a building for purposes of
section 856. The purposes of definitions
used by appraisal organizations, which
focus on valuation, differ from the
purposes of definitions used for REIT
qualification purposes. For example,
although both permanent and
impermanent property may be
appraised, permanence is of crucial
importance in defining real property for
REIT qualification purposes. Therefore,

10 A similar analysis was applied to the solar
energy site assets in § 1.856—-10(g), Example 8, of the
proposed regulations.

these final regulations do not adopt
standards published by an appraisal
organization.

Another commenter urged the
Treasury Department and the IRS to
change the definition of building in
these final regulations so that the
definition does not depend on whether
a space is completely enclosed by its
walls and covered by a roof. The
commenter stated that even an outdoor
sports stadium or amphitheater and an
unenclosed parking garage that are
permanently affixed to land or another
IPS may fail to qualify as buildings
under the proposed regulations.

The Treasury Department and the IRS
agree that these structures may fail to
meet the definition of building under
the proposed regulations. The Treasury
Department and the IRS believe,
however, that many outdoor sports
stadiums, amphitheaters, and
unenclosed parking garages would
satisfy the definition of an OIPS in
§1.856-10(d)(2)(iii) of the proposed
regulations and that this definition is
more appropriate for these structures.
Therefore, the definition of building in
the proposed regulations is retained in
these final regulations.

C. Clarification of the Term Indefinitely

The proposed regulations stated that,
to qualify as an IPS, a distinct asset
must be permanently affixed and that if
the affixation is reasonably expected to
last indefinitely based on all the facts
and circumstances, the affixation is
considered permanent.

Commenters indicated that the term
indefinitely as used in determining
whether an asset is an IPS was unclear.
A commenter suggested using an asset’s

useful life as an alternate to indefinitely.

The Treasury Department and the IRS
have concluded that relying on the
useful life of an asset as the measure for
permanence would have the effect of
treating certain impermanent assets as
real property. For example, if an asset
has a useful life of two years, it would
be inappropriate for the asset to be
treated as permanently affixed solely
because the asset was reasonably
expected to remain in place for two
years.

Another commenter provided the
example of a REIT that constructs a
building on land on which the REIT
holds a 99-year ground lease. Upon
expiration of the lease, the building is
subject to removal. In this case, the
building may not be on the land in 100
years. Another commenter provided the
example of a building that is subject to
condemnation and that will be torn
down in the future.

Another commenter suggested that
whether an asset is inherently
permanent should be based upon an
objective analysis of the physical nature
of the manner of affixation, rather than
on a particular taxpayer’s subjective
intent. This commenter recommended
that if the manner of affixation is of a
permanent nature and is consistent with
the distinct asset remaining in place
indefinitely based on all the facts and
circumstances, the affixation is
considered permanent. Commenters
also urged the Treasury Department and
the IRS to provide a statement in the
preamble to these final regulations that
indefinitely does not mean forever but
rather means for the foreseeable future.

The Treasury Department and the IRS
do not intend the term indefinitely to
mean forever. The proposed regulations
stated that whether affixation is
reasonably expected to last indefinitely
is based on all the facts and
circumstances. Section 1.856—
10(d)(2)(iv) provides factors that must
be taken into account to determine
whether a distinct asset is an IPS if that
distinct asset is not included in the lists
of types of buildings in § 1.856—
10(d)(2)(ii)(B) or types of OIPSs in
§1.856—10(d)(2)(iii)(B). These factors
provide additional guidance on the
meaning of permanent affixation. The
primary focus of these factors is on the
nature of the distinct asset and the
affixation, including the manner in
which the distinct asset is affixed,
whether the distinct asset is designed to
be removed, the damage that removal
would cause, and the time and expense
required to move the distinct asset.
Although one factor includes any
circumstances that suggest the expected
period of affixation is not indefinite and
provides as an example a lease that
requires or permits removal of the
distinct asset upon the expiration of the
lease, the determination of whether a
distinct asset is an IPS is based on all
of the facts and circumstances.

These final regulations do not adopt
these suggestions and, because the
Treasury Department and the IRS do not
believe additional guidance regarding
inherent permanence is necessary,
retain the definition of IPS as proposed.

D. Suggested Presumption for Structures
With a Certificate of Occupancy or
Similar License

A commenter agreed that state or local
definitions of property should not
control for purposes of the definition of
real property under section 856, but
suggested that when a certificate of
occupancy or similar license or
certification is granted with respect to a
structure, the structure be presumed to
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constitute real property for purposes of
section 856 unless the facts and
circumstances clearly indicate that the
structure is not permanent.

Local law standards for a certificate of
occupancy or similar license or
certification might be inconsistent with
the definition of real property for
purposes of section 856. For example,
local law might permit issuance of a
certificate of occupancy for a tent that
is not inherently permanent. In
addition, this presumption might lead to
inconsistent results. For example, two
identical assets located in localities that
use different standards for licensing
might be treated differently for purposes
of section 856 because a certificate of
occupancy has been granted to one of
the assets and not to the other. For these
reasons, we believe the suggested
presumption would create confusion
and administrative difficulty, and,
therefore, these final regulations do not
adopt this comment.

IV. The Definition of Structural
Component

A. Income Produced by a Structural
Component

In generally defining the term
structural component, § 1.856—
10(d)(3)(i) of the proposed regulations
stated, in part, that a structural
component is any distinct asset that is
a constituent part of and integrated into
an IPS, serves the IPS in its passive
function, and, even if capable of
producing income other than
consideration for the use or occupancy
of space, does not produce or contribute
to the production of such income.

A commenter requested that the
words “‘and related services”” be added
to the language of § 1.856—10(d)(3)(i). If
that request were adopted, structural
components would include assets that
serve the IPS and even if capable of
producing income other than
consideration for the use or occupancy
of space and related services, do not
produce or contribute to the production
of such income (emphasis added to
indicate commenter’s suggested
language). The commenter stated that
REITs use property such as the systems
that supply utilities to a building to
provide services to tenants. The
commenter explained that a REIT may
receive additional compensation to
cover utilities that the REIT provides to
the tenant when the tenant uses space
in the building outside of specified
business hours.

The Treasury Department and the IRS
have concluded that the definition of
structural component in the proposed
regulations adequately accounts for the

concerns raised by the commenter, and
accordingly these final regulations do
not incorporate the commenter’s
suggested revision.

B. Proposed Utility Safe Harbor for
Structural Components

A commenter recommended that
these final regulations adopt a safe
harbor for distinct assets that provide
utilities to IPSs. The commenter
recognized that the utility-like function
aspect of the definition in the proposed
regulations underscores the importance
of that type of structural component and
suggested that a distinct asset that
serves a utility-like function with
respect to an IPS should be conclusively
presumed to be a structural component
of that IPS.

The Treasury Department and the IRS
note that the list of types of structural
components in the proposed regulations
included several utility-like systems,
such as plumbing systems, central
heating and air-conditioning systems,
fire suppression systems, central
refrigeration systems, and humidity
control systems. The Treasury
Department and the IRS may add other
systems that satisfy the factors in
§1.856-10(d)(3)(iii) to the structural
component list through future guidance
published in the Internal Revenue
Bulletin. The proposed regulations
differentiated systems that perform
utility-like functions from other distinct
assets to permit analysis of these
systems as a whole. Under the proposed
regulations, once it has been determined
that an asset or assets function as a
utility-like system, the system is
analyzed as a distinct asset basing the
determination of whether the system is
real property on all of the facts and
circumstances and using the factors
listed under § 1.856—10(d)(3)(iii) for
structural components. A system or
asset that provides a utility but that does
not qualify as a structural component
under the facts and circumstances test
under § 1.856—10(d)(3)(iii) (for example,
a window air-conditioning unit) is not
a structural component.

Because the Treasury Department and
the IRS believe that the factors listed
under § 1.856—10(d)(3)(iii) for structural
components are important to the
analysis of systems that provide a
utility-like function these final
regulations decline to adopt the blanket
rule suggested by the commenter.

C. The Equivalent Interest Requirement
for Structural Components

Section 1.856—10(d)(3)(i) of the
proposed regulations stated that a
distinct asset is a structural component
if the interest held therein is included
with an equivalent interest held by the

taxpayer in the IPS to which the
structural component is functionally
related. Commenters suggested that the
equivalent interest requirement for
structural components be deleted or
amended because the requirement: (1) Is
inconsistent with industry practices and
an asset should qualify as a structural
component even if the REIT owns the
asset but leases from another party the
building served by the structural
component; (2) may negatively affect
investment in energy efficient and
renewable energy assets; (3) was not
explained in the proposed regulations
and seemingly serves no tax policy
purpose; and (4) is contrary to
congressional intent, case law, and the
treatment of structural components by
the IRS in other contexts.

The Treasury Department and the IRS
intended that the equivalent interest
requirement in the proposed regulations
ensure that an asset did not qualify as
a structural component unless that asset
served real property in which the REIT
also had an interest. The Treasury
Department and the IRS set forth a
similar requirement in Rev. Rul. 73-425,
which addresses notes secured by a total
energy system. Rev. Rul. 73-425 holds
that obligations secured by a mortgage
covering a total energy system and the
building that the system served qualify
as real estate assets. The revenue ruling
also holds that an obligation secured
only by the total energy system does not
qualify as a real estate asset.

The Treasury Department and the IRS
believe that, to treat an asset as a
structural component, a REIT must hold
its interest in the structural component
together with a real property interest
with respect to the space in the IPS that
the structural component serves. For
example, a central air-conditioning
system is a machine that does not
separately qualify as an IPS. A central
air-conditioning system that is wholly
owned by a REIT may, however, qualify
as a structural component if the REIT
also holds a real property interest, such
as a leasehold interest, with respect to
the space in the IPS served by the
central air-conditioning system.
Limiting the definition of structural
component to assets that serve an IPS in
which the REIT has a real property
interest is consistent with the statutory
requirement that REITs invest in real
property or interests in real property.

For these reasons, these final
regulations provide that a distinct asset
qualifies as a structural component only
if the REIT holds its interest in the
distinct asset together with a real
property interest with respect to the
space in the IPS that the distinct asset
serves. In addition, as illustrated by Rev.
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Rul. 73-425, for a mortgage that is
secured by a structural component to
qualify as a real estate asset under these
final regulations, the mortgage also must
be secured by the IPS served by the
structural component.

D. Suggested Standard for Structural
Components

Section 1.856—10(3)(i) of the proposed
regulations defined a structural
component to include a distinct asset
that serves the IPS in its passive
function, and, even if capable of
producing income other than
consideration for the use or occupancy
of space, does not produce or contribute
to the production of such income.
Section 1.856—10(d)(3)(ii) of the
proposed regulations furnished a list of
distinct assets that are structural
components. The proposed regulations
also stated that a distinct asset that was
not on this list might still be a structural
component based on all of the facts and
circumstances. In particular, the
proposed regulations required the
factors listed under § 1.856—10(d)(3)(iii)
to be taken into account.

A commenter suggested that the
standard for a structural component
should be revised so that a structural
component is defined as a distinct asset
that is intended to protect, preserve,
secure, or support the safe operation of
the IPS. The commenter suggested that
satisfying this standard should be
sufficient to determine if a distinct asset
is a structural component and, therefore,
the structural component factor test
under §1.856—10(d)(3)(iii) of the
proposed regulations is unnecessary.

These final regulations do not adopt
the commenter’s suggestion because the
standard suggested would in some
circumstances unduly limit the
functions a structural component may
serve and in other circumstances
unduly expand the functions a
structural component may serve. The
Treasury Department and the IRS do not
believe this modification is necessary
given these final regulations’
requirement that a structural component
serve the IPS to which the structural
component is constituent in the IPS’s
passive function. In addition, the
Treasury Department and the IRS have
concluded that adopting a standard that
takes into account a taxpayer’s intent
regarding an asset may lead to
inconsistent results because different
taxpayers may have different intentions
regarding the same type of distinct asset.

V. Requested Additions to the Lists of
Qualifying Assets

A. General Suggestions

Sections 1.856-10(d)(2)(ii)(B), 1.856—
10(d)(2)(iii)(B), and 1.856—10(d)(3)(ii) of
the proposed regulations furnished lists
of types of distinct assets that would
qualify as buildings, OIPSs, and
structural components, respectively. A
commenter requested that certain other
distinct assets be included on these
lists. These other distinct assets
included car charging stations,
healthcare facilities, storage facilities,
timber, electrical distribution and
redundancy systems,
telecommunication systems, and
equipment comprising a building
management system.

The Treasury Department and the IRS
have considered the proposed additions
to the lists of qualifying assets and
believe that the proposed regulations
already addressed the tax treatment of
certain of these assets, such as storage
facilities and timber. In addition, the
Treasury Department and the IRS are
not persuaded that the other assets will
in all cases satisfy the relevant
definition. Therefore, these final
regulations do not include these
suggested additions to the lists of
qualifying assets.

B. Additions to the Lists for Types of
IPSs

1. Additions to the List for Types of
Buildings

Commenters suggested adding motels,
casinos, health care facilities, storage
facilities, greenhouses, enclosed
stadiums, enclosed shopping malls,
museums, municipal buildings, other
housing (such as assisted living),
parking garages (whether or not fully
enclosed), and mixed-use properties
combining one or more of the foregoing
to the list for buildings under § 1.856—
10(d)(2)(ii)(B) of the proposed
regulations.

These assets would not always qualify
as buildings as defined under the
proposed regulations and in these final
regulations. For example, casinos may
be on an unaffixed barge or riverboat,
health care facilities may be in tents,
storage facilities may include movable
pods, and greenhouses may be
structures that are not permanently
affixed. Unenclosed parking garages
were not within the definition of a
building under the proposed regulations
but were included in the list of types of
OIPSs in § 1.856—10(d)(2)(iii)(B) of the
proposed regulations (which included
permanently affixed parking facilities).
Museums may exist on unaffixed boats,

in a room inside a building, or in the
open air.

A mixed-use building would still
qualify as a building because it encloses
space within its walls and is covered by
a roof. On the other hand, a mixed-use
property comprised of several structures
would require a separate analysis of
each structure. The suggestions to
include municipal buildings and
assisted-living facilities focus on the
use, rather than the type, of structure. In
addition, office buildings, apartments,
and houses were already included on
the proposed regulations’ list.

A distinct asset not on the list may
nevertheless qualify as a building,
because the list for types of buildings in
the proposed regulations is not
exclusive. Moreover, many of the
requested assets are already included in
that list. For these reasons, these final
regulations do not include all the
requested assets on the list for types of
buildings. However, these final
regulations include as types of buildings
permanently affixed motels, enclosed
stadiums and arenas, and enclosed
shopping malls.

2. Additions to the List for Types of
OIPSs

Some commenters requested certain
assets be added to the list under
§1.856—10(d)(2)(iii)(B) of the proposed
regulations for types of OIPSs, including
energy storage components, solar
photovoltaic (PV) panels, related wiring
and functionally related transformers,
power conditioning equipment, and
electrical power inverters and related
wiring.

The Treasury Department and the IRS
have determined that adding these
assets to the list for types of OIPSs is not
warranted. Inclusion of these assets
would be inconsistent with the
requirements that OIPSs serve a passive
function and do not serve an active
function.!* Therefore, these final
regulations do not include these assets
on the list for types of OIPSs.

C. Additions to the List for Types of
Structural Components

One commenter suggested that the list
under §1.856—10(d)(3)(ii) of the
proposed regulations for types of
structural components should include
special flooring for data centers. The
proposed regulations stated that
customization of a distinct asset in
connection with the rental of space in
or on an IPS to which the distinct asset
relates does not affect whether the

11 Depending on all the facts and circumstances,
however, some or all of these assets may qualify as
structural components of an IPS.
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distinct asset qualifies as a structural
component. The list of types of
structural components in § 1.856—
10(d)(3)(ii) of the proposed regulations
included permanent coverings of floors.
The commenter’s suggestion of
specifically including special flooring in
a data center is an example of
customization of a distinct asset in
connection with the rental of space in
an IPS. These final regulations, like the
proposed regulations, permit the
customization of distinct assets in
connection with the rental of space in
or on an IPS, provided that the
customized asset is integrated into the
IPS and is held together with a real
property interest in the space in the IPS
that is served by the asset. Accordingly,
these final regulations do not include
special flooring in a data center on the
list of types of structural components.

Another commenter recommended
that the list for types of structural
components be expanded to include
solar energy generating and heating
systems and related energy storage
equipment. The Treasury Department
and the IRS do not believe that solar
energy generating and heating systems
and related energy storage equipment
necessarily satisfy the definition of
structural components in § 1.856—
10(d)(3) of the proposed regulations but
rather believe these assets should be
analyzed using all the facts and
circumstances and taking into account
the factors provided in § 1.856—
10(d)(3)(iii) of these final regulations.
For these reasons, these final regulations
do not adopt the recommendation.

VI. Recommended Changes to the
Factor Lists in § 1.856-10(d)(2)(iii) and
(3)(iv) of the Proposed Regulations

A. Recommended Change to the Factors
Used To Determine Whether a Distinct
Asset Is an IPS

The proposed regulations listed
factors to be considered in determining
whether a distinct asset (other than a
type of building or type of OIPS listed
in § 1.856-10(d)(2)(ii)(B) of the
proposed regulations or § 1.856—
10(d)(2)(iii)(B) of the proposed
regulations, respectively) is an IPS. One
factor is whether there are any
circumstances that suggest the expected
period of affixation is not indefinite (for
example, a lease that requires or permits
removal of the distinct asset upon the
expiration of the lease).

One commenter stated that buildings
constructed on land subject to a long-
term ground lease arguably would not
satisfy this factor. Another commenter
stated that removal provisions are
common in commercial leases and, as a

practical matter, such provisions may
not be determinative as to whether the
asset is ultimately removed by the lessee
at the expiration of the lease. This
commenter recommended that the factor
be changed to any circumstance that
suggests the manner of affixation is
temporary in nature rather than
permanent.

As previously discussed in this
preamble, for purposes of section 856,
the Treasury Department and the IRS do
not intend the term indefinitely to mean
forever. Whether a distinct asset
qualifies as an IPS depends on all the
facts and circumstances including an
analysis of the factors in § 1.856—
10(d)(2)(iv). For these reasons, this
factor is not modified in these final
regulations.

B. Recommended Change to the Factors
Used To Determine Whether a Distinct
Asset Is a Structural Component

For distinct assets other than those
listed in §1.856—10(d)(3)(ii) of the
proposed regulations as structural
components, the proposed regulations
listed factors under § 1.856—10(d)(3)(iii)
that must be taken into account in
determining whether the distinct asset
qualifies as a structural component of an
IPS. One of those factors was whether
the owner of the property was also the
legal owner of the distinct asset. A
commenter noted that a REIT may have
a leasehold interest in real property and
may own a structural component that it
installs as part of the real property. An
example provided by the commenter is
a REIT that leases the shell of a building
and then engages independent
contractors to complete internal build-
outs to customize the shell of the
building into a shopping mall.

The Treasury Department and the IRS
have considered this comment, along
with the comments received regarding
the equivalent interest requirement, as
discussed in this preamble.
Accordingly, these final regulations
require that, for a distinct asset to be a
structural component, a REIT must hold
a legally enforceable real property
interest in the space in the IPS that the
structural component serves.

VII. Intangible Assets

A. Intangibles Derived From the Trade
or Business of Earning Revenues for the
Use of Real Property or Related Services

Under § 1.856—10(f) of the proposed
regulations, an intangible asset is real
property or an interest in real property
if the asset derives its value from real
property or an interest in real property,
is inseparable from that real property or
interest in real property, and does not

produce or contribute to the production
of income other than consideration for
the use or occupancy of space.
Commenters requested inclusion of
intangible assets derived from services
that produce income other than
consideration for the use or occupancy
of space, which would include
workforce-in-place and customer-based
intangibles. The Treasury Department
and the IRS believe that intangible
assets that are separable from real
property or an interest in real property
should not qualify as real property. The
final regulations clarify that intangible
assets that are related to services and
that are separable from the real property
do not qualify as real property.

B. In-Place Above and Below-Market
Leases

Commenters requested that intangible
assets related to in-place above-market
leases in which the REIT is the lessor
and below-market leases in which the
REIT is the lessee be treated as
qualifying real property. Under section
856(c)(5)(C), a lease of land or
improvements thereon is an interest in
real property and, therefore, a lease of
land or improvements thereon is a real
estate asset under section 856(c)(5)(B). A
lease of real property that produces both
rents from real property under section
856(d)(1) and other income that does
not so qualify is, in part, an interest in
real property under section 856(c)(5)(C)
and, in part, an asset other than an
interest in real property. To the extent
the portion of the lease that is an
interest in real property has value, that
portion is a real estate asset under
section 856(c)(5)(B). These final
regulations have been modified to
clarify that an intangible asset may be,
in part, an interest in real property and,
in part, an asset other than an interest
in real property. In addition, these final
regulations include an example
illustrating the application of these final
regulations to an in-place above-market
lease that produces both income that
qualifies as rents from real property
under section 856(d)(1) and other
income that does not so qualify.

C. Intangible Assets That Result From
Mergers, Certain Business
Combinations, and Stock or Asset
Acquisitions

Section 1.856—10(f)(1) of the proposed
regulations generally defined an
intangible asset to include certain
intangible assets established under
generally accepted accounting
principles (GAAP) as a result of an
acquisition of real property or an
interest in real property. Commenters
noted that intangible assets may result
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from mergers, certain business
combinations, and stock or asset
acquisitions. The commenters urged
that the final regulations acknowledge
that REITs may acquire intangible assets
in both asset and stock transactions.

The proposed regulations used the
acquisition of real property or an
interest in real property as an example
of a type of transaction in which an
intangible asset may be established
under GAAP. Under § 1.856-2(d)(3), the
term total assets means the gross assets
of the REIT determined in accordance
with GAAP. Thus, an intangible asset
that, in accordance with GAAP, results
from a merger, business combination, or
stock or asset acquisition may qualify as
real property. Because the proposed
regulations did not preclude real
property treatment of intangible assets
resulting from mergers, certain business
combinations, or stock or asset
acquisitions, the Treasury Department
and the IRS have concluded that no
change is necessary to the final
regulations to accommodate the
commenter’s concern.

D. Use Permits and Leases Requiring
Property To Be Operated for a Specific
Use

Section 856(c)(5)(C) defines interests
in real property to include leaseholds of
land or improvements thereon. Section
1.856—10(f)(2) of the proposed
regulations stated that, if a license,
permit, or other similar right solely for
the use, enjoyment, or occupation of
land or an IPS is in the nature of a
leasehold or easement, that right
generally is an interest in real property.
However, a license or permit to engage
in or operate a business generally is not
real property or an interest in real
property because the license or permit
produces or contributes to the
production of income other than
consideration for the use or occupancy
of space.

Section 1.856—10(g), Example 12, of
the proposed regulations concluded that
a special use permit from a government
that, under governmental regulations,
was not a lease of the land but was a
permit to use the land for a cell tower
was an interest in real property. Section
1.856-10(g), Example 13, of the
proposed regulations illustrated that a
license from a government to operate a
casino in a specific building is a license
to engage in the business of operating a
casino and is not real property.

A commenter noted that many leases
require property to be operated for a
specific use. A property owner has an
interest in requiring its property to be
operated for its intended purpose. The
commenter suggested that a specific-

purpose lease should not be excluded
from the definition of real property as
an operating license.

The Treasury Department and the IRS
generally agree that a requirement in a
lease agreement that property be
operated for a specific use does not
cause the lease to fail to be treated as an
interest in real property. A specific use
requirement in a lease is distinguishable
from a license or permit to operate a
business. Such a requirement is
generally a term or condition of a lease
requiring that real property be used in
the manner permitted by the property
owner or landlord and does not
constitute a separate grant by a
governmental entity of the right to
operate a business. Example 12
concludes that a special use permit to
use land for a specific purpose, a cell
tower, is an interest in real property.
Consistent with Example 13, if the
special use permit in Example 12
included a governmental authorization
required to conduct a business that
would produce income other than
consideration for the use or occupancy
of space, that portion of the special use
permit would not be real property for
purposes of these rules. Therefore, the
Treasury Department and the IRS do not
believe that any change in the proposed
regulations is needed to address the
commenter’s concern.

E. Treatment of Intangible Assets in
Another Context

A commenter noted that goodwill is
not considered real property for
appraisal purposes. The commenter
recommended that goodwill be
characterized as something other than
real property, but nevertheless be
provided the same tax treatment as real
property. The Treasury Department and
the IRS do not agree with this
recommendation. Section 856 governs
the determination of whether an asset is
real property for REIT qualification
purposes. Under § 1.856-2(d)(3), the
gross assets of the REIT are determined
in accordance with GAAP. Therefore an
asset determined in accordance with
GAAP, such as GAAP goodwill, must
for purposes of sections 856 through 859
be accounted for either as real property
or as property that is not real property.
Although section 856(c)(5)(J)(ii) permits
the Secretary to determine that an item
of income that is not otherwise
qualifying REIT income is considered as
gross income that is qualifying REIT
income, section 856 does not include a
similar provision to permit an asset that
is not otherwise real property to be
treated as real property.

VIII. Procedural and Administrative
Matters

A. Previously Issued Letter Rulings

A commenter requested that the final
regulations provide that taxpayers may
continue to rely on previously issued
letter rulings. Section 11.04 of Rev.
Proc. 2016-1 12 states that a letter ruling
may be revoked or modified by the
issuance of temporary or final
regulations that are inconsistent with
that letter ruling. Accordingly, to the
extent a previously issued letter ruling
is inconsistent with these final
regulations, the letter ruling is revoked
prospectively from the applicability
date of these final regulations.

B. Revised Applicability Date and
Election To Apply These Final
Regulations to Earlier Quarters

The proposed regulations’
applicability date was for calendar
quarters beginning after the date that the
proposed regulations are published as
final regulations in the Federal Register.
Commenters requested that the final
regulations apply to taxable years
beginning after the date that final
regulations are published in the Federal
Register and that taxpayers be permitted
to apply the final regulations to earlier
taxable years and quarters.

The Treasury Department and the IRS
understand that an applicability date
based on a calendar quarter may have
unintended consequences in applying
the gross income tests in section
856(c)(2) and (3) because those tests
apply on an annual basis. For example,
for rents to qualify as rents from
interests in real property, the asset from
which the rents are derived must qualify
as real property. An asset that qualifies
as real property before the applicability
date, but not on or after the applicability
date, would generate rents from real
property only during quarters before the
applicability date. These final
regulations adopt this suggestion and
apply to taxable years that begin after
the date that the final regulations are
published as final regulations in the
Federal Register. In addition, because
the Treasury Department and the IRS
intend these final regulations generally
to be a clarification of current law,
taxpayers are permitted to rely on the
final regulations for periods beginning
on or before the applicability date. The
applicability date for these final
regulations is discussed further in this
preamble in the “Applicability Date”
section.

12Rev. Proc. 2016-1, 2016-1 L.R.B. at 59.
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IX. Interaction of the Definition of Real
Property for Purposes of Sections 856
Through 859 With Other Code
Provisions

A. Interaction of the Final Regulations
With Other Provisions That Cross-
Reference the Definition of Real
Property for REIT Purposes

A commenter noted that § 1.860G—
2(a)(4) references the definition of real
property found in § 1.856-3(d) of the
1962 Regulations for purposes of
determining whether an obligation is
“principally secured by an interest in
real property” for regulated mortgage
investment conduit qualification
purposes. The proposed regulations
were proposed to revise § 1.856—3(d) to
read as follows: “See § 1.856—10 for the
definition of real property.” To the
extent other Treasury regulations
reference the definition of real property
in §1.856-3(d), § 1.856-3(d), as
proposed in the NPRM and as amended
by these final regulations, directs
taxpayers to apply the definition found
in §1.856-10.

B. Reconciling Definitions of Real
Property

The preamble to the proposed
regulations discussed various Code
provisions in which the term real
property appears. Noting the diverse
contexts and varying legislative
purposes of the Code provisions in
which the term real property appears,
the Treasury Department and the IRS
requested comments on the extent to
which the various meanings of real
property that appear in the Treasury
regulations should be reconciled.

Several commenters were concerned
that the term real property has different
meanings as the term is applied for
purposes of different Code provisions,
which could lead to confusion and
inconsistent treatment of taxpayers. A
commenter noted that there is no
Federal definition of real property and
suggested that another Code provision’s
restrictions on the use of real property
should not preclude a REIT from
investing in or financing such real
property so long as the property is
otherwise inherently permanent.
Another commenter noted that under
section 197, certain intangible assets are
amortized as separate assets not
associated with another asset. A third
commenter requested clarification that
the final regulations apply only to the
definition of real property for purposes
of sections 856 through 859, so that
there is no conflict between the REIT
provisions and other provisions of the
Code that govern the investment tax
credit and depreciation.

As discussed in the preamble to the
proposed regulations, in drafting the
proposed regulations, the Treasury
Department and the IRS sought to
balance (1) the general principle that
common terms used in different
provisions should have common
meanings with (2) the particular policies
underlying the definition used in the
REIT provisions. These final regulations
retain the language in § 1.856—10(a) of
the proposed regulations stating that
§1.856-10 provides definitions for
purposes of part II, subchapter M,
chapter 1 of the Code. This language
addresses the commenters’ concerns by
limiting the application of the definition
of real property under these final
regulations to sections 856 through 859.

X. Environmental Concerns

Some commenters suggested that the
proposed regulations would encourage
building in, on, or above water, which
these commenters suggested is
dangerous to water ecosystems and fish
habitats. The commenters also suggested
that the aftermath of hurricanes such as
Katrina and Sandy should have
demonstrated to the Government that
development near or on water is
dangerous to humans and extremely
costly.

Neither section 856 nor the
regulations thereunder override any
environmental rules or regulations that
may restrict development in these areas.
In defining land, the Treasury
Department and the IRS have concluded
that it is important to include water
space superjacent to land because rights
to this water space are analytically
indistinguishable from rights to air
space superjacent to land, which, as
discussed in this preamble, are treated
as real property. See Rev. Rul. 71-286.

XI. Renewable Energy

A. Consequence of Net Metering on an
Asset’s Qualification as Real Property

Under §1.856—10(d)(3)(1) of the
proposed regulations, to qualify as real
property, a structural component must
serve an IPS and, even if capable of
producing income other than
consideration for the use or occupancy
of space, must not produce or contribute
to the production of such income. The
preamble to the proposed regulations
indicated that the Treasury Department
and the IRS are considering guidance to
address the treatment of any income
earned when a system that provides
electricity to an IPS held by a REIT also
transfers excess electricity to a utility
company. Commenters questioned
whether a structural component would
maintain its qualification as real

property if the structural component
served an IPS in its passive function but
also produced a product, such as
electricity, that was provided to third
parties. One commenter suggested that
the relevant test should be whether or
not the property has net sales of
electricity to the grid. Another
commenter noted that the amount of
electricity a building may net meter is
regulated by the marketplace because
utility companies often limit the
percentage or amount of electricity that
a building may net meter.

The Treasury Department and the IRS
are considering whether additional
guidance is necessary to address the
circumstances under which a distinct
asset that serves an IPS may produce
electricity that is also sold to third
parties and qualify as a structural
component of the IPS for REIT
purposes. Until additional guidance is
published in the Internal Revenue
Bulletin, in any taxable year in which
(1) the quantity of excess electricity
transferred to the utility company
during the taxable year from such
distinct assets does not exceed (2) the
quantity of electricity purchased from
the utility company during the taxable
year to serve the IPS, the IRS (x) will not
treat the transfer of such excess
electricity as affecting the qualification
of such distinct assets as structural
components of the IPS for REIT
purposes, (y) will exercise its authority
under section 856(c)(5)(J)(i) to treat any
income resulting from the transfer of
such excess electricity as not
constituting gross income for purposes
of section 856(c)(2) and (3), and (z) will
not treat any net income resulting from
the transfer of such excess electricity as
constituting net income derived from a
prohibited transaction under section
857(b)(6).

B. Qualification of Renewable Energy
Credits as Real Property for Purposes of
Sections 856 Though 859

Commenters requested that the final
regulations address the qualification of
renewable energy credits (RECs) as real
property. Renewable energy credits are
credits issued to a provider of renewable
energy and may be freely bought and
sold. The owner of a system that
produces renewable energy may sell
RECs without selling the system or the
electricity produced by the system.

Because RECs are intangible assets,
the Treasury Department and the IRS
have determined that RECs should be
analyzed as such under § 1.856-10(f) of
these final regulations. Thus, RECs do
not qualify as intangible real property
assets under these final regulations
because RECs may be sold separately



Federal Register/Vol. 81,

No. 169/ Wednesday, August 31, 2016 /Rules and Regulations

59857

from any real property to which they
relate.

C. Treatment of Renewable Energy
Assets as Real Property as a Matter of
Public Policy

Commenters urged the Treasury
Department and the IRS to allow REITs
to invest in solar energy sites as a means
of furthering clean energy objectives.
These commenters requested that
investors in solar energy have the same
access to REIT financing as investors in
conventional energy sources such as
natural gas, oil, and other fossil and
electric energy property. Other
commenters noted that private
investment would be encouraged by
treating certain electricity generating
assets as real property.

Congress has not provided for solar
energy assets to be treated differently
from other assets for purposes of
determining whether the assets qualify
as real property under the REIT
provisions. For this reason, the final
regulations do not adopt this suggestion.

D. Treatment of Sunlight and Wind
Rights as Interests in Land

Commenters suggested that sunlight
used to power a solar energy site should
be considered either real property or an
interest in real property. One
commenter analogized sunlight and
wind to rights to air space, suggested
that a REIT should be allowed to sell the
rights to the sunlight or wind enjoyed
on its property to third parties, and
further suggested that a REIT should be
able to treat income from the sale of
such rights as qualifying income. This
commenter posited that the process
used to convert sunlight into electricity
is analogous to the process inherent in
fruit-bearing plants, which are
discussed in § 1.856—10(g), Example 1,
of the proposed regulations, and that the
sunlight, like the plants in Example 1,
should be treated as real property.
Another commenter characterized
sunlight as a resource analogous to oil,
gas, and mineral resources inherent in
land.

The Treasury Department and the IRS
agree that a REIT may lease the air space
superjacent to its land, which is an
interest in its land, and may allow its
tenants access to sunlight and wind.
The Treasury Department and the IRS,
however, are not aware of an approach
that could be used to enable a REIT to
rent or grant an interest in sunlight or
wind separate from its interest in the
land or the air space superjacent to the
land. Therefore, these final regulations
do not adopt these suggestions.

E. Qualification of a Concentrating
Solar Power System and its Associated
Assets as Real Property for Purposes of
Sections 856 Trough 859

A commenter suggested that a
concentrating solar power system uses
assets that differ from PV panels to
harvest solar energy. This commenter
suggested that a concentrating solar
power system, including, for example, a
parabolic trough system, should be
considered real property under these
final regulations.

The Treasury Department and the IRS
have concluded that this type of system
is comprised of many distinct assets that
may serve different functions. As
illustrated in § 1.856—10(g), Examples 8
and 9, these distinct assets may be
analyzed using the standards provided
in the final regulations for OIPSs and
structural components. Accordingly,
concentrating solar power systems and
their associated assets are not added to
the lists of qualifying assets in these
final regulations.

XII. Examples

Section 1.856—10(g) of the proposed
regulations provided thirteen examples
illustrating the application of the
proposed regulations in a variety of
factual scenarios.

A. References to Net Leases

Each of § 1.856-10(g), Examples 1, 5,
6, 7, 8, and 10, of the proposed
regulations stated that the REIT enters
into a long term, triple-net lease of
property. A commenter noted that the
term ‘net lease” is not defined for
purposes of section 856 and, therefore,
may encompass different economic
arrangements, the variations in which
are not relevant to whether property is
real property. The commenter further
contended that many REITs do not net
lease their assets. The commenter
suggested that if it is necessary to
describe the underlying facts, the term
“lease” is sufficient and avoids the
implication that a REIT must net lease
its asset.

Each of Examples 1, 5, 6, 7, 8, and 10
of the proposed regulations stated that
the assets are net leased to avoid any
potential implication that the REIT is
operating the property. Examples 1, 5, 6,
7, 8, and 10 are revised in these final
regulations to provide that the REIT
neither operates the property nor
provides services to the lessee.

B. Example 4

Section 1.856-10(g), Example 4, of the
proposed regulations analyzed whether
a bus shelter is an IPS. One commenter
suggested that Example 4 be deleted
because it was uncertain if a REIT

would make a section 1033(g) 13 election
with respect to the bus shelter.
Additionally, the commenter was not
aware of any REIT that leases or intends
to lease bus shelters to a transit
authority and believed that such
shelters are rarely relocated. For these
reasons, the commenter recommended
that the example be stricken. No
commenters, however, disagreed with
the conclusion in the example.

The Treasury Department and the IRS
believe that Example 4 is helpful
because it describes a structure that is
not permanently affixed and thus does
not qualify as an IPS under the
standards provided in the regulations.
Therefore, these final regulations do not
adopt this suggestion.

C. Example 6

Section 1.856—10(g), Example 6, of the
proposed regulations illustrated the
definition of structural component in
the context of a data center. One
commenter suggested changes to
Example 6 including clarification that
the electrical system and
telecommunication infrastructure
systems are (1) embedded in significant
part within the walls and floors of the
building, (2) would be difficult to
remove, and (3) are intended to remain
in place indefinitely. Although
suggestions (1) and (2) would clarify the
example and would not affect the
analysis or conclusion of the example,
suggestion (3) is not relevant because
the structural component factors in
§1.856-10(d)(3)(ii)(B) of the proposed
regulations do not include the intent of
the owner of the asset. Accordingly,
these final regulations revise Example 6
to accurately reflect the integration of
these assets into the data center
building.14

Another commenter suggested that
cross-connects used in a data center
should not be considered real property
because the cross-connects produce
income that is not for the use or
occupancy of space and this income is
significant in comparison to the income
produced by other assets in a data
center. Example 6 did not, and was not
intended to, address every distinct asset
that may be part of a data center.
Distinct assets that are not addressed in
the example may be analyzed by
applying the standards set forth in the
proposed regulations. Accordingly, no

13 Section 1033(g)(3) provides that a taxpayer may
elect to treat property that constitutes an outdoor
advertising display as real property for purposes of
chapter 1 of the Code.

14 For consistency and clarity, similar revisions
have been made to other examples illustrating the
definition of structural component.
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change was made to the final regulation
in response to this comment.

E. Example 8

Section 1.856—10(g), Example 8, of the
proposed regulations analyzed a solar
energy site that includes land,
photovoltaic modules (PV modules),
mounts and an exit wire. The solar
energy site was triple-net leased to an
operator who uses the assets to produce
and transmit energy to an electrical
power grid for sale to third parties. The
example concluded that the land,
mounts, and exit wire qualify as real
property and that the PV modules do
not qualify as IPSs because they convert
solar energy into electricity, which is an
active function.

One commenter requested that the
Treasury Department and the IRS
update Example 8 to include an analysis
of inverters, which the commenter
contended serve an active function
compared to PV modules, which the
commenter contended are relatively
passive. Another commenter elaborated
on the function of the PV modules,
above ground wiring, and inverters. The
commenter proposed adding language to
Example 8 to state that these assets have
no moving parts and are therefore
passive.

The Treasury Department and the IRS
have concluded that PV modules and
inverters that are used in the generation
of energy for sale to third parties do not
qualify as IPSs under the proposed
regulations. The Treasury Department
and the IRS do not believe the inclusion
of above ground wiring in Example 8,
which already analyzes an exit wire, is
necessary to illustrate the application of
the rules in § 1.856—10 to above ground
wiring. For these reasons, the final
regulations do not adopt these
suggestions.

F. Example 9

Section 1.856—10(g), Example 9, of the
proposed regulations described a solar
energy site similar to the solar energy
site in Example 8, except that the solar
energy site in Example 9 is mounted on
land adjacent to an office building
owned by the REIT. Other than
occasional transfers of electricity to the
grid, the solar energy site in Example 9
serves only the REIT’s office building to
which it is constituent. The solar energy
site in Example 9 of the proposed
regulations qualifies as a structural
component.

A commenter recommended revisions
to the statements in Example 9 that the
solar energy site was (1) designed
specifically for the particular office
building of which it is a part and (2)
expensive and time consuming to install

and remove. The commenter stated that
most materials used for solar rooftop
and other smaller-scale installations are
mass-produced and standardized and
can be removed and reinstalled without
major complications or damage. These
final regulations revise Example 9 to
state that the size and other
specifications of the solar energy system
were established to serve the needs of
the office building and that no facts
indicate that the solar energy system
will not remain in place indefinitely.

Another commenter requested
clarification of the term “occasionally
transfers.” This commenter
recommended changing “occasionally
transfers” to “regularly transfers” in
describing the transfer of energy from
the solar energy site to a utility
company. As discussed in section XI.A.
of this preamble, the Treasury
Department and the IRS are considering
whether additional guidance is
necessary to address this commenter’s
concern. Until the issuance of such
additional guidance, the Treasury
Department and the IRS (1) will not
treat the transfer of the excess electricity
as affecting the qualification of the
distinct assets as structural components
of the IPS for REIT purposes, (2) will
exercise its authority under section
856(c)(5)(J)(i) to treat any income
resulting from the transfer of the excess
electricity as not constituting gross
income for purposes of section 856(c)(2)
and (3), and (3) will not treat any net
income resulting from the transfer of the
excess electricity as constituting net
income derived from a prohibited
transaction under section 857(b)(6).

A commenter noted that even when a
building uses all of the solar electricity
produced by a solar energy site, such as
the one in Example 9, the tenant of the
building may earn income through the
sale of RECs awarded under a local
renewable portfolio standard. The
Treasury Department and the IRS
believe that income earned by a tenant
from REGs in this situation would not
affect the qualification of the solar
energy site as a structural component.
The tax consequences of income earned
by a REIT from RECs are beyond the
scope of this guidance.

Another commenter requested that
Example 9 be modified to address wind
facilities rather than solar facilities. The
Treasury Department and the IRS
believe that the components of wind
facilities may similarly be analyzed
using the standards provided in § 1.856—
10(d)(3) of the proposed regulations. For
these reasons, the final regulations do
not adopt these recommendations.

G. Example 10

Section 1.856—10(g), Example 10, of
the proposed regulations addressed
application of the proposed regulations
to a pipeline transmission system.
Distinct assets of the pipeline
transmission system include
underground pipelines, storage tanks,
valves, vents, meters, and compressors.
The example stated that the pipeline
transmission system serves a passive
function, containing oil, and an active
function, transporting oil. The example
further stated that, even though the
pipeline transmission system serves an
active function, a distinct asset within
the system may nevertheless be an IPS
if that asset does not perform an active
function.

One commenter noted that whether
the entire system performs an active
function is not relevant because the
system is composed of distinct assets,
each of which must be separately
analyzed. The Treasury Department and
the IRS believe that Example 10 is
helpful because it demonstrates that a
distinct asset within a system may still
qualify as an IPS, or a structural
component thereof, even though the
system serves an active function.

As discussed in section III.A.2. of this
preamble, these final regulations
include providing a conduit or route as
a permitted passive function and retain
transport, which has been clarified to
mean cause to move, as a prohibited
active function. The Treasury
Department and the IRS have revised
Example 10 to illustrate that the
pipelines in Example 10 serve the
passive function of providing a conduit.

Another commenter suggested
revising Example 10 so that the pipeline
transmission system transports natural
gas rather than oil and suggested
changing the vents and valves to
isolation valves and vents, pressure
control valves, relief valves, and
pressure regulating stations. The
commenter also suggested that Example
10 be revised to apply the factors set
forth in the regulations to determine
whether these assets are structural
components. These final regulations
incorporate this commenter’s
suggestions.

In addition, commenters argued that
the compressors within a pipeline
transmission system are analogous to
elevators and escalators within a
building, with the function of moving
things or people within an IPS. One
commenter noted that compressors may
be viewed as performing a propelling
function. Another commenter suggested
that elevators and escalators serve a
building by enabling access to taller



Federal Register/Vol. 81, No. 169/ Wednesday, August 31, 2016/Rules and Regulations

59859

buildings, higher levels of occupancy,
and more efficient usage. Another
commenter suggested that compressors
enable the efficient use of space within
a pipeline.

To qualify as a structural component,
a distinct asset must serve an IPS in its
passive function. The compressors that
transport natural gas through the
pipeline transmission system in
Example 10 do not serve the
underground pipelines in their passive
function of providing a conduit but
rather cause the natural gas to move
through the conduit, which is an active
function. For this reason, these final
regulations do not adopt these
suggestions.

H. Example 11

Section 1.856-10(g), Example 11, of
the proposed regulations addressed
whether goodwill established under
GAAP as a result of the acquisition of
stock of a corporation that owned a
hotel qualifies as real property for
purposes of sections 856 through 859.
This example stated that the amount of
the acquisition cost allocated to the
hotel was limited to the hotel’s
depreciated replacement cost. The
example also stated that the difference
between the amount paid for the
acquired corporation’s stock and the
depreciated replacement cost of the
hotel was treated as goodwill
attributable to the acquired hotel. The
Treasury Department and the IRS have
been advised that depreciated
replacement cost is no longer the
standard under GAAP for valuing
property such as the hotel. The Treasury
Department and the IRS have therefore
removed this example.

L. Example 13

Section 1.856—10(g), Example 13, of
the proposed regulations addressed
whether a license to operate a casino is
real property. Example 13 concluded
that because the license permits the
holder to engage in the business of
operating a casino the license is not real
property even though the license
applies only to the REIT’s building and
cannot be transferred to another
location.

One commenter stated that in some
foreign jurisdictions, a casino license
may be more in the nature of a zoning
permit that may be transferred to a
subsequent buyer. This commenter
suggested that a license that runs with
the land is more in the nature of a
zoning permit. The commenter
recommended either deleting Example
13 or revising it to distinguish
transferable zoning-based or similar real
estate-based licenses.

Another commenter noted that the
permitted use of a facility for gaming
purposes may enhance its value as real
estate, apart from the value of the
gaming license itself. The commenter
also remarked that zoning laws
frequently restrict gaming activities or
liquor sales to particular geographical
areas or locations, which restrictions, in
general, favorably affect the value of real
estate in these areas or locations.

These final regulations do not adopt
these recommendations. Under § 1.856—
10(f) of the proposed regulations,
whether a license runs with the land is
not dispositive in determining whether
the license is real property for purposes
of sections 856 through 859. The
valuation of real property, including any
effect that zoning may have on the value
of real property, are beyond the scope of
these final regulations.

J. Additional Examples

The Treasury Department and the IRS
received requests to add additional
examples to the final regulations.

Section VIIL.B. of this preamble
describes comments received requesting
clarification that intangible assets
related to in-place above-market leases
in which the REIT is the lessor and
below-market leases in which the REIT
is the lessee be treated as qualifying real
property. As discussed in section VILB.,
these final regulations include § 1.856—
10(g), Example 11, which illustrates the
application of these final regulations to
an in-place above-market lease that
produces both rents from real property
under section 856(d)(1) and other
income that does not qualify as rents
from real property under section
856(d)(1).

A commenter suggested adding an
example applying these final regulations
to an electric transmission and
distribution system. The Treasury
Department and the IRS believe that the
distinct assets of an electric
transmission and distribution system
are similar in many respects to the
distinct assets of the solar energy site
addressed by § 1.856—10(g), Example 8
of the proposed regulations, and may be
analyzed using the standards provided
in §1.856—-10(d)(2) and (3) of the
proposed regulations. Accordingly,
these final regulations adequately
address the distinct assets that may be
part of an electrical transmission and
distribution system.

Another commenter suggested that
the final regulations include an example
illustrating the components of an in-
ground swimming pool. (The proposed
regulations listed the pool itself as an
OIPS.) The Treasury Department and
the IRS are not aware that there have

been significant questions concerning
whether the various components qualify
as real property. Therefore, these final
regulations do not include an example
addressing whether these components
qualify as real property for purposes of
sections 856 through 859.

XIII. Additional Comments

A. Potential Tax Inequality Among
Taxpayers

Three commenters viewed the
proposed regulations as a substantial
expansion of the definition of real
property. The Treasury Department and
the IRS believe that the proposed
regulations and these final regulations
generally clarify existing law. These
commenters also called for equal
application of the tax laws and appear
to believe that REIT's are a vehicle that
some corporations use to avoid taxes.
The REIT structure was established by
Congress in 1960, and it is not within
the scope of these final regulations to
change the REIT structure as these
commenters suggest.

B. Clarification That Buildings Can Be
on or Inside of Other Buildings or IPSs

A commenter requested that the final
regulations clarify that buildings can be
on or inside of other buildings or IPSs.
The Treasury Department and the IRS
believe that this comment was
adequately addressed by the proposed
regulations, which provided that the
affixation of an IPS (which may be a
building) may be to land or to another
IPS. In addition, § 1.856—10(g), Example
3, concludes that a large sculpture
inside an office building qualifies as an
IPS. A building inside another building
is not analytically different from the
sculpture inside the building in
Example 3. Accordingly, the proposed
regulations, as finalized by this Treasury
decision, adequately address this
commenter’s concern.

C. Qualification of Appurtenances and
Zoning and Similar Rights

A commenter suggested that
appurtenances should be included in
the definition of land. The commenter
suggested that real estate law provides
that an appurtenance encompasses
easements and rights of way over
another’s land to access one’s own land.
In addition, this commenter suggested
that zoning and similar rights should be
included in the definition of real
property.

Taxpayers should apply § 1.856—
10(f)(2) of these final regulations, which
addresses the treatment of rights for the
use, enjoyment, or occupation of land,
to determine whether an appurtenance
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qualifies as real property for purposes of
sections 856 through 859. Zoning rights
may increase the value of real property.
Consistent with §1.856-2(d)(3), if a
zoning right is considered a separate
asset under GAAP, then the zoning right
should be analyzed as an intangible
asset under section 1.856—10(f) of these
final regulations.

D. Additional Comments

A commenter suggested that the final
regulations address the definition of
rents from real property, eliminate the
standard requiring that total assets be
based on GAAP, and regulate the type
of services that a taxable REIT
subsidiary may provide. These issues
are beyond the scope of these final
regulations.

Effective/ Applicability Date

These final regulations apply to
taxable years that begin after August 31,
2016. Under section 856(c)(4), whether
a taxpayer loses status as a REIT in one
quarter may depend on whether the
taxpayer satisfied section 856(c)(4) at
the close of one or more prior quarters.
For purposes of applying the first
sentence of the flush language in section
856(c)(4) to a quarter in a taxable year
that begins after August 31, 2016, these
final regulations apply in determining
whether the taxpayer met the
requirements of section 856(c)(4) at the
close of prior quarters. Taxpayers may
rely on these final regulations for
quarters that end before the
applicability date.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements
of Executive Order 12866, as
supplemented and reaffirmed by
Executive Order 13563. Therefore, a
regulatory impact assessment is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations, and
because the regulations do not impose a
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, the proposed
regulations preceding these final
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business. No
comments were received.

Drafting Information

The principal author of these
regulations is Julanne Allen, Office of
Associate Chief Council (Financial

Institutions and Products). However,
other personnel from the Treasury
Department and the IRS participated in
their development.

Statement of Availability of IRS
Documents

The IRS revenue rulings and revenue
procedure cited in this preamble are
published in the Internal Revenue
Bulletin (or Cumulative Bulletin) and
are available from the Superintendent of
Documents, U.S. Government
Publishing Office, Washington, DC
20402, or by visiting the IRS Web site
at www.irs.gov.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.856-3(d) is revised to
read as follows:

§1.856-3 Definitions.
* * * * *

(d) Real property. See § 1.856—10 for
the definition of real property. A
regulation that adopts the definition of
real property in this paragraph is to be
interpreted as if it had referred to
§1.856-10.

* * * * *

m Par. 3. Section 1.856—-10 is added to
read as follows:

§1.856-10 Definition of real property.

(a) In general. This section provides
definitions for purposes of part II,
subchapter M, chapter 1 of the Internal
Revenue Code. Paragraph (b) of this
section defines real property, which
includes land as defined under
paragraph (c) of this section and
improvements to land as defined under
paragraph (d) of this section.
Improvements to land include
inherently permanent structures as
defined under paragraph (d)(2) of this
section and structural components of
inherently permanent structures as
defined under paragraph (d)(3) of this
section. Paragraph (e) of this section
provides rules for determining whether
an item is a distinct asset for purposes
of applying the definitions in
paragraphs (b), (c), and (d) of this
section. Paragraph (f) of this section

identifies intangible assets that are real
property or interests in real property.
Paragraph (g) of this section provides
examples illustrating the rules of
paragraphs (b) through (f) of this
section. Paragraph (h) of this section
provides the effective/applicability date
for this section.

(b) Real property. The term real
property means land and improvements
to land. Local law definitions are not
controlling for purposes of determining
the meaning of the term real property.

(c) Land. Land includes water and air
space superjacent to land and natural
products and deposits that are
unsevered from the land. Natural
products and deposits, such as crops,
water, ores, and minerals, cease to be
real property when they are severed,
extracted, or removed from the land.
The storage of severed or extracted
natural products or deposits, such as
crops, water, ores, and minerals, in or
upon real property does not cause the
stored property to be recharacterized as
real property.

(d) Improvements to land—(1) In
general. The term improvements to land
means inherently permanent structures
and their structural components.

(2) Inherently permanent structure—
(i) In general. The term inherently
permanent structure means any
permanently affixed building or other
permanently affixed structure.
Affixation may be to land or to another
inherently permanent structure and may
be by weight alone. If the affixation is
reasonably expected to last indefinitely
based on all the facts and
circumstances, the affixation is
considered permanent. A distinct asset
that serves an active function, such as
an item of machinery or equipment, is
not a building or other inherently
permanent structure.

(ii) Building—(A) In general. A
building encloses a space within its
walls and is covered by a roof.

(B) Types of buildings. Buildings
include the following distinct assets if
permanently affixed: Houses;
apartments; hotels; motels; enclosed
stadiums and arenas; enclosed shopping
malls; factory and office buildings;
warehouses; barns; enclosed garages;
enclosed transportation stations and
terminals; and stores.

(iii) Other inherently permanent
structures—(A) In general. Other
inherently permanent structures serve a
passive function, such as to contain,
support, shelter, cover, protect, or
provide a conduit or a route, and do not
serve an active function, such as to
manufacture, create, produce, convert,
or transport.
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(B) Types of other inherently
permanent structures. Other inherently
permanent structures include the
following distinct assets if permanently
affixed: Microwave transmission, cell,
broadcast, and electrical transmission
towers; telephone poles; parking
facilities; bridges; tunnels; roadbeds;
railroad tracks; transmission lines;
pipelines; fences; in-ground swimming
pools; offshore drilling platforms;
storage structures such as silos and oil
and gas storage tanks; and stationary
wharves and docks. Other inherently
permanent structures also include
outdoor advertising displays for which
an election has been properly made
under section 1033(g)(3).

(iv) Facts and circumstances
determination. If a distinct asset (within
the meaning of paragraph (e) of this
section) does not serve an active
function as described in paragraph
(d)(2)(iii)(A) of this section and is not
otherwise listed in paragraph
(d)(2)(i1)(B) or (d)(2)(iii)(B) of this
section or in guidance published in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii) of this chapter), the
determination of whether that asset is
an inherently permanent structure is
based on all the facts and
circumstances. In particular, the
following factors must be taken into
account:

(A) The manner in which the distinct
asset is affixed to real property;

(B) Whether the distinct asset is
designed to be removed or to remain in
place indefinitely;

(C) The damage that removal of the
distinct asset would cause to the item
itself or to the real property to which it
is affixed;

(D) Any circumstances that suggest
the expected period of affixation is not
indefinite (for example, a lease that
requires or permits removal of the
distinct asset upon the expiration of the
lease); and

(E) The time and expense required to
move the distinct asset.

(3) Structural components—(i) In
general. The term structural component
means any distinct asset (within the
meaning of paragraph (e) of this section)
that is a constituent part of and
integrated into an inherently permanent
structure, serves the inherently
permanent structure in its passive
function, and, even if capable of
producing income other than
consideration for the use or occupancy
of space, does not produce or contribute
to the production of such income. If
interconnected assets work together to
serve an inherently permanent structure
with a utility-like function (for example,
systems that provide a building with

electricity, heat, or water), the assets are
analyzed together as one distinct asset
that may be a structural component. A
structural component may qualify as
real property only if the real estate
investment trust (REIT) holds its interest
in the structural component together
with a real property interest in the space
in the inherently permanent structure
served by the structural component. A
mortgage secured by a structural
component is a real estate asset only if
the mortgage is also secured by a real
property interest in the inherently
permanent structure served by the
structural component. If a distinct asset
is customized in connection with the
rental of space in or on an inherently
permanent structure to which the asset
relates, the customization does not
affect whether the distinct asset is a
structural component.

(ii) Types of structural components.
Structural components include the
following distinct assets and systems if
integrated into the inherently
permanent structure and held together
with a real property interest in the space
in the inherently permanent structure
served by that distinct asset or system:
Wiring; plumbing systems; central
heating and air-conditioning systems;
elevators or escalators; walls; floors;
ceilings; permanent coverings of walls,
floors, and ceilings; windows; doors;
insulation; chimneys; fire suppression
systems, such as sprinkler systems and
fire alarms; fire escapes; central
refrigeration systems; security systems;
and humidity control systems.

(iii) Facts and circumstances
determination. If an interest in a distinct
asset (within the meaning of paragraph
(e) of this section) is held together with
a real property interest in the space in
the inherently permanent structure
served by that distinct asset and that
asset is not otherwise listed in
paragraph (d)(3)(ii) of this section or in
guidance published in the Internal
Revenue Bulletin (see § 601.601(d)(2)(ii)
of this chapter), the determination of
whether that asset is a structural
component is based on all the facts and
circumstances. In particular, the
following factors must be taken into
account:

(A) The manner, time, and expense of
installing and removing the distinct
asset;

(B) Whether the distinct asset is
designed to be moved;

(C) The damage that removal of the
distinct asset would cause to the item
itself or to the inherently permanent
structure to which it is affixed;

(D) Whether the distinct asset serves
a utility-like function with respect to the
inherently permanent structure;

(E) Whether the distinct asset serves
the inherently permanent structure in
its passive function;

(F) Whether the distinct asset
produces income from consideration for
the use or occupancy of space in or
upon the inherently permanent
structure;

(G) Whether the distinct asset is
installed during construction of the
inherently permanent structure; and

(H) Whether the distinct asset will
remain if the tenant vacates the
premises.

(e) Distinct asset—(1) In general. A
distinct asset is analyzed separately
from any other assets to which the asset
relates to determine if the asset is real
property, whether as land, an inherently
permanent structure, or a structural
component of an inherently permanent
structure.

(2) Facts and circumstances. The
determination of whether a particular
separately identifiable item of property
is a distinct asset is based on all the
facts and circumstances. In particular,
the following factors must be taken into
account:

(i) Whether the item is customarily
sold or acquired as a single unit rather
than as a component part of a larger
asset;

(ii) Whether the item can be separated
from a larger asset, and if so, the cost of
separating the item from the larger asset;

(iii) Whether the item is commonly
viewed as serving a useful function
independent of a larger asset of which
it is a part; and

(iv) Whether separating the item from
a larger asset of which it is a part
impairs the functionality of the larger
asset.

(f) Intangible assets—(1) In general.
To the extent that an intangible asset,
including an intangible asset established
under generally accepted accounting
principles (GAAP) as a result of an
acquisition of real property or an
interest in real property, derives its
value from real property or an interest
in real property, is inseparable from that
real property or interest in real property,
and does not produce or contribute to
the production of income other than
consideration for the use or occupancy
of space, the intangible asset is real
property or an interest in real property.

(2) Licenses and permits. A license,
permit, or other similar right that is
solely for the use, enjoyment, or
occupation of land or an inherently
permanent structure and that is in the
nature of a leasehold or easement
generally is an interest in real property.
A license or permit to engage in or
operate a business is not real property
or an interest in real property if the
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license or permit produces or
contributes to the production of income
other than consideration for the use or
occupancy of space.

(g) Examples. The following examples
demonstrate the rules of this section.
Examples 1 and 2 illustrate the
definition of land as provided in
paragraph (c) of this section. Examples
3 through 10 illustrate the definition of
improvements to land as provided in
paragraph (d) of this section. Finally,
Examples 11 through 13 illustrate
whether certain intangible assets are
real property or interests in real
property as provided in paragraph (f) of
this section.

Example 1. Natural products of land. A is
a REIT. REIT A owns land with perennial
fruit-bearing plants. REIT A leases the fruit-
bearing plants to a tenant and grants the
tenant an easement to enter the land to
cultivate the plants and to harvest the fruit.
The lease and easement are long-term and
REIT A provides no services to the tenant.
The unsevered plants are natural products of
the land and are land within the meaning of
paragraph (c) of this section. The tenant
annually harvests fruit from the plants. Upon
severance from the land, the harvested fruit
ceases to qualify as land. Storage of the
harvested fruit upon or within real property
does not cause the harvested fruit to be real
property.

Example 2. Water space superjacent to
land. REIT B leases a marina from a
governmental entity. The marina is
comprised of U-shaped boat slips and end
ties. The U-shaped boat slips are spaces on
the water that are surrounded by a dock on
three sides. The end ties are spaces on the
water at the end of a slip or on a long,
straight dock. REIT B rents the boat slips and
end ties to boat owners. The boat slips and
end ties are water space superjacent to land
that is land within the meaning of paragraph
(c) of this section and, therefore, are real
property.

Example 3. Indoor sculpture. (i) REIT C
owns an office building and a large sculpture
in the atrium of the building. The sculpture
measures 30 feet tall by 18 feet wide and
weighs five tons. The building was
specifically designed to support the
sculpture, which is permanently affixed to
the building by supports embedded in the
building’s foundation. The sculpture was
constructed within the building. Removal
would be costly and time consuming and
would destroy the sculpture. The sculpture is
reasonably expected to remain in the
building indefinitely. The sculpture does not
manufacture, create, produce, convert,
transport, or serve any similar active
function.

(ii) The sculpture is not an asset listed in
paragraph (d)(2)(iii)(B) of this section, and,
therefore, the sculpture is an asset that must
be analyzed to determine whether it is an
inherently permanent structure using the
factors provided in paragraph (d)(2)(iv) of
this section. The sculpture—

(A) Is permanently affixed to the building
by supports embedded in the building’s
foundation;

(B) Is not designed to be removed and is
designed to remain in place indefinitely;

(C) Would be damaged if removed and
would damage the building to which it is
affixed;

(D) Will remain affixed to the building after
any tenant vacates the premises and will
remain affixed to the building indefinitely;
and

(E) Would require significant time and
expense to move.

(iii) The factors described in this paragraph
(g) Example 3 (ii)(A) through (E) all support
the conclusion that the sculpture is an
inherently permanent structure within the
meaning of paragraph (d)(2) of this section
and, therefore, is real property.

Example 4. Bus shelters. (i) REIT D owns
400 bus shelters, each of which consists of
four posts, a roof, and panels enclosing two
or three sides. REIT D enters into a long-term
lease with a local transit authority for use of
the bus shelters. Each bus shelter is
prefabricated from steel and is bolted to the
sidewalk. Bus shelters are disassembled and
moved when bus routes change. Moving a
bus shelter takes less than a day and does not
significantly damage either the bus shelter or
the real property to which it was affixed.

(ii) The bus shelters are not permanently
affixed enclosed transportation stations or
terminals and do not otherwise meet the
definition of a building in paragraph (d)(2)(ii)
of this section nor are they listed as types of
other inherently permanent structures in
paragraph (d)(2)(iii)(B) of this section.
Therefore, the bus shelters must be analyzed
to determine whether they are inherently
permanent structures using the factors
provided in paragraph (d)(2)(iv) of this
section. The bus shelters—

(A) Are not permanently affixed to the land
or an inherently permanent structure;

(B) Are designed to be removed and are not
designed to remain in place indefinitely;

(C) Would not be damaged if removed and
would not damage the sidewalks to which
they are affixed;

(D) Will not remain affixed after the local
transit authority vacates the site and will not
remain affixed indefinitely; and

(E) Would not require significant time and
expense to move.

(iii) The factors described in this paragraph
(g) Example 4 (ii)(A) through (E) all support
the conclusion that the bus shelters are not
inherently permanent structures within the
meaning of paragraph (d)(2) of this section.
Although the bus shelters serve a passive
function of sheltering, the bus shelters are
not permanently affixed, which means the
bus shelters are not inherently permanent
structures within the meaning of paragraph
(d)(2) of this section and, therefore, are not
real property.

Example 5. Cold storage warehouse. (i)
REIT E owns a refrigerated warehouse (Cold
Storage Warehouse). REIT E enters into a
long-term lease with a tenant. REIT E neither
operates the Cold Storage Warehouse nor
provides services to its tenant. The tenant
uses the Cold Storage Warehouse to store
perishable products. Certain components and

utility systems that are integrated into the
Cold Storage Warehouse have been
customized to accommodate the tenant’s
need for refrigerated storage space. For
example, the Cold Storage Warehouse has
customized freezer walls and a central
refrigeration system. Freezer walls within the
Cold Storage Warehouse are specifically
designed to maintain the desired temperature
within the Cold Storage Warehouse. The
freezer walls and central refrigeration system
comprise a series of interconnected assets
that work together to serve a utility-like
function within the Cold Storage Warehouse,
were installed during construction of the
building, and will remain in place when the
tenant vacates the premises. The freezer
walls and central refrigeration system were
designed to remain permanently in place.

(ii) Walls and central refrigeration systems
are listed as structural components in
paragraph (d)(3)(ii) of this section and,
therefore, are real property. The
customization of the freezer walls does not
affect their qualification as structural
components of REIT E’s Cold Storage
Warehouse within the meaning of paragraph
(d)(3) of this section. Therefore, the freezer
walls and central refrigeration system are
structural components of REIT E’s Cold
Storage Warehouse.

Example 6. Data center. (i) REIT F owns a
building that it leases to a tenant under a
long-term lease. REIT F neither operates the
building nor provides services to its tenant.
To accommodate the particular requirements
for housing computer servers, certain interior
components and utility systems within the
building have been customized to provide a
higher level of functionality than a
conventional office building. These
customized systems are owned by REIT F
and include an electrical distribution and
redundancy system (Electrical System), a
central heating and air-conditioning system,
a telecommunication infrastructure system,
an integrated security system, a fire
suppression system, and a humidity control
system (each, a System). In addition, the
space for computer servers in REIT F’s
building has been constructed with raised
flooring that is integrated into the building to
accommodate the Systems. Each System is
comprised of a series of interconnected assets
that work together to serve a utility-like
function within the building. The Systems
are integrated into the office building, were
installed during construction of the building,
and will remain in place when the tenant
vacates the premises. Each of the Systems
was customized to enhance the capacity of
the System in connection with the rental of
space within the building.

(ii) The central heating and air-
conditioning system, integrated security
system, fire suppression system, and
humidity control system are listed as
structural components in paragraph (d)(3)(ii)
of this section and, therefore, are real
property. The customization of these Systems
does not affect the qualification of these
Systems as structural components of REIT F’s
building within the meaning of paragraph
(d)(3) of this section. Therefore, these
Systems are structural components of REIT
F’s building.
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(iii) In addition to wiring and flooring,
which are listed as structural components in
paragraph (d)(3)(ii) of this section and,
therefore, are real property, the Electrical
System and telecommunication
infrastructure system include equipment
used to ensure that the tenant is provided
with uninterruptable, stable power and
telecommunication services. The Electrical
System and telecommunication
infrastructure system are not listed in
paragraph (d)(3)(ii) of this section, and,
therefore, they must be analyzed to
determine whether they are structural
components of the building using the factors
provided in paragraph (d)(3)(iii) of this
section. The Electrical System and
telecommunication infrastructure system—

(A) Are embedded within the walls and
floors of the building and would be costly to
remove;

(B) Are not designed to be moved and are
designed specifically for the particular
building of which they are a part;

(C) Would not be significantly damaged
upon removal and, although removing them
would damage the walls and floors in which
they are embedded, their removal would not
significantly damage the building;

(D) Serve a utility-like function with
respect to the building;

(E) Serve the building in its passive
functions of containing, sheltering, and
protecting computer servers;

(F) Produce income as consideration for
the use or occupancy of space within the
building;

(G) Were installed during construction of
the building; and

(H) Will remain in place when the tenant
vacates the premises.

(iv) The factors described in this paragraph
(g) Example 6 (iii)(A), (B), and (D) through
(H) all support the conclusion that the
Electrical System and telecommunication
infrastructure system are structural
components of REIT F’s building within the
meaning of paragraph (d)(3) of this section
and, therefore, are real property. The factor
described in this paragraph (g) Example 6
(iii)(C) would support a conclusion that the
Electrical System and telecommunication
infrastructure system are not structural
components. However this factor does not
outweigh the factors supporting the
conclusion that the Electric System and
telecommunication infrastructure system are
structural components.

Example 7. Partitions. (i) REIT G owns an
office building that it leases to tenants under
long-term leases. REIT G neither operates the
office building nor provides services to its
tenants. Partitions are owned by REIT G and
are used to delineate space between tenants
and within each tenant’s space. The office
building has two types of interior, non-load-
bearing drywall partition systems: a
conventional drywall partition system
(Conventional Partition System) and a
modular drywall partition system (Modular
Partition System). Neither the Conventional
Partition System nor the Modular Partition
System was installed during construction of
the office building. Conventional Partition
Systems are comprised of fully integrated
gypsum board partitions, studs, joint tape,

and covering joint compound. Modular
Partition Systems are comprised of
assembled panels, studs, tracks, and exposed
joints. Both the Conventional Partition
System and the Modular Partition System
reach from the floor to the ceiling.

(ii) Depending on the needs of a new
tenant, the Conventional Partition System
may remain in place when a tenant vacates
the premises. The Conventional Partition
System is integrated into the office building
and is designed and constructed to remain in
areas not subject to reconfiguration or
expansion. The Conventional Partition
System can be removed only by demolition,
and, once removed, neither the Conventional
Partition System nor its components can be
reused. Removal of the Conventional
Partition System causes substantial damage
to the Conventional Partition System itself
but does not cause substantial damage to the
building.

(iii) Modular Partition Systems are
typically removed when a tenant vacates the
premises. Modular Partition Systems are not
designed or constructed to remain
permanently in place. Modular Partition
Systems are designed and constructed to be
movable. Each Modular Partition System can
be readily removed, remains in substantially
the same condition as before, and can be
reused. Removal of a Modular Partition
System does not cause any substantial
damage to the Modular Partition System
itself or to the building. The Modular
Partition System may be moved to
accommodate the reconfigurations of the
interior space within the office building for
various tenants that occupy the building.

(iv) The Conventional Partition System is
comprised of walls that are integrated into an
inherently permanent structure, and thus are
listed as structural components in paragraph
(d)(3)(ii) of this section. The Conventional
Partition System, therefore, is real property.

(v) The Modular Partition System is not
integrated into the building and, therefore, is
not listed in paragraph (d)(3)(ii) of this
section. Thus, the Modular Partition System
must be analyzed to determine whether it is
a structural component using the factors
provided in paragraph (d)(3)(iii) of this
section. The Modular Partition System—

(A) Is installed and removed quickly and
with little expense;

(B) Is designed to be moved and is not
designed specifically for the particular
building of which it is a part;

(C) Is not damaged, and the building is not
damaged, upon its removal;

(D) Does not serve a utility-like function
with respect to the building;

(E) Serves the building in its passive
functions of containing and protecting the
tenants’ assets;

(F) Produces income only as consideration
for the use or occupancy of space within the
building;

(G) Was not installed during construction
of the building; and

(H) Will not remain in place when a tenant
vacates the premises.

(vi) The factors described in this paragraph
(g) Example 7 (v)(A) through (D), (G) and (H)
all support the conclusion that the Modular
Partition System is not a structural

component of REIT G’s building within the
meaning of paragraph (d)(3) of this section
and, therefore, is not real property. The
factors described in this paragraph (g)
Example 7 (v)(E) and (F) would support a
conclusion that the Modular Partition System
is a structural component. These factors,
however, do not outweigh the factors
supporting the conclusion that the Modular
Partition System is not a structural
component.

Example 8. Solar energy site. (i) REIT H
owns a solar energy site, among the
components of which are land, photovoltaic
modules (PV Modules), mounts and an exit
wire. REIT H enters into a long-term lease
with a tenant for the solar energy site. REIT
H neither operates the solar energy site nor
provides services to its tenant. The mounts
support the PV Modules. The racks are
affixed to the land through foundations made
from poured concrete. The mounts will
remain in place when the tenant vacates the
solar energy site. The PV Modules convert
solar photons into electric energy
(electricity). The exit wire is buried
underground, is connected to equipment that
is in turn connected to the PV Modules, and
transmits the electricity produced by the PV
Modules to an electrical power grid, through
which the electricity is distributed for sale to
third parties.

(ii) REIT H’s PV Modules, mounts, and exit
wire are each separately identifiable items.
Separation from a mount does not affect the
ability of a PV Module to convert photons to
electricity. Separation from the equipment to
which it is attached does not affect the ability
of the exit wire to transmit electricity to the
electrical power grid. The types of PV
Modules and exit wire that REIT H owns are
each customarily sold or acquired as single
units. Removal of the PV Modules from the
mounts that support them does not damage
the function of the mounts as support
structures and removal is not costly. The PV
Modules serve the active function of
converting photons to electricity.
Disconnecting the exit wire from the
equipment to which it is attached does not
damage the function of that equipment, and
the disconnection is not costly. The PV
Modules, mounts, and exit wire are each
distinct assets within the meaning of
paragraph (e) of this section.

(iii) The land is real property as defined in
paragraph (c) of this section.

(iv) The mounts are designed and
constructed to remain in place indefinitely,
and they have a passive function of
supporting the PV Modules. The mounts are
not listed in paragraph (d)(2)(iii)(B) of this
section, and, therefore, the mounts are assets
that must be analyzed to determine whether
they are inherently permanent structures
using the factors provided in paragraph
(d)(2)(iv) of this section. The mounts—

(A) Are permanently affixed to the land
through the concrete foundations or molded
concrete anchors (which are part of the
mounts);

(B) Are not designed to be removed and are
designed to remain in place indefinitely;

(C) Would be damaged if removed;

(D) Will remain affixed to the land after the
tenant vacates the premises and will remain
affixed to the land indefinitely; and
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(E) Would require significant time and
expense to move.

(v) The factors described in this paragraph
(g) Example 8 (iv)(A) through (E) all support
the conclusion that the mounts are inherently
permanent structures within the meaning of
paragraph (d)(2) of this section and,
therefore, are real property.

(vi) The PV Modules convert solar photons
into electricity that is transmitted through an
electrical power grid for sale to third parties.
The conversion is an active function. Thus,
the PV Modules are items of machinery or
equipment and therefore are not inherently
permanent structures within the meaning of
paragraph (d)(2) of this section and, so, are
not real property. The PV Modules do not
serve the mounts in their passive function of
providing support; instead, the PV Modules
produce electricity for sale to third parties,
which is income other than consideration for
the use or occupancy of space. Thus, the PV
Modules are not structural components of
REIT H’s mounts within the meaning of
paragraph (d)(3) of this section and,
therefore, are not real property.

(vii) The exit wire is buried under the
ground and transmits the electricity
produced by the PV Modules to the electrical
power grid. The exit wire was installed
during construction of the solar energy site
and is designed to remain permanently in
place. The exit wire is permanently affixed
and is a transmission line, which is listed as
an inherently permanent structure in
paragraph (d)(2)(iii)(B) of this section.
Therefore, the exit wire is real property.

Example 9. Solar-powered building. (i)
REIT I owns a solar energy site similar to that
described in Example 8, except that REIT I's
solar energy site assets (Solar Energy Site
Assets) are mounted on land adjacent to an
office building owned by REIT L. REIT I
leases the office building and the solar energy
site to a single tenant. REIT I does not operate
the office building or the solar energy site
and does not provide services to its tenant.
Although the tenant occasionally transfers
excess electricity produced by the Solar
Energy Site Assets to a utility company, the
Solar Energy Site Assets are designed and
intended to produce electricity only to serve
the office building. The size and
specifications of the Solar Energy Site Assets
were designed to be appropriate to serve only
the electricity needs of the office building.
Although the Solar Energy Site Assets were
not installed during construction of the office
building, no facts indicate either that the
Solar Energy Site Assets will not remain in
place indefinitely or that they may be
removed if the tenant vacates the premises.

(ii) With the exception of the occasional
transfers of excess electricity to a utility
company, the Solar Energy Site Assets serve
the office building to which they are
adjacent, and, therefore, the Solar Energy Site
Assets are analyzed to determine whether
they are a structural component using the
factors provided in paragraph (d)(3)(iii) of
this section. The Solar Energy Site Assets—

(A) Are expensive and time consuming to
install and remove;

(B) Were designed with the size and
specifications needed to serve only the office
building;

(C) Will be damaged, but will not cause
damage to the office building, upon removal;

(D) Serve a utility-like function with
respect to the office building;

(E) Serve the office building in its passive
functions of containing, sheltering, and
protecting the tenant and the tenant’s assets;

(F) Produce income from consideration for
the use or occupancy of space within the
office building;

(G) Were not installed during construction
of the office building; and

(H) Will remain in place when the tenant
vacates the premises.

(iii) The factors described in this paragraph
(g) Example 9 (ii)(A) through (C) (in part),
(ii)(D) through (F), and (ii)(H) all support the
conclusion that the Solar Energy Site Assets
are a structural component of REIT I's office
building within the meaning of paragraph
(d)(3) of this section and, therefore, are real
property. The factors described in this
paragraph (g) Example 9 (ii)(C) (in part) and
(i1)(G) would support a conclusion that the
Solar Energy Site Assets are not a structural
component, but these factors do not outweigh
the factors supporting the conclusion that the
Solar Energy Site Assets are a structural
component.

(iv) The result in this Example 9 would not
change if, instead of the Solar Energy Site
Assets, solar shingles were used as the roof
of REIT I's office building. Solar shingles are
roofing shingles like those commonly used
for residential housing, except that they
contain built-in PV modules. The solar
shingle installation was specifically designed
and constructed to serve only the needs of
REIT I's office building, and the solar
shingles were installed as a structural
component to provide solar energy to REIT
I's office building (although REIT I's tenant
occasionally transfers excess electricity
produced by the solar shingles to a utility
company). The analysis of the application of
the factors provided in paragraph (d)(3)(ii) of
this section would be similar to the analysis
of the application of the factors to the Solar
Energy Site Assets in this paragraph (g)
Example 9 (ii) and (iii).

Example 10. Pipeline transmission system.
(i) REIT J owns a natural gas pipeline
transmission system that provides a conduit
to transport natural gas from unrelated third-
party producers and gathering facilities to
unrelated third-party distributors and end
users. REIT J enters into a long-term lease
with a tenant for the pipeline transmission
system. REIT ] neither operates the pipeline
transmission system nor provides services to
its tenant. The pipeline transmission system
is comprised of underground pipelines,
isolation valves and vents, pressure control
and relief valves, meters, and compressors.
Although the pipeline transmission system as
a whole serves an active function
(transporting natural gas), one or more
distinct assets within the system may
nevertheless be inherently permanent
structures that do not themselves perform
active functions. Each of these distinct assets
was installed during construction of the
pipeline transmission system and will
remain in place when the tenant vacates the
pipeline transmission system. Each of these
assets was designed to remain permanently
in place.

(ii) The pipelines are permanently affixed
and are listed as other inherently permanent
structures in paragraph (d)(2)(iii)(B) of this
section. Therefore, the pipelines are real
property.

(iii) Isolation valves and vents are placed
at regular intervals along the pipelines to
isolate and evacuate sections of the pipelines
in case there is need for a shut-down or
maintenance of the pipelines. Pressure
control and relief valves are installed at
regular intervals along the pipelines to
provide overpressure protection. The
isolation valves and vents and pressure
control and relief valves are not listed in
paragraph (d)(3)(ii) and, therefore, must be
analyzed to determine whether they are
structural components using the factors
provided in paragraph (d)(3)(iii) of this
section. The isolation valves and vents and
pressure control and relief valves—

(A) Are time consuming and expensive to
install and remove from the pipelines;

(B) Are designed specifically for the
particular pipelines for which they are a part;
(C) Will sustain damage and will damage

the pipelines if removed;

(D) Do not serve a utility-like function with
respect to the pipelines;

(E) Serve the pipelines in their passive
function of providing a conduit for natural
gas;

(F) Produce income only from
consideration for the use or occupancy of
space within the pipelines;

(G) Were installed during construction of
the pipelines; and

(H) Will remain in place when the tenant
vacates the premises.

(iv) The factors described in this paragraph
(g) Example 10 (iii)(A) through (C) and (iii)(E)
through (H) support the conclusion that the
isolation valves and vents and pressure
control and relief valves are structural
components of REIT J’s tanks or pipelines
within the meaning of paragraph (d)(3) of this
section and, therefore, are real property. The
factor described in this paragraph (g)
Example 10 (iii)(D) would support a
conclusion that the isolation valves and vents
and pressure control and relief valves are not
structural components, but this factor does
not outweigh the factors that support the
conclusion that the isolation valves and vents
and pressure control and relief valves are
structural components.

(v) Meters are used to measure the natural
gas passing into or out of the pipeline
transmission system for purposes of
determining the end users’ consumption.
Over long distances, pressure is lost due to
friction in the pipeline transmission system.
Compressors are required to add pressure to
transport natural gas through the entirety of
the pipeline transmission system. The meters
and compressors do not serve the tanks or
pipelines in their passive function of
providing a conduit for the natural gas, and
are used in connection with the production
of income from the sale and transportation of
natural gas, rather than as consideration for
the use or occupancy of space within the
pipelines. The meters and compressors are
not structural components within the
meaning of paragraph (d)(3) of this section
and, therefore, are not real property.
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Example 11. Above-market lease. REIT K
acquires an office building from an unrelated
third party subject to a long-term lease with
a single tenant under which the tenant pays
above-market rents. The above-market lease
is an intangible asset under GAAP. Seventy
percent of the value of the above-market lease
asset is attributable to income from the long-
term lease that qualifies as rents from real
property, as defined in section 856(d)(1). The
remaining thirty percent of the value of the
above-market lease asset is attributable to
income from the long-term lease that does
not qualify as rents from real property. The
portion of the value of the above-market lease
asset that is attributable to rents from real
property (here, seventy percent) derives its
value from real property, is inseparable from
that real property, does not produce or
contribute to the production of income other
than consideration for the use or occupancy
of space, and, therefore, is an interest in real
property under section 856(c)(5)(C) and a real
estate asset under section 856(c)(5)(B). The
remaining portion of the above-market lease
asset does not derive its value from real
property and, therefore, is not a real estate
asset.

Example 12. Land use permit. REIT L
receives a special use permit from the
government to place a cell tower on Federal
Government land that abuts a federal
highway. Government regulations provide
that the permit is not a lease of the land, but
is a permit to use the land for a cell tower.
Under the permit, the government reserves
the right to cancel the permit and
compensate REIT L if the site is needed for
a higher public purpose. REIT L leases space
on the tower to various cell service providers.
Each cell service provider installs its
equipment on a designated space on REIT L’s
cell tower. The permit does not produce, or
contribute to the production of, any income
other than REIT L'’s receipt of payments from
the cell service providers in consideration for
their being allowed to use space on the
tower. The permit is in the nature of a
leasehold that allows REIT L to place a cell
tower in a specific location on government
land. Therefore, the permit is an interest in
real property.

Example 13. License to operate a business.
REIT M owns a building and receives a
license from State to operate a casino in the
building. The license applies only to REIT
M’s building and cannot be transferred to
another location. REIT M’s building is an
inherently permanent structure under
paragraph (d)(2)(i) of this section and,
therefore, is real property. However, REIT
M'’s license to operate a casino is not a right
for the use, enjoyment, or occupation of REIT
M’s building but is rather a license to engage
in the business of operating a casino in the
building. Therefore, the casino license is not
real property.

(h) Effective/applicability date. The
rules of this section apply for taxable
years beginning after August 31, 2016.
For purposes of applying the first
sentence of the flush language of section
856(c)(4) to a quarter in a taxable year
that begins after August 31, 2016, the
rules of this section apply in

determining whether the taxpayer met
the requirements of section 856(c)(4) at
the close of prior quarters. Taxpayers
may rely on this section for quarters that
end before the applicability date.

Approved: August 8, 2016.
John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Mark J. Mazur,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2016-20987 Filed 8-30-16; 8:45 am)]
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DEPARTMENT OF HOMELAND
SECURITY
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33 CFR Part 165
[Docket Number USCG-2016-0665]
RIN 1625-AA00

Safety Zone; Great Egg Harbor Bay,
Marmora, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing two temporary safety zones
on the waters of Great Egg Harbor Bay
in Marmora, NJ. The first safety zone
includes all waters within 250 feet of
vessel and machinery conducting
demolition operations on the remaining
portions of the Route 9, Beesley Point
Bridge bascule span. This safety zone is
necessary to provide for the safety of life
on navigable waters during the
demolition and will re-route vessel
traffic through an alternate channel to
facilitate heavy marine equipment
operating in the main navigational
channel to remove the bascule span of
the bridge and will be in place
throughout the entire duration of the
demolition work.

The second safety zone includes all
waters within 500 yards of a blasting
vessel and equipment being used to
conduct bridge pile blasting operations,
which is the final phase of the
demolition of the Route 9, Beesley Point
Bridge bascule span. This safety zone
will only be enforced during times of
explosive detonation. The safety zone
will temporarily restrict vessel traffic
from transiting or anchoring in a portion
of the Great Egg Harbor Bay while pile
blasting and removal operations are
being conducted to facilitate the
removal of bridge piles from the
demolished Route 9, Beesley Point
Bridge.

DATES: This rule is effective without
actual notice from August 31, 2016
through October 20, 2016. For the
purposes of enforcement, actual notice
will be used from August 22, 2016, until
August 31, 2016. The second safety zone
will be enforced on or about October 1,
2016, only during times of explosive
detonation.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to, type
USCG-2016—0665 in the “SEARCH”
box and click “SEARCH.” Click on
Open Docket Folder on the line
associated with this rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Marine Science Technician
First Class Tom Simkins, U.S. Coast
Guard, Sector Delaware Bay, Waterways
Management Division, Coast Guard;
telephone (215) 271-4889, email
Tom.J.Simkins@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

COTP Captain of the Port

II. Background Information and
Regulatory History

In June of 2013, demolition work
began on the Route 9, Beesley Point
Bridge between Somers Point and
Marmora, NJ. Route 52 Construction, the
company performing this demolition
work, has completed all demolition of
the bridge and piles except the portion
of the bridge which has the bascule span
opening for the navigational channel.

During this phase of demolition heavy
marine equipment, to include a large
crane and barge, will be used to remove
the large bascule span arms and what is
left of the bridge tender house and
roadway. The barge and crane must be
placed in the navigational channel to
properly secure and remove what
remains of the bridge.

All piles from the demolished bridge
south of the bascule span have been
removed. All piles north of the bascule
span have been removed with the
exception of four piles, which are
attached to the bascule span for support.
The Coast Guard has reviewed Route 52
Construction’s plan to move the main
navigational channel 100 feet south of
the most southern portion of the
remaining bridge to allow vessel traffic
to safely pass during the demolition of
the bascule span. Once the bascule span
is removed, the piles will be removed
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and the bridge will be completely
removed from the waterway.

The removal of the remaining piles,
which are secured to the sea floor bed,
will be completed by using explosives,
after which the piles and debris will be
removed. The Captain of the Port,
Delaware Bay, has determined that
potential hazards associated with pile
blasting and removal operations,
beginning on or about October 1, 2016,
will be a safety concern for anyone
operating within 500 yards of pile
blasting and removal operations during
times of explosive detonation.

The purpose of this rule is to promote
maritime safety and protect vessels from
the hazards of bridge demolition and
pile blasting operations, and to maintain
safety of navigation in the Great Egg
Harbor Bay, in the vicinity of the Route
9, Beesley Point Bridge. The rule will
provide for a clear transit route for
vessels, provide a safety buffer around
the crane and barge while demolition
operations are conducted, and provide a
safety buffer around the blasting vessel
during times of explosive detonation.

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
final details for this event were not
received by the Coast Guard until
August 18, 2016, and the demolition
work will begin August 22, 2016. The
first safety zone is required by August
22, 2016, for the demolition of the
remaining portion of the bridge, and it
is impracticable to publish an NPRM
and consider comments before that date.
Allowing this event to go forward
without a safety zone in place would
expose mariners and the public to
unnecessary dangers associated with
bridge demolition operations. The crane
and barge must be placed in the main
navigational channel to facilitate the
removal of the remaining portion of the
bridge. Therefore, it is imperative that
there is a clear transit route and safety
zone around the demolition location.

Furthermore, the second safety zone
is needed for blasting operations which
will begin on or about October 1, 2016.
It is impracticable to publish an NPRM
and consider comments due to the short

window of time until the operation
begins. Allowing this event to go
forward without a safety zone in place
would expose mariners and the public
to unnecessary dangers associated with
pile blasting operations.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register for
the reasons we stated for not publishing
an NPRM. The Coast Guard expects
minimal impact to vessels transiting
through the alternate channel. Vessels
will be able to safely transit through the
alternate channel at all times, except
during times of explosive detonation.
The alternate channel will have the
same horizontal clearance and no
vertical clearance restriction, similar to
the current navigational channel.
Furthermore, notification for the first
safety zone will be made via marine
safety broadcast using VHF-FM channel
16 and through the Local Notice to
Mariners.

For the second safety zone, the pile
blasting operation, two blasting events
will occur on consecutive days to
complete both piers. Notification for the
second safety zone will be a
combination of broadcast notice to
mariners, local notice to mariners,
posted warning signs, 500 yard marine
traffic safety zone maintained by the
contractor’s safety boats during time of
explosive detonations, a 10 minute, 5
minutes, and 1 minute warning made by
the blasting vessel via VHF-FM channel
16, and warning signals at 5 minutes
with 3 short blasts of the air horn, and
1 minute warning of 2 short blasts of the
air horn. The schedule of the signals
will be posted along with all other
required company, Local, State, and
Federal signage.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port, Delaware Bay has
determined that potential hazards are
associated with demolition and pile
blasting operations of the Route 9,
Beesley Point Bridge, over the Great Egg
Harbor Bay, in Marmora, NJ from
August 22, 2016, through October 20,
2016. The rule will provide for a clear
transit route for vessels, provide a safety
buffer around the crane and barge while
demolition operations are conducted,
and provide a safety buffer around the
blasting vessel during times of explosive
detonation.

The rule will minimally impact
vessels transiting through the Great Egg
Harbor Bay navigational channel, in the
vicinity of the Route 9, Beesley Point

Bridge because vessels will be able to
safely transit through an adequate
alternate channel, except during times
of explosive detonation. The alternate
channel will have the same horizontal
clearance and no vertical clearance
restriction, similar to the current
navigational channel.

IV. Discussion of the Rule

On August 22, 2016, demolition work
will begin on the remaining portion of
the Route 9, Beesley Point Bridge, over
the Great Egg Harbor Bay, in Marmora,
NJ. The Captain of the Port, Delaware
Bay, has determined that the hazards
associated with demolition and pile
blasting operations require two separate
safety zones. The first safety zone will
encompass all the navigable waters
within 250 feet of the marine equipment
and demolition operation. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Delaware Bay, or his designated
representative. Vessels wishing to
transit the waterway may navigate
approximately 100 feet south of the
main navigational channel to the
alternate navigational channel to safely
pass the demolition equipment. An
adequate alternate navigational channel
will be established 100 feet south of the
most southern portion of the bascule
span which will have the a horizontal
clearance of 60 feet and an unlimited
vertical clearance. The alternate
navigational channel will be clearly
marked with red and green buoys;
during the evening the buoys will be lit
with red and green lights to signify the
channel. The alternate channel will
have the same horizontal clearance and
no vertical clearance restrictions; the
State of New Jersey has marked the
channel with best water for passage of
vessels. Vessels are requested to contact
the demolition crew via VHF-FM
channel 13 or 16 to make satisfactory
passing arrangement and maintain a safe
speed when transiting the alternate
navigational channel.

The second safety zone will be
enforced starting on or about October 1,
2016, only during times of explosive
detonation, and encompasses all
navigable waters in the Great Egg Harbor
Bay within 500 yards of vessels and
machinery being used to conduct pile
blasting and removal operations. The
duration of the enforcement of the zone
is intended to protect personnel,
vessels, and the marine environment in
these navigable waters while explosive
detonation occurs. There will be two
blasting events occurring on consecutive
days to complete both piers. Actual
dates and times of explosive detonation
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will be published with a combination of
broadcast notice to mariners, local
notice to mariners, posted warning
signs, 500 yard marine traffic safety
zone maintained by the contractors
safety boats, a 10 minute, 5 minutes,
and 1 minute warning made by the
blasting vessel via VHF-FM channel 16,
and warning signals at 5 minutes with

3 short blasts of the air horn, and 1
minute warning of 2 short blasts of the
air horn. The schedule of the signals
will be posted along with warning signs.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Delaware Bay, or his designated
representative. No vessels may transit
through the safety zone during times of
explosives detonation. During pile
blasting explosive detonation, vessels
will be required to maintain a 500-yard
distance from vessels and equipment
used to conduct pile blasting and
removal operations. This 500 yard
radius will be secured by two contractor
safety boats in the adjacent waterways.
For safety reasons associated with the
blasting operation, during times of
explosive detonation the alternate
navigational channel will be closed. At
all other times vessels may transit
through the established alternate
navigational channel approximately 100
feet south of the southernmost
remaining pile of the Route 9, Beesley
Point Bridge.

Signs will be posted to identify the
blast area and warning signs will be
posted with the schedule of the warning
signals. The contractor will verify that
all vessels and persons are clear of
safety zone 10 minutes prior to the
scheduled shot time and will remain
secured until the blaster gives the “All
Clear”. All persons involved with
securing the blast zone will be equipped
with marine radios. A 10 minute, 5
minutes, and 1 minute warning made by
the blasting vessel via VHF-FM channel
16, and warning signals at 5 minutes
with 3 short blasts of the air horn, and
1 minute warning of 2 short blasts of the
air horn. After every explosive
detonation the blasting vessels will give
the “All Clear” when the alternate
channel is clear for vessels to transit.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive order related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This finding is based on the limited
size of the zone and the availability for
vessels to transit freely through the
alternate channel, around the first safety
zone. Vessels will only be affected
during times of explosive detonation,
where the second safety zone will be
enforced. The second safety zone is of
a limited size and duration as blasting
will occur only for a consecutive two
day period. In addition, the zones will
be well publicized to allow mariners to
make alternative plans for transiting the
affected area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

It is expected that there will be
minimal disruption to the maritime
community. Before the effective period,
the Coast Guard will issue maritime
advisories widely available to users of
the river to allow mariners to make
alternative plans for transiting the
affected areas. In addition, vessels may
transit around the zone through an
alternate channel, except during time of
explosive detonation.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for

compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
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$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves two
safety zones, the first encompassing all
the waters within 250 feet of demolition
operations on the remaining portion of
the Route 9, Beesley Point Bridge, over
Great Egg Harbor Bay, in Marmora, NJ
and the second encompassing all
navigable waters in the Great Egg Harbor
Bay within 500 yards of vessels and
machinery being used to conduct pile
blasting and removal operations during
times of explosive detonation. It is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add temporary § 165.T05-0665, to
read as follows:

§165.T05-0665 Safety Zone; Great Egg
Harbor Bay, Marmora, NJ.

(a) Regulated areas. The following
areas are safety zones:

(1) Bascule span demolition zone. All
waters within 250 feet of vessels and
machinery conducting demolition
operations in Great Egg Harbor Bay, in
the vicinity of Route 9, Beesley Point
Bridge bascule span, in Marmora, NJ.

(2) Bridge pile blasting zone. All
waters within 500 yards of the blasting
vessel and equipment conducting pile
blasting operations, in Great Egg Harbor
Bay, in the vicinity of Route 9, Beesley
Point Bridge, in Marmora, NJ.

(b) Regulations. The general safety
zone regulations in § 165.23 apply to the
safety zones created by this temporary
section, § 165.T05-0665.

(1) All vessels and persons are
prohibited from entering into or moving
within the safety zones described in
paragraph (a) of this section while they
are subject to enforcement, unless
authorized by the Captain of the Port,
Delaware Bay, or by his designated
representative.

(2) Persons or vessels seeking to enter
or pass through the safety zones must
contact the Captain of the Port,
Delaware Bay, or his designated
representative to seek permission to
transit the area. The Captain of the Port,
Delaware Bay can be contacted at
telephone number 215-271-4807 or on
Marine Band Radio VHF Channel 16
(156.8 MHz).

(3) Vessels may freely transit through
the marked alternate channel,
approximately 100 feet south of the
most southern portion of the bascule
span. The alternate channel has a
horizontal clearance of 60 feet and
unlimited vertical clearance. The
alternate channel will be marked with
red and green buoys and the buoys will
be lit at night. Vessels are requested to
contact the demolition crew via VHF—
FM channel 13 or 16 to make
satisfactory passing arrangement and
maintain a safe speed when transiting
the alternate navigational channel.

(4) No vessels may transit through the
safety zone described in paragraph (a)(2)
of this section during times of
explosives detonation. During pile
blasting detonation, vessels will be
required to maintain a 500 yard distance
from the blasting vessel and equipment.
Within the 500 yards is the alternate
channel, approximately 100 feet south

of the most southern portion of the
bascule span. Therefore no vessel may
transit the alternate channel during
times of explosive detonation. Actual
dates and times of explosive detonation
will be announced with a combination
of broadcast notice to mariners, local
notice to mariners, posted warning
signs, 500 yard marine traffic safety
zone maintained by the contractors
safety boats, 10 minute, 5 minutes, and
1 minute warning made by the blasting
vessel via VHF-FM channel 16, and
warning signals at 5 minutes with 3
short blasts of the air horn, and 1
minute warning of 2 short blasts of the
air horn. The schedule of the signals
will be posted along with all other
required signage.

(5) This section applies to all vessels
except those engaged in the following
operations: enforcing laws, servicing
aids to navigation, and emergency
response vessels.

(c) Definitions. As used in this
section:

Captain of the Port Delaware Bay
means the Commander, U.S. Coast
Guard Sector Delaware Bay,
Philadelphia, PA.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer who has been authorized
by the Captain of the Port Delaware Bay
to assist in enforcing the safety zone
described in paragraph (a) of this
section.

(d) Enforcement. The U.S. Coast
Guard may be assisted by Federal, State
and local agencies in the patrol and
enforcement of the zone.

(e) Enforcement period. This first
safety zone will be enforced from
August 22, 2016, through October 20,
2016, unless cancelled earlier by the
Captain of the Port. The second safety
zone for pile blasting will only be
enforced during times of explosive
detonation. Pile Blasting operations are
schedule to begin on or about October
1, 2016. Actual dates and times of
explosive detonation will be published
with a combination of broadcast notice
to mariners, local notice to mariners,
posted warning signs, 500 yard marine
traffic safety zone maintained by the
contractors safety boats, 10 minute, 5
minutes, and 1 minute warning made by
the blasting vessel via VHF—FM channel
16, and warning signals at 5 minutes
with 3 short blasts of the air horn, and
1 minute warning of 2 short blasts of the
air horn. The schedule of the signals
will be posted along with warning signs.
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Dated: August 22, 2016.
Benjamin A. Cooper,

Captain, U.S. Coast Guard, Captain of the
Port Delaware Bay.

[FR Doc. 2016—20951 Filed 8-30-16; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2016-0294; FRL-9951-52—
Region 4]

Air Plan Approval; Alabama; Cross-
State Air Pollution Rule

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving portions of
the October 26, 2015, State
Implementation Plan (SIP) submittal
from Alabama concerning the Cross-
State Air Pollution Rule (CSAPR).
Under CSAPR, large electricity
generating units (EGUs) in Alabama are
subject to Federal Implementation Plans
(FIPs) requiring the units to participate
in CSAPR’s federal trading program for
annual emissions of nitrogen oxides
(NOx) and one of CSAPR’s two federal
trading programs for annual emissions
of sulfur dioxide (SO,). This action
approves the incorporation into
Alabama’s SIP of the state’s regulations
requiring Alabama EGUs to participate
in new CSAPR state trading programs
for annual NOx and SO, emissions
integrated with the CSAPR federal
trading programs, replacing the
corresponding FIP requirements. These
CSAPR state trading programs are
substantively identical to the CSAPR
federal trading programs except with
regard to the provisions allocating
emission allowances among Alabama
units. EPA is approving the portions of
the SIP revision concerning these
CSAPR state trading programs because
these portions of the SIP revision meet
the requirements of the Clean Air Act
(CAA or Act) and EPA’s regulations for
approval of a CSAPR full SIP revision
replacing the requirements of a CSAPR
FIP. Under the CSAPR regulations,
approval of these portions of the SIP
revision automatically eliminates
Alabama units’ obligations to participate
in CSAPR’s federal trading programs for
annual NOx and SO, emissions under
the corresponding CSAPR FIPs
addressing interstate transport
requirements for the 1997 and 2006 Fine
Particulate Matter (PM> s) national
ambient air quality standards (NAAQS).

Approval of these portions of the SIP
revision fully satisfies Alabama’s good
neighbor obligation under the CAA to
prohibit emissions which will
significantly contribute to
nonattainment or interfere with
maintenance of the 1997 and 2006 PM- s
NAAQS in any other state. This
approval also addresses the judicial
remand of the federally-established
CSAPR Phase 2 SO, budget for
Alabama. EPA is not acting at this time
on the portion of Alabama’s SIP
submittal intended to replace Alabama
units’ obligations to participate in
CSAPR'’s federal trading program for
ozone-season NOx emissions under a
separate CSAPR FIP.

DATES: This rule is effective September
30, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No EPA-R04-OAR-2016—
0294. All documents in the docket are
listed on the www.regulations.gov Web
site. Although listed in the index, some
information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Steven Scofield, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division,
Region 4, U.S. Environmental Protection
Agency, 61 Forsyth Street SW., Atlanta,
Georgia 30303—-8960. Mr. Scofield can
be reached by telephone at (404) 562—
9034 or via electronic mail at
scofield.steve@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background on CSAPR and CSAPR-
Related SIP revisions

EPA issued CSAPR in July 2011 to
address the requirements of CAA

section 110(a)(2)(D)(i)(I) concerning
interstate transport of air pollution.? As
amended, CSAPR requires 28 Eastern
states to limit their statewide emissions
of SO, and/or NOx in order to mitigate
transported air pollution unlawfully
impacting other states’ ability to attain
or maintain three NAAQS: the 1997
ozone NAAQS, the 1997 annual PM, 5
NAAQS, and the 2006 24-hour PM, 5
NAAQS. The CSAPR emissions
limitations are defined in terms of
maximum statewide ‘“budgets” for
emissions of annual SO,, annual NOx,
and/or ozone-season NOx by each
covered state’s large EGUs. The CSAPR
state budgets are implemented in two
phases of generally increasing
stringency, with the Phase 1 budgets
applying to emissions in 2015 and 2016
and the Phase 2 budgets applying to
emissions in 2017 and later years. As a
mechanism for achieving compliance
with the emissions limitations, CSAPR
established four federal emissions
trading programs: A program for annual
NOx emissions, a program for ozone-
season NOx emissions, and two
geographically separate programs for
annual SO, emissions. CSAPR also
established FIP requirements applicable
to the large electricity generating units
in each covered state. The CSAPR FIP
provisions require each state’s units to
participate in up to three of the four
CSAPR trading programs.

CSAPR includes provisions under
which states may submit and EPA will
approve SIP revisions to modify or
replace the CSAPR FIP requirements
while allowing states to continue to
meet their transport-related obligations
using either CSAPR’s federal emissions
trading programs or state emissions
trading programs integrated with the
federal programs.2 Through such a SIP
revision, a state may replace EPA’s
default provisions for allocating
emission allowances among the state’s
units, employing any state-selected
methodology to allocate or auction the
allowances, subject to timing conditions
and limits on overall allowance
quantities. In the case of CSAPR’s
federal trading program for ozone-
season NOx emissions (or an integrated
state trading program), a state may also
expand trading program applicability to
include certain smaller electricity

1Federal Implementation Plans; Interstate
Transport of Fine Particulate Matter and Ozone and
Correction of SIP Approvals, 76 FR 48208 (August
8, 2011) (codified as amended at 40 CFR 52.38 and
52.39 and subparts AAAAA through DDDDD of 40
CFR part 97).

2 See 40 CFR 52.38, 52.39. States also retain the
ability to submit SIP revisions to meet their
transport-related obligations using mechanisms
other than the CSAPR federal trading programs or
integrated state trading programs.
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generating units. If a state wants to
replace CSAPR FIP requirements with
SIP requirements under which the
state’s units participate in a state trading
program that is integrated with and
identical to the federal trading program
even as to the allocation and
applicability provisions, the state may
submit a SIP revision for that purpose
as well. However, no emissions budget
increases or other substantive changes
to the trading program provisions are
allowed. A state whose units are subject
to multiple CSAPR FIPs and federal
trading programs may submit SIP
revisions to modify or replace either
some or all of those FIP requirements.

States can submit two basic forms of
CSAPR-related SIP revisions effective
for emissions control periods in 2017 or
later years.? Specific conditions for
approval of each form of SIP revision
are set forth in the CSAPR regulations.
Under the first alternative—an
“abbreviated” SIP revision—a state may
submit a SIP revision that upon
approval replaces the default allowance
allocation and/or applicability
provisions of a CSAPR federal trading
program for the state.* Approval of an
abbreviated SIP revision leaves the
corresponding CSAPR FIP and all other
provisions of the relevant federal
trading program in place for the state’s
units.

Under the second alternative—a
“full”” SIP revision—a state may submit
a SIP revision that upon approval
replaces a CSAPR federal trading
program for the state with a state trading
program integrated with the federal
trading program, so long as the state
trading program is substantively
identical to the federal trading program
or does not substantively differ from the
federal trading program except as
discussed above with regard to the
allowance allocation and/or
applicability provisions.5 For purposes
of a full SIP revision, a state may either
adopt state rules with complete trading
program language, incorporate the
federal trading program language into its
state rules by reference (with
appropriate conforming changes), or
employ a combination of these
approaches.

The CSAPR regulations identify
several important consequences and
limitations associated with approval of
a full SIP revision. First, upon EPA’s
approval of a full SIP revision as
correcting the deficiency in the state’s

3CSAPR also provides for a third, more
streamlined form of SIP revision that is effective
only for control periods in 2016 and is not relevant
here. See § 52.38(a)(3), (b)(3); §52.39(d), (g).

4§52.38(a)(4), (b)(4); §52.39(e), (h).

5§52.38(a)(5), (b)(5); § 52.39(f), (i).

implementation plan that was the basis
for a particular set of CSAPR FIP
requirements, the obligation to
participate in the corresponding CSAPR
federal trading program is automatically
eliminated for units subject to the state’s
jurisdiction without the need for a
separate EPA withdrawal action, so long
as EPA’s approval of the SIP is full and
unconditional.® Second, approval of a
full SIP revision does not terminate the
obligation to participate in the
corresponding CSAPR federal trading
program for any units located in any
Indian country within the borders of the
state, and if and when a unit is located
in Indian country within a state’s
borders, EPA may modify the SIP
approval to exclude from the SIP, and
include in the surviving CSAPR FIP
instead, certain trading program
provisions that apply jointly to units in
the state and to units in Indian country
within the state’s borders.? Finally, if at
the time a full SIP revision is approved
EPA has already started recording
allocations of allowances for a given
control period to a state’s units, the
federal trading program provisions
authorizing EPA to complete the process
of allocating and recording allowances
for that control period to those units
will continue to apply, unless EPA’s
approval of the SIP revision provides
otherwise.?

Certain CSAPR Phase 2 emissions
budgets have been remanded to EPA for
reconsideration.® However, the CSAPR
trading programs remain in effect and
all CSAPR emissions budgets likewise
remain in effect pending EPA final
action to address the remands. The
remanded budgets include the CSAPR
Phase 2 SO, emissions budget
applicable to Alabama units under the
federal CSAPR SO, Group 2 Trading
Program.

In 2015, EPA proposed to update
CSAPR to address Eastern states’
interstate air pollution mitigation
obligations with regard to the 2008
ozone NAAQS. Among other things, the
proposed rule would amend the Phase
2 emissions budget applicable to
Alabama units under the CSAPR NOx
Ozone Season Trading Program and
would make technical corrections and
nomenclature changes that would apply
throughout the CSAPR regulations,
including the CSAPR FIPs at 40 CFR
part 52 and the CSAPR federal trading
program regulations for annual NOx,

6§52.38(a)(6), (b)(6); §52.39(j).

7§ 52.38(a)(5)(iv)—(v), (a)(6), (b)(5)(v)~(vi), (b)(6);
§52.39(1)(4)—(5), (1)(4)—(5), ().

8§52.38(a)(7), (b)(7); §52.39(k).

9 EME Homer City Generation, L.P. v. EPA, 795
F.3d 118, 138 (D.C. Cir. 2015).

ozone-season NOx, and SO, emissions
at 40 CFR part 97.10

In the CSAPR rulemaking, EPA
determined that air pollution
transported from Alabama would
unlawfully affect other states’ ability to
attain or maintain the 1997 and 2006
PM,s NAAQS and the 1997 ozone
NAAQS.11 Alabama units meeting the
CSAPR applicability criteria were
consequently made subject to FIP
provisions requiring participation in
CSAPR federal trading programs for
SO, annual NOx, and ozone-season
NOx emissions.?2 On October 26, 2015,
Alabama submitted to EPA a SIP
revision including provisions that, if all
portions were approved, would
incorporate into Alabama’s SIP CSAPR
state trading program regulations that
would replace the CSAPR regulations
for all three of these federal trading
programs with regard to Alabama units
for control periods in 2017 and later
years. In a notice of proposed
rulemaking (NPRM) published on June
28, 2016 (81 FR 41914), EPA proposed
to approve portions of Alabama’s
October 26, 2015, SIP submittal
designed to replace the CSAPR federal
SO, and annual NOx trading programs.
EPA did not propose to take action on
the portion of the SIP submittal
designed to replace the federal CSAPR
ozone-season NOx trading program. The
NPRM provides additional detail
regarding the background and rationale
for EPA’s action. Comments on the
NPRM were due on or before July 28,
2016. EPA received no adverse
comments on the proposed action.

IL. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of ADEM Administrative
Code rules 335-3—-8-.07 through 335-3—
8-.38 (establishing Alabama’s “TR NOx
Annual Trading Program”) and 335-3—
5—.06 through 335-3—-5-.36 (establishing
Alabama’s “TR SO, Group 2 Trading
Program”), effective November 24,
2015.13 Therefore, these materials have

1080 FR 75706, 75710, 75757 (December 3, 2015).

1176 FR at 48213.

1240 CFR 52.38(a)(2), (b)(2); § 52.39(c); § 52.54(a),
(b); §52.55.

13EPA notes that ADEM Administrative Code
rules 335-3-5-.06 through 335-3-05—.08 and 335—
3-05-.11 through 335-3-05-.14 (state effective
November 24, 2015) for the TR SO, Group 2 trading
program have the same numeric regulatory citations
as the regulations in the SIP for Alabama’s existing
CAIR SO: trading program as identified at 40 CFR
52.50(c) and that the ADEM Administrative Code
rules 335—-3—-8-.07 through 335-3-8—.33 (with the
exception of rules 335-3-8-.15, —.19, —.22, —.28,
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been approved by EPA for inclusion in
the SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.1#
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and/or at the EPA Region 4 Office
(please contact the person identified in
the FOR FURTHER INFORMATION CONTACT
section of this preamble for more
information).

II1. Final Actions

EPA is approving the portions of
Alabama’s October 26, 2015, SIP
submittal concerning the establishment
for Alabama units of CSAPR state
trading programs for annual NOx and
SO- emissions for compliance periods
in 2017 and later years. The revision
adopts into the SIP the state trading
program rules codified in ADEM
Administrative Code rules 335—-3—-8-.07
through 335-3-8-.38 (establishing
Alabama’s “TR NOx Annual Trading
Program”) and 335-3-5—.06 through
335—3-5-.36 (establishing Alabama’s
“TR SO, Group 2 Trading Program”).15
These Alabama CSAPR state trading
programs will be integrated with the
federal CSAPR NOx Annual Trading
Program and the federal CSAPR SO,
Group 2 Trading Program, respectively,
and are substantively identical to the
federal trading programs except with
regard to the allowance allocation
provisions.® Following approval of

and —.31) (state effective November 24, 2015) for the
TR NOx Annual trading program have the same
numeric regulatory citations as the regulations in
the SIP for Alabama’s existing NOx Budget trading
and the CAIR NOx Annual trading programs as
identified at 40 CFR 52.50(c). The existing NOx
Budget trading and CAIR regulations remain in the
Alabama SIP and are not superseded by the TR
regulations approved into the SIP in this final
action even though these TR regulations share the
same numeric citations. Therefore, the regulatory
table at 40 CFR 52.50(c) retains the existing NOx
Budget and CAIR SO> and NOx Annual trading
programs and includes the TR SO, Group 2 and
NOx Annual trading programs.

1462 FR 27968 (May 22, 1997).

15 Consistent with the current CSAPR regulatory
text, the Alabama rules use the terms ‘“Transport
Rule” and “TR” instead of the updated terms
““Cross-State Air Pollution Rule” and “CSAPR”.

16 EPA has proposed to make certain technical
corrections to the CSAPR FIP and federal trading
program regulations in order to more accurately
reflect EPA’s intent as described in the CSAPR
rulemaking and has also proposed to replace “TR”
with “CSAPR” throughout the regulations (for
example, “TR NOx Annual unit” would become
“CSAPR NOx Annual unit”). See 80 FR 75706,
75758. Because the proposed technical corrections

these portions of the SIP revision,
Alabama units therefore will generally
be required to meet requirements under
Alabama’s CSAPR state trading
programs equivalent to the requirements
the units otherwise would have been
required to meet under the
corresponding CSAPR federal trading
programs, but allocations to Alabama
units of CSAPR NOx Annual allowances
for compliance periods in 2017 and later
years will be determined according to
the SIP’s allocation provisions at
Alabama rule 335-3-8—.14 instead of
EPA’s default allocation provisions at 40
CFR 97.411(a), 97.411(b)(1), and
97.412(a), and allocations to Alabama
units of CSAPR SO, Group 2 allowances
will be determined according to the
SIP’s allocation provisions at Alabama
rule 335-3-5-.13 instead of EPA’s
default allocation provisions at 40 CFR
97.711(a), 97.711(b)(1), and 97.712(a).
EPA is approving these portions of the
SIP revision because they meet the
requirements of the CAA and EPA’s
regulations for approval of a CSAPR full
SIP revision replacing a federal trading
program with a state trading program
that is integrated with and substantively
identical to the federal trading program
except for permissible differences with
respect to emission allowance allocation
provisions.

EPA promulgated the FIP provisions
requiring Alabama units to participate
in the federal CSAPR NOx Annual
Trading Program and the federal CSAPR
SO, Group 2 Trading Program in order
to address Alabama’s obligations under
CAA section 110(a)(2)(D)(i)(I) with
respect to the 1997 and 2006 PM, 5
NAAQS in the absence of SIP provisions
addressing those requirements.
Approval of the portions of Alabama’s
SIP submittal adopting CSAPR state
trading program rules for annual NOx
and SO, substantively identical to the
corresponding CSAPR federal trading
program regulations (or differing only
with respect to the allowance allocation
methodology) will correct the same
deficiency in the SIP that otherwise
would be corrected by those CSAPR
FIPs. Under the CSAPR regulations,
upon EPA’s full and unconditional
approval of a SIP revision as correcting
the SIP’s deficiency that is the basis for
a particular CSAPR FIP, the obligation

merely clarify and do not change EPA’s
interpretations, where the proposed corrections
would apply to a provision incorporated by
reference in the Alabama rules, EPA would
interpret the Alabama rules as reflecting the
corrections. Further, EPA anticipates that if the
proposed nomenclature updates are finalized, the
final CSAPR federal regulations would explicitly
provide that terms that include “CSAPR”
encompass otherwise identical terms in approved
SIP 