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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1499
RIN 0551-AA89

Food for Progress Program
AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule with request for
comments.

SUMMARY: The Commodity Credit
Corporation (CCC) revises the
regulations governing the award of
agricultural commodities to recipients
under the Food for Progress Program.
This revision is necessary to clarify
requirements for applicants for, and
recipients of, awards under the Food for
Progress Program and to inform
interested parties that the OMB
guidance on Uniform Administrative
Requirements, Cost Principles, and
Audit Requirements for Federal Awards,
as supplemented by USDA regulations,
applies to awards under the Food for
Progress Program other than awards to
foreign public entities. The revised
regulations will enable applicants and
recipients to better understand program
requirements and the Foreign
Agricultural Service (FAS), on behalf of
CCG, to more effectively implement the
Food for Progress Program.

DATES: This rule is effective September
12, 2016. Written comments must be
received by CCC or carry a postmark or
equivalent no later than October 12,
2016.

ADDRESSES: Submit comments to
Director, Food Assistance Division,
Office of Capacity Building and
Development, Foreign Agricultural
Service, 1400 Independence Ave. SW.,
STOP 1034, Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
Benjamin Muskovitz, Director, Food

Assistance Division, Office of Capacity
Building and Development, Foreign
Agricultural Service, 1400
Independence Ave. SW., STOP 1034,
Washington, DC 20250. Telephone:
(202) 720-4221; Fax: (202) 690-0251;
Email: FAD Contact@fas.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The Food for Progress Program
provides for the donation of U.S.
agricultural commodities to developing
countries and emerging democracies
committed to introducing and
expanding free enterprise in the
agricultural sector. The commodities are
generally sold on the local market and
the proceeds are used to support
agricultural development activities. The
program has two principal objectives:
To improve agricultural productivity
and expand trade in agricultural
products. The Food for Progress
Program is authorized in section 1110 of
the Food for Progress Act of 1985 (7
U.S.C. 17360).

FAS implements the Food for
Progress Program on behalf of CCC. FAS
uses the regulations in 7 CFR part 1499,
Food for Progress Program, in the
administration of the Food for Progress.
The previous version of the regulations
was published as a final rule on March
26, 2009 (74 FR 13062).

On December 26, 2013, the Office of
Management and Budget (OMB) issued
guidance on Uniform Administrative
Requirements, Cost Principles, and
Audit Requirements for Federal Awards
in 2 CFR part 200 (78 FR 78608). In 2
CFR 400.1, the United States
Department of Agriculture (USDA)
adopted OMB’s guidance in subparts A
through F of 2 CFR part 200, as
supplemented by 2 CFR part 400, as
USDA policies and procedures for
uniform administrative requirements,
cost principles, and audit requirements
for Federal awards (79 FR 75982,
December 19, 2014).

Revision of Regulations

FAS, on behalf of CCC, is revising the
Food for Progress Program regulations
in 7 CFR part 1499 through this final
rule. Many of the changes to the
regulations are technical in nature and
intended to improve the efficiency and
effectiveness of the Food for Progress
Program. Some of the detail that was
previously included in the program

regulations will now be included in the
applicable notice of funding
opportunity.

The more significant changes to 7 CFR
part 1499 include:

(1) Updating 7 CFR part 1499 to make
it clear that the guidance in 2 CFR part
200, as supplemented by 2 CFR part 400
and 7 CFR part 1499, applies to awards
under the Food for Progress Program
other than awards to foreign public
entities. Applicants for, and recipients
of, awards under the Food for Progress
Program must consult all three parts to
be informed of all regulatory
requirements. Because 7 CFR part 1499
deals specifically with the Food for
Progress Program, the provisions of 7
CFR part 1499 will apply if they differ
from the provisions of 2 CFR part 200
or part 400.

(2) Clarifying the types of entities
eligible for awards under the Food for
Progress Program and the applicability
of the regulations in 7 CFR part 1499 to
each type of eligible entity (7 CFR
1499.1(d)—(g) and 1499.3(a)).

In accordance with 7 U.S.C.
17360(b)(5), assistance under the Food
for Progress Program may be provided to
governments of emerging agricultural
countries, intergovernmental
organizations, private voluntary
organizations, nonprofit agricultural
organizations or cooperatives,
nongovernmental organizations, and
any other private entities. However, the
regulations do not apply to all of these
entities. The guidance in 2 CFR part 200
does not generally apply to for-profit
entities, foreign public entities, or
foreign organizations. According to 2
CFR 200.101(c), Federal awarding
agencies may apply subparts A through
E of 2 CFR part 200 to for-profit entities,
foreign public entities, or foreign
organizations, except where the Federal
awarding agency determines that the
application of these subparts would be
inconsistent with the international
obligations of the United States or the
statutes or regulations of a foreign
government.

CCC has determined not to apply 2
CFR parts 200 and 400 and 7 CFR part
1499 to foreign public entities.
Therefore, they do not apply to
intergovernmental organizations (such
as the World Food Program) or foreign
governments, because these entities are
included within the definition of a
foreign public entity in 2 CFR 200.46.
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CCC has determined to apply subparts
A through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1499, to for-profit entities and
foreign organizations. Accordingly, they
apply to applicants for, and recipients
of, awards under the Food for Progress
Program that are private voluntary
organizations, including those that are
foreign organizations; nonprofit
agricultural organizations or
cooperatives, including those that are
foreign organizations; nongovernmental
organizations, including those that are
for-profit entities or foreign
organizations; and other private entities,
including those that are for-profit
entities or foreign organizations.

CCC has determined to apply subparts
A through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1499, to all subawards to all
subrecipients under this part, except
where the subrecipient is a foreign
public entity or where CCC determines
that the application of these provisions
to a subrecipient that is a foreign
organization would be inconsistent with
the international obligations of the
United States or the statutes or
regulations of a foreign government or
would not be in the best interest of the
United States.

Subpart F of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1499, applies only to awards
by CCC to recipients that are private
voluntary organizations, agricultural
organizations or cooperatives,
nongovernmental organizations, or other
private entities, but that are not for-
profit entities or foreign organizations.
Subpart F of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1499, applies to subawards to
subrecipients, except where the
subrecipient is a for-profit entity,
foreign public entity, or foreign
organization. In 7 CFR part 1499, CCC
sets forth other audit requirements that
apply to recipients and subrecipients
that are for-profit entities or foreign
organizations (7 CFR 1499.18).

(3) Adding and updating definitions
of terms used in the regulations and
removing definitions of terms that are
no longer needed (7 CFR 1499.2).

(4) Including a requirement for an
applicant to include in its application
the amount of funding that will be
provided to each proposed subrecipient
under the agreement (7 CFR
1499.4(b)(4)(iii)).

(5) Adding new and modifying
existing provisions relating to cash
advances and reimbursements for
expenses (7 CFR 1499.6(f)).

(6) Adding new and modifying
existing labeling and notification

requirements applicable to the
packaging, identification, source,
funding, and use of the donated
commodities, while allowing for the
waiver of these labeling and notification
requirements in exceptional
circumstances (7 CFR 1499.8(d)—(h)).

(7) Updating and clarifying language
requiring recipients to report on the loss
of or damage to donated commodities
and pursue claims in the event of loss
or damage (7 CFR 1499.9 and 1499.10).

(8) Incorporating new performance
monitoring and evaluation requirements
(7 CFR 1499.12).

(9) Updating reporting requirements
(7 CFR 1499.13).

(10) Adding a section setting forth
audit requirements for recipients and
subrecipients (7 CFR 1499.18). Although
the audit requirements in subpart F of
2 CFR part 200 do not apply to
recipients or subrecipients that are for-
profit entities or foreign organizations,
CCC has determined to require such
recipients and subrecipients to obtain
an audit, provided that they expend,
during the fiscal year, a total of at least
the audit requirement threshold in 2
CFR 200.501 in Federal awards. The
regulations lay out two options for
satisfying this audit requirement.

Notice and Comment

This rule is being issued as a final
rule without prior notice and
opportunity for comment. The
Administrative Procedure Act exempts
rules “relating to agency management or
personnel or to public property, loans,
grants, benefits, or contracts” from the
statutory requirement for prior notice
and opportunity for comment (5 U.S.C.
553(a)(2)). Accordingly, this rule may be
made effective less than 30 days after
publication in the Federal Register.
However, members of the public may
participate in this rulemaking by
submitting written comments, data, or
views. CCC will consider the comments
received and may conduct additional
rulemaking based on the comments.
Written comments must be received by
CCC or carry a postmark or equivalent
no later than October 12, 2016.

Catalog of Federal Domestic Assistance

The program covered by this
regulation is listed in the Catalog of
Federal Domestic Assistance (CFDA)
under the following FAS CFDA number:
10.606, Food for Progress.

E-Government Act Compliance

CCC is committed to complying with
the E-Government Act of 2002 (44
U.S.C. chapter 36), to promote the use
of the Internet and other information
technologies to provide increased

opportunities for citizens’ access to
Government information and services,
and for other purposes.

Executive Order 12866

This rule is issued in conformance
with Executive Order 12866,
“Regulatory Planning and Review.” It
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, was not
reviewed by OMB.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This rule does
not preempt State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. This rule will not be
retroactive.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
officials of State and local governments
that would be directly affected by the
proposed Federal financial assistance.
The objectives of the Executive Order
are to foster an intergovernmental
partnership and a strengthened
federalism by relying on State and local
processes for the State and local
government coordination and review of
proposed Federal financial assistance
and direct Federal development. This
rule will not directly affect State or local
officials and, for this reason, it is
excluded from the scope of Executive
Order 12372.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally requires
an agency to prepare a regulatory
flexibility analysis of any rule that is
subject to notice and comment
rulemaking under the Administrative
Procedure Act (APA) or any other law,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The Regulatory Flexibility Act
does not apply to this rule because CCC
is not required by the APA or any other
law to publish a notice of proposed
rulemaking with respect to the subject
matter of the rule.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
This rule will not have any substantial
direct effect on States, on the
relationship between the Federal
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government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, except as required
by law. This rule does not impose
substantial direct compliance costs on
State and local governments. Therefore,
consultation with the States was not
required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
CCC does not expect this rule to have
any effect on Indian tribes.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) does not
apply to this rule because it does not
impose any enforceable duty or contain
any unfunded mandate as described
under the UMRA.

List of Subjects in 7 CFR Part 1499

Agricultural commodities,
Cooperative agreements, Exports, Food
assistance programs, Foreign aid, Grant
programs—agriculture, Technical
assistance.

m For the reasons stated in the preamble,
the Commodity Credit Corporation
revises 7 CFR part 1499 to read as
follows:

PART 1499—FOOD FOR PROGRESS
PROGRAM

Sec.

1499.1
1499.2
1499.3
1499.4
1499.5

Purpose and applicability.

Definitions.

Eligibility and conflicts of interest.

Application process.

Agreements.

1499.6 Payments.

1499.7 Transportation of donated
commodities.

1499.8 Entry, handling, and labeling of
donated commodities and notification
requirements.

1499.9 Damage to or loss of donated
commodities.

1499.10 Claims for damage to or loss of
donated commodities.

1499.11 Use of donated commodities, sale
proceeds, CCC-provided funds, and
program income.

1499.12 Monitoring and evaluation
requirements.

1499.13 Reporting and record keeping
requirements.

1499.14 Subrecipients.

1499.15 Noncompliance with an agreement.

1499.16 Suspension and termination of
agreements.

1499.17 Opportunities to object and
appeals.

1499.18 Audit requirements.

1499.19 Paperwork Reduction Act.

Authority: 7 U.S.C. 17360; and 15 U.S.C.
714b and 714c.

§1499.1 Purpose and applicability.

(a) This part sets forth the general
terms and conditions governing the
award of donated commodities and
funds by the Commodity Credit
Corporation (CCC) to recipients under
the Food for Progress (FFPr) Program.
Under the FFPr Program, recipients use
the donated commodities, proceeds
from any sale of such commodities,
CCC-provided funds, and program
income to implement a project in a
foreign country pursuant to an
agreement with CCC. The Foreign
Agricultural Service (FAS) of the United
States Department of Agriculture
(USDA) administers the FFPr Program
on behalf of CCC.

(b)(1) The Office of Management and
Budget (OMB) issued guidance on
Uniform Administrative Requirements,
Cost Principles, and Audit
Requirements for Federal Awards in 2
CFR part 200. In 2 CFR 400.1, USDA
adopted OMB’s guidance in subparts A
through F of 2 CFR part 200, as
supplemented by 2 CFR part 400, as
USDA policies and procedures for
uniform administrative requirements,
cost principles, and audit requirements
for Federal awards.

(2) The OMB guidance at 2 CFR part
200, as supplemented by 2 CFR part 400
and this part, applies to the FFPr
Program, except as provided in
paragraphs (e), (f) and (g) of this section.

(c) Except as otherwise provided in
this part, other regulations that are
generally applicable to grants and
cooperative agreements of USDA,
including the applicable regulations set
forth in 2 CFR chapters I, II, and IV, also
apply to the FFPr Program. The
provisions of the CCC Charter Act (15
U.S.C. 714 et seq.) and any other
statutory provisions that are generally
applicable to CCC apply to the FFPr
Program.

(d) In accordance with 7 U.S.C.
17360(b)(5), assistance under the FFPr
Program may be provided to
governments of emerging agricultural

countries, intergovernmental
organizations, private voluntary
organizations, nonprofit agricultural
organizations or cooperatives,
nongovernmental organizations, and
any other private entities.

(e) The OMB guidance at 2 CFR part
200, and the provisions of 2 CFR part
400 and of this part, do not apply to an
award by CCC under the FFPr Program
to a recipient that is a foreign public
entity, as defined in 2 CFR 200.46, and,
therefore, they do not apply to a foreign
government or an intergovernmental
organization.

(£)(1) The OMB guidance at subparts
A through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and
this part, applies to all awards by CCC
under the FFPr Program to all recipients
that are private voluntary organizations,
including a private voluntary
organization that is a foreign
organization, as defined in 2 CFR
200.47; nonprofit agricultural
organizations or cooperatives, including
a nonprofit agricultural organization or
cooperative that is a foreign
organization; nongovernmental
organizations, including a
nongovernmental organization that is a
for-profit entity or a foreign
organization; or other private entities,
including a private entity that is a for-
profit entity or a foreign organization.

(2) The OMB guidance at subparts A
through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and
this part, applies to all subawards to all
subrecipients under this part, except in
cases:

(i) Where the subrecipient is a foreign
public entity; or

(ii) Where CCC determines that the
application of these provisions to a
subaward to a subrecipient that is a
foreign organization would be
inconsistent with the international
obligations of the United States or the
statutes or regulations of a foreign
government or would not be in the best
interest of the United States.

(g)(1) The OMB guidance at subpart F
of 2 CFR part 200, as supplemented by
2 CFR part 400 and this part, applies
only to awards by CCC to recipients that
are private voluntary organizations,
agricultural organizations or
cooperatives, nongovernmental
organizations, or other private entities,
but that are not for-profit entities or
foreign organizations.

(2) The OMB guidance at subpart F of
2 CFR part 200, as supplemented by 2
CFR part 400 and this part, applies to
subawards to subrecipients under this
part, except where the subrecipient is a
for-profit entity, foreign public entity, or
foreign institution.
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(3) Audit requirements for recipients
and subrecipients that are for-profit
entities or foreign organizations are set
forth in §1499.18.

§1499.2 Definitions.

These are definitions for terms used
in this part. The definitions in 2 CFR
part 200, as supplemented in 2 CFR part
400, are also applicable to this part,
with the exception that, if a term that is
defined in this section is defined
differently in 2 CFR part 200 or part
400, the definition in this section will
apply to such term as used in this part.

Activity means a discrete undertaking
within a project to be carried out by a
recipient, directly or through a
subrecipient, that is specified in an
agreement and is intended to fulfill a
specific objective of the agreement.

Agreement means a legally binding
grant or cooperative agreement entered
into between CCC and a recipient to
implement a project under the FFPr
Program.

CCC means the Commodity Credit
Corporation, an agency and
instrumentality of the United States
within USDA, and includes any official
of the United States delegated the
responsibility to act on behalf of CCC.

CCC-provided funds means U.S.
dollars provided under an agreement to
a recipient, or through a subagreement
to a subrecipient, for expenses
authorized in the agreement, such as
expenses for the internal transportation,
storage and handling of the donated
commodities; expenses involved in the
administration, monitoring, and
evaluation of the activities under the
agreement; and technical assistance
related to the monetization of the
donated commodities.

Commodities mean agricultural
commodities, or products of agricultural
commodities, that are produced in the
United States.

Cooperative means a private sector
organization whose members own and
control the organization and share in its
services and its profits and that provides
business services and outreach in
cooperative development for its
membership.

Cost sharing or matching means the
portion of project expenses, or necessary
goods and services provided to carry out
a project, not paid or acquired with
Federal funds. The term may include
cash or in-kind contributions provided
by recipients, subrecipients, foreign
public entities, foreign organizations, or
private donors.

Disburse means to make a payment to
liquidate an obligation.

Donated commodities means the
commodities donated by CCC to a

recipient under an agreement. The term
may include donated commodities that
are used to produce a further processed
product for use under the agreement.

FAS means the Foreign Agricultural
Service of the United States Department
of Agriculture.

FFPr Program means the Food for
Progress Program.

Nongovernmental organization means
an organization that works at the local
level to solve development problems in
a foreign country in which the
organization is located, except that the
term does not include an organization
that is primarily an agency or
instrumentality of the government of the
foreign country.

Private voluntary organization means
a not-for-profit, nongovernmental
organization (in the case of a United
States organization, an organization that
is exempt from Federal income taxes
under section 501(c)(3) of the Internal
Revenue Code of 1986) that receives
funds from private sources, voluntary
contributions of money, staff time, or in-
kind support from the public, and that
is engaged in or is planning to engage
in voluntary, charitable, or development
assistance activities (other than religious
activities).

Program income means interest
earned on proceeds from the sale of
donated commodities, as well as funds
received by a recipient or subrecipient
as a direct result of carrying out an
approved activity under an agreement.
The term includes but is not limited to
income from fees for services
performed, the use or rental of real or
personal property acquired under a
Federal award, the sale of items
fabricated under a Federal award,
license fees and royalties on patents and
copyrights, and principal and interest
on loans made with Federal award
funds. Program income does not include
proceeds from the sale of donated
commodities; CCC-provided funds or
interest earned on such funds; or funds
provided for cost sharing or matching
contributions, refunds or rebates,
credits, discounts, or interest earned on
any of them.

Project means the totality of the
activities to be carried out by a
recipient, directly or through a
subrecipient, to fulfill the objectives of
an agreement.

Recipient means an entity that enters
into an agreement with CCC and
receives donated commodities and CCC-
provided funds to carry out activities
under the agreement. The term recipient
does not include a subrecipient.

Sale proceeds means funds received
by a recipient from the sale of donated
commodities.

Subrecipient means an entity that
enters into a subagreement with a
recipient for the purpose of
implementing in the target country
activities described in an agreement.
The term does not include an individual
that is a beneficiary under the
agreement.

Target country means the foreign
country in which activities are
implemented under an agreement.

USDA means the United States
Department of Agriculture.

Voluntary committed cost sharing or
matching contributions means cost
sharing or matching contributions
specifically pledged on a voluntary
basis by an applicant or recipient,
which become binding as part of an
agreement. Voluntary committed cost
sharing or matching contributions may
be provided in the form of cash or in-
kind contributions.

§1499.3 Eligibility and conflicts of
interest.

(a) A private voluntary organization, a
nonprofit agricultural organization or
cooperative, a nongovernmental
organization, or any other private entity
is eligible to submit an application
under this part to become a recipient
under the Food for Progress Program.
CCC will set forth specific eligibility
information, including any factors or
priorities that will affect the eligibility
of an applicant or application for
selection, in the full text of the
applicable notice of funding
opportunity posted on the U.S.
Government Web site for grant
opportunities.

(b) Applicants, recipients, and
subrecipients must comply with
policies established by CCC pursuant to
2 CFR 400.2(a), and with the
requirements in 2 CFR 400.2(b),
regarding conflicts of interest.

§1499.4 Application process.

(a) An applicant seeking to enter into
an agreement with CCC must submit an
application, in accordance with this
section, that sets forth its proposal to
carry out activities under the FFPr
Program in a proposed target
country(ies). An application must
contain the items specified in paragraph
(b) of this section as well as any other
items required by the notice of funding
opportunity and must be submitted
electronically to CCC at the address set
forth in the notice of funding
opportunity.

(b) An applicant must include the
following items in its application:

(1) A completed Form SF-424, which
is a standard application for Federal
assistance;
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(2) An introduction and a strategic
analysis, which includes an impact
analysis, as specified in the notice of
funding opportunity;

(3) A plan of operation that contains
the elements specified in the notice of
funding opportunity;

(4) A summary line item budget and
a detailed budget narrative that indicate:

(i) The amounts of any sale proceeds,
CCGC-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
the applicant proposes to use to fund:

(A) Administrative costs;

(B) Inland and internal transportation,
storage and handling (ITSH) costs; and

(C) Activity costs;

(ii) Where applicable, how the
applicant’s indirect cost rate will be
applied to each type of expense; and

(iii) The amount of funding that will
be provided to each proposed
subrecipient under the agreement;

(5) A project-level results framework
that outlines the changes that the
applicant expects to accomplish through
the proposed project and is based on the
FFPr Program-level results framework,
as set forth in the notice of funding
opportunity;

(6) Unless otherwise specified in the
notice of funding opportunity, an
evaluation plan that describes the
proposed design, methodology, and
time frame of the project’s evaluation
activities, and how the applicant
intends to manage these activities, and
that will include a baseline study,
interim evaluation, final evaluation, and
any applicable special studies; and

(7) Any additional required items set
forth in the notice of funding
opportunity.

(c) Each applicant (unless the
applicant has an exception approved by
CCC under 2 CFR 25.110(d)) is required
to:

(1) Be registered in the System for
Award Management (SAM) before
submitting its application;

(2) Provide a valid unique entity
identifier in its application; and

(3) Continue to maintain an active
SAM registration with current
information at all times during which it
has an active Federal award or an
application or plan under consideration
by a Federal awarding agency.

§1499.5 Agreements.

(a) After CCC approves an application
by an applicant, CCC will negotiate an
agreement with the applicant. The
agreement will set forth the obligations
of CCC and the recipient.

(b) The agreement will specify the
general information required in 2 CFR
200.210(a), as applicable.

(c) The agreement will incorporate
general terms and conditions, pursuant
to 2 CFR 200.210(b), as applicable.

(d) To the extent that this information
is not already included in the agreement
pursuant to paragraphs (b) and (c) of
this section, the agreement will also
include the following:

(1) The kind, quantity, and use of the
donated commodities and an estimated
commodity call forward schedule, with
the month and year indicated for each
expected commodity shipment;

(2) A plan of operation, which will
include the following:

(i) The objectives to be accomplished
under the project;

(ii) A detailed description of each
activity to be implemented;

(iii) The target country(ies) and the
areas of the target country(ies) in which
the activities will be implemented;

(iv) The methods and criteria for
selecting the beneficiaries of the
activities;

(v) Any contributions for cost sharing
or matching, including cash and non-
cash contributions, that the recipient
expects to receive from non-CCC
sources that:

(A) Are critical to the implementation
of the activities; or

(B) Enhance the implementation of
the activities;

(vi) Any subrecipient that will be
involved in the implementation of the
activities, and the criteria for selecting
a subrecipient that has not yet been
identified;

(vii) Any other governmental or
nongovernmental entities that will be
involved in the implementation of the
activities;

(viii) Any processing, packaging or
repackaging of the donated commodities
that will take place prior to their
distribution, sale or barter by the
recipient; and

(ix) Any additional provisions
specified by CCC during the negotiation
of the agreement;

(3) A budget, which will set forth the
maximum amounts of sale proceeds,
CCC-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
may be used for each line item, as well
as other applicable budget requirements;
and

(4) Performance goals for the
agreement, including a list of results,
with long-term benefits where
applicable, to be achieved by the
activities and corresponding indicators,
targets, and time frames.

(e) The agreement will also include
specific terms and conditions, and
certifications and representations,
including the following:

(1) The agreement will prohibit the
sale or transshipment of the donated
commodities by the recipient to a
country not specified in the agreement
for as long as the recipient has title to
such donated commodities;

(2) The recipient will assert that it has
taken action to ensure that any donated
commodities that will be distributed to
beneficiaries will be imported and
distributed free from all customs, duties,
tolls, and taxes. The recipient must
submit information to CCC to support
this assertion;

(3) The recipient will assert that, to
the best of its knowledge, the
importation and distribution of the
donated commodities in the target
country will not result in a substantial
disincentive to or interference with
domestic production or marketing in
that country. The recipient must submit
information to CCC to support this
assertion;

(4) The recipient will assert that, to
the best of its knowledge, any sale or
barter of the donated commodities will
not displace or interfere with any sales
of like commodities that may otherwise
be made within the target country. The
recipient must submit information to
CCC to support this assertion; and

(5) The recipient will assert that
adequate transportation and storage
facilities will be available in the target
country to prevent spoilage or waste of
the donated commodities. The recipient
must submit information to CCC to
support this assertion.

(f) CCC may enter into a multicountry
agreement in which donated
commodities are delivered to one
country and activities are carried out in
another.

(g) CCC may provide donated
commodities and CCC-provided funds
under a multiyear agreement contingent
upon the availability of commodities
and funds.

§1499.6 Payments.

(a) If a recipient arranges for
transportation in accordance with
§1499.7(b)(2), CCC will, as specified in
the agreement, pay the costs of such
transportation to the ocean carrier or to
the recipient. The recipient must, as
specified in the agreement, submit to
CCG, arrange to be submitted to CCC, or
maintain on file and make available to
CCC, the following documents:

(1) The original, or a true copy of,
each on board bill of lading indicating
the freight rate and signed by the
originating ocean carrier;

(2) For all non-containerized cargoes:

(i) A signed copy of the Federal Grain
Inspection Service (FGIS) Official
Stowage Examination Certificate;
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(ii) A signed copy of the National
Cargo Bureau Certificate of Readiness;
and

(iii) A signed copy of the Certificate
of Loading issued by the National Cargo
Bureau or a similar qualified
independent surveyor;

(3) For all containerized cargoes, a
copy of the FGIS Container Condition
Inspection Certificate;

(4) A signed copy of the U.S. Food
Aid Booking Note or charter party
covering ocean transportation of the
cargo;

(5) In the case of charter shipments,

a signed notice of arrival at the first
discharge port, unless CCC has
determined that circumstances that
could not have been reasonably
anticipated or controlled (force majeure)
have prevented the ocean carrier’s
arrival at the first port of discharge; and

(6) A request for payment of freight,
survey costs other than at load port, and
other expenses approved by CCC.

(b) If the agreement specifies that
some or all of the documents listed in
paragraph (a) of this section will be
submitted to CCC, then CCC will not
render payment for transportation
services until it has received all of the
specified documents.

(c) If a recipient arranges for
transportation in accordance with
§ 1499.7(b)(2), and the recipient uses a
freight forwarder, the recipient must
ensure that the freight forwarder is
registered in the SAM and require the
freight forwarder to submit the
documents specified in paragraph (a) of
this section. The recipient will ensure
that the total commission or fees paid to
intermediaries in the transportation
procurement process will not exceed
two and a half percent of the total
transportation costs.

(d) In no case will CCC provide
payment to a recipient for demurrage
costs or pay demurrage to any other
entity.

(e) If CCC has agreed to be responsible
for the costs of transporting, storing, and
distributing the donated commodities
from the designated discharge port or
point of entry, and if the recipient will
bear or has borne any of these costs, in
accordance with the agreement, CCC
will either provide an advance payment
or a reimbursement to the recipient in
the amount of such costs, in the manner
set forth in the agreement.

(f) If the agreement authorizes the
payment of CCC-provided funds, CCC
will generally provide the funds to the
recipient on an advance payment basis,
in accordance with 2 CFR 200.305(b). In
addition, the following procedures will
apply to advance payments:

(1) A recipient may request advance
payments of CCC-provided funds, up to
the total amount specified in the
agreement. When making an advance
payment request, a recipient must
provide, for each agreement for which it
is requesting an advance, total
expenditures to date; an estimate of
expenses to be covered by the advance;
total advances previously requested, if
any; the amount of cash on hand from
the preceding advance; and, if
necessary, a request to roll over any
unused funds from the preceding
advance to the current request period.
The advance payment request must take
into account any program income
earned since the preceding advance.

(2) Whenever possible, a recipient
should consolidate advance payment
requests to cover anticipated cash needs
for all food assistance program awards
made by CCC to the recipient. A
recipient may request advance
payments with no minimum time
required between requests.

(3) A recipient must minimize the
amount of time that elapses between the
transfer of funds by CCC and the
disbursement of funds by the recipient.
A recipient must fully disburse funds
from the preceding advance before it
submits a new advance request for the
same agreement, with the exception that
the recipient may request to retain the
balance of any funds that have not been
disbursed and roll it over into a new
advance request if the new advance
request is made within 90 days after the
preceding advance was made.

(4) CCC will review all requests to roll
over funds from the preceding advance
that have not been disbursed and make
a decision based on the merits of the
request. CCC will consider factors such
as the amount of funding that a
recipient is requesting to roll over, the
length of time that the recipient has
been in possession of the funds, any
unforeseen or extenuating
circumstances, the recipient’s history of
performance, and findings from recent
financial audits or compliance reviews.

(5) CCC will not approve any request
for an advance or rollover of funds if the
most recent financial report, as specified
in the agreement, is past due, or if any
required report, as specified in any open
agreement between the recipient and
CCC or FAS, is more than three months
in arrears.

(6)(i) A recipient must return to CCC
any funds advanced by CCC that have
not been disbursed as of the 91st day
after the advance was made; provided,
however, that paragraphs (f)(6)(ii) and
(iii) of this section will apply if the
recipient submits a request to CCC

before that date to roll over the funds
into a new advance.

(ii) If a recipient submits a request to
roll over funds into a new advance, and
CCC approves the rollover of funds,
such funds will be considered to have
been advanced on the date that the
recipient receives the approval notice
from CCC, for the purposes of
complying with the requirement in
paragraph (f)(6)(i) of this section.

(iii) If a recipient submits a request to
roll over funds into a new advance, and
CCC does not approve the rollover of
some or all of the funds, such funds
must be returned to CCC.

(iv) If a recipient must return funds to
CCC in accordance with paragraph (e)(6)
of this section, the recipient must return
the funds by the later of five business
days after the 91st day after the funds
were advanced, or five business days
after the date on which the recipient
receives notice from CCC that it has
denied the recipient’s request to roll
over the funds; provided, however, that
CCC may specify a different date for the
return of funds in a written
communication to the recipient.

(7) Except as may otherwise be
provided in the agreement, a recipient
must deposit and maintain in an
insured bank account located in the
United States all funds advanced by
CCC. The account must be interest-
bearing, unless one of the exceptions in
2 CFR 200.305(b)(8) applies or CCC
determines that this requirement would
constitute an undue burden. A recipient
will not be required to maintain a
separate bank account for advance
payments of CCC-provided funds.
However, a recipient must be able to
separately account for the receipt,
obligation, and expenditure of funds
under each agreement.

(8) A recipient may retain, for
administrative purposes, up to $500 per
Federal fiscal year of any interest earned
on funds advanced under an agreement.
The recipient must remit to the U.S.
Department of Health and Human
Services, Payment Management System,
any additional interest earned during
the Federal fiscal year on such funds, in
accordance with the procedures in 2
CFR 200.305(b)(9).

(g) If a recipient is required to pay
funds to CCC in connection with an
agreement, the recipient must make
such payment in U.S. dollars, unless
otherwise approved in advance by CCC.

§1499.7 Transportation of donated
commodities.

(a) Shipments of donated
commodities are subject to the
requirements of 46 U.S.C. 55305,
regarding carriage on U.S.-flag vessels.
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(b) Transportation of donated
commodities and other goods such as
bags that may be provided by CCC
under the FFPr Program will be
arranged for under a specific agreement
in the manner determined by CCC. Such
transportation will be arranged for by:

(1) CCC in accordance with the
Federal Acquisition Regulation (FAR) in
chapter 1 of title 48, the Agriculture
Acquisition Regulation (AGAR) in
chapter 4 of title 48, and directives
issued by the Director, Office of
Procurement and Property Management,
USDA; or

(2) The recipient, with payment by
CCC, in the manner specified in the
agreement.

(c) A recipient that is responsible for
transportation under paragraph (b)(2) of
this section must declare in the
transportation contract the point at
which the ocean carrier will take
custody of donated commodities to be
transported.

(d) A recipient that arranges for
transportation in accordance with
paragraph (b)(2) of this section may only
use the services of a freight forwarder
that is licensed by the Federal Maritime
Commission and that would not have a
conflict of interest in carrying out the
freight forwarder duties. To assist CCC
in determining whether there is a
potential conflict of interest, the
recipient must submit to CCC a
certification indicating that the freight
forwarder:

(1) Is not engaged in, and will not
engage in, supplying commodities or
furnishing ocean transportation or ocean
transportation-related services for
commodities provided under any FFPr
Program agreement to which the
recipient is a party; and

(2) Is not affiliated with the recipient
and has not made arrangements to give
or receive any payment, kickback, or
illegal benefit in connection with its
selection as an agent of the recipient.

§1499.8 Entry, handling, and labeling of
donated commodities and notification
requirements.

(a) A recipient must make all
necessary arrangements for receiving the
donated commodities in the target
country, including obtaining
appropriate approvals for entry and
transit. The recipient must make
arrangements with the target country
government for all donated commodities
that will be distributed to beneficiaries
to be imported and distributed free from
all customs duties, tolls, and taxes. A
recipient is encouraged to make similar
arrangements, where possible, with the
government of a country where donated

commodities to be sold or bartered are
delivered.

(b) A recipient must, as provided in
the agreement, arrange for transporting,
storing, and distributing the donated
commodities from the designated point
and time where title to the donated
commodities passes to the recipient.

(c) A recipient must store and
maintain the donated commodities in
good condition from the time of delivery
at the port of entry or the point of
receipt from the originating carrier until
their distribution, sale or barter.

(d)(1) If a recipient arranges for the
packaging or repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the donated
commodities;

(iii) Includes a statement indicating
that the donated commodities are
furnished by the United States
Department of Agriculture; and

(iv) Includes a statement indicating
that the donated commodities must not
be sold, exchanged or bartered.

(2) If a recipient arranges for the
processing and repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the
processed product;

(iii) Includes a statement indicating
that the processed product was made
with commodities furnished by the
United States Department of
Agriculture; and

(iv) Includes a statement indicating
that the processed product must not be
sold, exchanged or bartered.

(3) If a recipient distributes donated
commodities that are not packaged, the
recipient must display a sign at the
distribution site that includes the name
of the donated commodities, a statement
indicating that the donated commodities
are being furnished by the United States
Department of Agriculture, and a
statement indicating that the donated
commodities must not be sold,
exchanged, or bartered.

(e) A recipient must ensure that signs
are displayed at all activity
implementation and commodity
distribution sites to inform beneficiaries
that funding for the project was
provided by the United States
Department of Agriculture.

(f) A recipient must also ensure that
all public communications relating to
the project, the activities, or the donated
commodities, whether made through

print, broadcast, digital, or other media,
include a statement acknowledging that
funding was provided by the United
States Department of Agriculture.

(g) CCC may waive compliance with
one or more of the labeling and
notification requirements in paragraphs
(d), (e) and (f) of this section if a
recipient demonstrates to CCC that the
requirement presents a safety and
security risk in the target country. If a
recipient determines that compliance
with a labeling or notification
requirement poses an imminent threat
of destruction of property, injury, or loss
of life, the recipient must submit a
waiver request to CCC as soon as
possible. The recipient will not have to
comply with such requirement during
the period prior to the issuance of a
waiver determination by CCC. A
recipient may submit a written request
for a waiver at any time after the
agreement has been signed.

(h) In exceptional circumstances, CCC
may, on its own initiative, waive one or
more of the labeling and notification
requirements in paragraphs (d), (e) and
(f) of this section for programmatic
reasons.

§1499.9 Damage to or loss of donated
commodities.

(a) CCC will be responsible for the
donated commodities prior to the
transfer of title to the commodities to
the recipient. The recipient will be
responsible for the donated
commodities following the transfer of
title to the donated commodities to the
recipient. The title will transfer as
specified in the agreement.

(b) A recipient must inform CCC, in
the manner and within the time period
set forth in the agreement, of any
damage to or loss of the donated
commodities that occurs following the
transfer of title to the donated
commodities to the recipient. The
recipient must take all steps necessary
to protect its interests and the interests
of CCC with respect to any damage to
or loss of the donated commodities that
occurs after title has been transferred to
the recipient.

(c) A recipient will be responsible for
arranging for an independent cargo
surveyor to inspect the donated
commodities upon discharge from the
ocean carrier and prepare a survey or
outturn report. The report must show
the quantity and condition of the
donated commodities discharged from
the ocean carrier and must indicate the
most likely cause of any damage noted
in the report. The report must also
indicate the time and place when the
survey took place. All discharge surveys
must be conducted contemporaneously
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with the discharge of the ocean carrier,
unless CCC determines that failure to do
so was justified under the
circumstances. For donated
commodities shipped on a through bill
of lading, the recipient must also obtain
a delivery survey. All surveys obtained
by the recipient must, to the extent
practicable, be conducted jointly by the
surveyor, the recipient, and the carrier,
and the survey report must be signed by
all three parties. The recipient must
obtain a copy of each discharge or
delivery survey report within 45 days
after the completion of the survey. The
recipient must make each such report
available to CCC upon request, or in the
manner specified in the agreement. CCC
will reimburse the recipient for the
reasonable costs of these services, as
determined by CCC, in the manner
specified in the agreement.

(d) If donated commodities are
damaged or lost during the time that
they are in the care of the ocean carrier:

(1) The recipient must ensure that any
reports, narrative chronology, or other
commentary prepared by the
independent cargo surveyor, and any
such documentation prepared by a port
authority, stevedoring service, or
customs official, or an official of the
transit or target country government or
the transportation company, are
provided to CCC;

(2) The recipient must provide to CCC
the names and addresses of any
individuals known to be present at the
time of discharge or unloading, or
during the survey, who can verify the
quantity of damaged or lost donated
commodities;

(3) If the damage or loss occurred with
respect to a bulk shipment on an ocean
carrier, the recipient must ensure that
the independent cargo surveyor:

(i) Observes the discharge of the
cargo;

(ii) Reports on discharging methods,
including scale type, calibrations and
any other factors that may affect the
accuracy of scale weights, and, if scales
are not used, states the reason therefor
and describes the actual method used to
determine weight;

(iii) Estimates the quantity of cargo, if
any, lost during discharge through
carrier negligence;

(iv) Advises on the quality of
sweepings;

(v) Obtains copies of port or ocean
carrier records, if possible, showing the
quantity discharged; and

(vi) Notifies the recipient immediately
if the surveyor has reason to believe that
the correct quantity was not discharged
or if additional services are necessary to
protect the cargo; and

(4) If the damage or loss occurred with
respect to a container shipment on an
ocean carrier, the recipient must ensure
that the independent cargo surveyor
lists the container numbers and seal
numbers shown on the containers,
indicates whether the seals were intact
at the time the containers were opened,
and notes whether the containers were
in any way damaged.

(e) If a recipient has title to the
donated commodities, and donated
commodities valued in excess of $5,000
are damaged at any time prior to their
distribution or sale under the
agreement, regardless of the party at
fault, the recipient must immediately
arrange for an inspection by a public
health official or other competent
authority approved by CCC and provide
to CCC a certification by such public
health official or other competent
authority regarding the exact quantity
and condition of the damaged donated
commodities. The value of damaged
donated commodities must be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by CCC with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by CCC. The recipient must inform
CCC of the results of the inspection and
indicate whether the damaged donated
commodities are:

(1) Fit for the use authorized in the
agreement and, if so, whether there has
been a diminution in quality; or

(2) Unfit for the use authorized in the
agreement.

(f)(1) If a recipient has title to the
donated commodities, the recipient
must arrange for the recovery of that
portion of the donated commodities
designated as fit for the use authorized
in the agreement. The recipient must
dispose of donated commodities that are
unfit for such use in the following order
of priority:

(1) Sale for the most appropriate use,
i.e., animal feed, fertilizer, industrial
use, or another use approved by CCC, at
the highest obtainable price;

(ii) Donation to a governmental or
charitable organization for use as animal
feed or another non-food use; or

(iii) Destruction of the donated
commodities if they are unfit for any
use, in such manner as to prevent their
use for any purpose.

(2) A recipient must arrange for all
U.S. Government markings to be
obliterated or removed before the
donated commodities are transferred by
sale or donation under paragraph (f)(1)
of this section.

(g) A recipient may retain any
proceeds generated by the disposal of
the donated commodities in accordance

with paragraph (f)(1) of this section and
must use the retained proceeds for
expenses related to the disposal of the
donated commodities and for activities
specified in the agreement.

(h) A recipient must notify CCC
immediately and provide detailed
information about the actions taken in
accordance with paragraph (f) of this
section, including the quantities, values
and dispositions of donated
commodities determined to be unfit.

§1499.10 Claims for damage to or loss of
donated commodities.

(a) CCC will be responsible for claims
arising out of damage to or loss of a
quantity of the donated commodities
prior to the transfer of title to the
donated commodities to the recipient.
The recipient will be responsible for
claims arising out of damage to or loss
of a quantity of the donated
commodities after the transfer of title to
the donated commodities.

(b) If a recipient has title to donated
commodities that have been damaged or
lost, and the value of the damaged or
lost donated commodities is estimated
to be in excess of $20,000, the recipient
must:

(1) Notify CCC immediately and
provide detailed information about the
circumstances surrounding such
damage or loss, the quantity of damaged
or lost donated commodities, and the
value of the damage or loss;

(2) Promptly upon discovery of the
damage or loss, initiate a claim arising
out of such damage or loss, including,
if appropriate, initiating an action to
collect pursuant to a commercial
insurance contract;

(3) Take all necessary action to pursue
the claim diligently and within any
applicable periods of limitations; and

(4) Provide to CCC copies of all
documentation relating to the claim.

(c) If a recipient has title to donated
commodities that have been damaged or
lost, and the value of the damaged or
lost donated commodities is estimated
to be $20,000 or less, the recipient must
notify CCC in accordance with the
agreement and provide detailed
information about the damage or loss in
the next report required to be filed
under §1499.13(f)(1) or (2).

(d)(1) The value of a claim for lost
donated commodities will be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by CCC with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by CCC.

(2) The value of a claim for damaged
donated commodities will be
determined on the basis of the
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commodity acquisition, transportation,
and related costs incurred by CCC with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by CCGC, less any funds generated
if such commodities are sold in
accordance with §1499.9(f)(1).

(e) If CCC determines that a recipient
has not initiated a claim or is not
exercising due diligence in the pursuit
of a claim, CCC may require the
recipient to assign its rights to initiate
or pursue the claim to CCC. Failure by
the recipient to initiate a claim or
exercise due diligence in the pursuit of
a claim will be considered by CCC
during the review of applications for
subsequent food assistance awards.

(f)(1) A recipient may retain any funds
obtained as a result of a claims
collection action initiated by it in
accordance with this section, or
recovered pursuant to any insurance
policy or other similar form of
indemnification, but such funds must be
expended in accordance with the
agreement or for other purposes
approved in advance by CCC.

(2) CCC will retain any funds obtained
as a result of a claims collection action
initiated by it under this section;
provided, however, that if the recipient
paid for the transportation of the
donated commodities or a portion
thereof, CCC will use a portion of such
funds to reimburse the recipient for
such expense on a prorated basis.

§1499.11 Use of donated commodities,
sale proceeds, CCC-provided funds, and
program income.

(a) A recipient must use the donated
commodities, any sale proceeds, CCC-
provided funds, interest, and program
income in accordance with the
agreement.

(b) A recipient must not use donated
commodities, sale proceeds, CCC-
provided funds, interest, or program
income for any activity or any expense
incurred by the recipient or a
subrecipient prior to the start date of the
period of performance of the agreement
or after the agreement is suspended or
terminated, without the prior written
approval of CCC.

(c) A recipient must not permit the
distribution, handling, or allocation of
donated commodities on the basis of
political affiliation, geographic location,
or the ethnic, tribal or religious identity
or affiliation of the potential consumers
or beneficiaries.

(d) A recipient must not permit the
distribution, handling, or allocation of
donated commodities by the military
forces of any government or insurgent
group without the specific authorization
of CCC.

(e) A recipient must not use sale
proceeds, CCC-provided funds, interest,
or program income to acquire goods and
services, either directly or indirectly
through another party, in a manner that
violates country-specific economic
sanction programs, as specified in the
agreement.

(f) A recipient may sell or barter
donated commodities only if such sale
or barter is provided for in the
agreement or the recipient is disposing
of damaged donated commodities as
specified in § 1499.9(f). The recipient
must sell donated commodities at a
reasonable market price. The recipient
must obtain approval of its proposed
sale price from CCC before selling
donated commodities. The recipient
must use any sale proceeds, interest,
program income, or goods or services
derived from the sale or barter of the
donated commodities only as provided
in the agreement.

(g) A recipient must deposit and
maintain all sale proceeds, CCC-
provided funds, and program income in
a bank account until they are used for
a purpose authorized under the
agreement or the CCC-provided funds
are returned to CCC in accordance with
§1499.6(f)(6). The account must be
insured unless it is in a country where
insurance is unavailable. The account
must be interest-bearing, unless one of
the exceptions in 2 CFR 200.305(b)(8)
applies or CCC determines that this
requirement would constitute an undue
burden. The recipient must comply with
the requirements in § 1499.6(f)(7) with
regard to the deposit of advance
payments by CCC.

(h)(1) Except as provided in paragraph
(h)(2) of this section, a recipient may
make adjustments within the agreement
budget between direct cost line items
without further approval, provided that
the total amount of adjustments does
not exceed ten percent of the Grand
Total Costs, excluding any voluntary
committed cost sharing or matching
contributions, in the agreement budget.
Adjustments beyond these limits require
the prior approval of CCC.

(2) A recipient must not transfer any
funds budgeted for participant support
costs, as defined in 2 CFR 200.75, to
other categories of expense without the
prior approval of CCC.

(i) A recipient may use sale proceeds,
CCC-provided funds, or program income
to purchase real or personal property
only if local law permits the recipient to
retain title to such property. However, a
recipient must not use sale proceeds,
CCC-provided funds, or program income
to pay for the acquisition, development,
construction, alteration or upgrade of
real property that is:

(1) Owned or managed by a church or
other organization engaged exclusively
in religious pursuits; or

(2) Used in whole or in part for
sectarian purposes, except that a
recipient may use sale proceeds, CCC-
provided funds, or program income to
pay for repairs to or rehabilitation of a
structure located on such real property
to the extent necessary to avoid spoilage
or loss of donated commodities, but
only if the structure is not used in
whole or in part for any religious or
sectarian purposes while the donated
commodities are stored in it. If the use
of sale proceeds, CCC-provided funds,
or program income to pay for repairs to
or rehabilitation of such a structure is
not specifically provided for in the
agreement, the recipient must not use
the sale proceeds, CCC-provided funds,
or program income for this purpose
until it receives written approval from
CCC.

(j) A recipient must comply with 2
CFR 200.321 when procuring goods and
services in the United States. When
procuring goods and services outside of
the United States, a recipient should
endeavor to comply with 2 CFR 200.321
where practicable.

(k) A recipient must enter into a
written contract with each provider of
goods, services, or construction work
that is valued at or above the Simplified
Acquisition Threshold. Each such
contract must require the provider to
maintain adequate records to account
for all donated commodities, funds, or
both furnished to the provider by the
recipient and to comply with any other
applicable requirements that may be
specified by CCC in the agreement. The
recipient must submit a copy of the
signed contracts to CCC upon request.

§1499.12 Monitoring and evaluation
requirements.

(a) A recipient will be responsible for
designing a performance monitoring
plan for the project, obtaining written
approval of the plan from CCC before
putting it into effect, and managing and
implementing the plan, unless
otherwise specified in the agreement.

(b) A recipient must establish baseline
values, annual targets, and life of
activity targets for each performance
indicator included in the recipient’s
approved performance monitoring plan,
unless otherwise specified in the
agreement.

(c) A recipient must inform CCC, in
the manner and within the time period
specified in the agreement, of any
problems, delays, or adverse conditions
that materially impair the recipient’s
ability to meet the objectives of the
agreement. This notification must
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include a statement of any corrective
actions taken or contemplated by the
recipient, and any additional assistance
requested from CCC to resolve the
situation.

(d) A recipient will be responsible for
designing an evaluation plan for the
project, obtaining written approval of
the plan from CCC before putting it into
effect, and arranging for an independent
third party to implement the evaluation,
unless otherwise specified in the
agreement. This evaluation plan will
detail the evaluation purpose and scope,
key evaluation questions, evaluation
methodology, time frame, evaluation
management, and cost. This plan will
generally be based upon the evaluation
plan that the recipient submitted to CCC
as part of its application, pursuant to
§1499.4(b)(6), unless the notice of
funding opportunity specified that an
evaluation plan was not required to be
included in the application. The
recipient must ensure that the
evaluation plan:

(1) Is designed using the most
rigorous methodology that is
appropriate and feasible, taking into
account available resources, strategy,
current knowledge and evaluation
practices in the sector, and the
implementing environment;

(2) Is designed to inform management,
activity implementation, and strategic
decision-making;

(3) Utilizes analytical approaches and
methodologies, based on the questions
to be addressed, project design,
budgetary resources available, and level
of rigor and evidence required, which
may be implemented through methods
such as case studies, surveys, quasi-
experimental designs, randomized field
experiments, cost-effectiveness
analyses, implementation reviews, or a
combination of methods;

(4) Adheres to generally accepted
evaluation standards and principles;

(5) Uses participatory approaches that
seek to include the perspectives of
diverse parties and all relevant
stakeholders; and

(6) Where possible, utilizes local
consultants and seeks to build local
capacity in evaluation.

(e)(1) Unless otherwise provided in
the agreement, a recipient must arrange
for evaluations of the project to be
conducted by an independent third
party that:

(i) Is financially and legally separate
from the recipient’s organization; and

(ii) Has staff with demonstrated
methodological, cultural and language
competencies, and specialized
experience in conducting evaluations of
international development programs
involving agriculture, trade, education,

and nutrition, provided that CCC may
determine that, for a particular
agreement, the staff of the independent
third party evaluator is not required to
have specialized experience in
conducting evaluations of programs
involving one or more of these four
areas.

(2) A recipient must provide a written
certification to CCC that there is no real
or apparent conflict of interest on the
part of any recipient staff member or
third party entity designated or hired to
play a substantive role in the evaluation
of activities under the agreement.

(f) CCC will be considered a key
stakeholder in all evaluations conducted
as part of the agreement.

(g)(1) A recipient is responsible for
establishing the required financial and
human capital resources for monitoring
and evaluation of activities under the
agreement. The recipient must maintain
a separate budget for monitoring and
evaluation, with separate budget line
items for dedicated recipient monitoring
and evaluation staff and independent
third-party evaluation contracts.

(2) Personnel at a recipient’s
headquarters offices and field offices
with specialized expertise and
experience in monitoring and
evaluation may be used by the recipient
for dedicated monitoring and
evaluation. Unless otherwise specified
in the agreement or approved evaluation
plan, all evaluations must be managed
by the recipient’s evaluation experts
outside of the recipient’s line
management for the activities.

(h) CCC may independently conduct
or commission an evaluation of a single
agreement or an evaluation that
includes multiple agreements. A
recipient must cooperate, and comply
with any demands for information or
materials made in connection, with any
evaluation conducted or commissioned
by CCC. Such evaluations may be
conducted by CCC internally or by a
CCC-hired external evaluation
contractor.

§1499.13 Reporting and record keeping
requirements.

(a) A recipient must comply with the
performance and financial monitoring
and reporting requirements in the
agreement and 2 CFR 200.327 through
200.329.

(b) A recipient must submit financial
reports to CCC, by the dates and for the
reporting periods specified in the
agreement. Such reports must provide
an accurate accounting of sale proceeds,
CCC-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions.

(c)(1) A recipient must submit
performance reports to CCC, by the
dates and for the reporting periods
specified in the agreement. These
reports must include the information
required in 2 CFR 200.328(b)(2),
including additional pertinent
information regarding the recipient’s
progress, measured against established
indicators, baselines, and targets,
towards achieving the expected results
specified in the agreement. This
reporting must include, for each
performance indicator, a comparison of
actual accomplishments with the
baseline and the targets established for
the period. When actual
accomplishments deviate significantly
from targeted goals, the recipient must
provide an explanation in the report.

(2) A recipient must ensure the
accuracy and reliability of the
performance data submitted to CCC in
performance reports. At any time during
the period of performance of the
agreement, CCC may review the
recipient’s performance data to
determine whether it is accurate and
reliable. The recipient must comply
with all requests made by CCC or an
entity designated by CCC in relation to
such reviews.

(d) Baseline, interim, and final
evaluation reports are required for all
agreements, unless otherwise specified
in the agreement. The reports must be
submitted in accordance with the
timeline in the CCC-approved
evaluation plan. Evaluation reports
submitted to CCC may be made public
in an effort to increase accountability
and transparency and share lessons
learned and best practices.

(e) A recipient must, within 30 days
after export of all or a portion of the
donated commodities, submit evidence
of such export to CCC, in the manner set
forth in the agreement. The evidence
may be submitted through an electronic
media approved by CCC or by providing
the carrier’s on board bill of lading. The
evidence of export must show the kind
and quantity of commodities exported,
the date of export, and the country
where the commodities will be
delivered. The date of export is the date
that the ocean carrier carrying the
donated commodities sails from the
final U.S. load port.

(£)(1) The recipient must submit
reports to CCC, using a form prescribed
by CCC, covering the receipt, handling,
and disposition of the donated
commodities. Such reports must be
submitted to CCC, by the dates and for
the reporting periods specified in the
agreement, until all of the donated
commodities have been distributed, sold
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or bartered, and such disposition has
been reported to CCC.

(2) If the agreement authorizes the
sale or barter of donated commodities,
the recipient must submit to CCC, using
a form prescribed by CCC, reports
covering the receipt and use of the sale
proceeds when the donated
commodities were sold, the goods and
services derived from barter when the
donated commodities were bartered,
and program income. Such reports must
be submitted to CCC, by the dates and
for the reporting periods specified in the
agreement, until all of the sale proceeds
and program income have been
disbursed and reported to CCC. When
reporting financial information, the
recipient must include the amounts in
U.S. dollars and the exchange rate if
proceeds are held in local currency.

(g) If requested by CCC, a recipient
must provide to CCC additional
information or reports relating to the
agreement.

(h) If a recipient requires an extension
of a reporting deadline, it must ensure
that CCC receives an extension request
at least five business days prior to the
reporting deadline. CCC may decline to
consider a request for an extension that
it receives after this time period. CCC
will consider requests for reporting
deadline extensions on a case by case
basis and make a decision based on the
merits of each request. CCC will
consider factors such as unforeseen or
extenuating circumstances and past
performance history when evaluating
requests for extensions.

(i) The recipient must retain records
and permit access to records in
accordance with the requirements of 2
CFR 200.333 through 200.337. The date
of submission of the final expenditure
report, as referenced in 2 CFR 200.333,
will be the final date of submission of
the reports required by paragraphs (f)(1)
and (2) of this section, as prescribed by
CCC. The recipient must retain copies of
and make available to CCC all sales
receipts, contracts, or other documents
related to the sale or barter of donated
commodities and any goods or services
derived from such barter, as well as
records of dispatch received from ocean
carriers.

§1499.14 Subrecipients.

(a) A recipient may utilize the
services of a subrecipient to implement
activities under the agreement if this is
provided for in the agreement. The
subrecipient may receive donated
commodities, sale proceeds, CCC-
provided funds, program income, or
other resources from the recipient for
this purpose. The recipient must enter
into a written subagreement with the

subrecipient and comply with the
applicable provisions of 2 CFR 200.331.
The recipient must provide a copy of
each subagreement to CCC, in the
manner set forth in the agreement, prior
to the transfer of any donated
commodities, sale proceeds, CCC-
provided funds, or program income to
the subrecipient.

(b) A recipient must include the
following requirements in a
subagreement:

(1) The subrecipient is required to
comply with the applicable provisions
of this part and 2 CFR parts 200 and
400. The applicable provisions are those
that relate specifically to subrecipients,
as well as those relating to non-Federal
entities that impose requirements that
would be reasonable to pass through to
a subrecipient because they directly
concern the implementation by the
subrecipient of one or more activities
under the agreement. If there is a
question about whether a particular
provision is applicable, CCC will make
the determination.

(2) The subrecipient is prohibited
from using sale proceeds, CCC-provided
funds, interest, or program income to
acquire goods and services, either
directly or indirectly through another
party, in a manner that violates country-
specific economic sanction programs, as
specified in the agreement.

(3) The subrecipient must pay to the
recipient the value of any donated
commodities, sale proceeds, CCC-
provided funds, interest, or program
income that are not used in accordance
with the subagreement, or that are lost,
damaged, or misused as a result of the
subrecipient’s failure to exercise
reasonable care.

(4) In accordance with §1499.18 and
2 CFR 200.501(h), a description of the
applicable compliance requirements
and the subrecipient’s compliance
responsibility. Methods to ensure
compliance may include pre-award
audits, monitoring during the
agreement, and post-award audits.

(c) A recipient must monitor the
actions of a subrecipient as necessary to
ensure that donated commodities, sale
proceeds, CCC-provided funds, and
program income provided to the
subrecipient are used for authorized
purposes in compliance with applicable
U.S. Federal laws and regulations and
the subagreement and that performance
indicator targets are achieved for both
activities and results under the
agreement.

§1499.15 Noncompliance with an
agreement.

If a recipient fails to comply with a
Federal statute or regulation or the

terms and conditions of the agreement,
and CCC determines that the
noncompliance cannot be remedied by
imposing additional conditions, CCC
may take one or more of the actions set
forth in 2 CFR 200.338, including
initiating a claim as a remedy. CCC may
also initiate a claim against a recipient
if the donated commodities are damaged
or lost, or the sale proceeds, goods
received through barter, CCC-provided
funds, interest, or program income are
misused or lost, due to an action or
omission of the recipient.

§1499.16 Suspension and termination of
agreements.

(a) An agreement or subagreement
may be suspended or terminated in
accordance with 2 CFR 200.338 or
200.339. CCC may suspend or terminate
an agreement if it determines that:

(1) One of the bases in 2 CFR 200.338
or 200.339 for termination or
suspension by CCC has been satisfied;

(2) The continuation of the assistance
provided under the agreement is no
longer necessary or desirable; or

(3) Storage facilities are inadequate to
prevent spoilage or waste, or
distribution of the donated commodities
will result in substantial disincentive to,
or interference with, domestic
production or marketing in the target
country.

(b) If an agreement is terminated, the
recipient:

(1) Is responsible for the security and
integrity of any undistributed donated
commodities and must dispose of such
commodities only as agreed to by CCGC;

(2) Is responsible for any sale
proceeds, CCC-provided funds, interest,
or program income that have not been
disbursed and must use or return them
only as agreed to by CCC; and

(3) Must comply with the closeout
and post-closeout provisions specified
in the agreement and 2 CFR 200.343 and
200.344.

§1499.17 Opportunities to object and
appeals.

(a) CCC will provide an opportunity
to a recipient to object to, and provide
information and documentation
challenging, any action taken by CCC
pursuant to § 1499.15. CCC will comply
with any requirements for hearings,
appeals, or other administrative
proceedings to which the recipient is
entitled under any other statute or
regulation applicable to the action
involved. For example, if the action
taken by CCC pursuant to § 1499.15 is
to initiate suspension or debarment
proceedings as authorized under 2 CFR
parts 180 and 417, then the
requirements in 2 CFR parts 180 and
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417 will apply instead of the
requirements in this section. In the
absence of other applicable statutory or
regulatory requirements, the
requirements set forth in this section
will apply.

(b) The recipient must submit its
objection in writing, along with any
documentation, to the CCC official
specified in the agreement within 30
days after the date of CCC’s written
notification to the recipient of the CCC
action being challenged. This official
will endeavor to notify the recipient of
his or her determination within 60 days
after the date that CCC received the
recipient’s written objection.

(c) The recipient may appeal the
determination of the official to the
Administrator, FAS, who is also a Vice
President of CCC. An appeal must be in
writing and be submitted to the Office
of the Administrator within 30 days
after the date of the initial
determination by the CCC official. The
recipient may submit additional
documentation with its appeal.

(d) The Administrator will base the
determination on appeal upon
information contained in the
administrative record and will endeavor
to make a determination within 60 days
after the date that CCC received the
appeal. The determination of the
Administrator will be the final
determination of CCC. The recipient
must exhaust all administrative
remedies contained in this section
before pursuing judicial review of a
determination by the Administrator.

§1499.18 Audit requirements.

(a) Subpart F, Audit Requirements, of
2 CFR part 200 applies to recipients and
subrecipients under this part other than
those that are for-profit entities, foreign
public entities, or foreign organizations.

(b) A recipient or subrecipient that is
a for-profit entity or a foreign
organization, and that expends, during
its fiscal year, a total of at least the audit
requirement threshold in 2 CFR 200.501
in Federal awards, is required to obtain
an audit. Such a recipient or
subrecipient has the following two
options to satisfy this requirement:

(1)) A financial audit of the
agreement or subagreement, in
accordance with the Government
Auditing Standards issued by the
United States Government
Accountability Office (GAO), if the
recipient or subrecipient expends
Federal awards under only one CCC
program during such fiscal year; or

(i1) A financial audit of all Federal
awards from CCC, in accordance with
GAOQ’s Government Auditing Standards,
if the recipient or subrecipient expends

Federal awards under multiple CCC
programs during such fiscal year; or

(2) An audit that meets the
requirements contained in subpart F of
2 CFR part 200.

(c) A recipient or subrecipient that is
a for-profit entity or a foreign
organization, and that expends, during
its fiscal year, a total that is less than the
audit requirement threshold in 2 CFR
200.501 in Federal awards, is exempt
from requirements under this section for
an audit for that year, except as
provided in paragraphs (d) and (f) of
this section, but it must make records
available for review by appropriate
officials of Federal agencies.

(d) CCC may require an annual
financial audit of an agreement or
subagreement when the audit
requirement threshold in 2 CFR 200.501
is not met. In that case, CCC must
provide funds under the agreement for
this purpose, and the recipient or
subrecipient, as applicable, must
arrange for such audit and submit it to
CCC.

(e) When a recipient or subrecipient
that is a for-profit entity or a foreign
organization is required to obtain a
financial audit under this section, it
must provide a copy of the audit to CCC
within 60 days after the end of its fiscal
year.

(f) CCC, the USDA Office of Inspector
General, or GAO may conduct or
arrange for additional audits of any
recipients or subrecipients, including
for-profit entities and foreign
organizations. Recipients and
subrecipients must promptly comply
with all requests related to such audits.
If CCC conducts or arranges for an
additional audit, such as an audit with
respect to a particular agreement, CCC
will fund the full cost of such an audit,
in accordance with 2 CFR 200.503(d).

§1499.19 Paperwork Reduction Act.

The information collection
requirements contained in this
regulation have been submitted for
approval by OMB under the Paperwork
Reduction Act of 1995, 44 U.S.C.
Chapter 35, and have been assigned
OMB control number 0551-0035. A
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

Dated: July 29, 2016.
Suzanne Palmieri,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 2016—21343 Filed 9-9-16; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Foreign Agricultural Service

7 CFR Part 1599
RIN 0551-AA88

McGovern-Dole International Food for
Education and Child Nutrition Program

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Final rule with request for
comments.

SUMMARY: The Foreign Agricultural
Service (FAS) revises the regulations
governing the award of agricultural
commodities and financial and
technical assistance to recipients under
the McGovern-Dole International Food
for Education and Child Nutrition
(McGovern-Dole) Program. This revision
is necessary to clarify requirements for
applicants for, and recipients of, awards
under the McGovern-Dole Program and
to inform interested parties that the
OMB guidance on Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards, as supplemented by
USDA regulations, applies to awards
under the McGovern-Dole Program
other than awards to foreign public
entities. The revised regulations will
enable applicants and recipients to
better understand program requirements
and FAS to more effectively implement
the McGovern-Dole Program.

DATES: This rule is effective September
12, 2016. Written comments must be
received by FAS or carry a postmark or
equivalent no later than October 12,
2016.

ADDRESSES: Submit comments to
Director, Food Assistance Division,
Office of Capacity Building and
Development, Foreign Agricultural
Service, 1400 Independence Ave. SW.,
STOP 1034, Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
Benjamin Muskovitz, Director, Food
Assistance Division, Office of Capacity
Building and Development, Foreign
Agricultural Service, 1400
Independence Ave. SW., STOP 1034,
Washington, DC 20250. Telephone:
(202) 720-4221; Fax: (202) 690-0251;
Email: FAD Contact@fas.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The McGovern-Dole International
Food for Education and Child Nutrition
Program helps support food security,
child development, and education in
low-income, food-deficit countries
around the world. The program
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provides for the donation of U.S.
agricultural commodities, as well as
financial and technical assistance, to
support school feeding and maternal
and child health and nutrition projects.
The McGovern-Dole Program is
authorized in section 3107 of the Farm
Security and Rural Investment Act of
2002 (7 U.S.C. 17360-1).

FAS uses the regulations in 7 CFR
part 1599, McGovern-Dole International
Food for Education and Child Nutrition
Program, in the administration of the
McGovern-Dole Program. The previous
version of the regulations was published
as a final rule on March 26, 2009 (74 FR
13062).

On December 26, 2013, the Office of
Management and Budget (OMB) issued
guidance on Uniform Administrative
Requirements, Cost Principles, and
Audit Requirements for Federal Awards
in 2 CFR part 200 (78 FR 78608). In 2
CFR 400.1, the United States
Department of Agriculture (USDA)
adopted OMB’s guidance in subparts A
through F of 2 CFR part 200, as
supplemented by 2 CFR part 400, as
USDA policies and procedures for
uniform administrative requirements,
cost principles, and audit requirements
for Federal awards (79 FR 75982,
December 19, 2014).

Revision of Regulations

FAS is revising the McGovern-Dole
Program regulations in 7 CFR part 1599
through this final rule. Many of the
changes to the regulations are technical
in nature and intended to improve the
efficiency and effectiveness of the
McGovern-Dole Program. Some of the
detail that was previously included in
the program regulations will now be
included in the applicable notice of
funding opportunity.

The more significant changes to 7 CFR
part 1599 include:

(1) Updating 7 CFR part 1599 to make
it clear that the guidance in 2 CFR part
200, as supplemented by 2 CFR part 400
and 7 CFR part 1599, applies to awards
under the McGovern-Dole Program
other than awards to foreign public
entities. Applicants for, and recipients
of, awards under the McGovern-Dole
Program must consult all three parts to
be informed of all regulatory
requirements. Because 7 CFR part 1599
deals specifically with the McGovern-
Dole Program, the provisions of 7 CFR
part 1599 will apply if they differ from
the provisions of 2 CFR part 200 or part
400.

(2) Clarifying the types of entities
eligible for awards under the McGovern-
Dole Program and the applicability of
the regulations in 7 CFR part 1599 to

each type of eligible entity (7 CFR
1599.1(d)—(g) and 1599.3(a)).

In accordance with 7 U.S.C. 17360-
1(e), assistance under the McGovern-
Dole Program may be provided to
private voluntary organizations,
cooperatives, intergovernmental
organizations, governments of
developing countries and their agencies,
and other organizations. However, the
regulations do not apply to all of these
entities. The guidance in 2 CFR part 200
does not generally apply to for-profit
entities, foreign public entities, or
foreign organizations. According to 2
CFR 200.101(c), Federal awarding
agencies may apply subparts A through
E of 2 CFR part 200 to for-profit entities,
foreign public entities, or foreign
organizations, except where the Federal
awarding agency determines that the
application of these subparts would be
inconsistent with the international
obligations of the United States or the
statutes or regulations of a foreign
government.

FAS has determined not to apply 2
CFR parts 200 and 400 and 7 CFR part
1599 to foreign public entities.
Therefore, they do not apply to foreign
governments or their agencies or to
intergovernmental organizations (such
as the World Food Program), because
these entities are included within the
definition of a foreign public entity in
2 CFR 200.46.

FAS has determined to apply subparts
A through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1599, to for-profit entities and
foreign organizations. Accordingly, they
apply to applicants for, and recipients
of, awards under the McGovern-Dole
Program that are private voluntary
organizations, including those that are
foreign organizations; cooperatives,
including those that are for-profit
entities or foreign organizations; and
other organizations, including those that
are for-profit entities or foreign
organizations, but not including
intergovernmental organizations.

FAS has determined to apply subparts
A through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1599, to all subawards to all
subrecipients under this part, except
where the subrecipient is a foreign
public entity or where FAS determines
that the application of these provisions
to a subrecipient that is a foreign
organization would be inconsistent with
the international obligations of the
United States or the statutes or
regulations of a foreign government or
would not be in the best interest of the
United States.

Subpart F of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7

CFR part 1599, applies only to awards
by FAS to recipients that are private
voluntary organizations, cooperatives or
other organizations, but that are not for-
profit entities or foreign organizations.
Subpart F of 2 CFR part 200, as
supplemented by 2 CFR part 400 and 7
CFR part 1499, applies to subawards to
subrecipients, except where the
subrecipient is a for-profit entity,
foreign public entity, or foreign
organization. In 7 CFR part 1599, FAS
sets forth other audit requirements that
apply to recipients and subrecipients
that are for-profit entities or foreign
organizations (7 CFR 1599.18).

(3) Adding and updating definitions
of terms used in the regulations and
removing definitions of terms that are
no longer needed (7 CFR 1599.2).

(4) Including a requirement for an
applicant to include in its application
the amount of funding that will be
provided to each proposed subrecipient
under the agreement (7 CFR
1599.4(b)(4)(iii)).

(5) Adding new and modifying
existing provisions relating to cash
advances and reimbursements for
expenses (7 CFR 1599.6(f)).

6) Adding new and modifying
existing labeling and notification
requirements applicable to the
packaging, identification, source,
funding, and use of the donated
commodities, while allowing for the
waiver of these labeling and notification
requirements in exceptional
circumstances (7 CFR 1599.8(d)—(h)).

(7) Updating and clarifying language
requiring recipients to report on the loss
of or damage to donated commodities
and pursue claims in the event of loss
or damage (7 CFR 1599.9 and 1599.10).

(8) Incorporating new performance
monitoring and evaluation requirements
(7 CFR 1599.12).

(9) Updating reporting requirements
(7 CFR 1599.13).

(10) Adding a section setting forth
audit requirements for recipients and
subrecipients (7 CFR 1599.18). Although
the audit requirements in subpart F of
2 CFR part 200 do not apply to
recipients or subrecipients that are for-
profit entities or foreign organizations,
FAS has determined to require such
recipients and subrecipients to obtain
an audit, provided that they expend,
during the fiscal year, a total of at least
the audit requirement threshold in 2
CFR 200.501 in Federal awards. The
regulations lay out two options for
satisfying this audit requirement.

Notice and Comment

This rule is being issued as a final
rule without prior notice and
opportunity for comment. The
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Administrative Procedure Act exempts
rules “relating to agency management or
personnel or to public property, loans,
grants, benefits, or contracts” from the
statutory requirement for prior notice
and opportunity for comment (5 U.S.C.
553(a)(2)). Accordingly, this rule may be
made effective less than 30 days after
publication in the Federal Register.
However, members of the public may
participate in this rulemaking by
submitting written comments, data, or
views. FAS will consider the comments
received and may conduct additional
rulemaking based on the comments.
Written comments must be received by
FAS or carry a postmark or equivalent
no later than October 12, 2016.

Catalog of Federal Domestic Assistance

The program covered by this
regulation is listed in the Catalog of
Federal Domestic Assistance (CFDA)
under the following FAS CFDA number:
10.608, Food for Education.

E-Government Act Compliance

FAS is committed to complying with
the E-Government Act of 2002 (44
U.S.C. chapter 36), to promote the use
of the Internet and other information
technologies to provide increased
opportunities for citizens’ access to
Government information and services,
and for other purposes.

Executive Order 12866

This rule is issued in conformance
with Executive Order 12866,
‘“Regulatory Planning and Review.” It
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, was not
reviewed by OMB.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This rule does
not preempt State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. This rule will not be
retroactive.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
officials of State and local governments
that would be directly affected by the
proposed Federal financial assistance.
The objectives of the Executive Order
are to foster an intergovernmental
partnership and a strengthened
federalism by relying on State and local
processes for the State and local
government coordination and review of
proposed Federal financial assistance

and direct Federal development. This
rule will not directly affect State or local
officials and, for this reason, it is
excluded from the scope of Executive
Order 12372.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally requires
an agency to prepare a regulatory
flexibility analysis of any rule that is
subject to notice and comment
rulemaking under the Administrative
Procedure Act (APA) or any other law,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The Regulatory Flexibility Act
does not apply to this rule because FAS
is not required by the APA or any other
law to publish a notice of proposed
rulemaking with respect to the subject
matter of the rule.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
This rule will not have any substantial
direct effect on States, on the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, except as required
by law. This rule does not impose
substantial direct compliance costs on
State and local governments. Therefore,
consultation with the States was not
required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, ‘“‘Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
FAS does not expect this rule to have
any effect on Indian tribes.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) does not
apply to this rule because it does not
impose any enforceable duty or contain

any unfunded mandate as described
under the UMRA.

List of Subjects in 7 CFR Part 1599

Agricultural commodities,
Cooperative agreements, Exports, Food
assistance programs, Foreign aid, Grant
programs-agriculture, Technical
assistance.

m For the reasons stated in the preamble,
the Foreign Agricultural Service revises
7 CFR part 1599 to read as follows:

PART 1599—McGOVERN-DOLE
INTERNATIONAL FOOD FOR
EDUCATION AND CHILD NUTRITION
PROGRAM

Sec.

1599.1
1599.2
1599.3
1599.4
1599.5

Purpose and applicability.

Definitions.

Eligibility and conflicts of interest.

Application process.

Agreements.

1599.6 Payments.

1599.7 Transportation of donated
commodities.

1599.8 Entry, handling, and labeling of
donated commodities and notification
requirements.

1599.9 Damage to or loss of donated
commodities.

1599.10 Claims for damage to or loss of
donated commodities.

1599.11 Use of donated commodities, sale
proceeds, FAS-provided funds, and
program income.

1599.12 Monitoring and evaluation
requirements.

1599.13 Reporting and record keeping
requirements.

1599.14 Subrecipients.

1599.15 Noncompliance with an agreement.

1599.16 Suspension and termination of
agreements.

1599.17 Opportunities to object and
appeals.

1599.18 Audit requirements.

1599.19 Paperwork Reduction Act.

Authority: 7 U.S.C. 17360-1.

§1599.1 Purpose and applicability.

(a) This part sets forth the general
terms and conditions governing the
award of donated commodities and
funds by the Foreign Agricultural
Service (FAS) to recipients under the
McGovern-Dole International Food for
Education and Child Nutrition Program
(McGovern-Dole Program). Under the
McGovern-Dole Program, recipients use
the donated commodities, proceeds
from any sale of such commodities,
FAS-provided funds, and program
income to implement a project in a
foreign country pursuant to an
agreement with FAS.

(b)(1) The Office of Management and
Budget (OMB) issued guidance on
Uniform Administrative Requirements,
Cost Principles, and Audit
Requirements for Federal Awards in 2



Federal Register/Vol. 81,

No. 176 /Monday, September 12, 2016 /Rules and Regulations

62617

CFR part 200. In 2 CFR 400.1, the
United States Department of Agriculture
(USDA) adopted OMB’s guidance in
subparts A through F of 2 CFR part 200,
as supplemented by 2 CFR part 400, as
USDA policies and procedures for
uniform administrative requirements,
cost principles, and audit requirements
for Federal awards.

(2) The OMB guidance at 2 CFR part
200, as supplemented by 2 CFR part 400
and this part, applies to the McGovern-
Dole Program, except as provided in
paragraphs (e), (f) and (g) of this section.

(c) Except as otherwise provided in
this part, other regulations that are
generally applicable to grants and
cooperative agreements of USDA,
including the applicable regulations set
forth in 2 CFR chapters I, II, and IV, also
apply to the McGovern-Dole Program.

(d) In accordance with 7 U.S.C.
17360—1(e), assistance under the
McGovern-Dole Program may be
provided to private voluntary
organizations, cooperatives,
intergovernmental organizations,
governments of developing countries
and their agencies, and other
organizations.

(e) The OMB guidance at 2 CFR part
200, and the provisions of 2 CFR part
400 and of this part, do not apply to an
award by FAS under the McGovern-
Dole Program to a recipient that is a
foreign public entity, as defined in 2
CFR 200.46, and, therefore, they do not
apply to a foreign government or its
agency or an intergovernmental
organization.

(f)(1) The OMB guidance at subparts
A through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and
this part, applies to all awards by FAS
under the McGovern-Dole Program to all
recipients that are private voluntary
organizations, including a private
voluntary organization that is a foreign
organization, as defined in 2 CFR
200.47; cooperatives, including a
cooperative that is a for-profit entity or
a foreign organization; or other
organizations, including organizations
that are for-profit entities or foreign
organizations, but not including
intergovernmental organizations.

(2) The OMB guidance at subparts A
through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and
this part, applies to all subawards to all
subrecipients under this part, except in
cases:

(i) Where the subrecipient is a foreign
public entity; or

(i1) Where FAS determines that the
application of these provisions to a
subaward to a subrecipient that is a
foreign organization would be
inconsistent with the international

obligations of the United States or the
statutes or regulations of a foreign
government or would not be in the best
interest of the United States.

(g)(1) The OMB guidance at subpart F
of 2 CFR part 200, as supplemented by
2 CFR part 400 and this part, applies
only to awards by FAS to recipients that
are private voluntary organizations,
cooperatives, or other organizations, but
that are not for-profit entities or foreign
organizations.

(2) The OMB guidance at subpart F of
2 CFR part 200, as supplemented by 2
CFR part 400 and this part, applies to
subawards to subrecipients under this
part, except where the subrecipient is a
for-profit entity, foreign public entity, or
foreign organization.

(3) Audit requirements for recipients
and subrecipients that are for-profit
entities or foreign organizations are set
forth in § 1599.18.

§1599.2 Definitions.

These are definitions for terms used
in this part. The definitions in 2 CFR
part 200, as supplemented in 2 CFR part
400, are also applicable to this part,
with the exception that, if a term that is
defined in this section is defined
differently in 2 CFR part 200 or part
400, the definition in this section will
apply to such term as used in this part.

Activity means a discrete undertaking
within a project to be carried out by a
recipient, directly or through a
subrecipient, that is specified in an
agreement and is intended to fulfill a
specific objective of the agreement.

Agreement means a legally binding
grant or cooperative agreement entered
into between FAS and a recipient to
implement a project under the
McGovern-Dole Program.

Commodities mean agricultural
commodities, or products of agricultural
commodities, that are produced in the
United States.

Cooperative means a private sector
organization whose members own and
control the organization and share in its
services and its profits and that provides
business services and outreach in
cooperative development for its
membership.

Cost sharing or matching means the
portion of project expenses, or necessary
goods and services provided to carry out
a project, not paid or acquired with
Federal funds. The term may include
cash or in-kind contributions provided
by recipients, subrecipients, foreign
public entities, foreign organizations, or
private donors.

Disburse means to make a payment to
liquidate an obligation.

Donated commodities means the
commodities donated by FAS to a

recipient under an agreement. The term
may include donated commodities that
are used to produce a further processed
product for use under the agreement.

FAS means the Foreign Agricultural
Service of the United States Department
of Agriculture.

FAS-provided funds means U.S.
dollars provided under an agreement to
a recipient, or through a subagreement
to a subrecipient, for expenses
authorized in the agreement, such as
expenses for the internal transportation,
storage and handling of the donated
commodities; expenses involved in the
administration, monitoring, and
evaluation of the activities under the
agreement; and the costs of activities
conducted in the target country that
would enhance the effectiveness of the
activities implemented under the
McGovern-Dole Program.

McGovern-Dole Program means the
McGovern-Dole International Food for
Education and Child Nutrition Program.

Private voluntary organization means
a not-for-profit, nongovernmental
organization (in the case of a United
States organization, an organization that
is exempt from Federal income taxes
under section 501(c)(3) of the Internal
Revenue Code of 1986) that receives
funds from private sources, voluntary
contributions of money, staff time, or in-
kind support from the public, and that
is engaged in or is planning to engage
in voluntary, charitable, or development
assistance activities (other than religious
activities).

Program income means interest
earned on proceeds from the sale of
donated commodities, as well as funds
received by a recipient or subrecipient
as a direct result of carrying out an
approved activity under an agreement.
The term includes but is not limited to
income from fees for services
performed, the use or rental of real or
personal property acquired under a
Federal award, the sale of items
fabricated under a Federal award,
license fees and royalties on patents and
copyrights, and principal and interest
on loans made with Federal award
funds. Program income does not include
proceeds from the sale of donated
commodities; FAS-provided funds or
interest earned on such funds; or funds
provided for cost sharing or matching
contributions, refunds or rebates,
credits, discounts, or interest earned on
any of them.

Project means the totality of the
activities to be carried out by a
recipient, directly or through a
subrecipient, to fulfill the objectives of
an agreement.

Recipient means an entity that enters
into an agreement with FAS and
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receives donated commodities and FAS-
provided funds to carry out activities
under the agreement. The term recipient
does not include a subrecipient.

Sale proceeds means funds received
by a recipient from the sale of donated
commodities.

Subrecipient means an entity that
enters into a subagreement with a
recipient for the purpose of
implementing in the target country
activities described in an agreement.
The term does not include an individual
that is a beneficiary under the
agreement.

Target country means the foreign
country in which activities are
implemented under an agreement.

USDA means the United States
Department of Agriculture.

Voluntary committed cost sharing or
matching contributions means cost
sharing or matching contributions
specifically pledged on a voluntary
basis by an applicant or recipient,
which become binding as part of an
agreement. Voluntary committed cost
sharing or matching contributions may
be provided in the form of cash or in-
kind contributions.

§1599.3 Eligibility and conflicts of
interest.

(a) A private voluntary organization, a
cooperative, or another organization that
is not an intergovernmental organization
is eligible to submit an application
under this part to become a recipient
under the McGovern-Dole Program. FAS
will set forth specific eligibility
information, including any factors or
priorities that will affect the eligibility
of an applicant or application for
selection, in the full text of the
applicable notice of funding
opportunity posted on the U.S.
Government Web site for grant
opportunities.

(b) Applicants, recipients, and
subrecipients must comply with
policies established by FAS pursuant to
2 CFR 400.2(a), and with the
requirements in 2 CFR 400.2(b),
regarding conflicts of interest.

§1599.4 Application process.

(a) An applicant seeking to enter into
an agreement with FAS must submit an
application, in accordance with this
section, that sets forth its proposal to
carry out activities under the McGovern-
Dole Program in a proposed target
country(ies). An application must
contain the items specified in paragraph
(b) of this section and any other items
required by the notice of funding
opportunity and must be submitted
electronically to FAS at the address set

forth in the notice of funding
opportunity.

(b) An applicant must include the
following items in its application:

(1) A completed Form SF—424, which
is a standard application for Federal
assistance;

(2) An introduction and a strategic
analysis, which includes an impact
analysis, as specified in the notice of
funding opportunity;

(3) A plan of operation that contains
the elements specified in the notice of
funding opportunity;

(4) A summary line item budget and
a budget narrative that indicate:

(i) The amounts of any sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
the applicant proposes to use to fund:

(A) Administrative costs;

(B) Inland and internal transportation,
storage and handling (ITSH) costs; and

(C) Activity costs;

(ii) Where applicable, how the
applicant’s indirect cost rate will be
applied to each type of expense; and

(iii) The amount of funding that will
be provided to each proposed
subrecipient under the agreement;

(5) A project-level results framework
that outlines the changes that the
applicant expects to accomplish through
the proposed project and is based on the
McGovern-Dole Program-level results
framework, as set forth in the notice of
funding opportunity;

(6) Unless otherwise specified in the
notice of funding opportunity, an
evaluation plan that describes the
proposed design, methodology, and
time frame of the project’s evaluation
activities, and how the applicant
intends to manage these activities, and
that will include a baseline study,
interim evaluation, final evaluation, and
any applicable special studies; and

(7) Any additional required items set
forth in the notice of funding
opportunity.

(c) Each applicant (unless the
applicant has an exception approved by
FAS under 2 CFR 25.110(d)) is required
to:

(1) Be registered in the System for
Award Management (SAM) before
submitting its application;

(2) Provide a valid unique entity
identifier in its application; and

(3) Continue to maintain an active
SAM registration with current
information at all times during which it
has an active Federal award or an
application or plan under consideration
by a Federal awarding agency.

§1599.5 Agreements.

(a) After FAS approves an application
by an applicant, FAS will negotiate an

agreement with the applicant. The
agreement will set forth the obligations
of FAS and the recipient.

(b) The agreement will specify the
general information required in 2 CFR
200.210(a), as applicable.

(c) The agreement will incorporate
general terms and conditions, pursuant
to 2 CFR 200.210(b), as applicable.

(d) To the extent that this information
is not already included in the agreement
pursuant to paragraphs (b) and (c) of
this section, the agreement will also
include the following:

(1) The kind, quantity, and use of the
donated commodities and an estimated
commodity call forward schedule, with
the month and year indicated for each
expected commodity shipment;

(2) A plan of operation, which will
include the following:

(i) The objectives to be accomplished
under the project;

(ii) A detailed description of each
activity to be implemented;

(iii) The target country(ies) and the
areas of the target country(ies) in which
the activities will be implemented;

(iv) The methods and criteria for
selecting the beneficiaries of the
activities;

(v) Any contributions for cost sharing
or matching, including cash and non-
cash contributions, that the recipient
expects to receive from non-FAS
sources that:

(A) Are critical to the implementation
of the activities; or

(B) Enhance the implementation of
the activities;

(vi) Any subrecipient that will be
involved in the implementation of the
activities, and the criteria for selecting
a subrecipient that has not yet been
identified;

(vii) Any other governmental or
nongovernmental entities that will be
involved in the implementation of the
activities;

(viii) Any processing, packaging or
repackaging of the donated commodities
that will take place prior to their
distribution, sale or barter by the
recipient; and

(ix) Any additional provisions
specified by FAS during the negotiation
of the agreement;

(3) A budget, which will set forth the
maximum amounts of sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
may be used for each line item, as well
as other applicable budget requirements;
and

(4) Performance goals for the
agreement, including a list of results,
with long-term benefits where
applicable, to be achieved by the
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activities and corresponding indicators,
targets, and time frames.

(e) The agreement will also include
specific terms and conditions, and
certifications and representations,
including the following:

(1) The agreement will prohibit the
sale or transshipment of the donated
commodities by the recipient to a
country not specified in the agreement
for as long as the recipient has title to
such donated commodities;

(2) The recipient will assert that it has
taken action to ensure that any donated
commodities that will be distributed to
beneficiaries will be imported and
distributed free from all customs, duties,
tolls, and taxes. The recipient must
submit information to FAS to support
this assertion;

(3) The recipient will assert that, to
the best of its knowledge, the
importation and distribution of the
donated commodities in the target
country will not result in a substantial
disincentive to or interference with
domestic production or marketing in
that country. The recipient must submit
information to FAS to support this
assertion;

(4) The recipient will assert that, to
the best of its knowledge, any sale or
barter of the donated commodities will
not displace or interfere with any sales
of like commodities that may otherwise
be made within the target country. The
recipient must submit information to
FAS to support this assertion; and

(5) The recipient will assert that
adequate transportation and storage
facilities will be available in the target
country to prevent spoilage or waste of
the donated commodities. The recipient
must submit information to FAS to
support this assertion.

(f) FAS may enter into a multicountry
agreement in which donated
commodities are delivered to one
country and activities are carried out in
another.

(g) FAS may provide donated
commodities and FAS-provided funds
under a multiyear agreement contingent
upon the availability of commodities
and funds.

§1599.6 Payments.

(a) If a recipient arranges for
transportation in accordance with
§1599.7(b)(2), FAS will, as specified in
the agreement, pay the costs of such
transportation to the ocean carrier or to
the recipient. The recipient must, as
specified in the agreement, submit to
FAS, arrange to be submitted to FAS, or
maintain on file and make available to
FAS, the following documents:

(1) The original, or a true copy, of
each on board bill of lading indicating

the freight rate and signed by the
originating ocean carrier;

(2) For all non-containerized cargoes:

(i) A signed copy of the Federal Grain
Inspection Service (FGIS) Official
Stowage Examination Certificate;

(ii) A signed copy of the National
Cargo Bureau Certificate of Readiness;
and

(iii) A signed copy of the Certificate
of Loading issued by the National Cargo
Bureau or a similar qualified
independent surveyor;

(3) For all containerized cargoes, a
copy of the FGIS Container Condition
Inspection Certificate;

(4) A signed copy of the U.S. Food
Aid Booking Note or charter party
covering ocean transportation of the
cargo;

(5) In the case of charter shipments,

a signed notice of arrival at the first
discharge port, unless FAS has
determined that circumstances that
could not have been reasonably
anticipated or controlled (force majeure)
have prevented the ocean carrier’s
arrival at the first port of discharge; and

(6) A request for payment of freight,
survey costs other than at load port, and
other expenses approved by FAS.

(b) If the agreement specifies that
some or all of the documents listed in
paragraph (a) of this section will be
submitted to FAS, then FAS will not
render payment for transportation
services until it has received all of the
specified documents.

(c) If a recipient arranges for
transportation in accordance with
§1599.7(b)(2), and the recipient uses a
freight forwarder, the recipient must
ensure that the freight forwarder is
registered in the SAM and require the
freight forwarder to submit the
documents specified in paragraph (a) of
this section. The recipient will ensure
that the total commission or fees paid to
intermediaries in the transportation
procurement process will not exceed
two and a half percent of the total
transportation costs.

(d) In no case will FAS provide
payment to a recipient for demurrage
costs or pay demurrage to any other
entity.

(e) If FAS has agreed to be responsible
for the costs of transporting, storing, and
distributing the donated commodities
from the designated discharge port or
point of entry, and if the recipient will
bear or has borne any of these costs, in
accordance with the agreement, FAS
will either provide an advance payment
or a reimbursement to the recipient in
the amount of such costs, in the manner
set forth in the agreement.

(f) If the agreement authorizes the
payment of FAS-provided funds, FAS

will generally provide the funds to the
recipient on an advance payment basis,
in accordance with 2 CFR 200.305(b). In
addition, the following procedures will
apply to advance payments:

(1) A recipient may request advance
payments of FAS-provided funds, up to
the total amount specified in the
agreement. When making an advance
payment request, a recipient must
provide, for each agreement for which it
is requesting an advance, total
expenditures to date; an estimate of
expenses to be covered by the advance;
total advances previously requested, if
any; the amount of cash on hand from
the preceding advance; and, if
necessary, a request to roll over any
unused funds from the preceding
advance to the current request period.
The advance payment request must take
into account any program income
earned since the preceding advance.

(2) Whenever possible, a recipient
should consolidate advance payment
requests to cover anticipated cash needs
for all food assistance program awards
made by FAS to the recipient. A
recipient may request advance
payments with no minimum time
required between requests.

(3) A recipient must minimize the
amount of time that elapses between the
transfer of funds by FAS and the
disbursement of funds by the recipient.
A recipient must fully disburse funds
from the preceding advance before it
submits a new advance request for the
same agreement, with the exception that
the recipient may request to retain the
balance of any funds that have not been
disbursed and roll it over into a new
advance request if the new advance
request is made within 90 days after the
preceding advance was made.

(4) FAS will review all requests to roll
over funds from the preceding advance
that have not been disbursed and make
a decision based on the merits of the
request. FAS will consider factors such
as the amount of funding that a
recipient is requesting to roll over, the
length of time that the recipient has
been in possession of the funds, any
unforeseen or extenuating
circumstances, the recipient’s history of
performance, and findings from recent
financial audits or compliance reviews.

(5) FAS will not approve any request
for an advance or rollover of funds if the
most recent financial report, as specified
in the agreement, is past due, or if any
required report, as specified in any open
agreement between the recipient and
FAS or the Commodity Credit
Corporation (CCC), is more than three
months in arrears.

(6)(i) A recipient must return to FAS
any funds advanced by FAS that have
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not been disbursed as of the 91st day
after the advance was made; provided,
however, that paragraphs (f)(6)(ii) and
(iii) of this section will apply if the
recipient submits a request to FAS
before that date to roll over the funds
into a new advance.

(ii) If a recipient submits a request to
roll over funds into a new advance, and
FAS approves the rollover of funds,
such funds will be considered to have
been advanced on the date that the
recipient receives the approval notice
from FAS, for the purposes of
complying with the requirement in
paragraph (f)(6)(i) of this section.

(iii) If a recipient submits a request to
roll over funds into a new advance, and
FAS does not approve the rollover of
some or all of the funds, such funds
must be returned to FAS.

(iv) If a recipient must return funds to
FAS in accordance with paragraph (e)(6)
of this section, the recipient must return
the funds by the later of five business
days after the 91st day after the funds
were advanced, or five business days
after the date on which the recipient
receives notice from FAS that it has
denied the recipient’s request to roll
over the funds; provided, however, that
FAS may specify a different date for the
return of funds in a written
communication to the recipient.

(7) Except as may otherwise be
provided in the agreement, a recipient
must deposit and maintain in an
insured bank account located in the
United States all funds advanced by
FAS. The account must be interest-
bearing, unless one of the exceptions in
2 CFR 200.305(b)(8) applies or FAS
determines that this requirement would
constitute an undue burden. A recipient
will not be required to maintain a
separate bank account for advance
payments of FAS-provided funds.
However, a recipient must be able to
separately account for the receipt,
obligation, and expenditure of funds
under each agreement.

(8) A recipient may retain, for
administrative expenses, up to $500 per
Federal fiscal year of any interest earned
on funds advanced under an agreement.
The recipient must remit to the U.S.
Department of Health and Human
Services, Payment Management System,
any additional interest earned during a
Federal fiscal year on such funds, in
accordance with the procedures in 2
CFR 200.305(b)(9).

(g) If a recipient is required to pay
funds to FAS in connection with an
agreement, the recipient must make
such payment in U.S. dollars, unless
otherwise approved in advance by FAS.

§1599.7 Transportation of donated
commodities.

(a) Shipments of donated
commodities are subject to the
requirements of 46 U.S.C. 55305,
regarding carriage on U.S.-flag vessels.

(b) Transportation of donated
commodities and other goods such as
bags that may be provided by FAS
under the McGovern-Dole Program will
be arranged for under a specific
agreement in the manner determined by
FAS. Such transportation will be
arranged for by:

(1) FAS in accordance with the
Federal Acquisition Regulation (FAR) in
chapter 1 of title 48, the Agriculture
Acquisition Regulation (AGAR) in
chapter 4 of title 48, and directives
issued by the Director, Office of
Procurement and Property Management,
USDA; or

(2) The recipient, with payment by
FAS, in the manner specified in the
agreement.

(c) A recipient that is responsible for
transportation under paragraph (b)(2) of
this section must declare in the
transportation contract the point at
which the ocean carrier will take
custody of donated commodities to be
transported.

(d) A recipient that arranges for
transportation in accordance with
paragraph (b)(2) of this section may only
use the services of a freight forwarder
that is licensed by the Federal Maritime
Commission and that would not have a
conflict of interest in carrying out the
freight forwarder duties. To assist FAS
in determining whether there is a
potential conflict of interest, the
recipient must submit to FAS a
certification indicating that the freight
forwarder:

(1) Is not engaged in, and will not
engage in, supplying commodities or
furnishing ocean transportation or ocean
transportation-related services for
commodities provided under any
McGovern-Dole Program agreement to
which the recipient is a party; and

(2) Is not affiliated with the recipient
and has not made arrangements to give
or receive any payment, kickback, or
illegal benefit in connection with its
selection as an agent of the recipient.

§1599.8 Entry, handling, and labeling of
donated commodities and notification
requirements.

(a) A recipient must make all
necessary arrangements for receiving the
donated commodities in the target
country, including obtaining
appropriate approvals for entry and
transit. The recipient must make
arrangements with the target country
government for all donated commodities

that will be distributed to beneficiaries
to be imported and distributed free from
all customs duties, tolls, and taxes. A
recipient is encouraged to make similar
arrangements, where possible, with the
government of a country where donated
commodities to be sold or bartered are
delivered.

(b) A recipient must, as provided in
the agreement, arrange for transporting,
storing, and distributing the donated
commodities from the designated point
and time where title to the donated
commodities passes to the recipient.

(c) A recipient must store and
maintain the donated commodities in
good condition from the time of delivery
at the port of entry or the point of
receipt from the originating carrier until
their distribution, sale or barter.

(d)(1) If a recipient arranges for the
packaging or repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the donated
commodities;

(iii) Includes a statement indicating
that the donated commodities are
furnished by the United States
Department of Agriculture; and

(iv) Includes a statement indicating
that the donated commodities must not
be sold, exchanged or bartered.

(2) If a recipient arranges for the
processing and repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the
processed product;

(iii) Includes a statement indicating
that the processed product was made
with commodities furnished by the
United States Department of
Agriculture; and

(iv) Includes a statement indicating
that the processed product must not be
sold, exchanged or bartered.

(3) If a recipient distributes donated
commodities that are not packaged, the
recipient must display a sign at the
distribution site that includes the name
of the donated commodities, a statement
indicating that the donated commodities
are being furnished by the United States
Department of Agriculture, and a
statement indicating that the donated
commodities must not be sold,
exchanged, or bartered.

(e) A recipient must ensure that signs
are displayed at all activity
implementation and commodity
distribution sites to inform beneficiaries
that funding for the project was
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provided by the United States
Department of Agriculture.

(f) A recipient must also ensure that
all public communications relating to
the project, the activities, or the donated
commodities, whether made through
print, broadcast, digital, or other media,
include a statement acknowledging that
funding was provided by the United
States Department of Agriculture.

(g) FAS may waive compliance with
one or more of the labeling and
notification requirements in paragraphs
(d), (e) and (f) of this section if a
recipient demonstrates to FAS that the
requirement presents a safety or security
risk in the target country. If a recipient
determines that compliance with a
labeling or notification requirement
poses an imminent threat of destruction
of property, injury, or loss of life, the
recipient must submit a waiver request
to FAS as soon as possible. The
recipient will not have to comply with
such requirement during the period
prior to the issuance of a waiver
determination by FAS. A recipient may
submit a written request for a waiver at
any time after the agreement has been
signed.

(h) In exceptional circumstances, FAS
may, on its own initiative, waive one or
more of the labeling and notification
requirements in paragraphs (d), (e) and
(f) of this section for programmatic
reasons.

§1599.9 Damage to or loss of donated
commodities.

(a) FAS will be responsible for the
donated commodities prior to the
transfer of title to the commodities to
the recipient. The recipient will be
responsible for the donated
commodities following the transfer of
title to the donated commodities to the
recipient. The title will transfer as
specified in the agreement.

(b) A recipient must inform FAS, in
the manner and within the time period
set forth in the agreement, of any
damage to or loss of the donated
commodities that occurs following the
transfer of title to the donated
commodities to the recipient. The
recipient must take all steps necessary
to protect its interests and the interests
of FAS with respect to any damage to
or loss of the donated commodities that
occurs after title has been transferred to
the recipient.

(c) A recipient will be responsible for
arranging for an independent cargo
surveyor to inspect the donated
commodities upon discharge from the
ocean carrier and prepare a survey or
outturn report. The report must show
the quantity and condition of the
donated commodities discharged from

the ocean carrier and must indicate the
most likely cause of any damage noted
in the report. The report must also
indicate the time and place when the
survey took place. All discharge surveys
must be conducted contemporaneously
with the discharge of the ocean carrier,
unless FAS determines that failure to do
so was justified under the
circumstances. For donated
commodities shipped on a through bill
of lading, the recipient must also obtain
a delivery survey. All surveys obtained
by the recipient must, to the extent
practicable, be conducted jointly by the
surveyor, the recipient, and the carrier,
and the survey report must be signed by
all three parties. The recipient must
obtain a copy of each discharge or
delivery survey report within 45 days
after the completion of the survey. The
recipient must make each such report
available to FAS upon request, or in the
manner specified in the agreement. FAS
will reimburse the recipient for the
reasonable costs of these services, as
determined by FAS, in the manner
specified in the agreement.

(d) If donated commodities are
damaged or lost during the time that
they are in the care of the ocean carrier:

(1) The recipient must ensure that any
reports, narrative chronology, or other
commentary prepared by the
independent cargo surveyor, and any
such documentation prepared by a port
authority, stevedoring service, or
customs official, or an official of the
transit or target country government or
the transportation company, are
provided to FAS;

(2) The recipient must provide to FAS
the names and addresses of any
individuals known to be present at the
time of discharge or unloading, or
during the survey, who can verify the
quantity of damaged or lost donated
commodities;

(3) If the damage or loss occurred with
respect to a bulk shipment on an ocean
carrier, the recipient must ensure that
the independent cargo surveyor:

(i) Observes the discharge of the
cargo;

(i1) Reports on discharging methods,
including scale type, calibrations, and
any other factors that may affect the
accuracy of scale weights, and, if scales
are not used, states the reason therefor
and describes the actual method used to
determine weight;

(iii) Estimates the quantity of cargo, if
any, lost during discharge through
carrier negligence;

(iv) Advises on the quality of
sweepings;

(v) Obtains copies of port or ocean
carrier records, if possible, showing the
quantity discharged; and

(vi) Notifies the recipient immediately
if the surveyor has reason to believe that
the correct quantity was not discharged
or if additional services are necessary to
protect the cargo; and

(4) If the damage or loss occurred with
respect to a container shipment on an
ocean carrier, the recipient must ensure
that the independent cargo surveyor
lists the container numbers and seal
numbers shown on the containers,
indicates whether the seals were intact
at the time the containers were opened,
and notes whether the containers were
in any way damaged.

(e) If a recipient has title to the
donated commodities, and donated
commodities valued in excess of $5,000
are damaged at any time prior to their
distribution or sale under the
agreement, regardless of the party at
fault, the recipient must immediately
arrange for an inspection by a public
health official or other competent
authority approved by FAS and provide
to FAS a certification by such public
health official or other competent
authority regarding the exact quantity
and condition of the damaged donated
commodities. The value of damaged
donated commodities must be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by FAS with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by FAS. The recipient must inform
FAS of the results of the inspection and
indicate whether the damaged donated
commodities are:

(1) Fit for the use authorized in the
agreement and, if so, whether there has
been a diminution in quality; or

(2) Unfit for the use authorized in the
agreement.

(£)(1) If a recipient has title to the
donated commodities, the recipient
must arrange for the recovery of that
portion of the donated commodities
designated as fit for the use authorized
in the agreement. The recipient must
dispose of donated commodities that are
unfit for such use in the following order
of priority:

(i) Sale for the most appropriate use,
i.e., animal feed, fertilizer, industrial
use, or another use approved by FAS, at
the highest obtainable price;

(ii) Donation to a governmental or
charitable organization for use as animal
feed or another non-food use; or

(iii) Destruction of the donated
commodities if they are unfit for any
use, in such manner as to prevent their
use for any purpose.

(2) A recipient must arrange for all
U.S. Government markings to be
obliterated or removed before the
donated commodities are transferred by
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sale or donation under paragraph (f)(1)
of this section.

(g) A recipient may retain any
proceeds generated by the disposal of
the donated commodities in accordance
with paragraph (f)(1) of this section and
must use the retained proceeds for
expenses related to the disposal of the
donated commodities and for activities
specified in the agreement.

(h) A recipient must notify FAS
immediately and provide detailed
information about the actions taken in
accordance with paragraph (f) of this
section, including the quantities, values,
and dispositions of donated
commodities determined to be unfit.

§1599.10 Claims for damage to or loss of
donated commodities.

(a) FAS will be responsible for claims
arising out of damage to or loss of a
quantity of the donated commodities
prior to the transfer of title to the
donated commodities to the recipient.
The recipient will be responsible for
claims arising out of damage to or loss
of a quantity of the donated
commodities after the transfer of title to
the donated commodities.

(b) If a recipient has title to donated
commodities that have been damaged or
lost, and the value of the damaged or
lost donated commodities is estimated
to be in excess of $20,000, the recipient
must:

(1) Notify FAS immediately and
provide detailed information about the
circumstances surrounding such
damage or loss, the quantity of damaged
or lost donated commodities, and the
value of the damage or loss;

(2) Promptly upon discovery of the
damage or loss, initiate a claim arising
out of such damage or loss, including,
if appropriate, initiating an action to
collect pursuant to a commercial
insurance contract;

(3) Take all necessary action to pursue
the claim diligently and within any
applicable periods of limitations; and

(4) Provide to FAS copies of all
documentation relating to the claim.

(c) If a recipient has title to donated
commodities that have been damaged or
lost, and the value of the damaged or
lost donated commodities is estimated
to be $20,000 or less, the recipient must
notify FAS in accordance with the
agreement and provide detailed
information about the damage or loss in
the next report required to be filed
under §1599.13(f)(1) or (2).

(d)(1) The value of a claim for lost
donated commodities will be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by FAS with
respect to such commodities, as well as

such costs incurred by the recipient and
paid by FAS.

(2) The value of a claim for damaged
donated commodities will be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by FAS with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by FAS, less any funds generated
if such commodities are sold in
accordance with §1599.9(f)(1).

(e) If FAS determines that a recipient
has not initiated a claim or is not
exercising due diligence in the pursuit
of a claim, FAS may require the
recipient to assign its rights to initiate
or pursue the claim to FAS. Failure by
the recipient to initiate a claim or
exercise due diligence in the pursuit of
a claim will be considered by FAS
during the review of applications for
subsequent food assistance awards.

(f)(1) A recipient may retain any funds
obtained as a result of a claims
collection action initiated by it in
accordance with this section, or
recovered pursuant to any insurance
policy or other similar form of
indemnification, but such funds must be
expended in accordance with the
agreement or for other purposes
approved in advance by FAS.

(2) FAS will retain any funds obtained
as a result of a claims collection action
initiated by it under this section;
provided, however, that if the recipient
paid for the transportation of the
donated commodities or a portion
thereof, FAS will use a portion of such
funds to reimburse the recipient for
such expense on a prorated basis.

§1599.11 Use of donated commodities,
sale proceeds, FAS-provided funds, and
program income.

(a) A recipient must use the donated
commodities, any sale proceeds, FAS-
provided funds, interest, and program
income in accordance with the
agreement.

(b) A recipient must not use donated
commodities, sale proceeds, FAS-
provided funds, interest, or program
income for any activity or any expense
incurred by the recipient or a
subrecipient prior to the start date of the
period of performance of the agreement
or after the agreement is suspended or
terminated, without the prior written
approval of FAS.

(c) A recipient must not permit the
distribution, handling, or allocation of
donated commodities on the basis of
political affiliation, geographic location,
or the ethnic, tribal or religious identity
or affiliation of the potential consumers
or beneficiaries.

(d) A recipient must not permit the
distribution, handling, or allocation of
donated commodities by the military
forces of any government or insurgent
group without the specific authorization
of FAS.

(e) A recipient must not use sale
proceeds, FAS-provided funds, interest,
or program income to acquire goods and
services, either directly or indirectly
through another party, in a manner that
violates country-specific economic
sanction programs, as specified in the
agreement.

(f) A recipient may sell or barter
donated commodities only if such sale
or barter is provided for in the
agreement or the recipient is disposing
of damaged donated commodities as
specified in § 1599.9(f). The recipient
must sell donated commodities at a
reasonable market price. The recipient
must obtain approval of its proposed
sale price from FAS before selling
donated commodities. The recipient
must use any sale proceeds, interest,
program income, or goods or services
derived from the sale or barter of the
donated commodities only as provided
in the agreement.

(g) A recipient must deposit and
maintain all sale proceeds, FAS-
provided funds, and program income in
a bank account until they are used for
a purpose authorized under the
agreement or the FAS-provided funds
are returned to FAS in accordance with
§1599.6(f)(6). The account must be
insured unless it is in a country where
insurance is unavailable. The account
must be interest-bearing, unless one of
the exceptions in 2 CFR 200.305(b)(8)
applies or FAS determines that this
requirement would constitute an undue
burden. The recipient must comply with
the requirements in § 1599.6(f)(7) with
regard to the deposit of advance
payments by FAS.

(h)(1) Except as provided in paragraph
(h)(2) of this section, a recipient may
make adjustments within the agreement
budget between direct cost line items
without further approval, provided that
the total amount of adjustments does
not exceed ten percent of the Grand
Total Costs, excluding any voluntary
committed cost sharing or matching
contributions, in the agreement budget.
Adjustments beyond these limits require
the prior approval of FAS.

(2) A recipient must not transfer any
funds budgeted for participant support
costs, as defined in 2 CFR 200.75, to
other categories of expense without the
prior approval of FAS.

(i) A recipient may use sale proceeds,
FAS-provided funds, or program income
to purchase real or personal property
only if local law permits the recipient to
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retain title to such property. However, a
recipient must not use sale proceeds,
FAS-provided funds, or program income
to pay for the acquisition, development,
construction, alteration or upgrade of
real property that is:

(1) Owned or managed by a church or
other organization engaged exclusively
in religious pursuits; or

(2) Used in whole or in part for
sectarian purposes, except that a
recipient may use sale proceeds, FAS-
provided funds, or program income to
pay for repairs to or rehabilitation of a
structure located on such real property
to the extent necessary to avoid spoilage
or loss of donated commodities, but
only if the structure is not used in
whole or in part for any religious or
sectarian purposes while the donated
commodities are stored in it. If the use
of sale proceeds, FAS-provided funds,
or program income to pay for repairs to
or rehabilitation of such a structure is
not specifically provided for in the
agreement, the recipient must not use
the sale proceeds, FAS-provided funds,
or program income for this purpose
until it receives written approval from
FAS.

(j) A recipient must comply with 2
CFR 200.321 when procuring goods and
services in the United States. When
procuring goods and services outside of
the United States, a recipient should
endeavor to comply with 2 CFR 200.321
where practicable.

(k) A recipient must enter into a
written contract with each provider of
goods, services, or construction work
that is valued at or above the Simplified
Acquisition Threshold. Each such
contract must require the provider to
maintain adequate records to account
for all donated commodities, funds, or
both furnished to the provider by the
recipient and to comply with any other
applicable requirements that may be
specified by FAS in the agreement. The
recipient must submit a copy of the
signed contracts to FAS upon request.

§1599.12 Monitoring and evaluation
requirements.

(a) A recipient will be responsible for
designing a performance monitoring
plan for the project, obtaining written
approval of the plan from FAS before
putting it into effect, and managing and
implementing the plan, unless
otherwise specified in the agreement.

(b) A recipient must establish baseline
values, annual targets, and life of
activity targets for each performance
indicator included in the recipient’s
approved performance monitoring plan,
unless otherwise specified in the
agreement.

(c) A recipient must inform FAS, in
the manner and within the time period
specified in the agreement, of any
problems, delays, or adverse conditions
that materially impair the recipient’s
ability to meet the objectives of the
agreement. This notification must
include a statement of any corrective
actions taken or contemplated by the
recipient, and any additional assistance
requested from FAS to resolve the
situation.

(d) A recipient will be responsible for
designing an evaluation plan for the
project, obtaining written approval of
the plan from FAS before putting it into
effect, and arranging for an independent
third party to implement the evaluation,
unless otherwise specified in the
agreement. This evaluation plan will
detail the evaluation purpose and scope,
key evaluation questions, evaluation
methodology, time frame, evaluation
management, and cost. This plan will
generally be based upon the evaluation
plan that the recipient submitted to FAS
as part of its application, pursuant to
§1599.4(b)(6), unless the notice of
funding opportunity specified that an
evaluation plan was not required to be
included in the application. The
recipient must ensure that the
evaluation plan:

(1) Is designed using the most
rigorous methodology that is
appropriate and feasible, taking into
account available resources, strategy,
current knowledge and evaluation
practices in the sector, and the
implementing environment;

(2) Is designed to inform management,
activity implementation, and strategic
decision-making;

(3) Utilizes analytical approaches and
methodologies, based on the questions
to be addressed, project design,
budgetary resources available, and level
of rigor and evidence required, which
may be implemented through methods
such as case studies, surveys, quasi-
experimental designs, randomized field
experiments, cost-effectiveness
analyses, implementation reviews, or a
combination of methods;

(4) Adheres to generally accepted
evaluation standards and principles;

(5) Uses participatory approaches that
seek to include the perspectives of
diverse parties and all relevant
stakeholders; and

(6) Where possible, utilizes local
consultants and seeks to build local
capacity in evaluation.

(e)(1) Unless otherwise provided in
the agreement, a recipient must arrange
for evaluations of the project to be
conducted by an independent third
party that:

(i) Is financially and legally separate
from the recipient’s organization; and

(ii) Has staff with demonstrated
methodological, cultural and language
competencies, and specialized
experience in conducting evaluations of
international development programs
involving agriculture, trade, education,
and nutrition, provided that FAS may
determine that, for a particular
agreement, the staff of the independent
third party evaluator is not required to
have specialized experience in
conducting evaluations of programs
involving one or more of these four
areas.

(2) A recipient must provide a written
certification to FAS that there is no real
or apparent conflict of interest on the
part of any recipient staff member or
third party entity designated or hired to
play a substantive role in the evaluation
of activities under the agreement.

(f) FAS will be considered a key
stakeholder in all evaluations conducted
as part of the agreement.

(g)(1) A recipient is responsible for
establishing the required financial and
human capital resources for monitoring
and evaluation of activities under the
agreement. The recipient must maintain
a separate budget for monitoring and
evaluation, with separate budget line
items for dedicated recipient monitoring
and evaluation staff and independent
third-party evaluation contracts.

(2) Personnel at a recipient’s
headquarters offices and field offices
with specialized expertise and
experience in monitoring and
evaluation may be used by the recipient
for dedicated monitoring and
evaluation. Unless otherwise specified
in the agreement or approved evaluation
plan, all evaluations must be managed
by the recipient’s evaluation experts
outside of the recipient’s line
management for the activities.

(h) FAS may independently conduct
or commission an evaluation of a single
agreement or an evaluation that
includes multiple agreements. A
recipient must cooperate, and comply
with any demands for information or
materials made in connection, with any
evaluation conducted or commissioned
by FAS. Such evaluations may be
conducted by FAS internally or by an
FAS-hired external evaluation
contractor.

§1599.13 Reporting and record keeping
requirements.

(a) A recipient must comply with the
performance and financial monitoring
and reporting requirements in the
agreement and 2 CFR 200.327 through
200.329.
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(b) A recipient must submit financial
reports to FAS, by the dates and for the
reporting periods specified in the
agreement. Such reports must provide
an accurate accounting of sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions.

(c)(1) A recipient must submit
performance reports to FAS, by the
dates and for the reporting periods
specified in the agreement. These
reports must include the information
required in 2 CFR 200.328(b)(2),
including additional pertinent
information regarding the recipient’s
progress, measured against established
indicators, baselines, and targets,
towards achieving the expected results
specified in the agreement. This
reporting must include, for each
performance indicator, a comparison of
actual accomplishments with the
baseline and the targets established for
the period. When actual
accomplishments deviate significantly
from targeted goals, the recipient must
provide an explanation in the report.

(2) A recipient must ensure the
accuracy and reliability of the
performance data submitted to FAS in
performance reports. At any time during
the period of performance of the
agreement, FAS may review the
recipient’s performance data to
determine whether it is accurate and
reliable. The recipient must comply
with all requests made by FAS or an
entity designated by FAS in relation to
such reviews.

(d) Baseline, interim, and final
evaluation reports are required for all
agreements, unless otherwise specified
in the agreement. The reports must be
submitted in accordance with the
timeline in the FAS-approved
evaluation plan. Evaluation reports
submitted to FAS may be made public
in an effort to increase accountability
and transparency and share lessons
learned and best practices.

(e) A recipient must, within 30 days
after export of all or a portion of the
donated commodities, submit evidence
of such export to FAS, in the manner set
forth in the agreement. The evidence
may be submitted through an electronic
media approved by FAS or by providing
the carrier’s on board bill of lading. The
evidence of export must show the kind
and quantity of commodities exported,
the date of export, and the country
where the commodities will be
delivered. The date of export is the date
that the ocean carrier carrying the
donated commodities sails from the
final U.S. load port.

(f)(1) A recipient must submit reports
to FAS, using a form prescribed by FAS,

covering the receipt, handling, and
disposition of the donated commodities.
Such reports must be submitted to FAS,
by the dates and for the reporting
periods specified in the agreement, until
all of the donated commodities have
been distributed, sold or bartered and
such disposition has been reported to
FAS.

(2) If the agreement authorizes the
sale or barter of donated commodities,
the recipient must submit to FAS, using
a form prescribed by FAS, reports
covering the receipt and use of the sale
proceeds when the donated
commodities were sold, the goods and
services derived from barter when the
donated commodities were bartered,
and program income. Such reports must
be submitted to FAS, by the dates and
for the reporting periods specified in the
agreement, until all of the sale proceeds
and program income have been
disbursed and reported to FAS. When
reporting financial information, the
recipient must include the amounts in
U.S. dollars and the exchange rate if
proceeds are held in local currency.

(g) If requested by FAS, a recipient
must provide to FAS additional
information or reports relating to the
agreement.

(h) If a recipient requires an extension
of a reporting deadline, it must ensure
that FAS receives an extension request
at least five business days prior to the
reporting deadline. FAS may decline to
consider a request for an extension that
it receives after this time period. FAS
will consider requests for reporting
deadline extensions on a case by case
basis and make a decision based on the
merits of each request. FAS will
consider factors such as unforeseen or
extenuating circumstances and past
performance history when evaluating
requests for extensions.

(i) A recipient must retain records and
permit access to records in accordance
with the requirements of 2 CFR 200.333
through 200.337. The date of
submission of the final expenditure
report, as referenced in 2 CFR 200.333,
will be the final date of submission of
the reports required by paragraphs (f)(1)
and (2) of this section, as prescribed by
FAS. The recipient must retain copies of
and make available to FAS all sales
receipts, contracts, or other documents
related to the sale or barter of donated
commodities and any goods or services
derived from such barter, as well as
records of dispatch received from ocean
carriers.

§1599.14 Subrecipients.

(a) A recipient may utilize the
services of a subrecipient to implement
activities under the agreement if this is

provided for in the agreement. The
subrecipient may receive donated
commodities, sale proceeds, FAS-
provided funds, program income, or
other resources from the recipient for
this purpose. The recipient must enter
into a written subagreement with the
subrecipient and comply with the
applicable provisions of 2 CFR 200.331.
The recipient must provide a copy of
such subagreement to FAS, in the
manner set forth in the agreement, prior
to the transfer of any donated
commodities, sale proceeds, FAS-
provided funds, or program income to
the subrecipient.

(b) A recipient must include the
following requirements in a
subagreement:

(1) The subrecipient is required to
comply with the applicable provisions
of this part and 2 CFR parts 200 and
400. The applicable provisions are those
that relate specifically to subrecipients,
as well as those relating to non-Federal
entities that impose requirements that
would be reasonable to pass through to
a subrecipient because they directly
concern the implementation by the
subrecipient of one or more activities
under the agreement. If there is a
question about whether a particular
provision is applicable, FAS will make
the determination.

(2) The subrecipient is prohibited
from using sale proceeds, FAS-provided
funds, interest, or program income to
acquire goods and services, either
directly or indirectly through another
party, in a manner that violates country-
specific economic sanction programs, as
specified in the agreement.

(3) The subrecipient must pay to the
recipient the value of any donated
commodities, sale proceeds, FAS-
provided funds, interest, or program
income that are not used in accordance
with the subagreement, or that are lost,
damaged, or misused as a result of the
subrecipient’s failure to exercise
reasonable care.

(4) In accordance with §1599.18 and
2 CFR 200.501(h), a description of the
applicable compliance requirements
and the subrecipient’s compliance
responsibility. Methods to ensure
compliance may include pre-award
audits, monitoring during the
agreement, and post-award audits.

(c) A recipient must monitor the
actions of a subrecipient as necessary to
ensure that donated commodities, sale
proceeds, FAS-provided funds, and
program income provided to the
subrecipient are used for authorized
purposes in compliance with applicable
U.S. Federal laws and regulations and
the subagreement and that performance
indicator targets are achieved for both
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activities and results under the
agreement.

§1599.15 Noncompliance with an
agreement.

If a recipient fails to comply with a
Federal statute or regulation or the
terms and conditions of the agreement,
and FAS determines that the
noncompliance cannot be remedied by
imposing additional conditions, FAS
may take one or more of the actions set
forth in 2 CFR 200.338, including
initiating a claim as a remedy. FAS may
also initiate a claim against a recipient
if the donated commodities are damaged
or lost, or the sale proceeds, goods
received through barter, FAS-provided
funds, interest, or program income are
misused or lost, due to an action or
omission of the recipient.

§1599.16 Suspension and termination of
agreements.

(a) An agreement or subagreement
may be suspended or terminated in
accordance with 2 CFR 200.338 or
200.339. FAS may suspend or terminate
an agreement if it determines that:

(1) One of the bases in 2 CFR 200.338
or 200.339 for termination or
suspension by FAS has been satisfied;

(2) The continuation of the assistance
provided under the agreement is no
longer necessary or desirable; or

(3) Storage facilities are inadequate to
prevent spoilage or waste, or
distribution of the donated commodities
will result in substantial disincentive to,
or interference with, domestic
production or marketing in the target
country.

(b) If an agreement is terminated, the
recipient:

(1) Is responsible for the security and
integrity of any undistributed donated
commodities and must dispose of such
commodities only as agreed to by FAS;

(2) Is responsible for any sale
proceeds, FAS-provided funds, interest,
or program income that have not been
disbursed and must use or return them
only as agreed to by FAS; and

(3) Must comply with the closeout
and post-closeout provisions specified
in the agreement and 2 CFR 200.343 and
200.344.

§1599.17 Opportunities to object and
appeals.

(a) FAS will provide an opportunity
to a recipient to object to, and provide
information and documentation
challenging, any action taken by FAS
pursuant to § 1599.15. FAS will comply
with any requirements for hearings,
appeals, or other administrative
proceedings to which the recipient is
entitled under any other statute or
regulation applicable to the action

involved. For example, if the action
taken by FAS pursuant to § 1599.15 is
to initiate suspension or debarment
proceedings as authorized under 2 CFR
parts 180 and 417, then the
requirements in 2 CFR parts 180 and
417 will apply instead of the
requirements in this section. In the
absence of other applicable statutory or
regulatory requirements, the
requirements set forth in this section
will apply.

(b) The recipient must submit its
objection in writing, along with any
documentation, to the FAS official
specified in the agreement within 30
days after the date of FAS’s written
notification to the recipient of the FAS
action being challenged. This official
will endeavor to notify the recipient of
his or her determination within 60 days
after the date that FAS received the
recipient’s written objection.

(c) The recipient may appeal the
determination of the official to the
Administrator, FAS. An appeal must be
in writing and be submitted to the
Office of the Administrator within 30
days after the date of the initial
determination by the FAS official. The
recipient may submit additional
documentation with its appeal.

(d) The Administrator will base the
determination on appeal upon
information contained in the
administrative record and will endeavor
to make a determination within 60 days
after the date that FAS received the
appeal. The determination of the
Administrator will be the final
determination of FAS. The recipient
must exhaust all administrative
remedies contained in this section
before pursuing judicial review of a
determination by the Administrator.

§1599.18 Audit requirements.

(a) Subpart F, Audit Requirements, of
2 CFR part 200 applies to recipients and
subrecipients under this part other than
those that are for-profit entities, foreign
public entities, or foreign organizations.

(b) A recipient or subrecipient that is
a for-profit entity or a foreign
organization, and that expends, during
its fiscal year, a total of at least the audit
requirement threshold in 2 CFR 200.501
in Federal awards, is required to obtain
an audit. Such a recipient or
subrecipient has the following two
options to satisfy this requirement:

(1)(i) A financial audit of the
agreement or subagreement, in
accordance with the Government
Auditing Standards issued by the
United States Government
Accountability Office (GAO), if the
recipient or subrecipient expends

Federal awards under only one FAS
program during such fiscal year; or

(ii) A financial audit of all Federal
awards from FAS, in accordance with
GAO’s Government Auditing Standards,
if the recipient or subrecipient expends
Federal awards under multiple FAS
programs during such fiscal year; or

(2) An audit that meets the
requirements contained in subpart F of
2 CFR part 200.

(c) A recipient or subrecipient that is
a for-profit entity or a foreign
organization, and that expends, during
its fiscal year, a total that is less than the
audit requirement threshold in 2 CFR
200.501 in Federal awards, is exempt
from requirements under this section for
an audit for that year, except as
provided in paragraphs (d) and (f) of
this section, but it must make records
available for review by appropriate
officials of Federal agencies.

(d) FAS may require an annual
financial audit of an agreement or
subagreement when the audit
requirement threshold in 2 CFR 200.501
is not met. In that case, FAS must
provide funds under the agreement for
this purpose, and the recipient or
subrecipient, as applicable, must
arrange for such audit and submit it to
FAS.

(e) When a recipient or subrecipient
that is a for-profit entity or a foreign
organization is required to obtain a
financial audit under this section, it
must provide a copy of the audit to FAS
within 60 days after the end of its fiscal
year.

(f) FAS, the USDA Office of Inspector
General, or GAO may conduct or
arrange for additional audits of any
recipients or subrecipients, including
for-profit entities and foreign
organizations. Recipients and
subrecipients must promptly comply
with all requests related to such audits.
If FAS conducts or arranges for an
additional audit, such as an audit with
respect to a particular agreement, FAS
will fund the full cost of such an audit,
in accordance with 2 CFR 200.503(d).

§1599.19 Paperwork Reduction Act.

The information collection
requirements contained in this
regulation have been approved by OMB
under the Paperwork Reduction Act of
1995, 44 U.S.C. Chapter 35, and have
been assigned OMB control number
0551-0035. A person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.
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Dated: July 29, 2016.
Suzanne Palmieri,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 2016—21347 Filed 9-9-16; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2016-0002; T.D. TTB-143;
Ref: Notice No. 157]

RIN 1513-AC23

Establishment of the Willcox
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
approximately 526,000-acre ‘“Willcox”
viticultural area in portions of Graham
and Cochise Counties in southeastern
Arizona. The “Willcox” viticultural area
is not located within any other
viticultural area. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.

DATES: This final rule is effective
October 12, 2016.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The

Secretary has delegated various
authorities through Treasury
Department Order 120-01, dated
December 10, 2013 (superseding
Treasury Order 120-01, dated January
24, 2003), to the TTB Administrator to
perform the functions and duties in the
administration and enforcement of these
laws.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in
part 9 of the regulations, and a name
and a delineated boundary, as
established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions for the
establishment or modification of AVAs.
Petitions to establish an AVA must
include the following:

o Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

e An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive

and distinguish it from adjacent areas
outside the proposed AVA boundary;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Willcox Petition

TTB received a petition from Paul S.
Hagar, the special projects manager of
Dragoon Mountain Vineyard, on behalf
of Dragoon Mountain Vineyard and
other local winery and vineyard owners,
proposing the establishment of the
“Willcox”” AVA. The proposed AVA
contains approximately 526,000 acres,
and there are 21 commercially-
producing vineyards covering a total of
approximately 454 acres distributed
throughout the proposed AVA, along
with 18 wineries. According to the
petition, an additional 650 acres of
vineyards are planned for the near
future. The proposed Willcox AVA is
not located within any established AVA.
According to the petition, the
distinguishing features of the proposed
Willcox AVA are its geology,
topography, soils, and climate.

The proposed AVA is in the Arizona
geological province known as the
“basin-and-range” province, which is
characterized by high mountain ranges
that are separated by valleys. The
proposed Willcox AVA is located
within a broad, shallow basin and is
surrounded by higher mountain ranges
including the Chiricahua, Dos Cabezas,
Pinalenos, Dragoon, Little Dragoon, and
Winchester Mountains. The underlying
geology of the proposed AVA is
comprised mainly of water-borne and
wind-borne deposits, in contrast to the
surrounding mountain ranges which are
comprised of igneous rock and other
volcanic materials. Over time, the
geologic activity of the region has
disrupted the flow of creeks, rivers, and
drainage systems and has left the
proposed AVA in a “closed basin.”
Because the basin is “closed,” the
aquifer beneath the proposed AVA is
recharged only through rainfall, in
contrast to the nearby “open basin”
valleys which have year-round or
seasonal creeks. Therefore, vineyard
owners within the proposed AVA use
drip irrigation to conserve water.

The topography within the proposed
Willcox AVA is relatively uniform and
very flat, with slope angles ranging from
0 to 1.5 percent. The very shallow
slopes, combined with the lack of creeks
or streams, reduces the risk of erosion
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within the proposed AVA. Because the
proposed AVA is surrounded by higher,
steeper mountains, cool nighttime air
flowing down from those mountains
settles in the vineyards within the
proposed AVA. In the early spring, this
cool air can increase the risk of frost
damage to new shoots and buds, so
vineyard owners often install large fans
to mix the warmer ambient air with the
cooler descending air streams and
prevent the cool air from pooling.

The most prevalent soils within the
proposed Willcox AVA are Tubac,
Sonoita, Forrest, and Frye soils, which
are predominately loams comprised of
sand, silt, and clay in relatively even
proportions. Loamy soils retain
adequate amounts of moisture to
hydrate vineyards while allowing excess
water to percolate quickly through to
the aquifer. Loamy soils are also
generally high in nutrients and,
therefore, are not typically preferred for
vineyards because the nutrient levels
can promote overly vigorous vine and
leaf growth. However, the petition states
that the stress placed on vines by the
hot, dry climate of the proposed AVA
keeps vine and leaf growth in check.
The soils of the surrounding regions are
also mostly loams. However, the four
major soils of the proposed AVA do not
make up as large a percentage of the
surrounding area, except within the
Chiricahua Mountains to the southeast
of the proposed AVA, where Tubac soils
are more prevalent than within the
proposed Willcox AVA.

Southeast Arizona, including the
region of the proposed Willcox AVA, is
generally considered to have an arid
climate. The most significant rainfall
occurs during the monsoon season, in
July and August, when humid air flows
into the region from both the Gulf of
Mexico and the Gulf of California. As
the humid air rises over the mountains
that surround the proposed AVA, the air
cools and eventually reaches the point
where it releases the moisture in the
form of rain. As the storms move
beyond the mountains and foothills,
they begin to weaken and dissipate.
Therefore, growing season precipitation
amounts are typically lower in the
proposed Willcox AVA than in the
surrounding mountains.

In the region of the proposed Willcox
AVA, elevation also plays a role in
climate. Regions at higher elevations
typically have lower growing season
temperatures than regions at lower
elevations. The proposed AVA has
higher growing season temperatures
than the higher surrounding mountains,
including the Chiricahua Mountains to
the southeast. Large valleys lie beyond
the mountain ranges that surround the

proposed AVA. These valleys are at
lower elevations than the proposed
Willcox AVA and, therefore, have
higher growing season temperatures.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 157 in the
Federal Register on January 21, 2016
(81 FR 3356), proposing to establish the
Willcox AVA. In that document, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing features for the
proposed AVA. The proposed rule also
compared the distinguishing features of
the proposed AVA to the features of the
surrounding areas. For a detailed
description of the evidence relating to
the name, boundary, and distinguishing
features of the proposed AVA, and for
a detailed comparison of the
distinguishing features of the proposed
AVA to the surrounding areas, see
Notice No. 157.

In Notice No. 157, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. The comment period closed on
March 21, 2016. TTB received three
comments in response to Notice No.
157. Two of the three comments were
from local residents who supported the
proposed AVA. One of the supporting
comments (comment 3) was submitted
by a representative of Cellar 433 winery
and its Dragoon Mountain Vineyard and
included three letters of support for the
proposed AVA from other wine industry
members within the proposed AVA. The
three letters were dated in 2013 and
were provided at that time to the
Willcox AVA petitioner, who was also
an employee of Dragoon Mountain
Vineyards. However the letters were not
included with the proposed Willcox
AVA petition, nor had they been
received by TTB prior to the opening of
the comment period. The three letters
support the proposed Willcox AVA and
also mention support for a “Chiricahua
Foothills” AVA. TTB notes that the
proposed Willcox AVA petition was
submitted simultaneously with a
petition to establish an adjacent
“Chiricahua Foothills” AVA, but that
petition was not accepted as perfected
by TTB, and the comments regarding
the petitioned-for Chiricahua Foothills
are not being considered as part of this
rulemaking.

TTB received one comment from a
local resident (comment 2) opposing the
establishment of an AVA “in the
foothills of the Chiricahua Mountains
* * *” The commenter states his belief
that vineyards ““fragment the open
spaces that ranches provide, disrupt the

watershed and block wildlife patterns.”
The commenter also states his belief
that the vineyards in the Willcox region
do not provide economic benefit to the
community because most of the
vineyards ‘“‘are not sustainable
economically” and employ seasonal
workers from outside the area.

TTB’s purpose in establishing an AVA
is to allow winemakers to more
accurately describe the origins of the
grapes used to make their wine, so that
consumers can have more information
about the wines they may purchase.
Economic benefits and other impacts
derived from the use of an AVA name
are the result of a proprietor’s efforts
and consumer acceptance of wines from
that area.

Section 4.25 of the TTB regulations
defines an AVA as a delimited grape-
growing region having distinguishing
features and a name and delineated
boundary as described in part 9 of the
regulations. Section 9.12 of the TTB
regulations requires an AVA petition to
provide sufficient name and
geographical and/or climatic
information, data, and evidence to
enable TTB to determine whether the
features of the proposed AVA are
distinguishable from the surrounding
regions and have an effect on
viticulture. TTB determined that the
petition to establish the proposed
Willcox AVA contained sufficient
evidence to merit notice and comment.
Furthermore, TTB has determined that
the opposing comment did not contain
any evidence to contradict the name or
distinguishing features data contained
in the petition. Therefore, TTB does not
believe that there is sufficient evidence
to warrant the withdrawal or
modification of the proposal to establish
the Willcox AVA.

TTB Determination

After careful review of the petition
and the comments received, TTB finds
that the evidence provided by the
petitioner supports the establishment of
the Willcox AVA. Accordingly, under
the authority of the FAA Act, section
1111(d) of the Homeland Security Act of
2002, and parts 4 and 9 of the TTB
regulations, TTB establishes the
“Willcox” AVA in southeastern
Arizona, effective 30 days from the
publication date of this document.

Boundary Description

See the narrative description of the
boundary of the AVA in the regulatory
text published at the end of this final
rule.
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Maps

The petitioner provided the required
maps, and they are listed below in the
regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of this AVA,
its name, ‘“Willcox,” will be recognized
as a name of viticultural significance
under § 4.39(i)(3) of the TTB regulations
(27 CFR 4.39(1)(3)). The text of the
regulation clarifies this point.
Consequently, wine bottlers using the
name ‘“Willcox” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin.

The establishment of the Willcox
AVA will not affect any existing AVA.
The establishment of the Willcox AVA
will allow vintners to use “Willcox” as
an appellation of origin for wines made
primarily from grapes grown within the
Willcox AVA if the wines meet the
eligibility requirements for the
appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.259 to read as follows:

§9.259 Wilicox.

(a) Name. The name of the viticultural
area described in this section is
“Willcox”. For purposes of part 4 of this
chapter, “Willcox” is a term of
viticultural significance.

(b) Approved maps. The 21 United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the Willcox
viticultural area are titled:

(1) Fort Grant, AZ, 1996;

(2) West of Greasewood Mountain,
AZ, 1996;

(3) Greasewood Mountain, AZ, 1996;

(4) Willcox North, AZ, 1996;

(5) Railroad Pass, Ariz., 1979;

(6) Simmons Peak, AZ, 1996;

(7) Dos Cabezas, AZ, 1996;

(8) Pat Hills North, Ariz., 1974;

(9) Pat Hills South, Arizona, 1986
provisional edition;

(10) Sulphur Hills, AZ, 1996;

11) Pearce, AZ., 1996;

Turquoise Mountain, AZ, 1996;
Black Diamond Peak, AZ, 1996;
Cochise Stronghold, AZ, 1996;
Cochise, AZ, 1996;

Red Bird Hills, AZ, 1996;
Steele Hills, AZ, 1996;

Square Mountain, AZ, 1996;

(19) Muskhog Mountain, AZ, 1996;

(20) Reiley Peak, AZ, 1996; and

(21) Sierra Bonita Ranch, Ariz., 1972.

(c) Boundary. The Willcox viticultural
area is located in Cochise and Graham

(
(12
(13
(14
(15
(16
(17
(18

M o e o

Counties in southeastern Arizona. The
boundary of the Willcox viticultural
area is as described below:

(1) The beginning point is on the Fort
Grant map at the intersection of State
Highway 266 and an unnamed light-
duty road known locally as Curtis
Parkway, in Fort Grant, section 35, T9S/
R23E. From the beginning point,
proceed south-southeast in a straight
line approximately 20.4 miles, crossing
over the West of Greasewood Mountain
and the Greasewood Mountain map and
onto the Willcox North map, to the
intersection of three unnamed light-duty
roads known locally as Porters Ranch
Road, East Saguaro Road, and North
Circle I Road, near benchmark (BM)
4,243 on the Willcox North map, section
36, T12S/R24E; then

(2) Proceed east in a straight line
approximately 5 miles to Interstate
Highway 10 near the community of
Raso, section 1, T13S/R25E; then

(3) Proceed south in a straight line
approximately 0.8 mile to the 4,400-foot
elevation contour, section 1, T13S/
R25E; then

(4) Proceed southwesterly along the
4,400-foot elevation contour around the
west end of the Dos Cabezas Mountains
and continue southeasterly along the
4,400-foot elevation contour for a total
of approximately 13.3 miles, crossing
over the Railroad Pass map and onto the
Simmons Peak map, to State Highway
186 on the Simmons Peak map, section
28, T14S/R26E; then

(5) Proceed south-southeast in a
straight line approximately 15.8 miles,
crossing over the Dos Cabezas map and
onto the Pat Hills North map, to the
intersection of the 4,700-foot elevation
contour and an unnamed light-duty
road known locally as East Creasey
Ranch Road on the Pat Hills North map
near BM 4,695, section 21, T16S/R28E;
then

(6) Proceed southerly along the 4,700-
foot elevation contour approximately
10.6 miles, crossing onto the Pat Hills
South map, to an unnamed light-duty
road known locally as East Uncle Curtis
Lane, section 7, T18S/R28 E; then

(7) Proceed west along East Uncle
Curtis Lane approximately 0.5 mile to
an unnamed light-duty road known
locally as South Single Tree Lane near
the marked 4,664-foot elevation point,
section 7, T18S/R28E; then

(8) Proceed south along South Single
Tree Lane approximately 0.5 mile to
State Highway 181, section 7, T18S/
R28E; then

(9) Proceed west along State Highway
181 approximately 9.9 miles, crossing
onto the Sulphur Hills map, to State
Highway 191, section 10, T18S/R26E;
then
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(10) Proceed north-northeasterly, then
west, along State Highway 191
approximately 4.8 miles, crossing onto
the Pearce map, to an unnamed light-
duty road known locally as Kansas
Settlement Road, near BM 4,327, section
36, T17S/R25E; then

(11) Proceed southwest in a straight
line approximately 8.9 miles, crossing
over the Turquoise Mountain map and
onto the Black Diamond Peak map, to
the southeastern-most corner of the
boundary of the Coronado National
Forest on the Black Diamond Peak map,
section 35, T18S/R24 E; then

(12) Proceed north along the boundary
of the Coronado National Forest
approximately 2 miles to the marked
4,821-foot elevation point, section 26,
T18S/R24E; then

(13) Proceed north-northwest in a
straight line approximately 13 miles,
crossing over the Cochise Stronghold
map and onto the Cochise map, to the
northeastern corner of the boundary of
the Coronado National Forest at the
marked 4,642 elevation point on the
Cochise map, section 26, T16S/R23E;
then

(14) Proceed north-northwest in a
straight line approximately 1.2 miles to
the intersection of the 4,450-foot
elevation contour and an unnamed
secondary highway known locally as
West Dragoon Road, section 23, T16S/
R23E; then

(15) Proceed north in a straight line
approximately 1.3 miles to the 4,400-
foot elevation contour, section 11, T16S/
R23E; then

(16) Proceed generally northerly along
the 4,400-foot elevation contour
approximately 10 miles, crossing onto
the Red Bird Hills map, to Interstate
Highway 10, section 3, T15S/R23E; then

(17) Proceed north-northwest in a
straight line approximately 5.8 miles,
crossing onto the Steele Hills map, to
the intersection of the 4,600-foot
elevation contour and an unnamed
light-duty road known locally as West
Airport Road, section 7, T14S/R23E;
then

(18) Proceed east-northeasterly, then
easterly, then northerly, then easterly
along West Airport Road approximately
7.2 miles, crossing back onto the Red
Bird Hills map and then onto the Square
Mountain map, to the 4,240-foot
elevation contour east of BM 4,264,
section 6, T14S/R24E; then

(19) Proceed north-northwest in a
straight line approximately 20.5 miles,
crossing over the Muskhog Mountain
and Reiley Peak maps and onto the
Sierra Bonita Ranch map, to the
intersection of two unnamed light-duty
roads known locally as West Ash Creek
Road and South Wells Road, near BM

4,487 on the Sierra Bonita Ranch map,
section 3, T11S/R22E; then

(20) Proceed generally northerly along
South Wells Road to BM 4,502, then
continuing northerly along the western
fork of the road for a total of
approximately 7.7 miles to an unnamed
light-duty road known locally as Bonita
Aravaipa Road, section 27, T9S/R22E;
then

(21) Proceed east in a straight line
approximately 8.2 miles, crossing onto
the Fort Grant map, to the beginning
point.

Signed: July 25, 2016.
John J. Manfreda,
Administrator.

Approved: August 22, 2016.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2016-21849 Filed 9-9-16; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 269
[Docket ID: DOD-2016—-0S-0045]
RIN 0790-AJ42

Civil Monetary Penalty Inflation
Adjustment

AGENCY: Under Secretary of Defense
(Comptroller), Department of Defense.

ACTION: Final rule.

SUMMARY: On November 2, 2015, the
President signed into law the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act), which further amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990. The 2015 Act
updates the process by which agencies
adjust applicable civil monetary
penalties (CMP) for inflation to retain
the deterrent effect of those penalties.
The 2015 Act requires that not later than
July 1, 2016, and not later than January
15 of every year thereafter, the head of
each agency must, by regulation
published in the Federal Register,
adjust each CMP within its jurisdiction
by the inflation adjustment described in
the 2015 Act. Accordingly, the
Department of Defense must adjust the
level of all civil monetary penalties
under its jurisdiction through a final
rule and make subsequent annual
adjustments for inflation.

DATES: This rule is effective September
12, 2016.

FOR FURTHER INFORMATION CONTACT:
Brian Banal, 703-571-1652.
SUPPLEMENTARY INFORMATION: On
Thursday, May 26, 2016 (81 FR 33389—
33391), the Department of Defense
published an interim final rule titled
“Civil Monetary Penalty Inflation
Adjustment” for a 60-day public
comment period. The public comment
period ended on July 25, 2016. No
public comments were received.

The Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 requires agencies to adjust the
level of civil monetary penalties through
a final rule in the Federal Register.

Background Information

The Federal Civil Penalties Inflation
Adjustment Act of 1990, Public Law
101-410, 104 Stat. 890 (28 U.S.C. 2461,
note), as amended by the Debt
Collection Improvement Act of 1996,
Public Law 104-134, April 26, 1996,
and further amended by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act), Public Law 114-74, November 2,
2015, requires agencies to annually
adjust the level of Civil Monetary
Penalties (CMP) for inflation to improve
their effectiveness and maintain their
deterrent effect. The 2015 Act requires
that not later than July 1, 2016, and not
later than January 15 of every year
thereafter, the head of each agency must
adjust each CMP within its jurisdiction
by the inflation adjustment described in
the 2015 Act. The inflation adjustment
must be determined by increasing the
maximum CMP or the range of
minimum and maximum CMPs, as
applicable, for each CMP by the cost-of-
living adjustment, rounded to the
nearest multiple of $1. The cost-of-
living adjustment is the percentage (if
any) for each CMP by which the
Consumer Price Index (CPI) for the
month of October preceding the date of
the adjustment (January 15), exceeds the
CPI for the month of October in the
previous calendar year. The initial
adjustment to a CMP may not exceed
150 percent of the corresponding level
in effect on November 2, 2015.

Any increased penalties will only
apply to violations which occur after the
date on which the increase takes effect.

Each CMP subiject to the jurisdiction
of the Department of Defense has been
adjusted in accordance with the 2015
Act. In compliance with the 2015 Act,
the Department of Defense is amending
its CMP penalty amounts.

Executive Summary

On November 2, 2015, the President
signed into law the Federal Civil
Penalties Inflation Adjustment Act
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Improvements Act of 2015 (the 2015
Act), which further amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (the Inflation
Adjustment Act). The 2015 Act updates
the process by which agencies adjust
applicable civil monetary penalties for
inflation to retain the deterrent effect of
those penalties. Agencies are required to
make an initial “catch-up” adjustment
for civil monetary penalties with the
new levels published in the Federal
Register by July 1, 20186, to take effect
no later than August 1, 2016. Thereafter,
agencies are required to make annual
inflationary adjustments, starting
January 15, 2017, and each year
following, based on Office of
Management and Budget (OMB)
guidance. Finally, each year in
accordance with OMB Circular A-136,
agencies will report in the Agency
Financial Reports the status of
adjustments to civil monetary penalties.

I. Purpose of the Regulatory Action

The Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, Public Law 114-74, requires the
Department of Defense to adjust
applicable civil monetary penalties for
inflation to improve the effectiveness
and retain the deterrent effect of such
penalties. The implementation of this
rule will deter violations of law,
encourage corrective action(s) of
existing violations, and prevent waste,
fraud, and abuse within the Department
of Defense.

Description of Authority Citation

Section 4(a) of the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended, (28 U.S.C. 2461,
note), mandates that not later than July
1, 2016, and not later than January 15
of every year thereafter, the head of each
agency (in this case the Secretary of
Defense) must adjust for inflation each
civil monetary penalty provided by law
within the jurisdiction of the Federal
agency (in this case the Department of
Defense), except for any penalty
(including any addition to tax and
additional amount) under the Internal
Revenue Code of 1986 [26 U.S.C. 1 et
seq.] or the Tariff Act of 1930 [19 U.S.C.
1202 et seq.], through a final
rulemaking; and publish each such
adjustment in the Federal Register.

II. Summary of the Major Provisions of
the Regulatory Action in Question

Previously, the Debt Collection
Improvement Act of 1996 required
agencies to adjust civil monetary
penalty levels every four years. The
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of

2015 (the 2015 Act) Act updates this
requirement, requiring annual
adjustments for inflation based on
Office of Management and Budget
(OMB) guidance.

In accordance with the 2015 Act,
OMB will provide adjustment rate
guidance no later than December 15,
2016, and no later than December 15 for
each following year, to adjust for
inflation in the Consumer Price Index
for all Urban Consumers as of the most
recent October. Agencies are required to
publish annual inflation adjustments in
the Federal Register no later than
January 15, starting in 2017, and each
subsequent year.

Agency heads are responsible for
implementing this guidance and for
submitting information to OMB
annually on applicable civil monetary
penalties through Agency Financial
Reports in accordance with OMB
Circular A-136.

III. Costs and Benefits

There are no significant costs
associated with the regulatory revisions
that would impose any mandates on the
Department of Defense, Federal, State or
local governments, or the private sector.
The Department of Defense anticipates
that civil monetary penalty collections
may increase in the future due to new
penalty authorities and other changes in
this rule. However, it is difficult to
accurately predict the extent of any
increase, if any, due to a variety of
factors, such as budget and staff
resources, the number and quality of
civil penalty referrals or leads, and the
length of time needed to investigate and
resolve a case.

Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” because it does not: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy; a section of

the economy; productivity; competition;
jobs; the environment; public health or
safety; or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another Agencys; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in these
Executive Orders.

Unfunded Mandates Reform Act
(2 U.S.C. Chapter 25)

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(2 U.S.C. 1532) requires agencies to
assess anticipated costs and benefits
before issuing any rule the mandates of
which require spending in any year of
$100 million in 1995 dollars, updated
annually for inflation. In 2014, that
threshold is approximately $141
million. This rule will not mandate any
requirements for State, local, or tribal
governments, nor will it affect private
sector costs.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

The Department of Defense certifies
that this rule is not subject to the
Regulatory Flexibility Act because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
Therefore, the Regulatory Flexibility
Act, as amended, does not require a
regulatory flexibility analysis.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Department of Defense certifies
that this rule does not trigger any
reporting or recordkeeping requirements
under the Paperwork Reduction Act of
1995.

Executive Order 13132, “Federalism”

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
This final rule will not have a
substantial effect on State and local
governments.

List of Subjects in 32 CFR Part 269

Administrative practice and
procedure, Penalties.
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m Accordingly, the interim final rule
published at 81 FR 33389-33391 on
May 26, 2016 is adopted as a final rule
without change.

Dated: September 7, 2016.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2016—21878 Filed 9-9-16; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il

[Docket ID ED-2016—-OSERS-0022; CFDA
Number: 84.421B.]

Final Priorities, Requirements, and
Definition—Disability Innovation
Fund—Transition Work-Based
Learning Model Demonstrations

Correction

In rule document 2016—-18031
beginning on page 50324 in the issue of
Monday, August 1, 2016, make the
following correction:

On page 50324, in the second column,
under the DATES heading, in the last line
“October 9, 2016”’ should read
“September 6, 2016”".

[FR Doc. C3-2016-18031 Filed 9-9-16; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AP68

Telephone Enroliment in the VA
Healthcare System

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) adopts as final, without
change, an interim final rule amending
its medical regulations. Specifically,
this rule allows veterans to complete
applications for health care enrollment
by providing application information,
agreeing to VA’s provisions regarding
copayment liability and assignment of
third-party insurance benefits, and
attesting to the accuracy and
authenticity of the information provided
to a VA employee over the phone. This
action makes it easier for veterans to
apply to enroll and speeds VA
processing of applications.

DATES: Effective Date: This rule is
effective on September 12, 2016.

FOR FURTHER INFORMATION CONTACT:
Mathew J. Eitutis, Acting Director,

Member Services 3401 SW 21st St.
Building 9 Topeka, KS 66604; 785—925—
0605. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On March
16, 2016, VA published an interim final
rule amending § 17.36(d)(1) of title 38,
Code of Federal Regulations (CFR). 81
FR 13994. The amendment allows
veterans to apply for enrollment in the
VA healthcare system by telephone; in
particular, it allows veterans to consent
over the phone to pay any copayments
the law requires for treatment or
services and to assign insurance benefits
to VA.

VA invited interested persons to
comment on the interim final rule on or
before May 16, 2016. We received two
comments. One commenter expressed
concern over medications provided to
veterans with overseas service in the
1970s. The other sought VA assistance
with a claim for VA benefits. Both of
these comments are outside the scope of
this rulemaking. We are, therefore,
making no changes based on those
comments.

Based on the rationale in the interim
final rule and in this final rule, VA is
adopting the interim final rule as final
with no changes.

Administrative Procedure Act

The Secretary of Veterans Affairs
determined there was good cause under
5 U.S.C. 553(b)(B) to publish this rule
without prior opportunity for public
comment. The Secretary concluded that
failure to authorize verbal applications
as soon as possible was contrary to the
public interest because it prolonged
delays in processing applications for
enrollment in the VA healthcare system.
We dispensed with the 30-day delay
requirement for the effective date of a
rule for good cause under 5 U.S.C.
553(d)(3). We anticipated that this
regulation would be uncontroversial
and believed that any further delay in
allowing VA to complete applications
by telephone would be contrary to the
public interest.

Effect of Rulemaking

The Code of Federal Regulations, as
revised by this final rulemaking,
represents the exclusive legal authority
on this subject. No contrary rules or
procedures are authorized. All VA
guidance must be read to conform with
this interim final rulemaking if possible
or, if not possible, such guidance is
superseded by this rulemaking.

Paperwork Reduction Act

Although this final rule contains
provisions constituting collections of
information, at 38 CFR 17.36(d)(1),
under the Paperwork Reduction Act of

1995 (44 U.S.C. 3501-3521), no new or
revised collections of information are
associated with this final rule. It amends
an approved collection by allowing a
new method for veterans to submit the
requested information, but this change
does not affect the burden on the public
under the approved collection. The
information collection requirements for
38 CFR 17.36(d)(1) are currently
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB control number 2900—
0091.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule does not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule directly affects only
individuals and does not directly affect
small entities. Therefore, pursuant to 5
U.S.C. 605(b), this rulemaking is exempt
from the initial and final regulatory
flexibility analysis requirements of 5
U.S.C. 603 and 604.

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” requiring review by
OMB, unless OMB waives such review,
as “‘any regulatory action that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
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the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this interim final rule
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm/, by
following the link for “VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.”

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule has no such
effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.007, Blind Rehabilitation Centers;
64.008, Veterans Domiciliary Care;
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
64.011, Veterans Dental Care; 64.012,
Veterans Prescription Service; 64.013,
Veterans Prosthetic Appliances; 64.014,
Veterans State Domiciliary Care; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical
Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence; 64.022, Veterans Home
Based Primary Care; and 64.024, VA
Homeless Providers Grant and Per Diem
Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Gina
S. Farrisee, Deputy Chief of Staff,
Department of Veterans Affairs,
approved this document on September
6, 2016, for publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Government contracts, Grant
programs-health, Grant programs-
veterans, Health care, Health facilities,
Health professions, Health records,
Homeless, Medical and dental schools,
Medical devices, Medical research,
Mental health programs, Nursing
homes, Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

m For the reasons set out in the
preamble, the interim final rule
published in the Federal Register at 81
FR 13994 on March 16, 2016, is adopted
as final without change.

Dated: September 6, 2016.

Jeffrey Martin

Office Program Manager, Office of Regulation
Policy & Management, Office of the Secretary,
Department of Veterans Affairs.

[FR Doc. 2016—-21830 Filed 9-9-16; 8:45 am]
BILLING CODE 8320-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 51 and 63

[GN Docket No. 13-5, RM—11358; FCC 16—
90]

Technology Transitions, Policies and
Rules Governing Retirement of Copper
Loops by Incumbent Local Exchange
Carriers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) initiated this rulemaking
in August 2015 to help guide and
accelerate the transitions from networks
based on TDM circuit-switched voice
services running on copper loops to all-
IP multi-media networks using copper,
co-axial cable, wireless, and fiber as
physical infrastructure. In this Second
Report and Order and Order on
Reconsideration, we take several actions
aimed at stripping away anachronistic
rules while ensuring that competition
continues to thrive and consumers are
protected during technology transitions.
DATES: Effective upon approval by the
Office of Management and Budget. The
Commission will publish a document in
the Federal Register announcing the
effective date(s).

FOR FURTHER INFORMATION CONTACT:
Megan Capasso, Wireline Competition

Bureau, Competition Policy Division,
(202) 418-1151, or send an email to
Megan.Capasso@fcc.gov. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this
document, send an email to PRA@
fec.gov or contact Nicole Ongele at (202)
418-2991.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order and Order on
Reconsideration in GN Docket No. 13—
5, RM—-11358, FCC 16—90, adopted July
14, 2016 and released July 15, 2016. The
full text of this document is available for
public inspection during regular
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street SW., Room CY-A257,
Washington, DC 20554. It is available on
the Commission’s Web site at https://
apps.fcc.gov/edocs public/attachmatch/
FCC-16-90A1.pdf. The Commission will
send a copy of this Second Report and
Order and Order on Reconsideration in
a report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

Synopsis

1. In the Second Report and Order, we
update our review and notice
procedures governing the filing and
processing of applications pursuant to
section 214 of the Communications Act
of 1934, as amended (the Act) to
discontinue, reduce, or impair service
(the section 214 discontinuance
process). Section 214 of the Act and the
Commission’s implementing rules
generally require telecommunications
carriers and interconnected Voice over
Internet Protocol (VoIP) providers to
obtain Commission authority to
discontinue interstate or foreign service
to a community or a party of a
community. The Commission relieved
Commercial Mobile Radio Service
(CMRS) providers of this obligation in
1994. The VoIP Discontinuance Order
moots any need to find a separate basis
of authority over VoIP providers in
connection with this Order.

2. All applicants seeking to
discontinue a service are currently
required to file a section 214 application
in accordance with rules governing
notice, opportunity for comment,
review, and processing requirements.
Commenters have 15 days to file
objections if the applicant is a non-
dominant carrier and 30 days to file if
the applicant is a dominant carrier. The
application is automatically granted on
the 31st day after filing for non-
dominant carriers and on the 60th day
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after filing for dominant carriers unless
the Wireline Competition Bureau
(Bureau) has notified the applicant that
the grant will not be automatically
effective. The Bureau has considerable
discretion in determining whether to
grant such authority based on the
application, responsive comments, and
other filings. The Bureau will normally
authorize the discontinuance “unless it
is shown that customers would be
unable to receive service or a reasonable
substitute from another carrier or that
the public convenience or necessity is
otherwise adversely affected.”

3. In evaluating whether the
discontinuance will harm the public
interest, the Commission has employed
a five factor balancing test to analyze:
(1) The financial impact on the common
carrier of continuing to provide the
service; (2) the need for the service in
general; (3) the need for the particular
facilities in question; (4) increased
charges for alternative services; and (5)
the existence, availability, and adequacy
of alternatives. We find that the
existence, availability, and adequacy of
alternatives, or the adequate
replacement factor, has heightened
importance in the context of technology
transitions. Consistent with the
proposals in the Emerging Wireline
Further Notice of Proposed Rulemaking
(FNPRM), 80 FR 57768-01, we now
adopt an updated approach for
preparing, reviewing, and evaluating
section 214 discontinuance applications
that relate to technology transitions
(technology transition discontinuance
applications).

4. The Framework for the Adequate
Replacement Test. We conclude that the
public interest requires that applications
seeking to discontinue a legacy time-
division multiplexed (TDM)-based voice
service as part of a transition to a new
technology, whether IP, wireless, or
another type, indicate that a technology
transition is implicated. The
requirements we articulate for eligibility
for automatic grant of discontinuance
applications involving a technology
transition apply only to legacy voice
services. Other services to which section
214(a) discontinuance obligations apply
and voice services subject to section
214(a) being discontinued in non-
technology transitions circumstances
will continue to be subject to our pre-
existing discontinuance process, which
provides the public an opportunity to
comment and to which our traditional
five-factor balancing test applies. We
decline to apply the adequate
replacement test to legacy data services.
For any other domestic service for
which a discontinuance application is
filed, section 63.71(e) of our rules

(redesignated as section 63.71(f) herein)
shall continue to govern automatic grant
procedures. Unlike traditional
applicants, technology transition
discontinuance applicants seeking
streamlined treatment will be required
to submit with their application either
a certification or a showing as to
whether an adequate replacement exists
in the service area. Applications either
(i) certifying or (ii) demonstrating
successfully through their showing that
an adequate replacement exists will be
eligible for automatic grant pursuant to
section 63.71(d) of the Commission’s
rules as long as the existing
requirements for automatic grant are
satisfied. We stress that attempting to
satisfy the adequate replacement test is
entirely voluntary for an applicant.
Voice technology transition
discontinuance applicants that decline
to pursue this path are not eligible for
streamlined treatment and will have
their applications evaluated on a non-
streamlined basis under the traditional
five factor test. Moreover, the showing
made regarding an adequate alternative
under the five factor test does not
require the network performance testing
and other specific showings required
under the adequate replacement test for
streamlined treatment.

5. We further conclude that an
applicant for a technology transition
discontinuance may demonstrate that a
service is an adequate replacement for a
legacy voice service by certifying or
showing that one or more replacement
service(s) offers all of the following: (i)
Substantially similar levels of network
infrastructure and service quality as the
applicant service; (ii) compliance with
existing federal and/or industry
standards required to ensure that critical
applications such as 911, network
security, and applications for
individuals with disabilities remain
available; and (iii) interoperability and
compatibility with an enumerated list of
applications and functionalities
determined to be key to consumers and
competitors. One replacement service
must satisfy all the criteria to retain
eligibility for automatic grant.

6. Technology transition applicants
can either demonstrate compliance with
these objective criteria or make a
demonstration that, despite not being
able to meet the criteria, the totality of
the circumstances demonstrates that an
adequate replacement nonetheless
exists. If an applicant cannot certify or
make that showing, or declines to
pursue the voluntary path of
streamlined treatment, it must include
in its application an explanation of how
its proposed discontinuance will not
harm the public interest, with specific

reference to the five factors the
Commission traditionally considers.
The Bureau will then weigh that
information as part of the traditional
multi-factor evaluation, placing
particular scrutiny on the adequate
replacement factor under the newly-
enhanced test. Only meaningful, factual
objections regarding the reliability of
certifications provided will be
persuasive. Any entity or individual
may object to the certification or
showing, and the Commission will
consider the objection and determine if
the applicant needs to provide
additional support.

7. In adopting objective, quantifiable
standards for the adequate replacement
test, we seek to minimize uncertainty or
confusion that could slow or even
discourage technology transitions.
Moreover, we do not want to stifle the
new and innovative ways that a
replacement service could benefit
customers. For that reason, we
announce a test that sets clear,
achievable benchmarks but leaves
flexibility, recognizing that a shift from
a TDM network to a new technology
will never be a purely apples-to-apples
comparison.

8. The approach we adopt today
places a new prominence on the
adequate replacement analysis. This
new emphasis does not, however,
displace the Commission’s traditional
five-factor test outside the context of
technology transition discontinuance
applications seeking streamlined
treatment. The five factor test is aimed
at promoting—and where necessary,
balancing—the four missions of our
agency, namely to protect consumers,
promote competition, ensure universal
access, and strengthen public safety.
Four of the factors—(1) the financial
impact on the common carrier of
continuing to provide service, (2) the
need for the service in general, (3) the
need for the particular facilities in
question, and (4) increased charges for
alternative services—offer a traditional
balancing of the financial and
competitive needs of industry against
the values of consumer affordability and
expectations.

9. The adequate replacement factor, in
contrast, aims to balance all four
missions as a means of ensuring all
Americans benefit from these exciting
new technologies. This has always
required a deeper analysis, but that need
is particularly acute in the context of
discontinuances involving legacy voice
services related to technology
transitions. We disagree that the action
we take today is inconsistent with the
Commission’s recent revisions to the
universal service program rules,
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particularly in the Connect America
Fund proceeding. We made it clear in
the December 2014 Connect America
Order that even though we were
forbearing ‘‘from enforcing a federal
high-cost requirement that price cap
carriers offer voice telephony service
throughout their service areas pursuant
to section 214(e)(1)(A) in three types of
geographic areas,” those carriers are still
subject to section 214(a)’s mandate
regarding the need for Commission
authorization before discontinuing a
service. We conclude, however, that
certain principles—such as access to
critical applications such as 911—are
not subject to balancing and must
remain available and fully functional as
part of any transition. The streamlined,
technology neutral framework that we
adopt will help to protect those
principles.

10. Limited to the Technology
Transition Context. We conclude that
the adequate replacement test we
discuss here should only apply to any
application involving a technology
transition from TDM to IP or wireline to
wireless in which the applicant intends
to discontinue completely customers’
access to the legacy voice service. The
components of the test are specifically
tailored to measure considerations
relevant to a technology transition that
are not as prominent in other contexts.
For example, requiring minor
discontinuances of particular
applications or functionalities (such as
operator-assisted functionalities)
associated with a service to demonstrate
that an adequate replacement is
available is not necessary. We conclude
that limiting the test to the context of
technology transitions accomplishes our
regulatory goals in an appropriately
narrow manner.

11. No Presumptions or Exclusions
Regarding Specific Technologies. We
decline to presume that particular
technologies, by their nature, represent
an adequate replacement for legacy
voice services in all instances, because
our public interest analysis demands
that applicants provide objective
evidence showing a replacement service
will provide quality service and access
to needed applications and
functionalities. IP-based and other new
services should demonstrate that they
meet consumers’ and providers’
fundamental needs through satisfaction
of performance standards, compliance
with Commission rules, and harmony
with key legacy functionalities and
applications before we grant permission
to remove existing voice services from
the marketplace. It is critical that we
retain the ability to examine each
discontinuance application given the

potential for variability in different
implementations of the same
technology. The same technology could
nonetheless utilize different features, be
produced by different vendors with
different methodologies, and use
different quality measurement
techniques, any of which could result in
varied service quality and thus lead to
potential interoperability issues. We
will allow testing data from one area to
be used to support future
discontinuance applications in another
area, conditioned on certifications that
the network is built according to the
same detailed design plan as the
network supporting the service under
the prior discontinuance. We believe the
current discontinuance process, subject
to the changes adopted today, provides
the appropriate balance of allowing for
public comment and objections while
retaining the opportunity for speedy and
effective resolutions.

12. We retain largely the same
standards for automatic grant that apply
under the current regime for the special
context of technology transitions.
However, we allow a more streamlined
approach for discontinuances involving
services that are substantially similar to
those for which a section 214
discontinuance has previously been
approved. We also take action to
streamline our section 214 process in
instances where consumers no longer
subscribe to legacy voice services.
Although our actions today focus
primarily on technology transitions, we
recognize that the market is constantly
evolving even outside the context of
these crucial transitions. For that
reason, we allow a section 214
discontinuance application be eligible
for automatic grant without any further
showing if the applicant can
demonstrate that the service has zero
customers in the relevant service area
and no requests for service in the last
six months.

13. No Arbitrary Timelines. We do not
establish timelines for reviewing
applications that are not eligible for
automatic grant, because the public
interest demands that we provide
appropriate scrutiny and careful review
to discontinuance applications related
to technology transitions given their
novelty and complexity, and we cannot
guarantee at this time how long that
process will take. An application will
remain under consideration for
automatic grant unless: (i) The
Commission receives comments setting
forth significant, meaningful, evidence-
based objections or (ii) after reviewing
the application, Commission staff has
concerns about the impact of the
planned discontinuance on the public

convenience and necessity. Should such
an objection arise, we will review the
applicant’s and objector’s showings as
expeditiously as possible. We do intend
to rely on the efficiencies of precedent
and data provided regarding similar
transitions when factually or legally
similar disputes arise. Finally, should it
be determined that the existing process
is resulting in unacceptable delay or
inefficiency, we will revisit our decision
not to establish timeframes for acting on
section 214 applications.

14. We also decline to adopt a hard
deadline for when a Public Notice
should be released for a technology
transition discontinuance application
following its submission. Staff review
applications for completeness, accuracy,
and fulfillment of all predicate
requirements, including providing
notice to affected customers, before
issuing the Public Notice. Imposing a
hard deadline could result in issuance
of public notice of defective
applications, and commenters have not
identified a pattern of undue delay.
Based on actual experience with the
streamlined process we adopt today, we
can revisit this issue at a future date if
necessary. Moreover, to facilitate public
input on these types of applications, the
Bureau will not only continue to list
such notices prominently, but will also
identify them specifically as
applications related to technology
transitions on the Commission’s Web
site.

15. An Objective Factor-Based Test Is
Preferable To A Subjective Case-by-Case
Approach for Technology Transition
Discontinuances. The three-pronged test
tied to specific benchmarks will allow
industry to establish reasonable
expectations about the investments
necessary to satisfy the test while also
protecting consumers. Notably, through
the detailed articulation that we provide
today, the adequate replacement
standard will be substantially clearer
than it has been to this point.

16. Successful Prior Certifications Will
Streamline Future Applications. We
will allow a repeat applicant for a 214
discontinuance application in the
technology transition context to rely on
its successful certification of
compliance with all three prongs of the
adequate replacement test in a
previously approved application
involving a substantially similar service.
A substantially similar service is one
offered by the same applicant relying on
the same technology and utilizing a
comparable network infrastructure. The
practical effect of this rule is to allow
the applicant to bypass the performance
testing requirements described below.
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17. Commenters will have the
opportunity to rebut an applicant’s
planned reliance on a previous
application if they can offer substantial
evidence that the technology or network
infrastructure are not in fact
substantially similar to the service
subject to the certifications in the
previous application or the
certifications have been proven
unreliable, based on significant
consumer complaints or new
independent data.

18. Treating First and Third Party
Services Equally. We conclude that both
first and third party services should be
eligible as potential adequate
replacement services. Third party
services have always been eligible for
consideration under the 214
discontinuance process as potential
adequate replacements. The question is
whether an adequate replacement exists
in the service area, not who provides the
service that provides that adequate
replacement.

19. Applicants seeking to discontinue
a service have the burden of
demonstrating that the discontinuance
will not harm the public interest.
Applicants relying on a third party
service will be allowed to make a prima
facie showing based on publicly
available information as to whether the
third party service meets our test as an
adequate replacement. We will take into
account an applicant’s faultless inability
to access necessary data and
information from a third party when
reviewing any application that relies on
the existence of third party services to
meet the adequate replacement test. Any
commenter opposing grant of a section
214 application relying on a third party
service must rebut the prima facie
showing made by the applicant. Should
the objecting commenter raise legitimate
concerns, we will remove the
application from consideration for
automatic grant. In attempting to rebut
such a showing, members of the public
who use the third party service can
agree to participate in tests necessary to
measure network performance, as
required under the criteria.

20. Requiring A Single Service to
Satisfy All Prongs. To ensure that
consumers receive the integrated service
experience they need and deserve, we
require that a single service (whether
first- or third-party) satisfy all three
prongs of the adequate replacement test
in order to be eligible for automatic
grant.

21. Network Infrastructure and
Service Quality. To satisfy the first
prong of the adequate replacement test,
and thereby be eligible for automatic
grant, an applicant must demonstrate

that at least one service provides:
Substantially similar network
performance as the service being
discontinued; substantially similar
service availability as the service being
discontinued; and coverage to the entire
affected geographic service area.

22. Gustomers rightfully expect that
any adequate replacement for a wireline
legacy voice service will be available in
the same coverage area, allow customers
to make and receive high quality voice
calls consistently, and support the
applications and functionalities on
which they rely. However, we recognize
that a comparison between a legacy
voice service and its potential
replacement is not an apples-to-apples
comparison. We thus provide applicants
the flexibility either to demonstrate
compliance with all of the benchmarks,
or to provide evidence that
demonstrates that, despite falling short
of certain specified benchmarks, the
network providing the replacement
service nonetheless provides
substantially similar performance and
availability when considering the
totality of the circumstances. A
replacement network’s performance will
be evaluated against objective
benchmarks, but falling short of any
single metric will not automatically
disqualify it from being considered
adequate. The actual performance
numbers will be evaluated in a holistic
manner to determine the overall
network performance, enabling the
carrier to show that the totality of
circumstances demonstrate adequate
performance. Legacy data services will
not be subject to the adequate
replacement test and associated
streamlined processing that we
announce today. Rather, those services
will be evaluated under the traditional
process, and the Commission will
continue to closely scrutinize such
applications in determining whether the
public interest would be harmed by the
discontinuance.

23. We adopt benchmarks related to
various metrics that, if satisfied, would
demonstrate that a service is performing
adequately enough to serve as a
replacement for a legacy TDM service.
There are two ways of demonstrating
adequacy: (i) Through performance
testing that demonstrates satisfaction of
each of the benchmarks, or (ii) a
demonstration, based on the totality of
the circumstances, the network still
provides substantially similar
performance and availability. As an
example, an applicant might fall just
short of our data loss benchmark but
nonetheless make a showing that the
totality of the circumstances
demonstrates adequate performance.

That showing would presumably
include test data demonstrating
achievement of the remaining
benchmarks as well as an explanation
for why the network fell short of the
data loss benchmark and any planned
improvements to the network which
would allow for enhanced performance
in the future. We interpret
“substantially similar” in this context to
mean that the network operates at a
sufficient level with respect to the
metrics identified below, such that the
network platform will ensure adequate
service quality for interactive and
highly-interactive applications or
services, in particular voice service
quality, and support applications and
functionalities that run on those
services. Under either approach, the
applicant initially provides the results
of network testing, as well as outage and
repair reporting, that demonstrate
achievement of the benchmarks,
although it may rely in subsequent
applications on testing data from a
previously approved discontinuance
application.

24. Network Performance. We find
that there are two essential metrics used
to determine whether a particular data
transmission network is an adequate
replacement for a legacy wireline voice
service: Latency and data loss. Failure to
satisfy a single metric is not
disqualifying. An applicant may either
demonstrate achievement of both
benchmarks, thus presumptively
showing adequate performance, or
demonstrate that the totality of the
circumstances, including the voice
service availability and network
coverage criteria, demonstrates adequate
network performance. By
“presumptive” we refer to the fact the
Commission may seek additional proof
beyond certification.

25. We rely on industry technical
standards and our approaches in other
proceedings to adopt the benchmarks
we will use in our section 214 process.
The performance benchmarks are
measured in accordance with our
Technical Appendix. We define the
latency benchmark as 100 milliseconds
or less for 95% of all peak period round
trip measurements, a benchmark
consistent with previous Commission
decisions in the universal service
context, informed by ITU-T standards,
and comparable to demonstrated
performance under the Commission’s
Measuring Broadband America program.
This metric also provides for a latency
performance that will allow the
applicant’s network to perform its
portion of an end-to-end voice call. We
define the data loss metric as less than
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or equal to 1 percent for packet based
networks.

26. Latency and data loss are the
terms used for the two essential metrics
described above for measuring network
performance as a means of comparison
to a legacy wireline voice service. We
plan to apply the same metrics and
benchmarks to all replacements,
whether fixed or mobile, wireline or
wireless, terrestrial or satellite. These
metrics reflect the type of performance
that should be expected of a
sophisticated packet-based network
infrastructure that can carry one or more
applications including voice calls, fax,
security/health alerts, gaming, video
streaming and video teleconferencing.
In order to be eligible for automatic
grant, an applicant must be prepared to
demonstrate the replacement service
will perform as effectively as the legacy
voice service.

27. Latency. In order for a
replacement service to meet this aspect
of the network performance prong and
be eligible for streamlined treatment,
latency must be limited to 100
milliseconds or less. Latency measures
the time it takes for a data packet to
travel from one point to another in a
network, and is a significant factor in
analyzing a network’s performance.
Measuring Broadband America data
shows that wireline broadband
providers meet this requirement. The
Commission has measured latency as
the round-trip time from the consumer’s
home to the closest designated speed
measurement server within the
provider’s network and back.

28. AT&T asserts that the 100
millisecond roundtrip benchmark
cannot be applied to the network
architecture of certain non-packet based
wireless services and that, as a result,
the Commission should “adopt[ ] a
threshold of less than 200 milliseconds
measured mouth-to-ear.” The 100
millisecond roundtrip standard is
consistent with the CAF Phase II Service
Obligations Order, where the Wireline
Competition Bureau explained that it
designed the 100 millisecond roundtrip
latency standard to ensure that
consumers ultimately achieve 200
milliseconds mouth-to-ear latency. That
being said, the totality of the
circumstances approach allows
applicants to provide objective evidence
to support their showing that the
replacement service would offer
substantially similar network
performance and service availability,
even if that evidence is not identical to
the exact metrics that we identify. Our
metrics, benchmarks, and
methodologies measure packet-based
technologies, which we expect will

most frequently be associated with next
generation technologies. We also note
several examples of packet mobile
networks. Specifically, because the 100
millisecond roundtrip standard is
designed to ensure that consumers
achieve 200 millisecond mouth-to-ear
latency, objective evidence that a non-
packet based replacement service meets
the underlying 200 millisecond mouth-
to-ear standard would be compelling as
a component of a totality of the
circumstances showing.

29. Data Loss. In order for a
replacement service to meet this aspect
of the network performance prong, data
loss should be less than 1 percent for
packet-based networks. Data loss
exceeding 1 percent for packet-based
networks would cause performance
issues that warrant further examination.
Applicants would need to demonstrate
data loss is lower than this benchmark
in order to have the opportunity to be
eligible for automatic grant. Data loss is
often referred to as the IP Packet Loss
Ratio (IPLR) in IP networks. This metric
measures the ratio of total lost IP packet
outcomes to total transmitted IP packets
in the environment under review.
Consecutive packet loss is of particular
concern for certain time-sensitive
applications, such as voice and video.

30. We have chosen a packet loss rate
of less than 1 percent because it will
allow for successful quality voice calls
and other highly interactive
applications. We further find that this
data loss benchmark is appropriate to
ensure successful transmission of voice
and video communications.

31. Although the network
infrastructure and the services that run
over the network are distinct, network
performance affects the service quality
being delivered to customers and thus
should be measured. These
measurements are an objective tool for
determining when an application will
be eligible for automatic grant; if the
applicant cannot demonstrate that, it is
appropriate to engage in further
examination to ensure the services
provided over newer technologies are
adequate replacements for legacy voice
services.

32. We recognize that carriers may
incur costs in order to demonstrate they
meet these benchmarks, and have taken
steps to limit the burden of making
these demonstrations in the section 214
discontinuance process. We allow
successful testing results to be used as
support for future applications
involving the same applicant offering a
service on a substantially similar
network. Moreover, carriers are not
required to meet these standards to file
a section 214 discontinuance; if a carrier

does not wish to present such
information, its section 214 application
will not be eligible for automatic grant,
but rather will be subject to the
traditional review process. And finally,
we exempt small providers from the
requirement to submit testing results in
order to be eligible for automatic grant.

33. Wireless—Packet Networks. We
intend to rely on the same metrics and
benchmarks, applicable to both wireline
and wireless networks, when we
examine whether a mobile or fixed
wireless network can qualify as an
adequate replacement. Appendix B
allows for generalized network testing
standards which are applicable to both
wireline and wireless networks.

34. Testing Methodology and
Parameters. We find testing is
necessary, at least initially, to ensure
that applicants actually meet the
benchmarks we have established to be
eligible for automatic grant. Established
testing parameters will ensure that the
Commission analyzes similar data sets
from applicants in the technology
transitions. Although we expect that the
Order and Technical Appendix will
encompass all of the information that
applicants need, we delegate authority
to the Office of Engineering and
Technology, working in consultation
with the Wireline Competition Bureau
and the Wireless Telecommunications
Bureau, to issue more specific testing
requirements, as necessary.

35. In order to comply with the testing
parameters listed below, applicants
filing their first technology transition
discontinuance application will need to
begin testing at least 30 days prior to
filing that application. The 30-day test
period is intended to ensure that the
network is in a stable state and to allow
for long-term projection of network
infrastructure performance. Shorter
periods would not account for variation
in patterns and usage and could allow
the applicant time to traffic engineer
their network so that the chosen test
customers performed better for a short
period of time.

36. To demonstrate that replacement
services will have adequate network
performance and thereby remain eligible
for streamlined treatment for a
technology transition discontinuance,
the provider must perform the following
actions, which are detailed in Appendix
B to this Order:

¢ Conduct 30 days of performance
testing. This timeframe allows for: (1)
Testing of weekday and weekend
periods with sufficient repetition to
ensure a single outlying week was not
chosen, and (2) monthly variation in
network usage for individuals paying
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bills, 30 day/monthly data caps and
enterprise end of month processing.

e Use a randomly selected sample
group of a total of 50 residential and 50
enterprise customer locations per
potential replacement service for
testing, to ensure a representative
sample. We recognize that fully random
selection may not be possible because
customer consent is required and other
factors may impact the selection
process. If the area where service is
proposed to be discontinued is very
large, for example covering several
states or Tribal lands, more than
100,000 customers, or containing
several legacy Local Access Target
Areas, then several separate sample sets
of 30-50 consumer locations would be
required per state, region, or
geographically-referenced area.

¢ Report results to the Commission.

e Host a Web site or Web sites where
all test data, results, test plan and all
associated documentation that is not
subject to a confidentiality request or
confidential pursuant to section 0.441 et
seq. of our rules are available publicly.
We would generally consider the
detailed design document a document
that warrants confidential treatment.

37. While we provide some flexibility
in the testing parameters an applicant
will use, the Commission will include
in its evaluation of the discontinuance
application whether the testing
conditions used were appropriate to
measure performance. Thus, in addition
to testing results, the Commission will
consider the testing parameters as a
factor in determining whether it needs
to remove the application from
streamlined processing. If the testing
parameters raise sufficient concerns
such that the Commission removes the
application from streamlined
processing, the Commission will then
consider those testing parameters in any
totality of the circumstances analysis of
the adequacy of the replacement
network.

38. Small Business Exemption from
the Network Performance Testing
Requirements. We emphasize that no
carrier must conduct testing or
otherwise meet the criteria we adopt
today. Compliance with these criteria
merely enables potential automatic
grant of a discontinuance application.
The adequate replacement factor is
merely one part of a multifactor
balancing test, and the benchmarks
associated with the criteria provide
guidance to carriers and a path toward
automatic grant of their technology
transitions discontinuance applications.
We also reemphasize that once a carrier
completes testing of a next-generation
service and successfully obtains

automatic grant, it need not conduct
testing again if it files an application
involving a substantially similar
replacement service.

39. However, we provide smaller
carriers more flexibility in how they
demonstrate network performance
under this prong of the three-pronged
test. We do not extend this exemption
to any other components of the adequate
replacement test we adopt today,
including both of the other aspects of
the network infrastructure prong
(service quality and network coverage)
or the other two prongs of the test. We
conclude that carriers with 100,000 or
fewer subscriber lines, aggregated across
all affiliates, may remain eligible for
automatic grant without compliance
with the specific testing requirements of
the network performance criterion we
articulate today. This exemption from
complying with the specific testing
parameters announced herein does not
apply to any rate-of-return carrier that is
affiliated with a price cap carrier. We
encourage them, however, to share with
the Commission whatever information
they deem probative of their network
performance.

40. Service Availability. In order to
meet this aspect of the network
performance prong and be eligible for
automatic grant, an applicant must
demonstrate service availability of 99.99
percent. The test we adopt today
consists of a standard formula
traditionally used by industry to
measure telephone service availability
for which we have defined the variables
to ensure that all discontinuing carriers
are measuring the same information.
The replacement service’s availability
will be calculated using data regarding
customer trouble reports, the average
repair interval in responding to those
reports, the number of lines in the
service area, and the duration of the
observation period to reach a
representative measurement of a ‘‘four
9s” benchmark used to measure service
availability. We conclude these
variables will provide the best measure
of customers’ ability to access their
provider’s network.

41. The ITU defines “reliability” as
“[t]he probability that an item can
perform a required function under
stated conditions for a given time
interval.” It defines ‘“‘availability” as
“[a]vailability of an item to be in a state
to perform a required function at a given
instant of time or at any instant of time
within a given time interval, assuming
that the external resources, if required,
are provided.”

42. We conclude that a 99.99 percent
service availability standard, calculated
according to the formula and parameters

established herein, is a reasonable
approach to ensure that a replacement
service presumptively provides
substantially similar service as the
service being discontinued. We find that
a so-called “five 9s” (i.e., 99.999 percent
availability) standard, which would
allow a subscriber’s service to have, on
average, approximately 5 minutes and
15 seconds of downtime per year, is too
high a threshold. It would impose a
higher standard than currently applies
to TDM-based service. We also find that
a 98 percent availability standard,
which would allow, on average,
approximately 7 days, 7 hours, and 12
minutes of downtime per year, is too
low a benchmark for an applicant to be
eligible for automatic grant, because it
would allow more downtime than
consumers should reasonably expect.
(This conclusion does not prejudge how
we might view such an application in
the context of a holistic review.) The
difference between a 99.999 percent and
a 98 percent reliability standard—less
than 2 percent—translates to more than
seven additional days’ worth of service
downtime per year, an amount that we
judge would be quite meaningful to
consumers. We conclude that if a
replacement service faces that much
service downtime, the section 214
application should not eligible for
automatic grant.

43. For carriers to demonstrate
satisfaction of the 99.99 percent
standard, we establish the following
formula: Availability = 1 —[(Number of
Customer Trouble Reports) x (Average
Repair Interval)/(Number of Lines
(prorated)) x (Observation Period
Duration)]. For the purpose of this
calculation, the following definitions
apply:

e A “‘customer trouble report” is any
report regarding trouble with service
made by a customer to a carrier’s service
department in which the customer
reports either: (1) A total loss of
connectivity, or (2) an inability to make
and/or receive any voice calls using the
carrier’s voice replacement service
while other services provided over the
customer’s connection may continue to
function. The number of customer
trouble reports must be tallied over all
lines that are serving customers in the
replacement network in the affected
service area at any time during a
contiguous 30-day observation period.

¢ A “repair interval” is the elapsed
time, as on a running clock, from when
a customer reports a trouble to the
carrier’s service department until the
carrier’s repair of the trouble is
complete and the customer’s service is
restored. If a customer reports trouble
with service during the 30-day
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observation period that is not resolved
by the end of the 30-day observation
period, the length of the repair interval
runs from the time the trouble with
service is reported to the end of the
observation period. The elapsed time
may be recorded in measurement units
of the applicant’s choosing, as precisely
as the applicant chooses. When
rounding is required, however, elapsed
time must always be rounded up to the
next higher measurement unit. The
“average repair interval” is then
calculated by summing the lengths of all
repair intervals, over all lines that are
serving customers in the replacement
network, and dividing that sum by the
number of customer trouble reports in
the 30-day observation period.

e “Number of lines (prorated)” is the
number of replacement network lines
being served by the provider during the
30-day observation period. For the
purpose of this calculation, lines served
for part of the observation period should
be pro-rated. A line that is in service for
the entire duration of the observation
period is counted as 1 line. When
required, round fractional lines to the
nearest hundredth of a line.

e The “observation period duration”
should be expressed in the same units
as the average repair interval.

44. In reporting the results of the
availability calculation to the
Commission as part of an application
seeking streamlined treatment for a
technology transition discontinuance,
the applicant must report: (1) The
number of customer trouble reports; (2)
the average repair interval; (3) the
number of lines (prorated); and (4) the
calculated availability.

45. Congestion-Based Voice Call
Failure. Certain non-packet wireless
access technologies providing fixed
services can experience the failure of
voice calls because of network
congestion. To address this potential
issue, we establish a metric that applies
solely to these technologies for
determining the frequency of
congestion-based voice call failure,
meaning the probability that a customer
trying to make a call will be unable to
do so due to network congestion. We
conclude that probability must be less
than one percent during each daily peak
busy hour, for at least 95 percent of the
30 days in the measurement period, to
serve as an adequate replacement for a
legacy voice service.

46. To calculate this benchmark for
purposes of remaining eligible for
automatic grant, the provider must
calculate the probability of congestion-
based voice call failure for every hour.
For each of the 30 days measured, the
provider must then determine the hour

that had the highest probability of
congestion-based voice call failure that
day. The probability of congestion-based
voice call failure each hour should be
determined by dividing the number of
failed calls during the hour by the total
number of call attempts during the hour.
For 95 percent of the total days, the
failure probability during the hour with
the highest failure probability must be
less than one percent, i.e., for at least 95
percent of the total days, less than one
percent of all calls may be blocked in
the worst hour due to unavailability of
a radio access channel. These
measurements would not be taken on a
sample basis, but would be collected at
each cell tower over all call attempts to
or from customers for a 30-day period.
In addition, if there are seasonal
differences in traffic load—for example,
if the area is a summer resort
community—measurements to
determine probability of call failure
must be taken during the busy season.

47. Network Coverage. In order to
meet this aspect of the network
performance prong and be eligible for
automatic grant, the applicant must
demonstrate that either: (i) A single
replacement service reaches the entire
geographic footprint of the service area
subject to discontinuance; or (ii) there
are multiple providers who collectively
cover the entirety of the affected service
area.

48. If the applicant is relying on a
single replacement service, whether its
own or that of a third party, eligibility
for automatic grant will depend on
whether it demonstrates that the
replacement service reaches the entire
geographic footprint of the area served
by the legacy voice service. However, in
service areas where the applicant relies
on multiple providers’ services, the
applicant must demonstrate that other
providers cumulatively reach all
customers in the affected coverage area.
In order to be eligible for automatic
grant, the application must: (i) Describe
with sufficient particularity the
geographic scope of the replacement
service(s) available from the other
provider(s), or (ii) otherwise
demonstrate that each of these services
satisfies the criteria we adopt today. We
decline to adopt a de minimis threshold
for judging whether a replacement
service offers the same coverage. We do
not see a basis for drawing such a line.

49. Access to Critical Applications
and Functionalities. Under this prong,
to remain eligible for automatic grant for
a technology transition discontinuance
application, an applicant must certify or
show that at least one replacement
service complies with regulations
regarding availability and functionality

of 911 service for consumers and public
safety answering points (PSAPs),
industry standards regarding
communications security, and
regulations governing compatibility
with assistive technologies.

50. 911 and Emergency Services. To
satisfy the second prong of the adequate
replacement test and remain eligible for
automatic grant, applicants must certify
or show compliance with: (i) 911
accessibility and location accuracy
requirements; (ii) reliability and
continuity of 911 service requirements
with respect to backup power; and (iii)
any other applicable emergency service
requirements. The basic 911 service
requirement is the transmission of
wireless 911 calls to the PSAP (or
designated default answering point or
appropriate local emergency authority)
without respect to their call validation
process, and without reference to
location accuracy.

51. 911 Accessibility and Location
Accuracy Requirements. The applicant
must demonstrate that the replacement
service complies with applicable
regulations regarding the availability
and required functionality of 911
service. Those regulations include the
rules governing: (i) 911 call delivery,
service, and location; (ii) the capabilities
and routing necessary for consumers’
continued access to 911 emergency
service; and (iii) 911 calls to PSAPs or
other appropriate local emergency
authorities.

52. In order to satisfy this prong of the
adequate replacement test and thus
remain eligible for automatic grant, the
replacement service must offer a
dispatchable address capability.
Traditional landline service generally
guarantees the provision of Master
Street Address Guide (MSAG)-validated
address information to ensure proper
call routing, location determination, and
dispatch of emergency responders.
Provision of other types of location
information, such as wireless 911 ALI
coordinates, would not ensure that the
service provides an adequate
replacement for a legacy voice service.
If the rules applicable to the
replacement service require provision of
an MSAG-validated address, the
applicant may meet this requirement by
certifying that its replacement service
meets the 911 registered location
requirements applicable to that service.
However, if the 911 requirements for the
replacement service do not require
provision of a validated address, the
applicant must further certify that it will
register a validated dispatchable address
for each subscriber and provide the
address to the appropriate PSAP for all
911 calls. A dispatchable address is an
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address that includes street name,
building number, and any other
information critical to dispatching
emergency responders to the correct
location and one that meets public
safety requirements for inclusion in and
verification by Automatic Location
Information databases and PSAP Master
Street Address Guides or their
functional equivalents. If the applicant
is relying on a third party service, it
must make an appropriate showing that
the third party service provide meets
this requirement. As applicable,
alternative service providers must also
be compliant with other Commission
rules for 911 call delivery, service, and
location in order for the applicant to
retain eligibility for streamlined
processing. For the applicant to retain
eligibility for automatic grant, those
alternative service providers must also
comply with any new dispatchable
address/location requirements, as
applicable, that the Commission may
adopt in the future. Consistent with the
Commission rules regarding
discontinuing service to completely exit
an industry, the applicant seeking
streamlined processing is required to
provide the same advance notice to all
PSAPs in its service area, and inform
the Commission that it has done so. 47
CFR 63.71. These requirements also
include notifying all affected customers,
the applicable state agencies, and
federally recognized Tribal Nations.

53. Backup Power. To ensure that
consumers continue to receive the
benefit of continued access to 911,
applicants seeking to discontinue a
legacy line-powered service in favor of
a newer service that lacks line-powering
must certify or make a showing that at
least one replacement service in the area
complies with our residential backup
power requirements. Alternatively, an
applicant may show that another
provider in the affected area offers line-
powering or complies with section 12.5.
Section 12.5 applies to providers of
Covered Services, which are defined as
“any facilities-based, fixed voice service
offered as residential service, including
fixed applications of wireless service,
offered as a residential service that is
not line powered.” Section 12.5 requires
providers to offer subscribers the option
to purchase backup power for the
Covered Service, with a minimum of
eight hours of standby backup power.
By February 13, 2019, such providers
must also offer at least one option that
provides a minimum of twenty-four
hours of standby backup power.
Providers must also notify consumers of
the following: (1) Availability of backup
power sources; (2) service limitations

with and without backup power during
a power outage; (3) purchase and
replacement options; (4) expected
backup power duration; (5) proper usage
and storage conditions for the backup
power source; (6) consumer backup
power self-testing and monitoring
instructions; and (7) backup power
warranty details, if any. We are not
adding to the Rule 12.5 requirements,
but ensuring that a service provider’s
compliance with those requirements is
a key consideration in whether that
service represents an adequate
replacement for a legacy line-powered
service.

54. In order to ensure that consumers
are aware of technology transitions with
sufficient time to take action, we also
require applicants to provide to
consumers the initial notice containing
the information elements of section
12.5, pursuant to section 63.71. Section
63.71(b) states that a carrier shall file its
214 application “on or after the date on
which notice has been given to all
affected customers.” Section 63.71(d)
provides that applications shall be
automatically granted on the 31st day
after filing an application for non-
dominant carriers and the 60th day for
dominant carriers, unless the
Commission notifies the applicant that
the grant will not be automatically
effective. 47 CFR 63.71(d).
Consequently, we expect that
consumers will receive the initial
backup power notice before the earliest
possible date for grant of a section 214
discontinuance application—at least 30
days before the change occurs. Although
section 12.5 requires disclosures be
made at the point of sale, we anticipate
that, in the context of the section 214
discontinuance process, it will not be
the individual sale of a non-line
powered service to a consumer that will
trigger the need for notification of the
backup power requirements of section
12.5, but rather the transition to a newer
technology that may have different
backup power capabilities. The
underlying principle remains the same:
Prior to initiation of a new service
(whether at the point of sale or at the
time of a technology transition),
consumers should have the benefit of
understanding how to ensure continuity
of 911 service through backup power.
We continue to require annual
disclosures to be made as described in
section 12.5, by any means reasonably
calculated to reach the individual
consumer.

55. We are not adding to the existing
backup power requirements. In order for
a service to qualify as an adequate
replacement, it must abide by our
existing backup power rules so that

consumers receive information on
backup power in advance of being
transitioned to a replacement service
that lacks line-power. Otherwise, the
consumer could become aware of the
limitations of the replacement service
only when his or her 911 call does not
go through during a commercial power
outage.

56. Protecting PSAP Operations. To
successfully meet this second prong, an
applicant must certify or show that at
least one replacement service complies
with 911 network reliability
requirements. This requirement will
help ensure that the transition to the
replacement service neither impairs the
continuity of 911 service to PSAPs, nor
disrupts the configurations and
connectivity necessary for their 911
operations. This certification or showing
imposes no new requirements and will
not affect our policy work in other
Commission proceedings.

57. Communications Security. To
satisfy the second prong of the adequate
replacement test and remain eligible for
automatic grant, an applicant must
certify or show that the replacement
service offers comparably effective
protection from network security risks.
Satisfaction of this criterion is part of
the adequate replacement test required
for streamlined processing, and is not
mandatory to discontinue service
generally. This approach allows an
applicant relying on a third party
service to satisfy the adequate
replacement test without requiring
direct knowledge of that third party’s
security posture.

58. Our overarching objective is to
preserve the availability, integrity, and
confidentiality (AIC) of the network.
Availability refers to the accessibility
and usability of a network upon
demand. Integrity refers to the
protection against the unauthorized
modification or destruction of
information. Confidentiality refers to the
protection of data from unauthorized
access and disclosure, both while at rest
and in transit. In making the
certification or showing necessary to
demonstrate comparably effective
protection from network security risks,
the applicant must evaluate: (i) Relevant
cybersecurity standards and practices—
whether industry-recognized or related
to some other identifiable approach—
the replacement service employs at the
time of certification (e.g., a replacement
service could employ the National
Institute of Standards and Technology
(NIST) Framework for Improving
Critical Infrastructure Cybersecurity
(NIST Framework) as a management
tool to inform decisions about cyber risk
analysis and organize mitigation activity
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and CSRIC IV provides guidance to the
Commission on communications market
sector implementation of the NIST
Framework); (ii) what plans (if any) the
replacement service has to incorporate
cybersecurity threat information sharing
as a part of the replacement service’s
security operations; and (iii) roles and
responsibilities for the replacement
service’s cybersecurity, both with
respect to the provider but also any
third parties (e.g., the applicant’s
vendors or contractors), to promote
effective accountability for privacy and
security.

59. It relying on its own service, the
applicant must demonstrate that the
replacement service offers comparably
effective protection from network
security risks to remain eligible for
automatic grant. That demonstration can
be made in one of two ways. If the
applicant’s network security
management practices are enterprise-
wide, i.e., the enterprise safeguards AIC
without differentiation between
services, geographic areas, or service-
providing affiliates, a certification to
that effect will be sufficient to
demonstrate that the replacement
service offers comparably effective
protection from network security risks.

60. Alternatively, the applicant must
show that: (i) It has evaluated any
known risks and vulnerabilities of the
replacement service; (ii) it has taken
measures to address and mitigate the
enumerated risks and vulnerabilities;
(iii) it will inform consumers as part of
the discontinuance notice required
pursuant to section 63.71 what security
measure(s) the consumers should take
vis-a-vis the replacement service (e.g.,
downloading and maintaining up-to-
date anti-virus software) and other steps
consumers may take to ensure safe use
of the replacement service; and (iv) it
will undertake best efforts to identify
any vulnerable facilities (e.g., fire, EMS,
law enforcement and other critical
infrastructure facilities) and users, and
work to address and mitigate the
enumerated risks and vulnerabilities
(e.g., the use of diverse IP paths for
critical infrastructure). Where an
applicant provides written guidance or
Public Service Announcements to
individuals or organizations in
accordance with (iii) and (iv) above, the
applicant should provide a generic copy
of such guidance to the Commission.
This certification is not a directive on
how to address network security.
Applicants retain flexibility regarding
how to address such risks.

61. We recognize the challenges for an
applicant to gain access to a third party
service’s cyber risk management process
would be particularly acute. Therefore,

an applicant relying on a third party
service instead must exercise reasonable
diligence to identify the security profile
of the technology of the replacement
service, based on the replacement
technology’s ability to provide
availability, integrity, and
confidentiality. Focusing on the
established key considerations of
confidentiality, integrity, and
availability provides a frame of
reference for identifying the risks
associated with the replacement
technology. We note that a security
profile is not intended to identify any
specific cyber risk management process
or specific vulnerabilities associated
with a particular third party’s
replacement service, but instead serves
to identify the general cyber risks, from
a consumer’s perspective, associated
with the replacement service’s
technology. This is a particularly
effective solution for applicants relying
on third party services because a
security profile may be gleaned from
open source information and does not
require specific knowledge of the
inherent security of the replacement
service. While a security profile can be
identified using publicly available
information, it should be arrived at after
the applicant undertakes an analysis
centered on the availability, integrity,
and confidentiality model described
above under the certification approach.
In this regard, the security profile can
adjust to new threats and vectors as they
emerge.

62. We seek to ensure that an
applicant has established a sound basis
for its representations about the
comparable effectiveness of the
protections from network security risks
employed by a third-party replacement
service, by exercising a reasonable
degree of diligence in making those
representations in light of all the facts
and circumstances.

63. No carrier is required to comply
with any specific network security
standards. We do not dictate what
measures a company must take, nor do
we require that they submit potentially
sensitive information to the Commission
as part of their section 214 application.
Rather, meeting this criterion is only
necessary to satisfy the adequate
replacement test, and that in turn is
only required if they wish to remain
eligible for automatic grant. Beyond
that, the Commission has always
recognized the importance of network
security and agrees with commenters
that it is a crucial consideration in
determining whether an adequate
replacement service exists.
Transitioning from legacy-based
services to new technologies presents

new network vulnerability issues that
did not exist with legacy technologies.
We conclude the flexible,
individualized approach we take to
network security addresses concerns
that applying a rigid standard would be
counter-productive. Additionally, while
we recognize that there is no universal
cybersecurity standard to apply, we
believe that there are generally accepted
guidelines and best practices that
carriers should consider when
evaluating their own cybersecurity
posture or the security profile of the
replacement technology.

64. Services for Individuals with
Disabilities. Under the critical
applications prong, applicants will
certify that at least one replacement
service complies with the Commission’s
existing applicable accessibility,
usability, and compatibility
requirements governing services
benefiting individuals with disabilities
as a means to ensure that the
replacement service offers accessibility
levels at least as effective as those
offered by the legacy voice service.

65. The Commission’s rules regarding
telecommunications-related
accessibility requirements govern
standards for accessibility, usability,
and compatibility for: (i)
Telecommunications services and
functionalities; (ii) voicemail and
interactive menu functionalities; and
(iii) advanced communications services
(ACS), defined by statute to include
both interconnected and non-
interconnected VoIP service. The rules
obligate service providers to ensure that
a service is accessible to and usable by
individuals with disabilities ““if readily
achievable” for services subject to part
6 or 7 of the rules, and “unless not
achievable” for services subject to part
14 of the rules. To remain eligible for
streamlined processing, an applicant
must demonstrate that any public
mobile service proposed as an adequate
replacement complies with sections
14.60 and 14.61 of the rules. When a
standard of accessibility or usability is
not achievable, service providers are
required to ensure the relevant service,
functionality, or application is
compatible with existing peripheral
devices or specialized customer
premises equipment commonly used by
individuals with disabilities. To remain
eligible for automatic grant, providers
also must comply with rules regarding:
(i) Product design, development and
evaluation; (ii) accessible information
pass through; and (iii) customer access
to information, documentation, and
training.

66. In order to meet this factor under
the critical applications prong, any new
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service must provide levels of
accessibility, usability, and
compatibility as effective as the legacy
voice service to be deemed an adequate
replacement utilizing a new technology.
We also expect that, due to reduced
costs and heightened capabilities of
next-generation services, more
accessibility features and functionalities
will be achievable within the meaning
of our rules. Thus, we encourage
carriers to proffer replacement services
that have the potential to provide new
accessibility features and functionalities
and to make newly achievable features
and functionalities available to their
customers with disabilities.

67. We also remind carriers and
interconnected VoIP service providers
of their obligation under the existing
telecommunications relay service rules
to provide access to TRS, including 711
dialing access. The proposed
replacement service or the alternative
services available from other providers
must provide such access, where
required under the Commission’s rules.

68. To the extent persons with
disabilities need to transition to new
equipment in order to maintain the
same functionality or make use of
improved functionality such as
described above, we encourage service
providers to make that transition as
simple and inexpensive as possible,
particularly for those who do not qualify
for existing state and federal equipment
distribution programs, and for those
who are replacing devices not covered
by equipment distribution programs.
Interfaces between the network and user
equipment and applications should
facilitate interconnection of low-cost
devices and software applications that
provide accessibility.

69. We decline to impose an
independent requirement with respect
to real-time text (RTT) technology in
this proceeding, but note that any
requirements adopted in the Real-Time
Text Notice of Proposed Rulemaking
(RTT NPRM) docket would become part
of our analysis under this factor. The
RTT NPRM (2016 WL 1752915; 81 FR
33170-01, May 25, 2016) proposed rules
defining the obligations of wireless
service providers and equipment
manufacturers to support RTT over IP-
based wireless voice services, and
establishing technical standards for
minimum required functionalities, the
support providers must offer for those
functionalities, and timelines for
implementation of this transition. The
RTT NPRM further sought comment on
whether to amend the Commission’s
rules to place comparable
responsibilities to support RTT on
providers and manufacturers of wireline

IP services and equipment that enable
consumers to initiate and receive
communications by voice. Applicants
would be required to adhere to whatever
applicable RTT implementation
obligations and timetables are
established by any final rules adopted in
the RTT NPRM proceeding.

70. Interoperability with Key
Applications and Functionalities.
Consistent with the FNPRM, 80 FR
57768-01, we define applications as
offerings that run on TDM-based
service, such as home alarm systems
and modems, whereas functionalities
are offerings included in the service,
such as call-waiting and operator
services. At the same time, we make
clear that carriers are not required to
provide access to these capabilities in
perpetuity.

71. Identifying Key Applications.
Widely adopted low-speed modem
devices—in particular, fax machines,
home security alarms, medical
monitoring devices, analog-only caption
telephone sets, and point-of-sale
terminals—make up the initial list of
key applications for which applicants
seeking automatic grant must
demonstrate that any replacement
service offers interoperability. We will
expect replacement services to offer
compatibility with these devices until
2025, to provide time for the
marketplace to migrate to new services
and applications that will provide
similar functions. Because the specific
streamlining criteria we adopt are
limited to ensuring adequate
replacements for legacy voice services,
it is not appropriate to adopt a low-
latency option requirement. Non-voice
services to which section 214(a)
discontinuance obligations apply and
voice services subject to section 214(a)
being discontinued in non-technology
transitions circumstances will continue
to be subject to our pre-existing
discontinuance process, which provides
the public an opportunity to comment
and to which our traditional five-factor
balancing test applies.

72. Because the list we adopt today
may not be fully inclusive of all
applications and functionalities that are
significantly valued by stakeholders, we
also adopt a process to supplement this
list. We direct the Office of Engineering
and Technology, working in
consultation with the Wireline
Competition Bureau and the Wireless
Telecommunications Bureau (together,
the Bureaus), and subject to the
guidelines below, to seek comment and,
based on the record developed, propose
additions to the list of key applications
and functionalities adopted above for
Commission review and approval.

Within three months of the effective
date of the order, the Bureaus will
release a public notice inviting
consumers and industry stakeholders to
indicate whether additional
functionalities and applications should
be added to the list. The Bureaus will
also engage in outreach to solicit input
from consumer and industry groups.

73. Relevant considerations in
determining whether an application or
functionality retains value to consumers
in the marketplace such that it should
be made interoperable with any
replacement include whether: (i)
Customers rely on the application or
functionality for health or safety
reasons; (ii) the application or
functionality is used as a wholesale
input by other providers; (iii) the
application or functionality relies on
vendor equipment or inputs that have
been discontinued; and (iv) the service
provider, as opposed to the end-user
customer, is the least-cost avoider. In
this context, either the applicant or
certain types of end users face costs to
maintain compatibility with certain
applications in the event of
technological change in the applicant’s
provision of telecommunications
services. The least cost avoider is
whichever of these two parties faces the
least costs of adapting to the
technological change. Thus, the
applicant would be the least cost
avoider if the cost of making
adjustments to its upgraded service
would allow existing applications to
continue to operate were much lower
than the aggregate costs to end users of
updating their applications.

74. The first “health and safety” factor
will determine whether consumers are
using or ordering an application or
functionality based on a TDM service
and their relative significance in those
consumers’ lives. We identified medical
monitoring devices and home security
alarms as the type of health and safety
applications that remain key in the
marketplace. The second factor focuses
on the consumers who subscribe to an
application or functionality from a
provider who relies on the TDM-based
service being discontinued. The third
factor focuses on whether an application
or functionality is outdated or operating
on equipment that is obsolete. The
fourth and final factor will look at
whether the applicant or the end-user
customer is able to address the
interoperability concerns at the least
cost.

75. We recognize that interoperability
considerations will likely change over
time. For that reason, we also conclude
it important to review regularly the list
of key applications to determine



62642 Federal Register/Vol. 81,

No. 176 /Monday, September 12, 2016 /Rules and Regulations

whether elements of that list no longer
are key. We direct staff to examine this
list as part of each internal biennial
review of agency regulations. We also
direct the Bureaus to propose changes or
updates to the Commission, in
particular to remove any applications or
functionalities that may become
obsolete. The Bureaus will continue
their biennial review of the key
applications and functionalities list and
certification requirements through the
year 2025, at the end of which the
Bureaus will advise the Commission
whether the list remains necessary given
the status of technology transitions.

76. Satisfying the Interoperability
Standard for Key Applications. To
maintain eligibility for potential
automatic grant status, covered
applicants must certify or show that a
replacement service offers
interoperability and compatibility of the
replacement service with the list of key
applications and functionalities.
Conversely, applicants will not be
required to demonstrate interoperability
with applications and functionalities
that are not on the list adopted today or
as modified in the future.

77. When seeking a section 214
discontinuance, applicants should only
certify compliance with this prong if the
replacement service allows the key
application to function or perform in a
substantially similar manner as it did on
the legacy voice service. Demonstrating
applications’ adherence to established
technical standards would be influential
in demonstrating achievement of the
compliance criteria discussed above.
Although we decline to adopt any
specific standards, such as the as the
ITU T.38 standard, or the Managed
Facilities-Based Voice Network (MFVN)
standards, adherence to these standards
would be persuasive evidence of
compliance with this prong should the
underlying certification be challenged.
We also note that 64-kbps encoding in
accordance with ITU G.711 standard
would allow a replacement service,
such as a wireless replacement, to carry
any signal that a customer can use today
with a legacy TDM service. Lower bit
rate signals cannot carry all the
information carried in a 64-kbps signal
and therefore 64-kbps encoding in
accordance with ITU G.711 would
support applications such as fax, credit
card transactions, and medical
monitoring. This would also be
persuasive evidence of compliance. The
Commission also supports any further
industry testing efforts.

78. The approach we announce today
will sunset in 2025, at which point the
interoperability requirement will no
longer be part of our section 214

analysis. By that time, consumers will
have had ample time to transition to
newer functionalities and applications.
Until then, of course, parties are always
free to request changes by petition or
submissions in the biennial review
process.

79. Other Issues Regarding the
Adequate Replacement Test. We also
sought comment on whether to include:
(i) A partial or full exemption from the
adequate replacement test for rural
LECs, and (ii) affordability as a separate
criteria under the test.

80. No Rural LEC Exemption. We
decline to provide any rural LEC
exemption because rural LECs have
offered no compelling justification as to
why these criteria would not be just as
beneficial to their customers as they
would be to the customers of other 214
discontinuance applicants in
demonstrating the adequacy of
replacement services. However, we are
exempting small businesses, including
rural LECs that satisfy the standard for
this designation, from the network
testing requirements we adopt today to
remain eligible for automatic grant.

81. We emphasize that the
Commission is committed to supporting
quick and efficient transitions to IP in
rural areas, and we do not burden rural
LEGs uniquely or excessively.
Nevertheless, we find that rural
consumers, with often limited choice in
service providers, should equally
benefit from full consideration of the
adequacy of any replacement service to
ensure continued network performance
and service quality, as well as access to
critical applications, and
interoperability with valued services.

82. Affordability. The evaluation of
how potential price increases for
alternative services could impact
consumers is a critical part of the
traditional five-factor test for evaluating
discontinuance applications. When
applying the traditional five-factor test
to determine whether a discontinuance
would adversely affect the public
convenience and necessity, the
Commission can fully evaluate issues
involving price and assess the needs of
consumers who may only have access to
a more expensive replacement service as
part of a technology transition. We
appreciate commenters’ suggestions on
possible ways to evaluate price
increases in the context of the
technology transitions. When called
upon to apply this standard in the
context of technology transitions, the
Commission’s focus will be on the price
to consumers before and after a
discontinuance resulting from transition
to a newer technology. Numerous
carriers have touted the reduced costs

and improved capabilities of their next-
generation services and networks, and
we anticipate that we will see those
benefits accrue to consumers.

83. We nonetheless acknowledge the
concerns expressed in the record about
the potential for increased prices to
customers for replacement services due
to technology transitions, and
emphasize that the Commission is
committed to ensuring that technology
transitions do not unduly impact our
most vulnerable citizens. A coalition of
public interest and civil rights groups
urges that we require applicants to
conduct an impact assessment of the
discontinuance on low-income people
and people of color. We decline to
mandate such an impact analysis
requirement as part of our framework
for streamlined processing because we
consider it unduly burdensome on
applicants. Congress expressed its intent
in the Act to make available
communications service to ““all the
people of the United States,” and more
recently, in the Telecommunications
Act of 1996, Congress asserted the
principle that rates should be
“affordable,” and that access should be
provided to low-income consumers in
all regions of the nation. More broadly,
we are taking actions to promote
affordability of next-generation services
in a variety of proceedings. We recently
modernized our Lifeline program by
taking a variety of actions that work
together to encourage more Lifeline
providers to deliver supported
broadband services as we transition
from primarily supporting voice
services to targeting support at modern
broadband services. In approving
Charter’s acquisition of Time Warner
Cable and Bright House, the
Commission imposed a condition
requiring the combined company to
make available a discounted broadband
service for low-income consumers. In
the order approving the AT&T/DIRECTV
transaction, the Commission required as
a condition of this transaction that the
combined company make available an
affordable, low-price standalone
broadband service to low-income
consumers in the combined AT&T/
DIRECTV wireline footprint. Altice and
Cablevision also committed to providing
a low-income broadband package to all
eligible customers in Cablevision’s
footprint within fifteen months after
closing. Under the Commission’s rules,
recipients of high-cost universal service
support are required to offer voice and
broadband services at rates that are
reasonably comparable to offerings of
comparable services in urban areas.
Consistent with these statutory
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objectives, affordability has always
been—and will continue to be—a
critical component of the Commission’s
determination as to whether a particular
discontinuance request is consistent the
Commission’s obligation to ensure the
public interest is protected.

84. Nothing we adopt today limits
that obligation. While we do not include
affordability as a separate criterion
under the adequate replacement test we
adopt today, affordability remains a
critical part of the Commission’s
underlying evaluation of discontinuance
requests. Therefore, the cost of
replacement services will be considered
both before issuing the Public Notice
and during the comment period. Bureau
staff review applications for
completeness, accuracy, and fulfillment
of all predicate requirements, including
providing notice to affected customers,
before issuing the Public Notice. In
order to be considered for streamlined
processing, applicants must include
information about the price of
replacement services compared to the
legacy service in their application. The
Bureau will not place an application on
streamlined processing if there is a
material increase in price for the
replacement service compared to the
service to be discontinued. Moreover,
consumers affected by potential
discontinuances and their advocates
will continue to have the opportunity to
offer comments and objections in the
streamlined process. Should we receive
evidence of material price increases for
comparable services, particularly those
with a disproportionate impact on
vulnerable populations, we would
remove that application from
consideration for automatic grant.

85. Certain commenters also contend
that the adequate replacement test
should include a requirement that the
discontinuance will not result in the
loss of Lifeline service. We emphasize
that the test we announce today does
not change or disturb in any way the
eligible telecommunications carrier
(ETC) obligations of any incumbent
carrier to offer Lifeline service. In the
recent Lifeline Reform Order, the
Commission concluded that if an
incumbent LEC is the only Lifeline
provider in a given census block, it
retains the ETC obligation to offer voice
service. That requirement exists
independent of the section 214
discontinuance process. Thus, if there is
no other Lifeline provider in the
community for which discontinuance is
sought, the incumbent LEC cannot
terminate voice service to Lifeline
subscribers, and it must continue to
offer Lifeline voice service to any
qualifying Lifeline household.

86. Other Issues Related to the
Discontinuance Process. Consumer
Education. Discontinuance of an
existing service on which customers
rely creates a need for customer
education. To help ensure seamless
transitions, we conclude that an
applicant must offer adequate customer
education materials and outreach plans
when discontinuing a service as part of
a technology transition. We wish to
establish guidelines, not impose an
unduly rigid mandate that forecloses
flexibility. Nonetheless, those
guidelines need to be clear enough to
allow applicants to understand how to
achieve compliance. To be clear, this
consumer education requirement
applies to the same universe of
discontinuance applications as the new
adequate replacement test, and the
procedures governing all other
discontinuance applications are
undisturbed.

87. An adequate customer outreach
plan must, at a minimum, involve: (i)
The development and dissemination of
educational materials provided to all
customers affected containing specific
information pertinent to the transition,
as specified in detail below; (ii) the
creation of a telephone hotline and the
option to create an additional
interactive and accessible service to
answer questions regarding the
transition; and (iii) appropriate training
of staff to field and answer consumer
questions about the transition. All
aspects of the consumer outreach plan,
including the educational materials, the
telephone hotline, and a carrier’s
contact information must be provided in
accessible and usable formats. To ensure
that customers understand the notice
that they receive, any applicant who in
the ordinary course of business
regularly uses a language other than
English in its communications with
customers must provide the education
materials to customers in both English
and that regularly used language. The
Commission will consider a carrier’s
certification of its compliance with
these requirements as part of its overall
analysis of whether granting the
application would be in the public
interest.

88. Similar to the DTV transition
outreach requirements, the required
educational materials to customers may
be provided as a “bill stuffer,” an
information section on the bill itself, or
as a discrete communication sent in the
manner most commonly used to
communicate with the customer. We
recognize that certain customers do not
receive a monthly bill (e.g., those using
auto-payment plans), and thus provide
a separate option. As billing practices

change over time, the way in which
customers receive educational materials
is subject to change as well. The
materials must be delivered in
accessible and usable formats and
include, at minimum: (i) A general
description of the changes to the
service, written in a non-technical
manner that can be readily understood
by the average consumer; (ii) the impact
on existing applications and
functionalities that are liked to be
purchased by individual customers,
including whether such applications,
and functionalities will be available
following the transition; (iii) any change
in the price of the service and impact on
applications and functionalities which
run on the service to be discontinued;
and (iv) points of contact who will
address technology transitions issues, as
much as is practicable. We recognize
that third parties unrelated to the
applicant provide many applications
that run on the service. We would
encourage third parties to cooperate
with these consumer education efforts,
but acknowledge that access to third
party information may not be possible.
If the applicant is relying on a third
party service, we will further require the
applicant to provide: (i) Contact
information for that third party and (ii)
upon inquiry from a consumer,
information regarding the
interoperability and compatibility of
applications benefiting individuals with
disabilities that run on the applicant
legacy voice service.

89. We also encourage, but do not
require, applicants to submit their
consumer education materials to the
relevant state commission(s) and/or
Tribal government. We emphasize that
there is an important role for state
commissions and Tribal governments in
promoting consumer education around
the discontinuance of legacy voice
services. As we noted in the Emerging
Wireline Order in the context of copper
retirement, states traditionally have
played a critical role in consumer
protection, and we strongly encourage
carriers seeking to discontinue legacy
voice services to partner with state
public service commissions, Tribal
entities, and other state and local
entities to ensure consumers understand
and are prepared for the transition. We
will not, however, impose a mandate
regarding outreach to state commissions
and Tribal entities, because we believe
it would unduly burden both industry
and state and Tribal entities.

90. The applicant is required to
provide an accessible telephone hotline
staffed at least 12 hours per day,
including between the hours of 9 a.m.
and 5 p.m., to answer questions
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regarding the discontinuance, as some
individuals with disabilities cannot
afford Internet access, or may lack a
reliable means of Internet access in their
area. The applicant also has the option
to additionally provide other interactive
and accessible services (e.g., an online
chat with a customer service
representative) to answer questions
regarding the discontinuance.

91. An applicant must designate staff
trained to assist consumers with
disabilities with the complex disability
access issues related to the transition.
The method for contacting these staff
must be posted on an applicant’s Web
site. To accommodate consumers who
may not be able to access the Internet,
such contact information should be also
publicized via alternate means that are
up to the applicant’s discretion, such as
in the required education materials
included with billing statements,
promotional materials, or publications
disseminated by national consumer
organizations.

92. Email Notice. We revise our rules
to explicitly permit carriers to provide
customers notice of discontinuances via
email where those customers have
previously agreed to receive notice from
the carrier by that method. The
Commission’s rules currently require a
carrier planning to discontinue, impair,
or reduce service as defined under
section 214 of the Act to notify all
affected customers, the governor of the
state affected, that state’s public utility
commission, and the Secretary of
Defense. A copy of the relevant section
214 application also must be submitted
to the public utility commission,
governor, and secretary of defense. In
the FNPRM, 80 FR 57768-01, the
Commission sought comment on
whether to revise these rules to allow
email-based or other forms of electronic
notice of discontinuance to customers,
including whether alternative forms of
notice should be permissible only with
customer consent and, if so, what
methods to obtain consent should be
permissible.

93. The record confirms our belief
that email is the preferred method of
notice for many carriers seeking
discontinuance, as well as for
consumers. We also explicitly permit
carriers to provide notice by any other
alternative method to which the
customer has previously agreed. We
decline, however, to afford carriers the
blanket ability to give notice to
customers in whatever form those
carriers believe is most efficient,
regardless of whether the customer has
agreed to that method. In both instances,
the same provisos adopted in
connection with the recently-adopted

copper retirement rules shall apply. For
example, notice must be made in a clear
and conspicuous manner; and may not
contradict or be inconsistent with any
other information with which it is
presented. In addition, (a) the
incumbent LEC must have previously
obtained express, verifiable, prior
approval from retail customers to send
notices via email regarding their service
in general, or planned network changes
in particular; (b) an incumbent LEC
must ensure that the subject line of the
message clearly and accurately
identifies the subject matter of the
email; and (c) any email notice returned
to the carrier as undeliverable will not
constitute the provision of notice to the
customer.

94. Notice to Tribal Governments. We
revise our rules to require all carriers to
provide notice of discontinuance
applications to any federally-recognized
Tribal Nations with authority over the
Tribal lands in which the
discontinuance, reduction, or
impairment of service is proposed, in
addition to the notice already required
to state PUCs, state Governors, and the
Department of Defense. This outcome
aligns the notice requirements for
section 214 discontinuance applications
and copper retirement network changes,
imposes the same requirement on all
carriers serving Tribal lands, and places
Tribal governments in all states in a
position to prepare and address any
concerns from consumers in their Tribal
communities.

95. Timing of Notice. Unlike the
Emerging Wireline Order, where the
record on the copper retirement notice
period reflected numerous instances in
which competitors and their customers
suffered actual harm due to the notice
period, commenters in this proceeding
have not offered specific evidence of
actual harm caused by the
discontinuance notice provisions in
section 63.71. We therefore decline to
revise section 63.71 to require advance
notice of a planned discontinuance or to
lengthen the discontinuance process by
changing the existing timeline for filing
objections and/or allowing automatic
grant. We nonetheless recognize that
large-scale technology transition-related
discontinuances have not yet occurred.
Thus, while we do not take action today
to revise section 63.71, we emphasize
that the Commission may revisit this
issue if presented with evidence of such
a need in the future.

96. Non-Substantive Change to Code
of Federal Regulations. Our current
rules require that public notices of
network changes, which include copper
retirement notices, be labeled with one
of a variety of enumerated titles, “as

appropriate.” In the Emerging Wireline
Order, we adopted a unique set of
network notification requirements
specific to incumbent LEC retirement of
copper facilities. However, none of the
titles enumerated in section 51.329(c)
relate specifically to copper retirement
notices. To alleviate this potential
confusion and to allow the public to
readily differentiate copper retirement
notices from all other types of network
change disclosures, we adopt two new
titles to those already included in
section 51.329(c): “Public Notice of
Copper Retirement Under Rule 51.332”
and “Certification of Public Notice of
Copper Retirement Under Rule 51.332.”

97. Clarification of Copper Retirement
Notice Rules. Under the recently
adopted revised copper retirement rules,
copper retirement notices to retail
customers must include “[t]he name
and telephone number of a contact
person who can supply additional
information regarding the planned
changes.” Those same notices must also
include “a toll-free number for a
customer service help line” in the
requisite neutral statement of the
services available to the incumbent
LEC’s retail customers. To alleviate
potential confusion regarding whether
an incumbent LEC must include the
name and phone number of a specific
individual in copper retirement notices
in addition to a toll-free number for a
customer service center, we clarify that
copper retirement notices to enterprise
customers must include the name and
address of a contact person who can
provide additional information
regarding the planned change, as
required by section 51.327(a)(2).
Enterprise customers are all business
customers other than those considered
very small. For copper retirement
notices to mass market customers,
however, inclusion of the toll free
number for a customer service help line
required by section 51.332(c)(2)(i)(C)
will be sufficient to satisfy the
requirements of section 51.327(a)(2).
Mass market customers consist of
residential customers and very small
business customers. Very small
businesses typically purchase the same
kinds of services as do residential
customers, and are marketed to, and
provided service and customer care, in
a similar manner.

98. ORDER ON RECONSIDERATION.
In response to a Petition for
Reconsideration filed by TelePacific, we
revise the Commission’s rules to make
a competitive LEC’s application for
discontinuance deemed granted on the
effective date of any copper retirement
that made the discontinuance
unavoidable, so as long as the
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discontinuance application is filed at
least 40 days prior to the retirement
effective date. This will address a gap in
our rules that left competitive LECs
potentially vulnerable to violating our
discontinuance rules for reasons
entirely outside of their control.

99. Background. The Commission
addresses changes in carriers’ facilities
and changes to their services through
separate rules. Changes to a carriers’
facilities are subject to the
Commission’s network change
disclosure rules, which are notice-
based. Changes to a carrier’s service,
however, are subject to the
Commission’s service discontinuance
rules, which require Commission
approval. All references to the section
214 discontinuance process encompass
the reduction or impairment of service
under section 214 as well.

100. In the Emerging Wireline Order,
the Commission revised its copper
retirement notice rules to require 180
days’ advance notice to interconnecting
entities and non-residential retail
customers and 90 days’ advance notice
to residential retail customers. Under
the prior rules, a carrier could provide
as little as 90 days’ notice of a planned
copper retirement to interconnecting
telephone exchange service providers,
and it was not required to provide any
notice to retail customers.

101. On November 18, 2015, U.S.
TelePacific Corp. (TelePacific) filed a
Petition for Reconsideration of the
Emerging Wireline Order to address
what it perceives to be a gap between
the Commission’s copper retirement and
discontinuance processes that could
require a competitive LEC to seek
Commission authorization to
discontinue broadband service to its end
user customers when a planned
retirement would cause the loss of
access to copper facilities over which it
provides broadband service.

102. Among other problems,
TelePacific could unavoidably find
itself out of compliance with the
Commission’s rules if the copper
retirement becomes effective and the
incumbent LEC cuts off access to its
copper before the Commission approves
TelePacific’s discontinuance
application.

103. The Commission’s rules require
that a carrier file its section 214
discontinuance application “on or after
the date on which notice has been given
to all affected customers.” The rules
provide for automatic grant of
applications on the 31st day after filing
for non-dominant carriers and the 60th
day after filing for dominant carriers,
unless the Commission removes the
application from streamlined

processing. The Commission may in its
discretion remove the discontinuance
application from streamlined
processing. Thus, the application could
remain pending at the time the copper
retirement becomes effective. These
potential outcomes, TelePacific
contends, arise from an unintended
defect in the competitive safety net the
Commission created in the Emerging
Wireline Order by the combination of
the 180-day copper retirement notice
period and the interim reasonably
comparable wholesale access rule.

104. To address potential harm to its
competitors and consumers, TelePacific
recommends either: (i) Automatically
granting a section 214 application on
the date of a copper retirement, as long
as the application is submitted at least
60 days before implementation of a
copper retirement; or (ii) “requir[ing] a
delay in the copper retirement until the
competitive LEC’s discontinuance no
longer creates ‘an unreasonable degree
of customer hardship.”” There is
currently no mechanism for delaying a
copper retirement, assuming the
incumbent LEC’s notice complies with
the Commission’s rules.

105. Discussion. We revise the
Commission’s rules to harmonize the
discontinuance and newly-revised
copper retirement processes.
Accordingly, if a competitive LEC files
a section 214(a) discontinuance
application based on an incumbent
LEC’s copper retirement notice in
situations where the incumbent is not
discontinuing TDM-based service, the
competitive LEC’s application will be
automatically granted on the effective
date of the copper retirement as long as
it satisfies two conditions. First, the
competitive LEC’s discontinuance
application must be submitted to the
Commission at least 40 days before the
incumbent LEC’s copper retirement
effective date. Section 63.71(e) of the
Commission’s rules provides that “an
application will be deemed filed on the
date the Commission releases public
notice of the filing.”” For purposes of the
requirement we adopt today, the 40
days will be measured from the date of
submission for filing rather than on the
date the application is deemed filed
under section 63.71(e). Second, the
competitive LEC’s discontinuance
application must contain a certification
that the basis for the application is the
incumbent LEC’s planned copper
retirement. Under this new requirement,
competitive LECs will have more than
four months to consider the
implications of the planned copper
retirement and weigh their alternatives.

106. As discussed above, the copper
retirement and discontinuance

processes are distinct, the former based
on notice and the latter on approval. We
conclude this approach strikes the right
balance and harmonizes the two
processes. A competitive LEC will not
be faced with a pending discontinuance
application after it loses access to
copper following a copper retirement,
and incumbent LECs maintain certainty
in the timing of their copper
retirements. We therefore grant in part
TelePacific’s petition.

107. However, we deny the portion of
the Petition that seeks broader relief.
Indefinitely delaying a planned copper
retirement is an untenable option. In the
Emerging Wireline Order, we noted that
“retaining a time-limited notice-based
process ensures that our rules strike a
sensible and fair balance between
meeting the needs of interconnecting
carriers and allowing incumbent LECs
to manage their networks.” Thus, in
extending the copper retirement notice
period, we rejected the opportunity to
provide for a notice period longer than
six months. Creating the potential for an
indeterminate period of time before an
incumbent LEC can proceed with a
planned copper retirement would insert
delay and uncertainty into the process
and might deter deployment of next-
generation technologies, thus
undermining the balance we sought to
attain when adopting the 180-day
copper retirement notice period. Indeed,
delaying copper retirements until any
unreasonable degree of hardship to a
competitive LEC’s customers is
eliminated would transform the copper
retirement process from notice-based to
approval-based. Because the Act
requires only that incumbent LECs
“provide reasonable public notice” of
network changes such as copper
retirements, we rejected such a result in
the Emerging Wireline Order. We
reaffirm that conclusion here.

108. Although delaying a copper
retirement would provide carrier-
customers and end user customers with
the additional time they need to
consider their options and take steps to
minimize disruption of service and
might even prevent the need for a
competitive LEC to file a preemptive
section 214 application, this also would
create a subjective standard with
resulting uncertainty in timing for the
incumbent LEC such that it would not
be able to plan the specific timeframe of
its network changes with confidence.
This in itself might discourage or delay
certain technology transitions, contrary
to the Commission’s commitment to
support and encourage the deployment
of innovative and improved
communications networks.
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109. Paperwork Reduction Act
Analysis. The Second Report and Order
contains new and modified information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104—13. It will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies will be invited to comment on
the new or modified information
collection requirements contained in
this proceeding. In addition, we note
that pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how the Commission might further
reduce the information collection
burden for small business concerns with
fewer than 25 employees. In this present
document, we: (1) Require carriers to
demonstrate that a service is an
adequate replacement for a legacy voice
service by certifying or showing that one
or more replacement service(s) offers
each of the following: (i) Substantially
similar levels of network infrastructure
and service quality as the applicant
service; (ii) compliance with existing
federal and/or industry standards
required to ensure that critical
applications such as 911, network
security, and applications for
individuals with disabilities remain
effective; and (iii) interoperability and
compatibility with an enumerated list of
applications and functionalities
determined to be key to consumers and
competitors; (2) explicitly permit
carriers to provide customers notice of
discontinuances via email where those
customers have previously agreed to
receive notice from the carrier by that
method; (3) require carriers to provide
notice of planned discontinuances to
Tribal governments in the state in which
the discontinuance is proposed; (4)
require carriers to provide pricing
information about the applicant service
subject to discontinuance and the
proposed replacement service; and (5)
require carriers to provide an adequate
consumer outreach plan and
accompanying consumer education
materials when discontinuing legacy
retail services. We also revise section
51.329(c) of the Commission’s rules to
include two new titles that may be used
to label public notices of network
changes. And in the Order on
Reconsideration, we revise the
Commission’s rules to provide that if a
competitive LEC files a section 214(a)
discontinuance application based on an
incumbent LEC’s copper retirement
notice without an accompanying

discontinuance of TDM-based service,
the competitive LEC’s application will
be automatically granted on the effective
date of the copper retirement as long as
(1) the competitive LEC submits its
discontinuance application to the
Commission at least 40 days before the
incumbent LEC’s copper retirement
effective date, and (2) the competitive
LEC’s discontinuance application
contains a certification that the basis for
the application is the incumbent LEC’s
planned copper retirement. We have
assessed the effects of these
requirements and find that any burden
on small businesses will be minimal
because: (1) We do not require carriers
to conduct testing or otherwise meet the
criteria we adopt today; (2) carriers
already conduct testing when
developing their networks; (3) once a
carrier completes testing of a next-
generation service and successfully
obtains automatic grant, it need not
provide testing results again if it files an
application involving a substantially
similar replacement service; (4) we
include a small business exemption
from the testing requirements; (5) we are
not imposing new standards of service
on carriers seeking to discontinue
existing services; (6) we are permitting
carriers to provide notice to customers
by means through which the customer
has already agreed to receive
communications from the carrier; (7) the
notice that carriers must provide to
Tribal governments is the very same
notice they must already provide to the
public utility commission and to the
governor of the state in which the
discontinuance, reduction, or
impairment of service is proposed, and
to the Secretary of Defense; (8) carriers
must already appropriately label their
network change disclosures; and (9) we
address a gap in our rules such that now
a competitive LEC will not be faced
with a pending discontinuance
application after it loses access to
copper following a copper retirement
and incumbent LECs maintain certainty
in the timing of their copper
retirements.

110. Congressional Review Act. The
Commission will send a copy of this
Second Report and Order and Order on
Reconsideration to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act.

111. Final Regulatory Flexibility
Analysis. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission included an
Initial Regulatory Flexibility Analysis
(IRFA) of the possible significant
economic impact on a substantial
number of small entities of the policies

and rules proposed in the Emerging
Wireline Order and FNPRM in GN
Docket No. 13-5, 80 FR 57768—01. The
Commission sought written public
comment on the proposals in the
FNPRM, including comment on the
IRFA. This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

112. Need for, and Objectives of, the
Final Rules. In the Emerging Wireline
Order and FNPRM, 80 FR 57768-01, the
Commission emphasized the
importance of speeding market-driven
technological transitions and
innovations while preserving the core
statutory values as codified by Congress:
Competition, consumer protection,
universal service, and public safety. In
this Order, we further those values by
updating our review and notice
procedures governing the filing and
review of technology transitions
discontinuance applications filed
pursuant to section 214 of the Act.
Furthering these core values will
accelerate customer adoption of
technology transitions. The Order
adopts rules that will appropriately
manage the technology transitions, and
develop the right framework for new
technologies. To fulfill the
Commission’s goal of stripping away the
outdated and unnecessary, we have
provided common sense solutions in the
interim until this as yet not fully formed
new technology regime emerges.

113. In this Order, we define our
expectations for what the public interest
will require before a carrier can take a
legacy voice service off the market and
refine our section 214 discontinuance
notice requirements to ensure that the
public is aware of and prepared for such
transitions. The action we take is in the
public interest as we are providing
certainty to carriers, thereby advancing
technology transitions.

114. Technology Transitions
Discontinuance Applications. In the
context of discontinuance applications
related to technology transitions, the
public interest requires that applicants
filing to discontinue a legacy TDM-
based voice service as part of a
transition to a new technology, whether
IP, wireless, or another type (technology
transition discontinuance applicants)
must identify in the application that a
technology transition is implicated.
Unlike traditional discontinuance
applications, in order to retain
eligibility for streamlined processing
and potential automatic grant, the Order
requires that technology transition
discontinuance applicants submit with
their application either a certification or
a showing as to whether an adequate
replacement exists in the service area.
Applicants also must submit price
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information about the service subject to
discontinuance and the proposed
replacement service.

115. Specifically, the Order requires
that an applicant for a 214
discontinuance demonstrates that a
service is an adequate replacement for a
legacy voice service by certifying or
showing that one or more replacement
service(s) offers each of the following: (i)
Substantially similar levels of network
infrastructure and service quality as the
applicant service; (ii) compliance with
existing federal and/or industry
standards required to ensure that critical
applications such as 911, network
security, and applications for
individuals with disabilities remain
available; and (iii) interoperability and
compatibility with an enumerated list of
applications and functionalities
determined to be key to consumers and
competitors.

116. Technology transition applicants
can either demonstrate compliance with
these objective criteria or make a
demonstration that, despite not being
able to meet the criteria, the totality of
the circumstances demonstrates that an
adequate replacement nonetheless
exists. Applicants either (i) certifying or
(ii) demonstrating successfully through
their showing that an adequate
replacement exists remain eligible for
automatic grant pursuant to section
63.71(d) of the Commission’s rules as
long as the existing requirements for
automatic grant are satisfied. To ensure
that consumers receive the integrated
service experience they need and
deserve, the Order requires that a single
service (whether first- or third-party)
satisfy all three prongs of the adequate
replacement test in order to be eligible
for automatic grant.

117. The Order explains that if an
applicant cannot certify or make that
showing, or declines to pursue the
voluntary path of streamlined treatment,
it must include in its application an
explanation of how their proposed
discontinuance will not harm the public
interest with specific reference to the
five factors the Commission
traditionally considers. The Bureau,
acting on delegated authority, will then
weigh that information as part of the
traditional multi-factor evaluation, but
with the adequate replacement factor
subject to increased scrutiny under the
newly enhanced test.

118. The Order rejects calls from
incumbent LECs to presume that
particular technologies, by their nature,
represent an adequate replacement for
legacy voice services in all instances.
Our public interest analysis demands
that applicants provide objective
evidence showing a replacement service

will provide quality service and access
to needed applications and
functionalities. At the same time, we
recognize the importance of promoting
speedy transitions. Therefore, the Order
allows a for a more streamlined
approach for discontinuances involving
services that are substantially similar to
those for which section 214
discontinuance has previously been
approved. Commenters will have the
opportunity to rebut an applicant’s
planned reliance on a previous
application if they can offer substantial
evidence that the technology or network
infrastructure are not in fact
substantially similar to the service
subject to the certifications in the
previous application or the
certifications have been proven
unreliable, based on significant
consumer complaints or new
independent data. The practical effect of
this rule is to allow the applicant to
bypass the performance testing
requirements. This streamlined
approach benefits applicants, while
protecting the interests of all
stakeholders, industry and consumers.

119. The Order further streamlines the
section 214 process in instances where
consumers no longer subscribe to legacy
voice services. Although this
rulemaking is focused primarily on
technology transitions, the Commission
emphasizes the market is constantly
evolving, even outside the context of
these crucial transitions. For that
reason, the Commission adopts AT&T’s
commonsense proposal that a section
214 discontinuance application be
eligible for automatic grant without any
further showing if the applicant can
demonstrate that the service has zero
customers in the relevant service area
and no requests for service in the last
six months.

120. The Order also rejects incumbent
LECs’ contention that we should
establish timelines for reviewing
applications that are not eligible for
automatic grant. The Order rejects this
request because the public interest
demands that we provide appropriate
scrutiny and careful review to
discontinuance applications related to
technology transitions given their
novelty and complexity, and we cannot
guarantee at this time how long that
process will take. Such timelines could
force the Commission to shortchange its
responsibility to ensure that technology
transitions result in high service quality
and successful customer experiences.

121. The Order finds that both first
and third party services should be
eligible as potential adequate
replacement services. The Order
concludes that applicants relying on a

third party service should be allowed to
make a prima facie showing based on
publicly available information as to
whether the third party service meets
our test as an adequate replacement.
The Order emphasizes that the adequate
replacement test is only part of the
public interest analysis, and the
Commission will take into account an
applicant’s faultless inability to access
necessary data and information from a
third party when reviewing any
application that relies on the existence
of third party services to meet the
adequate replacement test. An objector
to a section 214 application relying on
a third party service must rebut the
prima facie showing made by the
applicant. Should the objector raise
legitimate concerns, the Commission
will remove the application from
consideration for automatic grant. In
attempting to rebut such a showing,
members of the public who use the third
party service can agree to participate in
tests necessary to measure network
performance, as required under the
criteria.

122. The Order declines to provide
any rural LEC exemption. The order
concludes that rural consumers, with
often limited choice in service
providers, should equally benefit from
full consideration of the adequacy of
any replacement service to ensure
continued network performance and
service quality, as well as access to
critical applications, and
interoperability with valued services.
Moreover, the Order concludes that
rural LECs have offered no compelling
justification as to why the adequate
replacement criteria would not be just
as beneficial to their customers as they
would be to the customers of other 214
discontinuance applicants in
demonstrating the adequacy of
replacement services. However, as
discussed below, we are exempting
small businesses, including rural LECs
that satisfy the standard for this
designation from the network testing
requirements we adopt today to remain
eligible for automatic grant.

123. The Order does not include
affordability as a separate criterion
under the adequate replacement test but
states that the cost of replacement
services will be considered during the
application review process. The Order
concludes that if there is a material
increase in the price for the replacement
service compared to the service to be
discontinued, the Bureau will not place
the application on streamlined
processing.

124. Adequate Replacement Test.
After adopting the general framework,
the Order details a three-prong adequate
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replacement test that enables potential
automatic grant of a discontinuance
application. We emphasize that no
carrier must meet these criteria or
conduct testing. Also, the adequate
replacement factor is merely one part of
a multifactor balancing test, and the
benchmarks associated with the criteria
provide guidance to carriers and a path
toward automatic grant of their
technology transitions discontinuance
applications. We also emphasize that
once a carrier completes testing of a
next-generation service and successfully
obtains automatic grant, it need not
conduct testing again if it files an
application involving a substantially
similar replacement service.

125. Prong One: Network
Infrastructure and Service Quality. First,
consumers expect and deserve a
replacement for an applicant service
that will provide comparable network
quality and service performance.
Therefore, the Order requires that to
satisfy the first prong of the adequate
replacement test and thus remain
eligible for automatic grant, an applicant
must demonstrate that a service or
combination of services provides: (a)
Substantially similar network
performance as the service being
discontinued, which involves satisfying
benchmarks for latency and data-loss;
(b) substantially similar service
availability as the service being
discontinued, which involves satisfying
a benchmark of 99.99 percent
availability calculated by using data
regarding customer trouble reports, the
average repair interval in responding to
those reports, the number of lines in the
service area, and the duration of the
observation period; and (c) coverage to
the entire affected geographic service
area, which involves demonstrating that
either: (i) A single replacement service
reaches the entire geographic footprint
of the service area subject to
discontinuance, or (ii) there are multiple
providers who collectively cover the
entirety of the affected service area. The
Order interprets ““substantially similar”
in this context to mean that the network
operates at a sufficient level with
respect to the metrics identified in the
Order, such that the network platform
will ensure adequate service quality for
time-sensitive applications, and support
applications and functionalities that are
associated with these services.

126. Network Performance. The Order
finds that 30 days of network
performance testing is necessary, at least
initially, to ensure that applicants
actually meet the benchmarks we have
established to be eligible for automatic
grant and to ensure that the network is
in a stable state and to allow for long-

term projection of network
infrastructure performance. The Order
emphasizes that network performance
has long been a hallmark of this
country’s communications networks
and that must continue during the
technology transitions. The Order
specifies the testing methodology to be
used in measuring network performance
in order to avoid confusion and
argument over the merits of particular
results reported by carriers in their
discontinuance applications. Moreover,
established testing parameters will
ensure that the Commission analyzes
similar data sets from applicants in the
technology transitions. While the Order
provides some flexibility in the testing
parameters an applicant will use, the
Commission will include in its
evaluation of the discontinuance
application whether the testing
conditions used were appropriate to
measure performance. Thus, in addition
to testing results, the Commission will
consider the testing parameters as a
factor in determining whether it needs
to remove the application from
streamlined processing. If the testing
parameters raise sufficient concerns
such that the Commission removes the
application from streamlined
processing, the Commission will then
consider those testing parameters in any
totality of the circumstances analysis of
the adequacy of the replacement
network.

127. The Order provides smaller
carriers more flexibility in how they
demonstrate network performance
under this prong of the three-prong test.
We recognize that network testing under
the parameters established in Appendix
B could be more difficult for smaller
carriers and relatively speaking
burdensome, given the more limited
number of customers. Thus, the Order
concludes that carriers with 100,000 or
fewer subscriber lines, aggregated across
all affiliates, may remain eligible for
automatic grant without compliance
with the specific testing requirements of
the network performance criterion we
articulate today. We further note that
this exemption from complying with the
specific testing parameters announced
herein does not apply to any rate-of-
return carrier that is affiliated with a
price cap carrier. The Order does not
extend this exemption to any other
components of the adequate
replacement test we adopt today,
including both of the other aspects of
the network infrastructure prong
(service quality and network coverage)
or the other two prongs of the test.

128. Service Availability. The Order
concludes that a 99.99 percent service
availability standard, calculated

according to the formula and parameters
established in the Order, is a reasonable
approach to ensure that a replacement
service presumptively provides
substantially similar service as the
service being discontinued. The Order
adopts a test that consists of a standard
formula traditionally used by industry
to measure telephone service
availability for which the Order defined
the variables to ensure accuracy and
that all discontinuing carriers are
measuring the same information. The
replacement service’s availability will
be calculated using data regarding
customer trouble reports, the average
repair interval in responding to those
reports, the number of lines in the
service area, and the duration of the
observation period to reach a
representative measurement of a “four
9s” benchmark used to measure service
availability. The Order concludes these
variables will provide the best measure
of customers’ ability to access their
provider’s network. And, as with the
network performance testing, the Order
requires a 30-day observation period to
ensure network stability and allow for
long-term projection of network
reliability.

129. Certain non-packet wireless
access technologies providing fixed
services can experience the failure of
voice calls because of network
congestion. To address this potential
issue, we establish a metric that applies
solely to these technologies for
determining the frequency of
congestion-based voice call failure,
meaning the probability that a customer
trying to make a call will be unable to
do due to network congestion. We
conclude that, to satisfy this benchmark
and remain eligible for automatic grant,
the probability must be less than one
percent during the daily peak busy hour
for at least 95 percent of the 30 days in
the measurement period, for this type of
network to serve as an adequate
replacement for a legacy voice service.
Non-packet wireless access technologies
used to provide fixed services are of
particular concern here because, unlike
service over copper loops which is
dedicated to one subscriber, the radio
access network is shared by multiple
subscribers. The network could thus
conceivably lack adequate capacity and
result in an unacceptable level of failed
calls due to congestion.

130. Establishing a benchmark for
service availability protects consumers,
schools, libraries, healthcare facilities,
utilities, and small- and medium-sized
businesses, all of which depend on a
service to be available when needed for
everyday or emergency use. Past
experiences, including what occurred
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on Fire Island after Superstorm Sandy,
demonstrate the importance of
reliability as we undergo technology
transitions. We now find that a service
availability benchmark will help
provide interested stakeholders with
clear, objective “criteria that will
eliminate uncertainty that could
potentially impede the industry from
actuating a rapid and prompt transition
to IP and wireless technology.”

131. Network Coverage. The Order
requires that to meet this prong and thus
be eligible for streamlined processing, a
replacement service must be available to
all affected customers covering the
entire geographic scope of the service
area subject to the application and
actually function as intended for
affected customers, or else it cannot be
certified as a replacement service for
those customers. Specifically, in order
to be eligible for automatic grant, the
application must describe with
sufficient particularity the geographic
scope of the replacement service(s)
available from the other provider(s) and
must otherwise demonstrate that each of
these services satisfies the criteria we
adopt today. This requirement promotes
the core values established by the Act,
including that of ensuring universal
access. Allowing a carrier to discontinue
service when there are no other service
options available would run contrary to
that mission. Additionally, this
requirement, as a part of our
overarching determination of the public
interest implications of a
discontinuance application, sufficiently
addresses any concerns regarding
potential disparate impacts on minority
communities. The Order declined to
adopt a de minimis threshold for
judging whether a replacement service
offers the same coverage as to ensure
that all customers in a service territory
where the legacy voice service is offered
continue to have the ability to obtain
service.

132. Prong Two: Critical Applications.
Second, the public relies on assurances
that critical applications related to
public safety and protecting those most
vulnerable remain accessible and
operational through any transition.
Therefore, to satisfy the second prong of
the adequate replacement test and
remain eligible for automatic grant,
applicants must demonstrate that access
to critical applications and
functionalities as required under our
rules remains available. Under this
second prong, an applicant for
discontinuance of service must certify
that at least one replacement service
complies with Commission regulations
regarding availability and functionality
of 911 service for consumers and public

safety answering points (PSAPs),
provides comparably effective network
security, and complies with
Commission regulations regarding
compatibility with assistive
technologies. Incorporating these
certifications into our section 214
process benefits consumers, public
safety entities, and industry participants
alike by providing clear, consistent, and
certain guidance regarding the
importance of ensuring that critical
applications will continue to function
following a technology transition and
are free from network vulnerabilities.

133. The Order specifically concludes
that, in order to satisfy the consumer
access to 911 requirement and remain
eligible for automatic grant, the
replacement service must offer a
dispatchable address capability. If the
rules applicable to the replacement
service require provision of an MSAG-
validated address, the applicant may
meet this requirement by certifying that
its replacement service meets the 911
registered location requirements
applicable to that service in the
Commission’s rules. However, if the 911
requirements for the replacement
service do not require provision of a
validated address, the applicant must
further certify that it will register a
validated dispatchable address for each
subscriber and provide the address to
the appropriate PSAP for all 911 calls.
If relying on a third party service, the
applicant must show that the third party
service provide meets this requirement
to allow the applicant to remain eligible
for streamlined processing. These
requirements will ensure that PSAPs
continue to receive accurate location
information to dispatch emergency first
responders directly to the correct
location of the 911 call, thereby serving
to minimize the response time critical
for saving lives and safeguarding the
public.

134. The Commission declined to
impose any new financial obligations on
carriers under this prong. For example,
while we acknowledge the perspective
of consumer advocacy groups and state
and local governments that argue that
when the transition to a replacement
service requires upgrade of assistive
technologies, the applicant should not
only inform affected users of the
associated costs but help subsidize
them, we emphasize that that this is not
the appropriate forum in which to
impose any new financial obligations
upon providers.

135. Prong Three: Interoperability.
Third, we also emphasize in the Order
that consumers should have access to
the applications and functionalities they
have come to associate as—and which

currently remain—key components of
the applicant service. Therefore, to
satisfy the third prong of the adequate
replacement test and retain eligibility
for streamlined processing, the Order
requires that an applicant must
demonstrate that a replacement service
offers compatibility with an enumerated
set of applications and functionalities.
The Order adopts AT&T’s proposal that
widely adopted low-speed modem
devices such as fax machines, home
security alarms, medical monitoring
devices, analog-only caption telephone
sets, and point-of-sale terminals should
make up the initial list of key
applications for which interoperability
is required.

136. The Order directs the Office of
Engineering and Technology, working
in consultation with the Wireline
Competition Bureau and the Wireless
Telecommunications Bureau (Bureaus)
and subject to the guidelines below, to
seek comment and, based on the record
developed, propose additions to the list
of key applications and functionalities
adopted above for Commission review
and approval. These guidelines are: (i)
Whether customers rely on the
application or functionality for health or
safety reasons; (ii) whether the
application or functionality is used as a
wholesale input by other providers; (iii)
whether the application or functionality
relies on vendor equipment or inputs
that have been discontinued; and (iv)
whether the service provider, as
opposed to the end-user customer, is the
least-cost avoider. The Order concludes
that it is appropriate to expect that
replacement services offer compatibility
with these devices until 2025. These
guidelines reflect our goal of ensuring
that the technology transitions broadly
benefit consumers, including those who
still value certain applications and
functionalities associated with legacy
voice services. Applying certain market-
based considerations and adopting a
sunset for this requirement is intended
to address incumbent LECs’ concerns
about being placed at a potential
competitive disadvantage by requiring
them indefinitely to retain applications
and functionalities that are no longer
important to consumers.

137. Again, whether by certification
or appropriate showing, applicants
meeting this adequate replacement test
will still have the opportunity for
automatic grant, allowing for speedy
review where an applicant complies
with all relevant standards. Our mission
here is to ensure a customer experience
with the replacement service that is
substantially similar to the customer
experience with the service being
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discontinued, not to create new
obligations.

138. Other Issues. Customer
Education & Outreach Plan. The Order
requires that an applicant offer an
adequate customer education and
outreach plan in accessible and usable
formats. An adequate customer outreach
plan includes: (i) The development and
dissemination of educational materials,
provided to all customers affected,
containing specific information
pertinent to the transition; (ii) the
creation of a telephone hotline and the
option to create an additional
interactive and accessible service to
answer questions regarding the
transition; and (iii) appropriate training
of staff to field and answer consumer
questions about the transition. The
educational materials must include, at
minimum: (i) A general description of
the changes to the service, written in a
non-technical manner that can be
readily understood by the average
consumer; (ii) the impact on existing
applications and functionalities that are
likely to be purchased by individual
customers, including whether such
applications and functionalities will be
available following the transition; (iii)
any change in the price of the service
and impact on applications and
functionalities which run on the service
to be discontinued; and (iv) points of
contact who will address technology
transitions issues, as much as is
practicable. If the applicant is relying on
a third party service, we require the
applicant to provide: (i) Contact
information for that third party; and (ii)
upon inquiry from a consumer,
information regarding the
interoperability and compatibility of
applications and functionalities
benefiting individuals with disabilities
that run on the applicant’s legacy voice
service. Moreover, to ensure that
customers understand the notice that
they receive, any applicant who in the
ordinary course of business regularly
uses a language other than English in its
communications with customers must
provide the education materials to
customers in both English and that
regularly used language. We find that
the establishment of clear guidance on
education outreach materials will help
promote the smoothest possible
technology transition, consumer choice,
and the fulfillment of consumer
information needs. We also find that the
plan’s additional protections for
vulnerable consumers, as well as the
required hotline, further promote these
values. Moreover, we do not find these
requirements to be overly burdensome,
as much of the information we are

requiring is similar to the information
required through copper retirement
notices under the rules adopted in the
Emerging Wireline Order. The
Commission will consider a carrier’s
certification to these requirements as
part of its overall analysis of whether
granting the application would be in the
public interest.

139. Email Notice. The rules adopted
in the Order allow carriers to provide
email notice to customers of a planned
discontinuance where those customers
have previously agreed to receive notice
from the carrier by that method. The
Order allows carriers to provide notice
by any other alternative method to
which the customer has previously
agreed. In both instances, the same
provisos adopted in connection with the
recently-adopted copper retirement
rules shall apply (e.g., notice must be
made in a clear and conspicuous
manner; and may not contradict or be
inconsistent with any other information
with which it is presented). In addition,
(a) the incumbent LEC must have
previously obtained express, verifiable,
prior approval from retail customers to
send notices via email regarding their
service in general, or planned network
changes in particular; (b) an incumbent
LEC must ensure that the subject line of
the message clearly and accurately
identifies the subject matter of the
email; and (c) any email notice returned
to the carrier as undeliverable will not
constitute the provision of notice to the
customer. As in the copper retirement
context, this requirement should be
sufficient to ensure that customers
receive notice, without imposing
unnecessary additional burdens on
incumbent LECs. This outcome affords
carriers greater flexibility in providing
notice of discontinuances and
establishes a measure of symmetry
between the email notice requirements
for discontinuances and the copper
retirement rules.

140. Notice to Tribal Governments.
Further, the rules adopted in the Order
require all carriers to provide notice of
discontinuance applications to Tribal
governments in the state in which the
discontinuance is proposed, in addition
to the notice already required to state
PUCGs, state governors, and the
Department of Defense. This outcome
aligns the notice requirements for
section 214 discontinuance applications
and copper retirement network changes,
imposes the same requirement on all
carriers serving Tribal lands, and places
Tribal governments in all states in a
position to prepare and address any
concerns from consumers in their Tribal
communities. The Order also rejected

proposals to revise the discontinuance
timing of notice rules in section 63.71.

141. Timing of Notice. The Order
rejects revising section 63.71 to require
advance notice of a planned
discontinuance or to lengthen the
discontinuance process by changing the
existing timeline for filing objections
and/or allowing automatic grant. Based
on the record, we conclude that there is
no evidence of actual harm; however,
we recognize that large-scale technology
transition-related discontinuances have
not yet occurred. Thus, while we do not
revise section 63.71 in this Order, we
emphasize that the Commission may
revisit this issue if presented with
evidence of such a need in the future.

142. Order On Reconsideration. The
Order on Reconsideration revises the
Commission’s rules to make a
competitive LEC’s application for
discontinuance deemed granted on the
effective date of any copper retirement
that made the discontinuance
unavoidable as long as the
discontinuance application is filed at
least 40 days prior to the retirement
effective date and the competitive LEC
certifies that the copper retirement was
the basis for the discontinuance. This is
intended to address a gap in the
Commission’s rules that left competitive
LECs potentially without recourse to
avoid violating the discontinuance
rules. Under this new requirement,
competitive LECs will have more than
four months to consider the
implications of the planned copper
retirement and weigh their alternatives.

143. Summary of Significant Issues
Raised by Public Comments to the IRFA.
There were no comments raised that
specifically addressed the proposed
rules and policies presented in the
FNPRM IRFA (80 FR 57768-01).
Nonetheless, the Commission
considered the potential impact of the
rules proposed in the IRFA on small
entities and reduced the compliance
burden for all small entities in order to
reduce the economic impact of the rules
enacted herein on such entities.

144. Response to Comments by the
Chief Counsel for Advocacy of the Small
Business Administration. Pursuant to
the Small Business Jobs Act of 2010,
which amended the RFA, the
Commission is required to respond to
any comments filed by the Chief
Counsel of the Small Business
Administration (SBA), and to provide a
detailed statement of any change made
to the proposed rule(s) as a result of
those comments. The Chief Counsel did
not file any comments in response to the
proposed rule(s) in this proceeding.

145. Description and Estimate of the
Number of Small Entities to Which
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Rules May Apply. The RFA directs
agencies to provide a description of and,
where feasible, an estimate of the
number of small entities that may be
affected by the proposed rules, if
adopted. The RFA generally defines the
term ‘“‘small entity”’ as having the same
meaning as the terms ‘““small business,”
“small organization,” and ““small
governmental jurisdiction.” In addition,
the term “small business’ has the same
meaning as the term “small business
concern” under the Small Business Act.
Pursuant to the RFA, the statutory
definition of a small business applies
“unless an agency, after consultation
with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” A small business concern is
one that: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA). A
small business is an independent
business having less than 500
employees. Nationwide, there are a total
of approximately 28.2 million small
businesses, according to the SBA.

146. The majority of the rules and
policies adopted in the Order will affect
obligations on incumbent LECs and, in
some cases, competitive LECs. Our
actions, over time, may affect small
entities that are not easily categorized at
present. We therefore describe here, at
the outset, the comprehensive small
entity size standards that could be
directly affected herein.

147. Wireline Providers. Wired
Telecommunications Carriers. The SBA
has developed a small business size
standard for Wired Telecommunications
Carriers, which consists of all such
companies having 1,500 or fewer
employees. According to Census Bureau
data for 2007, there were 3,188 firms in
this category, total, that operated for the
entire year. Of this total, 3,144 firms had
employment of 999 or fewer employees,
and 44 firms had employment of 1,000
employees or more. Thus, under this
size standard, the majority of firms can
be considered small.

148. Local Exchange Carriers (LECs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to

Commission data, 1,307 carriers
reported that they were incumbent local
exchange service providers. Of these
1,307 carriers, an estimated 1,006 have
1,500 or fewer employees and 301 have
more than 1,500 employees.
Consequently, the Commission
estimates that most providers of local
exchange service are small entities that
may be affected by rules adopted
pursuant to the Order.

149. Incumbent Local Exchange
Carriers (Incumbent LECs). Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent local
exchange services. The closest
applicable size standard under SBA
rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,307
carriers reported that they were
incumbent local exchange service
providers. Of these 1,307 carriers, an
estimated 1,006 have 1,500 or fewer
employees and 301 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by rules adopted pursuant to
the Order.

150. We have included small
incumbent LECs in this present RFA
analysis. As noted above, a “small
business” under the RFA is one that,
inter alia, meets the pertinent small
business size standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of
operation because any such dominance
is not ““national” in scope. The Small
Business Act contains a definition of
“small business concern,” which the
RFA incorporates into its own definition
of “small business.” We have therefore
included small incumbent LECs in this
RFA analysis, although we emphasize
that this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

151. Competitive Local Exchange
Carriers (Competitive LECs),
Competitive Access Providers (CAPs),
Shared-Tenant Service Providers, and
Other Local Service Providers. Neither
the Commission nor the SBA has
developed a small business size
standard specifically for these service
providers. The appropriate size standard
under SBA rules is for the category
Wired Telecommunications Carriers.

Under that size standard, such a
business is small if it has 1,500 or fewer
employees. According to Commission
data, 1,442 carriers reported that they
were engaged in the provision of either
competitive local exchange services or
competitive access provider services. Of
these 1,442 carriers, an estimated 1,256
have 1,500 or fewer employees and 186
have more than 1,500 employees. In
addition, 17 carriers have reported that
they are Shared-Tenant Service
Providers, and all 17 are estimated to
have 1,500 or fewer employees. In
addition, 72 carriers have reported that
they are Other Local Service Providers.
Of the 72, seventy have 1,500 or fewer
employees and two have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
Shared-Tenant Service Providers, and
other local service providers are small
entities that may be affected by rules
adopted pursuant to the Order.

152. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a small business size
standard specifically for providers of
interexchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 359 carriers have
reported that they are engaged in the
provision of interexchange service. Of
these, an estimated 317 have 1,500 or
fewer employees and 42 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of IXCs are small entities that may be
affected by rules adopted pursuant to
the Order.

153. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to Other Toll
Carriers. This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 284 companies
reported that their primary
telecommunications service activity was
the provision of other toll carriage. Of
these, an estimated 279 have 1,500 or
fewer employees and five have more
than 1,500 employees. Consequently,
the Commission estimates that most
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Other Toll Carriers are small entities
that may be affected by rules adopted
pursuant to the Order.

154. Wireless Providers. Wireless
Telecommunications Carriers (except
Satellite). Since 2007, the Census
Bureau has placed wireless firms within
this new, broad, economic census
category. Under the present and prior
categories, the SBA has deemed a
wireless business to be small if it has
1,500 or fewer employees. For the
category of Wireless
Telecommunications Carriers (except
Satellite), census data for 2007 show
that there were 1,383 firms that operated
for the entire year. Of this total, 1,368
firms had employment of 999 or fewer
employees and 15 had employment of
1,000 employees or more. Since all
firms with fewer than 1,500 employees
are considered small, given the total
employment in the sector, we estimate
that the vast majority of wireless firms
are small.

155. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and
specialized mobile radio telephony
carriers. The SBA has developed a small
business size standard for Wireless
Telecommunications Carriers (except
Satellite). Under the SBA small business
size standard, a business is small if it
has 1,500 or fewer employees.
According to Commission data, 413
carriers reported that they were engaged
in wireless telephony. Of these, an
estimated 261 have 1,500 or fewer
employees and 152 have more than
1,500 employees. Consequently, the
Commission estimates that
approximately half or more of these
firms can be considered small. Thus,
using available data, we estimate that
the majority of wireless firms can be
considered small.

156. Cable Service Providers. Cable
and Other Program Distributors. Since
2007, these services have been defined
within the broad economic census
category of Wired Telecommunications
Carriers; that category is defined as
follows: “This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,
and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” The SBA has developed
a small business size standard for this
category, which is: All such firms
having 1,500 or fewer employees. To
gauge small business prevalence for
these cable services we must, however,

use current census data that are based
on the previous category of Cable and
Other Program Distribution and its
associated size standard; that size
standard was all such firms having
$13.5 million or less in annual receipts.
According to Census Bureau data for
2007, there were a total of 3,188 firms
in this category that operated for the
entire year. Of this total, 2,684 firms had
annual receipts of under $10 million,
and 504 firms had receipts of $10
million or more. Thus, the majority of
these firms can be considered small and
may be affected by rules adopted
pursuant to the Order.

157. Cable Companies and Systems.
The Commission has also developed its
own small business size standards, for
the purpose of cable rate regulation.
Under the Commission’s rules, a “small
cable company” is one serving 400,000
or fewer subscribers, nationwide. The
Commission determined that this size
standard equates approximately to a size
standard of $100 million or less in
annual revenues. The Commission also
applied this size standard to MVPD
operators in its implementation of the
CALM Act. Industry data shows that
there are 660 cable operators in the
country. Depending upon the number of
homes and the size of the geographic
area served, cable operators use one or
more cable systems to provide video
service. Of this total, all but eleven cable
operators nationwide are small under
this size standard. In addition, under
the Commission’s rules, a ‘“‘small
system” is a cable system serving 15,000
or fewer subscribers. Current
Commission records show 4,945 cable
systems nationwide. The number of
active, registered cable systems comes
from the Commission’s Cable
Operations and Licensing System
(COALS) database on Aug. 28, 2013. A
cable system is a physical system
integrated to a principal headend.

158. Of this total, 4,380 cable systems
have less than 20,000 subscribers, and
565 systems have 20,000 or more
subscribers, based on the same records.
Thus, under this standard, we estimate
that most cable systems are small
entities.

159. All Other Telecommunications.
The Census Bureau defines this industry
as including “establishments primarily
engaged in providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,

and receiving telecommunications from,
satellite systems. Establishments
providing Internet services or Voice
over Internet Protocol (VoIP) services
via client-supplied telecommunications
connections are also included in this
industry.” The SBA has developed a
small business size standard for this
category; that size standard is $32.5
million or less in average annual
receipts. According to Census Bureau
data for 2007, there were 2,383 firms in
this category that operated for the entire
year. Of these, 2,346 firms had annual
receipts of under $25 million and 37
firms had annual receipts of $25 million
or more. Consequently, we estimate that
the majority of these firms are small
entities that may be affected by our
action.

160. Description of Projected
Reporting, Recordkeeping, and Other
Compliance Requirements for Small
Entities. A number of our rule changes
will result in additional reporting,
recordkeeping, or compliance
requirements for small entities. All of
the rules we implement impose some
compliance burdens on small entities by
requiring them to become familiar with
the new rules to comply with them. In
certain cases, the burden of becoming
familiar with the new rule in order to
comply with it is the only additional
burden the rule imposes. For all of the
rule changes, we have determined that
the benefit the rule change will bring for
consumers, competition, and innovation
outweighs the burden of the increased
requirement/s. Other rule changes
decrease reporting, recordkeeping, or
compliance requirements for small
entities. We have noted the applicable
rule changes below impacting small
entities.

161. Adequate Replacement Test. Any
carrier that wants the potential for
automatic grant of a technology
transition discontinuance application
must comply with the new adequate
replacement test explained above.
Although this will increase reporting,
recordkeeping, and compliance
requirements for small businesses these
certification and compliance
requirements are minimally necessary to
enable us to evaluate these types of
discontinuance applications more
briskly to the benefit of applicants,
consumers, and public safety entities.
We specifically balance these burdens
against the need to ensure that next-
generation services meet the needs of
consumers. These standards will create
certainty regarding technology
transitions discontinuances, and will
benefit consumers, public safety
entities, and industry participants by
clarifying the importance of ensuring
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that network performance will be
sufficient, that critical applications will
continue to function, and that
consumers will have access to the
applications they associate as key
components of the applicant service
following a technology transition.

162. Allowing transition applicants to
either demonstrate compliance with
objective criteria or make a
demonstration that, despite not being
able to meet the criteria, the totality of
the circumstances demonstrates that an
adequate replacement nonetheless
exists, while remaining eligible for
automatic grant gives applicants
flexibility and decreases the burdens
associated with strict compliance rules.
Additionally, the Commission
evaluating first and third party services
equally and allowing applicants relying
on a third party service to make a prima
facie showing based on publicly
available information as to whether the
third party service meets our test as an
adequate replacement gives applicants
flexibility and decreases compliance
burdens. The Order further promotes
speedy transitions and decreases
compliance burdens by allowing for a
more streamlined approach for
discontinuances involving services that
are substantially similar to those for
which section 214 discontinuance has
previously been approved and
streamlining the section 214 process in
instances where consumers no longer
subscribe to legacy voice service. These
rules allow the applicant to bypass the
performance testing requirements. Thus,
the streamlined approach benefits
applicants by reducing the reporting,
recordkeeping and compliance burdens
resulting from performance testing
requirements, while protecting the
interests of all stakeholders, industry
and consumers. It also ensures a
customer experience with the
replacement service that is substantially
similar to the customer experience with
the service being discontinued, without
creating new overly burdensome
obligations.

163. Moreover, as described above,
established network performance testing
parameters will avoid confusion over
the merits of particular results and
ensure that the Commission analyzes
similar data sets from applicants in the
technology transitions. Although
network testing increases compliance
burdens, the Order provides some
flexibility in the testing parameters an
applicant will use. If the testing
parameters raise sufficient concerns
such that the Commission removes the
application from streamlined
processing, the Commission will still
consider those testing parameters in any

totality of the circumstances analysis of
the adequacy of the replacement
network. We conclude these metrics are
appropriate for replacement networks in
order to provide substantially similar
performance as a legacy TDM service.

164. Another rule that will decrease
recording, recordkeeping and
compliance burdens on small
businesses is the performance test
exemption for small carriers. We
recognize that in other contexts smaller
carriers may require more tailored
solutions and network testing under the
parameters established in Appendix B
could be more difficult for smaller
carriers and relatively speaking
burdensome, given the more limited
number of customers. Therefore, the
Order provides smaller carriers more
flexibility in how they demonstrate
network performance under this prong
of the three-prong test. The Order
concludes that carriers with 100,000 or
fewer subscriber lines, aggregated across
all affiliates, may remain eligible for
automatic grant without compliance
with the specific testing requirements of
the network performance criterion we
articulate today.

165. The Order’s established
benchmarks for network performance,
service availability, and network
coverage protect consumers that depend
on a network performing properly and
service to be available when needed for
everyday or emergency use. Similarly,
consumer access to 911 and the
dispatchable address requirement are
critical to ensuring public safety. The
Order also notes that transitioning from
legacy-based services to new
technologies presents new network
vulnerability issues that did not exist
with legacy technologies and comparing
legacy voice services to new
technologies is in part an apples-to-
oranges comparison. Thus, in order to
demonstrate that a replacement service
is offering comparable security, the
Order finds that a security benchmark
that measures the unique risks
associated with new technologies is
necessary. The Order notes that
satisfaction of this criterion is part of the
adequate replacement test required for
streamlined processing and is not
mandatory to discontinue service
generally. Moreover, the Order’s
interoperability guidelines reflect our
goal of ensuring that technology
transitions broadly benefit consumers of
all types, including those who still
value certain applications and
functionalities associated with legacy
voice services.

166. Therefore, the benefits of the
adequate replacement test outweigh any
additional reporting, recordkeeping, or

compliance obligations upon small
businesses.

167. Application Requirements.
Applicants filing technology transition
discontinuance applications and
seeking streamlined treatment are also
required to provide pricing information
about the applicant service subject to
discontinuance and the proposed
replacement service. Although they are
required to provide this information, it
allows the Commission to evaluate the
application in a streamlined manner
without further information collections.
This also ensures that consumer
interests are protected throughout
technology transitions.

168. Consumer Education & Outreach
Plan. While the Order’s establishment of
consumer education and outreach
materials requires a modest increase in
a carrier’s compliance burden, an
overwhelming majority of commenters
support its inclusion as it will help
promote the smoothest possible
technology transition, consumer choice,
and the fulfillment of consumer
information needs. The outreach plan’s
additional protections for vulnerable
consumers, as well as the required
hotline, further promotes these values.
The Commission does not find these
requirements to be overly burdensome
as much of the information we are
requiring is similar to the information
required through copper retirement
notices under the rules adopted in the
Emerging Wireline Order. It also enables
providers to respond to any customers
who need assistance during the
technology transitions process. The
Commission will consider a carrier’s
certification to these requirements as
part of its overall analysis of whether
granting the application would be in the
public interest to minimize the burdens
of strict compliance.

169. Email Notice and Notice to
Tribal Governments. Allowing providers
to send email and alternative forms of
notifications previously accepted by
consumers decreases the burden of the
discontinuance notification requirement
for small businesses. Thus, making the
discontinuance process more
manageable for small businesses.
Requiring carriers to provide notice of
discontinuance applications to Tribal
governments in the state in which the
discontinuance is proposed may
increase the burden on small entities,
but it aligns the notice requirements for
section 214 discontinuance applications
and copper retirement network changes,
imposes the same requirement on all
carriers serving Tribal lands, and places
Tribal governments in all states in a
position to prepare and address any
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concerns from consumers in their Tribal
communities.

170. Order On Reconsideration. The
Order on Reconsideration’s revisions to
the Commission’s rules address a gap in
the former rules that clarifies and
harmonizes the copper retirement and
discontinuance processes. Allowing a
competitive LEC’s application for
discontinuance to be deemed granted on
the effective date of any copper
retirement that made the discontinuance
unavoidable (if they meet certain
requirements described above) reduces
the compliance burdens on competitive
LEGCs. Additionally, permitting
competitive LECs to have more than
four months to consider the
implications of the planned copper
retirement and weigh their alternative
further reduces their compliance
burdens.

171. Steps Taken to Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered. The RFA requires an
agency to describe any significant,
specifically small business, alternatives
that it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): ““(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”

172. The Commission is aware that
this rulemaking could impact small
entities by imposing costs and
administrative burdens. For this reason,
in reaching its final conclusions and
taking action in this proceeding, the
Commission has taken a number of
measures to minimize or eliminate the
costs and burdens generated by
compliance with the adopted
regulations. As described above, for
example, we considered alternatives to
the rulemaking changes that could have
increased the burden of compliance for
small businesses. We conclude that the
new and updated requirements are
minimally necessary to ensure we meet
our statutory responsibilities with
respect to technology transitions while
preserving the core values of consumer
protection, competition, universal
service, and public safety. We believe
that it is unlikely that small business
will be impacted significantly by the
final rules so as to outweigh the benefits
of the rules.

173. In fact, we anticipate that in
many instances, small businesses will
find their burden decreased by the new
rules. For example, permitting email-
based notice of planned technology
transitions discontinuances to
customers or notice by any other
alternative method to which the
customer has previously agreed affords
carriers greater flexibility in providing
notice and establishes a measure of
symmetry between the email notice
requirements for discontinuances and
the copper retirement rules. The
requirement is sufficient to provide
customers notice of discontinuance
without imposing additional burdens on
carriers. Requiring carriers to provide
notice of discontinuance applications to
Tribal governments in the state in which
the discontinuance is proposed aligns
the notice requirements for section 214
discontinuance applications and copper
retirement network changes, imposes
the same requirement on all carriers
serving Tribal lands, and places Tribal
governments in all states in a position
to prepare and address any concerns
from consumers in their Tribal
communities.

174. Specifically, allowing technology
transition applicants to either
demonstrate compliance with objective
criteria or make a demonstration that,
despite not being able to meet the
criteria, the totality of the circumstances
demonstrates that an adequate
replacement nonetheless exists, while
remaining eligible for automatic grant,
gives applicants flexibility and
decreases the economic burdens on
small businesses associated with strict
compliance rules. Additionally, the
criteria established in the three-prong
test provides clarity that should enable
us to evaluate these types of
discontinuance applications more
briskly, to the benefit of applicants and
consumers, including small businesses.
Incorporating these certifications into
our section 214 process benefits
consumers, public safety entities, and
industry participants alike by providing
clear, consistent, and certain guidance
regarding the importance of ensuring
that network performance will be
sufficient, critical applications will
continue to function, and that
consumers will have access to the
applications they associate as key
components of the applicant service
following a technology transition.

175. Similarly, the Commission
evaluating first and third party services
equally and allowing applicants relying
on a third party service to make a prima
facie showing based on publicly
available information as to whether the
third party service meets our test as an

adequate replacement gives small
business applicants flexibility and
decreases the economic burdens
associated with strict compliance rules.
Furthermore, requiring that a single
service (whether first- or third-party)
satisfy all three prongs of the adequate
replacement test in order to be eligible
for automatic grant ensures consumers
receive the integrated service experience
they need and deserve and also reduces
the potential the economic impact of
consumers having to find and employ
multiple service providers to satisfy
their needs.

176. The Order recognizes the
importance of promoting speedy
transitions by allowing for a more
streamlined approach for
discontinuances involving services that
are substantially similar to those for
which section 214 discontinuance has
previously been approved and
streamlining the section 214 process in
instances where consumers no longer
subscribe to legacy voice service. The
practical effect of these rules is to allow
the applicant to bypass the performance
testing requirements. The streamlined
approach benefits applicants by
reducing the economic burdens
resulting from performance testing
requirements, while protecting the
interests of all stakeholders, industry
and consumers. As discussed above,
this also ensures a customer experience
with the replacement service that is
substantially similar to the customer
experience with the service being
discontinued, without creating new
overly burdensome obligations.

177. Furthermore, the established
benchmarks for network performance,
service availability, and network
coverage protect small businesses that
depend on a network performing
properly and service to be available
when needed for everyday or emergency
use. Another rule that will decrease the
economic burden on small businesses is
the performance test exemption for
small businesses or carriers. Network
testing under the parameters established
in Appendix B could be more difficult
for smaller carriers and relatively
speaking economically burdensome,
given the more limited number of
customers. Therefore, the Order
provides smaller carriers more
flexibility in how they demonstrate
network performance under this prong
of the three-prong test. The Order’s
interoperability guidelines also reflect
our goal of ensuring that the technology
transitions broadly benefit consumers of
all types, including those who still
value certain applications and
functionalities associated with legacy
voice services.
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178. The Order’s communications
security criterion will ensure that
consumers receive comparably effective
protection from network security risks
as they do with legacy networks.
Limiting this criterion to the context of
streamlined processing and noting that
compliance will be examined flexibly
will reduce the impact on small
businesses.

179. The Order’s establishment of
clear guidance on education outreach
materials will help promote the
smoothest possible technology
transition, consumer choice, and the
fulfillment of consumer information
needs which effectively protects small
businesses that depend on an
applicant’s services by minimizing any
negative economic impact due to lack of
understanding about a technology
transition. The outreach plan’s
additional protections for vulnerable
consumers, as well as the required
hotline, further promotes these values.

180. By declining to provide any rural
LEC exemption, the Order also protects
small businesses that depend on a
network performing properly and
service to be available when needed for
everyday or emergency use. The Order
concludes that rural consumers or small
businesses, with often limited choice in
service providers, should equally
benefit from full consideration of the
adequacy of any replacement service to
ensure continued network performance
and service quality, as well as access to
critical applications, and
interoperability with valued services.

181. The Order on Reconsideration’s
revisions to the Commission’s rules to
make a competitive LEC’s application
for discontinuance deemed granted on
the effective date of any copper
retirement that made the discontinuance
unavoidable as long as the
discontinuance application is filed at
least 40 days prior to the retirement
effective date and the competitive LEC
certification that the copper retirement
was the basis for the discontinuance are
intended to address a gap in the
Commission’s rules that left competitive
LECs potentially without recourse to
avoid violating the discontinuance
rules. Permitting competitive LECs to
have more than four months to consider
the implications of the planned copper
retirement and weigh their alternative
reduces burdens the former rules did
not properly address. These revisions
reduce the economic impact on
competitive LECs and therefore burdens
on consumers by clarifying and
harmonizing the copper retirement and
discontinuance processes.

182. Federal Rules that Might
Duplicate, Overlap, or Conflict with the
Rules. None.

183. Report to Congress. The
Commission will send a copy of this
Second Report and Order and Order on
Reconsideration, including the FRFA, in
a report to be sent to Congress pursuant
to the SBREFA. In addition, the
Commission will send a copy of this
Second Report and Order, Order on
Reconsideration, and Declaratory
Ruling, including this FRFA, to the
Chief Counsel for Advocacy of the SBA.
A copy of the Second Report and Order,
Order on Reconsideration, and
Declaratory Ruling, and the FRFA (or
summaries thereof) will also be
published in the Federal Register.

184. Ordering Clauses. Accordingly,
IT IS ORDERED that, pursuant to
sections 1-4, 201, 214, 251, and 303(r),
of the Communications Act of 1934, as
amended, 47 U.S.C. 151 through 154,
201, 214, 251, 303(r), this Second Report
and Order and Order on
Reconsideration ARE ADOPTED.

185. IT IS FURTHER ORDERED that
parts 51 and 63 of the Commission’s
rules ARE AMENDED as set forth in
Appendix A, and that any such rule
amendments that contain new or
modified information collection
requirements that require approval by
the Office of Management and Budget
under the Paperwork Reduction Act
SHALL BE EFFECTIVE after
announcement in the Federal Register
of Office of Management and Budget
approval of the rules, and on the
effective date announced therein.

186. IT IS FURTHER ORDERED that
this Second Report and Order and Order
on Reconsideration SHALL BE effective
October 12, 2016, except for 47 CFR
51.329(c), 63.19(a), 63.60, 63.71, 63.602,
and the outreach plan and consumer
education requirements set forth in this
Second Report and Order, which
contain information collection
requirements that have not been
approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.

187.IT IS FURTHER ORDERED that
the Petition for Reconsideration filed by
TelePacific IS GRANTED IN PART AND
DENIED IN PART.

188. IT IS FURTHER ORDERED that
the Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, SHALL SEND a
copy of this Second Report and Order
and Order on Reconsideration to
Congress and the Government
Accountability Office pursuant to the

Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

189. IT IS FURTHER ORDERED that
the Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, SHALL SEND a
copy of this Second Report and Order
and Order on Reconsideration,
including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects
47 CFR Part 51

Communications common carriers,
Telecommunications.

47 CFR Part 63

Cable television, Communications
common carriers, Radio, Reporting and
recordkeeping requirements, Telegraph,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 51
and 63 as follows:

PART 51—INTERCONNECTION

m 1. The authority citation for part 51
continues to read as follows:

Authority: 47 U.S.C. 151-55, 201-05, 207—
09, 218, 220, 225-27, 251-54, 256, 271,
303(r), 332, 1302.

m 2. Section 51.329 is amended by
revising paragraph (c)(1) to read as
follows:

§51.329 Notice of network changes:
Methods for providing notice.
* * * * *

(C)* * %

(1) The public notice or certification
must be labeled with one of the
following titles, as appropriate: “Public
Notice of Network Change Under Rule
51.329(a),” “Certification of Public
Notice of Network Change Under Rule
51.329(a),” “Short Term Public Notice
Under Rule 51.333(a),” “Certification of
Short Term Public Notice Under Rule
51.333(a),” “Public Notice of Copper
Retirement Under Rule 51.332,” or
“Certification of Public Notice of
Copper Retirement Under Rule 51.332.”

* * * * *
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PART 63—EXTENSION OF LINES, NEW
LINES, AND DISCONTINUANCE,
REDUCTION, OUTAGE AND
IMPAIRMENT OF SERVICE BY
COMMON CARRIERS; AND GRANTS
OF RECOGNIZED PRIVATE
OPERATING AGENCY STATUS

m 3. Section 63.19 is amended by
revising paragraph (a) introductory text
to read as follows:

§63.19 Special procedures for
discontinuances of international services.

(a) With the exception of those
international carriers described in
paragraphs (b) and (c) of this section,
any international carrier that seeks to
discontinue, reduce, or impair service,
including the retiring of international
facilities, dismantling or removing of
international trunk lines, shall be
subject to the following procedures in
lieu of those specified in §§63.61
through 63.602:

* * * * *

m 4. Section 63.60 is amended by adding
paragraph (h) to read as follows:

§63.60 Definitions.
* * * * *

(h) The term ‘‘technology transition”
means any change in service that would
result in the replacement of a wireline
TDM-based voice service with a service
using a different technology or medium
for transmission to the end user,
whether Internet Protocol (IP), wireless,
or another type; except that retirement
of copper, as defined in §51.332(a) of
this chapter, that does not result in a
discontinuance, reduction, or
impairment of service requiring
Commission authorization pursuant to
this part shall not constitute a
“technology transition” for purposes of
this part.

m 5. Section 63.71 is amended by
revising paragraph (a) introductory text,
adding paragraphs (a)(6) and (7),
redesignating paragraph (f) as (j),
redesignating paragraphs (b) through (e)
as (c) through (f), adding new paragraph
(b), adding a sentence to the end of
newly redesignated paragraph (f), and
adding paragraphs (g), (h), and (i).

The revisions and additions read as
follows:

§63.71 Procedures for discontinuance,
reduction or impairment of service by
domestic carriers.

* * * * *

(a) The carrier shall notify all affected
customers of the planned
discontinuance, reduction, or
impairment of service and shall notify
and submit a copy of its application to
the public utility commission and to the

Governor of the State in which the
discontinuance, reduction, or
impairment of service is proposed; to
any federally-recognized Tribal Nations
with authority over the Tribal lands in
which the discontinuance, reduction, or
impairment of service is proposed; and
also to the Secretary of Defense, Attn.
Special Assistant for
Telecommunications, Pentagon,
Washington, DC 20301. Notice shall be
in writing to each affected customer
unless the Commission authorizes in
advance, for good cause shown, another
form of notice. For purposes of this
section, notice by email constitutes
notice in writing. Notice shall include
the following:

* * * * *

(6) For applications to discontinue,
reduce, or impair an existing retail
service as part of a technology
transition, as defined in § 63.60(h) of
this part, in order to be eligible for
automatic grant under paragraph (f) of
this section:

(i) A statement that any service
offered in place of the service being
discontinued, reduced, or impaired may
not provide line power; and

(ii) The information required by
§12.5(d)(1) of this chapter.

(7) For applications to discontinue,
reduce, or impair an existing retail
service as part of a technology
transition, as defined in § 63.60(h) of
this part, in order to be eligible for
automatic grant under paragraph (f) of
this section:

(i) A description of any security
responsibilities the customer will have
regarding the replacement service; and

(ii) A list of the steps the customer
may take to ensure safe use of the
replacement service.

(b) If a carrier uses email to provide
notice to affected customers, it must
comply with the following requirements
in addition to the requirements
generally applicable to the notice:

(1) The carrier must have previously
obtained express, verifiable, prior
approval from retail customers to send
notices via email regarding their service
in general, or planned discontinuance,
reduction, or impairment in particular;

(2) A carrier must ensure that the
subject line of the message clearly and
accurately identifies the subject matter
of the email; and

(3) Any email notice returned to the
carrier as undeliverable will not
constitute the provision of notice to the

customer.
* * * * *

(f) * * * An application to

discontinue, reduce, or impair an
existing retail service as part of a

technology transition, as defined in
§63.60(h) of this part, may be
automatically granted only if the
applicant provides affected customers
with the notice required under
paragraphs (a)(6) and (7) of this section,
and the application contains the
showing or certification described in
§63.602(b) of this part.

(g) An application to discontinue,
reduce, or impair a service for which the
requesting carrier has had no customers
or reasonable requests for service during
the 180-day period immediately
preceding submission of the application
shall be automatically granted on the
31st day after its filing with the
Commission without any Commission
notification to the applicant, unless the
Commission has notified the applicant
that the grant will not be automatically
effective.

(h) An application to discontinue,
reduce, or impair an existing retail
service as part of a technology
transition, as defined in § 63.60(h) of
this part, shall contain the information
required by § 63.602 of this part. The
certification or showing described in
§63.602(b) of this part is only required
if the applicant seeks eligibility for
automatic grant under paragraph (f) of
this section.

(i) An application to discontinue,
reduce, or impair a service filed by a
competitive local exchange carrier in
response to a copper retirement notice
filed pursuant to § 51.332 of this chapter
shall be automatically granted on the
effective date of the copper retirement;
provided that:

(1) The competitive local exchange
carrier submits the application to the
Commission for filing at least 40 days
prior to the copper retirement effective
date; and

(2) The application includes a
certification, executed by an officer or
other authorized representative of the
applicant and meeting the requirements
of § 1.16 of this chapter, that the copper
retirement is the basis for the

application.
* * * * *

m 6. Section 63.602 is added to read as
follows:

§63.602 Additional contents of
applications to discontinue, reduce, or
impair an existing retail service as part of
a technology transition.

(a) The application shall include:

(1) The contents specified in § 63.505
of this part;

(2) A statement identifying the
application as involving a technology
transition, as defined in § 63.60(h) of
this part;
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(3) Information regarding the price of
the service for which discontinuance
authority is sought and the price of the
proposed replacement service; and

(4) A certification, executed by an
officer or other authorized
representative of the applicant and
meeting the requirements of § 1.16 of
this chapter, that the information
required by this section is true and
accurate.

(b) In order to be eligible for
automatic grant under § 63.71(f) of this
part, an applicant must demonstrate that
a service(s) identified pursuant to
§63.505(k)(2) of this part is an adequate
replacement for the voice service
identified pursuant to § 63.505(k)(1) of
this part by either certifying or showing,
based on the totality of the
circumstances, that one or more
replacement service(s) satisfies all of the
following criteria:

(1) Offers substantially similar levels
of network infrastructure and service
quality as the service being
discontinued;

Note to paragraph (b)(1): For purposes of
this section, “substantially similar’’ means
that the network operates at a sufficient level
such that it will allow the network platform
to ensure adequate service quality for
interactive and highly-interactive
applications or services, in particular voice
service quality, and support applications and
functionalities that run on those services.

(2)(i) Complies with regulations
regarding the availability and
functionality of 911 service for
consumers and public safety answering
points (PSAPs), specifically §§1.7001
through .7002, 9.5, 12.4, 12.5, 20.18,
20.3, 64.3001 of this chapter;

(ii) Offers comparably effective
protection from network security risks
as the service being discontinued; and

(iii) Complies with regulations
governing accessibility, usability, and
compatibility requirements for:

(A) Telecommunications services and
functionalities;

(B) Voicemail and interactive menu
functionalities; and

(C) Advanced communications
services, specifically 47 CFR 6.1 through
6.11, 7.1 through 7.11, 14.1 through
14.21, 14.60 through 14.61; and

(3) Offers interoperability with key
applications and functionalities.
[FR Doc. 2016—20215 Filed 9-9-16; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 16-68; RM-11762 DA 16—
894]

Radio Broadcasting Services;
Maryville, Missouri

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of Michael
Myers, the Audio Division amends the
FM Table of Allotments, by allotting
Channel 285C3 at Maryville, Missouri,
as the community’s forth local service.
A staff engineering analysis indicates
Channel 285C3 can be allotted to
Maryville consistent with the minimum
distance separation requirements of the
Commission’s rules without a site
restriction. The reference coordinates
are 40—22-33 NL and 94-51-25 WL.
DATES: Effective September 19, 2016.
FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk, Media Bureau,
(202) 418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 16—68,
adopted August 4, 2016, and released
August 5, 2016. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street SW., Washington,
DC 20554. The full text is also available
online at http://apps.fcc.gov/ecfs/. This
document does not contain information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. The Commission
will send a copy of the Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by adding Maryville, Channel 285C3.
[FR Doc. 2016—21763 Filed 9-9-16; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-HQ-ES—-2016-0097;
4500030115]

RIN 1018-BB69

Endangered and Threatened Wildlife
and Plants; Taxonomic Correction for
the Grand Cayman Ground Iguana

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Direct final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
revised taxonomy of Cyclura nubila
lewisi (Grand Cayman ground iguana)
under the Endangered Species Act of
1973, as amended (Act). We are revising
the List of Endangered and Threatened
Wildlife to reflect the current
scientifically accepted taxonomy and
nomenclature of this species: Cyclura
lewisi (Grand Cayman blue iguana). This
action that does not alter the regulatory
protections afforded to this species.
DATES: This rule will become effective
on November 14, 2016, without further
action, unless we receive significant
scientific information that provides
strong justifications as to why this rule
should not be adopted or why it should
be changed on or before October 12,
2016. If significant scientific
information is received regarding why
this rule should not be adopted or
changed, we will publish a timely
withdrawal of the rule in the Federal
Register.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-HQ-ES-2016-0097, which
is the docket number for this
rulemaking. Then click on the Search
button. You may submit a comment by
clicking on “Comment Now!”

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-HQ-
ES-2016-0097; Division of Policy,
Performance, and Management
Programs, U.S. Fish and Wildlife


http://www.regulations.gov
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Service, 5275 Leesburg Pike, MS: BPHC,
Falls Church, VA 22041-3808.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Public
Comments, below, for more
information).

FOR FURTHER INFORMATION CONTACT:
Janine Van Norman, Branch Chief,
Foreign Species Branch, Ecological
Services Program, U.S. Fish and
Wildlife Service, 5275 Leesburg Pike,
MS: ES, Falls Church, VA 22041;
telephone 703-358-2171; facsimile
703-358-1735. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:

Public Comments

You may submit your comments and
materials regarding this direct final rule
by one of the methods listed in
ADDRESSES. Please include sufficient
information with your comments to
allow us to verify any scientific or
commercial information you include.
We will not consider comments sent by
email or fax, or to an address not listed
in ADDRESSES.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information that you provide to us.
Before including your address, phone
number, email address, or other
personal information in your comment,
you should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this direct final rule,
will be available for public inspection
on the Internet at http://
www.regulations.gov or by appointment,
during normal business hours at the
U.S. Fish and Wildlife Service, Falls
Church, Virginia (see FOR FURTHER
INFORMATION CONTACT). Please note that
comments posted to http://
www.regulations.gov are not
immediately viewable. When you
submit a comment, the system receives
it immediately. However, the comment
will not be publicly viewable until we
post it, which might not occur until
several days after submission.

Previous Federal Actions

On August 15, 1980, we published in
the Federal Register (45 FR 54685) a
notice of review of 18 species of foreign
reptiles, including the Grand Cayman
ground iguana (Cyclura nubila lewisi),
to determine whether they should be
proposed for listing as endangered or
threatened species under the provisions
of the Act (16 U.S.C. 1531 et seq.). On
January 20, 1983, we published in the
Federal Register a proposed rule to list
the Grand Cayman ground iguana as an
endangered species under the Act (48
FR 2562). On June 22, 1983, we
published in the Federal Register (48
FR 28460) a final rule listing the Grand
Cayman ground iguana (Cyclura nubila
lewisi) as an endangered species under
the Act.

Taxonomy of Cyclura nubila lewisi

The blue iguana native to the Grand
Cayman Island was originally described
as Cyclura macleayi lewisi Grant, 1940,
a subspecies of the Cuban rock iguana
(Burton 2012, unpaginated). In 1977,
Schwartz and Carey reviewed the
unique blue coloration of the Grand
Cayman island population and noted
that it was a distinct subspecies of
Cyclura nubila and, thus, established
the nomenclature, Cyclura nubila lewisi
Grant (Burton 2004, p. 198). In 2004, the
iguana was elevated from subspecies
status (Cyclura nubila lewisi) to species-
level status (Cyclura lewisi) (Burton
2012, unpaginated; Burton 2004, entire).

Taxonomic Correction

The Service’s objective is to provide
the protections of the Act to endangered
and threatened species. Pursuant to 50
CFR 17.11(c), we use the most recently
accepted scientific name for a listed
species. We rely, to the extent
practicable, on the Integrated
Taxonomic Information System (ITIS) to
determine a species’ scientific name.
ITIS incorporates the naming principles
established by the International Code of
Zoological Nomenclature. Because the
International Code of Zoological
Nomenclature, as well as the
International Union for Conservation of
Nature (IUCN) and the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES), has accepted Cyclura lewisi as
the appropriate taxonomy for the Grand
Cayman ground iguana, and because
this taxonomic change best reflects the
scope of the Service’s listing for this
species, the Service is hereby adopting
the scientific name Cyclura lewisi for
the Grand Cayman ground iguana
(Burton 2012, unpaginated; ITIS 20186,
unpaginated; Burton 2004, entire).

Additionally, although 50 CFR
17.11(b) notes that common names
cannot be relied upon for identification
of any specimen, as they may vary
greatly in local usage, the common
name currently used by the Service, the
Grand Cayman ground iguana, is not
consistently used across scientific
authorities. Therefore, for consistency,
we are adopting the common name
Grand Cayman blue iguana for this
species to reflect Burton (2004, p. 198).

Use of Direct Final Rule

We are publishing this direct final
rule without a prior proposal because
this is a noncontroversial action that
does not alter the scope of the animals
that are protected or the regulatory
protections afforded to this species.
Rather, it reflects the current
scientifically accepted taxonomy and
nomenclature of the Grand Cayman blue
iguana. Therefore, in the best interest of
the public, we are taking this action to
update the scientific and common
names in as timely a manner as possible
to eliminate confusion by adopting the
accepted taxonomy and align the
scientific name with CITES
nomenclature, unless we receive
significant scientific information that
provides strong justifications as to why
this rule should not be adopted or why
it should be changed on or before the
comment due date specified above in
DATES. If we receive significant
scientific information that provides
strong justifications as to why this rule
should not be adopted or why it should
be changed, we will publish a document
in the Federal Register withdrawing
this rule before the effective date, and
we will engage in the normal
rulemaking process to promulgate these
changes to 50 CFR 17.11.

Required Determinations
Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule; your
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comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

National Environmental Policy Act

We have determined that an
environmental assessment or an
environmental impact statement, as
defined under the authority of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), need not
be prepared in connection with
regulations adopted under section 4(a)

published in the Federal Register on
October 25, 1983 (48 FR 49244).

References Cited

A complete list of the references used
to develop this rule is available upon
request from the Foreign Species Branch
(see FOR FURTHER INFORMATION CONTACT).

List of Subjects in 50 CFR Part 17
Endangered and threatened species,

Exports, Imports, Reporting and

recordkeeping requirements,

Transportation.

Regulation Promulgation

Accordingly, we hereby amend part
17, subchapter B of chapter I, title 50 of

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; 4201—4245, unless otherwise noted.

m 2. Amend § 17.11(h), the List of
Endangered and Threatened Wildlife, by
removing the entry for “Iguana, Grand
Cayman ground” and adding in
alphabetical order an entry for “Iguana,
Grand Cayman blue” under REPTILES
to read as follows:

§17.11
wildlife.

Endangered and threatened

of the Act. A notice outlining our the Code of Federal Regulations, as set * * * * *
reasons for this determination was forth below: (h) * * *
— : Listing citations and
Common name Scientific name Where listed Status applicable rules
REPTILES
Iguana, Grand Cayman blue ... Cyclura lewisi ......................... Wherever found ..........cccocceeee E 48 FR 28460; 6/22/1983.
* * * * *

Dated: September 2, 2016.
Brian Arroyo,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2016—21845 Filed 9-9-16; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[160229157-6781-02]
RIN 0648-BF84

Fisheries of the Exclusive Economic
Zone Off Alaska; Chinook Salmon
Bycatch Management in the Gulf of
Alaska Trawl Fisheries; Amendment
103

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 103 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP).
Amendment 103 and this final rule

allow NMFS to reapportion unused
Chinook salmon prohibited species
catch (PSC) within and among specific
trawl sectors in the Central and Western
Gulf of Alaska (GOA), based on specific
criteria and within specified limits.
Amendment 103 and this final rule do
not increase the current combined
annual PSC limit of 32,500 Chinook
salmon that applies to Central and
Western GOA trawl sectors under the
FMP. Amendment 103 and this final
rule promote more flexible management
of GOA trawl Chinook salmon PSC,
increase the likelihood that groundfish
resources are more fully harvested,
reduce the potential for fishery closures,
and maintain the overall Chinook
salmon PSC limits in the Central and
Western GOA. Amendment 103 and this
final rule are intended to promote the
goals and objectives of the Magnuson-
Stevens Fishery Conservation and
Management Act, the FMP, and other
applicable laws.

DATES: Effective on October 12, 2016.

ADDRESSES: Electronic copies of
Amendment 103, the final Regulatory
Impact Review (RIR), and the Initial
Regulatory Flexibility Analysis prepared
for this action; the Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
prepared for Amendment 97 to the FMP;
and the Environmental Assessment/

Regulatory Impact Review/Initial
Regulatory Flexibility Analysis prepared
for Amendment 93 to the FMP are
available at http://www.regulations.gov
or may be obtained from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov. All public
comments submitted during the
previous comment periods may be
obtained from www.regulations.gov.

An electronic copy of the November
30, 2000, Biological Opinion on the
effects of the Alaska groundfish fisheries
on Endangered Species Act (ESA)-listed
Chinook salmon is available at: http://
alaskafisheries.noaa.gov/
protectedresources/stellers/plb/
default.htm.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted by mail to NMFS Alaska
Region, P.O. Box 21668, Juneau, AK
99802-1668, Attn: Ellen Sebastian,
Records Officer; in person at NMFS
Alaska Region, 709 West 9th Street,
Room 420A, Juneau, AK; by email to
OIRA_Submission@omb.eop.gov; or by
fax to 202—395-5806.

FOR FURTHER INFORMATION CONTACT: Jeff
Hartman, 907-586-7228.

SUPPLEMENTARY INFORMATION:
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Background

NMFS manages the groundfish
fisheries in the U.S. Exclusive Economic
Zone (EEZ) of the GOA under the FMP.
The North Pacific Fishery Management
Council (Council) prepared, and NMFS
approved, the FMP under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq. Regulations governing U.S.
fisheries and implementing the FMP
appear at 50 CFR parts 600 and 679.

NMFS published the Notice of
Availability for Amendment 103 in the
Federal Register on May 26, 2016 (81
FR 33456), with comments invited
through July 25, 2016. NMFS published
the proposed rule to implement
Amendment 103 on June 16, 2016 (81
FR 39237), with comments invited
through July 18, 2016. The Secretary of
Commerce approved Amendment 103
on August 24, 2016. NMFS received two
comment letters containing seven
unique substantive comments on
Amendment 103 and the proposed rule.
A summary of these comments and the
responses by NMFS are provided under
the heading Response to Comments
below.

The preamble to the proposed rule (81
FR 39237, June 16, 2016) contains a
detailed review of the provisions of
Amendment 103, the proposed
regulations to implement Amendment
103, and the rationale for these
regulations. The preamble to this final
rule includes a brief description of (1)
the Gulf of Alaska groundfish
management areas and trawl fisheries
affected by Amendment 103, (2) the
management of Chinook salmon PSC
limits in the GOA trawl fisheries, (3) the
objectives and rationale for Amendment
103 and its implementing regulations,
(4) the provisions of the Chinook
salmon PSC measures, (5) the changes
from proposed rule to final, and (6)
response to comments.

Management Areas and Fisheries
Affected

Amendment 103 applies to federally-
permitted vessels fishing for pollock
and non-pollock groundfish with trawl
gear (non-pollock trawl fisheries) in the
Central and Western Reporting Areas of
the GOA (Central and Western GOA).
The Central and Western Reporting
Areas, defined at § 679.2 and shown in
Figure 3 to 50 CFR part 679, consist of
the Central and Western Regulatory
Areas in the EEZ (Statistical Areas 610,
620, and 630) and the adjacent waters of
the State of Alaska (0 to 3 nm).

Vessels fishing for pollock and non-
pollock groundfish are managed under

annual total allowable catch (TAC)
limits as recommended by the Council
and approved by NMFS. Section 303(a)
of the Magnuson-Stevens Act, the FMP,
and regulations at 50 CFR 679.20(c)
require that the Council recommend and
NMFS specify an overfishing level
(OFL), an acceptable biological catch
(ABC), and a TAC for each stock or
stock complex (i.e., each species or
species group) of groundfish on an
annual basis. The TAC is the annual
catch limit for a species, derived from
the ABC by considering social and
economic factors and management
uncertainty. The TAGCs for some species
are subject to further apportionment on
a seasonal basis and among vessels
using specific types of gear in the GOA
(see §679.20(a)). NMFS closes directed
(i.e., targeted) fisheries when a TAC or
seasonal apportionment of TAC is
reached, and restricts fishing in other
fisheries that may incidentally take a
species or species group approaching its
OFL.

In the Central and Western GOA,
trawl vessels target multiple groundfish
species and are categorized by whether
they participate in the directed fishery
for pollock or other non-pollock species.
Non-pollock species include arrowtooth
flounder, deep-water flatfish, flathead
sole, Pacific cod, rex sole, rockfish,
sablefish, shallow-water flatfish, and
other groundfish species. Many of the
vessels participating in the non-pollock
trawl] fisheries catch and retain multiple
groundfish species during a single
fishing trip. The fisheries and five trawl
sectors participating in these fisheries
are described in detail in Section 3.4.2
of the RIR, and that description is
summarized here.

Pollock in the Central and Western
GOA is allocated entirely to trawl
catcher vessels (CVs) (see
§679.20(a)(6)(i)). This final rule defines
the Central and Western GOA pollock
trawl CV fisheries as the Central GOA
and Western GOA pollock sectors.

The non-pollock fisheries in the
Central and Western GOA are harvested
by vessels using trawl and non-trawl
gear (i.e., hook-and-line, jig, and pot
gear). Amendment 103 and this final
rule categorize the non-pollock trawl
fisheries into three distinct sectors: The
Trawl catcher/processor (C/P) sector;
the Rockfish Program (CV) sector; and
the Non-Rockfish Program CV sector.

The Trawl C/P sector includes trawl
C/Ps that participate in a range of non-
pollock groundfish fisheries in the
Central and Western GOA such as
arrowtooth flounder, deep-water
flatfish, flathead sole, rex sole, rockfish
and sablefish.

The Rockfish Program CV sector
includes any CV fishing for groundfish,
other than pollock, with trawl gear in
the Central GOA and operating under
the authority of a Central GOA Rockfish
Program cooperative quota permit. The
Central GOA Rockfish Program is a
limited access privilege program that
authorizes vessels to fish for a variety of
rockfish species, Pacific cod, and
sablefish in the Central GOA.
Additional detail on the Gentral GOA
Rockfish Program and the Rockfish
Program CV sector is provided in
Section 1.1 of the RIR, and the final rule
implementing the Central GOA Rockfish
Program (76 FR 81248, December 27,
2011).

The Non-Rockfish Program CV sector
is defined as any catcher vessel fishing
for groundfish, other than pollock, with
trawl gear in the Central or Western
Reporting Area of the GOA and not
operating under the authority of a
Central GOA Rockfish Program
cooperative quota (CQ) permit assigned
to the catcher vessel sector.

Management of Chinook Salmon PSC
Limits in the GOA Trawl Fisheries

Trawl vessels that fish for pollock and
non-pollock species tow nets through
the water. Groundfish species that are
caught in trawl nets can occur in the
same locations as Chinook salmon.
Consequently, Chinook salmon are
incidentally caught in trawl nets as
fishermen target groundfish. This
incidental catch of unintended species
in a groundfish fishery is referred to as
“bycatch.”

Section 3 of the Magnuson-Stevens
Act defines bycatch as fish that are
harvested in a fishery, and that are not
sold or kept for personal use. Therefore,
Chinook salmon caught in groundfish
fisheries are considered bycatch under
the Magnuson-Stevens Act, the FMP,
and NMFS regulations at 50 CFR part
679. Bycatch of any species is a concern
of the Council and NMFS. National
Standard 9 and section 303(a)(11) of the
Magnuson-Stevens Act require the
Council to recommend, and NMFS to
implement, conservation and
management measures that, to the
extent practicable, minimize bycatch
and bycatch mortality.

The bycatch of culturally and
economically valuable species like
Chinook salmon are categorized as
prohibited species under the FMP. The
bycatch of Pacific salmon, and Chinook
salmon in particular, is closely
monitored and managed in the
groundfish fisheries off Alaska. In
addition to salmon, other species,
including steelhead trout, Pacific
halibut, king crab, Tanner crab, and
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Pacific herring, are also classified as
prohibited species catch (PSC) in the
groundfish fisheries off Alaska.
Fishermen must avoid salmon bycatch,
and any salmon caught must either be
donated to the Prohibited Species
Donation (PSD) Program (see § 679.26),
or returned to Federal waters as soon as
practicable, with a minimum of injury,
after an observer has determined the
amount of salmon bycatch and collected
any scientific data or biological samples.

Some Chinook salmon stocks in the
Pacific Northwest, including
Washington, Oregon, and Idaho, are
listed as endangered or threatened
under the ESA. Small amounts of these
ESA-listed Chinook salmon are caught
in GOA non-pollock trawl fisheries. The
November 30, 2000, Biological Opinion
on the effects of the Alaska groundfish
fisheries on ESA-listed salmon of the
Pacific Northwest included an
incidental take statement (ITS) with an
annual incidental take threshold of
40,000 Chinook salmon for the GOA
groundfish fisheries. Exceeding the ITS
for Chinook salmon triggers reinitiation
of section 7 consultation under the ESA
(see Section 3 of the RIR) (see
ADDRESSES).

NMEFS has implemented two
programs to limit use of Chinook
salmon PSC in the GOA trawl fisheries:
Amendment 93 and Amendment 97 to
the FMP. The combined annual GOA
trawl PSC limits under Amendments 93
and 97 are 32,500 Chinook salmon.
Amendment 93, implemented in August
2012, established an aggregate Chinook
salmon PSC limit of 25,000 divided
among the directed pollock fisheries in
the Central and Western GOA (77 FR
42629, July 20, 2012). Amendment 93
establishes a Chinook salmon PSC limit
of 18,316 salmon in the Central GOA,
and 6,684 Chinook salmon in the
Western GOA. Amendment 97,
implemented on January 1, 2015,
established a long-term average annual
PSC limit of 7,500 Chinook salmon for
the Central and Western GOA non-
pollock trawl] fisheries (79 FR 71350,
December 2, 2014). Under Amendment
97, this limit is divided among the three
non-pollock trawl sectors: The Trawl
C/P sector (3,600); the Rockfish Program
CV sector (1,200); and the Non-Rockfish
Program CV sector (2,700).

On May 3, 2015, NMFS prohibited
directed fishing for groundfish by the
Non-Rockfish Program CV sector after
determining that the sector had reached
its annual Chinook salmon PSC limit of
2,700 Chinook salmon. While Chinook
salmon PSC limits were not exceeded at
that time in other trawl sectors, existing
Federal regulations did not allow NMFS
to reapportion unused GOA Chinook

salmon PSC limits from the trawl C/P
and other CV trawl sectors to the Non-
Rockfish Program CV sector. On August
10, 2015, NMFS implemented an
emergency rule that provided the Non-
Rockfish Program sector with up to
1,600 additional Chinook salmon PSC
for the remainder of 2015 (80 CFR
47864, August 10, 2015). With this
additional Chinook salmon PSC, the
Non-Rockfish Program CV sector was
able to resume fishing in 2015.

Amendment 103 and This Final Rule

As highlighted in the Council’s
purpose and need statement,
Amendment 103 and this final rule (1)
improve NMFS’ inseason flexibility for
reapportioning Chinook salmon PSC to
minimize closures in the GOA, (2) are
consistent with the goals of
Amendments 93 and 97 and maintain
current PSC limits, (3) do not exceed the
incidental take threshold for ESA-listed
Chinook salmon, and (4) balance
competing social and economic
interests. Amendment 103 and this final
rule are necessary to increase the
likelihood that groundfish resources are
more fully harvested and to reduce the
potential for fishery closures.

Improve NMFS’ Inseason Flexibility for
Reapportioning Chinook Salmon PSC
To Minimize Closures in the GOA

Amendment 103 and this final rule
provide NMFS the flexibility to
reapportion unused Chinook salmon
PSC among fishery sectors during years
of high or unusual Chinook salmon PSC
that may occur in one or more fishery
sectors without revising the individual
sector PSC limits that are currently set
in regulation. It accomplishes that by
authorizing NMFS to reapportion
unused Chinook salmon PSC from any
of the five pollock or non-pollock
sectors to any other sector, except the
Trawl C/P sector. For example, unused
Chinook salmon PSC could be
reapportioned from the Central GOA
pollock trawl sector to the Non-Rockfish
Program CV sector. NMFS would only
make such a reapportionment after
NMEF'S has determined that the
remaining amount of the Central GOA
pollock trawl sector’s PSC limit is
greater than the amount of Chinook
salmon PSC projected to be necessary to
harvest the pollock TAC in the Central
GOA pollock trawl sector for the
remainder of the year.

Are Consistent With the Goals of
Amendments 93 and 97 and Maintain
Current PSC Limits

Amendment 103 and this final rule do
not change the annual Chinook salmon
PSC limits at §679.21(h)(4) that were

implemented under Amendments 93
and 97 because those PSC limits
continue to be the most practicable
Chinook salmon PSC limits for the
Central and Western GOA trawl
fisheries. They are practicable, in part,
because they continue to apply the
current incentives to minimize
incidental catch of Chinook salmon PSC
in the five trawl sectors. Amendment
103 and this final rule continue to apply
the incentives created by Amendments
93 and 97 because (1) the original PSC
limits are set at an amount of PSC that
is close to average historical use levels
for most trawl sectors, (2) the amount of
PSC that may be reapportioned among
trawl sectors has been capped, and (3)
potential receivers of Chinook salmon
PSC reapportionments will continue to
face uncertainty about whether and
when NMFS will determine that unused
Chinook salmon PSC is available to
reapportion to them.

The potential still remains that a
fishery will be closed if a Chinook
salmon PSC limit is reached. Based on
the historical use of Chinook salmon
PSC, the Central and Western GOA
pollock sectors are expected to be able
to harvest their pollock TACs despite
the Chinook salmon PSC limits
established under Amendment 93. Of
the five sectors covered by Amendments
93 and 97, two non-pollock sectors
(Rockfish Program CV sector and Non-
Rockfish Program CV sector) are more
likely to be constrained by their
Chinook salmon PSC limits because
Amendment 97 set those two sectors’
Chinook salmon PSC limits close to
their levels of historic Chinook salmon
PSC use (see the final rule for
implementing Amendment 97 (79 FR
71350, December 2, 2014)). PSC limits
established in Amendment 97 for the
Trawl C/P sector provide a
proportionally larger buffer measured
from the sector’s historical average
Chinook salmon PSC use. The historic
PSC use by the Trawl C/P sector
indicates that this sector is not likely to
exceed its current Amendment 97 PSC
limit (Section 3.8 of the RIR). Therefore,
trawl C/Ps are excluded from the
additional reapportionments provided
to other sectors in this final rule.

Amendment 103 and this final rule
establish a cap on the amount of unused
Chinook salmon PSC that may be
reapportioned to a sector in a single year
(§679.21(h)(5)(iv)). Reapportionments of
unused Chinook salmon PSC may not
exceed 3,342 Chinook salmon to vessels
participating in the Western GOA
pollock sector, 9,158 Chinook salmon to
vessels participating in the Central GOA
pollock sector, 600 Chinook salmon to
the Rockfish Program CV sector, and
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1,350 Chinook salmon to the Non-
Rockfish Program CV sector. By capping
the amount of unused Chinook PSC that
can be received by a sector through a
reapportionment, this final rule
balances the goal of flexibility to
reapportion unused PSC with the goal to
minimize PSC, consistent with National
Standard 9 of the Magnuson-Stevens
Act.

This final rule also acknowledges that
NMFS’s ability to reapportion unused
Chinook salmon PSC does not provide
certainty for any pollock or non-pollock
sector that a fishery will remain open.
NMFS’s ability to reapportion unused
Chinook PSC within the caps designated
in this final rule does not guarantee that
unused Chinook salmon PSC will be
available for reapportionment for a
particular sector in a given year.
Chinook salmon PSC encounter levels
are highly variable across years. A sector
is likely to reach its PSC limit in years
when other GOA trawl sectors are
experiencing similarly high Chinook
salmon PSC levels, thus reducing the
availability of reapportionments among
those sectors. NMFS inseason managers
will not necessarily reapportion unused
Chinook salmon PSC to a closed sector.
Although Amendment 103 and this final
rule could prevent the closure of a
sector during a particular year, the
possibility exists that fishing
opportunities might be forgone for at
least part of that year. Reapportionment
of unused Chinook salmon PSC is most
likely to be from the Central or Western
GOA pollock sectors, and most of the
Chinook salmon PSC use in those two
sectors occurs later in the year. NMFS
will not make large reapportionments
from either of these pollock sectors to a
non-pollock sector until NMFS is able to
reasonably project that a pollock sector’s
Chinook salmon PSC use will be below
its PSC limit for the remainder of the
year.

Section 3.8 of the RIR identifies the
potential for small increases in the
annual use of Chinook salmon PSC
under Amendment 103 and this final
rule, relative to the status quo, due to
the increased flexibility to reapportion
unused Chinook salmon PSC. The
Council and NMFS concluded that
because any reapportionment must be
debited from a sector, the potential
aggregate increase in the use of Chinook
PSC across all five sectors under this
final rule is likely be small and is
consistent with the goals of
Amendments 93 and 97. The RIR
estimates the maximum aggregate
increase in Chinook salmon PSC due to
reapportionment of unused PSC from all
five sectors will be no more than 2,000
Chinook salmon in any year, or

approximately 6 percent of the current
combined 32,500 Chinook salmon PSC
limit for the Central and Western GOA
trawl] fisheries.

Do Not Exceed the Incidental Take
Threshold for ESA-Listed Chinook
Salmon

Under Amendment 103 and this final
rule, trawl fisheries will continue to
avoid exceeding the annual Chinook
salmon ESA threshold of 40,000
Chinook salmon that was identified in
the incidental take statement
accompanying the November 30, 2000,
Biological Opinion (see ADDRESSES).
Establishing a limit on the amount of
Chinook salmon PSC that may be taken
on an annual basis in the pollock and
non-pollock trawl fisheries in the
Central and Western GOA will
accomplish that goal. This final rule
will continue to limit the combined
annual Chinook salmon PSC in the
Central and Western GOA trawl
fisheries to 32,500 Chinook salmon,
much less than the 40,000 Chinook
salmon threshold.

Balance Competing Social and
Economic Interests (National Standards)

As discussed in this preamble and the
preamble to the proposed rule (81 FR
39237, June 16, 2016), the Council
concluded, and NMFS agrees, that
Amendment 103 and this final rule
reduce the potential for Chinook salmon
PSC limits implemented under
Amendments 93 and 97 to cause
adverse social and economic effects
from a fishery closure and, at the same
time, continue to minimize Chinook
salmon PSC to the extent practicable.
Reapportioning unused Chinook salmon
PSC to a sector to avoid a closure or to
reopen a fishery may prevent negative
impacts to harvesters, processors, and
GOA coastal communities that depend
on that groundfish resource.
Amendment 103 and this final rule are
consistent with the National Standards
1, 5, 6, 8, and 9 (see Section 4.1 of the
RIR). Amendment 103 and this final
rule increase the likelihood that
groundfish TACs will be achieved,
allow for management actions to adjust
to the variation in Chinook salmon PSC
rates among sectors within a year, and
decrease the likelihood that harvesters,
processors, and communities will be
adversely affected by fishery closures
due to Chinook salmon PSC limits.
Those objectives are consistent with
National Standards 1, 5, 6, 8, and 9.

Reorganization of Regulations for
Chinook Salmon PSC Limits

This final rule consolidates under
§679.21(h) the regulations for Chinook

salmon PSC limits in the GOA pollock
and non-pollock trawl fisheries that are
currently found at § 679.21(h) and (i),
respectively. This final rule consolidates
under § 679.21(h) all the current
Chinook salmon PSC limits and
management measures as well as the
regulations to authorize the
reapportionment of Chinook salmon
PSC limits among the GOA pollock and
non-pollock trawl sectors. Consolidation
of the Chinook salmon PSC limit
regulations under § 679.21(h) will not
result in any technical or substantive
changes to the existing procedures,
policies, and requirements that were
implemented under Amendments 93
and 97. Consolidation allows for more
efficient, clear, and concise regulations
applicable to the entities regulated by
this final rule.

Changes From Proposed to Final Rule

NMFS has not made any changes to
the final rule or to the Regulatory
Flexibility Act analysis.

Responses to Comments

NMEF'S received one letter from the
U.S. Fish and Wildlife Service (USFWS)
acknowledging its review of the
proposed rule, but USFWS submitted no
comments. NMFS also received a
comment letter from the representative
of the GOA trawl fishing industry
interest group expressing support for the
proposed rule and providing additional
comments.

Comment 1: The commenter noted
that the proposed rule provides
additional flexibility to GOA pollock
and non-pollock trawl fisheries and
recommends that the final rule be
implemented. The commenter stated
that the proposed rule will increase the
likelihood that groundfish resources are
more fully harvested, reduce the
potential for fishery closures and
resulting adverse socioeconomic
impacts on harvesters, processors, and
communities, and yet still maintain the
overall Chinook salmon PSC limits in
the Central and Western GOA.

Response: NMFS agrees that the
added flexibility for reapportioning
Chinook salmon PSC in Amendment
103 and this final rule will reduce the
potential for fishery closures in the GOA
pollock and non-pollock fisheries.

Comment 2: The commenter agreed
with NMFS’s assessment in the
preamble to the proposed rule that
fishery participants are unlikely to
reduce their ongoing effort to avoid
Chinook salmon as a result of
Amendment 103 and the proposed rule.

Response: NMFS acknowledges this
comment.
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Comment 3: The commenter sought
clarification of the dates in the proposed
rule for providing NMFS with the
discretion to reapportion Chinook
salmon PSC from the Rockfish Program
CV Sector to the Non-Rockfish Program
CV sector on October 1. The proposed
rule would have provided discretion for
the Regional Administrator to reallocate
any unused Chinook salmon PSC from
the Rockfish Program CV Sector, in
excess of 150 Chinook salmon, to the
Non-Rockfish Program CV Sector on
October 1. As described in the Analysis,
the Council’s intent for this provision
and the overall intent of Amendment
103 and the proposed rule is to provide
the Regional Administrator the
discretion to reapportion unused
Chinook salmon PSC from the Rockfish
Program CV sector to the Non-Rockfish
Program CV sector either before, on, or
after October 1. The commenter
recommended revising text at
§679.21(h)(5)(1) to delete “On October
1” to provide the Regional
Administrator greater flexibility
regarding when to reapportion PSC as
intended by the Council.

Response: NMFS agrees that a
principal goal of Amendment 103 and
this final rule is to increase the
flexibility for inseason
reapportionments of unused Chinook
salmon PSC from the Rockfish Program
CV sector to the Non-Rockfish Program
CV sector, or to the Central GOA pollock
or Western GOA pollock sectors,
throughout the fishing year. This final
rule accomplishes that goal since it
provides NMFS with the discretion to
reapportion unused Chinook salmon
PSC from the Rockfish Program CV
sector at any time during the year with
two limitations. First, § 679.21(h)(5)(iv)
imposes caps on the amount of Chinook
salmon PSC that NMFS may
reapportion. Second, § 679.21(h)(5)(i)
and (ii) provide that, if on October 1,
there are fewer than 150 Chinook
salmon PSC available to the Rockfish
Program catcher vessel sector, NMFS
may not reapportion any of that PSC
until November 15. Accordingly,
between October 1 and November 15 of
each year, NMFS has more limited
discretion with regard to
reapportionments from the Rockfish
Program catcher vessel sector than
compared to other times of the year.
Prior to October 1, there is no express
requirement that NMFS leave at least
150 Chinook salmon PSC for the
Rockfish Program catcher vessel sector’s
use. However, NMFS will authorize a
reapportionment after taking into
consideration the amount of Chinook
salmon PSC necessary to enable the

transferor to prosecute its directed
fisheries for the year.

The preamble to the proposed rule
may not have been clear on the scope
of NMFS’s discretion to make a
reapportionment prior to October 1. The
text to Amendment 103 and the
regulatory text, however, are clear, and
this response provides additional
background in order to remove any
potential ambiguity.

Accordingly, with regard to the
request to delete the October 1 and
November 15 dates from the rule, NMFS
declines to do so, as the dates are
established in the FMP. In addition, in
this Council-initiated action, the
Council modified the provisions, but
left the dates intact. Under section
304(a)(3) of the Magnuson-Stevens Act,
NMFS must approve, disapprove, or
partially approve the proposed
amendment. Because the Council did
not amend the dates, NMFS has no basis
for deleting those dates from the FMP
Amendment or its implementing
regulations.

Comment 4: The provision at
§679.21(h)(5)(ii) of the proposed rule,
which requires NMFS to reserve 150
Chinook salmon PSC for the Rockfish
Program CV sector until November 15,
is not consistent with the intent of this
amendment to provide NMFS with
flexibility to reapportion PSC as
necessary after consultation with the
industry. NMFS should have the
discretion to reapportion any amount of
PSC to a fishery at any time during the
fishing year for consistency with the
overall purpose and need for this action.

Response: NMFS addressed this
comment in its response to Comment 3.

Comment 5: The commenter states
that the cap on the amount of Chinook
salmon PSC that can be reapportioned
to any trawl sector based on 50 percent
of that sector’s initial PSC limit as
defined at § 679.21(h)(4) limits
flexibility and is unnecessarily
restrictive.

Response: The amounts of Chinook
salmon PSC that may be received in a
reapportionment are itemized for each
sector at §679.21(h)(5)(iv). The
preambles to the proposed rule and this
final rule provide a thorough discussion
of why the Council recommended and
NMFS is implementing this final rule
with sector-level PSC reapportionment
caps.

The Council and NMFS examined a
range of cap limits, prior to selecting a
cap based on 50 percent of a sector’s
Chinook salmon PSC limit. The Council
and NMFS determined that a cap larger
than 50 percent of a sector’s Chinook
salmon PSC limit may reduce the
incentive to minimize bycatch to the

extent practicable. For example, with
higher caps, or no cap on
reapportionments, some sectors could
significantly exceed their historical
average use of Chinook salmon PSC. As
noted earlier in this preamble,
Amendment 103 and this rule were not
intended to remove the Chinook salmon
PSC limits established under
Amendments 93 and 97. Rather, they
are designed to provide additional
flexibility while maintaining PSC levels
reflective of each sector’s historic use.
The Council and NMFS also considered
a range of cap limits that were lower
than 50 percent of a sector’s Chinook
salmon PSC limit and concluded that a
smaller cap could preclude the
reapportionment of sufficient amounts
of Chinook salmon PSC to avoid fishery
closures, particularly for sectors such as
the Rockfish Program CV sector that
have small initial Chinook salmon PSC
limits (See Analysis, Section 3.8). For
the reasons previously discussed in this
preamble and the preamble to the
proposed rule for this action (81 FR
39237, June 16, 2016), none of these
alternative cap limits had the potential
to increase the flexibility for
reapportioning Chinook salmon PSC
within pollock and non-pollock sectors,
while achieving the objectives of this
action to reduce bycatch of Chinook
salmon to the extent practicable.

Comment 6: The commenter stated
that in the GOA pollock trawl fishery,
Chinook salmon PSC estimates are
derived from a census of observed
vessels whereas in the non-pollock
trawl fisheries, Chinook salmon PSC
estimates are based on randomly
selected samples taken by observers at
sea. Due to the sampling design applied
to the non-pollock fisheries, a non-
pollock fishery sector’s Chinook salmon
PSC estimates could be derived from a
single vessel’s use of Chinook salmon
PSC during a specific trip which may
not be representative of the Chinook
salmon PSC by other vessels in that
sector. The commenter asserted that
NMFS should modify observer sampling
protocols in the non-pollock trawl
fisheries and employ a census method
on all observed vessels.

Response: PSC sampling and catch
accounting methods for the non-pollock
trawl] fisheries are outside the scope of
Amendment 103 and this final rule. The
observer sampling methods for Chinook
salmon PSC in the GOA trawl fisheries
were established by Amendment 93 and
Amendment 97 and are described in the
preambles to both of those final rules.

Comment 7: The commenter stated
that Amendment 103 does not provide
all of the tools needed to fully utilize
allocated Chinook salmon PSC or
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minimize bycatch to the extent
practicable, and that a regulated catch
share program that explicitly allocates
target species and bycatch species such
as salmon would accomplish these
objectives.

Response: The consideration of
alternatives and options for a GOA trawl
bycatch management program is outside
the scope of this action, which is
limited to reapportionment of unused
Chinook salmon PSC within and among
specific trawl sectors in the GOA,
within certain parameters. The Council
is currently discussing alternatives for a
GOA trawl bycatch management
program that may provide additional
tools to manage Chinook salmon PSC in
the future. NMFS published a notice of
intent to prepare an environmental
impact statement for a new bycatch
management program for GOA
groundfish trawl fisheries in the Federal
Register on July 28, 2016 (81 FR 49614).
We encourage the commenter to provide
input on GOA trawl bycatch
management through that process.

Classification

The NMFS Assistant Administrator
has determined that Amendment 103
and this final rule are necessary for the
conservation and management of the
groundfish fishery, and that they are
consistent with the Magnuson-Stevens
Act and other applicable law.

This rule has%een determined to be
not significant for the purposes of
Executive Order 12866.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a final regulatory
flexibility analysis (FRFA), the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The preambles to
the proposed rule and this final rule
serve as the small entity compliance
guide. This action does not require any
additional compliance from small
entities that is not described in the
preambles. Copies of the proposed rule
and this final rule are available from the
NMFS Web site at http://
alaskafisheries.noaa.gov.

Final Regulatory Flexibility Analysis

This FRFA incorporates the IRFA, a
summary of the significant issues raised
by the public comments, NMFS’
responses to those comments, and a
summary of the analyses completed to
support this action.

Section 604 of the Regulatory
Flexibility Act (RFA) requires that,
when an agency promulgates a final rule
under section 553 of Title 5 of the U.S.
Code, after being required by that
section or any other law to publish a
general notice of proposed rulemaking,
the agency shall prepare a FRFA.
Section 604 describes the required
contents of a FRFA: (1) A statement of
the need for, and objectives of, the rule;
(2) a statement of the significant issues
raised by the public comments in
response to the IRFA, a statement of the
assessment of the agency of such issues,
and a statement of any changes made in
the proposed rule as a result of such
comments; (3) the response of the
agency to any comments filed by the
Chief Counsel for Advocacy of the Small
Business Administration (SBA) in
response to the proposed rule, and a
detailed statement of any change made
to the proposed rule in the final rule as
a result of the comments; (4) a
description of and an estimate of the
number of small entities to which the
rule will apply or an explanation of why
no such estimate is available; (5) a
description of the projected reporting,
recordkeeping and other compliance
requirements of the rule, including an
estimate of the classes of small entities
which will be subject to the
requirements, and the type of
professional skills necessary for
preparation of the report or record; and
(6) a description of the steps the agency
has taken to minimize the significant
economic impact on small entities,
consistent with the stated objectives of
applicable statutes, including a
statement of the factual, policy, and
legal reasons for selecting the alternative
adopted in the final rule, and the reason
the agency rejected each of the other
significant alternatives that affect the
impact on small entities.

Need for, and Objectives of, This Rule

A statement of the need for, and
objectives of, this rule is included
earlier in this preamble and is not
repeated here.

Summary of Significant Issues Raised
During Public Comment

NMEFS published the proposed rule to
implement Amendment 103 on June 16,
2016 (81 FR 39237). An IRFA was
prepared and summarized in the
Classification section of the preamble to
the proposed rule. The comment period
on the proposed rule closed on July 18,
2016. NMFS received two letters of
public comment on the proposed rule
and Amendment 103. The Chief
Counsel for Advocacy of the SBA did
not file any comments on the proposed

rule. No comments were received on the
IRFA. No changes were made to this
rule or the RFA analysis as a result of
public comments.

Number and Description of Directly
Regulated Small Entities

The action directly regulates federally
permitted or licensed entities that
participate in harvesting groundfish
from the Federal or State-managed
parallel pollock and non-pollock trawl
fisheries of the Central and Western
GOA. These entities include vessels
participating in five trawl sectors
(Central GOA pollock, Western GOA
pollock, Trawl C/P, Rockfish CV, and
Non-Rockfish Program CV) in the
Central and Western GOA.

On December 29, 2015, NMFS issued
a final rule establishing a small business
size standard of $11 million in annual
gross receipts for all businesses
primarily engaged in the commercial
fishing industry (80 FR 81194). The
North American Industry Classification
System (NAICS) code for commercial
fishing is NAICS 11411 for RFA
compliance purposes only. The $11
million standard became effective on
July 1, 2016, and replaces the U.S. Small
Business Administration’s (SBA)
current standards of $20.5 million, $5.5
million, and $7.5 million for the finfish
(NAICS 114111), shellfish (NAICS
114112), and other marine fishing
(NAICS 114119) sectors of the U.S.
commercial fishing industry in all
NMEFS rules subject to the RFA after July
1, 2016 (80 FR 81194). Taking this
change into consideration, NMFS has
identified no additional significant
alternatives that accomplish statutory
objectives and minimize any significant
economic impacts of the proposed rule
on small entities. Revising the size
standard from $20.5 million to $11.0
million reduces the number of small
entities for this action. Further, the new
size standard does not affect the
decision to prepare a FRFA as opposed
to a certification for this regulatory
action.

Fishing vessels are considered small
entities for this FRFA if their total
annual gross revenues, from all their
activities combined, are less than $11.0
million. Further, the SBA requires
consideration of affiliations among
entities for the purpose of assessing if an
entity is small. Trawl vessels engaged in
one of the trawl sectors regulated by this
action and affiliated with an American
Fisheries Act pollock cooperative,
Amendment 80 cooperative, or Central
GOA Rockfish Program cooperative are
large entities if gross annual revenues of
the affiliate exceed $11.0 million.
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Based on 2013 and 2014 data, this
FRFA identifies 10 CVs that are defined
as small entities. Twenty CVs were
affiliated with a catch share program
and their affiliate exceeded the $11.0
million annual gross revenue standard.
All of the C/Ps regulated by this final
rule are affiliated through one or more
catch share program, and no trawl C/P
qualifies as a small entity. Therefore, 10
small entities are directly regulated by
this final rule. As noted above, all 10
small entities will benefit from, and will
not be adversely impacted by this
action.

Recordkeeping, Reporting, and Other
Compliance Requirements

This final rule does not revise any
existing recordkeeping, reporting, or
other compliance requirements.

Description of Significant Alternatives
Considered to the Final Action That
Minimize Adverse Impacts on Small
Entities

This action partially relieves a
restriction on small entities by
providing additional management
flexibility for reapportioning Chinook
salmon PSC limits in the GOA trawl
fishery, and thus is a benefit to these
small entities. During consideration of
this action, the Council and NMFS
evaluated a number of alternatives
including (1) no action; (2) authorizing
reapportionment of unused Chinook
salmon PSC limit to the trawl C/P
sector; and (3) limiting the percent of
Chinook salmon PSC that can be
reapportioned to or from a sector based
on the amount of the Chinook salmon
PSC initially assigned to a sector
(between 10 percent and 50 percent of
the initial Chinook salmon PSC limit).
For the reasons previously discussed in
this preamble and the preamble to the
proposed rule for this action (81 FR
39237, June 16, 2016), none of these
alternatives had the potential to further
reduce the economic burden on small
entities, while achieving the objectives
of this action. Section 2 of the RIR
discusses alternatives considered and
eliminated from detailed analysis (see
ADDRESSES).

The no action alternative fails to
provide tools to reapportion Chinook
salmon PSC limits to pollock and non-
pollock trawl sectors to avoid fishery
closures, and thus fails to meet the
principal objective of this final rule.
Providing reapportionment of Chinook
salmon PSC with lower or higher caps
than those selected would either reduce
incentives to minimize PSC if the cap
were too low, or eliminate the
effectiveness of reapportionment if the
cap is too high. Based on the best

available scientific data and
information, none of the alternatives
except the preferred alternative have the
potential to accomplish the stated
objectives of the Magnuson-Stevens Act
and other applicable law (as reflected in
this action), while minimizing
significant adverse economic impact on
small entities.

Collection-of-Information Requirements

This rule reorganizes regulatory text
that contains a previously approved
collection-of-information requirement
subject to the Paperwork Reduction Act
(PRA), and which has been approved by
the Office of Management and Budget
(OMB) under control number 0648—
0515. This rule makes no revisions to
the collection-of-information
requirements. The eLandings at-sea
production report or eLandings
groundfish landing report are
mentioned in this final rule, but the
individual responses for each
requirement is not changed.

Public reporting burden for the
eLandings landing report is estimated to
average ten minutes per individual
response and for the eLandings
production report is estimated to
average five minutes per response.
These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.
All currently approved NOAA
collections of information may be
viewed at: http://www.cio.noaa.gov/
services_programs/prasubs.html.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: September 6, 2016.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
679 as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., 3631 et seq.; and Pub. L. 108—447; Pub.
L.111-281.

m 2.In §679.7, revise paragraph (b)(8) to
read as follows:

§679.7 Prohibitions.

(b) * * %

(8) Prohibitions specific to salmon
discard in the Western and Central
Reporting Areas of the GOA directed
fisheries for groundfish. Fail to comply
with any requirements of § 679.21(h).

* * * * *

m 3.1n §679.21:

m a. Revise paragraph (h); and

m b. Remove paragraph (i) to read as
follows:

§679.21 Prohibited species bycatch
management.
* * * * *

(h) GOA Chinook Salmon PSC
Management—(1) Applicability.
Regulations in this paragraph apply to
trawl vessels participating in the
directed fishery for groundfish in the
Western and Central reporting areas of
the GOA and processors receiving
deliveries from these vessels.

(2) GOA Chinook salmon PSC limits
for the pollock sectors (fisheries). (i) The
annual PSC limit for vessels
participating in the directed fishery for
pollock in the Western reporting area of
the GOA is 6,684 Chinook salmon.

(ii) The annual PSC limit for vessels
participating in the directed fishery for
pollock in the Central reporting area of
the GOA is 18,316 Chinook salmon.

(3) GOA non-pollock trawl sectors.
For the purposes of accounting for the
annual Chinook salmon PSC limits at
paragraph (h)(4)(i) of this section, the
non-pollock trawl sectors are:

(i) Trawl catcher/processor sector.
The Trawl catcher/processor sector is
any catcher/processor vessel fishing for
groundfish, other than pollock, with
trawl gear in the Western or Central
GOA reporting area and processing that
groundfish at sea;

(ii) Rockfish Program catcher vessel
sector. The Rockfish Program catcher
vessel sector is any catcher vessel
fishing for groundfish, other than
pollock, with trawl gear in the Western
or Central reporting area of the GOA and
operating under the authority of a
Central GOA Rockfish Program CQ
permit assigned to the catcher vessel
sector; and

(iii) Non-Rockfish Program catcher
vessel sector. The Non-Rockfish
Program catcher vessel sector is any
catcher vessel fishing for groundfish,
other than pollock, with trawl gear in
the Western or Central reporting area of
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the GOA and not operating under the
authority of a Central GOA Rockfish
Program CQ) permit assigned to the
catcher vessel sector.

(4) GOA Chinook salmon PSC limits
for non-pollock trawl fisheries. (i) The
annual Chinook salmon PSC limits in
the Western and Central reporting areas

of the GOA for the sectors defined in
paragraph (h)(3) of this section are as
follows:

For the following sectors defined in §679.21(h)(3) . . .

The total Chinook
salmon PSC limit
in each calendar

Unless, the use of
the Chinook
salmon PSC limit
for that sector in a
calendar year

If so, in the

following calendar
year, the Chinook
salmon PSC limit

yearis. . . does not exceed Log that sector will
(A) Trawl catcher/proCeSSOr SECIOI .......cciiiiiiiiiiiiieiee ettt eene 3,600 3,120 4,080
(B) Rockfish Program catcher vessel SECIOr ..........oocveiiiiiiiiicciic s 1,200 N/A
(C) Non-Rockfish Program catcher vessel Sector ...........ccovviieiiiniiiiicciienecciees 2,700 2,340 3,060

(ii) For the Trawl catcher/processor
sector defined in paragraph (h)(3)(i) of
this section:

(A) The seasonal PSC limit prior to
June 1 is 2,376 Chinook salmon if the
annual Chinook salmon PSC limit is
3,600. The seasonal PSC limit prior to
June 1 is 2,693 Chinook salmon if the
annual Chinook salmon PSC limit is
4,080.

(B) The number of Chinook salmon
PSC available on June 1 through the
remainder of the calendar year is the
annual Chinook salmon PSC limit
specified for the Trawl catcher/
processor sector minus the number of
Chinook salmon used by that sector
prior to June 1 and any Chinook salmon
PSC limit reapportioned to another
sector specified at paragraph (h)(5)(iii)
of this section prior to June 1.

(5) Inseason reapportionment of
Chinook salmon PSC limits. (i) On
October 1, the Regional Administrator
may reallocate any unused Chinook
salmon PSC available to the Rockfish
Program catcher vessel sector, defined
in paragraph (h)(3)(ii) of this section, in
excess of 150 Chinook salmon to the
Non-Rockfish Program catcher vessel
sector, but not to exceed the Non-
Rockfish Program catcher vessel sector’s
limit on Chinook salmon PSC
reapportionment as defined in
paragraph (h)(5)(iv)(D) of this section.

(ii) On November 15, the Regional
Administrator may reallocate all
remaining Chinook salmon PSC
available to the Rockfish Program
catcher vessel sector, defined in
paragraph (h)(3)(ii) of this section, to the
Non-Rockfish Program catcher vessel
sector, but not to exceed the Non-
Rockfish Program catcher vessel sector’s
limit on Chinook salmon PSC
reapportionment as defined in
paragraph (h)(5)(iv)(D) of this section.

(iii) Any Chinook salmon PSC limit in
paragraphs (h)(2) or (h)(4) of this section
projected by the Regional Administrator

to be unused during the remainder of
the fishing year may be reapportioned
subject to the Chinook salmon PSC
limits in paragraphs (h)(5)(iv)(A)
through (D) of this section for the
remainder of the fishing year. NMFS
will publish notification in the Federal
Register announcing any Chinook
salmon PSC limit reapportionments in
the GOA.

(iv) On an annual basis, NMFS shall
not reapportion an amount of unused
Chinook salmon PSC greater than the
following amounts:

(A) 3,342 Chinook salmon to vessels
participating in the directed fishery for
pollock in the Western reporting area of
the GOA;

(B) 9,158 Chinook salmon to vessels
participating in the directed fishery for
pollock in the Central reporting area of
the GOA;

(C) 600 Chinook salmon to the
Rockfish Program catcher vessel sector
defined in paragraph (h)(3)(ii) of this
section; and

(D) 1,350 Chinook salmon to the Non-
Rockfish Program catcher vessel sector
defined in paragraph (h)(3)(iii) of this
section.

(6) Salmon retention. (i) The operator
of a vessel, including but not limited to
a catcher vessel or tender, must retain
all salmon until delivered to a
processing facility.

(ii) The operator of a catcher/
processor or the owner and manager of
a shoreside processor or SFP receiving
groundfish deliveries from trawl vessels
must retain all salmon until the number
of salmon by species has been
accurately recorded in the eLandings at-
sea production report or eLandings
groundfish landing report.

(iii) The owner and manager of a
shoreside processor or SFP receiving
pollock deliveries must, if an observer is
present, retain all salmon until the
observer is provided the opportunity to
count the number of salmon and collect

scientific data or biological samples
from the salmon.

(iv) The operator of a catcher/
processor must retain all salmon until
an observer is provided the opportunity
to collect scientific data or biological
samples from the salmon.

(7) Salmon discard. Except for salmon
under the PSD program defined in
§679.26, all salmon must be discarded
after the requirements at paragraph
(h)(6)(ii1) or (h)(6)(iii) of this section have
been met.

(8) GOA Chinook salmon PSC
closures. If, during the fishing year, the
Regional Administrator determines that:

(i) Vessels participating in the
directed fishery for pollock in the
Western reporting area or Central
reporting area of the GOA will reach the
applicable Chinook salmon PSC limit
specified for that reporting area under
paragraph (h)(2) of this section or the
applicable limit following any
reapportionment under paragraph (h)(5)
of this section, NMFS will publish
notification in the Federal Register
closing the applicable regulatory area to
directed fishing for pollock;

(ii) Vessels in a sector defined in
paragraph (h)(3) of this section will
reach the applicable Chinook salmon
PSC limit specified for that sector under
paragraph (h)(4)(i) of this section or the
applicable limit following any
reapportionment under paragraph (h)(5)
of this section, NMFS will publish
notification in the Federal Register
closing directed fishing for all
groundfish species, other than pollock,
with trawl gear in the Western and
Central reporting areas of the GOA for
that sector; or

(ii1) Vessels in the Trawl catcher/
processor sector defined in paragraph
(h)(3)(i) of this section will reach the
seasonal Chinook salmon PSC limit
specified at paragraph (h)(4)(ii)(A) of
this section prior to June 1, NMFS will
publish notification in the Federal
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Register closing directed fishing for all
groundfish species, other than pollock,
with trawl gear in the Western and
Central reporting areas of the GOA for
all vessels in the Trawl catcher/
processor sector until June 1. Directed
fishing for groundfish species, other

than pollock will reopen on June 1 for
the Trawl catcher/processor sector
defined in paragraph (h)(3)(i) of this
section with the Chinook salmon PSC
limit determined at paragraph
(h)(4)(i1)(B) of this section unless NMFS
determines that the amount of Chinook

salmon PSC available to the sector is
insufficient to allow the sector to fish
and not exceed its annual Chinook
salmon PSC limit.

[FR Doc. 2016-21808 Filed 9-9-16; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 981

[Doc. No. AMS-SC-16-0045; SC16-981-2
PR]

Almonds Grown in California;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: Notice is hereby given that
the comment period on the proposed
rule to increase the assessment rate for
California almonds under Marketing
Order No. 981 (order) is reopened until
October 12, 2016. The proposed rule
would implement a recommendation
from the Almond Board of California
(Board) to increase the assessment rate
established for the 2016-17 through the
2018-19 crop years from $0.03 to $0.04
per pound of almonds handled under
the marketing order (order). Of the $0.04
per pound assessment, 60 percent (or
$0.024 per pound) would be available as
credit-back for handlers who conduct
their own promotional activities.

DATES: Comments must be received by
October 12, 2016.

ADDRESSES: Interested persons are
invited to submit written comments
concerning the proposal. Comments
should be sent to the Docket Clerk,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938; or
Internet: http://www.regulations.gov. All
comments should reference the
document number and the date and
page number of this issue and the July
18, 2016, issue of the Federal Register
and will be available for public
inspection in the office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments

submitted in response to the proposed
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Andrea Ricci, Marketing Specialist or
Jeffrey Smutny, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
with Andrea.Ricci@ams.usda.gov or
Jeffrey.Smutny@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.

SUPPLEMENTARY INFORMATION: A
proposed rule was published in the
Federal Register on July 18, 2016 (81 FR
46616). The proposed rule would
increase the assessment rate for the
2016-17 through 2018-19 crop years
from $0.03 to $0.04 per pound of
almonds received. Of the $0.04 per
pound assessment, 60 percent (or $0.024
per pound) would be available as credit-
back for handlers who conduct their
own promotional activities. The
assessment rate would return to $0.03
for the 2019-20 and subsequent crop
years, and the amount available for
handler credit-back would return to
$0.018 per pound (60 percent).

USDA received a comment from an
affected industry member requesting
that the comment period be reopened to
allow more time to comment on the
proposed rule. This industry member
expressed concern that while the
proposed rule was published in the
Federal Register on July 18, 2016,
industry members did not receive the
notification until July 28, 2016, which
did not allow adequate time for
interested persons to comment by the
August 2, 2016, deadline.

After reviewing the request, USDA is
reopening the comment period for 30
additional days. This will provide
interested persons more time to review

the proposed rule, perform a complete
analysis, and submit written comments.
Authority: This notice is issued pursuant
to the Agricultural Marketing Agreement Act
of 1937 (7 U.S.C. 601-674).
Dated: September 7, 2016.
Elanor Starmer,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2016-21851 Filed 9-9-16; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0059; Directorate
Identifier 2013—NM-075-AD]

RIN 2120-AA64

Airworthiness Directives; Embraer S.A.
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain Embraer S.A. Model ER]J 170
airplanes. The NPRM proposed to
supersede AD 2012-07-08, which
requires revising the maintenance or
inspection program to incorporate
structural inspection requirements. The
NPRM was prompted by a
determination that more restrictive
maintenance requirements and
airworthiness limitations are necessary.
Since the NPRM was issued, a new
revision of the airworthiness limitations
section (ALS) of the EMBRAER S.A. ER]
170/175 Maintenance Review Board
Report (MRBR) was issued, which
contains more restrictive airworthiness
limitations. This action revises the
NPRM by proposing to require revising
the maintenance or inspection program,
as applicable, to incorporate the new
ALS of the MRBR. This supplemental
NPRM (SNPRM) would also remove
certain airplanes from the applicability.
In addition, we propose to supersede
AD 2006-06—-09, AD 2012-05-08, and
AD 2012-07-08, which require tasks
that are now included in the new
revision of the MRBR. We are proposing
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this SNPRM to detect and correct fatigue
cracking of various principal structural
elements; such cracking could result in
reduced structural integrity of the
airplane. We are also proposing this
SNPRM to prevent safety-significant
latent failures; such failures, in
combination with one or more other
specified failures or events, could result
in a hazardous or catastrophic failure
condition of avionics, hydraulic
systems, fire detection systems, fuel
systems, or other critical systems. In
addition, we are also proposing this
SNPRM to prevent the potential for
ignition sources inside fuel tanks caused
by latent failures, alterations, repairs, or
maintenance actions; such failures, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. Since these actions impose an
additional burden over those proposed
in the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these proposed
changes.

DATES: We must receive comments on
this SNPRM by October 27, 2016.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Embraer S.A.,
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 Sdo Jose dos
Campos—SP—BRASIL; telephone +55
12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email distrib@
embraer.com.br; Internet http://
www.flyembraer.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0059; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Ana
Martinez Hueto, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1622;
fax 425-227-1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0059; Directorate Identifier
2013-NM-075-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued a NPRM to amend 14 CFR
part 39 by adding an AD that would
apply to all Embraer S.A. Model ERJ 170
airplanes. The NPRM published in the
Federal Register on February 27, 2014
(79 FR 11013) (“‘the NPRM”). The
NPRM was prompted by a
determination that more restrictive
maintenance requirements and
airworthiness limitations were
necessary. The NPRM proposed to
require a revision to the maintenance or
inspection program to incorporate new
inspections.

Actions Since Previous NPRM Was
Issued

Since we issued the NPRM, a new
revision to the ALS of the EMBRAER
S.A. ER] 170/175 MRBR was issued,
which contains more restrictive
airworthiness limitations. The Agéncia

Nacional de Aviacdo Civil (ANAC),
which is the aviation authority for
Brazil, has issued Brazilian
Airworthiness Directive 2015-06—01,
effective June 2, 2015 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCAI”), to correct an unsafe condition
on certain Embraer S.A. Model ERJ 170
airplanes. The MCAI states:

This [Brazilian] AD was prompted by a
new revision to the airworthiness limitations
of the Maintenance Review Board Report.
This [Brazilian] AD is being issued to ensure
that fatigue cracking of various principal
structural elements is detected and corrected;
such fatigue cracking, could adversely affect
the structural integrity of these airplanes.

The required action is revising the
maintenance or inspection program, as
applicable, to incorporate the
airworthiness limitations in Appendix
A—*“Airworthiness Limitations;” to the
EMBRAER 170/175 Maintenance
Review Board Report, MRB-1621,
Revision 10, dated February 23, 2015,
which is divided into four parts: Part
1—Certification Maintenance
Requirements, Part 2—Airworthiness
Limitation Inspections, Part 3—Fuel
System Limitation Items, and Part 4—
Life Limited Parts. You may examine
the MCAI in the AD docket on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2014-0059.

This SNPRM also proposes to
supersede AD 2006—-06—09, Amendment
39-14518 (71 FR 14365, March 22,
2006); AD 2012—05—-08, Amendment 39—
16980 (77 FR 16155, March 20, 2012);
and AD 2012—-07-08, Amendment 39—
17014 (77 FR 24342, April 24, 2012);
which require tasks that are now
included in the new revision of the
MRBR.

This SNPRM also proposes to remove
airplanes with an original airworthiness
certificate or original export certificate
of airworthiness issued on or after
February 23, 2015, from the
applicability.

Related Service Information Under
1 CFR Part 51

Embraer S.A. has issued Part 1—
“Certification Maintenance
Requirements;”” Part 2—*“Airworthiness
Limitation Inspections (ALI)—
Structures;” Part 3—"‘Fuel System
Limitation Items;” and Part 4—‘Life
Limited Items;” of Appendix A—
“Airworthiness Limitations;” to the
EMBRAER 170/175 Maintenance
Review Board Report, MRB-1621,
Revision 10, dated February 23, 2015.
This service information describes
airworthiness limitations (Part 1, Part 2,
Part 3, and Part 4 of the MRBR make up
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the airworthiness limitations). This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Comments

We gave the public the opportunity to
participate in developing this proposed
AD. We considered the comment
received.

Request To Refer to Revised Service
Information

An anonymous commenter noted that
paragraph (i) of the proposed AD (in the
NPRM) included terminating action(s)
for the requirements of paragraph (g) of
the proposed AD (in the NPRM) if a
revision to the maintenance or
inspection program was accomplished
by the incorporation of the tasks in Part
2—*“Airworthiness Limitation
Inspections (ALI)—Structures,” of the
EMBRAER 170 Maintenance Review
Board Report, MRB-1621, Revision 8,
dated August 20, 2012. The commenter
stated that since August 20, 2012, five
additional temporary revisions to Part 2
had been issued and the NPRM did not
include the incorporation of these
temporary revisions as being acceptable
for compliance with the requirements of
paragraph (g) of the proposed AD (in the
NPRM). We infer that the commenter is
requesting that the NPRM be revised to
allow incorporation of the tasks in the
current service information into an
operator’s maintenance or inspection
program and that this should be
acceptable for compliance with the
requirements of paragraph (g) of the
proposed AD (in the NPRM).

We agree with the commenter’s
request to refer to the current revision
of the EMBRAER 170/175 MRBR, which
includes the temporary revisions
mentioned by the commenter. Paragraph
(i) of this proposed AD has been revised
to refer to the EMBRAER 170/175
Maintenance Review Board Report,
MRB-1621, Revision 10, dated February
23, 2015.

FAA’s Determination and Requirements
of This SNPRM

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or

develop on other products of the same
type design.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections) and Critical
Design Configuration Control
Limitations (CDCCLs). Compliance with
these actions and CDCCLs is required by
14 CFR 91.403(c). For airplanes that
have been previously modified, altered,
or repaired in the areas addressed by
this proposed AD, the operator may not
be able to accomplish the actions
described in the revisions. In this
situation, to comply with 14 CFR
91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph
(k)(1) of this proposed AD. The request
should include a description of changes
to the required inspections that will
ensure the continued damage tolerance
of the affected structure.

Notwithstanding any other
maintenance or operational
requirements, components that have
been identified as airworthy or installed
on the affected airplanes before
accomplishing the revision of the
airplane maintenance or inspection
program specified in this proposed AD,
do not need to be reworked in
accordance with the CDCCLs. However,
once the airplane maintenance or
inspection program has been revised as
required by this proposed AD, future
maintenance actions on these
components must be done in
accordance with the CDCCLs.

Certain changes described above
expand the scope of the NPRM. As a
result, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
the public to comment on this SNPRM.

Airworthiness Limitations Based on
Type Design

The FAA recently became aware of an
issue related to the applicability of ADs
that require incorporation of an ALS
revision into an operator’s maintenance
or inspection program.

Typically, when these types of ADs
are issued by civil aviation authorities
of other countries, they apply to all
airplanes covered under an identified
type certificate (TC). The corresponding
FAA AD typically retains applicability
to all of those airplanes.

In addition, U.S. operators must
operate their airplanes in an airworthy
condition, in accordance with 14 CFR
91.7(a). Included in this obligation is the
requirement to perform any
maintenance or inspections specified in
the ALS, and in accordance with the
ALS as specified in 14 CFR 43.16 and

91.403(c), unless an alternative has been
approved by the FAA.

When a type certificate is issued for
a type design, the specific ALS,
including revisions, is a part of that type
design, as specified in 14 CFR 21.31(c).

The sum effect of these operational
and maintenance requirements is an
obligation to comply with the ALS
defined in the type design referenced in
the manufacturer’s conformity
statement. This obligation may
introduce a conflict with an AD that
requires a specific ALS revision if new
airplanes are delivered with a later
revision as part of their type design.

To address this conflict, the FAA has
approved alternative methods of
compliance (AMOG:s) that allow
operators to incorporate the most recent
ALS revision into their maintenance/
inspection programs, in lieu of the ALS
revision required by the AD. This
eliminates the conflict and enables the
operator to comply with both the AD
and the type design.

However, compliance with AMOCs is
normally optional, and we recently
became aware that some operators
choose to retain the AD-mandated ALS
revision in their fleet-wide
maintenance/inspection programs,
including those for new airplanes
delivered with later ALS revisions, to
help standardize the maintenance of the
fleet. To ensure that operators comply
with the applicable ALS revision for
newly delivered airplanes containing a
later revision than that specified in an
AD, we plan to limit the applicability of
ADs that mandate ALS revisions to
those airplanes that are subject to an
earlier revision of the ALS, either as part
of the type design or as mandated by an
earlier AD.

This proposed AD, therefore, would
apply to Model ER]J 170 airplanes with
an original certificate of airworthiness
or original export certificate of
airworthiness that was issued before the
date of approval of the ALS revision
identified in this proposed AD
(airplanes having serial numbers
17000002, 17000004 through 17000013
inclusive, and 17000015 through
17000453 inclusive). Operators of
airplanes with an original certificate of
airworthiness or original export
certificate of airworthiness issued on or
after that date must comply with the
airworthiness limitations specified as
part of the approved type design and
referenced on the type certificate data
sheet.

Costs of Compliance

We estimate that this SNPRM affects
286 airplanes of U.S. registry.
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The actions that are required by AD
2012-07-08, Amendment 39—-17014 (77
FR 24342, April 24, 2012), and retained
in this SNPRM take about 1 work-hour
per product, at an average labor rate of
$85 per work-hour. Required parts cost
about $0 per product. Based on these
figures, the estimated cost of the actions
that were required by AD 2012—-07-08 is
$85 per product.

We also estimate that it would take
about 1 work-hour per product to
comply with the new basic
requirements of this SNPRM. The
average labor rate is $85 per work-hour.
Required parts would cost about $0 per
product. Based on these figures, we
estimate the cost of this SNPRM on U.S.
operators to be $24,310, or $85 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing airworthiness directives
AD 2006-06—09, Amendment 39-14518
(71 FR 14365, March 22, 2006); AD
2012-0508, Amendment 39-16980 (77
FR 16155, March 20, 2012); and AD
2012-07-08, Amendment 39-17014 (77
FR 24342, April 24, 2012); and

m b. Adding the following new AD:

Embraer S.A: Docket No. FAA—2014—0059;
Directorate Identifier 2013-NM—-075-AD.

(a) Comments Due Date

We must receive comments by October 27,
2016.

(b) Affected ADs

This AD replaces the ADs specified in
paragraphs (b)(1), (b)(2), and (b)(3) of this AD:

(1) AD 2006—06—09, Amendment 39—-14518
(71 FR 14365, March 22, 2006) (‘‘AD 2006—
06-06"").

(2) AD 2012-05-08, Amendment 39-16980
(77 FR 16155, March 20, 2012) (“AD 2012—
05-08"").

(3) AD 2012—-07—-08, Amendment 39—
17014 (77 FR 24342, Apl‘il 24, 2012) (“AD
2012-07-08").

(c) Applicability

This AD applies to Embraer S.A. Model
ERJ 170-100 LR, —100 STD, —100 SE, and
—100 SU airplanes; and Model ERJ 170-200
LR, —200 SU, and —200 STD airplanes;
certificated in any category; manufacturer
serial numbers 17000002, 17000004 through

17000013 inclusive, and 17000015 through
17000453 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Codes 27, Flight controls; 28, Fuel;
52, Doors; 53, Fuselage; 54, Nacelles/pylons;
55, Stabilizers; 57, Wings; 71, Powerplant;
and 78, Exhaust.

(e) Reason

This AD was prompted by a determination
that more restrictive airworthiness
limitations are necessary. We are issuing this
AD to detect and correct fatigue cracking of

various principal structural elements; such
cracking could result in reduced structural
integrity of the airplane. We are also issuing
this AD to prevent safety-significant latent
failures; such failures, in combination with
one or more other specified failures or
events, could result in a hazardous or
catastrophic failure condition of avionics,
hydraulic systems, fire detection systems,
fuel systems, or other critical systems. We are
also issuing this AD to prevent the potential
for ignition sources inside fuel tanks caused
by latent failures, alterations, repairs, or
maintenance actions; such failures, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance Program Revision,
With No Changes

This paragraph restates the action required
by paragraph (i) of AD 2012—-07-08, with no
changes.

(1) Within 60 days after May 29, 2012 (the
effective date of AD 2012—07-08): Revise the
maintenance program to incorporate the new
or revised tasks specified in Part 2—
“Airworthiness Limitation Inspection (ALI)—
Structures,” of Appendix A, “Airworthiness
Limitations,” to the EMBRAER 170 MRBR,
MRB-1621, Revision 7, dated November 11,
2010; and EMBRAER Temporary Revision
(TR) 7-1, dated February 11, 2011, to Part 2—
“Airworthiness Limitation Inspection (ALI)—
Structures,” of Appendix A, “Airworthiness
Limitations,” to the EMBRAER 170 MRBR,
MRB-1621, Revision 7, dated November 11,
2010; with the initial compliance times and
intervals specified in these documents.

(2) The initial compliance times for the
tasks start from the date of issuance of the
original Brazilian airworthiness certificate or
the date of issuance of the original Brazilian
export certificate of airworthiness of the
applicable airplane at the applicable time
specified in the tasks, or within 600 flight
cycles after revising the maintenance
program, whichever occurs later. For certain
tasks, the compliance times depend on the
pre-modification and post-modification
status of the actions specified in the
associated service bulletin, as specified in the
“Applicability” column of Part 2—
“Airworthiness Limitation Inspection (ALI)—
Structures,” of Appendix A, “Airworthiness
Limitations,” to the EMBRAER 170 MRBR,
MRB-1621, Revision 7, dated November 11,
2010; and Embraer Temporary Revision 7-1,
dated February 11, 2011, to Part 2—
“Airworthiness Limitation Inspection (ALI)—
Structures,” of Appendix A, “Airworthiness
Limitations,” to the EMBRAER 170 MRBR,
MRB-1621, Revision 7, dated November 11,
2010.

(h) Retained No Alternative Actions
Intervals, and/or Critical Design
Configuration Control Limitations (CDCCLs),
With New Exception

This paragraph restates the action required
by paragraph (j) of AD 2012-07-08, with a
new exception. Except as required by
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paragraph (i) of this AD, after accomplishing
the revisions required by paragraph (g) of this
AD, no alternative actions (e.g., inspections),
intervals, and/or CDCCLs may be used other
than those specified in Part 2—Airworthiness
Limitation Inspection (ALI)—Structures, of
Appendix A, Airworthiness Limitations, of
the EMBRAER 170 MRBR MRB-1621,
Revision 7, dated November 11, 2010; and
EMBRAER Temporary Revision 7-1, dated
February 11, 2011, to Part 2—Airworthiness
Limitation Inspection (ALI)—Structures, of
Appendix A, Airworthiness Limitations, of
the EMBRAER 170 MRBR MRB-1621,
Revision 7, unless the actions, intervals, and/
or CDCCLs are approved as an AMOC in
accordance with the procedures specified in
paragraph (k)(1) of this AD.

(i) New Revision of Maintenance or
Inspection Program

Within 12 months after the effective date
of this AD, revise the maintenance or
inspection program, as applicable, to
incorporate the airworthiness limitations
specified in Part 1—“Certification
Maintenance Requirements;” Part 2—
“Airworthiness Limitation Inspections
(ALI)—Structures;” Part 3—*‘Fuel System
Limitation Items;” and Part 4—“Life Limited
Items;” of Appendix A—*"Airworthiness
Limitations;” of the EMBRAER 170/175
MRBR, MRB-1621, Revision 10, dated
February 23, 2015. The initial compliance
times and repetitive intervals are specified in
the applicable part of the EMBRAER 170/175
MRBR, MRB-1621, Revision 10, dated
February 23, 2015. Accomplishing the
revision to the maintenance or inspection
program required by this paragraph
terminates the requirements of paragraph (g)
of this AD.

(j) No Alternative Actions, Intervals, CDCCLs

After accomplishing the revision required
by paragraph (i) of this AD, no alternative
actions (e.g., inspections), intervals, or
CDCCLs may be used unless the actions,
intervals, and CDCCLs are approved as an
alternative method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (k)(1) of this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Ana Martinez Hueto, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1622; fax 425-227-1320.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight

standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the Agéncia Nacional de Aviagdo Civil
(ANACQ); or ANAC’s authorized Designee. If
approved by the ANAC Designee, the
approval must include the Designee’s
authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information Brazilian
Airworthiness Directive 2015-06—01,
effective June 2, 2015, for related
information. This MCAI may be found in the
AD docket on the Internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2014-0059.

(2) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone
+55 12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email distrib@
embraer.com.br; Internet http://
www.flyembraer.com. You may review copies
of the referenced service information at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on August
25, 2016.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-21145 Filed 9-9-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2016-9069; Directorate
Identifier 2016—NM-012-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2015-16—
02, for all Airbus Model A330 series
airplanes. AD 2015-16-02 currently
requires revising the maintenance
program or inspection program to
incorporate certain maintenance

requirements and airworthiness
limitations. Since we issued AD 2015—
16—-02, we received a revision of an
airworthiness limitations items (ALI)
document, which provides new and
more restrictive maintenance
requirements and airworthiness
limitations for airplane structures and
systems. This proposed AD would
require revising the maintenance or
inspection program to incorporate new
maintenance requirements and
airworthiness limitations. We are
proposing this AD to prevent reduced
structural integrity and reduced control
of these airplanes due to the failure of
system components.

DATES: We must receive comments on
this proposed AD by October 27, 2016.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone: +33 5 61 93
36 96; fax: +33 5 61 93 45 80; email:
airworthiness.A330-A340@airbus.com;
Internet: http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9069; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone: 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.
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FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone: 425-227-1138;
fax: 425—-227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2016-9069; Directorate Identifier
2016-NM-012—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On July 28, 2015, we issued AD 2015—
16—02, Amendment 39-18227 (80 FR
48019, August 11, 2015) (““AD 2015-16—
02”). AD 2015-16—02 requires actions
intended to address an unsafe condition
on all Airbus Model A330 series
airplanes. Since we issued AD 2015-16—
02, Airbus issued Airbus A330
Airworthiness Limitations Section
(ALS) Part 4—System Equipment
Maintenance Requirements (SEMR),
Revision 05, dated October 19, 2015,
which introduce new and more
restrictive maintenance requirements
and/or airworthiness limitations.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2016-0011,
dated January 13, 2016 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all Airbus Model A330 and A340
series airplanes. The MCAI states:

The airworthiness limitations are currently
defined and published in the Airbus A330
and A340 Airworthiness Limitations Section
(ALS) documents. The airworthiness
limitations applicable to the System
Equipment Maintenance Requirements,
which are approved by EASA, are specified
in Airbus A330 and A340 ALS Part 4. Failure
to comply with these instructions could
result in an unsafe condition.

EASA issued AD 2013-0268 (for A330
aeroplanes) [which corresponds to FAA AD

2015-16-02] and AD 2013-0269 (for A340
aeroplanes) [which corresponds to FAA AD
2014—23-17, Amendment 39-18033 (79 FR
71304, December 2, 2014) (““‘AD 2014-23—
17”")] to require the actions as specified in
Airbus A330 and A340 ALS Part 4 at
Revision 04 and Revision 03, respectively.

Since those [EASA] ADs were issued,
Airbus issued Revision 05 and Revision 04,
respectively, of Airbus A330 and A340 ALS
Part 4, which introduce new and more
restrictive maintenance requirements and/or
airworthiness limitations.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2013-0268 and AD 2013—-0269, which are
superseded, and require accomplishment of
the actions specified in Airbus A330 ALS
Part 4 Revision 05, or A340 ALS Part 4
Revision 04, as applicable (hereafter
collectively referred to as ‘the ALS’ in this
[EASA] AD).

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9069.

Related Service Information Under 1
CFR Part 51

Airbus issued A330 Airworthiness
Limitations Section (ALS) Part 4—
System Equipment Maintenance
Requirements (SEMR), Revision 05,
dated October 19, 2015. This service
information describes preventative
maintenance requirements and
associated airworthiness limitations
applicable to aircraft systems
susceptible to aging effects. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

EASA AD 2016-0012, dated January
13, 2016, specifies that if there are
findings from the ALS inspection tasks,
corrective actions must be accomplished
in accordance with Airbus maintenance
documentation. However, this proposed

AD does not include that requirement.
Operators of U.S.-registered airplanes
are required by general airworthiness
and operational regulations to perform
maintenance using methods that are
acceptable to the FAA. We consider
those methods to be adequate to address
any corrective actions necessitated by
the findings of ALS inspections required
by this proposed AD.

In addition, the FAA recently became
aware of an issue related to the
applicability of FAA ADs that require
incorporation of an ALS revision into an
operator’s maintenance or inspection
program.

Typically, when these types of ADs
are issued by civil aviation authorities
of other countries, they apply to all
airplanes covered under an identified
type certificate (TC). The corresponding
FAA AD typically retains applicability
to all of those airplanes.

In addition, U.S. operators must
operate their airplanes in an airworthy
condition, in accordance with 14 CFR
91.7(a). Included in this obligation is the
requirement to perform any
maintenance or inspections specified in
the ALS, and in accordance with the
ALS as specified in 14 CFR 43.16 and
91.403(c), unless an alternative has been
approved by the FAA.

When a TC is issued for a type design,
the specific ALS, including revisions, is
a part of that type design, as specified
in 14 CFR 21.31(c).

The sum effect of these operational
and maintenance requirements is an
obligation to comply with the ALS
defined in the type design referenced in
the manufacturer’s conformity
statement. This obligation may
introduce a conflict with an AD that
requires a specific ALS revision if new
airplanes are delivered with a later
revision as part of their type design.

To address this conflict, the FAA has
approved alternative methods of
compliance (AMOGs) that allow
operators to incorporate the most recent
ALS revision into their maintenance/
inspection programs, in lieu of the ALS
revision required by the AD. This
eliminates the conflict and enables the
operator to comply with both the AD
and the type design.

However, compliance with AMOGCs is
normally optional, and we recently
became aware that some operators
choose to retain the AD-mandated ALS
revision in their fleet-wide
maintenance/inspection programs,
including those for new airplanes
delivered with later ALS revisions, to
help standardize the maintenance of the
fleet. To ensure that operators comply
with the applicable ALS revision for
newly delivered airplanes containing a
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later revision than that specified in an
AD, we plan to limit the applicability of
ADs that mandate ALS revisions to
those airplanes that are subject to an
earlier revision of the ALS, either as part
of the type design or as mandated by an
earlier AD.

This proposed AD therefore would
apply to Airbus airplanes identified in
paragraph (c) of this AD with an original
certificate of airworthiness or original
export certificate of airworthiness that
was issued on or before the date of

approval of the ALS revision identified
in this proposed AD. Operators of
airplanes with an original certificate of
airworthiness or original export
certificate of airworthiness issued after
that date must comply with the
airworthiness limitations specified as
part of the approved type design and
referenced on the TC data sheet.

This proposed AD does not include
Model A340 series airplanes in the
applicability. AD 2014-23-17 currently
address the identified unsafe condition

ESTIMATED COSTS

for the Model A340 series airplanes. We
have also added EASA AD 2016-0012,
dated January 13, 2016, to the required
airworthiness action list (RAAL) for the
Model A340 series airplanes.

Costs of Compliance
We estimate that this proposed AD
affects 104 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Maintenance or inspection program revision [re- | 2 work-hours x $85 per hour = $170 $0 $170 $17,680
tained actions from AD 2015-16-02].
Maintenance or inspection program revision [new | 2 work-hours x $85 per hour = $170 0 170 17,680
proposed action].
Authority for This Rulemaking 3. Will not affect intrastate aviation in  (c) Applicability

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2015-16—-02, Amendment 39-18227 (80
FR 48019, August 11, 2015), and adding
the following new AD:

Airbus: Docket No. FAA-2016-9069;
Directorate Identifier 2016-NM—-012—-AD.
(a) Comments Due Date

We must receive comments by October 27,
2016.

(b) Affected ADs

This AD replaces AD 2015-16-02,
Amendment 39-18227 (80 FR 48019, August
11, 2015) (“AD 2015-16—-02"").

This AD applies to Airbus A330-201,
A330-202, A330-203, A330-223, A330-243,
A330-223F, A330-243F, A330-301, A330—
302, A330-303, A330-321, A330-322, A330—
323, A330-341, A330-342, and A330-343
airplanes, certificated in any category, with
an original certificate of airworthiness or
original export certificate of airworthiness
issued on or before October 19, 2015.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a revision of an
airworthiness limitations items (ALI)
document, which provides new and more
restrictive maintenance requirements and
airworthiness limitations for airplane
structures and systems. We are issuing this
AD to prevent reduced structural integrity
and reduced control of these airplanes due to
the failure of system components.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance Program Revision
and Actions With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2015-16-02, with no
changes. Within 6 months after September
15, 2015 (the effective date of AD 2015—16—
02), revise the maintenance program or
inspection program, as applicable, by
incorporating Airbus A330 Airworthiness
Limitations Section (ALS) Part 4—Aging
Systems Maintenance, Revision 04, dated
August 27, 2013, and Airbus A330 ALS Part
4—Aging Systems Maintenance (ASM),
Variation 4.1 and Variation 4.2, both dated
July 23, 2014. The initial compliance times
for the actions are within the applicable
compliance times specified in the Record of
Revisions pages of Airbus A330 ALS Part 4—
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Aging Systems Maintenance, Revision 04,
dated August 27, 2013, Airbus A330 ALS
Part 4—Aging Systems Maintenance (ASM),
Variation 4.1 and Variation 4.2, both dated
July 23, 2014, or within 6 months after
September 15, 2015, whichever is later,
except as required by paragraph (h) of this
AD.

(h) Retained Exceptions to Initial
Compliance Times With References to New
Service Information

This paragraph restates the requirements of
paragraph (h) of AD 2015-16-02, with
references to new service information.

(1) Where Airbus A330 ALS Part 4—Aging
Systems Maintenance, Revision 04, dated
August 27, 2013, or A330 ALS Part 4—
System Equipment Maintenance
Requirements (SEMR), Revision 05, dated
October 19, 2015, define a calendar
compliance time for elevator servo-controls
having part number (P/N) SC4800-2,
SC4800-3, SC4800—4, SC4800-6, SC4800-7,
or SC4800-8 as ’August 31, 2004,” the
calendar compliance time is June 13, 2007
(34 months after August 13, 2004 (the
effective date of AD 2004-13-25,
Amendment 39-13707 (69 FR 41394, July 9,
2004))).

(2) Where Airbus A330 ALS Part 4—Aging
Systems Maintenance, Revision 04, dated
August 27, 2013, or A330 ALS Part 4—
System Equipment Maintenance
Requirements (SEMR), Revision 05, dated
October 19, 2015, define a calendar
compliance time for spoiler servo-controls
(SSCs) having P/N 1386A0000-01, P/N
1386B0000-01, P/N 1387A0000-01 or P/N
1387B0000-01 as ’December 31, 2003,” the
calendar compliance time is November 19,
2005 (13 months after October 19, 2004 (the
effective date of AD 2004—-18-14,
Amendment 39-13793 (69 FR 55326,
September 14, 2004))).

(3) Where Airbus A330 ALS Part 4—Aging
Systems Maintenance, Revision 04, dated
August 27, 2013, or A330 ALS Part 4—
System Equipment Maintenance
Requirements (SEMR), Revision 05, dated
October 19, 2015, define a calendar
compliance time for elevator servo-controls
having P/N SC4800-73, SC4800-93, SC4800—
103 and SC4800-113 as “’June 30, 2008,” the
calendar compliance time is September 16,
2009 (17 months after April 16, 2008 (the
effective date of AD 2008—06—07,
Amendment 39-15419 (73 FR 13103, March
12, 2008; corrected April 15, 2008 (73 FR
20367)))).

(4) The initial compliance time for
replacement of the retraction brackets of the
main landing gear (MLG) having a part
number specified in paragraphs (h)(4)(i)
through (h)(4)(xvi) of this AD is before the
accumulation of 19,800 total landings on the
affected retraction brackets of the MLG, or
within 900 flight hours after April 9, 2012
(the effective date of AD 2012—-04-07,
Amendment 39-16963 (77 FR 12989, March
5, 2012)), whichever occurs later.

(i) 201478303.

(ii) 201478304.

(iii) 201478305.

(iv) 201478306.

(v) 201478307.

vi) 201478308.
vii) 201428380.
viii) 201428381.
ix) 201428382.
x) 201428383.
Xi) 201428384.
xii) 201428385.
Xiii) 201428378.
Xiv) 201428379.
xv) 201428351.
xvi) 201428352.

(5) Where Airbus A330 ALS Part 4—Aging
Systems Maintenance, Revision 04, dated
August 27, 2013, or A330 ALS Part 4—
System Equipment Maintenance
Requirements (SEMR), Revision 05, dated
October 19, 2015, define a calendar
compliance time for the modification of SSCs
on three hydraulic circuits having part
numbers MZ4339390-01X, MZ4306000-01X,
MZ4339390-02X, MZ4306000-02X,
MZ4339390-10X, or MZ4306000-10X as
“March 5, 2010,” the calendar compliance
time is April 14, 2011 (18 months after
October 14, 2009 (the effective date of AD
2009-18-20, Amendment 39-16017 (74 FR
46313, September 9, 2009))).

(6) Where Note (6) of “ATA 27-64—00
Flight Control—Spoiler Hydraulic
Actuation,” of Sub-part 4-2-1, “Life Limits,”
of Sub-part 4-2, “Systems Life Limited
Components,” of Airbus A330 ALS Part 4—
Aging Systems Maintenance, Revision 04,
dated August 27, 2013, or Note (17) of Sub-
Part 1 “Life Limits” of Section 3 “System
Life-Limited Components” of A330 ALS Part
4—System Equipment Maintenance
Requirements (SEMR), Revision 05, dated
October 19, 2015, define a calendar date of
“September 5, 2008,” as a date for the
determination of accumulated flight cycles
since the aircraft initial entry into service, the
date is October 14, 2009 (the effective date
of AD 2009-18-20, Amendment 39-16017
(74 FR 46313, September 9, 2009)).

(7) Where Note (6) of “ATA 27-64—00
Flight Control—Spoiler Hydraulic
Actuation,” of Sub-part 4-2-1, “Life Limits,”
of Sub-part 4-2, “Systems Life Limited
Components,” of Airbus A330 ALS Part 4—
Aging Systems Maintenance, Revision 04,
dated August 27, 2013, or Note (17) of Sub-
Part 1 “Life Limits” of Section 3 “System
Life-Limited Components” of A330 ALS Part
4—System Equipment Maintenance
Requirements (SEMR), Revision 05, dated
October 19, 2015, define a calendar
compliance time as ‘“March 5, 2010,” for the
modification of affected servo controls, the
calendar compliance time is April 14, 2011
(18 months after October 14, 2009 (the
effective date of AD 2009-18-20,
Amendment 39-16017 (74 FR 46313,
September 9, 2009))).

oo onionionionion ko ionionion)

(i) Retained No Alternative Actions or
Intervals With Revised Compliance
Language

This paragraph restates the requirements of
paragraph (i) of AD 2015-16-02, with revised
compliance language. Except as required by
paragraph (j) of this AD: After accomplishing
the revision required by paragraph (g) of this
AD, no alternative actions (e.g., inspections)
or intervals may be used unless the actions
or intervals are approved as an alternative

method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (1)(1) of this AD.

(j) New Requirement of This AD:
Maintenance Program Revision and Actions

Within 90 days after the effective date of
this AD, revise the maintenance program or
inspection program, as applicable, by
incorporating Airbus A330 Airworthiness
Limitations Section (ALS) Part 4—System
Equipment Maintenance Requirements
(SEMR), Revision 05, dated October 19, 2015.
The initial compliance times for the actions
specified in Airbus A330 Airworthiness
Limitations Section (ALS) Part 4—System
Equipment Maintenance Requirements
(SEMR), Revision 05, dated October 19, 2015,
are within the applicable compliance times
specified in Airbus A330 Airworthiness
Limitations Section (ALS) Part 4—System
Equipment Maintenance Requirements
(SEMR), Revision 05, dated October 19, 2015,
or within 60 days after the effective date of
this AD, whichever is later, except as
required by paragraph (h) of this AD.
Accomplishing the revision of the
maintenance program or inspection program
required by this paragraph terminates the
requirements of paragraph (g) of this AD.

(k) New Requirement of This AD: No
Alternative Actions or Intervals

After accomplishing the revision required
by paragraph (j) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (1)(1) of
this AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) AMOCs: The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone: 425-227-1138; fax: 425-227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(ii) AMOCs approved previously for AD
2015-16-02 are approved as AMOCs for the
corresponding provisions of paragraph (g) of
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
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by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2016-0011, dated January 13, 2016, for
related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2016—-9069.

(2) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone: +33
561 93 36 96; fax: +33 5 61 93 45 80; email:
airworthiness.A330-A340@airbus.com;
Internet: http://www.airbus.com. You may
view this service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, WA. For information
on the availability of this material at the
FAA, call 425-227—1221.

Issued in Renton, Washington, on August
25, 2016.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—21163 Filed 9-9-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9057; Directorate
Identifier 2016—-NM-055—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2014—26—
08, for all Airbus Model A330-200,
—200F, and —300 series airplanes. AD
2014-26-08 currently requires revising
the maintenance or inspection program
to incorporate new maintenance
requirements and airworthiness
limitations. Since we issued AD 2014—
26-08, we have determined that more
restrictive maintenance instructions and
airworthiness limitations are necessary.
This proposed AD would require
revising the maintenance or inspection
program, as applicable, to incorporate
new or revised airworthiness limitation
requirements. This proposed AD would

also remove certain airplanes from the
applicability. We are proposing this AD
to prevent safety-significant latent
failures that would, in combination with
one or more other specific failures or
events, result in a hazardous or
catastrophic failure condition.

DATES: We must receive comments on
this proposed AD by October 27, 2016.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330@airbus.com;
Internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9057; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1138;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA—-2016-9057; Directorate Identifier
2016—-NM-055—AD"" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On December 19, 2014, we issued AD
2014-26—-08, Amendment 39-18059 (80
FR 3866, January 26, 2015) (“AD 2014—
26-08"). AD 2014—26-08 requires
actions intended to address an unsafe
condition on all Airbus Model A330-
200, —200F, and —300 series airplanes.

Since we issued AD 2014—26-08, we
have determined that more restrictive
instructions and airworthiness
limitations are necessary.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2016—0066, dated April 6,
2016 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for all Model A330—
200, —200F, and —300 series airplanes.
The MCAI states:

The airworthiness limitations are currently
defined and published in the Airbus A330
and A340 Airworthiness Limitations Section
(ALS) documents.

The mandatory instructions and
airworthiness limitations applicable to the
Certification Maintenance Requirements
(CMR), which are approved by EASA, are
specified in Airbus A330 and A340 ALS Part
3. Failure to comply with these instructions
could result in an unsafe condition.

EASA issued AD 2013-0245 (A330
aeroplanes) and AD 2013-0021 (A340
aeroplanes) to require the actions as specified
in Airbus A330 and A340 ALS Part 3 at
Revision 04 and Revision 02, respectively.

Since those [EASA] ADs were issued,
Airbus issued Revision 05 and Revision 03,
respectively, of Airbus A330 and A340 ALS
Part 3, to introduce more restrictive
maintenance requirements.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2013-0245 and [EASA] AD 2013-0021,
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which are superseded, and requires
accomplishment of the actions specified in
Airbus A330 ALS Part 3 Revision 05, or A340
ALS Part 3 Revision 03, as applicable * * *.

You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov by searching for
and locating it in Docket No. FAA—
2016-9057.

Related Service Information Under
1 CFR Part 51

Airbus has issued Airbus A330
Airworthiness Limitations Section ALS
Part 3—Certification Maintenance
Requirements, Revision 05, dated
October 19, 2015. The service
information describes updated
inspections and intervals to be
incorporated into the maintenance or
inspection program. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

The MCAI specifies that if there are
findings from the airworthiness
limitations section (ALS) inspection
tasks, corrective actions must be
accomplished in accordance with
Airbus maintenance documentation.
However, this proposed AD does not
include that requirement. Operators of
U.S.-registered airplanes are required by
general airworthiness and operational
regulations to perform maintenance
using methods that are acceptable to the
FAA. We consider those methods to be
adequate to address any corrective
actions necessitated by the findings of
ALS inspections required by this
proposed AD.

Although the MCAI recommends
accomplishing the maintenance
program revision within 12 months, this
proposed AD requires accomplishment
within 90 days. We find that a
compliance time of 12 months would

not address the unsafe condition soon
enough to maintain an adequate level of
safety for the affected fleet. In
developing an appropriate compliance
time for this AD, we considered the
degree of urgency associated with
addressing the unsafe condition, and the
maximum interval of time allowable for
all affected airplanes to continue to
operate without compromising safety.
We find 90 days an appropriate
compliance time to complete this
revision.

These differences have been
coordinated with the EASA and Airbus.

Airworthiness Limitations Based on
Type Design

The FAA recently became aware of an
issue related to the applicability of ADs
that require incorporation of an ALS
revision into an operator’s maintenance
or inspection program.

Typically, when these types of ADs
are issued by civil aviation authorities
of other countries, they apply to all
airplanes covered under an identified
type certificate (TC). The corresponding
FAA AD typically retains applicability
to all of those airplanes.

In addition, U.S. operators must
operate their airplanes in an airworthy
condition, in accordance with 14 CFR
91.7(a). Included in this obligation is the
requirement to perform any
maintenance or inspections specified in
the ALS, and in accordance with the
ALS as specified in 14 CFR 43.16 and
91.403(c), unless an alternative has been
approved by the FAA.

When a type certificate is issued for
a type design, the specific ALS,
including revisions, is a part of that type
design, as specified in 14 CFR 21.31(c).

The sum effect of these operational
and maintenance requirements is an
obligation to comply with the ALS
defined in the type design referenced in
the manufacturer’s conformity
statement. This obligation may
introduce a conflict with an AD that
requires a specific ALS revision if new
airplanes are delivered with a later
revision as part of their type design.

To address this conflict, the FAA has
approved alternative methods of
compliance (AMOCs) that allow
operators to incorporate the most recent
ALS revision into their maintenance/
inspection programs, in lieu of the ALS
revision required by the AD. This
eliminates the conflict and enables the
operator to comply with both the AD
and the type design.

However, compliance with AMOCs is
normally optional, and we recently
became aware that some operators
choose to retain the AD-mandated ALS
revision in their fleet-wide

maintenance/inspection programs,
including those for new airplanes
delivered with later ALS revisions, to
help standardize the maintenance of the
fleet. To ensure that operators comply
with the applicable ALS revision for
newly delivered airplanes containing a
later revision than that specified in an
AD, we plan to limit the applicability of
ADs that mandate ALS revisions to
those airplanes that are subject to an
earlier revision of the ALS, either as part
of the type design or as mandated by an
earlier AD.

This proposed AD therefore would
apply to the airplanes identified in
paragraph (c) of this AD with an original
certificate of airworthiness or original
export certificate of airworthiness that
was issued on or before the date of
approval of the ALS revision identified
in this proposed AD. Operators of
airplanes with an original certificate of
airworthiness or original export
certificate of airworthiness issued after
that date must comply with the
airworthiness limitations specified as
part of the approved type design and
referenced on the type certificate data
sheet.

Costs of Compliance

We estimate that this proposed AD
would affect 104 airplanes of U.S.
registry.

The actions required by AD 2014-26—
08, and retained in this proposed AD
take about 1 work-hour per product, at
an average labor rate of $85 per work-
hour. Based on these figures, the
estimated cost of the actions that are
required by AD 2014-26-08 is $85 per
product.

We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of
this proposed AD on U.S. operators to
be $17,680, or $170 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive AD
2014-26-08, Amendment 39—-18059 (80
FR 3866, January 26, 2015), and adding
the following new AD:

Airbus: Docket No. FAA-2016-9057;
Directorate Identifier 2016-NM-055-AD.
(a) Comments Due Date

We must receive comments by October 27,
2016.

(b) Affected ADs

This AD replaces AD 2014-26-08,
Amendment 39-18059 (80 FR 3866, January
26, 2015) (“AD 2014—-26—-08").

(c) Applicability

This AD applies to Airbus Model A330-
201, —202, —203, —223, —223F —243, —243F,
-301, =302, =303, -321, =322, =323, -341,
—342, and —343 airplanes, certificated in any
category, with an original certificate of
airworthiness or original export certificate of
airworthiness issued on or before October 19,
2015.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Periodic inspections.

(e) Reason

This AD was prompted by a determination
that more restrictive maintenance
instructions and airworthiness limitations are
necessary. We are issuing this AD to prevent
safety-significant latent failures that would,
in combination with one or more other
specific failures or events, result in a
hazardous or catastrophic failure condition.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained: Revision of the Maintenance or
Inspection Program, With No Changes

This paragraph restates the requirements of
paragraph (k) of AD 2014-26-08, with no
changes.

(1) Within 90 days after March 2, 2015 (the
effective date of AD 2014—-26—08): Revise the
maintenance or inspection program, as
applicable, to incorporate Airbus A330
Airworthiness Limitations Section ALS Part
3—~Certification Maintenance Requirements,
Revision 04, dated August 27, 2013. Within
the applicable compliance time defined in
the “Record of Revisions” section of Airbus
A330 Airworthiness Limitations Section ALS
Part 3—Certification Maintenance
Requirements, Revision 04, dated August 27,
2013, except as provided by paragraph (g)(2)
of this AD, accomplish all applicable
maintenance tasks. Accomplishing the
actions specified in paragraph (i) of this AD
terminates the requirements of this
paragraph.

(2) Where paragraph 3 of the ‘“Record of
Revisions” section of Airbus A330
Airworthiness Limitations Section ALS Part
3—~Certification Maintenance Requirements,
Revision 04, dated August 27, 2013, specifies
accomplishing the actions “from 27 August
2013,” this AD requires compliance within
the specified compliance time after March 2,
2015 (the effective date of AD 2014-26—08).

(h) Retained: No Alternative Inspections or
Intervals, With No Changes

This paragraph restates the requirements of
paragraph (1) of AD 2014-26-08, with no
changes. After accomplishment of the action
required by paragraph (g)(1) of this AD, no
alternative inspections or inspection
intervals may be used, other than those
specified in Airbus A330 Airworthiness
Limitations Section ALS Part 3—Certification
Maintenance Requirements, Revision 04,
dated August 27, 2013, except as provided by
paragraphs (g)(2) and (i) of this AD, unless
the inspections or intervals are approved as

an AMOC in accordance with the procedures
specified in paragraph (k)(1) of this AD.

(i) New: Revision of the Maintenance or
Inspection Program

Within 90 days after the effective date of
this AD: Revise the maintenance or
inspection program, as applicable, to
incorporate Airbus A330 Airworthiness
Limitations Section ALS Part 3—Certification
Maintenance Requirements, Revision 05,
dated October 19, 2015. Accomplishing the
actions specified in this paragraph terminates
the requirements of paragraph (g) of this AD.

(j) New: No Alternative Inspections or
Intervals

After the action required by paragraph (i)
of this AD has been done, no alternative
inspections or inspection intervals may be
used, other than those specified in Airbus
A330 Airworthiness Limitations Section ALS
Part 3—Certification Maintenance
Requirements, Revision 05, dated October 19,
2015, unless the inspections or intervals are
approved as an AMOC in accordance with
the procedures specified in paragraph (k)(1)
of this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1138; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2016-0066, dated
April 6, 2016, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-9057.
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(2) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330@airbus.com; Internet
http://www.airbus.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on August
24, 2016.

John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—21164 Filed 9-9-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9066; Directorate
Identifier 2014-NM-113-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2011-10—
17, for all Airbus Model A300 and A310
series airplanes, and Model A300 B4—
600, B4—600R, and F4—600R series
airplanes, and Model C4-605R Variant F
airplanes (collectively called A300-600
series airplanes). AD 2011-10-17
currently requires revising the
maintenance program by incorporating
certain airworthiness limitation items
(ALIs). Since we issued AD 2011-10-17,
the manufacturer has revised certain
ALI documents, which specify more
restrictive instructions and/or
airworthiness limitations. This
proposed AD would require revising the
maintenance or inspection program, as
applicable, to incorporate new or
revised structural inspection
requirements. This proposed AD would
also remove Model A310 and A300-600
series airplanes from the applicability.
We are proposing this AD to detect and
correct fatigue cracking, damage, and
corrosion in certain structure; such
fatigue cracking, damage, and corrosion
could result in reduced structural
integrity of the airplane.

DATES: We must receive comments on
this proposed AD by October 27, 2016.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAW, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9066; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA 98057—
3356; telephone 425-227-2125; fax
425-227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2016-9066; Directorate Identifier
2014-NM-113-AD" at the beginning of
your comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 2, 2011, we issued AD 2011-
10-17, Amendment 39-16698 (76 FR
27875, May 13, 2011) (“AD 2011-10—
17”). AD 2011-10-17 requires actions
intended to address an unsafe condition
on all Airbus Model A300 and A310
series airplanes, and Model A300 B4—
600, B4—600R, and F4—600R series
airplanes, and Model C4-605R Variant F
airplanes (collectively called A300-600
series airplanes).

Since we issued AD 2011-10-17, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued Airworthiness
Directive 2015-0115, dated June 23,
2015; (collectively referred to after this
as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”’) to correct an unsafe condition.
The MCAI states:

The airworthiness limitations applicable to
the Damage Tolerant Airworthiness
Limitation Items (DT ALIs) are currently
listed in the Airbus Airworthiness
Limitations Sections [ALS] Part 2.

Airbus recently revised the A300 ALS Part
2 and this Revision 02 was approved by
EASA. Airbus A300 ALS Part 2 Revision 02
introduces more restrictive maintenance
requirements and airworthiness limitations,
which have been identified as mandatory
actions for continued airworthiness.

EASA issued AD 2014-0124 to require
compliance with the maintenance
requirements and associated airworthiness
limitations defined in Airbus A300 ALS Part
2 Revision 01.

For the reasons described above, this
[EASA] AD retains the requirements of EASA
AD 2014-0124 for A300 aeroplanes and
requires implementation of new or more
restrictive maintenance instructions and/or
airworthiness limitations as specified in
Airbus A300 ALS Part 2 Revision 02.

The requirements for A310 and A300-600
aeroplanes remain unchanged and are
covered by EASA AD 2014-0124R1 [FAA AD
2013-13-13, Amendment 39-17501 (79 FR
47857, August 19, 2014), contains the
corresponding requirements for the Model
A300-600 and A310 series airplanes].

The unsafe condition is fatigue
cracking, damage, or corrosion in
certain structure (principal structural
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elements), which could result in
reduced structural integrity of the
airplane. You may examine the MCAI in
the AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9066.

Related Service Information Under 1
CFR Part 51

Airbus has issued Airbus A300
Airworthiness Limitations Section Part
2, Damage-Tolerant Airworthiness
Limitation Items (DT ALIs), Revision 02,
dated October 3, 2014. This service
information describes airworthiness
limitations applicable to the DT ALIs.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

This proposed AD requires revisions
to certain operator maintenance
documents to include new inspections.
Compliance with these inspections is
required by 14 CFR 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the
areas addressed by these inspections,
the operator may not be able to
accomplish the inspections described in
the revisions. In this situation, to
comply with 14 CFR 91.403(c), the
operator must request approval for an
alternative method of compliance
according to paragraph (j)(1) of this
proposed AD. The request should
include a description of changes to the
required inspections that will ensure the
continued damage tolerance of the
affected structure.

Costs of Compliance

We estimate that this proposed AD
affects 11 airplanes of U.S. registry.

The actions that are required by AD
2011-10-17 and retained in this
proposed AD take about 1 work-hour
per product, at an average labor rate of
$85 per work-hour. Based on these
figures, the estimated cost of the actions

that are required by AD 2011-10-17 is
$85 per product.

We also estimate that it would take
about 1 work-hour per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of
this proposed AD on U.S. operators to
be $935, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2011-10-17, Amendment 39-16698 (76
FR 27875, May 13, 2011), and adding
the following new AD:

Airbus: Docket No. FAA—2016-9066;
Directorate Identifier 2014—-NM-113-AD.

(a) Comments Due Date

We must receive comments by October 27,
2016.

(b) Affected ADs

This AD replaces AD 2011-10-17,
Amendment 39-16698 (76 FR 27875, May 13,
2011) (“AD 2011-10-17").

(c) Applicability

This AD applies to all Airbus Model A300
B2-1A, B2—-1C, B4-2C, B2K-3C, B4-103, B2—
203, and B4-203 airplanes, certificated in
any category.

(d) Subject

Air Transport Association (ATA) of
America Codes 52, Doors; 53, Fuselage; 54,
Nacelles/pylons; 55, Stabilizers; and 57,
Wings.

(e) Reason

This AD was prompted by a revision of
certain airworthiness limitations items (ALI)
documents, which specify more restrictive
instructions and/or airworthiness limitations.
We are issuing this AD to detect and correct
fatigue cracking, damage, and corrosion in
certain structure; such fatigue cracking,
damage, and corrosion could result in
reduced structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Revision of the ALS of the
Instructions for ICA, With Changes

This paragraph restates the requirements of
paragraph (s) of AD 2011-10-17, with
changes. Within 3 months after June 17, 2011
(the effective date of AD 2011-10-17): Revise
the maintenance program to incorporate the
structural inspections and inspection
intervals defined in the Airbus A300 ALI
Document AI/SE-M2/95A.1308/07, Issue 4,
dated June 2008. Thereafter, except as
required by paragraph (h) of this AD and
except as provided by paragraph (j)(1) of this
AD, no alternative structural inspections and
inspection intervals may be approved. The
actions must be accomplished in accordance
with the applicable issue of the ALIL The
initial ALI tasks must be done at the times
specified in Airbus A300 ALI Document Al/
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SE-M2/95A.1308/07, Issue 4, dated June
2008.

(h) New Requirement of This AD:
Maintenance or Inspection Program
Revision

Within 3 months the effective date of this
AD: Revise the maintenance program or
inspection program, as applicable, to
incorporate the structural inspections and
inspection intervals defined in Airbus A300
ALS Part 2, Damage-Tolerant Airworthiness
Limitation Items, Revision 02, dated October
3, 2014. The initial compliance time for the
ALI tasks identified in Airbus A300 ALS Part
2, Damage-Tolerant Airworthiness Limitation
Items, Revision 02, dated October 3, 2014, is
at the applicable times specified in Airbus
A300 ALS Part 2, Damage-Tolerant
Airworthiness Limitation Items, Revision 02,
dated October 3, 2014, or within 3 months
after the effective date of this AD, whichever
occurs later. Accomplishing the applicable
initial ALI tasks constitutes terminating
action for the requirements of paragraphs (g)
of this AD for that airplane only.

(i) No Alternative Actions and Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (h) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an AMOC in accordance with
the procedures specified in paragraph (j)(1) of
this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-2125; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(ii) AMOCs approved previously for AD
2011-10-17 are approved as AMOCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Airbus’s EASA Design

Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2014—-0124R1, dated
June 23, 2015, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-9066.

(2) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com. You may view this service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on August
24, 2016.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-21149 Filed 9-9-16; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 305
RIN 3084—-AB15
Energy Labeling Rule

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission proposes
amendments to the Energy Labeling
Rule to require labels for portable air
conditioners, large-diameter and high-
speed small diameter ceiling fans, and
instantaneous electric water heaters.
Additionally, it proposes eliminating
certain marking requirements for
plumbing products.

DATES: Written comments must be
received on or before November 14,
2016.

ADDRESSES: Interested parties may file a
comment online or on paper, by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Energy Labeling
Amendments (16 CFR part 305) (Project
No. R611004)” on your comment, and
file your comment online at https://
ftepublic.commentworks.com/ftc/
plumbingnprm, by following the
instructions on the web-based form. If
you prefer to file your comment on

paper, mail your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
600 Pennsylvania Avenue NW., Suite
CC-5610 (Annex E), Washington, DC
20580, or deliver your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
Constitution Center, 400 7th Street SW.,
5th Floor, Suite 5610 (Annex E),
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, Attorney, (202)
326-2889, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
I. Background

The Commission issued the Energy
Labeling Rule (“Rule”) in 1979,1
pursuant to the Energy Policy and
Conservation Act of 1975 (EPCA).2 The
Rule requires energy labeling for major
home appliances and other consumer
products to help consumers compare
competing models. It also contains
labeling requirements for refrigerators,
refrigerator-freezers, freezers,
dishwashers, water heaters, clothes
washers, room air conditioners,
furnaces, central air conditioners, heat
pumps, plumbing products, lighting
products, ceiling fans, and televisions.

The Rule requires manufacturers to
attach yellow EnergyGuide labels to
many of the covered products and
prohibits retailers from removing these
labels or rendering them illegible. In
addition, it directs sellers, including
retailers, to post label information on
Web sites and in paper catalogs from
which consumers can order products.
EnergyGuide labels for most covered
products contain three key disclosures:
Estimated annual energy cost, a
product’s energy consumption or energy
efficiency rating as determined by DOE
test procedures, and a comparability
range displaying the highest and lowest
energy costs or efficiency ratings for all
similar models. For cost calculations,
the Rule specifies national average costs
for applicable energy sources (e.g.,
electricity, natural gas, oil) as calculated
by DOE. Under the Rule, the
Commission periodically updates
comparability range and annual energy
cost information based on manufacturer

144 FR 66466 (Nov. 19, 1979).

242 U.S.C. 6294. EPCA also requires the
Department of Energy (DOE) to develop test
procedures that measure how much energy
appliances use, and to determine the representative
average cost a consumer pays for different types of
energy.
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data submitted pursuant to the Rule’s
reporting requirements.?

II. Proposed Amendments to the Energy
Labeling Rule

The Commission seeks comments on
issues related to recent DOE regulatory
actions or new issues raised by
commenters in response to a November
2, 2015 Notice of Proposed Rulemaking
(“2015 NPRM” or “NPRM”) (80 FR
67351), including portable air
conditioner labeling, large-diameter and
high-speed small-diameter ceiling fan
labels, electric instantaneous water
heater labeling, and plumbing
disclosures changes.*

A. Portable Air Conditioners

Background: In the 2015 NPRM, the
Commission sought comment on
labeling for portable air conditioners
(portable ACs) in response to a DOE
proposal designating portable air
conditioners as covered products under
EPCA.5 Given the similarity of portable
air conditioners to room air conditioners
(room ACGCs), the Commission proposed
requiring the same or similar labeling
for the two products. In addition, the
Commission proposed requiring such
labels after DOE completes its portable
air conditioner test procedure
rulemaking.

In support of this position, the
Commission stated that labels for this
product category are likely to assist
consumers in their purchasing
decisions. It is also stated such labels
would be economically and
technologically feasible.® Portable air
conditioners are common in the
marketplace, use energy equivalent to
already-covered room air conditioners,
and vary in their energy use.
Specifically, DOE has reported that the
aggregate energy use of portable ACs has
been increasing as these units have
become popular in recent years.? DOE

316 CFR 305.10.

4The comments received in response to the 2015
NPRM are here: https://www.ftc.gov/policy/public-
comments/initiative-601. The comments included:
Association of Home Appliance Manufacturers
(AHAM) (#00016); CSA Group (#00007); California
Investor Owned Utilities (California IOUs) (#00019);
Earthjustice (‘“Joint Commenters”) (#00018);
International Association of Plumbing and
Mechanical Officials (IAPMO) (#00022); NSF
International (#00005); and Plumbing
Manufacturers International (PMI) (#00006).

5 See 78 FR 40403 (July 5, 2013); 42 U.S.C. 6292.
Portable air conditioners are movable units, unlike
room air conditioners, which are permanently
installed on the wall or in a window.

6 See 42 U.S.C. 6294(a)(3).

7 See 78 FR at 40404—-05; Technical Support
Document: Energy Efficiency; Program for
Consumer Products and Commercial and Industrial
Equipment: Portable Air Conditioners. U.S.
Department of Energy—Office of Energy Efficiency
and Renewable Energy (Feb. 18, 2015), http://

also estimated that these products have
a large efficiency rating range
(approximately 8.2—-14.3 Energy
Efficiency Ratio (EER)). In addition,
DOE estimated average per-household
annual electricity consumption for these
products at approximately 650 kWh/yr
(750 kWh/yr for EER 8.2, and 400 kWh/
yr for EER 14.3). Thus, the Commission
stated in the 2015 NPRM that energy
labeling for these products is likely to
assist consumers with their purchasing
decisions by allowing them to compare
competing models’ energy costs. In
addition, because these products closely
resemble room air conditioners, which
are currently labeled under the Rule, the
burdens and benefits of labeling these
products should not differ significantly
from those already applicable to room
air conditioners.

Therefore, the Commission proposed
requiring labels for portable air
conditioners identical to the current
room air conditioner label in content
and format. The proposed amendments
included the DOE’s proposed definition
of “portable air conditioner” in section
305.3.8 These amendments would
include separate ranges for portable air
conditioners in the Rule’s appendices,
which the Commission would publish
after data becomes available. The
Commission did not propose combining
the ranges with room air conditioners,
stating that it was not clear whether
consumers routinely compare portable
air conditioners to room air
conditioners. In addition, consistent
with requirements applicable to room
air conditioners, the Commission
proposed establishing reporting
requirements identical to DOE’s for
these products. The Commission also
explained that it would not make a final
determination on labeling until DOE
issued a final test procedure and
defined “portable air conditioner.” 9
The NPRM stated that the Commission
would provide manufacturers adequate
time to test their products and report
energy data before they must begin
complying with any labeling
requirements.0

www.regulations.gov/#!documentDetail;D=EERE-
2013-BT-STD-0033-0007.

8To effect new labeling requirements, the
proposed amendments insert the term “portable air
conditioner” next to “room air conditioner” into
appropriate sections of 305.2 (definitions), 305.3
(description of covered products), 305.7
(determinations of capacity), 305.8 (submission of
data), 305.11 (labeling for appliances), and 305.20
(catalog requirements).

9DOE published a proposed test procedure on
February 25, 2015 (80 FR 10212).

10Under EPCA, any energy representations on the
label must reflect the DOE test results. 42 U.S.C.
6293(c).

Comments: Commenters generally
supported requiring EnergyGuide labels
for portable air conditioners. For
instance, the Joint Commenters agreed
that requiring EnergyGuide labels for
portable air conditioners will likely
assist consumers in making purchasing
decisions and be economically and
technologically feasible. As discussed
below, the commenters also addressed
the comparative information for these
labels and the timing of the potential
requirements. Although commenters
generally supported labeling for
portable ACs, they differed about the
comparability information on the label.
AHAM agreed with the Commission’s
initial proposal not to combine ranges
for portable and room air conditioners.
The Joint Commenters disagreed and
specifically recommended a second
range bar comparing room and portable
air conditioners of similar capacity.
They explained that consumer questions
posted on shopping Web sites suggest
that many consumers directly compare
the two product types and use portable
units in a manner similar to room air
conditioners. In addition, some retailers
market portable air conditioners as
energy-efficient alternatives to room air
conditioners.

Commenters also addressed the
timing of DOE’s test procedure and the
FTC’s labeling requirement. The
California IOUs agreed that FTC should
wait until DOE finalizes the test
procedure for portable air conditioners
before requiring an EnergyGuide label.
They explained that the DOE procedure
is likely to include new metrics to
address portable air conditioners’
performance comparability, peak-
demand performance, and actual usage.
AHAM strongly urged the Commission
to align the label implementation date to
coincide with DOE’s compliance date
for energy conservation standards.
Given the considerable burdens
associated with designing products to
meet such standards, AHAM noted that
EPCA sets a five-year lead-in period for
manufacturers to comply.1? During that
period, companies must ensure that new
and existing products meet the
applicable standard. According to
AHAM, the pre-development,
development, and tooling phases for
new product launches can take years
and require extensive company
resources, time, and coordination.
AHAM cautioned that any requirement
to distribute labels prior to the DOE
standards compliance date will require
companies to divert resources from
developing new, more efficient

11 See 42 U.S.C. 6295(1).
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products.?2 In addition, in AHAM’s
view, if FTC requires labels before this
date, manufacturers would have to test
and label all the low-efficiency models
they plan to discontinue because such
models do not meet the DOE
standards.13

Discussion: Consistent with the
comments, the Commission continues to
conclude that labeling for portable air
conditioners will aid consumers in their
purchasing decisions. On June 1, 2016
(81 FR 35242), DOE issued a final test
procedure for these products, thus
establishing a means to test and label
them.

However, the content and timing of
DOE’s new test procedure raises several
new issues. First, in its test procedure
notice, DOE explained that its test
procedures do not generate comparable
results for portable and room air
conditioners. In response to stakeholder
concerns about this inconsistency, DOE
plans to consider amending the room air
conditioner procedure to address this
issue. However, it is not clear when this
change will occur. In the meantime, the
inconsistent results might lead
consumers to draw inaccurate
conclusions regarding comparative
yearly energy cost estimates. However,
such problems will arise only if
consumers consider portable and room
air conditioners to be reasonable
substitutes for one another. The
Commission raised this issue in the
NPRM. In declining to propose
combined portable AC and room AC
comparability ranges, the Commission
stated that ‘it is not clear whether
consumers routinely compare portable
air conditioners to room air conditioners
when shopping.” 14 As discussed above,
commenters split in their opinions on
this issue. AHAM, without elaboration,
agreed with the Commission’s proposal

12 AHAM also explained that it will take
significant time for manufactures to determine the
list of active models and, out of those models,
identify those that qualify as “‘basic models” under
DOE and FTC regulations.

13Finally, AHAM noted that the testing and
labeling involved would be more burdensome than
the estimates included in the Paperwork Reduction
Act analysis of the 2015 NPRM. Specifically,
AHAM estimated: 32 hours per model for testing (8
hours X 4 units, as well as up to 4 hours for
preparing the data); 40 hours per model for
reporting; and 40 hours per model for label
preparation. It is unclear whether AHAM'’s
reporting burden estimate refers to annual
certification reports or to new model reports.
Annual reports include all models under current
production (including models previously reported
to the database). It is also unclear whether an
estimate of 40 hours for label drafting is per model
rather than, perhaps more justifiably, per product
type or per manufacturer. As noted in the
Paperwork Reduction Act discussion below, the
Commission seeks clarification regarding these
estimates.

1480 FR at 67357.

to keep the ranges separate. In contrast,
the Joint Commenters, citing several
examples, asserted that consumers do,
in fact, make such comparisons.
Likewise, DOE stated in its recent test
procedure Notice that “comparative
ratings between room ACs and portable
ACs [are] desirable,” implying that
consumers do compare these
products.15 Given the possibility that
the two labels would lead consumers to
make inaccurate comparisons between
portable AC and room AC models, the
Commission proposes waiting to issue
final portable air conditioner labels
until the two test procedures are
harmonized. In addition, once such
harmonized data is available, the
Commission proposes combining range
categories for portable ACs and room
ACs given commenter evidence
suggesting consumers do, in fact,
compare the two product types.1¢ The
Commission seeks comment on all
aspects of this proposal.?

Second, the Commission seeks
comment on the timing and content of
reporting requirements for portable air
conditioners. The NPRM indicated that
the Commission would simply follow
DOE’s reporting requirements for these
products. However, at this time, DOE
has not established such provisions.
Given the current absence of DOE
reporting requirements, commenters
should address the types of information
that FTC should collect pending DOE
reporting rules.

Finally, now that DOE has issued a
final test procedure and is proceeding to
set a compliance date for efficiency
standards, the Commission seeks input
on the overall timing of label
requirements. The 2015 NPRM
explained the Commission would
establish labeling requirements
sometime after the test procedure’s
publication. However, industry
commenters, citing significant burdens
associated with testing and labeling,
urged the Commission to synchronize
any new labeling requirements with the
DOE standards compliance date. In light
of these concerns, the Commission seeks
comments on whether the final label
requirement should coincide with the
future DOE standards compliance date

1581 FR at 35251. DOE also noted ‘“‘the many
similarities between room ACs and portable ACs in
design, cost, functionality, consumer utility, and
applications.” See 81 FR at 35250.

16 The Commission proposes to group the ranges
by size only and not by product configuration (e.g.,
reverse cycle or louvered sides).

17 Consistent with the Commission’s recent
decision on room air conditioners, the portable AC
label would appear on the product box, not the unit
itself. In addition, the portable AC label would
disclose the Combined Energy Efficiency Ratio
(CEER). 80 FR 67285, 67292 (Nov. 2, 2015).

or the Commission should require the
new labels sooner.

B. Large-Diameter and High-Speed
Small Diameter Ceiling Fan Labels

The Commission recently issued
updated ceiling fan labels, which the
Commission will require on all fan
boxes within two years. In publishing
the new label, the Commission excluded
large-diameter fans (i.e., 84 inches or
greater in diameter) and high-speed
small-diameter (HSSD) fans because the
new DOE test procedure prescribes
significantly different operating
assumptions (hours per day) for these
models.18 The DOE test procedure
dictates a 6.4-hour per day operating
assumption for standard fans but a 12-
hour per day figure for large-diameter
and HSSD models.19 As a result, the
DOE test yields substantially different
yearly cost estimates for fans with the
same power consumption. Absent
adequate disclosures alerting consumers
to the different operating assumptions
on these models, the resulting
inconsistencies could be confusing or
even misleading. Accordingly, the
Commission seeks comment on the need
for, and content of, large-diameter and
HSSD fan labels. Commenters should
address whether EnergyGuide labels or
other required labels for these two fan
types are necessary to help consumers
make purchasing decisions, whether
consumers commonly compare these
fan types to more conventional fans,
and, if so, what information is necessary
on the labels or other disclosures to
prevent confusion.

C. Electric Instantaneous Water Heaters

The Commission also proposes to
require EnergyGuide labels for electric
instantaneous water heaters. Although
the current Rule includes such products
in the “water heater” definition (section
305.3), DOE’s test procedure has not
included provisions for measuring the
annual energy consumption of electric
instantaneous models. Therefore, the
Commission has not required labels for
such products. However, DOE has
updated its test procedure to include
such a measurement.2? Accordingly, the

1881 FR 48620 (July 25, 2016). In its proposed test
procedure Notice, DOE described a HSSD fan as a
model that has a blade thickness of less than 3.2
mm at the edge or a maximum tip speed greater
than applicable limits set out by DOE and does not
otherwise qualify as “a very small-diameter ceiling
fan, highly-decorative ceiling fan or belt-driven
ceiling fan.” DOE also explained that “HSSD ceiling
fans generally operate at much higher speeds (in
terms of RPM) than standard or hugger ceiling fans,
and are installed in commercial applications.” 81
FR 1688, 1700, and 1703 (Jan. 13, 2016).

1981 FR at 48645.

2079 FR 40542 (July 11, 2014).
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Commission proposes to amend the
Rule to require labeling, and publish
comparability ranges for use on these
products in a final Rule. The labels will
follow the same format and content as
other covered water heaters. The final
Rule will require manufacturers to begin
using labels on their products within
180-days of the final Rule.

D. Plumbing ASME Reference Update

Background: The Commission also
proposed to update the marking and
labeling requirements in Section 305.16
to reference the current ASME standards
for showerheads and faucets
(“A112.18.1”), as well as water closets
and urinals (“A112.19.2”). The
proposed change would update these
references by removing the letter “M,”
which appeared in older, obsolete
versions of the standards’ titles (e.g.,
“A112.18.1M”). Under the proposal, the
Rule would require the markings to read
“A112.18.1” and “A112.19.2”
respectively, making them consistent
with the current designations referenced
in existing DOE water efficiency
standards (10 CFR part 430). EPCA
directs the Commission to amend the
labeling requirements to be consistent
with any revisions to these ASME
standards, unless the Commission finds
such amendments would be
inconsistent with EPCA’s purposes and
labeling requirements.2? In the proposal,
the Commission indicated it had found
no such inconsistency. Given the
routine nature of this change and the
minimal impact it would have on
consumers, the Commission proposed
providing manufacturers with two years
to revise the marking on their affected
plumbing products to include the
updated reference.

Comments: In response, plumbing
manufacturers and standards
organizations, including CSA, IAPMO,
PMI, and NSF, recommended the
Commission remove this marking
requirement for showerheads and
faucets (A112.18.1), as well as water
closets and urinals (A112.19.2).22 The
commenters offered several different
reasons. First, NSF and PMI argued that
consumers are unaware of the marking’s
relevance. They explained that
consumers do not associate the ASME

2142 U.S.C. 6294(a)(2)(E).

22The commenters recommended that, consistent
with EPCA’s requirements (42 U.S.C.
6294(a)(2)(E)(i) and 42 U.S.C. 6294(a)(2)(F)(1)), the
Commission retain the flow rate and water use
disclosures for these products to continue to help
consumers with their purchasing decisions. The
commenters also explained that the “M”
designation, a now obsolete reference to metric that
was in the standard’s title when Congress first
required marking, has since been removed from the
titles of both standards.

markings with product performance.
PMI and CSA also noted that the Energy
Labeling Rule does not require such
markings for most other covered
products, such as appliances, subject to
similar standards.23 Second, the
commenters (e.g., IAPMO, NSF) asserted
that existing requirements, as well any
revisions to them, impose unnecessary
and unreasonable burdens without any
corresponding benefit. NSF explained
that the marking requirements are
particularly burdensome for products
that have limited surface space. Third,
according to the commenters, the Rule’s
marking requirements are no longer
necessary because the ASME standards
themselves no longer require such
markings and all applicable plumbing
codes now impose similar disclosures
and require manufacturers to third-party
certify their products to the current
applicable standard.2+

Discussion: The Commission agrees
with commenters that the required
marking appears to have outlived its
usefulness, and that its removal likely
will have no negative impact on
consumers or other market participants.
In addition, as noted in the comments,
the current revisions of both ASME
standards no longer require these
markings. Because the NPRM did not
seek comments on this substantial
change, the Commission has provided
amendatory language in this Notice and
seeks comment on this issue.

ITI. Request for Comment

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before November 14, 2016. Write
“Energy Labeling Amendments (16 CFR
part 305) (Project No. R611004)” on
your comment. Your comment—
including your name and your state—
will be placed on the public record of
this proceeding, including, to the extent
practicable, on the public Commission
Web site, at https://www.ftc.gov/policy/
public-comments. As a matter of
discretion, the Commission tries to
remove individuals’ home contact
information from comments before
placing them on the Commission Web
site.

23 CSA noted that Canada does not require a
similar federal marking requirement, and that this
has not harmed Canadian residents.

24 At the time the Commission promulgated the
marking regulations, no such third-party
requirements existed. According to the commenters,
third-party certification also requires a small
certification mark on the product as well as
periodic product and manufacturing facilities
auditing to ensure ongoing compliance.
Additionally, certifiers maintain public listings on
their Web sites, which allows verification of
product compliance.

Because your comment will be made
public, you are solely responsible for
making sure that your comment does
not include any sensitive personal
information, such as anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure that your comment does
not include any sensitive health
information, such as medical records or
other individually identifiable health
information. In addition, do not include
any “[t]rade secret or any commercial or
financial information whichis. . .
privileged or confidential,” as discussed
in section 6(f) of the FTC Act, 15 U.S.C.
46(f), and FTC Rule 4.10(a)(2), 16 CFR
4.10(a)(2). In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you must follow the procedure
explained in FTC Rule 4.9(c), 16 CFR
4.9(c). Your comment will be kept
confidential only if the FTC General
Counsel grants your request in
accordance with the law and the public
interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comments online. To make sure that the
Commission considers your online
comment, you must file it at https://
ftepublic.commentworks.com/ftc/
plumbingnprm, by following the
instruction on the Web-based form. If
this Notice appears at http://
www.regulations.gov, you also may file
a comment through that Web site.

If you prefer to file your comment on
paper, mail your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
600 Pennsylvania Avenue NW., Suite
CC-5610 (Annex E), Washington, DC
20580, or deliver your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
Constitution Center, 400 7th Street SW.,
5th Floor, Suite 5610 (Annex E),
Washington, DC 20024. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

Visit the Commission Web site at
http://www.ftc.gov to read this NPRM
and the news release describing it. The
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FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding, as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before November 14, 2016. You can find
more information, including routine
uses permitted by the Privacy Act, in
the Commission’s privacy policy, at
http://www.ftc.gov/ftc/privacy.htm.
Because written comments appear
adequate to present the views of all
interested parties, the Commission has
not scheduled an oral hearing regarding
these proposed amendments. Interested
parties may request an opportunity to
present views orally. If such a request is
made, the Commission will publish a
document in the Federal Register
stating the time and place for such oral
presentation(s) and describing the
procedures that will be followed.
Interested parties who wish to present
oral views must submit a hearing
request, on or before October 4, 2016, in
the form of a written comment that
describes the issues on which the party
wishes to speak. If there is no oral
hearing, the Commission will base its
decision on the written rulemaking
record.

IV. Paperwork Reduction Act

The current Rule contains
recordkeeping, disclosure, testing, and
reporting requirements that constitute
information collection requirements as
defined by 5 CFR 1320.3(c), the
definitional provision within the Office
of Management and Budget (OMB)
regulations that implement the
Paperwork Reduction Act (PRA). OMB
has approved the Rule’s existing
information collection requirements
through May 31, 2017 (OMB Control No.
3084-0069). The proposed amendments
make changes in the Rule’s labeling
requirements that will increase the PRA
burden as detailed below.25
Accordingly, FTC staff will submit this
notice of proposed rulemaking and
associated Supporting Statement to
OMB for review under the PRA.26

25 The proposed changes to plumbing should
impose no additional burden beyond existing
estimates because such changes either impose no or
de minimis additional burdens, or manufacturers
should be able to incorporate the proposed changes
into their normally scheduled package or label
revisions without incurring additional burdens
beyond those already accounted for.

26 The PRA analysis for this rulemaking focuses
strictly on the information collection requirements
created by and/or otherwise affected by the
amendments. Unaffected information collection
provisions have previously been accounted for in
past FTC analyses under the Rule and are covered
by the current PRA clearance from OMB.

Burden estimates below are based on
Census data, DOE figures and estimates,
general knowledge of manufacturing
practices, and trade association advice
and figures. The FTC estimates that
there are about 450 basic models (i.e.,
units with essentially identical physical
and electrical characteristics) affected
by these amendments, including 100
electric instantaneous water heater
models, 130 large-diameter and 70 high-
speed small diameter fan models, and
150 portable air conditioner models. In
addition, FTC staff estimates that there
are 6 instantaneous water heater
manufacturers, 20 ceiling fan
manufacturers (of large-diameter and
high-speed small diameter models), and
45 portable air conditioner
manufacturers. The FTC estimates that
there are approximately 2,700,000
ceiling fan units (of the type relevant
here), 1,000,000 portable air conditioner
units, and 100,000 electric
instantaneous water heaters shipped
each year in the U.S.

Reporting: FTC staff estimates that the
average reporting burden for
manufacturers will be approximately
two minutes to enter label data per basic
model. Subject to further public
comment, including AHAM clarification
regarding its reporting burden estimate,
the FTC estimates that annual reporting
burden is approximately 15 hours [(2
minutes x 450 models)].

Labeling: The FTC additionally seeks
further public comment on its burden
estimate for labeling, including AHAM
clarification of its proffered estimate for
portable AC labeling. Provisionally, and
tied to prior FTC burden estimates for
labeling focused on the time to affix
product labels, FTC staff estimates
burden to be six seconds per unit;
accordingly, 6,334 hours (six seconds X
3,800,000 total annual product
shipments).

Testing: Manufacturers will require
approximately 3 hours to test each new
basic ceiling fan model, 24 hours for
each water heater, and 36 hours for
portable air conditioners.2? The FTC
estimates that, on average, 50% of the
total basic models are tested each year.
Accordingly, the estimated annual
testing burden for the three affected
products categories is 4,200 hours
[ceiling fans—300 hours (3 hours x 200
% .5); water heaters—1,200 hours (24
hours x 100 x .5); and PACs—2,700
hours (36 hours x 150 x .5)].

27 For portable ACs, the estimate assumes 3 units
tested at 8 hours apiece consistent with DOE
requirements, with an additional 4 hours for data
analysis. See DOE’s Compliance Certification
Management System at https://
www.regulations.doe.gov/ccms.

Recordkeeping: The Rule also requires
ceiling fan manufacturers to keep
records of test data generated in
performing the tests to derive
information included on labels. The
FTC estimates that it will take
manufacturers one minute per record
(i.e., per model) to store the data.
Accordingly, the estimated annual
recordkeeping burden would be
approximately 8 hours, rounded up (1
minute X 450 basic models).

Catalog Disclosures: Based upon FTC
staff research concerning the number of
manufacturers and online retailers, staff
estimates that there are an additional
300 catalog sellers who are subject to
the Rule’s catalog disclosure
requirements. Staff estimates further
that these sellers each require
approximately 3 hours per year to
incorporate the data into their catalogs.
This estimate is based on the
assumptions that entry of the required
information takes on average one
minute per covered product and that the
average online catalog contains
approximately 200 covered products
relevant here. Given that there is great
variety among sellers in the volume of
products that they offer online, it is very
difficult to estimate such numbers with
precision. In addition, this analysis
assumes that information for all 200
covered products is entered into the
catalog each year. This is a conservative
assumption because the number of
incremental additions to the catalog
from year to year is likely to be much
lower after initial start-up efforts have
been completed. Thus, the total annual
disclosure burden for all catalog sellers
of ceiling fans covered by the Rule is
900 hours (300 sellers x 3 hours).

Thus, estimated annual burden
attributable to the proposed
amendments is 11,457 hours (15 hours
for reporting + 6,334 hours for affixing
labels + 4,200 hours for testing + 8 hours
for recordkeeping + 900 disclosure
hours for catalog sellers).

Annual Labor Costs

Staff derived labor costs by applying
assumed hourly wages 28 to the burden
hours described above. In calculating
labor costs, the FTC assumes that
electrical engineers perform test
procedures, electronic equipment
installers affix labels, and data entry
workers enter label data, catalog

28 The mean hourly wages that follow are drawn
from “Occupational Employment and Wages—May
2015,” Bureau of Labor Statistics (“BLS”), U.S.
Department of Labor, Table 1, released March 30,
2016 (“National employment and wage data from
the Occupational Employment Statistics survey by
occupation, May 2015”), available at http://
www.bls.gov/news.release/ocwage.t01.htm.


http://www.bls.gov/news.release/ocwage.t01.htm
http://www.bls.gov/news.release/ocwage.t01.htm
https://www.regulations.doe.gov/ccms
https://www.regulations.doe.gov/ccms
http://www.ftc.gov/ftc/privacy.htm
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disclosures, and perform recordkeeping.
Average hourly wages for these labor
categories, based on BLS data, are as
follows: (1) Electrical engineers
($46.80); (2) electronic equipment
installers ($24.22); and (3) data entry
workers ($15.79).

Based on the above estimates and
assumptions, the total annual labor cost
for the five different categories of
burden under the Rule, applied to the
affected product categories, is derived as
follows:

Reporting (Data Entry): 15 hours (450 basic
models x 2 minutes) x $15.79/hour (data
entry workers) = $237

Labeling (Affixing Labels): 6,334 hours x
$24.22 (electronic equipment installers) =
$153,409

Testing: 4,200 hours x $46.80/hour (electrical
engineers) = $196,560

Recordkeeping: 8 hours x $15.79/hour (data
entry workers) = $126

Catalog Disclosures: 1,200 hours x $15.79/
hour (data entry workers) = $18,948
Thus, the total annual labor cost is

approximately $369,280.

Estimated annual non-labor cost
burden: Manufacturers are not likely to
require any significant capital costs to
comply with the proposed amendments.
Industry members, however, will incur
the cost of printing labels for each
covered unit. The estimated label cost,
based on $.03 per label, is $114,000
(3,800,000 % $.03).

Total Estimate: Accordingly, the
estimated total hour burden of the
proposed amendments is 11,457 with
associated labor costs of $369,280 and
annualized capital or other non-labor
costs totaling $114,000.

Pursuant to section 3506(c)(2)(A) of
the PRA, the FTC invites comments on:
(1) Whether the proposed information
collection is necessary, including
whether the information will be
practically useful; (2) the accuracy of
our burden estimates, including
whether the methodology and
assumptions used are valid; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(4) ways to minimize the burden of the
collection of information. All comments
should be filed as prescribed in the
ADDRESSES section above, and must be
received on November 14, 2016.

Comments on the proposed
recordkeeping, disclosure, and reporting
requirements subject to review under
the PRA should additionally be
submitted to OMB. If sent by U.S. mail,
they should be addressed to Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for the Federal
Trade Commission, New Executive
Office Building, Docket Library, Room

10102, 725 17th Street NW.,
Washington, DC 20503. Comments sent
to OMB by U.S. postal mail, however,
are subject to delays due to heightened
security precautions. Thus, comments
instead should be sent by facsimile to
(202) 395-5806.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 through 612, requires that
the Commission provide an Initial
Regulatory Flexibility Analysis (IRFA)
with a proposed rule and a Final
Regulatory Flexibility Analysis (FRFA),
if any, with the final rule, unless the
Commission certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. See 5 U.S.C. 603 through 605.

The Commission does not anticipate
that the proposed rule will have a
significant economic impact on a
substantial number of small entities.
The Commission recognizes that some
of the affected manufacturers may
qualify as small businesses under the
relevant thresholds. However, the
Commission does not expect that the
economic impact of the proposed
amendments will be significant because
these amendments involved routine
labeling requirements commonly
implemented by the affected entities
and the burden of the requirements is
not large as discussed in the Paperwork
Reduction Act section of this Notice.

FTC staff estimates that the
amendments will apply to 200 online
and paper catalog sellers of covered
products and about 71 product
manufacturers. Staff expects that
approximately 150 qualify as small
businesses, all of which are online or
paper catalog sellers.

Accordingly, this document serves as
notice to the Small Business
Administration of the FTC’s
certification of no effect. To ensure the
accuracy of this certification, however,
the Commission requests comment on
whether the proposed rule will have a
significant impact on a substantial
number of small entities, including
specific information on the number of
entities that would be covered by the
proposed rule, the number of these
companies that are small entities, and
the average annual burden for each
entity. Although the Commission
certifies under the RFA that the rule
proposed in this notice would not, if
promulgated, have a significant impact
on a substantial number of small
entities, the Commission has
determined, nonetheless, that it is
appropriate to publish an IRFA in order
to inquire into the impact of the
proposed rule on small entities.

Therefore, the Commission has prepared
the following analysis:

A. Description of the Reasons That
Action by the Agency Is Being Taken

The Commission is proposing
expanded product coverage and
additional improvements to the Rule to
help consumers in their purchasing
decisions for high efficiency products.

B. Statement of the Objectives of, and
Legal Basis for, the Proposed Rule

The objective of the rule is to improve
the effectiveness of the current labeling
program. The legal basis for the Rule is
the Energy Policy and Conservation Act
(42 U.S.C. 6292 et seq).

C. Small Entities to Which the Proposed
Rule Will Apply

Under the Small Business Size
Standards issued by the Small Business
Administration, appliance
manufacturers qualify as small
businesses if they have fewer than 1,000
employees (for other household
appliances the figure is 500 employees).
Catalog sellers qualify as small
businesses if their sales are less than
$8.0 million annually. FTC staff
estimates that there are approximately
150 catalog sellers subject to the
proposed rule’s requirements that
qualify as small businesses.29 The FTC
seeks comment and information
regarding the estimated number or
nature of small business entities for
which the proposed rule would have a
significant economic impact.

D. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The changes under consideration
would slightly increase reporting or
recordkeeping requirements associated
with the Commission’s labeling rules as
discussed above. The amendments
likely will increase compliance burdens
by extending the labeling requirements
to portable air conditioners,
instantaneous electric water heaters,
and certain ceiling fan types. The
Commission assumes that the label
design change will be implemented by
data entry workers and underlying
testing done by electrical engineers.

E. Duplicative, Overlapping, or
Conflicting Federal Rules

The Commission has not identified
any other federal statutes, rules, or
policies that would duplicate, overlap,
or conflict with the proposed rule. The
Comimission invites comment and
information on this issue.

29 See 75 FR at 41712 (July 19, 2010).
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F. Significant Alternatives to the * * * ' . Deadline
Proposed Rule (23) Portable air conditioners, Product category for data
The Commission seeks comment and ~ * * oo o submission

information on the need, if any, for (p) Energy efficiency rating means the Refrigerators Aug. 1

; ; following product-specific energy usage e — g
alternative compliance methods that, 0 gPp P gy g Refrigerators-freezers ............... Aug. 1.

P . . 9 g
consistent with the statutory degc_rlptors: Annual fuel utilization FIEEZErS ...cvvviveveecvererereseeeeanns Aug. 1.
requirements, would reduce the efficiency (AFUE) for furnaces; energy Central air conditioners  .............. July 1.
economic impact of the rule on small efficiency ratio (EER) for room air Heat pumps .......cccvvveieeveeennenen. July 1.
entities. For example, the Commission conditioners and portable air Dishwashers ..... June 1.
is currently unaware of the need to conditioners; seasonal energy efficiency =~ Water heaters .......... R R May 1.
adopt any special provisions for small ratio (SEER) for the cooling function of Rot_om and portable air condi- July 1.
entities. However, if such issues are central air conditioners and heat pumps; Furlggggss' Mav 1
identified, the Commission could heating seasonal pe.rformanc.e factor Pool heaters ... Ma§ 1.
consider alternative approaches such as ~ (HSPF) for the heating function of heat  gjothes washers .................. Oct. 1.
extending the effective date of these pumps; airflow efflcu?npy for ceiling Fluorescent lamp ballasts ........... Mar. 1.
amendments for catalog sellers to allow  fans; and, thermal efficiency (TE) for Showerheads ...........ccccvverrunne. Mar. 1.
them additional time to comply beyond  pool heaters, as these descriptors are FauCets ......coeoevrvriccierereinin, Mar. 1.
the labeling deadline set for determined in accordance with tests Water closets ..., Mar. 1.
manufacturers. Nonetheless, if the prescribed under section 323 of the Act ~ Celling fans ..., Mar. 1.
comments filed in response to this (42 U.S.C. 6293). These product-specific Hl?allsh e Tt I\S/Iar.t 11'
notice identify small entities that are energy usage descriptors shall be used etal halide lamp TIXIUres .......... ept. 1.
. P . X General service fluorescent Mar. 1.

affected by the proposed rule, as well as  in satisfying all the requirements of this lamps.
alternative methods of compliance that ~ part. Medium base compact fluores- | Mar. 1.
would reduce the economic impact of * * * * * cent lamps.
the rule on such entities, the m 3.In § 305.3, add paragraph (z) toread  General service incandescent Mar. 1.
Commission will consider the feasibility as follows: lamps.
of such alternatives and determine §3053 Description of covered products Televisions ..., June 1.
whether they should be incorporated > . ) . " . . . . .

into the final rule.

VI. Communications by Outside Parties
to the Commissioners or Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding, from any outside
party to any Commissioner or
Commissioner’s advisor, will be placed
on the public record. See 16 CFR
1.26(b)(5).

VII. Proposed Rule

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

For the reasons discussed above, the
Commission proposes to amend part
305 of title 16, Code of Federal
Regulations, as follows:

PART 305—ENERGY AND WATER USE
LABELING FOR CONSUMER
PRODUCTS UNDER THE ENERGY
POLICY AND CONSERVATION ACT
(“ENERGY LABELING RULE”)

m 1. The authority citation for Part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.
m 2.In § 305.2, redesignate paragraph
(1)(23) as (1)(24), add new paragraph
(1)(23), and revise paragraph (p) to read
as follows:

§305.2 Definitions.

* * * * *

(z) Portable air conditioner means a
portable encased assembly, other than a
‘“packaged terminal air conditioner,”
‘“room air conditioner,” or
“dehumidifier,” that delivers cooled,
conditioned air to an enclosed space,
and is powered by single-phase electric
current. It includes a source of
refrigeration and may include additional
means for air circulation and heating.

m 4. Amend § 305.7 by revising
paragraph (f) to read as follows:

§305.7 Determinations of capacity.
* * * * *

(f) Room air conditioners and portable
air conditioners. The capacity shall be
the cooling capacity in Btu’s per hour,
as determined according to appendix F
to 10 CFR part 430, subpart B, but
rounded to the nearest value ending in
hundreds that will satisfy the
relationship that the value of EER used
in representations equals the rounded
value of capacity divided by the value
of input power in watts. If a value
ending in hundreds will not satisfy this
relationship, the capacity may be
rounded to the nearest value ending in
50 that will.

* * * * *
m 5. In § 305.8, revise paragraph (b)(1) to
read as follows:

§305.8 Submission of data.

(b)(1) All data required by § 305.8(a)
except serial numbers shall be
submitted to the Commission annually,
on or before the following dates:

m 6. Amend § 305.11 by revising the
section heading and paragraphs (f)(5)
and (8) to read as follows:

§305.11 Labeling for refrigerators,
refrigerator-freezers, freezers, dishwashers,
clothes washers, water heaters, room air
conditioners, portable air conditioners, and
pool heaters.

* * * * *

* % %

(5) Unless otherwise indicated in this
paragraph, estimated annual operating
costs for refrigerators, refrigerator-
freezers, freezers, clothes washers,
dishwashers, room air conditioners,
portable air conditioners, and water
heaters are as determined in accordance
with §§305.5 and 305.10. Thermal
efficiencies for pool heaters are as
determined in accordance with § 305.5.
Labels for clothes washers and
dishwashers must disclose estimated
annual operating cost for both electricity
and natural gas as illustrated in the
sample labels in appendix L to this part.
Labels for dual-mode refrigerator-
freezers that can operate as either a
refrigerator or a freezer must reflect the
estimated energy cost of the model’s
most energy-intensive configuration.

* * * * *

(8) Labels for refrigerators,
refrigerator-freezers, freezers,
dishwashers, clothes washers, and water
heaters must contain the model’s
estimated annual energy consumption
as determined in accordance with
§ 305.5, and as indicated on the sample
labels in appendix L to this part. Labels
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for room air conditioners, portable air
conditioners, and pool heaters must
contain the model’s energy efficiency
rating or thermal efficiency, as
applicable, as determined in accordance
with §305.5 and as indicated on the
sample labels in appendix L to this part.
* * * * *

m 7. Amend § 305.13 by revising
paragraph (a) to read as follows:

§305.13 Labeling for ceiling fans.

(a) Ceiling fans.—(1) Content. Any
covered product that is a ceiling fan
shall be labeled clearly and
conspicuously on the package’s
principal display panel with the
following information on the label
consistent with the sample label in
Appendix L to this part:

(1) Headlines, including the title
“EnergyGuide,” and text as illustrated
in the sample labels in Appendix L to
this part;

(ii) The product’s estimated yearly
energy cost based on [12 hours per day
for fans greater than 84 inches in
diameter and for high velocity small-
diameter fans, and 6.4 hours for all
other covered models] hours use per day
and 12 cents per kWh;

(iii) The product’s airflow expressed
in cubic feet per minute and determined
pursuant to § 305.5 of this part;

(iv) The product’s energy use
expressed in watts and determined
pursuant to § 305.5 of this part as
indicated in the sample label in
appendix L of this part;

(v) The statement “Based on 12 cents
per kWh and [12 hours per day for fans
greater than 84 inches in diameter and
for high velocity small-diameter fans,
and 6.4 hours for all other covered
models] use per day”’;

(vi) The statement “Your cost
depends on rates and use’’;

(vii) The statement “All estimates
based on typical use, excluding lights”;

(viii) The statement “The higher the
airflow, the more air the fan will move;”

(ix) The statement “Airflow
Efficiency: _ Cubic Feet Per Minute
Per Watt”;

(x) The address ftc.gov/energy;

(xi) For fans less than 19 inches in
diameter, the label shall display a cost
range of $10 to $50 along with the
statement underneath the range “Cost
Range of Similar Models (18” or
smaller)”’;

(xii) For fans from 19 or more inches
and less than 84 inches in diameter, the
label shall display a cost range of $3 to
$34 along with the statement
underneath the range “Cost Range of
Similar Models (19”-83").

(xiii) For fans more than 83 inches in
diameter, the label shall display a cost

range of $49 to $734 along with the
statement underneath the range “Cost
Range of Similar Models (greater than
83").”

(xiv) For high velocity, small diameter
fans, the label shall display a cost range
of $8 to $85 along with the statement
underneath the range “Cost Range of
Similar Models.”

(xv) Placement of the labeled product
on the scale proportionate to the lowest
and highest estimated annual energy
costs as illustrated in the Sample Labels
in appendix L. When the estimated
annual energy cost of a given model
falls outside the limits of the current
range for that product, the manufacturer
shall place the product at the end of the
range closest to the model’s energy cost.

(xvi) The ENERGY STAR logo as
illustrated on the ceiling fan label
illustration in Appendix L for qualified
products, if desired by the
manufacturer. Only manufacturers that
have signed a Memorandum of
Understanding with the Department of
Energy or the Environmental Protection
Agency may add the ENERGY STAR
logo to labels on qualifying covered
products; such manufacturers may add
the ENERGY STAR logo to labels only
on those products that are covered by
the Memorandum of Understanding;

(2) Label size, color, and text font. The
label shall be four inches wide and three
inches high. The label colors shall be
black text on a process yellow or other
neutral contrasting background. The text
font shall be Arial or another equivalent
font. The label’s text size, format,
content, and the order of the required
disclosures shall be consistent with the
ceiling fan label illustration of appendix
L of this part.

(3) Placement. The ceiling fan label
shall be printed on or affixed to the
principal display panel of the product’s
packaging.

(4) Additional information. No marks
or information other than that specified
in this part shall appear on this label,
except a model name, number, or
similar identifying information.

(5) Labeling for “multi-mount” fans.
For “multi-mount” fan models that can
be installed either extended from the
ceiling or flush with the ceiling, the
label content must reflect the lowest
efficiency (cubic feet per watt)
configuration. Manufacturers may
provide a second label depicting the

efficiency at the other configuration.
* * * * *

m 8. Amend § 305.16 by revising
paragraphs (a)(3), (a)(4), (b)(3), and (b)(4)
to read as follows:

§305.16 Labeling and marking for
plumbing products.

(a) I

(3) The package for each showerhead
and faucet shall disclose the
manufacturer’s name and the model
number.

(4) The package or any label attached
to the package for each showerhead or
faucet shall contain at least the
following: The flow rate expressed in
gallons per minute (gpm) or gallons per
cycle (gpc), and the flow rate value shall
be the actual flow rate or the maximum
flow rate specified by the standards
established in subsection (j) of section
325 of the Act, 42 U.S.C. 6295(j). Each
flow rate disclosure shall also be given
in liters per minute (L/min) or liters per
cycle (L/cycle).

(b) E

(3) The package, and any labeling
attached to the package, for each water
closet and urinal shall disclose the flow
rate, expressed in gallons per flush (gpf),
and the water use value shall be the
actual water use or the maximum water
use specified by the standards
established in subsection (k) of section
325 of the Act, 42 U.S.C. 6295(k). Each
flow rate disclosure shall also be given
in liters per flush (Lpf).

(4) With respect to any gravity tank-
type white 2-piece toilet offered for sale
or sold before January 1, 1997, which
has a water use greater than 1.6 gallons
per flush (gpf), any printed matter
distributed or displayed in connection
with such product (including packaging
and point-of-sale material, catalog
material, and print advertising) shall
include, in a conspicuous manner, the

words ‘“For Commercial Use Only.”
* * * * *

§305.20 [Amended]

m 9.In § 305.20, remove the term ‘“room
air conditioners” wherever it appears
and add, in its place, the term “room
and portable air conditioners.”

m 10. Add Appendix D6 to read as
follows:

Appendix D5 to Part305—Water
Heaters—Instantaneous—Electric

RANGE INFORMATION

Capacity Range of estimated
annual energy costs
Capacity (dollars/year)
(maximum
flow rate);
gallons per Low High
minute (gpm)
“Very Small’—
less than 1.6 * *
“Low”—1.7 to
2.7 s * *
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RANGE INFORMATION—Continued

Capacity Range of estimated
annual energy costs
Capacity (dollars/year)
(maximum
flow rate);
gallons per Low High
minute (gpm)
“Medium”—2.8
t03.9 it * *
“High”—over 4.0 * *

m 11. Revise Appendix E to read as
follows:

Appendix E to Part 305—Room and
Portable Air Conditioners

RANGE INFORMATION

) Range of estimated
“f:%‘gi‘ggﬁﬁ;s annu%l energy costs
capacity in (dollars/year)
Btu’s/hr Low High
Less than 6,000
BtU ..o * *
6,000 to 7,999
BtU ..cooeereeeee. * *
8,000 to 13,999
BtU ..o * *
14,000 to 19,999
BtU ..o * *
20,000 and
more Btu ....... * *

*No data submitted.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2016—21783 Filed 9-9-16; 8:45 am]
BILLING CODE 6750-01-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 229, 232, 239 and 249

[Release Nos. 33-10201; 34-78737; File No.
S7-19-16]

RIN 3235—-AL95
Exhibit Hyperlinks and HTML Format

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: We are proposing
amendments that would require
registrants that file registration
statements and periodic and current
reports that are subject to the exhibit
requirements under Item 601 of
Regulation S-K, or that file on Forms F-
10 or 20-F, to include a hyperlink to
each exhibit listed in the exhibit index
of these filings. To enable the inclusion
of such hyperlinks, the proposed

amendments would also require that
registrants submit all such filings in
HyperText Markup Language (“HTML”)
format.

DATES: Comments should be received on
or before October 27, 2016.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

¢ Send an email to rule-comments@
sec.gov. Please include File Number S7—
19-16 on the subject line; or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments to Brent J.
Fields, Secretary, Securities and
Exchange Commission, 100 F Street NE.,
Washington, DC 20549-1090.

All submissions should refer to File
Number S7-19-16. This file number
should be included on the subject line
if email is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change;
we do not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.
Studies, memoranda or other
substantive items may be added by the
Commission or staff to the comment file
during this rulemaking. A notification of
the inclusion in the comment file of any
such materials will be made available
on the SEC’s Web site. To ensure direct
electronic receipt of such notifications,
sign up through the “Stay Connected”
option at www.sec.gov to receive
notifications by email.
FOR FURTHER INFORMATION CONTACT: N.
Sean Harrison, Special Counsel, at (202)
551-3430, in the Office of Rulemaking,
Division of Corporation Finance, U.S.
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: We are
proposing amendments to Item 601 of

Regulation S-K,! Forms 20-F 2 and F-
10,3 and Rules 11,4 102 5 and 105 6 of
Regulation S-T.”

I. Introduction

Since the Commission’s
implementation of the Electronic Data
Gathering, Analysis, and Retrieval
system (“EDGAR”) in 1984 to automate
the receipt, processing, and
dissemination of documents required to
be filed under the federal securities
laws,® we have sought to make EDGAR
more efficient and comprehensive. For
example, in 2000, we adopted rule and
form amendments in connection with
the modernization of EDGAR that
allowed registrants to file EDGAR
documents in the HTML format.® In
addition, we expanded the permissible
use of hyperlinks in EDGAR filings to
allow filers to hyperlink to other
documents within the same filing and to
hyperlink to documents contained in
other filings in the EDGAR database.
Recently, we issued a concept release
examining the business and financial
information Regulation S—K requires
registrants to disclose, how this
information is presented, where and
how this information is disclosed and
how we can leverage technology as part
of these efforts.1® The S—K Concept
Release was a product of the staff’s work
on the Disclosure Effectiveness
Initiative, which is part of a
comprehensive evaluation of the
Commission’s disclosure requirements
recommended in the staff’s Report on
Review of Disclosure Requirements in
Regulation S-K (“S—-K Study”).11 In
furtherance of the objectives of the
Disclosure Effectiveness Initiative, we
are proposing rule amendments to Item

117 CFR 229.601.

217 CFR 249.20f.

317 CFR 239.40.

417 CFR 232.11.

517 CFR 232.102.

617 CFR 232.105.

717 CFR 232.10 et seq.

8 See Electronic Filing, Processing and
Information Dissemination System, Release No. 33—
6519 (Mar. 30, 1984) [49 FR 12707].

9 See Rulemaking for EDGAR System, Release No.
33-7855 (Apr. 24, 2000) [65 FR 24788]. Filers also
may submit unofficial copies of filings in Portable
Document Format (“PDF”’). See Rule 104 of
Regulation S-T [17 CFR 232.104].

10 See Business and Financial Disclosure
Required by Regulation S-K, Release No. 33—10064
(Apr. 13, 2016) [81 FR 23916] (“S—-K Concept
Release”). The Division of Corporation Finance is
reviewing the disclosure requirements in
Regulation S-K [17 CFR 229 et seq.] and Regulation
S-X[17 CFR 210 et seq.], and is considering ways
to improve the disclosure regime for the benefit of
both public companies and investors.

11 The S-K Study was mandated by Section 108
of the Jumpstart Our Business Startups Act. See
Public Law 112-106, Sec. 108, 126 Stat. 306 (2012).
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601 of Regulation S—K and Rules 102 12
and 105 of Regulation S-T to require
registrants to include a hyperlink to
each exhibit identified in the exhibit
index in any registration statement or
report that is required to include
exhibits under Item 601.1 In addition,
because the text-based American
Standard Code for Information
Interchange (“ASCII”’) format cannot
support functional hyperlinks, we are
proposing to require registrants filing
such registration statements or reports
to file these forms on EDGAR in HTML.
We discuss these proposed amendments
in more detail below.

II. Discussion of the Proposed
Amendments

Item 601 of Regulation S—K specifies
the exhibits that registrants must file
with registration statements filed under
the Securities Act of 1933 (‘‘Securities
Act”’) 4 and Securities Exchange Act of
1934 (“Exchange Act”’) 15 and with
periodic and current reports under the
Exchange Act, which we will refer to
collectively in this release as the
“‘registration statements and reports.”
Item 601 also requires registrants to
include an exhibit index that lists each
exhibit included with the filing.16 Once
an exhibit is filed, registrants can
incorporate it by reference to meet the
exhibit requirements in subsequent
filings to the extent permitted by our
rules or the applicable disclosure
form.1”

Currently, filers must submit
electronic filings to the Commission
using the EDGAR system in either the
ASCII format or the HTML format.
HTML has features that allow electronic
documents prepared in this format to
include hyperlinks that link to another
place within the same document or to
a separate document. A document filed
in ASCII format can include a cross-
reference, but it cannot support a
functional hyperlink. Since the time we

12Rule 102 of Regulation S-T sets forth
requirements for exhibits included in electronic
filings.

13 The proposed amendments exclude exhibits
filed with Form ABS-EE [17 CFR 249.1401] and any
eXtensive Business Reporting language (“XBRL”)
exhibits. See futher discussion below.

1415 U.S.C. 77a et seq.

1515 U.S.C. 78a et seq.

16 See Item 601(a)(2) of Regulation S-K [17 CFR
229.601(a)(2)], Rule 102 of Regulation S-T [17 CFR
232.102] and Exchange Act Rule 0-3(c) [17 CFR
240.0-3(c)].

17 See, e.g., Item 10(d) of Regulation S-K [17 CFR
229.10(d)]. Item 10(d) provides, with certain
exceptions, that where rules, regulations, or
instructions to forms of the Commission permit
incorporation by reference, a document may be so
incorporated by reference to the specific document
and to the prior filing or submission in which such
document was physically filed or submitted.

updated the EDGAR system to accept
HTML formatted documents, HTML has
become the predominant format used by
registrants. During 2015, over 99% of
the filings that were made on the forms
that would be affected by the proposed
amendments were filed in HTML.18

Under the current system, someone
seeking to retrieve and access an exhibit
that has been incorporated by reference
must review the exhibit index to
determine the filing in which the
exhibit is included, and then must
search through the registrant’s filings to
locate the relevant filing to review for
the particular exhibit. This process can
be both time consuming and
cumbersome. We believe that requiring
registrants to include hyperlinks from
the exhibit index to the actual exhibits
filed would facilitate easier access to
these exhibits for investors and other
users of the information.

Rule 105 of Regulation S-T sets forth
the limitations on, and liability for, the
use of HTML documents and hyperlinks
in EDGAR filings. Rule 105, among
other things, currently permits
hyperlinking to other documents within
the same filing, such as exhibits, and to
documents contained in other forms or
schedules that have been previously
filed on EDGAR. Rule 105 prohibits
hyperlinking to sites, locations or
documents outside of the EDGAR
system.

We are proposing to amend Item 601
of Regulation S-K and Rules 11, 102 1°
and 105 of Regulation S-T to require
registrants to include a hyperlink to
each filed exhibit as identified in the
exhibit index, unless the exhibit is filed
in paper pursuant to a temporary or
continuing hardship exemption under
Rules 201 or 202 of Regulation S-T or
pursuant to Rule 311 of Regulation S—
T.20 The proposed amendments would
apply to nearly all of the forms that are
required to include exhibits under Item

18 During the 2015 calendar year, over 114,000 of
these forms were filed on EDGAR. Approximately
845 of those filings were submitted in the ASCII
format.

19Rule 102 of Regulation S-T requires each
exhibit to an electronic filing to be filed
electronically unless there is an applicable
exemption.

2017 CFR 232.201, 232.202 and 232.311.

601,21 specifically Forms S-1,22 S-3,23
S—4,24 §-8,25 S—11,26 F—1,27 F-3,28 F—
4,29 SF—1,30 and SF-3 31 under the
Securities Act; and Forms 10,32 10-K,33
10-Q, 8-K,34 and 10-D 35 under the
Exchange Act. In addition, we are
proposing corresponding amendments
to Form F-10 and Form 20-F.

The proposed amendments exclude
the exhibits filed with Form ABS-EE
because the form is used solely to
facilitate the filing of tagged data and
related information that must be filed as
exhibits to the form. Form ABS-EE does
not permit exhibits to be incorporated
by reference and the exhibits are in
unconverted code. Therefore, we believe
it is not necessary to require that Form
ABS-EE include hyperlinks to the
exhibits that must be filed with the
form. The proposed amendments also
exclude any XBRL exhibits that are filed
with the affected forms because the
XBRL exhibits similarly are in
unconverted code and not incorporated
by reference into other filings.36

21 The proposed amendments exclude Form
ABS-EE, see footnote 13 above. Although the
disclosure forms used by registered investment
companies would not be covered by the proposed
amendments, some investment companies file
annual reports on Form 10-K. Those investment
companies would be subject to the proposed
amendments. The staff will consider whether the
proposals discussed in this release should be
extended to a broader group of registrants or
additional form types. Any future rulemaking
proposals that may stem from the staff’s
consideration would be subject to notice and public
comment.

2217 CFR 239.11.

2317 CFR 239.13.

2417 CFR 239.25.

2517 CFR 239.16b.

2617 CFR 239.18.

2717 CFR 239.31.

2817 CFR 239.33.

2917 CFR 239.34.

3017 CFR 239.44.

3117 CFR 239.45.

3217 CFR 249.210.

3317 CFR 249.310.

3417 CFR 249.308.

3517 CFR 249.312.

36 The Commission has recently announced a
time-limited program to permit registrants to
voluntarily file structured financial statement data
using Inline XBRL. Inline XBRL will allow
registrants to file the required information and data
tags in one document rather than requiring a
separate exhibit for the interactive data, and may
help inform future Commission rulemaking in this
area. Order Granting Limited and Conditional
Exemption Under Section 36(a) of the Securities
Exchange Act of 1934 from Compliance with
Interactive Data File Exhibit Requirement in Forms
6-K, 8-K, 10-Q, 10-K, 20-F and 40-F to Facilitate
Inline Filing of Tagged Financial Data, Release No.
34-78041 (June 13, 2016) [81 FR 39741]. The
amendments we are proposing in this release and
the Inline XBRL program are part of the
Commission’s continuing efforts and interest in
modernizing the format of the information filed on
EDGAR to make it more accessible to investors and
other users.



Federal Register/Vol.

81, No. 176/Monday, September 12,

2016/ Proposed Rules 62691

Under the proposed amendments, a
registrant would be required to include
an active hyperlink to each exhibit
identified in the exhibit index of the
filing. If the filing is a periodic or
current report under the Exchange Act,
a registrant would be required to
include an active hyperlink to each
exhibit listed in the exhibit index when
the report is filed. If the filing is a
registration statement, the registrant
would only be required to include an
active hyperlink to each exhibit in the
version of the registration statement that
becomes effective.3” We preliminary
believe that this would ensure that the
most complete exhibit index is
hyperlinked and located in one primary
document.

Because the ASCII format does not
support hyperlink functionality, the
exhibit hyperlinking requirement would
be feasible only if registrants are
required to file in HTML. We are
therefore proposing that all registrants
be required to file the forms affected by
the proposals in HTML format.38

We also propose to revise Item
601(a)(2) to remove obsolete language
from the item relating to paper filings.

Request for Comment

1. Should we require registrants to
include hyperlinks from the exhibit
index to the exhibits identified in the
index for the registration statements and
reports, as proposed?

2. Should we exclude the Form ABS—
EE exhibits and the XBRL exhibits that
are filed with other forms as proposed?
What would be the costs and benefits to
requiring registrants to hyperlink to
such exhibits?

3. Registrants often file multiple pre-
effective amendments before a
registration statement becomes effective.
Each pre-effective amendment may
include one or more exhibits that the
registrant has not filed previously. For
example, when a registrant first files a
Form S-1, the registrant will list the
exhibits and indicate by asterisk and
footnote those that will be filed in future
amendments. By the time the
registration statement becomes effective,

37 Similarly, for a registration statement, or post-
effective amendment to a registration statement,
that becomes effective upon filing with the
Commission, an active hyperlink to each exhibit
listed in the exhibit index of such registration
statement or post-effective amendment would be
required at the time of filing. See proposed
amendments to Rule 105 of Regulation S-T.

38 We are also considering ways to further
enhance the presentation and usability of the
exhibit index. HTML tags identifying the exhibit
index would make it possible to include a
hyperlink to the exhibit index on a registrant’s
search results EDGAR landing page. This could
allow investors and other users to more easily
access the exhibits.

the registrant typically has filed most or
all of the exhibits in previous
amendments. Should we require
registrants to include hyperlinks to the
exhibits filed with the initial
registration statement and each pre-
effective amendment? Should we
require registrants to include hyperlinks
from the exhibit index to the exhibits
included in each pre-effective
amendment to all of the exhibits filed
with each such amendment, as well as
previously filed exhibits to the
registration statement? Should we
require that active hyperlinks be
included in other pre-effective
registration statements, such as those
that include a preliminary prospectus
distributed in connection with an offer,
often known as a red herring
prospectus?

4. Should we revise Form 6-K filed by
foreign private issuers and/or other
MJDS forms, such as Forms F—7, F-8,
and F—80, to require exhibit hyperlinks
even though all exhibits filed with these
forms will be attached to them?

5. Are there any particular difficulties
in requiring registrants to provide
hyperlinks to the exhibits identified in
Item 601 of Regulation S—K that are filed
with a registration statement or report as
proposed?

6. Our rules currently do not require
a registrant that filed an exhibit in paper
prior to the time that it became subject
to mandated electronic filing on EDGAR
to refile the exhibit in electronic format,
although the registrant has the option to
do s0.39 Our rules permit a registrant to
incorporate by reference an exhibit
previously filed in paper into electronic
filings. Accordingly, there may be some
instances in which a registrant
incorporates by reference an exhibit
previously filed in paper, such as its
articles of incorporation, into a Form
10-K or other form, but cannot include
a hyperlink to that paper-based exhibit.
Accordingly, a proposed instruction to
amended Rule 105 of Regulation S-T
would provide that no hyperlink is
required for any exhibit incorporated by
reference that has not been filed in
electronic format. Should we require
registrants to refile electronically any
exhibit previously filed in paper so that
they can include a hyperlink from the
exhibit index to the exhibit? If so, how
long should registrants be given to refile
such exhibits? Are there alternatives
that we should consider to address this
situation?

39 See Rule 102(a) of Regulation S-T. Rule 102(a)
states an electronic filer may, at its option, restate
in electronic format an exhibit it incorporated by
reference that was originally filed in paper format.

7. Would smaller reporting companies
and non-accelerated filers that currently
file in ASCII face any specific
difficulties or incur any unreasonable
costs in converting their filings to
HTML format? If so, should we keep the
ASCII format as an EDGAR filing option
for these filers? 40

8. Are there more effective ways to
improve access to documents filed as
exhibits by registrants that we should
consider? As an alternative to the
proposed amendments, should we
require registrants to file and update a
compilation of exhibits separately from
the Form 10-K or other forms? If so,
which exhibits should be included in
the compilation and how frequently
should registrants have to update them?
Should we revise the exhibit numbering
scheme to help investors more readily
identify exhibits? Would a more
detailed numbering or identification
system improve investors’ access to the
information filed as exhibits?

III. Economic Analysis

As discussed above, we are proposing
amendments that would require
registrants that file registration
statements and reports that are subject
to the exhibit requirements under Item
601 of Regulation S—K, or that file on
Forms F—10 or 20-F, to include a
hyperlink to each exhibit identified in
the exhibit index of these filings and to
submit all such filings in HTML
format.4? We are sensitive to the costs
and benefits of the proposed
amendments. In this economic analysis,
we examine the existing baseline, which
consists of the current regulatory
framework and market practices, and
discuss the potential benefits and costs
of the proposed amendments, relative to
this baseline, and their potential effects
on efficiency, competition, and capital
formation.42 We also consider the
potential costs and benefits of
reasonable alternatives to the proposed
amendments.

40 We estimate that in calendar year 2015, 175
registrants filed a registration statement or report in
ASCIIL Approximately 74% of these ASCII filings
were filed by smaller reporting companies or non-
accelerated filers.

41 As indicated in note 13 above, the proposed
amendments exclude Form ABS-EE.

42 Exchange Act Section 23(a)(2) [15 U.S.C.
78w(a)] requires us, when adopting rules, to
consider the impact that any new rule would have
on competition. In addition, Section 2(b) of the
Securities Act [15 U.S.C. 77b(b)] and Section 3(f) of
the Exchange Act [15 U.S.C. 78c(f)] direct us, when
engaging in rulemaking that requires us to consider
or determine whether an action is necessary or
appropriate in the public interest, to consider, in
addition to the protection of investors, whether the
action will promote efficiency, competition, and
capital formation.
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Where practicable, we attempt to
quantify the economic effects of the
proposed amendments; however, in
certain cases, we are unable to do so
because we lack the necessary data. We
do, however, provide a qualitative
assessment of the likely economic
effects. We request comment on all
aspects of the economic effects,
including the costs and benefits of the
proposals and possible alternatives to
the proposed amendments. We
particularly welcome comments that
include data or qualitative information
that would enable us to quantify the
costs and benefits associated with the
proposals and alternative
implementations of the proposed
amendments.

A. Baseline

The proposed amendments would
affect all registrants that file registration
statements and reports that are required
to include exhibits under Item 601 of
Regulation S-K, specifically Forms S—1,
S-3, S—4, S-8, S-11, SF-1, SF-3, F-1,
F-3, and F—4 under the Securities Act
and Forms 10, 10-K, 10-Q, 8-K, and
10-D under the Exchange Act. In
addition, the proposed amendments
would affect Forms F-10 and 20-F.
Although registrants that currently file
registration statements and reports in
HTML format would not be affected by
the requirement to file in HTML format,
they would be required to include
hyperlinks from the exhibits identified
in the exhibit index to the actual
exhibits that are filed with the
document or that were previously filed
with another document. Because the
ASCII format does not support
hyperlink capabilities, registrants that
currently file these forms and reports in
ASCII format would be required to file
in HTML in addition to complying with
the proposed exhibit hyperlink
requirement.

We estimate that, in calendar year
2015, 9,589 registrants filed either a

registration statement or a report in
HTML, while 175 registrants made
filings in ASCII. Table 1 below shows
the number of registration statements
and reports that registrants filed with
the Commission in calendar year 2015.
Table 1 also presents the number of
filings submitted in HTML format and
ASCII format, respectively, excluding
amendments. Because hyperlinking is
not available in ASCII format, we
present the baseline analysis of filings
separately for HTML and ASCII formats.

TABLE 1—NUMBER OF REGISTRATION
STATEMENTS AND REPORTS FILED IN
2015

Securities Act Number of.flllngs
p . (excluding
registration amendments)
statements and Ex-

change Act forms HTML ASCII
849 9
700 9
349 0
2,135 6
37 0
Form SF-1 ............ 0 0
Form SF-3 .... 48 0
Form F—1 ..... 79 0
Form F-3 .. 69 0
Form F-4 ..... 24 0
Form F-10 ... 41 0
Form 1043 ... 118 19
Form 20-F ... 685 0
Form 10-K ............ 7,596 63
Form 10-Q ........... 21,474 162
Form 8-K44 .. 74,041 366
Form 10-D 5,393 211

As shown in Table 1, among the types
of forms affected by the proposed
amendments, Forms S—1, S-8, 10-K,
10-Q, 10-D, and 8-K were the most
frequently filed in HTML format in
2015. As a proxy for registrants’ size, we
used the filer status that registrants
reported in their Form 10-K in calendar
year 2015. We found that 32% of the
registration statements and reports
(excluding amendments) filed in HTML
format were filed by large accelerated

TABLE 2—NUMBER OF EXHIBITS

filers, 20% by accelerated filers and
44% by smaller reporting companies or
non-accelerated filers.45 In calendar
year 2015, on average, large accelerated
filers filed more registration statements
and reports in HTML format (16.5) than
accelerated filers (14.9) or smaller
reporting companies and non-
accelerated filers (9.7).

In calendar year 2015, a limited set of
form types were filed in ASCII format.
In particular, Forms 8-K, 10-D, 10-Q
and 10-K were the form types that were
most frequently filed in ASCII format.
We found that only 4% of the
registration statements and reports
(excluding amendments) filed in ASCII
were filed by large accelerated filers; 3%
by accelerated filers; and 74% by
smaller reporting companies or non-
accelerated filers.#6 As in the case of
filings in HTML format, in calendar year
2015, on average, large accelerated filers
more registration statements and reports
in ASCII format (7.4) than accelerated
filers (6.8) or smaller reporting
companies and non-accelerated filers
(5.6).

i. HTML Filers

To draw a baseline indicative of the
current disclosure practices by HTML
filers, we selected a random sample of
570 filings from 2015 registration
statements and reports (excluding
amended filings). This sample included
150 randomly selected Form 10-K
filings and 420 randomly selected other
filings in HTML format.

The proposed amendments would
require registrants to include hyperlinks
for all exhibits listed in the exhibit
index, whether included with the filing
or incorporated by reference from a
previously filed document. Table 2
below shows the average and median
number of exhibits 47 listed in the
random sample of 570 filings by the
type of forms affected by the proposed
amendments.

Number of exhibits listed Number of exhibits filed Number of exhibits incorporated
in the index with the form by reference Number of
sampled filings
Average 48 Median 49 Average Median Average Median
Form S—1 ... 29.8 21.0 8.3 45 21.5 5.5 36

43 The number of Form 10s includes Forms 10—
12B and 10-12G.

44 The number of Form 8-Ks also includes Form
8—K12Bs.

45 The remaining 4% of 2015 filings in HTML
format were filed by registrants whose filer status
was not indicated.

46 The remaining 19% of 2015 filings in ASCII
format were filed by registrants whose filer status
was not indicated.

47 In counting the number of exhibits, we did not
include exhibits filed by pre-effective amendment
because they would not be affected by the proposed
amendments as only the version of a registration
statement that becomes effective would require
hyperlinks. Moreover, we did not include the
following exhibits: 101.INS XBRL Instance

Taxonomy; 101.SCH XBRL Taxonomy Extension
Schema Document; 101.CAL XBRL Taxonomy
Extension Calculation Linkbase Document; 101.DEF
XBRL Taxonomy Extension Definition Linkbase
Document; 101.LAB XBRL Taxonomy Extension
Labels Linkbase Document; and 101.PRE XBRL
Taxonomy Extension Presentation Linkbase
Document because XBRL exhibits are not covered
by the proposal.
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TABLE 2—NUMBER OF EXHIBITS—Continued
Number of exhibits listed Number of exhibits filed Number of exhibits incorporated
in the index with the form by reference Number of
sampled filings
Average 48 Median 49 Average Median Average Median

Form S-3 ..o, 10.1 8.0 4.7 4.0 54 4.0 42

Form S-4 30.7 15.0 9.1 6.5 21.6 7.5 32

Form S-8 ....... 54 4.0 21 2.0 3.3 25 48

Form S—11 ... 15.3 11.0 7.6 25 7.7 0.0 12

FOrmM SF—1 o | oiiiiirrriiienis | et eriieeniie | eeesiieeeesiieessieees | eesseeesssreeesssseeess | sereeessseeeessiseeesnes | eeessseesssieeeesanees 0

Form SF-3 ..... 9.3 7.0 4.6 25 4.7 2.0 20

Form F—1 ...... 16.9 16.0 15.7 12.0 1.2 0.0 15

Form F-3 .... 7.0 6.0 41 4.0 2.9 25 22

Form F—4 ....... 20.1 12.0 14.4 10.0 5.7 0.5 14

Form F-10 ..... 12.2 11.0 4.75 3.0 7.45 7.0 20

Form 10 .......... 52 2.0 4.6 2.0 0.6 0.0 23

Form 20-F ..... 28.2 24.0 5.3 7.0 22.9 17.0 25

Form 10-K ..... 38.9 33.5 7.4 7.0 31.5 25.0 150

Form 10-Q ..... 6.4 4.0 41 4.0 2.3 0.0 34

Form 8-K ....... 1.7 1.0 1.1 1.0 0.6 0.0 49

Form 10-D ..... 0.0 0.0 0.0 0.0 0.0 0.0 28

All FOrms ......ccooeeveenene. 19.5 10.0 5.7 4.0 13.8 3.0 570
Forms S—1, S—4, S-11,
F-1, F—4, F-10, 20—

Fand 10K ....cccoeee. 32.8 25.0 8.3 7.0 245 16.0 304

Other Forms & Reports 5.4 4.0 2.9 2.0 2.5 0.0 266

Table 2 shows a significant variation
in the number of exhibits listed in the
exhibit index across different types of
forms. Among the Securities Act
registration statements, Forms S—1, S—4,
S-11, F-1, F—4 and F-10 typically
contain a large number of exhibits,
while among the Exchange Act reports,
Forms 20-F and 10-K contain
significantly more exhibits than other
form types. Overall, Forms S-1, S—4, S—
11, F-1, F—4, F-10, 20-F and 10-K had
a median number of 25 exhibits,
compared to a median of four exhibits
in the other nine types of registration
statements and reports. Forms S—1, S—4,
S-11, F-1, F—4, F-10, 20-F and 10-K
also had significantly more exhibits
incorporated by reference than the other
nine types of registration statements and
reports affected by the proposed
amendments.

In general, the number of exhibits
increases with a registrant’s size. Of the

570 sampled filings, the filings by large
accelerated filers had a median of 16
exhibits, of which six were incorporated
by reference; filings by accelerated filers
had a median 14 exhibits, of which five
were incorporated by reference; and
filings by smaller reporting companies
and non-accelerated filers had a median
of 12 exhibits, of which only two were
incorporated by reference.

Of the 570 sampled filings, we found
that the exhibit indexes of only 6% of
the filings included hyperlinks. We
found only two filings that included
hyperlinks for all exhibits. In the 30
instances when registrants did not
include hyperlinks for all exhibits, they
were more likely to include hyperlinks
to exhibits filed with the document. Of
the sampled filings on Form S-1, S—4,
S-11, F-1, F—4, F-10, 20-F and 10-K,
approximately 7% had exhibit indexes
that contained hyperlinks for one or
more exhibits in the index (“partially

hyperlinked”). In particular, while we
found no fully hyperlinked Form 10-K,
8% of the 150 sampled Form 10-Ks
were partially hyperlinked.

To check whether current
hyperlinking practices differ among
registrants, we looked at registrants’ filer
status and found that smaller reporting
companies and non-accelerated filers
were more inclined to include
hyperlinks to their exhibits than large
accelerated filers or accelerated filers.
We also reviewed the most recent Form
10—Ks filed in calendar year 2015 by
each of the companies on the Fortune
100 list, which includes the largest 100
U.S. companies.?® We found no
companies in the Fortune 100 list that
provided hyperlinks to any of the
exhibits listed in their most recent Form
10-K exhibit indexes.

TABLE 3—TYPE OF FORMS FROM WHICH EXHIBITS WERE INCORPORATED BY REFERENCE

Other forms Other forms
Exhibit incorporated with without
by reference F°r(m°/ )3‘1 F°'(rl} )F - FO”ZL/)O‘K Fo”zl/z)o": F°r(mcy ?‘K F°'T°/1)°‘Q exhibit index | exhibit index
From: ° ° ° ° ° ° requirement | requirement5?
(%) (%)
Into:
Form S—1 .......... 11 0 14 0 54 11 1
Form S-3 .......... 16 0 4 0 58 11 8 3
Form S—4 ........ 17 0 14 0 38 17 6

48 Average represents the sum of number of
exhibits divided by the number of sampled forms
for each form type.

49 Median represents the middle number of
exhibits for each form type when the numbers of

exhibits are listed from the smallest to the largest.
For instance, for Forms S—1, the number of exhibits
listed in the index ranged from 0 to 125, with 21

as the middle number.

50 Ejght entities included in the Fortune 100 list
are privately-held companies; therefore, no Form
10-Ks were available for them.
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TABLE 3—TYPE OF FORMS FROM WHICH EXHIBITS WERE INCORPORATED BY REFERENCE—Continued

o Other forms Other forms
E}’,‘*}ggr'gr‘fggporated Form -1 | Form F-1 | Form 10-K | Form20-F | Form8-K | Form 10-Q | .t | without
From: (%) (%) (%) (%) (%) (%) requirement requirement 51

(%) (%)

Form S-8 .......... 20 1 9 0 38 14 6 12

Form S—11 ...... 0 0 0 0 59 1 34 6

Lo TS e O L [ O [ P PSSP PPN

Form SF-3 . 5 0 0 0 30 0 60 5

Form F—1 .......... 0 44 0 33 0 0 0 23

Form F-3 ......... 0 43 0 22 0 0 15 20

Form F—4 ... 0 54 0 24 3 0 4 15

Form F-10 . 0 0 0 0 0 0 3 97

Form 10 ............ 0 0 57 0 7 0 0 36

Form 20-F ........ 0 31 0 50 1 1 3 14

Form 10-K ........ 12 0 15 0 41 15 6 11

Form 10-Q . 1 0 27 0 47 4 5 16

Form 8K .......... 55 0 0 0 36 0 0 9

Form 10-D ........ 0 0 0 0 0 0 0 0

As discussed below, under the
proposed amendments, the hyperlink
requirement would make exhibits
incorporated by reference in the affected
registration statements and reports more
easily accessible. For the exhibits
incorporated by reference that were
listed in the 570 sampled filings, Table
3 shows the form types from which the
exhibits were incorporated. The
majority of exhibits were incorporated
from the same registration statements
and reports affected by the proposed
amendments. For example, exhibits in
Forms S—1 were largely incorporated
from previously filed Forms 8-K, 10-K,
S-1, 10-Q, and 10. Only a small
percentage of exhibits were
incorporated from form types without
an exhibit index requirement, such as
proxy statements.

ii. ASCII Filers

We reviewed 183 registration
statements and reports filed in ASCII
format in calendar year 2015. In
particular, we reviewed all of the 63
Form 10-Ks and a randomly selected
sample of 120 other forms filed in ASCII
format. The exhibit indexes in the ASCII
filings listed significantly lower
averages and median numbers of
exhibits than in HTML filings. For
example, the sampled Form 10-Qs
reported a median of three exhibits, of
which two were filed with the form. The
63 Form 10-Ks filed in ASCII format in

51 Pursuant to Securities Act Rule 411 [17 CFR
230.411] and Exchange Act Rule 12b-23 [17 CFR
240.12b-23], registrants can, under certain
conditions, incorporate information by reference in
answer, or partial answer, to an item of a
registration statement or report. Generally, the
incorporated information must be filed as an exhibit
to the registration statement or report. In our
analysis of the 570 sampled filings, we found
several exhibits that were filed for this purpose.

2015 included a median of seven
exhibits, mostly incorporated by
reference. Given that the ASCII format
does not support hyperlinks, no exhibit
index included hyperlinks.

B. Potential Economic Effects

Relative to conventional, unlinked
cross-references, hyperlinks would not
only supply users with the location of
a specific exhibit, but also allow users
to reach that location more easily and
quickly. Requiring exhibit hyperlinks
would help investors and other users to
access a particular exhibit more
efficiently as they would not need to
search within the filing or through
different filings made over time to locate
the exhibit. We expect that hyperlinks
would be more beneficial in reducing
search costs in the case of exhibits
incorporated by reference than in the
case of exhibits filed with the filing, and
in particular, we expect these benefits to
be most pronounced in the case of
incorporation by reference from a filing
that was not recently filed because more
recent filings are displayed first.
Further, we expect hyperlinks would
have greater benefits in the case of
registrants that submit more filings.
Overall, we believe the proposed
amendments would reduce search costs
for investors. For example, depending
on the nature of the business or size of
the registrant, a registrant may file
multiple registration statements or
reports in a given quarter or fiscal year.
Requiring exhibit hyperlinks would
make it easier for investors and other
users to find and access a particular
exhibit that was originally filed with a
previous filing.

To the extent that hyperlinks ease the
navigation process for investors and
other users, hyperlinks may also

facilitate a more thorough review of a
registrant’s registration statements and
reports and encourage more effective
monitoring over time. The potential
reduction of search costs and the
enhanced ability of investors to review
a registrant’s disclosure may result in
more informed investment and voting
decisions, potentially enhancing
allocative efficiency and capital
formation by registrants.

As a result of the proposed
amendments, we expect that both
HTML and ASCII registrants would
incur compliance costs to include
hyperlinks in their exhibit indexes. The
cost of inserting a hyperlink to an
exhibit incorporated by reference would
likely be greater than the cost of
inserting a hyperlink to an exhibit filed
with the document. While the average
cost itself of inserting an hyperlink is
minimal,52 the total hyperlinking costs
for registrants would be a function of
two main factors: (1) How many
registration statements and reports a
registrant files that require an exhibit
index; and (2) how many exhibits in the
exhibit index of these registration
statements and reports are either filed
with the filing or incorporated by
reference. Overall, we expect that these
costs would increase with the size of the
registrant as larger filers tend to file
more registration statements and reports
and have more exhibits.

In particular, for filers reporting in
HTML, our baseline analysis indicates
that few filers currently include fully
hyperlinked exhibit indexes in
registration statements and reports. Our
analysis of a random sample of

52 See Section IV. Paperwork Reduction Act, C.
Burden and Cost Estimates Related to the Proposed
Amendments, for costs estimates related to the
proposed rule.
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registration statements and reports filed
in 2015 indicates that approximately
6% of HTML filers included at least a
partially hyperlinked exhibit index in
their filings. For these HTML filers, the
cost of fully hyperlinking their exhibit
indexes could be less than for those
HTML filers that did not hyperlink their
exhibit indexes.

Filers reporting in ASCII would incur
costs to switch to HTML, in addition to
the costs of including hyperlinks in
their exhibit indexes. While the
registrants that filed in ASCII that
would be affected by the proposal to
require HTML are primarily small
entities, we expect that the costs of
switching to HTML would not be
significant because the cost of software
with built-in HTML and hyperlink
features is minimal. Overall, given the
modest costs involved, we do not expect
that the proposed amendments would
have significant competitive effects for
registrants.

C. Alternatives

We considered four alternatives to the
proposed amendments. First, instead of
requiring hyperlinks in the exhibit
index within registration statements and
reports requiring an exhibit index under
Item 601 of Regulation S-K and Forms
F—10 and 20-F, we considered requiring
registrants to include hyperlinks in a
subset of these registration statements
and reports. For example, we could
have limited the hyperlinks requirement
to exhibit indexes in those registration
statements and reports that typically
include lengthy exhibit indexes. Our
analysis of a random sample of
registration statements and reports filed
in calendar year 2015 indicates that
exhibit indexes are more frequently
filed in Forms S—1, S-8, 10-K, 10-Q, 8-
K, and 10-D, but are lengthier in Forms
S-1, S—4, S-11, F-1, F-4, F-10, 20-F,
and 10-K based on the average and
median number of exhibits included in
the exhibit index. For example, Forms
8-K and 10-Q are frequently filed but
typically list a limited number of
exhibits, most of which are included in
the filing itself. Relative to the proposed
amendments, the alternative of limiting
the scope of the exhibit hyperlink
requirement to fewer form types would
lead to cost savings for registrants but
also a smaller reduction in search costs
for investors and other users.

Second, instead of requiring
registrants to hyperlink each exhibit
included in the exhibit index, we
considered requiring registrants to
hyperlink only exhibits incorporated by
reference. Our analysis of the random
sample of 2015 filings indicates that,
among the registration statements and

reports, Forms 20-F and 10-K typically
include a higher number of exhibits
incorporated by reference. This
alternative would lead to nominal cost
savings for registrants but also a smaller
reduction in search costs for investors,
although search costs related to exhibits
filed with the document may be
relatively limited.

Third, we considered requiring
registrants to file and update a
compilation of exhibits separately from
the Form 10-K and other forms. A
separate compilation of exhibits could
have more prominence and make it
easier for investors and other users to
access relevant information on EDGAR,
as there would be only one compilation
for all exhibits regardless of what forms
a registrant may file. Requiring a
separate compilation, however, would
impose an additional burden on
registrants to prepare, file and update
this disclosure and could make our
disclosure regime more complex to the
extent that relevant information is
spread over multiple filings.

Fourth, we considered excluding
ASCII filers from the proposed
requirement to hyperlink to each exhibit
identified in the exhibit index and
permitting them to continuing filing in
ASCII. Relative to the proposed
amendments, this alternative could be
beneficial to ASCII filers as they would
not incur the additional, although
minimal, compliance costs of switching
to HTML and hyperlinking their exhibit
indexes. However, under this
alternative, investors and other users of
the information disclosed in ASCII
filings would not benefit from reduced
search costs.

Request for Comment

We request comment on the potential
costs and benefits of the proposed rules
and whether the rules, if adopted,
would promote efficiency, competition,
and capital formation or have an impact
or burden on competition. Commenters
are requested to provide empirical data,
estimation methodologies, and other
factual support for their views, in
particular, on costs and benefits
estimates.

IV. Paperwork Reduction Act

A. Background

Certain provisions of our rules and
forms that would be affected by the
proposed amendments contain
‘““collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995
(“PRA”).53 The Commission is
submitting the proposal to the Office of

5344 U.S.C. 3501 et seq.

Management and Budget (“OMB”) for
review in accordance with the PRA.54
The titles for the collections of
information are:

“Form S—1" (OMB Control No. 3235-0065);
“Form S-3" (OMB Control No. 3235-0073);
“Form S—4"’ (OMB Control No. 3235-0324);
“Form S—8”’ (OMB Control No. 3235-0066);
“Form S—11"" (OMB Control No. 3235-0067);
“Form F—1" (OMB Control No. 3235-0258);
“Form F-3" (OMB Control No. 3235-0256);
“Form F—4" (OMB Control No. 3235-0325);
“Form F-10" (OMB Control No. 3235-0380);
“Form SF—1"’ (OMB Control No. 3235-0707);
“Form SF-3"’ (OMB Control No. 3235-0690);
“Form 10" (OMB Control No. 3235-0064);
“Form 20-F"’ (OMB Control No. 3235-0288);
“Form 10-K”’ (OMB Control No. 3235-0063);
“Form 10-Q” (OMB Control No. 3235-0070);
“Form 8—K” (OMB Control No. 3235-0060);
“Form 10-D”’ (OMB Control No. 3235-0604);
“Regulation S—K”” (OMB Control No. 3235—
0071); and
“Regulation S-T”” (OMB Control No. 3235—
0424).55

The forms, reports and Regulation S—
K, were adopted under the Securities
Act and the Exchange Act and set forth
the disclosure requirements for
registration statements and reports filed
by registrants to help investors make
informed investment and voting
decisions. Regulation S-T was adopted
under the Securities Act and the
Exchange Act and sets forth the
requirements for the electronic
submission of documents filed or
otherwise submitted to the Commission.
The hours and costs associated with
preparing and filing the forms and
reports constitute reporting and cost
burdens imposed by each collection of
information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
requirement unless it displays a
currently valid OMB control number.
Compliance with the information
collections is mandatory. Responses to
the information collections are not kept
confidential and there is no mandatory
retention period for the information
disclosed.

B. Summary of the Proposed
Amendments

As described in more detail above, we
are proposing amendments to
Regulations S—K and S-T and Forms F—
10 and 20-F to require registrants that
file registration statements and reports

5444 U.S.C. 3507(d) and 5 CFR 1320.11.

55 The paperwork burdens from Regulations S-K
and S-T are imposed through the forms that are
subject to the requirements in these regulations and
are reflected in the analysis of those forms. To avoid
a PRA inventory reflecting duplicative burdens and
for administrative convenience, we assign a one-
hour burden to each of Regulation S-K and
Regulation S-T.
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subject to the exhibit requirements of
Item 601 of Regulation S—K, or that file
on Forms F—10 and 20-F, to submit
these registration statements and reports
in HTML format and to include a
hyperlink from each exhibit identified
in the exhibit index of such forms to the
exhibit as filed on EDGAR. Because the
software tools to prepare and file
documents in HTML are widely used
and available at minimal cost, we do not
believe this requirement would
appreciably change the existing burden
estimates for the affected registration
statements or reports, which already
include the time and expense to prepare
and file in electronic format on EDGAR.

C. Burden and Cost Estimates Related to
the Proposed Amendments

We anticipate that the proposed
amendments requiring registrants to
hyperlink to exhibits would increase the
burdens and costs for registrants to
prepare and file the affected forms. We
believe the burdens associated with
hyperlinking exhibits would be small as
the registrant would already be
preparing the exhibits and exhibit index
for the related filing and would have

readily available all the information
necessary to create the hyperlinks. In
addition, we assume that the average
burden hours of requiring exhibit
hyperlinks would vary based on the
number of exhibits that are included
with a filing. For purposes of the PRA,
based on the average and median
number of exhibits shown in Table 2
above, we estimate the average burden
for a registrant to hyperlink to exhibits
would be three hours for Forms S-1, S—
4, S-11, SF-1, F-1, F—4, F-10, 20-F and
10-K; two hours for Forms S-3, S-8,
SF-3, F-3, 10 and 10-Q; and one hour
for Forms 10-D and 8-K.

These estimates represent the average
burden for all registrants, both large and
small. In deriving our estimates, we
recognize that the burdens will likely
vary among individual registrants based
on a number of factors, including the
size and complexity of their operations.

The tables below show the total
annual compliance burden, in hours
and in costs, of the collection of
information resulting from the proposed
amendments.5¢ The burden estimates
were calculated by multiplying the
estimated number of responses by the

estimated average amount of time it
would take an issuer to prepare and
review the exhibit hyperlinks. The
portion of the burden carried by outside
professionals is reflected as a cost, while
the portion of the burden carried by the
issuer internally is reflected in hours.
For purposes of the PRA, we estimate
that 75% of the burden of preparation
for Exchange Act reports is carried by
the registrant internally and that 25% of
the burden of preparation is carried by
outside professionals retained by the
registrant at an average cost of $400 per
hour.57 For the registration statements
on Forms 10, S-1, S-3, S—4, S—-11, F-1,
F-3, F—4, SF-1 and SF-3, and the
Exchange Act report on Form 20-F, we
estimate that 25% of the burden of
preparation is carried by the company
internally and that 75% of the burden
of preparation is carried by outside
professionals retained by the company
at an average cost of $400 per hour. For
the registration statement on Form S-8,
we estimate that 50% of the burden of
preparation is carried by the company
internally and that 50% of the burden
of preparation is carried by outside
professionals.

TABLE 4—INCREMENTAL PAPERWORK BURDEN UNDER THE PROPOSED AMENDMENTS FOR EXCHANGE ACT FORMS

Proposed
Incremental Total :
number of . 25% Professional
Exchange act forms affected burdtfa:rrt;ours/ bllr}?c;g?ﬁgtjlrls 75% Company Professional costs
responses
(A) (B) (C)=(A)*(B) | (D)=(C)*0.75 | (E)=(C) *0.25 | (F) = (E) * $400
FOrm 10 .o 238 2 476 119 357 $142,800
Form 20-F ... 725 3 2,175 544 1,631 652,400
Form 10-K ... 8,137 3 24,411 18,308 6,103 2,441,200
Form 10-Q ... 22,907 2 45,814 34,361 11,454 4,581,600
Form 8—K ...occciiiiiieecieeeieeee 118,387 1 118,387 88,790 29,597 11,838,800
Form 10-D ..o 13,014 1 13,014 9,761 3,254 1,301,600
I ] <= U PSRN BRSRRRR P20 2l A R R 20,958,400

TABLE 5—INCREMENTAL PAPERWORK BURDEN UNDER THE PROPOSED AMENDMENTS FOR SECURITIES ACT REGISTRATION

STATEMENTS
. . ) Proposed Incremental Total ;
Securities act registration number of : 75% Professional
statemen?s affected burd?cr;"r%ours/ dﬂfégg‘ﬁgtj,ls 25% Company Professional costs
responses

(A) (B) (C)=(A)*(B) | (D)=(C)* 025 | (E)=(C)*0.75 | (F) = (E) * $400
Form S—1 901 3 2,703 676 2,027 $810,900
Form S-3 1,082 2 2,164 541 1,623 649,200
Form S—4 619 3 1,857 464 1,393 557,100
Form S-8 2,200 2 4,400 2,200 2,200 880,000
Form S—11 ... 100 3 300 75 225 90,000
Form SF-1 ... 6 3 18 5 13 5,400
Form SF-3 ... 71 2 142 36 106 42,600
Form F-1 63 3 189 47 142 56,700

56 For convenience, the estimated hour and cost
burdens in the table have been rounded to the
nearest whole number.

57 We recognize that the costs of retaining outside
professionals may vary depending on the nature of
the professional services, but for purposes of this
PRA analysis we estimate that such costs would be
an average of $400 per hour. This estimate is based

on consultations with several registrants, law firms
and other persons who regularly assist registrants
in preparing and filing reports with the
Commission.



Federal Register/Vol. 81, No. 176 /Monday, September 12, 2016 / Proposed Rules

62697

TABLE 5—INCREMENTAL PAPERWORK BURDEN UNDER THE PROPOSED AMENDMENTS FOR SECURITIES ACT REGISTRATION

STATEMENTS—Continued

Proposed
" . . Incremental Total ;
Securities act registration number of . 75% Professional
statements affected burd?grrr:]ours/ gﬂfég?ﬁgtjls 25% Company Professional costs
responses
(A) (B) (C)=(A)*B) | (D)=(C)*0.25 | (E)=(C)*0.75 | (F) = (E) * $400
Form F=3 .. 107 2 214 54 160 64,200
Form F—4 e, 68 3 204 51 153 61,200
Form F=10 ..o 40 3 120 30 90 36,000
TOtAl e eeenis | et | eereeeee e 12,311 | e | e, 3,253,300

D. Request for Comment

We request comments in order to
evaluate: (1) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information would have
practical utility; (2) the accuracy of our
estimate of the burden of the proposed
collection of information; (3) whether
there are ways to enhance the quality,
utility and clarity of the information to
be collected; and (4) whether there are
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology.?8

Any member of the public may direct
to us any comments concerning the
accuracy of these burden estimates and
any suggestions for reducing the
burdens. Persons who desire to submit
comments on the collection of
information requirements should direct
their comments to the Office of
Management and Budget, Attention:
Desk Officer for the Securities and
Exchange Commission, Office of
Information and Regulatory Affairs,
Washington, DC 20503, and send a copy
of the comments to Brent J. Fields,
Secretary, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549-1090, with
reference to File No. S7-19-16.
Requests for materials submitted to the
OMB by us with regard to these
collections of information should be in
writing, refer to File No. S7-19-16 and
be submitted to the Securities and
Exchange Commission, Office of FOIA
Services, 100 F Street NE., Washington
DC 20549-0213. Because the OMB is
required to make a decision concerning
the collections of information between
30 and 60 days after publication, a
comment to the OMB is best assured of

58 We request comment pursuant to 44 U.S.C.
3506(c)(2)(B).

having its full effect if the OMB receives
it within 30 days of publication.

V. Initial Regulatory Flexibility Act
Analysis

This Initial Regulatory Flexibility
Analysis (IRFA) has been prepared in
accordance with the Regulatory
Flexibility Act.59 It relates to proposed
amendments that would require
registrants to submit registration
statements and reports in HTML format
and to include a hyperlink to each
exhibit that is filed with such
registration statement or report.

A. Reasons for, and Objectives of, the
Proposed Action

The main purpose of the proposed
amendments is to improve investors’
access to information—in particular, the
ability of EDGAR users to retrieve and
access exhibits that are filed with
certain registration statements and
reports.

B. Legal Basis

We are proposing the amendments
under Sections 6, 7, 8, 10 and 19(a) of
the Securities Act, and Sections 3, 12,
13, 15(d), 23(a), and 35A of the
Exchange Act.

C. Small Entities Subject to the
Proposed Rules

The proposed amendments would
affect some companies that are small
entities. The Regulatory Flexibility Act
defines “small entity” to mean “small
business,” “small organization,” or
“small governmental jurisdiction.” 6°
For purposes of the Regulatory
Flexibility Act, under our rules, an
issuer, other than an investment
company, is a ““small business” or
“small organization” if it had total
assets of $5 million or less on the last
day of its most recent fiscal year and is
engaged or proposing to engage in an
offering of securities that does not

595 U.S.C. 601 et seq.
605 U.S.C. 601(6).

exceed $5 million.6? An investment
company, including a business
development company,52 is considered
to be a ““small business” if it, together
with other investment companies in the
same group of related investment
companies, has net assets of $50 million
or less as of the end of its most recent
fiscal year.63 We believe that the
proposal would affect some small
entities that are investment companies.
We estimate that there are 837 issuers
that file with the Commission, other
than investment companies, that may be
considered small entities.64 In addition,
we estimate that there are 34 investment
companies that would be subject to the
proposed amendments that may be
considered small entities.

D. Reporting, Recordkeeping, and Other
Compliance Requirements

The proposed amendments would
impose new compliance requirements
for small entities. Under the proposals,
a registrant (including a small entity)
would be required to submit registration
statements and reports in HTML format
and to include a hyperlink to each
exhibit identified in the exhibit index to
such registration statement or report.

E. Duplicative, Overlapping, or
Conflicting Federal Rules

The proposed amendments would not
duplicate, overlap, or conflict with other
federal rules.

F. Significant Alternatives

The Regulatory Flexibility Act directs
us to consider alternatives that would
accomplish our stated objectives, while

61 See Securities Act Rule 157 [17 CFR 230.157]
and Exchange Act Rule 0-10(a) [17 CFR 240.0—
10(a)].

62 Business development companies are a
category of closed-end investment company that are
not registered under the Investment Company Act
[15 U.S.C. 80a—2(a)(48) and 80a—53-64].

6317 CFR 270.0-10(a).

64 This estimate is based on a review of Form 10—
K and 20-F filings (from EDGAR XBRL) with fiscal
periods ending between January 31, 2015 and
January 31, 2016.
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minimizing any significant adverse
impact on small entities. In connection
with the proposed amendments, we
considered the following alternatives:

e Establishing different compliance or
reporting requirements or timetables
that take into account the resources
available to small entities;

e Clarifying, consolidating or
simplifying compliance and reporting
requirements under the rules for small
entities;

e Using performance rather than
design standards; and

e Exempting small entities from all or
part of the requirements.

The proposed amendments would
require all registrants that file
registration statements and reports that
are subject to the exhibit requirements
of under Item 601 of Regulation S-K
(other than Form ABS—EE), or that file
on Forms F—10 or 20-F, to file these
forms in HTML format and to hyperlink
to each exhibit (other than an exhibit
filed in XBRL) identified in the exhibit
index contained in the form.

The proposed amendments to require
the inclusion of hyperlinks in the
exhibit index would impose only
minimal burdens on registrants.
Similarly, the requirement to submit
registration statements and reports in
HTML format would not impose
significant costs. During calendar year
2015, approximately 0.74% of the forms
that would be affected by the proposed
amendments were filed in ASCII, and
we believe that the HTML format has
largely replaced the ASCII format for
these form types. The limited use of
ASCII indicates that the proposed
amendments would affect only a limited
number of registrants on a one-time
basis. While the registrants that filed
forms in ASCII that would be affected
by the proposal to require HTML are
primarily small entities, we expect that
the burden to switch from ASCII to
HTML would be not be significant
because the software tools to file in
HTML format are now widely used and
available at a minimal cost.
Accordingly, we do not believe that it is
necessary to establish different
compliance timetables or reporting
requirements or exempt small entities
from the proposed amendments. For
similar reasons, we have not sought to
clarify, consolidate or simplify the
proposed amendments’ requirements for
small entities.

The proposed amendments use design
rather than performance standards in
order to promote uniform filing
requirements for all registrants.

G. Request for Comments

We encourage the submission of
comments with respect to any aspect of
this Initial Regulatory Flexibility
Analysis. In particular, we request
comments regarding:

e The number of small entity issuers
that may be affected by the proposed
revisions;

o the existence or nature of the
potential impact of the proposed
revisions on small entity issuers
discussed in the analysis; and

e how to quantify the impact of the
proposed amendments.

Commenters are asked to describe the
nature of any impact and provide
empirical data supporting the extent of
the impact. Such comments will be
considered in the preparation of the
Final Regulatory Flexibility Analysis, if
the proposed amendments are adopted,
and will be placed in the same public
file as comments on the proposed
amendments themselves.

VI. Small Business Regulatory
Enforcement Fairness Act

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996 (“SBREFA”),55 a rule is “major” if
it has resulted, or is likely to result, in:

¢ An annual effect on the economy of
$100 million or more;

e a major increase in costs or prices
for consumers or individual industries;
or

e significant adverse effects on
competition, investment or innovation.

We request comment on whether the
proposed amendments would be a
“major rule” for purposes of SBREFA.
We solicit comment and empirical data
on: (a) The potential annual effect on
the economy; (b) any potential increase
in costs or prices for consumers or
individual industries; and (c) any
potential effect on competition,
investment or innovation.

VII. Statutory Authority

The amendments contained in this
release are being proposed under the
authority set forth in Sections 6, 7, 8, 10
and 19(a) of the Securities Act, and
Sections 3, 12, 13, 15(d), 23(a) and 35A
of the Exchange Act.

List of Subjects in 17 CFR Parts 229,
232, 239 and 249

Reporting and recordkeeping
requirements, Securities.

Text of the Proposed Amendments

For the reasons set out in the
preamble, the Commission is proposing

65 Public Law 104-121, Title II, 110 Stat. 857
(1996).

to amend Title 17, Chapter II of the
Code of Federal Regulations as follows:

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

m 1. The authority citation for part 229
continues to read as follows:

Authority: 15 U.S.C. 77e, 77f, 77g, 77h,
77], 77k, 77s, 772—2, 772-3, 77aa(25),
77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77iii,
77jjj, 77nnn, 77sss, 78c, 781, 78j, 78j-3, 781,
78m, 78n, 78n-1, 780, 78u—5, 78w, 78ll,
78mm, 80a—8, 80a—9, 80a—20, 80a—29, 80a—
30, 80a—31(c), 80a—37, 80a—38(a), 80a—39,
80b—11 and 7201 et seq.; 18 U.S.C. 1350; Sec.
953(b) Pub. L. 111-203, 124 Stat. 1904; and
Sec. 102(a)(3) Pub. L. 112—-106, 126 Stat. 309;
and Sec. 84001, Pub. L. 114-94, 129 Stat.
1312.

m 2. Amend § 229.601 by revising
paragraph (a)(2) to read as follows:

§229.601 (ltem 601) Exhibits.

(a) L

(2) Each registration statement or
report shall contain an exhibit index,
which must appear before the required
signatures in the registration statement
or report. For convenient reference, each
exhibit shall be listed in the exhibit
index according to the number assigned
to it in the exhibit table. Where exhibits
are incorporated by reference, this fact
shall be noted in the exhibit index
referred to in the preceding sentence.
Each exhibit identified in the exhibit
index (other than Form ABS-EE
exhibits or an exhibit filed in eXtensible
Business Reporting Language) shall
include an active hyperlink to the
exhibit as filed on EDGAR at the time
the registration statement becomes
effective or report is filed, whether or
not the exhibit is incorporated by
reference, pursuant to Rule 105 of
Regulation S-T (§ 232.105 of this
chapter). For a description of each of the
exhibits included in the exhibit table,
see paragraph (b) of this section.

* * * * *

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 3. The authority citation for Part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77f, 77g, 77h,
77j, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m,
78n, 780(d), 78w(a), 7811, 80a—6(c), 80a—8,
80a—-29, 80a—30, 80a—-37, 7201 et seq.; and 18
U.S.C. 1350, unless otherwise noted.

* * * * *
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m 4. Amend § 232.11 by revising the
definition of the terms “Hypertext links
or hyperlinks” to read as follows:

§232.11 Definition of terms used in part
232.
* * * * *

Hpyperlink. The term hyperlink means
the representation of an Internet address
in a form that an Internet browser
application can recognize as an Internet
address.

* * * * *
m 5. Amend § 232.102 by revising
paragraph (d) to read as follows:

§232.102 Exhibits.

(d) Each electronic filing requiring
exhibits must include an exhibit index
which must appear before the required
signatures in the document. The index
must list each exhibit filed, whether
filed electronically or in paper. For
electronic filings on Form F-10
(§239.40 of this chapter), Form 20-F
(§ 249.220f of this chapter), or filings
subject to Item 601 of Regulation S-K
(§229.601 of this chapter) other than
Form ABS-EE (§249.1401 of this
chapter), each exhibit identified in the
exhibit index (other than an exhibit
filed in eXtensible Business Reporting
Language) shall include an active
hyperlink to the exhibit as filed on
EDGAR, whether or not the exhibit is
incorporated by reference, pursuant to
§232.105. Whenever a filer files an
exhibit in paper pursuant to a temporary
or continuing hardship exemption
(§232.201 or § 232.202) or pursuant to
§ 232.311, the filer must place the letter
“P”’ next to the listed exhibit in the
exhibit index of the electronic filing to
reflect the fact that the filer filed the
exhibit in paper. In addition, if the
exhibit is filed in paper pursuant to
§ 232.311, the filer must place the
designation “Rule 311" next to the letter
“P” in the exhibit index. If the exhibit
is filed in paper pursuant to a temporary
or continuing hardship exemption, the
filer must place the letters “TH” or
“CH,” respectively, next to the letter
“P” in the exhibit index. Whenever an
electronic confirming copy of an exhibit
is filed pursuant to a hardship
exemption (§232.201 or § 232.202(d)),
the exhibit index should specify where
the confirming electronic copy can be
located; in addition, the designation
“CE” (confirming electronic) should be
placed next to the listed exhibit in the
exhibit index.

m 6. Amend § 232.105 by revising the
section heading, paragraphs (b) and (c)
and adding paragraph (d) to read as
follows:

§232.105 Use of HTML and hyperlinks.
* * * * *

(b) Electronic filers may not include
in any HTML document hyperlinks to
sites, locations, or documents outside
the HTML document, except to links to
officially filed documents within the
current submission and to documents
previously filed electronically and
located in the EDGAR database on the
Commission’s public Web site
(www.sec.gov). Electronic filers also may
include within an HTML document
hyperlinks to different sections within
that single HTML document.

(c) If a filer includes an external
hyperlink within a filed document, the
information contained in the linked
material will not be considered part of
the document for determining
compliance with reporting obligations,
but the inclusion of the link will cause
the filer to be subject to the civil
liability and antifraud provisions of the
federal securities laws with reference to
the information contained in the linked
material.

(d) Electronic filers submitting Form
F—10 (§ 239.40 of this chapter), Form
20-F (§249.220f of this chapter), or a
registration statement or report (other
than Form ABS-EE (§ 249.1401 of this
chapter)), subject to Item 601 of
Regulation S—K (§ 229.601 of this
chapter), must submit such registration
statement or report in HTML and each
exhibit identified in the exhibit index
(other than an exhibit filed in eXtensible
Business Reporting Language) shall
include an active hyperlink to the
exhibit as filed on EDGAR at the time
the registration statement becomes
effective or report is filed, whether or
not the exhibit is incorporated by
reference, unless such exhibit is filed in
paper pursuant to a temporary or
continuing hardship exemption under
Rules 201 or 202 of Regulation S-T
(§232.201 or § 232.202) or pursuant to
Rule 311 of Regulation S-T (§232.311).

Note to paragraph (d): No hyperlink is
required for any exhibit incorporated by
reference that has not been filed with the
Commission in electronic format.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 7. The authority citation for part 239
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77f, 77g, 77h,
77§, 77s, 772-2, 77z2-3, 77sss, 78c, 781, 78m,
78n, 780(d), 780—7 note, 78u-5, 78w(a), 78ll,
78mm, 80a—2(a), 80a—3, 80a—8, 80a—9, 80a—
10, 80a—13, 80a—24, 80a—26, 80a—29, 80a—30,
80a—37, and Sec. 71003 and Sec. 84001, Pub.
L. 114-94, 129 Stat. 1312, unless otherwise
noted.

* * * * *

m 8. Amend Form F—10 (referenced in
§ 239.40) by revising paragraph D of
General Instruction II to read as follows:

Note: The text of Form F—10 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

United States Securities and Exchange
Commission

Washington, DC 20549
Form F-10

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

* * * * *

II. Application of General Rules and
Regulations

* * * * *

D. A registrant must file the
registration statement in electronic
format via the Commission’s Electronic
Data Gathering, Analysis, and Retrieval
(EDGAR) system in accordance with the
EDGAR rules set forth in Regulation S—
T (17 CFR part 232). For assistance with
technical questions about EDGAR or to
request an access code, call the EDGAR
Filer Support Office at (202) 551-8900.
For assistance with the EDGAR rules,
call the Office of Information
Technology in the Division of
Corporation Finance at (202) 551-3600.

Include an exhibit index in the
registration statement, which must
appear before the required signatures in
the document. The exhibit index must
list each exhibit according to the letter
or number assigned to it. If an exhibit
is incorporated by reference, note that
fact in the exhibit index. Each exhibit
identified in the exhibit index (other
than an exhibit filed in eXtensible
Business Reporting Language) must
include an active hyperlink to the
exhibit as filed on EDGAR at the time
the registration statement becomes
effective, whether or not the exhibit is
incorporated by reference, pursuant to
Rule 105 of Regulation S-T (17 CFR
232.105). For paper filings, the pages of
the manually signed original registration
statement should be numbered in
sequence, and the exhibit index should
give the page number in the sequential
numbering system where each exhibit
can be found.

If filing the registration statement in
paper under a hardship exemption in
Rule 201 or 202 of Regulation S-T (17
CFR 232.201 or 232.202), or as
otherwise permitted, a registrant must
file with the Commission at its principal
office five copies of the complete
registration statement and any
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amendments, including exhibits and all
other documents filed as a part of the
registration statement or amendment.
The registrant must bind, staple or
otherwise compile each copy in one or
more parts without stiff covers. The
registrant must further bind the
registration statement or amendment on
the side or stitching margin in a manner
that leaves the reading matter legible.
The registrant must provide three
additional copies of the registration
statement or amendment without
exhibits to the Commission.

* * * * *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

m 9. The authority citation for Part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a et seq. and 7201
et seq.; 12 U.S.C. 5461 et seq.; 18 U.S.C. 1350;
Sec. 953(b) Pub. L. 111-203, 124 Stat. 1904;
Sec. 102(a)(3) Pub. L. 112-106, 126 Stat. 309
(2012), Sec. 107 Pub. L. 112-106, 126 Stat.
313 (2012), and Sec. 72001 Pub. L. 114-94,
129 Stat. 1312 (2015), unless otherwise
noted.

m 10. Amend Form 20-F (referenced in
§ 249.220f) by revising the fourth
paragraph of the introductory text under
“Instructions as to Exhibits” to read as
follows:

Note: The text of Form 20-F does not, and

this amendment will not, appear in the Code
of Federal Regulations.

Form 20-F

* * * * *
Part III

* * * * *

Item 19. Exhibits.

* * * * *

INSTRUCTIONS AS TO EXHIBITS

* * * * *

Include an exhibit index in each
registration statement or report you file,
which must appear before the required
signatures in the document. The exhibit
index must list each exhibit according
to the number assigned to it below. If an
exhibit is incorporated by reference,
note that fact in the exhibit index. Each

exhibit identified in the exhibit index
(other than an exhibit filed in eXtensible
Business Reporting Language) must
include an active hyperlink to the
exhibit as filed on EDGAR at the time
the document is filed or, if this form is
being used as a registration statement, at
the time the registration statement
becomes effective, whether or not the
exhibit is incorporated by reference,
pursuant to Rule 105 of Regulation

S-T (17 CFR 232.105). For paper filings,
the pages of the manually signed
original registration statement should be
numbered in sequence, and the exhibit
index should give the page number in
the sequential numbering system where
each exhibit can be found.

* * * * *

By the Commission.
Dated: August 31, 2016.
Brent J. Fields,
Secretary.
[FR Doc. 2016—21313 Filed 9-9-16; 8:45 am]
BILLING CODE 8011-01-P



62701

Notices

Federal Register
Vol. 81, No. 176

Monday, September 12, 2016

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2016-0063]

Notice of Request for Revision to and
Extension of Approval of an
Information Collection; Communicable
Diseases in Horses

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision to and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request a revision to and extension of
approval of an information collection
associated with the regulations for the
interstate movement of horses that have
tested positive for equine infectious
anemia.

DATES: We will consider all comments
that we receive on or before November
14, 2016.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2016-0063.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2016-0063, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2016-0063 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30

p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the regulations for the
interstate movement of horses that have
tested positive for equine infectious
anemia, contact Dr. Rory Carolan,
National Equine Programs, Surveillance,
Preparedness and Response Services,
VS, APHIS, 4700 River Road Unit 46,
Riverdale, MD 20737; (301) 851-3558.
For copies of more detailed information
on the information collection, contact
Ms. Kimberly Hardy, APHIS’
Information Collection Coordinator, at
(301) 851-2727.

SUPPLEMENTARY INFORMATION:

Title: Communicable Diseases in
Horses.

OMB Control Number: 0579-0127.

Type of Request: Revision to and
extension of approval of an information
collection.

Abstract: Under the authority of the
Animal Health Protection Act (7 U.S.C.
8301 et seq.), the Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture
(USDA) regulates the importation and
interstate movement of animals and
animal products, and conducts various
other activities to protect the health of
U.S. livestock and poultry.

Equine infectious anemia (EIA) is an
infectious and potentially fatal viral
disease of equines. There is no vaccine
or treatment for the disease. It is often
difficult to differentiate from other
fever-producing diseases, including
anthrax, influenza, and equine
encephalitis.

The regulations in 9 CFR 75.4 govern
the interstate movement of equines that
have tested positive to an official test for
EIA (EIA reactors) and provide for the
approval of laboratories, diagnostic
facilities, and research facilities.
Ensuring the safe movement of these
horses requires the use of information
collection activities, including an EIA
laboratory test form, a certificate or
permit for the interstate movement of an
EIA reactor, a supplemental
investigation form if a horse tests
positive for EIA, agreements, request for
hearing, and written notification of
withdrawal of approval.

The regulations also require
laboratories conducting an official EIA
test to be approved by the APHIS

Administrator in consultation with the
appropriate State animal health officials
of the State. Approval of a laboratory
requires the collection of information,
such as the name of the director,
location, facilities, appropriate
resources, and training and proficiency
of employees. This information helps us
determine a laboratory’s capacity to
conduct accurate and reliable testing
and to meet the requirements in the
regulations. In addition, a laboratory
must enter an agreement with APHIS
and undergo regular inspections to
receive and maintain approval. We are
adding these activities to this collection.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities, as described, for an
additional 3 years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.083 hours per response.

Respondents: Producers,
veterinarians, State veterinarians, and
laboratory directors.

Estimated annual number of
respondents: 235,005.

Estimated annual number of
responses per respondent: 6.

Estimated annual number of
responses: 1,416,075.

Estimated total annual burden on
respondents: 118,010 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
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number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 6th day of
September 2016.

Jere L. Dick,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2016—21840 Filed 9-9-16; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Farm Service Agency

Information Collection Request;
Application for Payment of Amounts
Due Persons Who Have Died,
Disappeared, or Have Been Declared
Incompetent

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Commodity Credit Corporation (CCC)
and the Farm Service Agency (FSA) are
requesting comments from all interested
individuals and organizations on an
extension of a currently approved
information collection. CCC and FSA
use the information to determine
whether representatives or survivors of
a producer are entitled to receive
payments earned by a producer who
dies, disappears, or is declared
incompetent before receiving payments
or other disbursements.

DATES: We will consider comments that
we receive by November 14, 2016.
ADDRESSES: We invite you to submit
comments on this notice. In your
comments, include date, volume, and
page number of this issue of the Federal
Register. You may submit comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Joe Lewis Jr., Agricultural
Program Specialist, USDA, FSA STOP
0572, 1400 Independence Avenue SW.,
Washington, DC 20250-0572.

You may also send comments to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503. Copies of the
information collection may be requested
by contacting Joe Lewis Jr. at the above
address.

FOR FURTHER INFORMATION CONTACT: Joe
Lewis Jr., (202) 720-0795.
SUPPLEMENTARY INFORMATION:

Title: Application for Payment of
Amounts Due Persons Who Have Died,
Disappeared, or Have Been Declared
Incompetent.

OMB Control Number: 0560-0026.

Expiration Date: December 31, 2016.

Type of Request: Extension.

Abstract: Persons desiring to claim
payments earned, but not yet paid to a
person who has died, disappeared, or
has been declared incompetent must
complete form FSA-325, Application
for Payment of Amounts Due Persons
Who Have Died, Disappeared, or Have
Been Declared Incompetent. This
information required by form FSA-325
is used by FSA county office employees
to document the relationship of heirs,
beneficiaries, or others who claim
payment that was earned, but not yet
paid to the person who died,
disappeared, or who has been declared
incompetent, and to determine the share
and order of precedence for disbursing
payments to such persons.

Information is obtained only when a
person claims that they are due a
payment that was earned, but not paid
to a producer that has died,
disappeared, or has been declared
incompetent, and documentation is
needed to determine if any individuals
are entitled to receive such payments or
disbursements.

The formula used to calculate the
total burden hours is the estimated
average time per response times total
annual responses.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.5 hours per
response. The average travel time,
which is included in the total annual
burden, is estimated to be 1 hour per
respondent.

Respondents: Producers.

Estimated Number of Respondents:
2,000.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Responses:
2,000.

Estimated Average Time per
Responses: 1.5 hours.

Estimated Total Annual Burden
Hours on Respondents: 3,000.

We are requesting comments on all
aspects of this information collection to
help us to:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of FSA,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of FSA’s
estimate of burden including the

validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected;

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice, including
name and addresses when provided,
will be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.

Val Dolcini,

Executive Vice President, Commodity Credit
Corporation, and Administrator, Farm
Service Agency.

[FR Doc. 2016—21654 Filed 9-9-16; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2016-0029]

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Food Hygiene

AGENCY: Office of the Deputy Under
Secretary for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Deputy
Under Secretary for Food Safety, U.S.
Department of Agriculture (USDA), and
the Food and Drug Administration
(FDA), U.S. Department of Health and
Human Services (HHS), are sponsoring
a public meeting on October 11, 2016.
The objective of the public meeting is to
provide information and receive public
comments on agenda items and draft
United States (U.S.) positions to be
discussed at the 48th Session of the
Codex Committee on Food Hygiene
(CCFH) of the Codex Alimentarius
Commission (Codex), taking place in
Los Angeles, CA, November 7-11, 2016.
The Deputy Under Secretary for Food
Safety and the FDA recognize the
importance of providing interested
parties the opportunity to obtain
background information on the 48th
Session of the CCFH and to address
items on the agenda.

DATES: The public meeting is scheduled
for Tuesday, October 11, 2016, from
1:00 p.m.—4:00 p.m.

ADDRESSES: The public meeting will
take place at the USDA, Jamie L.
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Whitten Building, 1400 Independence
Avenue SW., Room 107-A, Washington,
DC 20250.

Documents related to the 48th Session
of the CCFH will be accessible via the
Internet at the following address: http://
www.codexalimentarius.org/meetings-
reports/en/.

Jenny Scott, U.S. Delegate to the 48th
Session of the CCFH, invites U.S.
interested parties to submit their
comments electronically to the
following email address Jenny.Scott@
fda.hhs.gov.

Call-in—-Number: If you wish to
participate in the public meeting for the
48th Session of the CCFH by conference
call, please use the call-in-number
listed.

Call-in-Number: 1-888-844-9904

The participant code will be posted
on the following Web page: hitp://
www.fsis.usda.gov/wps/portal/fsis/
topics/international-affairs/us-codex-
alimentarius/public-meetings.

Registration: Attendees may register
to attend the public meeting by emailing
barbara.mcniff@fsis.usda.gov by
October 5, 2016. Early registration is
encouraged as it will expedite entry into
the building. The meeting will take
place in a Federal building. Attendees
should bring photo identification and
plan for adequate time to pass through
security screening systems. Attendees
that are not able to attend the meeting
in person, but wish to participate may
do so by phone.

FOR FURTHER INFORMATION ABOUT THE
48TH SESSION OF THE CCFH CONTACT:
Jenny Scott, Senior Advisor, Office of
Food Safety, Center for Food Safety and
Applied Nutrition, U.S. Food and Drug
Administration, 5100 Paint Branch
Parkway, HFS—300, Room 3B-014,
College Park, MD 20740-3835,
Telephone: (240) 402—-2166, Fax: (202)
436-2632, Email: Jenny.Scott@
fda.hhs.gov.

FOR FURTHER INFORMATION ABOUT THE
PUBLIC MEETING CONTACT: Barbara
McNiff, U.S. Codex Office, 1400
Independence Avenue SW., Room 4861,
Washington, DC 20250, Telephone:
(202) 690-4719, Fax: (202) 720-3157,
Email: Barbara.McNiff@fsis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

Codex was established in 1963 by two
United Nations organizations, the Food
and Agriculture Organization (FAO) and
the World Health Organization (WHO).
Through adoption of food standards,
codes of practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, the

Codex seeks to protect the health of
consumers and ensure fair practices are
used in the food trade.

The CCFH is responsible for:

(a) Drafting basic provisions on food
hygiene applicable to all food;

(b) Considering, amending if
necessary, and endorsing provisions on
hygiene prepared by Codex commodity
committees and contained in Codex
commodity standards;

(c) Considering, amending if
necessary, and endorsing provisions on
hygiene prepared by Codex commodity
committees and contained in Codex
codes of practice unless, in specific
cases, the Commission has decided
otherwise;

(d) Drafting provisions on hygiene
applicable to specific food items or food
groups, whether coming within the
terms of reference of a Codex
commodity committee or not;

(e) Considering specific hygiene
problems assigned to it by the
Commission,;

(f) Suggesting and prioritizing topics
on which there is a need for
microbiological risk assessment at the
international level and developing
questions to be addressed by the risk
assessors; and

(g) Considering microbiological risk
management matters in relation to food
hygiene, including food irradiation, and
in relation to the risk assessment of FAO
and WHO.

The CCFH is hosted by the United
States.

Issues To Be Discussed at the Public
Meeting

The following items on the Agenda
for the 48th Session of the CCFH will be
discussed during the public meeting:

e Matters referred by Codex or other
Codex Subsidiary Bodies to the Food
Hygiene Committee.

o Matters arising from the work of the
FAO, WHO, and Other International
Intergovernmental Organizations:

(a) Progress report on the Joint FAO/
WHO expert meeting on Microbiological
Risk Assessment and Related Matters.

(b) Information from the World
Organization for Animal Health (OIE).

e Proposed draft revision of the
General Principles of Food Hygiene and
its HACCP Annex at Step 4.

e Proposed draft revision of the Code
of Hygienic Practice for Fresh Fruits and
Vegetables at Step 4.

e Proposed draft Guidance on the
Histamine control and sampling plans
for histamine at Step 4.

e Proposal to merge all guidance for
control of foodborne parasites:
Guideline on the Application of General
Principles of Food Hygiene to the
Control of Food Parasites.

e Other business and future.

(a) New Work/Forward Work Plan.

Each issue listed will be fully
described in documents distributed, or
to be distributed, by the Secretariat
before the meeting. Members of the
public may access or request copies of
these documents (see ADDRESSES).

Public Meeting

At the October 11, 2016, public
meeting, draft U.S. positions on the
agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to the U.S.
Delegate for the 48th Session of the
CCFH, Jenny Scott (see ADDRESSES).
Written comments should state that they
relate to the activities of the 48th
Session of the CCFH.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication on-line through the FSIS
Web page located at: http://
www.fsis.usda.gov/federal-register.

FSIS also will make copies of this
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
The Update is available on the FSIS
Web page. Through the Web page, FSIS
is able to provide information to a much
broader, more diverse audience. In
addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
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States under any program or activity
conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain_combined 6 8 _
12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:
Mail: U.S. Department of Agriculture,

Director, Office of Adjudication, 1400

Independence Avenue SW.,

Washington, DC 20250-9410
Fax: (202) 690-7442
Email: program.intake@usda.gov

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Done at Washington, DC, on September 7,
2016.

Paulo Ameida,

Acting U.S. Manager for Codex Alimentarius.
[FR Doc. 2016—21890 Filed 9-9-16; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Nicolet Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Nicolet Resource
Advisory Committee (RAC) will meet in
Crandon, Wisconsin. The committee is
authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L. 110-343)
(the Act) and operates in compliance
with the Federal Advisory Committee
Act. The purpose of the committee is to
improve collaborative relationships and
to provide advice and recommendations
to the Forest Service concerning projects
and funding consistent with Title II of
the Act. The meeting is open to the
public. The purpose of the meeting is to
review and approve project
submissions.

DATES: The meeting will be held
Tuesday, September 27, 2016 at 9:30
a.m.

All RAC meetings are subject to
cancellation. For status of meeting prior
to attendance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

ADDRESSES: The meeting will be held at
the Forest County Courthouse, County
Boardroom, 200 East Madison Street,
Crandon, Wisconsin.

Written comments may be submitted
as described under SUPPLEMENTARY
INFORMATION. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection and
copying. The public may inspect
comments received at Laona Ranger
District. Please call ahead to facilitate
entry into the building.

FOR FURTHER INFORMATION CONTACT:
Penny K. McLaughlin, RAC
Coordinator, by phone at 715-362-1381
or via email at pmclaughlin@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday. Please make requests in
advance for sign language interpreting,
assistive listening devices or other
reasonable accommodation for access to
the facility or proceedings by contacting
the person listed above.

SUPPLEMENTARY INFORMATION:
Additional RAC information, including
the meeting agenda and the meeting
summary/minutes can be found at the
following Web site: http://cloudapps-
usda-gov.force.com/FSSRS/RAC
page?id=001t0000002Jcw2AAColet. The
agenda will include time for people to
make oral statements of three minutes or
less. Individuals wishing to make an
oral statement should request in writing
by September 19, 2016 to be scheduled
on the agenda. Anyone who would like
to bring related matters to the attention
of the committee may file written
statements with the committee staff
before or after the meeting. Written
comments and requests for time for oral
comments must be sent to Penny K.
McLaughlin, RAC Coordinator,
Chequamegon-Nicolet National Forest
Supervisor’s Office, 500 Hanson Lake
Road, Rhinelander, Wisconsin 54501; by
email to pmclaughlin@fs.fed.us or via
facsimile to 715-369-8859.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices
or other reasonable accommodation for
access to the facility or proceedings by
contacting the person listed in the
section titled FOR FURTHER INFORMATION
CONTACT. All reasonable
accommodation requests are managed
on a case by case basis.

Dated: September 6, 2016.
Linda Riddle,
Forest Supervisor.
[FR Doc. 2016-21832 Filed 9-9-16; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

National Urban and Community
Forestry Advisory Council

AGENCY: Forest Service, USDA.

ACTION: Renewal of the National Urban
and Community Forestry Advisory
Council.

SUMMARY: The U.S. Department of
Agriculture renewed the National Urban
and Community Forestry Advisory
Council (Council). In accordance with
provisions of the Federal Advisory
Committee Act (FACA), the Council was
renewed to continue (1) developing a
National Urban and Community
Forestry action plan in accordance with
section 9(g)(3)(A-F) of the Act; (2)
evaluating the implementation of the
plan; (3) developing criteria; and (4)
submitting recommendations for the
Forest Service’s National Urban and
Community Forestry Cost-share Grant
Program as required by section 9(f)(1-2)
of the Act. The Council is necessary and
in the public’s interest.

FOR FURTHER INFORMATION CONTACT:
Nancy Stremple, U.S. Department of
Agriculture (USDA), Forest Service,
State and Private Forestry, Cooperative
Forestry, Yates Building, 3NW, Mail
Stop 1151, 201 14th Street SW.,
Washington, DC 20250, or by telephone
at 202—205-7829. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION:
Background

In accordance with the provisions of
the Federal Advisory Committee Act
(FACA), as amended (5 U.S.C. App 2),
section 9 of the Cooperative Forestry
Assistance Act, as amended by title XII,
section 1219 of Public Law 101-624
(Act) (16 U.S.C. 2105g), and with the
concurrences of the General Services
Administration (GSA), the Secretary of
Agriculture (Secretary) renewed the
Council.

The Council is a statutory advisory
committee. The Council operates under
the provisions of FACA and will report


http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://cloudapps-usda-gov.force.com/FSSRS/RAC_page?id=001t0000002Jcw2AAColet
http://cloudapps-usda-gov.force.com/FSSRS/RAC_page?id=001t0000002Jcw2AAColet
http://cloudapps-usda-gov.force.com/FSSRS/RAC_page?id=001t0000002Jcw2AAColet
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to the Secretary of Agriculture through
the Chief of the Forest Service.

The purpose of the Council is to
provide advice on urban and
community forestry and related natural
resources and make recommendations
on how USDA can tailor its programs to
better serve the needs of the the urban
and forestry community of practice. The
Council will perfom the following tasks
listed above in the “Summary Section”.

Advisory Committee Organization

The Council is currently comprised of
15 members who provide a balanced
and broad representation within each of
the following interests:

(1) Two members representing
national nonprofit forestry and
conservation citizen organizations;

(2) Three members, one each
representing State, county, and city and
town governments;

(3) One member representing the
forest products, nursery, or related
industries;

(4) One member representing urban
forestry, landscape, or design
consultants;

(5) Two members representing
academic institutions with an expertise
in urban and community forestry
activities;

(6) One member representing state
forestry agencies or equivalent state
agencies;

(7) One member representing a
professional renewable natural resource
or arboricultural society;

(8) One member from Extension
Service (National Institute of Food &
Agriculture);

(9) One member from the Forest
Service; and

(10) Two members who are not
officers or employees of any
governmental body, one of whom is a
resident of a community with a
population of less than 50,000 as of the
most recent census and both of whom
have expertise and have been active in
urban and community forestry.

Members of the Council serve without
compensation, but may be reimbursed
for travel expenses while performing
duties on behalf of the Committee,
subject to approval by the Designated
Federal Official (DFO). The Council
meets bi-annually or as often as
necessary and at such times as
designated by the DFO.

The appointment of members to the
Council is made by the Secretary.
Further information about the Council is
posted on the National Urban and
Community Forestry Advisory Council
Web site: www.fs.fed.us/ucf.nucfac.

Equal opportunity practices in
accordance with USDA policies will be

followed in all appointments to the
Council. To ensure that the
recommendations of the Council have
been taken into account the needs of
diverse groups served by USDA, the
membership shall include, to the extent
practicable, individuals with
demonstrated ability to represent the
needs of all racial and ethnic groups,
women and men, and persons with
disabilities.

Dated: August 31, 2016.
Gregory L. Parham,
Assistant Secretary for Administration.
[FR Doc. 2016—21843 Filed 9-9-16; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Yakutat Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Yakutat Resource
Advisory Committee (RAC) will meet in
Yakutat, Alaska. The committee is
authorized under the Secure Rural
Schools and Community Self-
Determination Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act. The purpose
of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects
and funding consistent with Title II of
the Act. RAC information can be found
at the following Web site http://
cloudapps-usda-gov.force.com/FSSRS/
RAC Page?id=001t0000002]cvkAAC.
DATES: The meeting will be held
September 28, 29 and 30, 2016 from 6
p.m. to 8 p.m.

All RAC meetings are subject to
cancellation. For status of meeting prior
to attendance, please contact: Lee A.
Benson, District Ranger and Deisgnated
Federal Official, Yakutat Ranger District,
(907) 784—-3359.

ADDRESSES: The meeting will be held at
the Kwaan Conference Room, 712 Ocean
Cape Drive, Yakutat, Alaska. Send
written comments to Lee A. Benson,

c/o Forest Service, USDA, P.O. Box 327,
Yakutat, AK 99689, electronically to
labenson@fs.fed.us, or via facsimile to
907-784-3457.

Written comments may be submitted
as described under SUPPLEMENTARY
INFORMATION. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection and
copying. The public may inspect
comments received at the Yakutat

Ranger District Office. Please call ahead
to facilitate entry into the building.

FOR FURTHER INFORMATION CONTACT: Lee
A. Benson, District Ranger by phone at
(907) 784—3359 or via email at
labenson@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to: Review
current and completed projects. We will
also review proposals submitted for
2017 through 2019 project years.

The meeting is open to the public.
The agenda will include time for people
to make oral statements of three minutes
or less. Individuals wishing to make an
oral statement should request in writing
by September 16, 2106 to be scheduled
on the agenda. Anyone who would like
to bring related matters to the attention
of the committee may file written
statements with the committee staff
before or after the meeting. Written
comments and requests for time to make
oral comments must be sent to Lee A.
Benson, District Ranger, P.O. Box 327,
Yakutat, AK 99689 by email to
labenson@fs.fed.us, or via facsimile to
(907) 784-3457.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices
or other reasonable accommodation for
access to the facility or proceedings by
contacting the person listed in the
section titled FOR FURTHER INFORMATION
CONTACT. All reasonable
accommodation requests are managed
on a case by case basis.

Dated: August 31, 2016.

Lee A. Benson,

District Ranger.

[FR Doc. 2016—21803 Filed 9-9-16; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of New Fee Sites; Federal Lands
Recreation Enhancement Act, (Title
VIil, Pub. L. 108-447)

AGENCY: Nez Perce—Clearwater
National Forests, USDA Forest Service.
ACTION: Notice of new fee sites.

SUMMARY: The Nez Perce—Clearwater
National Forests is proposing to charge
fees at the following sites:


http://cloudapps-usda-gov.force.com/FSSRS/RAC_Page?id=001t0000002JcvkAAC
http://cloudapps-usda-gov.force.com/FSSRS/RAC_Page?id=001t0000002JcvkAAC
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e Aquarius—Purple Beach Group Site,
North Fork Ranger District: Proposed fee of
$15 per night and an additional $5 extra
vehicle, per night fee for more than 2
vehicles. The adjacent day use picnic area
will remain free to public use.

o Cedar Flats Sewer Dump Station, Fenn
Ranger Station, Moose Creek Ranger District:
Proposed fee of $10 per use/waste dump.

e Elk River Day Use Picnic & Group
Shelter, Palouse Ranger District: Proposed fee
of $25 daily rental of the group day use
facilities which includes a large group
shelter, with a maximum capacity of 150
persons and parking for 30 vehicles. Advance
reservations for this site will be available
through the National Recreation Reservation
System.

o Fish Creek Group Site, Salmon River
Ranger District: Proposed fee of $25 per night
with a maximum capacity of 75 and 20
vehicles. Advance reservations for this site
will be available through the National
Recreation Reservation System.

¢ Gold Meadows Cabin Rental, Lochsa/
Powell Ranger District: Proposed fee of $40
per night. Advance reservations for this site
will be available through the National
Recreation Reservation System.

e Liz Creek Cabin Rental, North Fork
Ranger District: Proposed fee of $40 per
night. Advance reservations for this site will
be available through the National Recreation
Reservation System.

e Lolo Creek Campground, Lochsa/Powell
Ranger District: Proposed fee of $12 per
night.

e Partridge Creek Campground, Palouse
Ranger District; Proposed fee of $12 per
night.

e Scurvy Mountain Lookout Rental, North
Fork Ranger District: Proposed fee of $45 per
night. Advance reservations for this site will
be available through the National Recreation
Reservation System.

e Wallow Mountain Lookout Rental, North
Fork Ranger District: Proposed fee of $45 per
night. Advance reservations for this site will
be available through the National Recreation
Reservation System.

Additional construction is required at
Partridge Creek Campground prior to
implementation of proposed fee, and is
planned to occur in 2016 and 2017. No
fee will be charged prior to completion.
The four proposed cabin and fire
lookout rentals have not been available
for recreation use prior to this date.
Rentals of other cabins and lookouts on
the Nez Perce-Clearwater National
Forests have shown that people
appreciate and enjoy the opportunity
and availability of these rentals.

The proposed campgrounds, day use
group shelters, and dump station have
been previously open for public use,
free of charge; however, all these sites
have received upgrades and the 2014
Recreation Facility Analysis
recommended considering fees be
implemented to continue the
availability and provision of services.
Funds generated at these sites will be

used for the continued operation and
maintenance, upkeep of facilities, and
improvements as feasible. These fees are
only proposed and will be determined
upon further analysis and public
comment.

DATES: Send any comments about these
fee proposals by October 14, 2016 so
comments can be compiled, analyzed,
and shared with the Bureau of Land
Management (BLM) Coeur d’Alene
Resource Advisory Committee. With the
exception of the Partridge Creek
Campground, the proposed effective
date of implementation of proposed new
fees will be no earlier than six months
after publication of this notice.

ADDRESSES: Cheryl Probert, Forest
Supervisor, Nez Perce—Clearwater
National Forests, 903 3rd Street,
Kamiah, Idaho 83536 or Email to
cprobert@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Diana Jones, Landscape Architect Nez
Perce—Clearwater National Forests at
208-476-8239 or dljones@fs.fed.us;
Information about proposed fee changes
can also be found on the Nez Perce—
Clearwater National Forests Web site at
http://www.fs.usda.gov/
nezperceclearwater.

SUPPLEMENTARY INFORMATION: The
Federal Recreation Lands Enhancement
Act (Title VII, Pub. L. 108—447) directed
the Secretary of Agriculture to publish
a six month advance notice in the
Federal Register whenever new
recreation fee areas are established.
Once public involvement is complete,
these new fees will be reviewed by the
BLM Coeur d’Alene Resource Advisory
Committee prior to a final decision and
implementation.

A business analysis of the proposed
new fee sites listed has shown that
people desire having a variety of
recreation opportunities and
experiences throughout the Nez Perce—
Clearwater National Forests, such as
group camping, cabin and lookout
rentals and single family camping. A
market analysis of surrounding
recreation sites with similar amenities
indicates that the proposed fees are
comparable and reasonable.

People wanting to reserve the
identified sites will need to do so
through the National Recreation
Reservation Service, at
www.recreation.gov or by calling 1-877—
444-6777. The National Recreation
Reservation Service charges a $9 fee per
reservation.

Dated: September 1, 2016.
Cheryl F. Probert,
Nez Perce—Clearwater Forest Supervisor.
[FR Doc. 2016—21833 Filed 9-9-16; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Rio Grande National Forest; Colorado;
Revision of the Land Management Plan
for the Rio Grande National Forest

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: As directed by the National
Forest Management Act, the USDA
Forest Service is preparing the revised
land management plan (forest plan) for
the Rio Grande National Forest. The
agency will prepare an environmental
impact statement (EIS) for the revised
plan. The revised forest plan will
supersede the existing forest plan
previously approved by the responsible
official for the Rio Grande National
Forest in 1996. The existing forest plan
has been amended several times since
its approval. The existing forest plan, as
amended, will remain in effect until the
revised forest plan is approved. The
plan will be revised under the 2012
Planning Rule and will provide for
social, economic and ecological
sustainability within Forest Service
authority and the inherent capability of
the plan area.

DATES: Comments concerning the scope
of the analysis will be accepted
throughout the entire plan revision
process, however members of the public
who wish to establish standing to
participate in the administrative review
process must submit substantive formal
comments on the plan revision within
45 days of the publication of the Legal
Notice in the Valley Courier in
accordance with 36 CFR 219 Subpart B.
ADDRESSES: Comments may be sent in
one of the following ways: (1) Via the
Forest Plan Revision email address:
rgnf forest plan@fs.fed.us or (2) send or
deliver written comments to the Rio
Grande National Forest’s Supervisor’s
Office, Attn: Forest Plan Revision, 1803
W. Highway 160, Monte Vista, CO
81144.

FOR FURTHER INFORMATION CONTACT: Erin
Minks, Forest Planner, eminks@
fs.fed.us, 719-852—6215 or Mike
Blakeman, Public Affairs Officer,
mblakeman@fs.fed.us, 719-852—6212.
Information on plan revision is also
available at the forest Web site
www.fs.usda.gov/riogrande. Individuals
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who use telecommunication devices for
the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800—877—-8339 between 8 a.m. and 8
p-m. Eastern Time, Monday through
Friday.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The purpose and need for revising the
Rio Grande forest plan is primarily the
age of the current plan and a significant
changed condition on the forest.
According to the National Forest
Management Act, forest plans are to be
revised on a 10 to 15 year cycle. The
current forest plan is 20 years old and
has been amended seven times. Since
the forest plan was approved in 1996,
there have also been significant changes
in economic, social, and ecological
conditions in the plan area, including
the infestation of 588,000 acres of the
spruce by the spruce beetle.

The purpose and need for revising the
current plan is also to incorporate new
policies, priorities, information from
monitoring reports and scientific
research as required under the 2012
Planning Rule. The Rio Grande has
completed monitoring reports annually
from 1997 through 2013. The 2012
Planning Rule, which became effective
May 9, 2012, requires inclusion of plan
components that address social and
economic sustainability, ecosystem
services, and multiple uses integrated
with the plan components for ecological
sustainability and species diversity.
Social and economic management
direction is needed to provide people
and communities with a range of social
and economic benefits for present and
future generations. To meet the
Planning Rule’s requirement to provide
for ecological sustainability,
management direction is also needed
that addresses ecosystem integrity and
diversity, including key ecosystem
characteristics, in light of changes in
climate, land ownership and
recreational use patterns, as well as
other threats and stressors to those
ecosystems.

Revised plan components are needed
that focus on maintaining or restoring
aquatic and terrestrial ecosystems to
provide for species diversity including
threatened and endangered species, and
species of conservation concern.
Additionally, updates and modifications
to management direction are needed to
address suitability of certain areas for
particular uses, address access and
sustainable recreation and provide for
the management of existing and
anticipated uses. The 2012 Planning
Rule also requires the identification of

acreage suitable for timber harvest on
the forest, the re-evaluation of the
maximum quantity of timber that may
be removed from the plan area, a
description of the proposed and
possible actions related to the planned
timber sale program, timber harvesting
levels, and the proportion of various
methods of forest vegetation
management practices.

Most importantly, the purpose and
need is to address the identified needs
to change the existing plan presented to
the public in March 2016 and refined
into an initial proposal in July 2016.
These needs for change were identified
through the monitoring reports
mentioned above, internal staff
recommendations, and the assessment
phase of the revision process which was
initiated in December 2014 and
completed in March 2016. Extensive
public and employee involvement,
along with science-based evaluations,
have helped identify these preliminary
needs to change the existing forest plan.
During the assessment phase alone, over
fifty public meetings were held in
multiple forums to engage the public on
the current condition and potential
needs to change the management of the
forest. Upon completion of the
assessment phase, two additional
rounds of meetings were held on each
district in March and July of 2016 to
discuss and further refine the needs for
change and initial proposal summarized
in the proposed action items described
below.

Proposed Action

The Proposed Action is to revise the
forest plan to address the needs to
change the existing forest plan
presented to the public in March 2016
and refined into the initial proposal in
July of 2016.

The Rio Grande National Forest is
proposing to establish a new adaptive
management framework that will guide
development of the forest plan direction
and required components for the next
10 to 15 years. This framework is
designed to increase the responsiveness
of forest managers to changing
conditions on the landscape, changes in
higher level direction, and new
technologies that are not yet foreseen.
This framework was developed with the
public through the spring and summer
of 2016 and includes an overarching
geographic area layer above the forest’s
existing management area layer, tiered
to levels of active management, the
forest’s discretion in said management,
and the current legal status of the land.
This framework provides a vehicle for
the future plan to better communicate
how the agency manages the forest, a

common theme heard throughout the
public process.

The Proposed Action also includes
forest-wide goals, objectives and desired
conditions tied to management areas,
tiered to this management framework
and directed by the 2012 Planning Rule.
Many of these objectives and desired
conditions are pulled from the existing
1996 Forest Plan but are organized
differently to fit into this overall
adaptive management framework. To
ensure for management accountability,
however, the forest will develop
additional required plan components,
including standards, guidelines, and
suitability determinations during the
scoping process and analysis to reflect
this adaptive management strategy
while ensuring for ecosystem integrity,
sustainability, habitat connectivity and
the viability of species of conservation
concern.

The Proposed Action identifies
watersheds that are a priority for
maintenance and restoration. It also
includes an estimate of what may be
suitable timber acreage for the next 10—
15 years on the forest, as well as
proposal for fire management zones at
the geographic level reflecting the level
of risk and benefit involved in managing
fire for resource benefit.

The forest also intends to re-evaluate
the suitability of national forest lands to
support other multiple uses, including
over the snow vehicle use,
communication sites, and utility
corridors during analysis, following the
development of alternatives to the
prO}Eosed action with the public.

The Proposed Action identifies 34
stream reaches to be taken into analysis
for potential inclusion in the National
Wild and Scenic River System first
presented to the public in draft form in
July 2016.

The forest is still evaluating areas for
wilderness character pursuant to
Chapter 70 direction in the Forest
Service Handbook 1909.12. The final
decision will reflect the analysis of
alternatives developed during scoping
and a broad range of recommendations.

The Proposed Action also describes a
monitoring strategy as part of the
adaptive management framework while
ensuring for accountability. It identifies
eight monitoring topics required by the
2012 Planning Rule, describes a
developing partnership with the State
and Private Forestry Forest Inventory
and Analysis program to share
information currently being collected on
the forest. It also establishes an
expectation of an annual information
sharing meeting with the public to
gauge the implementation of the revised
plan and any potential needs for change
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which might require a forest-plan
amendment or administrative change.
Specific monitoring questions to inform
plan components will be developed
during scoping and refined during
analysis.

Lead and Cooperating Agencies

Throughout the revision process the
Rio Grande National Forest is the Lead
Agency. The following entities have
been formally identified as Cooperating
Agencies: Bureau of Land Management,
State of Colorado Department of Natural
Resources, the counties of Alamosa,
Conejos, Saguache, Hinsdale, Rio
Grande, and Mineral, and the Navajo
Nation.

Responsible Official

Dan Dallas, Forest Supervisor, Rio
Grande National Forest, 1803 W.
Highway 160, Monte Vista, CO 81144,
719-852-5941.

Nature of Decision To Be Made

As the forest plan is revised, the
responsible official will use the National
Environmental Policy Act (NEPA)
process to develop alternatives to the
proposed action and decide which
alternative best promotes the ecological
integrity and sustainability of the Rio
Grande National Forest’s ecosystems,
watersheds, and diverse plant and
animal communities. In addition, the
responsible official will decide if the
plan provides sufficient management
guidance to contribute to social and
economic sustainability, and to provide
people and communities with
ecosystem services and multiple uses
including a range of social, economic,
and ecological benefits for the present
and into the future. The responsible
official will also determine whether to
make new recommendations for
Wilderness and other designated areas.

The revised forest plan will provide
strategic direction and a framework for
decision making during the life of the
plan, and will not repeat information
already required or described in existing
laws, regulations, or guidance. It will
not make site-specific project decisions
and will not dictate day-to-day
administrative activities needed to carry
on the Forest Service’s internal
operations. The authorization of project-
level activities will be based on the
direction contained in the revised forest
plan, but will occur through subsequent
project specific decision making,
including NEPA analysis. The revised
forest plan will provide broad, strategic
guidance designed to supplement, not
replace, overarching laws and
regulations. Though strategic guidance
will be provided, no decisions will be

made regarding the management of
individual roads or trails, such as those
that might be associated with a travel
management plan under 36 CFR part
212. Some issues, although important,
are beyond the authority or control of a
forest plan and will not be addressed
during this revision process. For
example, the revision process cannot be
used to modify inventoried roadless
area boundaries established by the
Colorado Roadless Rule.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the EIS. Written
comments received in response to this
notice will be analyzed to further
develop the proposed revised forest
plan and identify potential significant
issues. Significant issues will, in turn,
form the basis for developing
alternatives to the proposed action.

It is important that reviewers provide
their comments such that they are
useful to the agency’s preparation of the
EIS. Comments on the proposed action
will be most valuable if received within
45 days of the publication of the Legal
Notice in the Valley Courier newspaper
and should clearly articulate the
reviewer’s opinions and concerns.
Comments received in response to this
solicitation, including names and
addresses of those who comment, will
become part of the public record.
Comments submitted anonymously will
be accepted and considered; however,
anonymous comments will not provide
the Agency with the ability to provide
the respondent with subsequent
environmental documents. See the
section below concerning the objection
process and the requirements for filing
an objection.

The Forest Service continues to
receive comments related to the draft
evaluation of areas for wilderness
character presented to the public in July
2016. The areas analyzed will form the
basis for recommendations for future
Wilderness designation.

Decision Will Be Subject to Objection

The decision to approve the revised
forest plan for the Rio Grande National
Forest will be subject to the objection
process identified in 36 CFR 219
Subpart B (219.50 to 219.62). According
to 36 CFR 219.53(a), those who may file
an objection are individuals and entities
who have submitted substantive formal
comments related to plan revision
during the opportunities provided for
public comment during the planning
process.

Documents Available for Review

The 1996 Forest Plan as amended,
Monitoring Reports; Assessments;
March 2016 Need for Change; July 2016
Initial Proposal; Proposed Action and
supporting documents; and information
from previous public meetings are
posted on the Rio Grande National
Forest’s Web site at www.fs.usda.gov/
riogrande. The material available on this
site may be revised or updated at any
time as part of the planning process.

Authority: 16 U.S.C. 1600-1614; 36 CFR
part 219 [77 FR 21162-21276].

Dated: September 6, 2016.
Dan Dallas,

Forest Supervisor, Rio Grande National
Forest.

[FR Doc. 2016-21837 Filed 9-9-16; 8:45 am]
BILLING CODE 3411-15-P

UNITED STATES COMMISSION ON
CIVIL RIGHTS
Advisory Committees Expiration

AGENCY: United States Commission on
Civil Rights.
ACTION: Solicitation of applications.

SUMMARY: Because the terms of the
members of the Montana Advisory
Committee are expiring on November
20, 2016, the United States Commission
on Civil Rights hereby invites any
individual who is eligible to be
appointed to apply. The memberships
are exclusively for the Montana
Advisory Committee, and applicants
must be residents of Montana to be
considered. Letters of interest must be
received by the Rocky Mountain
Regional Office of the U.S. Commission
on Civil Rights no later than October 11,
2016. Letters of interest must be sent to
the address listed below.

Because the terms of the members of
the New Mexico Advisory Committee
are expiring on November 20, 2016, the
United States Commission on Civil
Rights hereby invites any individual
who is eligible to be appointed to apply.
The memberships are exclusively for the
New Mexico Advisory Committee, and
applicants must be residents of New
Mexico to be considered. Letters of
interest must be received by the Rocky
Mountain Regional Office of the U.S.
Commission on Civil Rights no later
than October 11, 2016. Letters of interest
must be sent to the address listed below.

Because the terms of the members of
the Alaska Advisory Committee are
expiring on November 20, 2016, the
United States Commission on Civil
Rights hereby invites any individual
who is eligible to be appointed to apply.
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The memberships are exclusively for the
Alaska Advisory Committee, and
applicants must be residents of the
Alaska to be considered. Letters of
interest must be received by the Western
Regional Office of the U.S. Commission
on Civil Rights no later than October 11,
2016. Letters of interest must be sent to
the address listed below.

Because the terms of the members of
the Wyoming Advisory Committee are
expiring on November 20, 2016, the
United States Commission on Civil
Rights hereby invites any individual
who is eligible to be appointed to apply.
The memberships are exclusively for the
Wyoming Advisory Committee, and
applicants must be residents of the
Wyoming to be considered. Letters of
interest must be received by the Rocky
Mountain Regional Office of the U.S.
Commission on Civil Rights no later
than July 14, 2016. Letters of interest
must be sent to the address listed below.

Because the terms of the members of
the Indiana Advisory Committee are
expiring on December 11, 2016, the
United States Commission on Civil
Rights hereby invites any individual
who is eligible to be appointed to apply.
The memberships are exclusively for the
Indiana Advisory Committee, and
applicants must be residents of the
Indiana to be considered. Letters of
interest must be received by the
Midwestern Regional Office of the U.S.
Commission on Civil Rights no later
than October 11, 2016. Letters of interest
must be sent to the address listed below.

DATES: Letters of interest for
membership on the Montana Advisory
Committee should be received no later
than October 11, 2016.

Letters of interest for membership on
the New Mexico Advisory Committee
should be received no later than October
11, 2016.

Letters of interest for membership on
the Alaska Advisory Committee should
be received no later than October 11,
2016.

Letters of interest for membership on
the Wyoming Advisory Committee
should be received no later than October
11, 2016.

Letters of interest for membership on
the Indiana Advisory Committee should
be received no later than October 11,
2016.

ADDRESSES: Send letters of interest for
the Montana Advisory Committee to:
U.S. Commission on Civil Rights, Rocky
Mountain Regional Office, Byron Rogers
Federal Office Building, 1961 Stout
Street, Suite 13—201, Denver, CO 80294.
Letters can also be sent via email to
mcraft@usccr.gov.

Send letters of interest for the New
Mexico Advisory Committee to: U.S.
Commission on Civil Rights, Rocky
Mountain Regional Office, Byron Rogers
Federal Office Building, 1961 Stout
Street, Suite 13—201, Denver, CO 80294.
Letters can also be sent via email to
mcraft@usccr.gov.

Send letters of interest for the Alaska
Advisory Committee to: U.S.
Commission on Civil Rights, Western
Regional Office, 300 North Los Angeles
Street, Suite 2010, Los Angeles, CA
90012. Letter can also be sent via email
to atrevino@usccr.gov.

Send letters of interest for the
Wyoming Advisory Committee to: U.S.
Commission on Civil Rights, Rocky
Mountain Regional Office, Byron Rogers
Federal Office Building, 1961 Stout
Street, Suite 13—201, Denver, CO 80294.
Letters can also be sent via email to
mcraft@usccr.gov.

Send letters of interest for the Indiana
Advisory Committee to: U.S.
Commission on Civil Rights,
Midwestern Regional Office, 55 W.
Monroe St., Suite 410, Chicago, IL
60603. Letters can also be sent via email
to mwojnaroski@usccr.gov.

FOR FURTHER INFORMATION CONTACT:
David Mussatt, Chief, Regional
Programs Unit, 55 W. Monroe St., Suite
410, Chicago, IL 60603, (312) 353—-8311.
Questions can also be directed via email
to dmussatt@usccr.gov.

SUPPLEMENTARY INFORMATION: The
Montana, New Mexico, Alaska,
Wyoming, and Indiana Advisory
Committees are statutorily mandated
federal advisory committees of the U.S.
Commission on Civil Rights pursuant to
42 U.S.C. 1975a. Under the charter for
the advisory committees, the purpose is
to provide advice and recommendations
to the U.S. Commission on Civil Rights
(Commission) on a broad range of civil
rights matters in its respective state that
pertain to alleged deprivations of voting
rights or discrimination or denials of
equal protection of the laws because of
race, color, religion, sex, age, disability,
or national origin, or the administration
of justice. Advisory committees also
provide assistance to the Commission in
its statutory obligation to serve as a
national clearinghouse for civil rights
information.

Each advisory committee consists of
not more than 19 members, each of
whom will serve a four-year term.
Members serve as unpaid Special
Government Employees who are
reimbursed for travel and expenses. To
be eligible to be on an advisory
committee, applicants must be residents
of the respective state or district, and

have demonstrated expertise or interest
in civil rights issues.

The Commission is an independent,
bipartisan agency established by
Congress in 1957 to focus on matters of
race, color, religion, sex, age, disability,
or national origin. Its mandate is to:

e Investigate complaints from citizens
that their voting rights are being
deprived,

¢ study and collect information about
discrimination or denials of equal
protection under the law,

e appraise federal civil rights laws
and policies,

e serve as a national clearinghouse on
discrimination laws,

¢ submit reports and findings and
recommendations to the President and
the Congress, and

e issue public service announcements
to discourage discrimination.

The Commission invites any
individual who is eligible to be
appointed a member of the Montana,
New Mexico, Alaska, Wyoming, or
Indiana Advisory Committee covered by
this notice to send a letter of interest
and a resume to the respective address
above.

Dated: September 7, 2016.
David Mussatt,
Chief, Regional Programs Unit.
[FR Doc. 2016-21842 Filed 9-9-16; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-34-2016]

Foreign-Trade Zone (FTZ) 121—
Albany, New York, Authorization of
Production Activity, Townsend Leather
Company, Inc., (Finished Upholstery
Grade Leather, Cut Parts and Product
Samples), Johnstown, New York

On May 9, 2016, the Capital District
Regional Planning Commission, grantee
of FTZ 121, submitted a notification of
proposed production activity to the FTZ
Board on behalf of Townsend Leather
Company, Inc., within Site 7 of FTZ
121, in Johnstown, New York.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (81 FR 30517, May 17,
2016). The FTZ Board has determined
that no further review of the activity is
warranted at this time. The production
activity described in the notification is
authorized, subject to the FTZ Act and
the Board’s regulations, including
Section 400.14.
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Dated: September 6, 2016.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2016—21860 Filed 9-9-16; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-909]

Certain Steel Nails From the People’s
Republic of China: Preliminary Results
of the Antidumping Duty
Administrative Review and Preliminary
Determination of No Shipments; 2014-
2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“Department”) is conducting the sixth
administrative review of the
antidumping duty order on certain steel
nails (“nails”’) from the People’s
Republic of China (“PRC”). The
Department preliminarily determines
that Stanley Works (Langfang) Fastening
Systems Co., Ltd. and Stanley Black &
Decker, Inc. (collectively “Stanley”)
sold subject merchandise in the United
States at prices below normal value
(“NV”’) during the period of review
(“POR”), August 1, 2014, through July
31, 2015. The Department also
preliminarily determines that Tianjin
Lianda Group Co., Ltd. (“Tianjin
Lianda”) failed to demonstrate that it is
entitled to a separate rate and has been
treated as part of the PRC-wide entity.
If these preliminary results are adopted
in the final results, the Department will
instruct U.S. Customs and Border
Protection (““CBP”’) to assess
antidumping duties on all appropriate
entries of subject merchandise during
the POR. Interested parties are invited to
comment on these preliminary results.
DATES: Effective September 12, 2016.
FOR FURTHER INFORMATION CONTACT:
Susan Pulongbarit or Omar Qureshi,
AD/CVD Operations, Office V,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-4031 or (202) 482-5307,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On October 6, 2015, the Department
initiated the seventh administrative
review of the antidumping duty order
on nails from the PRC for the period

August 1, 2014, through July 31, 2014.1
On April 14, 2015, the Department
partially extended the deadline for
issuing the preliminary results by 90
days.2 On August 4, 2016, the
Department fully extended the deadline
for issuing the preliminary results by 30
days, to September 5, 2016.3

Scope of the Order

The merchandise covered by the order
includes certain steel nails having a
shaft length up to 12 inches. Certain
steel nails subject to the order are
currently classified under the
Harmonized Tariff Schedule of the
United States (“HTSUS”’) subheadings
7317.00.55, 7317.00.65, 7317.00.75, and
7907.00.6000.4 While the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
order is dispositive.5

Preliminary Determination of No
Shipments

Based on the no-shipments letters
filed by 11 companies subject to this
review, the Department preliminarily
determines that these companies did not
have any reviewable transactions during
the POR. For additional information
regarding this determination, including

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 79 FR
58729 (September 30, 2014) (“Initiation Notice”).

2 See Memorandum to Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, through James C.
Doyle, Director, Office V, Antidumping and
Countervailing Duty Operations, from Omar
Qureshi, International Trade Compliance Analyst,
Antidumping and Countervailing Duty Operations,
regarding ‘‘Certain Steel Nails from the People’s
Republic of China: Extension of Deadline for
Preliminary Results of 2014-2015 Antidumping
Duty Administrative Review,” dated April 14, 2016.

3 See Memorandum to Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, through James C.
Doyle, Director, Office V, Antidumping and
Countervailing Duty Operations, from Omar
Qureshi, International Trade Compliance Analyst,
Antidumping and Countervailing Duty Operations,
regarding “Certain Steel Nails from the People’s
Republic of China: Second Extension of Deadline
for Preliminary Results of 2014—-2015 Antidumping
Duty Administrative Review,” dated August 4,
2016.

+The Department recently added the Harmonized
Tariff Schedule category 7907.00.6000, “Other
articles of zinc: Other,” to the language of the
Order. See Memorandum to Gary Taverman, Senior
Adyvisor for Antidumping and Countervailing Duty
Operations, through James C. Doyle, Director, Office
9, Antidumping and Countervailing Duty
Operations, regarding “Certain Steel Nails from the
People’s Republic of China: Cobra Anchors Co. Ltd.
Final Scope Ruling,” dated September 19, 2013.

5 See ““Certain Steel Nails from the People’s
Republic of China: Decision Memorandum for the
Preliminary Results of the 2013—-2014 Antidumping
Duty Administrative Review,” (‘“Preliminary
Decision Memorandum), dated concurrently with
these results and hereby adopted by this notice, for
a complete description of the Scope of the Order.

a list of these companies, see the
Preliminary Decision Memorandum.
Consistent with our assessment practice
in non-market economy (“NME”) cases,
the Department is not rescinding this
review for these companies, but intends
to complete the review and issue
appropriate instructions to CBP based
on the final results of the review.®

Separate Rates

The Department preliminarily
determines that information placed on
the record by the mandatory respondent
Stanley, as well as by the 21 other
separate rate applicants,” demonstrates
that these companies are entitled to
separate rate status. For additional
information, see the Preliminary
Decision Memorandum.

PRC-Wide Entity

The Department’s policy regarding
conditional review of the PRC-wide
entity applies to this administrative
review.8 Under this policy, the PRC-
wide entity will not be under review
unless a party specifically requests, or
the Department self-initiates, a review of
the entity. Because no party requested a
review of the PRC-wide entity in this
review, the entity is not under review
and the entity’s rate is not subject to
change (i.e., 118.04 percent).? Aside
from the no shipments and separate rate
companies discussed above, the
Department considers all other
companies for which a review was
requested,10 as well as Tianjin Lianda,
to be part of the PRC-wide entity. For
additional information, see the
Preliminary Decision Memorandum; see
also Appendix 2 for a list of companies
considered as part of the PRC-wide
entity.

6 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694, 65694—95 (October 24, 2011) and the
“Assessment Rates” section, below.

7 We note that Mingguang Ruifeng Hardware
Products Co., Ltd. and Mingguang Abundant
Hardware Products Co., Ltd. are one company.

8 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963 (November 4, 2013).

9 See, e.g., id.; Certain Steel Nails from the
People’s Republic of China: Final Results of
Antidumping Duty Administrative Review; 2012-
2013, 80 FR 18816, 18817 and accompanying Issues
and Decision Memorandum (‘AR5 Final Results’).

10 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 79 FR
51548, 51549 (August 29, 2014) (“All firms listed
below that wish to qualify for separate rate status
in the administrative reviews involving NME
countries must complete, as appropriate, either a
separate rate application or certification. . .”).
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Rate for Separate-Rate Companies Not
Individually Examined

The statute and the Department’s
regulations do not address the
establishment of a rate to be applied to
respondents not selected for individual
examination when the Department
limits its examination of companies
subject to the administrative review
pursuant to section 777A(c)(2)(B) of the
Act. Generally, the Department looks to
section 735(c)(5) of the Act, which
provides instructions for calculating the
all-others rate in an investigation, for
guidance when calculating the rate for
respondents not individually examined
in an administrative review. Section
735(c)(5)(A) of the Act articulates a
preference for not calculating an all-
others rate using rates which are zero,
de minimis or based entirely on facts
available. Accordingly, the
Department’s usual practice has been to
determine the dumping margin for
companies not individually examined
by averaging the weighted-average
dumping margins for the individually
examined respondents, excluding rates
that are zero, de minimis, or based
entirely on facts available.1? Consistent
with this practice, in this review, we
calculated a weighted-average dumping
margin for Stanley that is above de
minimis and not based entirely on FA;
therefore, the Department assigned to
the companies not individually
examined, but which demonstrated
their eligibility for a separate rate, the
weighted-average dumping margin
calculated for Stanley.

Methodology

The Department is conducting this
review in accordance with sections
751(a)(1)(B) and 751(a)(2)(A) of the Act.
Constructed export prices and export
prices have been calculated in
accordance with section 772 of the Act.
Because the PRC is a non-market
economy country within the meaning of
section 771(18) of the Act, NV has been
calculated in accordance with section
773(c) of the Act.

For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized

11 See Ball Bearings and Parts Thereof From
France, Germany, Italy, Japan, and the United
Kingdom: Final Results of Antidumping Duty
Administrative Reviews and Rescission of Reviews
in Part, 73 FR 52823, 52824 (September 11, 2008),
and accompanying Issues and Decision
Memorandum at Comment 16.

Electronic Service System (“ACCESS”).
ACCESS is available to registered users
at http://access.trade.gov, and is
available to all parties in the Central
Records Unit, Room B8024 of the main
Department of Commerce building. In
addition, a complete version of the
Preliminary Decision Memorandum can
be accessed directly on the internet at
http://enforcement.trade.gov/frn/. The
signed Preliminary Decision
Memorandum and the electronic
versions of the Preliminary Decision
Memorandum are identical in content.

Preliminary Results of Review

The Department preliminarily
determines that the following weighted-
average dumping margins exist for the
period August 1, 2014, through July 31,
2015:

Weighted-
Exporter a;::gigne
(percent)
Stanley ...cooeeeeiiiiieee, 5.90
Certified Products International

INC oo 5.90
Chiieh Yung Metal Ind. Corp 12 .. 5.90
Dezhou Hualude Hardware

Products Co., Ltd ........ccceceee. 5.90
Hebei Cangzhou New Century

Foreign Trade Co., Ltd ........... 5.90
Mingguang Abundant Hardware

Products Co., Ltd ........ccceceee. 5.90
Mingguang Ruifeng Hardware

Products Co., Ltd ........ccceceee. 5.90
Nanjing Caiging Hardware Co.,

Ltd o 5.90
Qingdao D&L Group Ltd ............. 5.90
SDC International Aust. PTY. Ltd 5.90
Shandong Dinglong Import & Ex-

port Co., Ltd ..oooiiiiiiiiiiee 5.90
Shandong Oriental Cherry Hard-

ware Group Co., Ltd .............. 5.90
Shanghai Curvet Hardware

Products Co., Ltd ........ccceceee. 5.90
Shanghai Yueda Nails Industry

Co., Ltd i 5.90
Shanxi Hairui Trade Co., Ltd ...... 5.90
Shanxi Pioneer Hardware Indus-

trial Co., Ltd ..ooeeeeeeeee 5.90
Shanxi Tianli Industries Co., Ltd 5.90
S-Mart (Tianjin) Technology De-

velopment Co., Ltd .................. 5.90
Suntec Industries Co., Ltd .......... 5.90
Tianjin Jinchi Metal Products

Co., Ltd e 5.90
Tianjin Jinghai County Hongli In-

dustry & Business Co., Ltd ..... 5.90
Tianjin Universal Machinery Imp.

& Exp. Corporation3 .............. 5.90

Disclosure, Public Comment and
Opportunity To Request a Hearing

The Department intends to disclose
the calculations used in our analysis to

12 Although, the Department initiated this
administrative review on Chiieh Yung Metal
Industrial Corporation, the company name, Chiieh

parties in this review within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).

Interested parties may submit case
briefs within 30 days after the date of
publication of these preliminary results
of review in the Federal Register.14
Rebuttals to case briefs, which must be
limited to issues raised in the case
briefs, must be filed within five days
after the time limit for filing case
briefs.1® Parties who submit arguments
are requested to submit with the
argument (a) a statement of the issue, (b)
a brief summary of the argument, and (c)
a table of authorities.1® Parties
submitting briefs should do so pursuant
to the Department’s electronic filing
system, ACCESS.1”

Any interested party may request a
hearing within 30 days of publication of
this notice.18 Hearing requests should
contain the following information: (1)
The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of the issues
to be discussed. Oral presentations will
be limited to issues raised in the briefs.
If a request for a hearing is made, parties
will be notified of the time and date for
the hearing to be held at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230.19

The Department intends to issue the
final results of this administrative
review, which will include the results of
our analysis of all issues raised in the
case briefs, within 120 days of
publication of these preliminary results
in the Federal Register, pursuant to
section 751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review.20 The Department intends to

Yung Metal Ind. Corp., was the only name listed in
the business license that was submitted in the
separate rate application. Accordingly, the
Department is granting a separate rate to Chiieh
Yung Metal Ind. Corp.

13 Although, the Department initiated this
administrative review on Tianjin Universal
Machinery Import and Export Corp., the company
name, Tianjin Universal Machinery Imp. & Exp.
Corporation. was the only name listed in the
business license that was submitted in the separate
rate application. Accordingly, the Department is
granting a separate rate to Tianjin Universal
Machinery Imp. & Exp. Corporation.

14 See 19 CFR 351.309(c)(1)(ii).

15 See 19 CFR 351.309(d)(1)-(2).

16 See 19 CFR 351.309(c)(2), (d)(2).

17 See 19 CFR 351.303 (for general filing
requirements).

18 See 19 CFR 351.310(c).

19 See 19 CFR 351.310(d).

20 See 19 CFR 351.212(b).
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issue assessment instructions to CBP 15
days after the publication date of the
final results of this review.

For assessment purposes, the
Department applied the assessment rate
calculation method adopted in
Antidumping Proceedings: Calculation
of the Weighted-Average Dumping
Margin and Assessment Rate in Certain
Antidumping Proceedings: Final
Modification.?! For any individually
examined respondent whose weighted
average dumping margin is above de
minimis (i.e., 0.50 percent) in the final
results of this review, the Department
will calculate importer-specific
assessment rates on the basis of the ratio
of the total amount of dumping
calculated for the importer’s examined
sales to the total entered value of sales,
in accordance with 19 CFR
351.212(b)(1). Where an importer- (or
customer-) specific ad valorem rate is
greater than de minimis, the Department
will instruct CBP to collect the
appropriate duties at the time of
liquidation.22 Where either a
respondent’s weighted average dumping
margin is zero or de minimis, or an
importer- (or customer-) specific ad
valorem rate is zero or de minimis, the
Department will instruct CBP to
liquidate appropriate entries without
regard to antidumping duties.23 For the
respondents that were not selected for
individual examination in this
administrative review and that qualified
for a separate rate, the assessment rate
will be based on the average of the
mandatory respondents.2¢ We intend to
instruct CBP to liquidate entries
containing subject merchandise
exported by the PRC-wide entity at the
PRC-wide rate.

Pursuant to the Department’s practice,
for entries that were not reported in the
U.S. sales databases submitted by
companies individually examined
during the administrative review, the
Department will instruct CBP to
liquidate such entries at the PRC-wide
rate. Additionally, if the Department
determines that an exporter had no
shipments of the subject merchandise,
any suspended entries that entered
under that exporter’s case number (i.e.,
at that exporter’s rate) will be liquidated
at the PRC-wide rate.2?

21 See Antidumping Proceedings: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings: Final Modification, 77 FR 8101
(February 14, 2012) in the manner described in
more detail in the Preliminary Decision
Memorandum.

22 See 19 CFR 351.212(b)(1).

23 See 19 CFR 351.106(c)(2).

24 See Preliminary Decision Memorandum.

25 For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
review for shipments of the subject
merchandise from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by sections
751(a)(2)(C) of the Act: (1) For the
companies listed above that have a
separate rate, the cash deposit rate will
be that established in the final results of
this review (except, if the rate is zero or
de minimis, then zero cash deposit will
be required); (2) for previously
investigated or reviewed PRC and non-
PRC exporters not listed above that
received a separate rate in a prior
segment of this proceeding, the cash
deposit rate will continue to be the
existing exporter-specific rate; (3) for all
PRC exporters of subject merchandise
that have not been found to be entitled
to a separate rate, the cash deposit rate
will be that for the PRC-wide entity; and
(4) for all non-PRC exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to the PRC
exporter that supplied that non-PRC
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during the POR.
Failure to comply with this requirement
could result in the Department’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This preliminary determination is
issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act, and 19 CFR 351.221(b)(4).

Dated: September 1, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix 1

List of Topics Discussed in the Preliminary
Decision Memorandum

1. Summary

2. Background

3. Scope of the Order

4. Preliminary Determination of No
Shipments

Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).

5. Non-Market Economy Country Status

6. PRC-Wide Entity

7. Separate Rates

8. Application of Facts Available and Use of
Adverse Inference

9. Facts Available

10. Surrogate Country

11. Date of Sale

12. Comparisons to Normal Value

13. U.S. Price

14. Normal Value

15. Factor Valuations

16. Currency Conversion

17. Recommendation

Appendix 2

Companies Subject to This Administrative
Review That Are Considered To Be Part of
the PRC-Wide Entity

Cana (Tianjin) Hardware Industrial Co., Ltd.

China Staple Enterprise (Tianjin) Co., Ltd.

Huanghu Jinhai Hardware Products Co. Ltd.

Huanghua Xiong Hua Hardware Product Co.,
Ltd.

Huanghua Yufutai Hardware Products
Limited

Liaocheng Minghui Hardware Products Co.,
Ltd.

Mingguang Abundant Hardware Products
Co., Ltd.

Qingdao D&L Group Co., Ltd.

Shandong Qingyun Hongyi Hardware
Products Co., Ltd.

Shanghai Yueda Fasterners Co., Ltd.

Shanxi Tianli Enterprise Co., Ltd.

Smart (Tianjin) Technology Development
Co., Ltd.

Tianjin Hongli Qiangsheng Import and
Export Co., Ltd.

Tianjin Lianda Group Ltd.

[FR Doc. 2016-21883 Filed 9-9-16; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-836]

Certain Cut-to-Length Carbon-Quality
Steel Plate Products From the
Republic of Korea: Final Results of
Antidumping Duty Administrative
Review and New Shipper Review;
2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 11, 2016, the
Department of Commerce (the
Department) published the preliminary
results of the administrative review and
new shipper review of the antidumping
duty order on certain cut-to-length
carbon-quality steel plate products (CTL
plate) from the Republic of Korea
(Korea). Based on our analysis of the
comments received, we continue to find
that subject merchandise has been sold
at less than normal value in the
administrative review, and that subject
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merchandise has not been sold at less
than normal value in the new shipper
review.

DATES: Effective September 12, 2016.

FOR FURTHER INFORMATION CONTACT:
Yang Jin Chun or Thomas Schauer, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230; telephone:
(202) 482-5760 or (202) 482—0410,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 11, 2016, the Department
published the Preliminary Results of the
administrative review and new shipper
review.! The period of review is
February 1, 2014, through January 31,
2015. We invited interested parties to
comment on the Preliminary Results
and received case and rebuttal briefs
from interested parties.2

The Department conducted these
reviews in accordance with section 751
of the Tariff Act of 1930, as amended
(the Act).

Scope of the Order

The products covered by the
antidumping duty order are certain CTL
plate. Imports of CTL plate are currently
classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
under subheadings 7208.40.30.30,
7208.40.30.60, 7208.51.00.30,
7208.51.00.45, 7208.51.00.60,
7208.52.00.00, 7208.53.00.00,
7208.90.00.00, 7210.70.30.00,
7210.90.90.00, 7211.13.00.00,
7211.14.00.30, 7211.14.00.45,
7211.90.00.00, 7212.40.10.00,
7212.40.50.00, 7212.50.00.00,
7225.40.30.50, 7225.40.70.00,
7225.50.60.00, 7225.99.00.90,
7226.91.50.00, 7226.91.70.00,
7226.91.80.00, and 7226.99.00.00. While
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description is dispositive. A
full description of the scope of the order
is contained in the Issues and Decision
Memorandum.?3

1 See Certain Cut-to-Length Carbon-Quality Steel
Plate Products From the Republic of Korea:
Preliminary Results of Antidumping Duty
Administrative and New Shipper Reviews and
Rescission of Administrative Review, in Part; 2014—
2015, 81 FR 12870 (March 11, 2016) (Preliminary
Results).

2 See the case and rebuttal briefs from Nucor
Corporation, Dongkuk Steel Mill Co., Ltd., and
Hyundai Steel Company dated April 11, 2016, and
April 20, 2016, respectively.

3 See the Memorandum from Gary Taverman,
Associate Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties in these
reviews are addressed in the Issues and
Decision Memorandum, which is hereby
adopted by this notice. A list of the
issues raised is attached to this notice as
Appendix I. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov and to all
parties in the Central Records Unit,
room B—8024 of the main Department of
Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at http://enforcement.trade.gov/
frn/index.html.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we made one revision that has
not changed the results for Dongkuk
Steel Mill Co., Ltd., in the
administrative review.*+ We made no
changes for Hyundai Steel Company in
the new shipper review.

Final Results of the Administrative
Review

As aresult of this administrative
review, we determine that a weighted-
average dumping margin of 1.11 percent
exists for Dongkuk Steel Mill Co., Ltd.,
for the period February 1, 2014, through
January 31, 2015.

Final Results of the New Shipper
Review

As a result of this new shipper
review, we determine that a weighted-
average dumping margin of 0.00 percent
exists for merchandise produced and
exported by Hyundai Steel Company for
the period February 1, 2014, through
January 31, 2015.

Disclosure

We intend to disclose the calculations
performed to parties in this proceeding
within five days after public
announcement of the final results in
accordance with 19 CFR 351.224(b).

to Christian Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
“Issues and Decision Memorandum for the
Antidumping Duty Administrative Review and New
Shipper Review of Certain Cut-to-Length Carbon-
Quality Steel Plate Products from the Republic of
Korea,” dated concurrently with and hereby
adopted by this notice (Issues and Decision
Memorandum).

4 See Issues and Decision Memorandum at
Comment 5.

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act and 19 CFR 351.212(b)(1), the
Department will determine, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of these reviews.

For Dongkuk Steel Mill Co., Ltd., we
calculated importer-specific assessment
rates on the basis of the ratio of the total
amount of antidumping duties
calculated for each importer’s examined
sales and the total entered value of the
sales in accordance with 19 CFR
351.212(b)(1).5 For Hyundai Steel
Company, we have not calculated
assessment rates and will instruct CBP
to liquidate all imports produced and
exported by Hyundai Steel Company
without regard to antidumping duties in
accordance with the Final
Modification.b

For entries of subject merchandise
during the period of review produced by
Dongkuk Steel Mill Co., Ltd., or
Hyundai Steel Company for which they
did not know their merchandise was
destined for the United States, we will
instruct CBP to liquidate unreviewed
entries at the all-others rate if there is no
rate for the intermediate company(ies)
involved in the transaction.”

We intend to issue liquidation
instructions to CBP 15 days after
publication of the final results of these
reviews.

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of
this notice for all shipments of CTL
plate from Korea entered, or withdrawn
from warehouse, for consumption on or
after the date of publication, as provided
by section 751(a)(2)(C) of the Act: (1)
The cash deposit rate for Dongkuk Steel
Mill Co., Ltd. will be equal to the
weighted-average dumping margin
determined in the final results of this
administrative review; (2) for
merchandise exported by manufacturers
or exporters not covered in this
administrative review but covered in a
prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the

5In these final results, the Department applied
the assessment rate calculation method adopted in
Antidumping Proceedings: Calculation of the
Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR 8101
(February 14, 2012) (Final Modification).

6 See Final Modification, 77 FR at 8103.

7 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).
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most recently completed segment of this
proceeding in which that manufacturer
or exporter participated; (3) if the
exporter is not a firm covered in this
administrative review, a prior review, or
the original investigation but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recently completed segment of this
proceeding for the manufacturer of the
merchandise; (4) the cash deposit rate
for all other manufacturers or exporters
will continue to be 0.98 percent,? the
all-others rate determined in the less-
than-fair-value (LTFV) investigation,
adjusted for the export-subsidy rate in
the companion countervailing duty
investigation.

With respect to Hyundai Steel
Company, the respondent in the new
shipper review, the Department
established a combination cash deposit
rate for this company consistent with its
practice, as follows: (1) For subject
merchandise produced and exported by
Hyundai Steel Company, no cash
deposit will be required; (2) for subject
merchandise exported by Hyundai Steel
Company, but not produced by Hyundai
Steel Company, the cash deposit rate
will be the all-others rate determined in
the LTFV investigation; and (3) for
subject merchandise produced by
Hyundai Steel Company, but not
exported by Hyundai Steel Company,
the cash deposit rate will be the rate
applicable to the exporter.

These cash deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance

8 See, e.g., Certain Cut-to-Length Carbon-Quality
Steel Plate Products From the Republic of Korea:
Final Results of Antidumping Duty Administrative
Review; 2013-2014, 80 FR 22971, 22972 (April 24,
2015).

with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
final results of administrative and new
shipper reviews in accordance with
sections 751(a)(1), 751(a)(2)(B)(iii),
751(a)(3) and 777(i)(1) of the Act and 19
CFR 351.213(h), 351.214 and
351.221(b)(5).

Dated: September 6, 2016.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

Appendix I

List of Topics Discussed in the Issues and
Decision Memorandum

Summary
Background
Scope of the Order
Discussion of the Issues
Comment 1: Recalculation of Conversion
Costs (New Shipper Review)
Comment 2: Reported Costs (New Shipper
Review)
Comment 3: Finished Goods Inventory
(New Shipper Review)
Comment 4: Scrap Offset (New Shipper
Review)
Comment 5: Major Input Adjustment
(Administrative Review)
Recommendation

[FR Doc. 2016-21857 Filed 9-9-16; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-842]

Large Residential Washers From
Mexico: Final Results of the
Antidumping Duty Administrative
Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 11, 2016, the
Department of Commerce (the
Department) published the preliminary
results of the second administrative
review of the antidumping duty (AD)
order on large residential washers
(LRWs) from Mexico. The review covers
one producer/exporter of the subject
merchandise: Electrolux Home Products
Corp. N.V. and Electrolux Home
Products de Mexico, S.A. de C.V.
(collectively, Electrolux). We gave
interested parties an opportunity to
comment. After reviewing the
comments received, we continue to find
that Electrolux made sales of subject

merchandise to the United States at
prices below normal value. Electrolux’s
final dumping margin is listed below in
the section entitled ‘“Final Results of the
Review.”

DATES: Effective September 12, 2016.
FOR FURTHER INFORMATION CONTACT:
Brian Smith or Brandon Custard, AD/
CVD Operations, Office II, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—1766 or (202) 482—
1823, respectively.

SUPPLEMENTARY INFORMATION:

Background

The review covers one producer/
exporter of the subject merchandise:
Electrolux. On March 11, 2016, the
Department published the Preliminary
Results.! Based on our analysis of the
comments received from Whirlpool
Corporation (the petitioner) and
Electrolux, we are not changing the
weighted-average dumping margin
calculated for Electrolux in the
Preliminary Results. The Department
conducted this administrative review in
accordance with section 751 of the
Tariff Act of 1930, as amended (the Act).

Scope of the Order

The products covered by the order are
all large residential washers and certain
subassemblies thereof from Mexico. The
products are currently classifiable under
subheadings 8450.20.0040 and
8450.20.0080 of the Harmonized Tariff
System of the United States (HTSUS).
Products subject to this order may also
enter under HTSUS subheadings
8450.11.0040, 8450.11.0080,
8450.90.2000, and 8450.90.6000.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise subject to this scope is
dispositive.2

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues which parties raised
and to which we respond in the Issues
and Decision Memorandum is attached
to this notice as Appendix I.

1 See Large Residential Washers From Mexico:
Preliminary Results of the Antidumping Duty
Administrative Review; 2014-2015, 81 FR 12873
(March 11, 2016) (Preliminary Results).

2 A full description of the scope of the order is
contained in the Memorandum to Paul Piquado,
“Issues and Decision Memorandum for the Final
Results of the Antidumping Duty Administrative
Review of Large Residential Washers from Mexico,”
dated concurrently with this notice (Issues and
Decision Memorandum).
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Period of Review

The period of review is February 1,
2014, through January 31, 2015.

Final Results of the Review

Based on our analysis of the
comments received, we did not make
any changes to the weighted-average
dumping margin calculated for
Electrolux in the Preliminary Results.
Therefore, we are assigning the
following weighted-average dumping
margin for the period February 1, 2014,
through January 31, 2015:

Weighted-
average
Manufacturer/exporter dumping
margin
(percent)
Electrolux Home Products
Corp. NV/Electrolux Home
Products de Mexico, S.A.
de C.V e 2.47

We intend to disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act, and 19 CFR 351.212(b)(1), the
Department has determined, and CBP
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review. The
Department intends to issue appropriate
assessment instructions directly to CBP
41 days after publication of the final
results of this administrative review.

For Electrolux, the Department
calculated ad valorem importer-specific
assessment rates equal to the total
amount of dumping calculated for the
importer’s examined sales and the total
entered value of those sales. Where an
importer-specific assessment rate is zero
or de minimis (i.e., less than 0.5
percent), the Department will instruct
CBP to liquidate these entries without
regard to antidumping duties pursuant
to 19 CFR 351.106(c)(2).

If applicable, this clarification will
apply to entries of subject merchandise
during the POR produced by Electrolux,
for which the company did not know
that its merchandise was destined for
the United States.? In such instances, we
will instruct CBP to liquidate these
entries at the all-others rate established
in the less-than fair-value (LTFV)

3 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003) (Assessment Policy Notice).

investigation, 36.52 percent,? if there is
no rate for the intermediary involved in
the transaction.

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
notice of final results of administrative
review for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication, as provided
by section 751(a)(2)(C) of the Act: (1)
The cash deposit rate for Electrolux will
be equal to the weighted-average
dumping margin established in the final
results of this administrative review; (2)
for merchandise exported by
manufacturers or exporters not covered
in this administrative review but
covered in a prior segment of the
proceeding, the cash deposit rate will
continue to be the company-specific rate
published for the most recently-
completed segment; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recently-
completed segment of this proceeding
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 36.52
percent, the all-others rate determined
in the LTFV investigation.> These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

Notification Regarding Administrative
Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely

4 See Large Residential Washers From Mexico and
the Republic of Korea: Antidumping Duty Orders,
78 FR 11148 (February 15, 2013) (AD Order).

51d.

written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice is published in
accordance with section 751(a)(1) and
777(1)(1) of the Act and 19 CFR
351.213(h) and 351.221(b)(5) of the
Department’s regulations.

Dated: August 30, 2016.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
III. Margin Calculations
IV. Scope of the Order
V. Discussion of Issues
1. Zeroing
2. Methodological Issues in the Differential
Pricing Analysis
VI. Recommendation

[FR Doc. 2016—21500 Filed 9-9-16; 8:45 a.m.]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-868]

Large Residential Washers From the
Republic of Korea: Final Results of the
Antidumping Duty Administrative
Review; 2014-2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 11, 2016, the
Department of Commerce (the
Department) published the preliminary
results of the second administrative
review of the antidumping duty (AD)
order on large residential washers
(LRWs) from Korea. The review covers
one producer/exporter of the subject
merchandise: LG Electronics, Inc. (LGE).
We gave interested parties an
opportunity to comment. After
reviewing the comments received, we
continue to find that LGE made sales of
subject merchandise to the United
States at prices below normal value.
LGE’s final dumping margin is listed
below in the section entitled “‘Final
Results of the Review.”

DATES: Effective September 12, 2016.
FOR FURTHER INFORMATION CONTACT:
David Goldberger or Ross Belliveau,
AD/CVD Operations, Office II,
Enforcement and Compliance,
International Trade Administration,
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U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-4136 or (202) 4824952,
respectively.

SUPPLEMENTARY INFORMATION:
Background

The review covers one producer/
exporter of the subject merchandise:
LGE. On March 11, 2016, the
Department published the Preliminary
Results.? Based on our analysis of the
comments received from Whirlpool
Corporation (the petitioner) and LGE,
we are changing the weighted-average
dumping margin calculated for LGE in
the Preliminary Results. The
Department conducted this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The products covered by the order are
all large residential washers and certain
subassemblies thereof from Korea. The
products are currently classifiable under
subheadings 8450.20.0040 and
8450.20.0080 of the Harmonized Tariff
System of the United States (HTSUS).
Products subject to this order may also
enter under HTSUS subheadings
8450.11.0040, 8450.11.0080,
8450.90.2000, and 8450.90.6000.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise subject to this scope is
dispositive.2

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues which parties raised
and to which we respond in the Issues
and Decision Memorandum is attached
to this notice as Appendix I.

Period of Review

The period of review is February 1,
2014, through January 31, 2015.

1 See Large Residential Washers From the
Republic of Korea: Preliminary Results of the
Antidumping Duty Administrative Review; 2014—
2015, 81 FR 12875 (March 11, 2016) (Preliminary
Results).

2 A full description of the scope of the order is
contained in the memorandum to Paul Piquado,
Assistant Secretary for Enforcement and
Compliance, from Christian Marsh, Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations, “Issues and
Decision Memorandum for the Final Results of the
Antidumping Duty Administrative Review of Large
Residential Washers from the Republic of Korea,”
dated concurrently with and adopted by this notice
(Issues and Decision Memorandum).

Final Results of the Review

Based on our analysis of the
comments received, we made changes to
the weighted-average dumping margin
calculated for LGE in the Preliminary
Results. Therefore, we are assigning the
following weighted-average dumping
margin for the period February 1, 2014,
through January 31, 2015:

Weighted-
average
dumping

margin
(percent)

Manufacturer/exporter

LG Electronics, Inc 1.62

We intend to disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding, in accordance with 19
CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act, and 19 CFR 351.212(b)(1), the
Department has determined, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review. The
Department intends to issue appropriate
assessment instructions directly to CBP
15 days after publication of the final
results of this administrative review.

For LGE, the Department calculated
ad valorem importer-specific
assessment rates equal to the total
amount of dumping calculated for the
importer’s examined sales and the total
entered value of those sales. Where an
importer-specific assessment rate is zero
or de minimis (i.e., less than 0.5
percent), the Department will instruct
CBP to liquidate these entries without
regard to antidumping duties pursuant
to 19 CFR 351.106(c)(2).

For entries of subject merchandise
during the POR produced by LGE, for
which the company did not know that
its merchandise was destined for the
United States, we will instruct CBP to
liquidate these entries at the all-others
rate established in the less-than fair-
value (LTFV) investigation, 11.80
percent,? if there is no rate for the
intermediary involved in the
transaction.*

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the

3 See Large Residential Washers From Mexico and
the Republic of Korea: Antidumping Duty Orders,
78 FR 11148 (February 15, 2013) (AD Order).

4 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003) (Assessment Policy Notice).

notice of final results of administrative
review for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication, as provided
by section 751(a)(2)(C) of the Act: (1)
The cash deposit rate for LGE will be
equal to the weighted-average dumping
margin established in the final results of
this administrative review; (2) for
merchandise exported by manufacturers
or exporters not covered in this
administrative review but covered in a
prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the
most recently-completed segment; (3) if
the exporter is not a firm covered in this
review, a prior review, or the original
LTFV investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recently-completed segment of this
proceeding for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 11.80
percent, the all-others rate determined
in the LTFV investigation.> These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

Notification Regarding Administrative
Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice is published in
accordance with section 751(a)(1) and
777(1)(1) of the Act.

5 See Assessment Policy Notice.
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Dated: September 6, 2016.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

Appendix I

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
III. Margin Calculations
IV. Scope of the Order
V. Discussion of the Issues
1. Exclusion of Sales of Merchandise
Entered Prior to Date of Suspension
2. Whether Defective Merchandise Is
Outside of the Scope
3. Exclusion of Re-Sales of Defective
Merchandise
4. Exclusion of Potentially Double-Counted
U.S. Sales
5. Methodological Issues in the Differential
Pricing Analysis
6. Zeroing
7. Subassembly Import Value in
Assessment Rate
VI. Recommendation

[FR Doc. 2016-21858 Filed 9-9-16; 8:45 a.m.]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-802]

Certain Frozen Warmwater Shrimp
From the Socialist Republic of
Vietnam: Final Results of Antidumping
Duty Administrative Review, 2014—
2015

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 10, 2016, the
Department of Commerce
(“Department”) published in the
Federal Register the preliminary results
of the tenth administrative review of the
antidumping duty order on certain
warmwater shrimp from the Socialist
Republic of Vietnam (“Vietnam”). Based
upon our analysis of the comments and
information received, we determine that
Stapimex sold subject merchandise at
less than normal value (“NV”’) during
the period of review (“POR”), February
1, 2014, through January 31, 2015.
DATES: Effective September 12, 2016.
FOR FURTHER INFORMATION CONTACT:
Irene Gorelik, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-6905.

SUPPLEMENTARY INFORMATION: On March
10, 2016, the Department published the

Preliminary Results.! On March 11,
2016, VASEP 2 filed surrogate value
information rebutting certain surrogate
values we applied in the Preliminary
Results. We gave interested parties an
opportunity to comment on the
Preliminary Results. On March 11, 2016,
Viet Hai Seafood Co., Ltd. (“Fish One”’)
requested a public hearing and filed its
case brief on April 1, 2016. On April 25,
2016, VASEP filed a case brief. On May
2, 2016, Petitioner 3 and Domestic
Processors 4 filed their rebuttal briefs.
On June 17, 2016, the Department
extended the time limit for these final
results by 60 days.

On July 6, 2016, VASEP, Petitioner,
and Domestic Processors withdrew their
requests for review with respect to the
Minh Phu Group and requested that the
Department exercise its authority to
extend the 90-day deadline to withdraw
the requests for review and rescind the
administrative review, in part, under
extraordinary circumstances.®> On July
18, 2016, we determined that the parties
demonstrated that extraordinary
circumstances exist for this segment of
the proceeding and, thus, found that
good cause existed to extend the
deadline to withdraw their respective
review requests of the Minh Phu Group,
pursuant to 19 CFR 351.302(b). We
rescinded the review with respect to the
Minh Phu Group on July 22, 2016.6

Scope of the Order~

The merchandise subject to the order
is certain frozen warmwater shrimp.
The product is currently classified
under the following Harmonized Tariff
Schedule of the United States item
numbers: 0306.17.00.03, 0306.17.00.06,
0306.17.00.09, 0306.17.00.12,
0306.17.00.15, 0306.17.00.18,
0306.17.00.21, 0306.17.00.24,
0306.17.00.27, 0306.17.00.40,
1605.21.10.30, and 1605.29.10.10. The

1 See Certain Frozen Warmwater Shrimp From the
Socialist Republic of Vietnam: Preliminary Results
of Antidumping Duty Administrative Review and
Partial Rescission of Review; 2014-2015, 81 FR
12702 (March 10, 2016) (“‘Preliminary Results”).

2Vietnam Association of Seafood Exporters and
Producers (“VASEP”).

3 Ad Hoc Shrimp Trade Action Committee
(“Petitioner”).

4 American Shrimp Processors Association
(“Domestic Processors”).

5 See Withdrawal of Review Requests from
VASEP, Petitioner and Domestic Processors, dated
July 6, 2016.

6 See Certain Frozen Warmwater Shrimp From the
Socialist Republic of Vietnam: Partial Rescission of
Antidumping Duty Administrative Reviews (2014—
2015; 2015-2016) and Compromise of Outstanding
Claims, 81 FR 47758 (July 22, 2016).

7 See Notice of Amended Final Determination of
Sales at Less Than Fair Value and Antidumping
Duty Order: Certain Frozen Warmwater Shrimp
From the Socialist Republic of Vietnam, 70 FR 5152
(February 1, 2005) (“Order”).

written description of the scope of the
order is dispositive. A full description
of the scope of the Order is available in
the accompanying Issues and Decision
Memorandum.?

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this review
are addressed in the accompanying
Issues and Decision Memorandum.® A
list of the issues which parties raised,
and to which we respond in the Issues
and Decision Memorandum is attached
to this notice as an Appendix. The
Issues and Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov and in the
Central Records Unit, Room B8024 of
the main Department of Commerce
building. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
on the internet at http://
enforcement.trade.gov/frn/index.html.
The signed Issues and Decision
Memorandum and electronic versions of
the Issues and Decision Memorandum
are identical in content.

Final Determination of No Shipments

In the Preliminary Results, the
Department determined the following
companies did not have any reviewable
transactions during the POR: (1) BIM
Seafood Joint Stock Company; (2) Bien
Dong Seafood Co., Ltd.; (3) Cafatex
Fishery Joint Stock Corporation; (4)
Camranh Seafoods Processing
Enterprise Pte.; (5) Coastal Fisheries
Development Corporation; (6) Bentre
Forestry Aquaproduct Import-Export
Joint Stock Company; (7) Fine Foods
Co.; (8) Gallant Ocean (Vietnam) Co.,
Ltd.; (9) Long Toan Frozen Aquatic
Products Joint Stock Company; (10)
Nhat Duc Co., Ltd.; (11) Ngo Bros
Seaproducts Import-Export One Member
Company Limited; (12) Thong Thuan
Seafood Company Limited; (13) Tacvan
Seafoods Company; (14) Tan Phong Phu
Seafood Co., Ltd.; and (15) Vinh Hoan
Corporation. As we have not received
any information to contradict this

8 See Memorandum to Christian Marsh, Acting
Assistant Secretary for Enforcement and
Compliance, From Gary Taverman, Associate
Deputy Assistant Secretary for Antidumping and
Countervailing Duty Operations, Certain Frozen
Warmwater Shrimp from the Socialist Republic of
Vietnam: Issues and Decision Memorandum for the
Final Results, (“Issues and Decision
Memorandum”) dated concurrently and hereby
adopted by this notice.

oId.


http://enforcement.trade.gov/frn/index.html
http://enforcement.trade.gov/frn/index.html
http://access.trade.gov
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determination, the Department
determines that the above-named
companies did not have any reviewable
entries of subject merchandise during
the POR, and will issue appropriate
instructions that are consistent with our
“automatic assessment’’ clarification,
for these final results.

Changes Since the Preliminary Results

The Department has made two
changes since the Preliminary Results,
specific to the granting of a separate rate
and the calculation of the separate rate
margin. For detailed information, see
below and the Issues and Decision
Memorandum.

Separate Rates

In the Preliminary Results, we
determined that 30 companies 1°
(“Separate Rate Respondents”) in
addition to Minh Phu Group and
Stapimex 11 met the criteria for separate
rate status. We have since rescinded the
administrative review for the Minh Phu
Group.12 We have not received any
information since the issuance of the
Preliminary Results that provides a basis
for reconsidering our preliminary
separate rate determinations for the
remaining 30 companies and the
remaining mandatory respondent.

However, we have granted separate rate
status to one additional applicant that
provided evidence of its separate rate
eligibility. Thus, for the final results, we
have granted this company, Viet Hai
Seafood Co., Ltd., a separate rate.

Rate for Non-Selected Companies

Under section 735(c)(5)(A) of the Act,
the all-others rate is normally an
amount equal to the weighted average of
the estimated weighted average
dumping margins established for
exporters and producers individually
investigated, excluding any zero and de
minimis margins, and any margins
determined entirely on the basis of facts
available. Accordingly, when only one
weighted-average dumping margin for
an individually investigated respondent
is above de minimis and not based
entirely on facts available, the separate
rate will be equal to that single, above
de minimis rate.

In the Preliminary Results, the
Department calculated a rate for
Stapimex that is not zero, de minimis,
or based entirely on facts available,
which is unchanged in the final results.
As noted above, we have rescinded the
administrative review with respect to
the other mandatory respondent.

Therefore, the Department has assigned
to the companies that have not been
individually examined but have
demonstrated their eligibility for a
separate rate a margin of 4.78 percent,
which is the rate calculated for
Stapimex.

Final Results of Review

In the Preliminary Results, we found
that 51 companies (now 50) for which
a review was requested have not
established eligibility for a separate rate,
and thus, we considered them to be part
of the Vietnam-wide entity.13 The
Department’s change in policy regarding
conditional review of the Vietnam-wide
entity applies to this administrative
review.1* Under this policy, the
Vietnam-wide entity will not be under
review unless a party specifically
requests, or the Department self-
initiates, a review of the entity. Because
no party requested a review of the
Vietnam-wide entity, the entity is not
under review and the entity’s rate is not
subject to change. For companies for
which a review was requested and that
have established eligibility for a
separate rate, the Department
determines that the following weighted-
average dumping margins exist:

Weighted-
Exporter 15 ar\r:g:?;?ne
(percent)

Soc Trang Seafood Joint Stock Company, aka STAPIMEX .......ccciiiiiiiiiii ettt e sttt et e e saeesateesseesabeasaeeanneas 4.78
Bac Lieu Fisheries Joint Stock Company 4.78
C.P. Vietnam Corporation ..........ccecerereeieiieneseeeseeee e 4.78
Cadovimex Seafood Import-Export and Processing Joint StOCK COMPANY ........cocuiiiiiiiiiiiiieiee ittt be e neeas 4.78
Camau Frozen Seafood Processing Import Export Corporation, aka Camau Seafood Factory NO. 4 .........cccccceiiiiniiiiiiniceeenee e 4.78
Can Tho Import Export Fishery Limited COMPANY .......ccooviiiriirienieieieerieeeee et 4.78
Camau Seafood Processing and Service Joint Stock Corporation 4.78
CUUIONG SeAPIrOTUCES COMPANY .....eiiiiiiiiieitie ettt et e sttt e e e et e sae e e st e st e e e bt e sae e et e e ea st e s e e eae e e ebe e oas e e b e e eab e e nae e et e e eas e e b e e easeenan e st e enbeeeaneennneennes 4.78
Gallant Dachan SEaf00d 0., LA ........uiiiiiiiiiiiiiiie et e ettt e e e e et e e e e e e s eetbaeeeeeeeeseasaeeseeeeeasssaseeeeeesaasssasseeesaasssaneaeeessassraneeeeeans 4.78
Green Farms Seafood Joint Stock Company 4.78
Hai Viet Corporation .........ccccceeeeviveveeiceeeviienenns 4.78
Investment Commerce Fisheries Corporation ...... 4.78
Kim Anh Company Limited, aka Kim Anh Co., Ltd .......cccccoiiininniinnen 4.78
Minh Hai Export Frozen Seafood Processing Joint-Stock Company ... 4.78
Minh Hai Joint-Stock Seafoods Processing Company ............ccccceeeens 4.78
Nha Trang Fisheries JOint STOCK COMPEANY .....cuiiiiiiiiiiiii ittt ettt e et et e s bt e ae e h e e ae e bt b e e st e b e et e eseenenaeenenreennenn 4.78
Nha Trang Seafoods Group: Nha Trang Seaproduct Company, aka NT Seafoods Corporation, aka Nha Trang Seafoods—F89

Joint Stock Company, aka NTSF Seafoods Joint ST0Ck COMPANY .......eiiiiiiiiiiie et 4.78
Ngoc Tri Seafood Joint Stock Company 4.78
Phuong Nam Foodstuff Corp ................... 4.78
L@ T0E= Yoo IV g g IS Tt foToTe I O N I (o H PP PP PRT PR 4.78
Quoc Viet Seaproducts Processing Trading and Import-EXport Co., Ltd .......ccoiiiiiiiiiiinie e 4.78
Sao Ta Foods Joint Stock Company, aka Fimex VN, aka Saota Seafood Factory 4.78
SeaprimeXCO VIBINAM .....cciiiiiiiieii ettt 4.78
LI WS ToE o ToTo N @e T o Yo =11 [o o N TSSOSO ST UPT PR 4.78

10 See Issues and Decision Memorandum at
Appendix L.

11 Soc Trang Seafood Joint Stock Company
(“Stapimex”).

12 See Certain Frozen Warmwater Shrimp From
the Socialist Republic of Vietnam: Partial
Rescission of Antidumping Duty Administrative
Reviews (2014-2015; 2015-2016) and Compromise
of Outstanding Claims, 81 FR 47758 (July 22, 2016).

13 See Preliminary Results, 80 FR 12442 and
Appendix II for a full list of the 56 companies; see
also Preliminary Decision Memorandum, at 9-10.

14 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963 (November 4, 2013).

15Due to the issues we have had in the past with
variations of exporter names related to this Order,
we remind exporters that the names listed below
are the exact names, including spelling and
punctuation which the Department will provide to
CBP and which CBP will use to assess POR entries
and collect cash deposits.
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Weighted-

average

Exporter 15 margin

(percent)
Thong Thuan Company Limited, aka T&T C0., LA ....cooiiiiiiiie et sr et et sre e sne e 4.78
Thuan Phuoc Seafoods and Trading Corporation ... 4.78
Trong Nhan Seafood Company LIMItEd ..........oouiiiiiiii ettt b e s et e sbe e st e sbe e e bt e saeeenees 4.78
UTXI Aquatic Products Processing Corporation, aka Hoang Phuong Seafood Factory, aka, Hoang Phong Seafood Factory . 4.78
VA1) e To e E-3N 0o T I (o PP SPPRRRION 4.78
Viet Hai Seafood Co., Ltd., aka Vietnam Fish One Co., Ltd ... 4.78
Vietnam Clean Seafood Corporation ............cceceeecveniinieeniiennns 4.78
Viet 1-Mei Frozen FOOUS C0., LEA ......oioiiiiiieiieiene ettt se et e e b e e e e e s r e e e s r e e e e s r e e aeenreeseenneeee e e e nreenenreennenn 4.78

Disclosure and Public Comment

We will disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Tariff Act of 1930, as amended (‘“‘the
Act”) and 19 CFR 351.212(b), the
Department will determine, and U.S.
Customs and Border Protection (“CBP”’)
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review. The
Department intends to issue assessment
instructions to CBP 15 days after the
date of publication of these final results
of review.

For any individually examined
respondent whose weighted-average
dumping margin is above de minimis
(i.e., 0.50 percent), the Department will
calculate importer-specific assessment
rates on the basis of the ratio of the total
amount of dumping calculated for the
importer’s examined sales and the total
entered value of sales. Where we do not
have entered values for all U.S. sales to
a particular importer/customer, we
calculate a per-unit assessment rate by
aggregating the antidumping duties due
for all U.S. sales to that importer (or
customer) and dividing this amount by
the total quantity sold to that importer
(or customer).1® To determine whether
the duty assessment rates are de
minimis, in accordance with the
requirement set forth in 19 CFR
351.106(c)(2), we calculated importer-
(or customer-) specific ad valorem ratios
based on the estimated entered value.
Where either a respondent’s weighted
average dumping margin is zero or de
minimis, or an importer- (or customer-

) specific ad valorem rate is zero or de
minimis, we will instruct CBP to
liquidate appropriate entries without
regard to antidumping duties.1”

16 See 19 CFR 351.212(b)(1).
17 See 19 CFR 352.106(c)(2); Antidumping
Proceeding: Calculation of the Weighted-Average

Additionally, consistent with its
assessment practice in non-market
economy (NME) cases, if the
Department continues to determine that
an exporter under review had no
shipments of the subject merchandise,
any suspended entries that entered
under that exporter’s case number (i.e.,
at that exporter’s rate) will be liquidated
at the NME-wide rate.8

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for shipments of
the subject merchandise from Vietnam
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by
sections 751(a)(2)(C) of the Act: (1) For
the companies listed above, which have
a separate rate, the cash deposit rate will
be that established in the final results of
this review (except, if the rate is zero or
de minimis, then zero cash deposit will
be required); (2) for previously
investigated or reviewed Vietnam and
non-Vietnam exporters not listed above
that received a separate rate in a prior
segment of this proceeding, the cash
deposit rate will continue to be the
existing exporter-specific rate; (3) for all
Vietnam exporters of subject
merchandise that have not been found
to be entitled to a separate rate, the cash
deposit rate will be that for the Vietnam-
wide entity; and (4) for all non-Vietnam
exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate
applicable to the Vietnam exporter that
supplied that non-Vietnam exporter.
These deposit requirements, when
imposed, shall remain in effect until
further notice.

Dumping Margin and Assessment Rate in Certain
Antidumping Proceedings; Final Modification, 77
FR 8101, 8103 (February 14, 2012) (“Final
Modification for Reviews”).

18 For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:
Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).

Reimbursement of Duties

This notice also serves as a reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Administrative Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return or destruction of APO
materials, or conversion to judicial
protective order, is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.221(b)(4).

Dated: September 6, 2016.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix I

I. Summary

1I. Background

III. Partial Rescission of Administrative
Review

IV. Scope of the Order

V. Discussion of the Issues

General Issues

Comment 1: Differential Pricing

Comment 2: Treatment of Frozen Shrimp
Purchases

A. Treatment of Frozen Shrimp Versus
Fresh Shrimp

B. Frozen Shrimp Surrogate Value

Surrogate Value Issues
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Comment 3: Bangladeshi Inflator Data

Comment 4: Ice Surrogate Value

Comment 5: Byproduct Surrogate Value

Comment 6: Electricity

Company-Specific Issues

Comment 7: Calculation of the Separate
Rate Margin

Comment 8: Treatment of Packing
Materials as Byproducts

Comment 9: Separate Rate Status for Fish
One

Comment 10: Separate Rate Status for MC
Seafood

Comment 11: Separate Rate Status for
Seaprodex Danang

Comment 12: Separate Rate Status for
Additional Trade Names

A. Thuan Phuoc Seafoods and Trading
Corporation

B. Sao Ta Seafood Joint Stock Company

C. Vietnam Clean Seafood Corporation

D. C.P. Vietnam Corporation

Recommendation

Appendix II

Companies Subject to Review Determined To
Be Part of the Vietnam-Wide Entity

1. Amanda Foods (Vietnam) Ltd. Ngoc Tri

Seafood Company (Amanda’s affiliate)

Amanda Seafood Co., Ltd.

An Giang Coffee JSC

Anvifish Joint Stock Co.

Asia Food Stuffs Import Export Co., Ltd.
B.O.P. Limited Co.

Binh An Seafood Joint Stock Company
Can Tho Agricultural and Animal Product
Import Export Company (“CATACO”)
Can Tho Agricultural and Animal Products

Imex Company

Can Tho Agricultural and Animal Products

Import Export Company (“CATACO”)

Can Tho Agricultural Products

Can Tho Agricultural Products

9. Can Tho Import Export Seafood Joint Stock
Company (CASEAMEX)

10. Cau Tre Enterprise (C. T. E.)

11. Cautre Export Goods Processing Joint
Stock Company

12. CL Fish Co., Ltd. (Cuu Long Fish
Company)

13. Danang Seaproducts Import Export
Corporation (“Seaprodex Danang”)

Danang Seaproducts Import-Export
Corporation (“Seaprodex Danang”) (and
its affiliates)

Danang Seaproducts Import-Export
Corporation (and its affiliate, Tho Quang
Seafood Processing and Export
Company) (collectively ““Seaprodex
Danang”)

Seaprodex Danang

Tho Quang Co.

Tho Quang Seafood Processing and Export
Company

Frozen Seafoods Factory No. 32 (Tho
Quang Seafood Processing and Export
Company)

14. D&N Foods Processing (Danang Company
Ltd.)

15. Duy Dai Corporation

16. Gallant Ocean (Quang Ngai) Co., Ltd.

17. Gn Foods

18. Hai Thanh Food Company Ltd.

19. Hai Vuong Co., Ltd.

20. Han An Trading Service Co., Ltd.

PNk wN

21. Hoang Hai Company Ltd.

22. Hua Heong Food Industries Vietnam Co.
Ltd.

23. Huynh Huong Seafood Processing
(Huynh Houng Trading and Import
Export Joint Stock Company)

24. Interfood Shareholding Co.

25. Khanh Loi Seafood Factory

26. Kien Long Seafoods Co. Ltd.

27. Luan Vo Fishery Co., Ltd.

28. Minh Chau Imp. Exp. Seafood Processing
Co., Ltd.

29. Minh Cuong Seafood Import Export
Frozen Processing Joint Stock Gompany
(“Minh Cuong Seafood”)

30. Mp Consol Co., Ltd.

31. Ngoc Chau Co., Ltd. and/or Ngoc Chau
Seafood Processing Company

32. Ngoc Sinh

Ngoc Sinh Fisheries

Ngoc Sinh Private Enterprises

Ngoc Sinh Seafood Processing Company

Ngoc Sinh Seafood Trading & Processing
Enterprise

Ngoc Sinh Seafoods

33. Phu Cuong Jostoco Corp.

Phu Cuong Jostoco Seafood Corporation

34. Quang Ninh Export Aquatic Products
Processing Factory

35. Quang Ninh Seaproducts Factory

36. Quoc Ai Seafood Processing Import
Export Co., Ltd.

37. S.R.V. Freight Services Co., Ltd.

38. Sustainable Seafood

39. Tan Thanh Loi Frozen Food Co., Ltd.

40. Thanh Doan Seaproducts Import & Export
Processing Joint-Stock Company
(THADIMEXCO)

41. Thanh Hung Frozen Seafood Processing
Import Export Co., Ltd.

42. Thanh Tri Seafood Processing Co. Ltd.

43. Thinh Hung Co., Ltd.

44. Tien Tien Garment Joint Stock Company

45. Tithi Co., Ltd.

46. Trang Khan Seafood Co., Ltd.

47. Viet Cuong Seafood Processing Import
Export Joint-Stock Company

48. Vietnam Northern Viking Technologies
Co. Ltd.

49. Vinatex Danang

50. Vinh Loi Import Export Company
(“VIMEX”)

Vinh Loi Import Export Company

(“Vimexco”)

[FR Doc. 2016-21882 Filed 9-9-16; 8:45 a.m.]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) has received
requests to conduct administrative
reviews of various antidumping and
countervailing duty orders and findings
with July anniversary dates. In

accordance with the Department’s
regulations, we are initiating those
administrative reviews.

DATES: Effective September 12, 2016.
FOR FURTHER INFORMATION CONTACT:
Brenda E. Waters, Office of AD/CVD
Operations, Customs Liaison Unit,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230, telephone: (202)
482-4735.

SUPPLEMENTARY INFORMATION:

Background

The Department has received timely
requests, in accordance with 19 CFR
351.213(b), for administrative reviews of
various antidumping and countervailing
duty orders and findings with July
anniversary dates.

All deadlines for the submission of
various types of information,
certifications, or comments or actions by
the Department discussed below refer to
the number of calendar days from the
applicable starting time.

Notice of No Sales

If a producer or exporter named in
this notice of initiation had no exports,
sales, or entries during the period of
review (“POR”), it must notify the
Department within 30 days of
publication of this notice in the Federal
Register. All submissions must be filed
electronically at http://access.trade.gov
in accordance with 19 CFR 351.303.1
Such submissions are subject to
verification in accordance with section
782(i) of the Tariff Act of 1930, as
amended (“the Act”). Further, in
accordance with 19 CFR 351.303(f)(1)(i),
a copy must be served on every party on
the Department’s service list.

Respondent Selection

In the event the Department limits the
number of respondents for individual
examination for administrative reviews
initiated pursuant to requests made for
the orders identified below, the
Department intends to select
respondents based on U.S. Customs and
Border Protection (“CBP’’) data for U.S.
imports during the period of review. We
intend to place the CBP data on the
record within five days of publication of
the initiation notice and to make our
decision regarding respondent selection
within 30 days of publication of the
initiation Federal Register notice.
Comments regarding the CBP data and

1See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011).
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respondent selection should be
submitted seven days after the
placement of the CBP data on the record
of this review. Parties wishing to submit
rebuttal comments should submit those
comments five days after the deadline
for the initial comments.

In the event the Department decides
it is necessary to limit individual
examination of respondents and
conduct respondent selection under
section 777A(c)(2) of the Act:

In general, the Department has found
that determinations concerning whether
particular companies should be
“collapsed” (i.e., treated as a single
entity for purposes of calculating
antidumping duty rates) require a
substantial amount of detailed
information and analysis, which often
require follow-up questions and
analysis. Accordingly, the Department
will not conduct collapsing analyses at
the respondent selection phase of this
review and will not collapse companies
at the respondent selection phase unless
there has been a determination to
collapse certain companies in a
previous segment of this antidumping
proceeding (i.e., investigation,
administrative review, new shipper
review or changed circumstances
review). For any company subject to this
review, if the Department determined,
or continued to treat, that company as
collapsed with others, the Department
will assume that such companies
continue to operate in the same manner
and will collapse them for respondent
selection purposes. Otherwise, the
Department will not collapse companies
for purposes of respondent selection.
Parties are requested to (a) identify
which companies subject to review
previously were collapsed, and (b)
provide a citation to the proceeding in
which they were collapsed. Further, if
companies are requested to complete
the Quantity and Value (“Q&V”’)
Questionnaire for purposes of
respondent selection, in general each
company must report volume and value
data separately for itself. Parties should
not include data for any other party,
even if they believe they should be
treated as a single entity with that other
party. If a company was collapsed with
another company or companies in the
most recently completed segment of this
proceeding where the Department
considered collapsing that entity,
complete Q&V data for that collapsed
entity must be submitted.

Deadline for Withdrawal of Request for
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), a
party that has requested a review may
withdraw that request within 90 days of

the date of publication of the notice of
initiation of the requested review. The
regulation provides that the Department
may extend this time if it is reasonable
to do so. In order to provide parties
additional certainty with respect to
when the Department will exercise its
discretion to extend this 90-day
deadline, interested parties are advised
that the Department does not intend to
extend the 90-day deadline unless the
requestor demonstrates that an
extraordinary circumstance has
prevented it from submitting a timely
withdrawal request. Determinations by
the Department to extend the 90-day
deadline will be made on a case-by-case
basis.

Separate Rates

In proceedings involving non-market
economy (“NME”) countries, the
Department begins with a rebuttable
presumption that all companies within
the country are subject to government
control and, thus, should be assigned a
single antidumping duty deposit rate. It
is the Department’s policy to assign all
exporters of merchandise subject to an
administrative review in an NME
country this single rate unless an
exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate.

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, the Department analyzes each
entity exporting the subject
merchandise under a test arising from
the Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991), as amplified by Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994). In accordance with the
separate rates criteria, the Department
assigns separate rates to companies in
NME cases only if respondents can
demonstrate the absence of both de jure
and de facto government control over
export activities.

All firms listed below that wish to
qualify for separate rate status in the
administrative reviews involving NME
countries must complete, as
appropriate, either a separate rate
application or certification, as described
below. For these administrative reviews,
in order to demonstrate separate rate
eligibility, the Department requires
entities for whom a review was
requested, that were assigned a separate
rate in the most recent segment of this
proceeding in which they participated,
to certify that they continue to meet the

criteria for obtaining a separate rate. The
Separate Rate Certification form will be
available on the Department’s Web site
at http://enforcement.trade.gov/nme/
nme-sep-rate.html on the date of
publication of this Federal Register
notice. In responding to the
certification, please follow the
“Instructions for Filing the
Certification” in the Separate Rate
Certification. Separate Rate
Certifications are due to the Department
no later than 30 calendar days after
publication of this Federal Register
notice. The deadline and requirement
for submitting a Certification applies
equally to NME-owned firms, wholly
foreign-owned firms, and foreign sellers
who purchase and export subject
merchandise to the United States.

Entities that currently do not have a
separate rate from a completed segment
of the proceeding 2 should timely file a
Separate Rate Application to
demonstrate eligibility for a separate
rate in this proceeding. In addition,
companies that received a separate rate
in a completed segment of the
proceeding that have subsequently
made changes, including, but not
limited to, changes to corporate
structure, acquisitions of new
companies or facilities, or changes to
their official company name,? should
timely file a Separate Rate Application
to demonstrate eligibility for a separate
rate in this proceeding. The Separate
Rate Status Application will be
available on the Department’s Web site
at http://enforcement.trade.gov/nme/
nme-sep-rate.html on the date of
publication of this Federal Register
notice. In responding to the Separate
Rate Status Application, refer to the
instructions contained in the
application. Separate Rate Status
Applications are due to the Department
no later than 30 calendar days of
publication of this Federal Register
notice. The deadline and requirement
for submitting a Separate Rate Status
Application applies equally to NME-
owned firms, wholly foreign-owned
firms, and foreign sellers that purchase

2 Such entities include entities that have not
participated in the proceeding, entities that were
preliminarily granted a separate rate in any
currently incomplete segment of the proceeding
(e.g., an ongoing administrative review, new
shipper review, etc.) and entities that lost their
separate rate in the most recently completed
segment of the proceeding in which they
participated.

30Only changes to the official company name,
rather than trade names, need to be addressed via
a Separate Rate Application. Information regarding
new trade names may be submitted via a Separate
Rate Certification.


http://enforcement.trade.gov/nme/nme-sep-rate.html
http://enforcement.trade.gov/nme/nme-sep-rate.html
http://enforcement.trade.gov/nme/nme-sep-rate.html
http://enforcement.trade.gov/nme/nme-sep-rate.html
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and export subject merchandise to the longer be eligible for separate rate status administrative reviews of the following
United States. unless they respond to all parts of the antidumping and countervailing duty
For exporters and producers who questionnaire as mandatory orders and findings. We intend to issue
submit a separate-rate status application respondents. the final results of these reviews not
or certification and subsequently are Initiation of Reviews later than July 31, 2017.
selected as mandatory responder}ts, In accordance with 19 CFR
these exporters and producers will no 351.221(c)(1)(i), we are initiating
Period to be
reviewed

Antidumping Duty Proceedings
India: Polyethylene Terephthalate (Pet) Film, A—533—824 ........co ittt ene s 7/1/15-6/30/16
Ester Industries Limited
Garware Polyester Ltd.
Jindal Poly Films Limited of India
Jindal Poly Films Ltd. (India)
MTZ Polyesters Ltd.
Polyplex Corporation Ltd.
SRF Limited
Uflex Ltd.
Vacmet
Vacmet India Limited
[taly: Certain Pasta, A—475—818 ........cooiiiiiiiieiiie ettt s et b e h et e bt e eae e ettt e e b e e b et e e et e eh et e bt b et e bt nare et e e nan e aneeene s 7/1/15-6/30/16
Delverde Industrie Alimentari S.p.A.
Ghigi Industria Agroalimentare in San Clemente S.r.L.
GR.A.M.M. S.r.l.
Industria Alimentare Colavita, S.p.A
La Fabbrica Della Pasta di Gragnano S.A.S di Antonio Moccia
Liguori Pastificio dal 1820 S.p.A.
Pastificio Andalini S.p.A.
Pastificio Felicetti S.r.L.
Pastificio Labor S.r.L.
Pastificio Zaffiri S.r.l.
Premiato Pastificio Afeltra S.r.l.
Rustichella d’Abruzzo SpA
Tamma Industrie Alimentari de Capitanata S.r.L.
Tesa SrL
Malaysia: STEEI NQUIS, A—B57—816 ........eoiiiiiiiiiiiiiiiitie et e et e e et e e s e et e e aaaeeesaaaeeeasseaeaasseaaaaseeeaseeeeaabeeeeanseeaeanseeaeanseaeanneeeaannes 12/29/14-6/30/16
Apex Container Line (M) Sdn Bhd
Astrotech Steels Private Ltd.
C.H. Robinson Freight Services Ltd.
Caribbean International Co. Ltd.
Chia Pao Metal Co. Ltd.
Expeditors (Malaysia) Sdn Bhd
Flyjac Logistics Private Ltd.
Hanjin Logistics India Private Ltd.
Hecny Transporation (M) Sdn Bhd
Honour Lane Logistics Sdn Bhd
Inmax Industries Sdn Bhd
Inmax Sdn. Bhd.
Jinhai Hardware Co. Ltd.
Nora Freight Services Sdn Bhd
Orient Containers Sdn Bhd
Orient Star Transport Sdn Bhd
Region International Co. Ltd.
Region System Sdn Bhd
Sino Connections Logistics Co. Ltd.
Swift Freight Private Ltd.
Tag Fasteners Sdn Shd
Oman: Steel NallS, A—52B8—808 ........cceiiitiiiiiiiee ittt ettt e s ettt e e et et e e aa st e abe e eab e ettt e bt e be e eas e e nae e e bt e eab e e he e naeeenheenneenteeenne 12/29/14-6/30/16
Astrotech Steels Private Ltd.
Consolidated Shipping Services LLC
Damco India Private Ltd.
Flyjac Logistics Private Ltd.
International Maritime & Aviation LLC
Liladhar Pasoo India Logistics Private Ltd.
Ivk Manuport Logistics LLC
Oman Fasteners LLC
Overseas Distribution Services Inc.
Overseas International Steel Industry, LLC
Raajratna Metal Industries Ltd.
Shanxi Tianli Industries Co. Ltd.
Swift Freight India Private Ltd.
United Building Material Factory
Uniworld Logistics Pvt Ltd.
Republic of Korea: Steel NailS, A—B80—874 ........cooii ittt ettt et e e aaeesteasseeaabeesaeeaabeesabeabeaaseeesaeesaseeaseeanbeesneeanseean 12/29/14-6/30/16
AQOT Japan Ltd
ABF Freight International Private Ltd
ABN Fasteners Co. Ltd.
Ace Logistics Co., Ltd. (Tianjin Branch)
Air Sea Transport Inc.
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Period to be
reviewed

Air Sea Worldwide Logistics Ltd.

Alpha Forwarding Co. Ltd.

Apex Maritime Co., Inc. (Dalian)

Apex Maritime Co. Ltd. (Korea)

Apex Maritime (Tianjin) Co., Ltd.
Astrotech Steels Private Limited
Baoding Jieboshun Trading Corp. Ltd.
Beijing Jin Heung Co. Ltd.

Beijing Kang Jie Kong Int’l Cargo Co. Ltd.
Beijing Qin Li Jeff Trading Co., Ltd.
Ben Line Agencies—Tianjin

Berry Clark & Co. Ltd.

Bipex Co., Ltd.

BK Fasteners Co.

Blu Logistics (China) Co., Ltd.

Bollore Logistics China Co., Ltd.
Bolung International Trading Co., Ltd.
Bon Voyage Logistics Inc.

Brilliant Group Logistics Corp.

BYK Lines, Incorporated

C.H. Robinson Freight Services Ltd.
Caesar International Logistics Co. Ltd.
Cangzhou Xingiao Int’l Trade Co. Ltd.
Capital Freight Management Inc.

Casia Global Logistics Co Ltd

Certified Products International Inc.
Capital Freight Management Inc.

Casia Global Logistics Co Ltd

Certfied Products International Inc.
China Abrasives Industry

China Staple Enterprise (Tianjin) Co. Ltd
CJ Korea Express Co., Ltd.

CMS Logistics, Inc.

CN Worldwide International Freight
Concord Freight System Co., Ltd.
Consolidated Shipping Services L.L.C.
Cyber Express Corporation

D&F Material Products Ltd

Daejin Steel Co.

Dahnay Logistics Private Ltd.

Daijin Express Co., Ltd.

DCS Dah Star Logistics Co., Ltd.
Deugro Emirates Shipping Co.

Dezhou Hualude Hardware Products Co., Ltd.
Dingzhou Derunda Material and Trade Co., Ltd.
Duo-Fast Korea Co., Ltd.#

Easylink Industrial Co., Ltd.

Eco Steel Co., Ltd.

Ejem Brothers Limited

Euroline Global Co., Ltd.

Family Express Company Limited

FG International Logistic Ltd

Foshan Sanden Enterprise Co., Ltd.

G Link Express Logistics (Korea) Ltd
Global Container Line, Inc.

Goodgood Manufacturers

Grandlink Logistics Co., Ltd.

Grubville Enterprises Corporation

Han Duk Industrial Co., Ltd.

Hanbit Logistics Co., Ltd.

Hanjin Logistics India Private Ltd.
Hanmi Staple Co., Ltd.

Hariharan Logistics

Hebei Minmetals Co., Ltd.

Hecny Transporation Ltd.

Hecny Shipping Ltd.

Hellmann Worldwide Logistics Inc.
Hengtuo Metal Products Co Ltd

High Link Line Inc.

Hongyi HK Hardware Products Co.
Honour Lane Logistics Sdn Bhd
Huanghua Lianging Hardware Products
Huanghua Ruisheng Hardware Products
Huanghua Yingjin Hardware Products Co., Ltd.
Huanghua Yigihe Imp. & Exp. Co, Ltd.
Huasheng Yida Tianjin International Trading Co. Ltd.
Huazan Metal Wire Mesh Manufacture Co. Ltd.
| B International Co., Ltd.

Inmax Industries Sdn Bhd

Inno International

International Maritime and Aviation LLC
Ivk Manuport Logistics LLC
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Period to be
reviewed

J Consol Line Co., Ltd.

Jas Forwarding (Korea) Co. Ltd.

Jail Tacker Co., Ltd.

Je-il Wire Production Co., Ltd.

Jiangsu Globe Logistics Co., Ltd.

Jiaozuo Deled Hardware Manufacturing Co., Ltd.
Jinhai Hardware Co., Ltd.

Jinheung Steel Corporation 5

Jinsco International Corp.6

Jinzhou Yihe Metal Products Co., Ltd.

Joo Sung Sea Air Co., Ltd.

K Logistics Corp. (Korea)

Kase Logistics International

Kasy Logistics (Tianjin) Co., Ltd.

King Freight International Corp.

King Shipping Company

Kongo Special Nail Mfg. Co., Ltd.

Koram Inc.

Koram Steel Co., Ltd.

Korea Wire Co., Ltd.

Kuehne Nagel Ltd. (Tianjin Branch)

Kyungjoo Sejung Corporation

Laapraa Shipping Private Ltd.

Liaocheng Minghui Hardware Products

Linyi Doublwe Moon Hardware Products Co., Ltd.
Linyi Flying Arrow Imp. & Exp. Ltd.

Liladhar Pasoo India Logistics Private Ltd.
Micasa Corporation Osaka Japan

Mingguang Ruifeng Hardware Products Co., Ltd.
Nailtech Co. Ltd.

Nanjing Caiging Hardware Co., Ltd.

Neo Gls

Ningbo Port Southeast Logistics Group Co., Ltd.
Nippon Seisen Co., Ltd.

Ocean King Industries Limited

OEC Freight Woldwide Korea Co. Ltd.

OEC Logistics Co., Ltd.

Oman Fasteners LLC

On Time Worldwire Logistics Ltd.

Orient Express Container Co., Ltd.

Overseas Distribution Services Inc.

Overseas International Steel Industry

Pacific Global Logistics Co., Ltd.

Panalpina World Transport (PRC) Ltd.

Paslode Fasteners (Shanghai) Co. Ltd.

Peace Korea Co., Ltd.

Prime Global Products Inc.

Prime Shipping International Inc.

Promising Way (Hong Kong) Limited

Pudong Prime International Logistics, Inc.
Qingdao D&L Group Ltd.

Qingdao Gold-Dragon Co. Ltd.

Qingdao Golden Sunshine Metal Products Co., Ltd.
Qingdao Master Metal Products Co. Ltd.
Qingdao Meijialucky Industry and Commerce Co., Ltd.
Qingdao Mst Industry and Commerce Co., Ltd.
Qingdao Tiger Hardware Co., Ltd.

Qingdao Uni-Trend International Limited
Ramses Logistics Company Limited

Regency Global Logistics (Shanghai) Co., Ltd.
Ricoh Logistics System Co., Ltd.

Romp Coil Nail Industries Inc.

Romp (Tianjin) Hardware Co. Ltd.

Scanwell Container Line Ltd.

SDC International Australia PTY Ltd.

SDV PRC International Freight Forwarding Co. Ltd.
SDV Vietnam Co. Ltd.

Sea Master Logistics Ltd.

Sejung (China) Sea & Air Co., Ltd.

Shandong Liaocheng Minghua Metal PR
Shandong Oriental Cherry Hardware Group
Shanghai Curvet Hardware Products Co., Ltd.
Shanghai Jade Shuttle Hardware Tools Co., Ltd.
Shanghai Kaijun Logistics Co., Ltd.

Shanghai Pinnacle International Trading Co., Ltd.
Shanghai Pudong International Transporation
Shanxi Hairui Trade Co., Ltd.

Shanxi Pioneer Hardware Industry Co., Ltd.
Shanxi Tianli Industries Co., Ltd.

Shenzhen Syntrans International Logistics Co., Ltd.
Shine International Transporation Ltd.

Shipping Imperial Co., Ltd.
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Period to be
reviewed

Sirius Global Logistics Co. Ltd.

Smart Logistics Co., Ltd.

S-Mart (Tianjin) Technology Development Co., Ltd.
Suntec Industries Co., Ltd.

Sunworld Industry Company Limited
Swift Freight (India) Pvt Ltd.

T.H.l. Group (Shanghai) Ltd.

TCW Line Co., Ltd.

The Stanley Works (Langfang) Fastening System Co., Ltd.
Tianjin Bluekin Industries Limited

Tianjin Coways Metal Products Co.
Tianjin Hongli Qiangsheng Imp. Exp.
Tianjin Huixinshangmao Co. Ltd.

Tianjin Jinchi Metal Products Co., Ltd.
Tianjin Jinghai County Hongli Industry
Tianjin Juxiang Metal Products Co. Ltd.
Tianjin Lianda Group Co., Ltd.

Tianjin Lituo Imp. Exp. Co. Ltd.

Tianjin M&C Electronices Co., Ltd.
Tianjin Universal Machinery Imp. & Exp. Corp.
Tianjin Zhonglian Metals Ware Co. Ltd.
Tianjin Zhonglian Times Technology
Toll Global Forwarding (Beijing) Ltd.
Top Ocean Korea Limited

Top Ocean Consolidated Service Ltd.
TP Steel Co. Ltd.

Trans Knights, Inc.

Trans Wagon Int'l Co., Ltd.

Translink Shipping, Inc.

Unicorn (Tianjin) Fasteners Co., Ltd.
United Nail Products Co., Ltd.

Universal Sea & Air Co., Ltd.

UPS SCS (China) Limited

V-Line Shipping Co., Ltd.

W&K Corporation Limited

Wah Shing Trading Flat RM G

Weifang United Laisee International Trade Co. Ltd.
Xi'an Metals and Minerals Imp. Exp. Co.
Xinjiayuan Trading Co., Limited

Xuzhou CIP International Group Co. Ltd.
Yicheng Logistics

Youngwoo Fasteners Co., Ltd.

You-One Fastening Systems

Zen Continental (Tianjin) Enterprises
Zhejiang Best Nail Industry Co., Ltd.

Russia: Solid Urea, A=821—807 ........coiiiiiiiiiei ettt st e s r e e e r e e e r e e e e R e e e nre e e e e e e e e e e nne e e nns 7/1/15-6/30/16
Joint Stock Company PhosAgro-Cherepovets
MCC EuroChem

Socialist Republic of Vietnam: Steel NailS, A—552—818 ........cccceiiiiiieiiieeeieie st e e e e see e e s e e e s te e e sssaeeeasseeeesseeeeassaeeeasseeesnsseeeans 12/29/14-6/30/16
Astrotech Steels Private Limited
Blue Moon Logistics Private Ltd.
Bollore Logistics Vietnam Co. Ltd.
Dahnay Logistics Private Ltd
Dicha Sombrilla Co., Ltd.

FGS Logistics Co. Ltd.
Honour Lane Shipping Ltd
Rich State Inc.

SDV Vietnam Co. Ltd.
Truong Vinh Ltd.

United Nail Products Co. Ltd.

Taiwan: Polyethylene Terephthalate (Pet) Film, A—583—837 ..o ittt ettt ene e 7/1/15-6/30/16
Nan Ya Plastics Corporation
Shinkong Materials Technology Corporation

Taiwan: Steel Nails, A—B83—854 ..........cci it et e e r e et e e r e e e e e e r e e e e nns 5/20/15-6/30/16
ABF Freight International Private Ltd
Air Sea Transport, Inc.

Apex Maritime (Fuzhou) Co., Ltd.
Apex Maritime (Shenzhen) Co., Ltd.
Aplus Pneumatic Corp.

Astrotech Steels Private Ltd.

Basso Industry Corporation

Blue Moon Logistics Private Ltd.
Bonuts Hardware Logistic Co., Ltd.
Bollore Logistics (Taiwan) Ltd.
Bollore Logistics (Vietnam) Co. Ltd.
C.H. Robinson Freight Services
Certified Products Taiwan Inc.
Challenge Industrial Co., Ltd.

Chia Pao Metal Co. Ltd.

China Staple Enterprise Corporation
Chite Enterprise Co., Ltd.

Crown Run Industrial Corp.
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Period to be
reviewed

Dahnay Logistics Private Ltd.
DIFS Logistics Co. Ltd.
Eagre International Trade Co., Ltd.
Easylink Industrial Co., Ltd.
Encore Green Co., Ltd.
Everise Global Logistics Co., Ltd.
Faithful Engineering Products Co. Ltd.
Fastenal Asia Pacific Ltd.
Freight Links International Ltd.
General Merchandise Consolidators
Ginfa World Co. Ltd.
Gloex Company
Hariharan Logistics
Hecny Group
Hi-Sharp Industrial Corp. Ltd.
Home Value Co., Ltd.
Honour Lane Logistics Co., Ltd.
Hor Liang Industrial Corp.
HWA Hsing Screw Industry Co. Ltd.
Inmax Industries Sdn Bhd
Integral Building Products Inc.
Interactive Corporation
Jade Shuttle Enterprise Co., Ltd.
Jau Yeou Industry Co. Ltd.
Jinhai Hardware Co., Ltd.
K Win Fasteners Inc.
King Freight International Corporation
Kuan Hsin Screw Industry Co., Ltd.
Liang Chyuan Industrial Co., Ltd.
Linkwell Industry Co. Ltd.
ML Global Ltd.
Maytrans International Corp.
Newrex Scre