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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 122
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ow]

RIN 2040-AF57

National Pollutant Discharge
Elimination System (NPDES) Municipal
Separate Storm Sewer System General
Permit Remand Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is revising the regulations
governing regulated small municipal
separate storm sewer system (MS4)
permits to respond to a remand from the
United States Court of Appeals for the
Ninth Circuit in Environmental Defense
Center, et al. v. EPA, 344 F.3d 832 (9th
Cir. 2003). In that decision, the court
determined that the regulations for
providing coverage under small MS4
general permits did not provide for
adequate public notice and opportunity
to request a hearing. Additionally, the
court found that EPA failed to require
permitting authority review of the best
management practices (BMPs) to be
used at a particular MS4 to ensure that
the small MS4 permittee reduces
pollutants in the discharge from their
systems to the ‘““‘maximum extent
practicable” (MEP), the standard
established by the Clean Water Act
(CWA) for such permits. The final rule
establishes two alternative approaches a
permitting authority can use to issue
National Pollutant Discharge
Elimination (NPDES) general permits for
small MS4s and meet the requirements
of the court remand. The first option is
to establish all necessary permit terms
and conditions to require the MS4
operator to reduce the discharge of
pollutants from its MS4 to the MEP, to
protect water quality, and to satisfy the
appropriate water quality requirements
of the Clean Water Act (“MS4 permit
standard”’) upfront in one
comprehensive permit. The second
option allows the permitting authority
to establish the necessary permit terms
and conditions in two steps: A first step
to issue a base general permit that
contains terms and conditions
applicable to all small MS4s covered by
the permit and a second step to
establish necessary permit terms and
conditions for individual MS4s that are
not in the base general permit. Public
notice and comment and opportunity to
request a hearing would be necessary for

both steps of this two-step general
permit. This final rule does not establish
any new substantive requirements for
small MS4 permits.

DATES: This final rule is effective on
January 9, 2017.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OW-2015-0671. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Greg
Schaner, Office of Wastewater
Management, Water Permits Division
(4203M), Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460; telephone
number: (202) 564—0721; email address:
schaner.greg@epa.gov. Refer also to
EPA’s Web site for further information
related to the final rule at https://
www.epa.gov/npdes/stormwater-rules-
and-notices#proposed.

SUPPLEMENTARY INFORMATION: The
Federal Register published EPA’s
proposed rule on January 6, 2016 (81 FR
415).
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K. Congressional Review Act

I. General Information

A. Does this action apply to me?

Entities regulated [or affected] by this
rule include:

Category

Examples of regulated entities

North American
industry
classification
system
(NAICS) code

Federal and state government

Local governments

EPA or state NPDES stormwater permitting authorities; operators of small municipal sep-
arate storm sewer systems.
Operators of small municipal separate storm sewer systems

924110

924110

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated or
otherwise affected by this action. Other
types of entities not listed in the table
could also be regulated. To determine
whether your entity is regulated by this
action, you should carefully examine
the applicability criteria found in 40
CFR 122.32, and the discussion in the
preamble. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

B. What action is the Agency taking?

EPA is issuing a final rule to revise its
regulations governing the way in which
small municipal separate storm sewer
systems (MS4s) obtain coverage under
National Pollutant Discharge
Elimination System (NPDES) general
permits and how required permit
conditions are established. The rule
results from a decision by the U.S. Court
of Appeals for the Ninth Circuit in
Environmental Defense Center, et al. v.
EPA, at 344 F.3d 832 (9th Cir. 2003)
(“EDC decision’’), which found that
EPA regulations for obtaining coverage
under a small MS4 general permit did
not provide for adequate public notice,
the opportunity to request a hearing, or
permitting authority review to
determine whether the best management
practices (BMPs) selected by each MS4
in its stormwater management program
(SWMP) meets the CWA requirements
including the requirement to “reduce
pollutants to the maximum extent
practicable.” The Federal Register
published EPA’s proposed rule on
January 6, 2016 (81 FR 415). EPA
proposed and solicited public comment
on three options for addressing the
remand. One option (called the
“Traditional General Permit Approach”)
would require the permitting authority
to establish within the general permit all

requirements necessary for the regulated
small MS4s to meet the applicable
permit standard (to reduce pollutants to
the maximum extent practicable (MEP),
to protect water quality, and to satisfy
the appropriate water quality
requirements of the CWA), which would
be subject to public notice and comment
and an opportunity to request a hearing.
The second proposed option (called the
“Procedural Approach”) would require
the permitting authority to incorporate
an additional review and public
comment step into the existing Phase II
regulatory framework for permitting
small MS4s through general permits.
More specifically, once an MS4 operator
submitted its Notice of Intent (NOI)
requesting coverage under the general
permit, an additional step would take
place in which the permitting authority
would review, and the public would be
given an opportunity to comment and
request a hearing on, the merits of the
MS4’s proposed BMPs and measurable
goals for complying with the
requirement to reduce discharges to the
MEDP, to protect water quality, and to
satisfy the appropriate water quality
requirements of the CWA. A third
proposed option (called the ““State
Choice Approach”) would enable the
permitting authority to choose between
the Traditional General Permit and
Procedural Approaches, or to
implement a combination of these
approaches in issuing and authorizing
coverage under a general permit. Today,
EPA is issuing a rule that promulgates
the ““State Choice Approach” and has
renamed it as the “Permitting Authority
Choice Approach.”

C. What is the Agency’s authority for
taking this action?

The authority for this rule is the
Federal Water Pollution Control Act, 33
U.S.C. 1251 et seq., including sections
402 and 501.

D. What are the incremental costs of this
action?

The Economic Analysis estimates the
incremental costs to implement the final
rule. EPA assumed that all other costs
accrued as a result of the existing small
MS4 program, which were accounted
for in the Economic Analysis
accompanying the 1999 final Phase II
MS4 regulations, remain the same and
are not germane to the Economic
Analysis, unless the rule change would
affect the baseline program costs. In this
respect, EPA focused only on new costs
that may be imposed as a result of
implementing the final rule. It is,
therefore, unnecessary to reevaluate the
total program costs of the Phase II rule,
since those costs were part of the
original economic analysis conducted
for the 1999 Phase II rule (see 64 FR
68722, December 8, 1999). For further
information, refer to the Economic
Analysis that is included in the rule
docket.

EPA estimates the annualized cost of
the final rule to be between $558,025
and $604,770, depending on the
assumed discount rate. This can be
thought of as the annual budgeted
amounts each permitting authority
would need to make available each year
in order to be able to cover the increase
in permitting authority efforts that
would result every 5 years. The total net
present value of the compliance cost
ranges from $5.5 million to $8.4 million,
depending on the assumed discount
rate. These estimates are all below the
threshold level established by statute
and various executive orders for
determining that a rule has an
economically significant or substantial
impact on affected entities. See further
discussion in Section X of this
preamble.

The Economic Analysis assumes that
permitting authorities are the only
entities that are expected to be impacted
from this rule because the requirements
modified by the rule focus only on the
administrative manner in which general
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permits are issued and how coverage
under those permits is granted. EPA
emphasizes that this final rule does not
change the stringency of the underlying
requirements in the statute or Phase II
regulations to which small MS4
permittees are subject, nor does it
establish new substantive requirements
for MS4 permittees. Therefore, the
Economic Analysis does not attribute
new costs to regulated small MS4s
beyond what they are already subject to
under the statute and Phase II
regulations. EPA acknowledges that
many permitting authorities consider
permitting a cost-neutral function,
therefore some may increase permit fees
to cover the increased costs associated
with this rule.

EPA used conservative assumptions
about impacts on state workloads,
meaning that the actual economic costs
of complying with the final rule and
implementing any new procedural
changes are most likely lower than what
is actually presented. EPA considers the
cost assumptions to be conservative
because as more permitting authorities
issue general permits consistent with
the new rule, other permitting
authorities can use and build on those
examples, reducing the amount of time
it takes to draft the permit requirements,
and permitting authorities will likely
learn from experience as they move
forward how to work more efficiently to
issue and administer their general
permits. EPA has issued guidance to
permitting authorities on how to write
better MS4 permits (MS4 Permit
Improvement Guide (EPA, 2010);
Compendium of MS4 Permitting
Approaches—Part 2: Post Construction
Standards (EPA, 2016); Compendium of
MS4 Permitting Approaches—Part 3:
Water Quality-Based Requirements
(EPA, 2016)), and additional examples
of permit provisions that are written in
a “‘clear, specific, and measurable”
manner for the six minimum control
measures are included in the preamble
to this rule. EPA also anticipates issuing
further guidance once the rule is
promulgated to assist permitting
authorities in implementing the new
rule requirements, which will in turn
hopefully make permit writing more
efficient. These gained efficiencies were
not, however, accounted for in the
option-specific cost assumptions.

II. Background

A. Statutory and Regulatory Overview

Stormwater discharges are a
significant cause of water quality
impairment because they can contain a
variety of pollutants such as sediment,
nutrients, chlorides, pathogens, metals,

and trash that are mobilized and
ultimately discharged to storm sewers or
directly to water bodies. Furthermore,
the increased volume and velocity of
stormwater discharges that result from
the creation of impervious cover can
alter streams and rivers by causing
scouring and erosion. These surface
water impacts can threaten public
health and safety due to the increased
risk of flooding and increased level of
pollutants; can lead to economic losses
to property and fishing industries; can
increase drinking water treatment costs;
and can decrease opportunities for
recreation, swimming, and wildlife
uses.

Stormwater discharges are subject to
regulation under section 402(p) of the
CWA. Under this provision, Congress
required the following stormwater
discharges initially to be subject to
NPDES permitting requirements:
Stormwater discharges for which
NPDES permits were issued prior to
February 4, 1987; discharges ‘“‘associated
with industrial activity”; discharges
from MS4s serving populations of
100,000 or more; and any stormwater
discharge determined by EPA or a state
to “contribute . . . to a violation of a
water quality standard or to be a
significant contributor of pollutants to
waters of the United States.” Congress
further directed EPA to study other
stormwater discharges and determine
which needed additional controls. With
respect to MS4s, section 402(p)(3)(B)
provides that NPDES permits may be
issued on a system-wide or jurisdiction-
wide basis, and requires that MS4
NPDES permits “include a requirement
to effectively prohibit non-stormwater
discharges into the storm sewers” and
require “controls to reduce the
discharge of pollutants to the maximum
extent practicable . . . and such other
provisions as the Administrator or the
State determines appropriate for the
control of such pollutants.”

EPA developed the stormwater
regulations under section 402(p) of the
CWA in two phases, as directed by the
statute. In the first phase, under section
402(p)(4) of the CWA, EPA promulgated
regulations establishing application and
other NPDES permit requirements for
stormwater discharges from medium
(serving populations of 100,000 to
250,000) and large (serving populations
of 250,000 or more) MS4s, and
stormwater discharges associated with
industrial activity. EPA published the
final Phase I rule on November 16, 1990
(55 FR 47990). The Phase I rule, among
other things, defined “municipal
separate storm sewer” as publicly-
owned conveyances or systems of
conveyances that discharge to waters of

the U.S. and are designed or used for
collecting or conveying stormwater, are
not combined sewers, and are not part
of a publicly-owned treatment works at
§122.26(b)(8). EPA included
construction sites disturbing five acres
or more in the definition of “‘stormwater
discharges associated with industrial
activity” at § 122.26(b)(14)(x).

In the second phase, section 402(p)(5)
and (6) of the CWA required EPA to
conduct a study to identify other
stormwater discharges that needed
further controls “to protect water
quality,” report to Congress on the
results of the study, and to designate for
regulation additional categories of
stormwater discharges not regulated in
Phase I on the basis of the study and in
consultation with state and local
officials. EPA promulgated the Phase II
rule on December 8, 1999, designating
discharges from certain small MS4s and
from small construction sites (disturbing
equal to or greater than one acre and
less than five acres) and requiring
NPDES permits for these discharges (64
FR 68722, December 8, 1999). A
regulated small MS4 is generally
defined as any MS4 that is not already
covered by the Phase I program and that
is located within the urbanized area
boundary as determined by the latest
U.S. Decennial Gensus. Separate storm
sewer systems such as those serving
military bases, universities, large
hospitals or prison complexes, and
highways are also included in the
definition of “small MS4.” See
§122.26(b)(16). In addition, the Phase II
rule includes authority for EPA (or
states authorized to administer the
NPDES program) to require NPDES
permits for currently unregulated
stormwater discharges through a
designation process. See
§122.26(a)(9)(1)(C) and (D). Other small
MS4s located outside of an urbanized
area may be designated as a regulated
small MS4 if the NPDES permitting
authority determines that its discharges
cause, or have the potential to cause, an
adverse impact on water quality. See
§§122.32(a)(2) and 123.35(b)(3).

B. MS4 Permitting Requirements

The Phase I regulations are primarily
comprised of requirements that must be
addressed in applications for individual
permits from large and medium MS4s.
The regulations at § 122.26(d)(2)(iv)
require these MS4s to develop a
proposed stormwater management
program (SWMP), which is considered
by EPA or the authorized state
permitting authority when establishing
permit conditions to reduce pollutants
to the “maximum extent practicable”
(MEP).
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Like the Phase I rule, the Phase Il rule
requires regulated small MS4s to
develop and implement SWMPs. The
regulations at § 122.34(a) requires that
SWMPs be designed to reduce
pollutants discharged from the MS4 “to
the maximum extent practicable (MEP),
to protect water quality, and to satisfy
the appropriate water quality
requirements of the Clean Water Act,”
and requires that the SWMPs include
six “minimum control measures.” The
minimum control measures are: Public
education and outreach, public
participation and involvement, illicit
discharge detection and elimination,
construction site runoff control, post
construction runoff control, pollution
prevention and good housekeeping. See
§122.34(b). Under the Phase Il rule, a
regulated small MS4 may seek coverage
under an available general permit or
may apply for an individual permit. To
be authorized to discharge under a
general permit, the rule requires
submission of a Notice of Intent (NOI)
to be covered by the general permit
containing a description of the best
management practices (BMPs) to be
implemented and the measurable goals
for each of the BMPs, including timing
and frequency, as appropriate. See
§§122.33(a)(1), 122.34(d)(1).

EPA anticipated that under the first
two or three permit cycles, whether
required in individual permits or in
general permits, BMP-based controls
implementing the six minimum control
measures would, if properly
implemented, “‘be sufficiently stringent
to protect water quality, including water
quality standards, so that additional,
more stringent and/or more prescriptive
water quality based effluent limitations
will be unnecessary.” (64 FR 68753,
December 8, 1999). In the final Phase II
rule preamble, EPA also stated that it
“has intentionally not provided a
precise definition of MEP to allow
maximum flexibility in MS4 permitting.
MS4s need the flexibility to optimize
reductions in storm water pollutants on
a location-by-location basis. . . .
Therefore, each permittee will
determine appropriate BMPs to satisfy
each of the six minimum control
measures through an evaluative
process.” (64 FR 68754, December 8,
1999).

The agency described the approach to
meet the MS4 permit standard in the
preamble to the Phase Il rule as an
“iterative process”’ of developing,
implementing, and improving
stormwater control measures contained
in SWMPs. As EPA further stated in the
preamble to the Phase II rule, “MEP
should continually adapt to current
conditions and BMP effectiveness and

should strive to attain water quality
standards. Successive iterations of the
mix of BMPs and measurable goals will
be driven by the objective of assuring
maintenance of water quality standards.
... If, after implementing the six
minimum control measures there is still
water quality impairment associated
with discharges from the MS4, after
successive permit terms the permittee
will need to expand or better tailor its
BMPs within the scope of the six
minimum control measures for each
subsequent permit.” (64 FR 68754,
December 8, 1999).

C. Judicial Review of the Phase II Rule
and Partial Remand

The Phase II rule was challenged in
petitions for review filed by
environmental groups, municipal
organizations, and industry groups,
resulting in a partial remand of the rule.
Environmental Defense Center v. U.S.
Environmental Protection Agency, 344
F.3d. 832 (9th Cir. 2003) (EDC). The
court remanded the Phase II rule’s
provisions for small MS4 general
permits because they lacked procedures
for permitting authority review and
public notice and the opportunity to
request a hearing on NOIs submitted
under general MS4 permits.

In reviewing how the Phase II rule
provided for general permit coverage for
small MS4s, the court found that the
way in which NOIs function under the
rule was not the same as in other
NPDES general permits. Other general
permits contain within the body of the
general permit the specific effluent
limitations and conditions applicable to
the class of dischargers for which the
permit is available. In this situation,
authorization to discharge under a
general permit is obtained by filing an
NOI in which the discharger agrees to
comply with the terms of the general
permit and in which the operator
provides some basic information (e.g.,
site location, receiving waters) to help
determine eligibility. In contrast, the
court held that under the Phase II rule,
because the NOI submitted by the MS4
contains the information describing
what the MS4 will do to reduce
pollutants to the MEP, it is the
“functional equivalent” of an individual
permit application. See EDC, 344 F.3d.
at 857. Because the CWA requires
public notice and the opportunity to
request a public hearing for all permit
applications, the court held that failure
to require public notice and the
opportunity for a public hearing for
NOIs under the Phase II rule is contrary
to the Act. See EDC, 344 F.3d. at 858.

Similarly, the court found the Phase
II rule allows the MS4 to identify the

BMPs that it will undertake in its
SWMP without any permitting authority
review. The court held that the lack of
review ‘““to ensure that the measures that
any given operator of a small MS4 has
decided to undertake will in fact reduce
discharges of pollutants to the
maximum extent practicable’” also does
not comport with CWA requirements.
The court stated, ‘“That the Rule allows
a permitting authority to review an NOI
is not enough; every permit must
comply with the standards articulated
by the Clean Water Act, and unless
every NOI issued under general permit
is reviewed, there is no way to ensure
that such compliance has been
achieved.” See EDC, 344 F.3d. at 855
n.32. The court therefore vacated and
remanded ‘‘those portions of the Phase
IT Rule that address these procedural
issues . . .so that EPA may take
appropriate action to comply with Clean
Water Act.” See EDC, 344 F.3d. at 858.

III. Summary of the Proposed Rule and
Comments Received

A. Scope of the Proposed Rule

EPA proposed revisions to the Phase
II MS4 NPDES permitting requirements
on January 6, 2016 (81 FR 415) to
respond to the Ninth Circuit’s remand
in Environmental Defense Center v. U.S.
Environmental Protection Agency, 344
F.3d. 832 (9th Cir. 2003). To address the
remand, the regulations must ensure
that permitting authorities determine
what permit requirements are needed to
reduce pollutants from each permitted
small MS4 “to the maximum extent
practicable (MEP), to protect water
quality, and to satisfy the appropriate
water quality requirements of the Clean
Water Act” (referred to hereinafter as
the “MS4 permit standard”). The rule
must also require NPDES permitting
authorities to provide the public with
the opportunity to review, submit
comments, and request a public hearing
on these permit requirements. EPA did
not propose modifications to any of the
substantive requirements that were
promulgated in the Phase II rule (nor
did EPA reopen or seek comment on
any aspect of the Phase I rule, which
was described in the preamble of the
proposed rule for informational
purposes only).

In the remand decision, the court
established in broad and clear terms
what is needed for general permits that
cover regulated small MS4s and
therefore provided EPA with what
minimum attributes should be part of
any revisions to the Phase II regulations.
The court stated that “every permit
must comply with the standards
articulated by the Clean Water Act, and
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unless every NOI issued under a general
permit is reviewed, there is no way to
ensure that such compliance has been
achieved.” See EDC, 344 F.3d at 855, n.
32. In the court’s view, the NOI served
as the document that established how
the MEP standard would be met:
“Because a Phase II NOI establishes
what the discharger will do to reduce
discharges to the ‘maximum extent
practicable,” the Phase II NOI crosses the
threshold from being an item of
procedural correspondence to being a
substantive component of a regulatory
scheme.” See EDC, 344 F.3d at 853.
Since review of the NOI by the
permitting authority was not specified
in the regulation, and § 122.34(a) stated
that compliance with the storm water
management program developed by the
permittee constituted compliance with
the MEP standard, the court also
expressed concern that the regulation
put the MS4 in charge of establishing its
own requirements. “[Ulnder the Phase II
Rule nothing prevents the operator of a
small MS4 from misunderstanding or
misrepresenting its own stormwater
situation and proposing a set of
minimum measures for itself that would
reduce discharges by far less than the
maximum extent practicable.” See EDC,
344 F.3d at 855. Further, the court
found that the failure to require public
notice or opportunity to submit
comments or request a public hearing
for each NOI violated requirements
applicable to all CWA permits in
accordance with section 402(b)(3). See
EDC, 344 F.3d at 857.

B. Description of Options Proposed

EPA proposed for comment the
following three options to address the
regulatory shortcomings found in the
remand decision.

1. Option 1 (“Traditional General Permit
Approach”)

Under the proposed Traditional
General Permit Approach, the
permitting authority must establish in
any small MS4 general permit the full
set of requirements that are deemed
necessary to meet the MS4 permit
standard (“reduce pollutants to the
maximum extent practicable, protect
water quality and satisfy the appropriate
water quality requirements of the Clean
Water Act”), and the administrative
record would include an explanation of
the rationale for its determination. (This
approach contrasts with the original
regulations, which appeared to the court
to provide the permittee with the ability
to establish its own requirements.) Once
the permit is issued, and the terms and
conditions in the permit are fixed for
the term of the permit, neither the

development of a SWMP document nor
the submittal of an NOI for coverage
would represent new permit
requirements. Thus, because the permit
contains all of the requirements that
will be used to assess permittee
compliance, the permitting authority
would no longer need to rely on the
MS4’s NOI as the mechanism for
ascertaining what will occur during the
permit term. Under this approach, the
function of the NOI would be more
similar to that of any other general
permit NOI, and more specifically other
stormwater general permits, whereby
the NOI is used to establish certain
minimum facts about the discharger,
including the operator’s contact details,
the discharge location(s), and
confirmation that the operator is eligible
for permit coverage and has agreed to
comply with the terms of the permit. By
removing the possibility that effluent
limits could be proposed in the NOI
(and for that matter in the SWMP) and
made part of the permit once permit
coverage is provided, the NOI would no
longer look and function like an
individual permit application, as the
court found with respect to MS4 NOIs
under the Phase II regulations currently
in effect. Therefore, it would not be
necessary to carry out the type of
additional permitting authority review
and public participation procedures
contemplated by the Ninth Circuit court
in the remand decision. These
requirements would be met during the
process of issuing the general permit.

2. Option 2 (“Procedural Approach’)

Under the proposed Procedural
Approach, the permitting authority
would establish applicable permit
requirements to meet the MS4 permit
standard by going through a second
permitting step following the issuance
of the general permit (referred to as the
“base general permit”), similar to the
procedures used to issue individual
NPDES permits. Eligible MS4 operators
would be required to submit NOIs with
the same information that has always
been required under the Phase II
regulations, that is, a description of the
BMPs to be implemented by the MS4
operator during the permit term, and the
measurable goals associated with each
BMP. Following the receipt of the NOI,
the permitting authority would review
the NOI to assess whether the proposed
BMPs and measurable goals meet the
MS4 permit standard. If not, the
permitting authority would request
supplemental information or revisions
as necessary to ensure that the
submission satisfies the regulatory
requirements. Once satisfied with the
submission, the permitting authority

would be required to propose
incorporating the BMPs and measurable
goals in the NOI as permit requirements
and to provide public notice of the NOI
and an opportunity to submit comments
and to request a hearing in accordance
with §§ 124.10 through 124.13. After
consideration of comments received and
a hearing, if held, the permitting
authority would provide notice of its
decision to authorize coverage under the
general permit, along with any MS4-
specific requirements established during
this second process. Upon completion
of this process, the MS4 would be
required to comply with the
requirements set forth in the base
general permit and the additional terms
and conditions established through the
second-step process.

3. Option 3 (““State Choice Approach”)

The proposed rule also requested
comment on a State Choice Approach,
which would allow permitting
authorities to choose either the
Traditional General Permit Approach or
the Procedural Approach, or some
combination of the two as would best
suit their needs and circumstances. As
described in the proposed rule, the
permitting authority could, for example,
choose to use Option 1 for small MS4s
that have fully established programs and
uniform core requirements, and Option
2 for MS4s that it finds would benefit
from the additional flexibility to address
unique circumstances, such as those
encountered by non-traditional MS4s
(e.g., state departments of
transportation, public universities,
military bases). Alternatively, a state
could apply a hybrid of the two
approaches within one permit by
defining some elements within the
general permit, which, consistent with
the Option 1 approach, are deemed to
meet the MS4 permit standard, and
establishing additional permit
requirements through the Option 2
procedural approach for each MS4
seeking coverage under the General
Permit. Under a hybrid approach, any
requirements established in the general
permit that fully articulate what is
required to meet the MS4 permit
standard would require no further
permitting authority review and public
notice proceedings; however, for any
terms and conditions established for
individual MS4s based in part on
information submitted with the NOI
would need to follow the Option 2
approach for incorporating these
requirements into the permit as
enforceable requirements.
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C. General Summary of Comments
Received

EPA received about 70 unique
comments on the proposed rule from
the MS4 community, states,
environmental groups, industry
associations, and engineering firms.
Most commenters favored Option 3—the
“State Choice” option. While several
expressed support for their states using
the Traditional General Permit or
Procedural Approach, a number of these
same commenters acknowledged that
these approaches would likely not work
in all situations if EPA were to adopt
either one as the sole option under the
final rule. EPA notes that while most of
the environmental organization
commenters expressed support for a
hybrid option, which technically falls
under the State Choice option, they also
strongly recommended mandating that
the Traditional General Permit
Approach be used for permit
requirements related to the six
minimum control measures and that the
Procedural Approach be used for water
quality-based requirements, such as
requirements for implementing total
maximum daily loads (TMDLs).

A common reason given for
supporting the State Choice approach
included the flexibility it would give
authorized states to use different
options to address different situations
and that it would minimize disruption
to existing programs. Several states that
now use a traditional general permit
approach or a procedural approach
stressed the importance of providing
choices for other states. EPA notes that
no commenter expressly opposed the
State Choice approach. EPA discusses
these comments in the context of its
decision to adopt the State Choice
approach in the final rule in Section IV
of the preamble below.

EPA received a significant number of
comments concerning its proposed
changes to the way in which permit
terms and conditions must be
expressed, particularly with respect to
the proposed deletion of the word
“narrative” in § 122.34(a). These
comments focused on the concern that
EPA was moving away from support of
the use of BMPs to comply with
stormwater permits and from the
longstanding ““iterative approach” to
meeting MS4 permit requirements. EPA
discusses these comments and the
changes made in response to these
comments in the final rule in Section V
of the preamble.

In addition to responding to major
comments in the preamble, EPA has
prepared a Response to Comment

document, which can be found in the
docket for this rulemaking.

IV. Summary of the Final Rule

A. Selection of the ““Permitting
Authority Choice” Approach

EPA is selecting proposed Option 3
(the “State Choice Approach”) for the
final rule, described in Section III.B.3.
The new name for this option better
captures the universe of entities that
will implement the rule, i.e., any NPDES
permitting authority including EPA
Regions and authorized states. Under
this approach, the NPDES permitting
authority may choose between two
alternative means of establishing permit
requirements in general permits for
small MS4s. The final rule amends
§122.28(d) to require permitting
authorities to choose one of these two
types of general permits whenever
issuing a small MS4 general permit.
Permitting authorities are required to
select either the “Comprehensive
General Permit” or “Two-Step General
Permit”. The “Comprehensive General
Permit” is essentially the ‘““Traditional
General Permit”, or “Option 1”, from
the proposed rule. The “Two-Step
General Permit” encompasses both the
“Procedural Approach”, or “Option 2”
and the “hybrid approach” that was
described as part of “Option 3” from the
proposed rule. The Two-Step General
Permit allows the permitting authority
to establish some requirements in the
general permit and others applicable to
individual MS4s through a second
proposal and public comment process.

B. Description of the Two Permitting
Alternatives Under the Permitting
Authority Choice Approach

As described in Section IV.A, the
Permitting Authority Choice Approach
requires permitting authorities to choose
between two alternative approaches to
issue general permits for small MS4s.
These two types of general permits are
described briefly as follows:

e Comprehensive General Permit—
For this type of general permit, the
permitting authority issues a small MS4
general permit that includes the full set
of requirements necessary to meet the
MS4 permit standard of “reducing
pollutant discharges from the MS4 to
the maximum extent practicable (MEP),
to protect water quality, and to satisfy
the appropriate water quality
requirements of the CWA.” Under the
Comprehensive General Permit, all
requirements are contained within the
general permit, and no additional
requirements are established after
permit issuance, as is the case with the
“Two-Step General Permit”” described

below. For this reason, to provide
coverage to eligible small MS4s, the
permitting authority can use a
traditional general permit NOI as
described in § 122.28(b)(2)(ii), and does
not need to require additional
information from each operator
concerning how they will comply with
the permit, for instance the BMPs that
will be implemented and the
measurable goals for each control
measure, as a prerequisite to authorizing
the discharge. See further discussion of
the role of the NOI in Section IV.E.

e Two-Step General Permit
(combination of the proposed
Procedural and Hybrid Approaches)—
For the Two-Step General Permit, after
issuing a base general permit, the
permitting authority establishes through
the completion of a second permitting
step additional permit terms and
conditions that are necessary to meet
the MS4 permit standard for each MS4
seeking authorization to discharge
under the general permit. These
additional terms and conditions
supplement the requirements of the
general permit for individual MS4
permittees. It is in the second permitting
step where the permitting authority
satisfies its obligation to review the NOI
for adequacy, determine what additional
requirements are needed for the MS4 to
meet the MS4 permit standard, and
provide public notice and an
opportunity for the public to submit
comments and to request a hearing. See
discussion of the second permitting step
in Section V.B. Upon completion of this
process, the MS4 permittee is
authorized to discharge subject to the
terms of the general permit and the
additional requirements that apply
individually to that MS4.

The Two-Step General Permit
encompasses the “hybrid” approach
described in the proposed rule (see
Section VI.C), where the permitting
authority includes specific permit terms
and conditions within the base general
permit, but also establishes additional
requirements to meet the MS4 permit
standard through a second permitting
step. For the final rule, EPA
intentionally used rule language that
would enable permitting authorities to
use a Two-Step General Permit to
implement a hybrid approach by
referring to both “required permit terms
and conditions in the general permit
applicable to all eligible small MS4s”
and ““‘additional terms and conditions to
satisfy one or more of the permit
requirements in § 122.34 for individual
small MS4 operators.” See
§122.28(d)(2).

The final rule requires that the
permitting authority indicate which
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type of general permit it is using for any
small MS4 general permit. This
statement or explanation may be
included in the general permit itself or
in the permit fact sheet. EPA notes that
the permitting authority may choose to
change the permitting approach for
subsequent permits. Questions
concerning when the final rule change
takes effect are discussed in Section
VIILA.

C. Summary of Regulatory Changes To
Adopt the Permitting Authority Choice
Approach

The final rule implements the
Permitting Authority Choice option in
several different sections of the NPDES
regulations. Below is a brief summary of
the most significant changes and where
they can be found in the final rule:

e Permitting Authority Choice
Approach (§ 122.28(d)): The final rule
adds a new paragraph (d) to § 122.28
that requires the permitting authority to
select between two alternative general
permits. This section describes both
types of general permits (the
“Comprehensive General Permit”” and
the “Two-Step General Permit”’) and the
minimum requirements associated with
each. EPA chose to include the
Permitting Authority Choice in a
different section of the regulations than
was proposed. EPA determined upon
further consideration that rather than
including all of the requirements within
the application and NOI section of the
Phase Il regulations now at § 122.33, the
two alternatives comprising the
Permitting Authority Choice Approach
fit better within the general permit
regulations as a unique set of
requirements affecting general permits
for regulated small MS4s.

e Changes to the NOI requirements
(§122.33): The final rule includes
modifications to the requirements for
what must be included in NOIs
submitted for coverage under small MS4
general permits. The required contents
of the NOI vary depending on the type
of general permit used. For permitting
authorities choosing a Comprehensive
General Permit, the final rule enables
the permitting authority to reduce the
information required in NOIs to the
minimum information required for any
general permit NOI in § 122.28(b)(2)(ii).
See §122.33(b)(1)(i). For permitting
authorities choosing the Two-Step
General Permit, the final rule provides
the permitting authority with the ability
to determine what information it deems
necessary to establish individual
requirements for MS4 operators that
meet the MS4 permit standard. See
§122.33(b)(1)(ii), and additional

discussion of these and other changes to
§122.33 in Section V.D.1.

e Clarifications to the requirements
for small MS4 permits (§ 122.34):
Regardless of the permitting approach
chosen by the NPDES authority, the
terms and conditions of the resulting
general permits must adhere to the
requirements of § 122.34. The final rule
retains modifications from the proposed
rule that clarify that it is the permitting
authority’s responsibility, and not that
of the small MS4 permittee, to establish
permit terms and conditions that meet
the MS4 regulatory standard and to
delineate the requirements for
implementing the six minimum control
measures, other terms and conditions
deemed necessary by the permitting
authority to protect water quality, as
well as any other requirement. The final
rule also emphasizes that permit
requirements must be expressed in
““clear, specific, and measurable’ terms.
These modifications do not alter the
existing, substantive requirements of the
six minimum control measures in
§122.34(b). See further discussion of
these changes in Section VI

D. Commonalities Among the Two
Types of General Permits

The two options available to the
permitting authority under the final rule
involve different steps and require
differing levels of administrative
oversight; however, at a basic level, they
share the same underlying
characteristics. Each type of general
permit shares in common that through
the permitting process, the permitting
authority must determine which
requirements a small MS4 must meet in
order to satisfy the MS4 permit
standard. Both types of general permits
also require that the specific actions that
comprise what is necessary to meet the
MS4 permit standard be established
through the permitting process. The key
distinction between the two types of
permits is that they establish permit
terms and conditions at different points
in time during the permitting process.
For Comprehensive General Permits, the
determination as to what requirements
are needed to satisfy the MS4 permit
standard is made as part of the issuance
of the general permit. By contrast, for
Two-Step General Permits, the
permitting authority makes this
determination both in the process of
issuing the general permit and in the
process of establishing additional
permit requirements applicable on an
individual basis to each MS4 covered
under the general permit, based on
information in the NOL

The final rule also places both types
of general permits on a level playing

field with respect to the requirements
that must be addressed in any general
permit issued to a small MS4.
Regardless of which type of general
permit is used to establish permit terms
and conditions, every small MS4
general permit must include
requirements that address the minimum
control measures (§ 122.34(b)), water
quality-based requirements where
needed (§122.34(c)), and evaluation and
assessment requirements (§ 122.34(d)).
The final rule clarifies that all such
terms and conditions must be expressed
in terms that are “clear, specific, and
measurable.” The important attribute
here is that permit requirements must be
enforceable, and must provide a set of
performance expectations and schedules
that are readily understood by the
permittee, the public, and the
permitting authority alike. For both
types of general permits, requirements
may be expressed in narrative or
numeric form, as long as they are clear,
specific, and measurable. This
requirement for clear, specific, and
measurable requirements applies to any
permit term or condition established
under § 122.34, including requirements
addressing the minimum control
measures, any water quality-based
requirements, and the evaluation,
recordkeeping, and reporting
requirements. Section VII of this
preamble contains a detailed discussion
about establishing permit terms and
conditions.

Importantly, the final rule also
ensures that the process for issuing both
types of general permit addresses the
deficiencies found by the Ninth Circuit
to exist in the Phase II regulations.
While the court’s opinion focused on
the role of the NOI in the Phase Il rule
for MS4 general permits, the court made
it clear that under the CWA, the
permitting authority must determine
which MS4 permit requirements are
adequate to meet the MS4 permit
standard, and that the public must have
the opportunity to review and comment
on those permit requirements and to
request a hearing. All of these core CWA
requirements are present in the final
rule. For Comprehensive General
Permits, once the permit is issued it has
gone through permitting authority
review, public notice and comment, and
the opportunity to request a hearing.
Permitting authority review and public
comment and opportunity for a hearing
occurs in the process of drafting permit
conditions and soliciting comment on
the draft general permit. Permitting
authority determination of what an MS4
must do to meet the MS4 permit
standard occurs in the process of issuing
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the final permit after consideration of
comments. By comparison, for Two-
Step General Permits, permitting
authority review, public notice and
comment, and the opportunity to
request a hearing occur first on the draft
general permit and again on the
additional terms and conditions
applicable to each MS4 authorized to
discharge under the general permit.
Under the Two-Step process, the CWA
requirements for permitting authority
review and public comment and
opportunity for hearing are only fully
addressed after the completion of the
discharge authorization process for each
individual small MS4 operator seeking
coverage under the general permit. To
ensure that these CWA requirements are
met, the final rule supplements the
administrative steps necessary to issue
the base general permit with procedures
that ensure that any decision to
authorize an individual MS4 to
discharge based on information
included in the NOI is subject to review
by the permitting authority, and the
public has the opportunity to review
and submit comments, and to request a
hearing on the terms and conditions that
will be incorporated as enforceable
permit terms.

E. Role of the NOI Under the Permitting
Authority Choice Approach

The two permitting options available
under the final rule include important
changes in the relationship between the
MS4 operator’s NOI and the general
permit. Under the 1999 Phase II
regulations, any MS4 operator seeking
coverage under a small MS4 general
permit has been required to submit
information in the NOI describing, at a
minimum, the BMPs that would be
implemented for each minimum control
measure during the permit term, and the
measurable goals associated with each
BMP. These NOIs differ significantly
from the typical general permit NOI,
which is required to include far less
information, and “represents no more
than a formal acceptance of [permit]
terms elaborated elsewhere” in the
general permit. See EDC, 344 F. 3d. at
852. Under the NPDES regulations at
§122.28(b)(2)(ii), the NOI is a
procedural mechanism to document
operator eligibility, to certify that the
information submitted by the operator is
accurate and truthful, and to confirm
the operator’s intention to be covered by
the terms and conditions of the general
permit.

The Ninth Circuit court, in its remand
decision, likened the NOI under the
remanded regulations to being
“functionally equivalent to a detailed
application for an individualized

permit,” since the MS4 operator was in
essence proposing to the permitting
authority what it intended to
accomplish to satisfy the MS4 permit
standard. The court found it to differ
markedly from the NOI utilized for most
general permits, that is, limited to “an
item of procedural correspondence.”
344 F. 3d. at 853. The similarity in the
court’s view between the NOI under the
Phase Il regulations and an individual
permit application, combined with the
failure of the regulations to require
permitting authority review or to
provide the opportunity for the public
to comment and request a hearing on
the NOI, were key factors in the Ninth
Circuit finding that the regulations had
violated the CWA.

The final rule modifies the way in
which the NOI functions in important
respects so that it addresses the
problems found by the Ninth Circuit.
For a Comprehensive General Permit,
because the permit contains all of the
requirements that will be used to assess
permittee compliance, the permitting
authority no longer needs to rely on the
MS4’s NOI as the mechanism for
ascertaining what will occur during the
permit term. In this way, the function of
the NOI is the same as that of any other
general permit NOI, and more
specifically other stormwater general
permits, where the NOI is used to
establish certain minimum facts about
the discharger, including the operator’s
contact details, the discharge
location(s), and confirmation that the
operator is eligible for permit coverage
and has agreed to comply with the terms
of the permit. It is for this reason,
therefore, that the final rule establishes
no additional requirements for the
information required to be included in
NOIs beyond what is already required
for other general permits in
§122.28(b)(2)(ii). See § 122.33(b)(1) in
the final rule. By removing the
possibility that permit requirements
could be proposed in the NOI (or in the
SWMP) and made part of the permit
once permit coverage is provided under
the Comprehensive General Permit
approach, the NOI will no longer look
and function like an individual permit
application, as the court found with
respect to MS4 NOIs under the original
Phase Il regulations. Similarly, because
the NOI no longer bears the similarity of
an individual permit application, it is
no longer necessary to carry out the type
of additional permitting authority
review and public participation steps
contemplated by the Ninth Circuit.

By contrast, for coverage under a
Two-Step General Permit, the NOI
needs to include information to assist
the permitting authority in developing

the additional permit requirements for
each permittee. For this NOI, the
permitting authority requires more
detailed information from the MS4
operator so that it can determine what
additional permit terms and conditions
are necessary in order to satisfy the MS4
permit standard. The NOI in the Two-
Step General Permit is likely to include
much of the same information that has
been required of MS4 operators under
the regulations since they were
promulgated in 1999. The major
difference now is that the permitting
authority reviews the NOI materials to
determine what additional permit terms
and conditions are necessary for the
individual MS4 to meet the MS4 permit
standard, and to provide an opportunity
for the public to comment and request
a hearing on this determination.

The proposed rule would have
required the full set of information
required for individual permit
applications in § 122.33(b)(2)(i),
including the proposed BMPs to be
implemented for the minimum control
measures, measurable goals for each
BMP (as required by § 122.34(d) of the
original regulations), the persons
responsible for implementing the
stormwater management program, the
square mileage served by the MS4, and
any other information deemed
necessary. In the final rule, EPA is
taking a slightly different approach and
giving the permitting authority the
flexibility to determine what
information it needs to request in its
Two-Step General Permit NOI rather
than requiring by default that all of the
individual permit application
information be submitted. This will give
the permitting authority the ability to
request what information it needs to
establish the necessary additional terms
and conditions for each individual MS4
to meet the MS4 permit standard. If the
permitting authority needs information
from all of its MS4s on the BMPs and
measurable goals they propose for the
permit term in order to establish
suitable permit requirements, then it has
the discretion to require this
information. See §§122.28(d)(2)(i) and
122.33(b)(1)(ii), which states that the
information requested by the permitting
authority “may include, but is not
limited to, the information required
under §122.33(b)(2)(1).”

Alternatively, under the final rule, if
the general permit terms and conditions
already define what is required to meet
the MS4 permit standard for several of
the minimum control measures then the
permitting authority could decide that it
is no longer necessary to require the
submittal of information on the BMPs
and measurable goals associated with
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those minimum control measures. As
noted by a commenter, requiring
information from MS4s related to permit
terms and conditions that have already
been established is likely to be
redundant and represent an unnecessary
burden. At the same time, the
permitting authority must be able to
obtain sufficient information to
establish clear, specific, and measurable
permit terms and conditions. Under the
final rule, there is no minimum
requirement with respect to what
information is needed. In short, the
permitting authority must request the
information it needs to be able to make
an informed decision when establishing
clear, specific, and measurable permit
terms and conditions for the permittee
to ensure that it will meet the MS4
permit standard. The final rule enables
the permitting authority to determine
what the right amount of information is
needed to meet this requirement.

F. Permitting Authority Flexibility To
Choose the Most Suitable Approach

The final rule provides permitting
authorities with full discretion to
choose which option is best suited for
its permitting needs and specific
circumstances. While there are
significant considerations, advantages,
and disadvantages to selecting either of
the two permitting approaches, EPA is
leaving the decision of which method to
adopt for each general permit up to the
permitting authority. In providing full
discretion to the permitting authority to
choose which approach to use, EPA
agreed with commenters that
recommended against adopting
conditions or constraints on the
selection of either of the two options.
EPA also expects that the decision as to
which approach to adopt for any given
small MS4 general permit may change
from one permit term to the next.
Therefore, if the permitting authority
elects to issue its next general permit by
implementing the “Comprehensive
General Permit Approach” there is
nothing preventing the permitting
authority from switching approaches to
the “Two-Step General Permit
Approach” in subsequent permit terms,
or vice versa.

EPA requested comment on whether
the agency should constrain the
permitting authority’s discretion under
Option 3 by requiring the use of the
“Traditional General Permit Approach”
(now the “Comprehensive General
Permit”) for some types of permit terms
and conditions, while allowing the
“Procedural Approach (now the “Two-
Step General Permit”) to be used for
other requirements. Several commenters
recommended that EPA require

permitting authorities to use the
proposed “Traditional General Permit
Approach” to establish permit
requirements for the minimum control
measures in § 122.34(b) and to allow the
use of the proposed “Procedural
Approach” for the establishment of
water quality-based effluent limits, such
as those implementing total maximum
daily loads (TMDLs). EPA refers to this
approach below as a “fixed hybrid
approach.” Other commenters were
opposed to a fixed hybrid approach and
urged EPA to provide permitting
authorities with maximum discretion to
choose which option works best without
stipulating which option must be used
for specific types of permit
requirements.

After consideration of these
comments, EPA has determined that it
is unnecessary to mandate which
permitting approach is used for specific
types of requirements. Primarily, EPA
does not wish to prejudge what
approach permitting authorities use to
arrive at clear, specific, and measurable
requirements that result in achieving the
MS4 permit standard. As an overall
matter, EPA views both of the
approaches in the final rule as equally
valid ways of establishing the required
permit terms and conditions and
meeting the remand requirements.

Having said this, however, EPA
recognizes that some types of
requirements are more easily
established through the general permit
than others. For instance, clear, specific,
and measurable permit requirements
that address the minimum control
measures, due to their broad
applicability to all MS4s, may be easier
to develop and include within the
general permit, than requirements
addressing TMDLs. EPA’s MS4 Permit
Improvement Guide (EPA, 2010) and the
MS4 permit compendia? provide a
number of ready examples for how
permits may establish clear, specific,
and measurable requirements that
implement the six minimum control
measures. On the other hand, the
necessarily site- and watershed-specific
nature of TMDLs, combined with the
fact that effective implementation of
TMDLs is enhanced through
involvement of the public at the local
level, makes these types of requirements
more amenable to being developed
through the procedural requirements of
the second permitting step within the
Two-Step General Permit. To illustrate
this point, a number of states have
already adopted approaches that enable

1These documents can be found on EPA’s Web
site at https://www.epa.gov/npdes/stormwater-
discharges-municipal-sources#resources.

the MS4s to first develop and propose
something like a TMDL implementation
plan, followed by a step where the state
permitting authority reviews and
approves the plan to make it an
enforceable part of the permit. See
related examples in EPA’s Compendium
of MS4 Permitting Approaches—Part 3:
Water Quality-Based Requirements
(EPA, 2016).2 In this situation, under
the final rule, the permitting authority
would establish the MS4’s TMDL
implementation requirements as part of
the second step of the general permit
and follow the procedures applicable to
the Two-Step General Permit in
§122.28(d)(2).

EPA anticipates that some permitting
authorities may over time appreciate the
benefits of not having to go through a
second process step for individual
review and individualized public
notices for each MS4, and may as an
alternative choose to establish the
required permit terms and conditions
necessary to meet the MS4 permit
standard in the general permit. Under
the Two-Step General Permit, the
permitting authority must provide
public notice for each MS4’s NOI and
the proposed additional permit terms
and conditions to be applied to the
MS4, and review and process comments
and any requests for a public hearing
before finalizing the permit terms and
conditions. By comparison, there is only
one public notice for an opportunity to
comment and request a hearing for a
Comprehensive General Permit. Even if
deciding that a Comprehensive General
Permit is not the best fit, some
permitting authorities may find it easier
over time to move more requirements
into the base general permit so that the
number of permitting provisions subject
to the additional individualized review
and public notice is reduced.

G. Why EPA Did Not Choose Proposed
Option 1 or 2 as Stand-Alone Options

By adopting the proposed State
Choice Approach (Option 3) (now called
the “Permit Authority Choice
Approach”) for the final rule, EPA is
making a decision to not adopt Option
1 (the “Traditional General Permit
Approach”) or Option 2 (the
“Procedural Approach”) from the
proposal as the sole approach by which
permitting authorities issue and
administer their small MS4 general
permits. As stated in Section V.B., the
public comments were heavily in favor
of adopting Option 3, although there
were also proponents for finalizing

2This document will be made available on EPA’s
Web site at https://www.epa.gov/npdes/stormwater-
discharges-municipal-sources#resources.
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proposed Option 1 and for finalizing an
approach that would require use of
proposed Option 1 for the minimum
control measures and proposed Option
2 for water quality-based requirements.
EPA ultimately found most persuasive
the comments arguing in favor of
choosing Option 3 to give permitting
authorities flexibility and discretion to
determine how it would develop
different permit requirements.

A major theme among comments
favoring Option 3 was the emphasis on
the flexibility it would provide
permitting authorities to choose which
approach works best in their state. This
flexibility will be important, according
to a number of commenters, to continue
to be able to administer a program that
includes local governments with
divergent geography, land resources and
uses, and financial and resource
capacities. According to a number of
commenters, Option 3 would also give
permitting authorities a range of options
for crafting permit conditions for non-
traditional MS4s (e.g., universities,
hospitals, military bases, road and
highway systems), which in many cases
require different types of permit
provisions than traditional MS4s due to
their lack of regulatory, land use, and/
or police powers and more limited
audiences. Other comments focused on
the significant burden that would be
placed on states and regulated MS4s if
required to adopt one uniform
approach, especially in cases where the
permitting authority is already
implementing approaches that are
similar to either proposed Option 1 or
2. In some cases, the way in which
permitting authorities write and
administer their small MS4 general
permits is a direct result of state case
law or concern about the risk of state
litigation, and these states argue
forcefully in their comments about the
importance of retaining their approach
in light of this history. According to
these comments, those permitting
authorities that have chosen one or the
other of Option 1 or 2 should be able to
continue implementing that approach.

Another related common theme
among the comments was an argument
against adopting either proposed Option
1 or Option 2 as a national, one size fits
all approach. These comments
emphasized the difficulties associated
with forcing all permit terms and
conditions into one general permit for
all MS4 types and all water quality
considerations using the proposed
Option 1 approach, and underscored the
resource demands associated with
implementing an Option 2 approach.
Many of these commenters concluded
that Option 3 would be the best way of

preserving the permitting authority’s
flexibility to tailor their approach based
on what would work best for each
state’s circumstances.

Based on these comments, EPA chose
Option 3, the Permitting Authority
Choice option, because both options are
valid ways of addressing the court’s
remand and there is no reason to
compel permitting authorities to adopt
one or the other of the approaches in
proposed Option 1 or Option 2. EPA
also appreciates that those state
permitting authorities that are already
moving their small MS4 permitting
approaches in the direction of either
Option 1 or 2 are doing so for a number
of legitimate reasons that relate to these
states’ individual circumstances. By
enabling permitting authorities to
choose which option works best, EPA is
avoiding disrupting already established
state preferences. This is not to say that
permitting authorities will not have to
make changes to conform their
procedures to the requirements of the
final rule.

EPA also received comments urging
the Agency not to adopt Option 2 as the
only permitting choice available to
permitting authorities because of the
resource burdens associated with the
Option 2 approach, especially the
requirement to individually review and
approve terms and conditions for their
small MS4s. EPA does not dispute the
fact that Option 2, which has been
finalized as the “Two-Step General
Permit”, is resource intensive; this
approach requires significant
administrative oversight by design. The
process of conducting an individual
review of each MS4 operator’s NOI,
developing a proposal for comment of
unique terms and conditions based on
the NOI, and processing any public
comments or requests for public
hearings will require additional
resources of the permitting authority if
it is not already implementing this type
of approach. Any permitting authority
choosing this approach will need to
carefully consider whether it has the
resource capacity to handle the large
amount of administrative oversight and
review responsibilities that the Two-
Step General Permit requires. EPA
expects that the resource requirements
alone will provide sufficient enough
reason for a number of permitting
authorities to choose the
Comprehensive General Permit, or to
minimize the number of terms and
conditions it develops for individual
MS4 to lessen the administrative burden
associated with the Two-Step General
Permit.

EPA understands that a permitting
authority’s decision to adopt the Two-

Step General Permit will mean that
members of the public interested in
commenting on small MS4 permit
conditions may end up needing to
review not only the draft general permit
but also the public notice that proposes
the additional terms and conditions for
each MS4 that seeks coverage under the
general permit. Some commenters
considered this a disadvantage because
it would be burdensome for the public
as well. EPA does not see this as
sufficient reason for EPA to choose
Option 1 as the only option and deprive
permitting authorities of the flexibility
to use a two-step procedure. The Two-
Step General Permit closely resembles,
after all, the approach suggested in the
EDC remand decision, which
emphasized the need for permitting
authority review and public
participation procedures prior to the
establishment of enforceable permit
requirements. EPA appreciates the level
of interest and concern there is among
the public for ensuring that MS4
discharges are being adequately
controlled and are making
improvements in water quality. EPA
notes that any permitting authority that
takes on the Two-Step permitting
process will need to be prepared to
review and respond to any comments
that it receives in response to the
individual public notices it publishes,
and will need to provide a rationale for
any final permit terms and conditions
established through the process. While
states currently using a two-step type of
procedure report that they receive few,
if any public comments about
requirements for individual MS4s, this
will not necessarily hold true for the
future. With this in mind, EPA found it
important to clarify in the final rule that
permitting authorities may switch to a
Comprehensive General Permit for the
next permit term simply by explaining
which option they will use to provide
coverage under the general permit.

V. How the Two General Permit
Options Work

A. Comprehensive General Permit
Approach

Permitting authorities opting to issue
Comprehensive General Permits must
establish the full set of requirements
that are deemed necessary to meet the
MS4 permit standard in § 122.34. (See
§122.28(d)(1), which requires that “the
Director includes all required permit
terms and conditions in the general
permit.”’) The permit must therefore
include terms and conditions that
define what is required to meet the MS4
permit standard for the minimum
control measures (§122.34(b)),
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additional permit terms and conditions
based on an approved total maximum
daily load (TMDL) or other appropriate
requirements to protect water quality
(§122.34(c)), and requirements to
evaluate and report on compliance with
the permit (§ 122.34(d)). As a result, the
Comprehensive General Permit is no
different than other general permits in
that all applicable effluent limitations
and other conditions are included
within the permit itself, and the NOI is
used primarily to determine whether a
specific MS4 is eligible and to secure
coverage for that MS4 under the permit
subject to its limits and conditions.

While a number of comments
expressed support for the proposed
Option 1 approach (now called the
“Comprehensive General Permit” in the
final rule), there were also comments
expressing concern about the difficulty
of putting together a permit that would
comprehensively establish terms and
conditions that would be suitable for
and achievable by all eligible MS4s,
including both traditional and non-
traditional MS4s. Others questioned the
ability of permitting authorities to write
a single permit that would establish
uniform requirements that would
contain appropriate requirements for
MS4s that have been regulated since the
beginning of the Phase II program as
well as for MS4s brought into the Phase
II program by the latest Census, not to
mention a permit that would be able to
establish watershed-specific
requirements addressing TMDLs. EPA
acknowledges the challenge that
permitting authorities will face in
developing and issuing a
Comprehensive General Permit.
Synthesizing the collective
understanding of MS4 capabilities
across an entire state, and translating
this into effective and achievable permit
requirements, will require a greater
effort up front in developing one of
these permits. However, as described in
further detail below, there are ways of
addressing challenges such as these, for
example, by subcategorizing MS4s by
experience, size, or other factors, and
creating different requirements for each
subcategory.

To assist permitting authorities in
developing permit conditions for a
Comprehensive General Permit, EPA
has compiled examples of permit
provisions from existing permits that
implement the minimum control
measures, which are written in a “clear,
specific, and measurable” manner.
These examples are included in a
document entitled Compendium of MS4
Permitting Approaches—Part 1: Six
Minimum Control Measure Provisions
(EPA, 2016). EPA has also included in

a separate compendium examples of
permit provisions to consider when
addressing approved TMDLs.3 A
number of commenters requested that
EPA continue to provide these types of
examples to help permitting authorities
implement the final rule. EPA agrees
with these comments, and plans to
regularly update these compendia and
provide other similar types of technical
assistance.

There are a variety of permitting
approaches that should be considered to
address the concerns raised about
developing a Comprehensive General
Permit for the large number and variety
of regulated MS4s, and which address
the array of localized or watershed-
based issues. One approach that may
work is to issue two different
comprehensive general permits or to
subdivide the permitted universe,
establish in the main body of the permit
requirements that apply to all MS4s,
and to provide a separate appendix that
establishes MS4-specific terms and
conditions, which apply uniquely to
different categories of MS4s. For
instance, the state of Washington has
issued two MS4 general permits, one for
the eastern part of the state and the
other for the western part of the state.
Further, the Western Washington Small
MS4 General Permit includes a TMDL
appendix, which establishes additional
permit requirements for specific MS4s
based on the watershed in which they
are located and the waterbody to which
they discharge. These additional
requirements are each translated from
the approved TMDL for that watershed
and the specific waterbody. Another
approach that permitting authorities can
consider is to establish different
requirements for each minimum control
measure for separate sub-categories of
MS4s based on type of MS4 or other
factors.# Permits could also include
separate sections for traditional versus
non-traditional MS4s,5 or alternatively
separate permits may be issued for these
different categories of MS4s, as several
states are doing for departments of
transportation MS4s. The main benefit
of these different approaches is that they
provide the permitting authority with a
way of dividing up the universe of small

3See EPA’s Compendium of MS4 Permitting
Approaches—Part 3: Water Quality-Based
Requirements (EPA, 2016).

4For example, Colorado’s 2016 Small MS4
General Permit includes a different set of actions
and corresponding deadlines for “new permittees”
and “‘renewal permittees.” See Section H, https://
www.colorado.gov/pacific/sites/default/files/
COR090000-PermitCertification.PDF.

5 See California’s 2013 Small MS4 General
Permit, http://www.waterboards.ca.gov/water_
issues/programs/stormwater/docs/phsii2012_5th/
order final.pdf.

MS4s into smaller categories, which are
composed of municipalities with a
greater degree of similarity among them.

B. Two-Step General Permit Approach

Inherent in the Two-Step General
Permit approach is the fact that the
general permit requirements are not on
their own adequate to meet the MS4
permit standard in § 122.34. In order to
fill in the gaps, the permitting authority
must individually review information
submitted with each eligible MS4
operator’s NOI, and propose additional
permit requirements to apply to the
MS4 individually that, together with the
base general permit requirements, meet
the MS4 permit standard for that MS4.
These proposed additional permit
requirements and the information on
which it is based is then subject to
public notice and comment, and the
opportunity to request a hearing.

The first step of the Two-Step General
Permit is to develop and issue the final
small MS4 general permit, or “base
general permit.” The need for the
second step arises because the base
general permit does not include all of
the terms and conditions necessary to
meet the MS4 permit standard, and
therefore has left the development of the
additional requirements to a second
process. NOIs for general permits using
this approach must include more
information than NOIs for typical
general permits.

The proposed rule described the steps
that would be involved in the second
step of the permitting process in Section
VI.B of the preamble (81 FR 427,
January 6, 2016). EPA requested
comment on modifying the applicable
parts of the NPDES regulations to enable
permitting authorities to incorporate
additional, enforceable elements of the
Two-Step General Permit for individual
MS4s following a process that would
require public notice, the opportunity to
request a public hearing, and a final
permitting determination. The model
that EPA proposed for this procedure
was based on several of the key
components of the permitting
framework adopted for Concentrated
Animal Feeding Operations (CAFOs) in
§ 122.23(h). EPA proposed that the new
“Option 2” process would be contained
in §122.33(b)(1), where the NOI
requirements for small MS4 general
permits are located. The proposal
described the rule provisions as follows:

e At aminimum, the operator must
include in the NOI the BMPs that it
proposes to implement to comply with
the permit, the measurable goals for
each BMP, the person or persons
responsible for implementing the
SWMP, and any additional information
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required in the NOI by the general
permit. The Director must review the
NOI to ensure that it includes adequate
information to determine if the
proposed BMPs, timelines, and any
other actions are adequate to reduce the
discharge of pollutants from the MS4 to
the maximum extent practicable, to
protect water quality, and to satisfy the
appropriate water quality requirements
of the Clean Water Act. When the
Director finds that additional
information is necessary to complete the
NOI or clarify, modify, or supplement
previously submitted material, the
Director may request such additional
information from the MS4 operator.

e If the Director makes a preliminary
determination that the NOI contains the
required information and that the
proposed BMPs, schedules, and any
other actions necessary to reduce the
discharge of pollutants from the MS4 to
the maximum extent practicable, to
protect water quality, and to satisfy the
appropriate water quality requirements
of the Clean Water Act, the permitting
authority must notify the public of its
proposal to authorize the MS4 to
discharge under the general permit and,
consistent with § 124.10, make available
for public review and comment and
opportunity for public hearing the NOI,
and the specific BMPs, milestones, and
schedules from the NOI that the Director
proposes to be incorporated into the
permit as enforceable requirements. The
process for submitting public comments
and hearing requests, and the hearing
process if a hearing is granted, must
follow the procedures applicable to
draft permits in §§ 124.11 through
124.13. The permitting authority must
respond to significant comments
received during the comment period, as
provided in § 124.17, and, if necessary
revise the proposed BMPs and/or
timelines to be included as terms of the
permit.

e When the Director authorizes
coverage for the MS4 to discharge under
the general permit, the specific elements
identified in the NOI are incorporated as
terms and conditions of the general
permit for that MS4. The permitting
authority must, consistent with
§124.15, notify the MS4 operator and
inform the public that coverage has been
authorized and of the elements from the
NOI that are incorporated as terms and
conditions of the general permit
applicable to the MS4 (81 FR at 427—
420, January 6, 2016).

The final rule matches closely with
what was proposed as the steps
necessary to implement Option 2. These
steps, which are part of what was
finalized as the “Two-Step General

Permit,” are described as follows in
§122.28(d)(2):

(1) The MS4 operator submits the NOI
with the information about its activities
as specified in the general permit.

(2) The permitting authority reviews
the NOI to determine if the information
is complete and to develop proposed
additional permit requirements
necessary to meet the MS4 permit
standard;

(3) If the permitting authority makes
a preliminary determination to
authorize the small MS4 operator to
discharge it must give the public notice
of and opportunity to comment and
request a public hearing on the
proposed additional permit terms and
conditions, and the basis for these
additional requirements, including the
NOI and other relevant information
submitted by the MS4. These
procedures must be carried out in
accordance with 40 CFR part 124.

(4) Upon completion of the
procedures in step (3), the permitting
authority may authorize the discharge
from the MS4 subject to the
requirements of the base general permit
and the final requirements established
in the second step. Using this approach,
the permitting authority may choose to
rely fully on the completion of this
process to establish most of required
permit terms and conditions for a
particular MS4, or it may rely on a
hybrid approach wherein some of the
necessary requirements are established
within the base general permit at permit
issuance while the remaining set of
requirements are developed during the
process of authorizing individual MS4
discharges in the second step.

Where EPA has modified the Two-
Step General Permit from the proposed
rule, it is to clarify a point made in the
proposed rule. For instance, EPA makes
a clarification in the final rule regarding
the requirements for NOI review in the
Two-Step approach. The proposed rule
explained that the purpose of the
permitting authority’s review is to
determine whether the NOI is complete
and whether the operator’s proposed set
of BMPs and measurable goals are
adequate to meet the MS4 permit
standard. The final rule places emphasis
on the fact that the information
submitted by the MS4 operator with its
NOI is for the purpose of informing the
permitting authority’s determination as
to what “additional terms and
conditions necessary to meet the
requirements of § 122.34.” See
§122.28(d)(2)(ii). What the operator
submits in the NOI is determined by the
permitting authority when establishing
the base general permit. The permitting
authority may request descriptions of

BMPs to be implemented and
measurable goals as the MS4’s proposal
for what it considers to be adequate to
“reduce pollutants to the maximum
extent practicable, protect water quality
and satisfy the appropriate water quality
requirements of the Clean Water Act.”
Under the Two-Part General Permit in
the final rule, the permitting authority
reviews this information to craft what it
determines are the necessary permit
terms and conditions to meet this MS4
permit standard; these terms and
conditions are then subject to the
permitting procedures for public
comment and the opportunity to request
a hearing. The specific requirements
developed out of this process may bear
a substantial similarity to the operator’s
proposed BMPs and measurable goals,
but they also may be modified or further
refined based on the permitting
authority’s own determination as to the
specific requirements that it deems
necessary to meet the MS4 permit
standard. For instance, instead of
proposing to adopt all of the BMP
details that are submitted by the MS4
operator with the NOI as enforceable
permit requirements, the permitting
authority may instead develop proposed
requirements that focus in on the
specific actions and milestones that it
believes would represent significant
progress during the permit term. This is
a clarification from the proposed rule
description of the NOI review process,
which did not clearly articulate the
permitting authority’s role in reviewing
the operator’s BMP and measurable goal
information, or other information
requested in the base general permit (or
fact sheet).

Another clarification made to the
proposed Two-Step process relates to
the 40 CFR part 124 procedures to
follow during the second step. The final
rule incorporates by reference several
specific sections of part 124. These
specific references are consistent with
the proposed rule’s reference generally
to part 124, however, in the final rule
EPA focused in on the specific
procedural