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The rulings reported in the Interaal Revenue Busetin are for tbe information of taxpa vers aad their counsel as 
showing the trend of oflicial opinion in the administration of the Bureau of Internal Revenue; the rulings other than 
Treasury Decisioas have none of the lorce or esect of Treasury Decisions and do not commit the Department to 
any interpretation of the law which hss not been formaUy approved and promulgated by the Secretary of the 
Treasury. Each rtding embodies the administrative application of the law and Treasury Decisions to the entire 
'state of lacts upoa which a particular case rests. It is especially to be noted that the same result will not neces- 
sarily be reached in another case ualess ss the material facts are identical with those of the reported case. As itis 
not always feasible to publish a complete statement of the facts underlying each ruling, there can be no assmsnce 
that any new case is identical with the reported case. As bearing out this distinction, it may be observed that the 
ruliags pubitshed from time to time may appear to reverse rulings previously published. 

Officers ol the Bureau of Internal Reveaue are especially cautioned sgnrnst reaching a coaclusion in any casa 
merely on the basis ol similarity to a published ruling, and should base their judgment on the application of an 
pertinent provisions of the law and Treasury Decisions to as the facts in each case. These rulings should be used 
as aids in studying the law aad its formal construction ss made in the regulations and Treasury Decisions pre- 
viously issued. 

In addition to publishing aU Internal Revenue Treasury Decisions, it is the policy of the Bureau of Internal 
Revenue to publish ss rulings snd decisions, including opinions of the Chief Counsel for the Bureau of Internal 
Revenue. which, because they annouace a ruling or decision upon a novel question or upon a question in regard 
to which there exists no previously published ruling or decision, or for other reasons, are of such importance as 
to be of general interest. It is also the policy of the Bureau to publish aU rulings or decisions which revoke, 
modify, amend, or sfiect in sny manner whatever any published ruling or decision. In many instances opinions 
of the Chief Counsel for the Bureau of Internal Revenue are not of general interest because they announce no 
new ruling or aew construction of the rcvenuo laws but simply apply rulings already made public to certain 
situafions of fact which are without special significance. It is not the policy of the Bureau to publish such opinions. 
Therefore, the numbers assigned to the published opinions of the Chief Counsel for the Bureau of Internal 
Revenue are not consecutive. No unpublished ruling or decision'wis be cit r relied u on by any otficer or 

/ employee of the Bureau of Internal Revenue as s precedent in the disposition Unless otherwise 
apeaficsfiy indicated, sfi published rulings and decisious have received nUbs approvrvf of tbe 
Chief Counsel for the Bureau of Internal Revenue. 
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The Internal Revenue Bulletin service consists of bulletins issued 
every other week and semiannual cumulative bulletins. 

The bulletins contain the rulings and decisions which are made 
public and all Treasury Department decisions (known as Treasury 
Decisions) pertaining to Internal Revenue matters. The semiannual 
cumulative bulletins contain all rulings and decisions (including 
Treasury Decisions) published during the previous 6 months. 

The complete Bulletin service may be obtained, on a subscription 
basis, from the Superintendent of Documents, Government Printing 
Oflice, Washington 25, D. C. , for $2. 50 per year; foreign, $8. 75. Single 
copies of the Bulletin, 10 cents each. 

Certain issues of cumulative bulletins are out of print and are, 
therefore, not available. Persons desiring available cumulative bulle- 
tins may obtain them from the Superintendent of Documents at prices 
as follows: 

Cumulative Bulletin 

First. 6 months Second 6 months 

1920 
1928 
1929 
1980 
1982 
1986 
1989 

1940 
1941 
1942 
1943' 
1944 s 

1945 ' 
1946 
1947 
1948 
1949 

*2 $0. 25 
VII-1 . 35 

VIII — 1 . GO 
IX-1 . 50 
XI — 1 . 30 

XV — 1 . 55 
1939-1— 

Part 1 . 50 ' Part 2 1. 00 
1940-1 . 30 
1941-1 . 45 
1942-1 . 40 

1. 25 
2. 25 
1. 50 
. 50 
. 40 
. 75 
. 75 

VII — 2 
VIII — 2 

IX-2 

XV — 2 
1989-2 

1940-2 
1941-2 
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1946-2 
1947-2 
1948-2 

$0. 30 
. 50 
. 55 
. 50 

. 45 

. 60 

. 60 

. 60 

. 60 

. 75 

. 75 
1. 00 

'Contains only income tax rulings. 
r House, Senate, snd conference reports on revenue bills enacted ss the Act of October 3, 1913, the Aet of October 22, 1914, snd the Revenue Acts of 1916 to 1936, inclusive, and on amendments to such Acts. 
s Printed in one volume. 

Persons desiring to obtain the service in digest form may do so at 
prices as follows: Digest No. 19 (income tax rulings only, April, 1919, to December, 1921, inclusive), 50 cents; Digest No. 18 (1922 — 24), 6(j 
cents; Digest No. 22 (1925 — 27), 85 cents; and Digest A (income tax 
rulings only, April, 1919, to December, 1930, inclusive), $1. 50. 

All inquiries in regard to these publications and subscriptions should 
be sent to the Superintendent of Documents, Government Printing 
Oflice, Washington 25, D. C. 



INTRODUCTORY NOTES 

The Internal Revenue Cumulative Bulletin 1949 — 1, in addition to 
all decisions of the Treasury Department (called Treasury Decisions) 
pertaining to Internal Revenue matters, contains opinions of the Chief 
Counsel for the Bureau of Internal Revenue, and rulings and decisions 
pertaining to income, estate, gift, sales, excess pro6ts, employment, 
social security, and miscellaneous taxes, and legislation affecting the 
revenue statutes, as indicated on the title page of this Bulletin, pub- 
lished in the Bulletins (1949, Nos. 1 to 18, inclusive) for the period 
January 1 to June 80, 1949. It also contains a cumulative list of 
announcements relating to decisions of The Tax Court of the United 
States, formerly the United States Board of Tax Appeals, published in 
the internal Revenue Bulletin Service from January 1 to June 80, 
1949. 

Income tax rulings are printed in two parts. The rulings under 
the Internal Revenue Code are printed as Part I, the law headings 
corresponding with the sections of the Code, as amended, and the 
regulations headings corresponding with the section headings of Regu- 
lations 111 or 108. Rulings under the Revenue Act of 1988 and prior 
revenue acts are printed as Part II, the law headings corresponding 
with the section headings of those revenue acts and the regulations 
headings corresponding with the article headings of the applicable 
regulations. 

Rulings under Titles VIII and IX of the Social Security Act and 
under Subchapters A and C, Chapter 9, of the Internal Revenue Code 
in force prior to January 1, 1940, are published under article headings 
of Regulations 91 and 90, respectively; rulings under Subchapters A 
and C, Chapter 9, of the Code in force on or after January 1, 1940, are 
published under the section headings of Regulations 106 and 107, 
respectively; rulings under the Carriers Taxing Act of 1987 and under 
Subchapter B, Chapter 9, of the Code for periods prior to January 1, 
1949, are published under the article headings of Regulations 100, and 
rulings under Subchapter B, Chapter 9, of the Code for periods subse- 
quent to December 81, 1948, will be published under the section head- 
ings of Regulations 114. 

ABBRNVIATIONS 

The following abbreviations are used throughout the Bulletin: 
A, B, C, etc. — The names of individuals. 
A. It. !(h — Committee on Appeals and Review memorandunn 
A. R. R. — Committee on Appeals and Review recommendatton. 
A. T. — Alcohol Tax Unit. 
B. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bulletin. 
Ct. I &. — (lourt decision. 
C. S. T. — Capital Stock Tax Division. 
('. T. — Taxes on Ii:mployment by Carriers. 
lb C. — Treasury Department circular. 

(III ) 



IV 

Em. T. — Taxes imposed bv the Social Security Act, the Carr'iers Tax&rig Act of 
1987, and Subchaptcrs A, B, and C of the Internal Revenue Code. 

E. P. &'. — Excess Profits Tax Council ruling or memorandum. 
E. T. — Estate Tax Division. 
G. C. M. — General Counsel's, Assistant General Counsel's, or Clrief C&rurrsers 

m&'rnorandurn. 
I. R. B. — Internal Revenue Bulletin. 
I. R. C. — Internal Revenue Code. 
I. T. Income Tax Unit. 
I&1, N, X, Y, Z, etc. — The names of corporations, places, or businesses, according 

to context. 
hlim. — ) Iin)eogrrrphed letter. 
AIS, or M. T. — elis& elh&neous Division. 
O. or L. O. — Solicitor's law opinion. 
O. D. — Ofii«decisiou. 
Op. A, G. — Opinion of the Attorney Ger«r &1. 

P. T. — I'rocessing Trrx Division. 
'S. T. — S;&les Tax Division. 
Sil. — Silver Tax Division. 
S. XI. — Solicitor's memorandum. 
Sol. Op. — Solicitor's opinion. 
S. R. — Solicitor's rcconrmen&lation. 
S. S. T. — Taxes on Employment by other s than car riers, 
T. — Tobacco Division. 
T. B. II. — A&lvisor. y Tax Board mrmorandurn. 
T. B. R. — A. dvisory Tax Board recornroerr&lation. 
T. C. — Tax Court of the United States. 
T. D, — Treasury Decision. 
z and y are used to represent certairr numbers, and when used with the word 

"dollars" represent sums of money. 

ANNOUNCEXIENT RELATING TO DECISIONS OI" THE TAX COURT OIr THE 
UNITED STATES, FORX&ERLY KNOWN AS THE UNITED STATES HOARD OF 

TAX APPEALS 

In order that taxpayers and the general public may be informed 
whether the Commissioner has acquiesced in a decision of The Tax 
Court of the United States, formerly known as the United States 
Board of Tax Appeals, disallowing a deficiency in tax determined by 
the Commissioner to be due, announcement will be made in the bi- 
weekly Internal Revenue Bulletin at the earliest practicable date. 
Xotice that the Commissioner has acquiesced or nonacquiesced in a 
decision of the Tax Court relates only to the issue or issues decided 
adversely to the Government. Decisions so acquiesced in should be 
relied upon by oflicers and employees of the Bureau of Internal 
Revenue as precedents in the disposition of other cases. 
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1-383 
384-665 
666-956 

957 — 1276 
1277-1641 
1642-194g 
1950-2251 
2252-2523 
2524-2813 
2814-3026 
3027-3291 
3292-3557 
3558-3784 
3785-4052 
4053-4248 
4249 — 4487 
4488-4683 
4684-4887 
4888-5124 
5125-5338 
5339-5531 
5532-5961 
5962-6262 
6263-6581 
6582-6871 
6872 — 7224 
7225-7563 
7564-7884 
7885 — 814g 
8150-845g 
8460-8792 
8793-9118 
9119-9424 
9425 — 9654 
9655-9896 

9897-10126 
10127-10304 
10305-10548 
10549-107ijl 
10762-10943 
10944-11138 
11139-11302 
11303-11590 
11591-11916 
11917-12200 
12201-12332 
12333-12465 
12466-12580 
12581-12721 
12722-12841 
12842-12998 
12999-13119 





THE TAX COVRT OF THE UNITED STATES 

CUMULATIVE LIST OF ANNOUNCEMENTS RELATING TO 
DECISIONS OF THE TAX COURT OF THE UNITED STATES 
PUBLISHED IN THE INTERNAL REVENUE BULLETIN SERV- 
ICE FROM JANUARY 1, 1949, TO JUNE 30, 1949, INCLUSIVE 

1949-13-13109 

The Commissioner Rcquiesces in the following decisions: 

Taxpayer Docket No. 
Report 

Volume Page 

A 
Abercrombie Co. , J. S. ' 
Acantpo V'incry etc Distillcries, 
Adda, Inc ' 
Allen, Hamilton, transferee 

Armored Tank Corporation (N 
Averbuch, Sam 

B 

Inc 

Y. 

6168 
7637 
8883 
9771 

11916 
9768 
9349 

} 11 
11 
12 

120 
629 
199 
644 

644 
32 

Bechhold, Max, transferec 

Bechhold, Siegfried, transferee 

Beveridge, Catherine S. ' ' 
Biddle, Jr. , et ux. , Anthony J. Drexel 
Blum, Arthur N 
8lumberg, Isaac 
Brown, H. L 
Bryant Trust, Harriet M 

9772 
11927 
9770 

11920 
12919 
9526 

12739 I 

16104 
12419 
14508 

( 11 
10 
11 
11 
11 
11 
11 

644 

644 

915 
868 
101 
663 
744 
374 

C 
Campbell, James E 
Campbell, John Albert 
Calnpbell, Vincent C 
City Bank I'armers Trust Co. , executor of 

Boies C. Hart 
Commodores Point Terminal Corporation 

D 

estate of 

15709 
15710 
15707 

13441 
15421 

11 
11 
11 

510 
510 
510 

16 
411 

Davis, Montell 
Dean, Marjorie N 
Dempsey's Punch Bowl, 

Drew, N. B 
Inc. , Jack 

17195 
10018 
15153 
16418 
16419 

11 
10 
11 

} n 

538 
19 

1030 

5 

& Nonscriuiesccncer published in Cumulative Bulletin 1946-2, page 6, withdrawn. 
x partial nonscuuicscencc published in Cumulative Bulletin 1942 — 2, page (1, withdrawn. 
s Oift isx decision 
~ No»acquiescence published in Internal Revenue Bulletin 1948-22, page 1, xvithdrswn. 

(1) 



Acquf EscENcEs — Continued 

Taxpayer Docket No, 

Report 

Volume Page 

F 
Farr, Merton E 
Federal Machine k Welder Co. , The 
First National Bank of Chicago, The, executor of 

estate of Emil A. Stake ' 

11725 
13715 

15191 

552 
952 

817 

G 

Genesee Valley Trust Co. , executor of estate of Eliza- 
beth V. Harper 1 

Gifford-Hill k Co. , Inc. ' 
Goodman Furniture Co. , The J. L 
Grant-Lawson, Virginia Dean 

H 

Harding, William Barclay ' 4 

Harper, Elizabeth V. , estate of ' 
Hart, Boies C. , estate of 
Hart, Eloise Grayston 
Herberts, Curtis A 
Hinds, Ernest, estate of ' ' 
Hinds, Minnie H. M. , executrix of estate of Ernest 

Hinds» 
Holloway, H. M. , estate of ' 
Holloway, Harvey S. , executor of estate of H. M. 

Holloway ' 
Holloway, Mary L. s 

Howe, Frances N. , administratrix d. b. n. c. t. a. of 
estate of William L. Nevin ' 

Hudson, Edward J. ' 
Hunt, E. W. , estate of ' 

Hunt, Viola, executrix of estate of E. W. Hunt ' 
Hutson et al. , Doris, executors of estate of Grace G. 

McAdow 

15948 
13841 
18552 
10019 

6098 
15948 
18441 
13441 
11149 
9707 

9707 
11426 

11426 
11428 

15218 
16380 
12659 
12659 

15789 

11 
11 
11 
10 

11 
11 
11 
11 
10 
11 

11 
10 

10 
10 

11 
11 
11 
11 

12 

717 
802 
580 

19 

1051 
717 

16 
16 

1053 
314 

814 
1045 

1045 
1045 

59 
1042 

984 
984 

811 

Imler, Joseph W 
Israel, Babette B 

15670 
12976 

836 
1064 

Judson Mills 

K 

9926 25 

Kenny, Anna Finley, estate of ' 
Kenny, Franklin A. , executor of estate of Anna Finley 

Kenny ' 
Kiser et al. , Lucy Peel, executors of estate of W. H. 

Kiser 
Kiser et al. , W. H. , estate of 

15462 

15462 

12717 
12717 

12 
12 

857 

857 

178 
178 

~ Estate tax decision. 
s Acquiescence relates only to the issue whether the taxpayer, on the accrual basis, in computing its excess 

profits credit under the invested capital method for the taxable year 1943, msy include as a part of its accumu- 
lated earnings and profits the amount of its postwar credit to be refunded for the year 1942. 

s Acquiescence relates only to the result. 
' Gift tsx decision. 
' Acquiescence relates only to the issue involving the decedent's interest in the homestead property which 

is includible in gross estate snd the value of such interest. 
6 Acquiescence relates only to the issue involving the inclusion in gross income for the year 1944 of the 

face value of certain promissorv notes received in that year. 



AcqvfzsczwcKs — Continued 

Taxpayer Docket No. 
Report 

Volume Page 

Knox, William F 
Koepfli, Joseph Blake 
Koppers Co 
Kuzmick, Paul L 

11135 
11682 

6232 
12887 

10 
11 
11 
11 

550 
352 
894 
288 

L 
Leach et ux. , E. G 17734 12 20 

Manton, Eva M 
Maverick-Clarke Litho Co 
McAdow, Grace G. , estate of 
McAdow, Richard C, estate of 
McAdow, Jr. , Richard C. , executor 

Richard C. McAdow 
McArdle, Marion H 
McArdle, T. E 
Michaels, Aaron 
Moorer, William D 
Myers, Eva L 
Myers, R. T 

N 

of estate of 

5784 
14083 
15789 
15799 

15799 
14819 
14820 
9708 

16272 
15162 
15154 

11 
11 
12 
12 

12 
11 
11 
12 
12 
11 
11 

831 
1087 
311 
311 

311 
961 
961 

17 
270 
495 
495 

Nevin, William L, estate of ' 
Newhall et al. , C. Stevenson, surviving and succeeding 

trustees of Trustees Common Stock John Wan- 
amaker Philadelphia under will of Rodman Wan- 
amaker ' 

Newton et ux. , Bert P 
Northern Coal k Dock Co. , The 
Northup, Ethel X 

0 
Odle, R. F 

15218 11 

15065 
15177 
12746 
10020 

11 
11 
12 
10 

17144 12 

59 

365 
512 
42 
19 

201 

Rosebault, Charles J. , estate of ' 
Rosebault, Laura D. , executrix of estate of Charles J. 

Rosebault ' 

15393 12 

15393 12 

Schmidt, Arthur T 
Schutz et al. , Dr. Carl Bryant, trustees of Harriet M. 

Bryant Trust 
Smallwood, Albert DeCaen, estate of ' 
Smallwood et al. , Thomas H. , executors of estate of 

Albert DeCaen Smallwood ' 
Stake, Emil A. , estate of ' 
Stanard-Tilton Milling Co. s 

Steckler, Philip H. , transferee 

Sturman, Emanuel, estate of 
Sturman, Leon H. , executor of estate of Emanuel 

Sturman 

9398 10 

14508 
13564 

13564 
15191 

108582 
9769 

11919 
14524 

11 
11 
3 

14524 11 

746 

374 
740 

740 
817 

1026 
644 

890 

890 
' Estate tax decision. 
' Acquiescence relates only to the rssue whether the flduorary &s entrtled to deduct amounts of current 

income retained by it to reimburse itself for inheritance tax advances on behalf of the beneficiary. 
& Nonacquiescence published iu Cumulative Bulletin 1944, page 48, withdrawn, 



AcqvzzsczNcss — Continued 

Taxpayer Docket No 
Report 

Volume Page 

Thornley et ux. , George H. ' 
Tobin, Edgar G 
Tobin, Margaret Batts 
Trustees Common Stock John Wanamaker Philadel- 

phia under will of Rodman Wanamaker ' 

105554 
13612 
13611 

15065 

2 
11 
11 

220 
928 
928 

365 

Veenstra err de Haan Coal Co 15518 964 

W 
Wall Products, Inc 10277 51 

Y 
Youghiogheny 4t Ohio Coal Co. , The 12747 12 42 

t Nonacquiescence published in Cumulative Bulletin 1944, page 49, withdrawn. 
' Acquiescence relates only to the issue whether the fiduciary is entitled to deduct amounts of current 

income retained by it to reimburse itself for inheritance tax advances on behalf of the beneficiary. 



The Commissioner does NOT acquiesce in the following decisions: 

Taxpayer 
Report 

Docket No. 
Volume Page 

A 

Allegheny Broadcasting Corporation, transferee 
Amherst Coal Co 

18513 ' 

12674 
12 
11 

552 
209 

Baird, John B 
Baird, Mildred Bennett 
Burgher, Ballard 
Burns et al. , Roy, executors 

Frizzcll ' 
of estate of James E. 

16382 
16383 
16615 

6704 

11 
11 
12 

1042 
1042 

114 

C 
Clark, Willis W 
Cook, M. M. (Mrs. W. I. ), estate of ' 

13686 
53044 

11 
27 

672 
33 

Dallas Downtown Development Co. (dissolved) 
Dallas National Bank, independent executor and 

trustee of estate of Ivor Elizabeth O' Connor Morgan 
Dallas National Bank, trustee of trust under will of 

James Charles O' Connor 
Downes, J. R 
Do nes Mary B w e 

16618 

16568 

16567 
16385 
16384 

12 

12 

12 
11 
11 

114 

114 

114 
1042 
1042 

First National Bank of Dallas, trustee of Cecil A, 
Keating Trust 

Frizzell, James E. , estate of ' 

G 
Gifford-Hill dr Co. , Inc. ' 

H 

16829 
6704 

13841 

12 
11 

114 
576 

802 

Hinds, Ernest, estate of ' ' 
Hinds, Minnie H. M. , executrix of estate of Ernest 

Hinds '4 
Hudson, Edward J. ' 

K 
Kahn, E. M. , estate of 
Keating Trust, Cecil A 

9707 

9707 
16380 

16718 
16829 

12 
12 

314 

314 
1042 

114 
114 

Lang, Otto H. , estate of 
Lang, W. J. , independent executor of estate of Otto 

H. Lang 

16734 

16734 

12 114 

114 
= Board of Tax Appeals. 
' F st a to to x decision. 
' Acquiescence published in Cumulative Bulletin XII-1 (1933), pages 3 and 9, withdrawn. 
s Nonacquiesrence relates only to the issue whether, in determining nontaxable income from exempt 

excess ourput under section 733, I. R. C. , each mine operation of a particular deposit is to be treated as one 
deposit o( mineral property or as many mineral deposits or properties as there are tracts of land contained 
therein. 

4 Nonacquicscfnce relates only to the issue involving inclusion in gross estate of decedent's communtty 
interest in certain securities transferred by him to a trust on December 31, 1940. 

s Nonacquicsccnce relates only to the issue involving a depletion allowance for the year 1944 with respect 
to income received from operation of a processing plant in the North Houston field. 



Noxacqvfzscztvczs — Continued 

Taxpayer Docket No. 
Report 

Volume Page 

Maracaibo Oil Exploration Corp 
McCarty, Justin 
McJunkin Trust, Mina G. and Fred, Jr 
McLean, Edward B. ' 
McReynolds, J. O. , estate of 
Meador, Harry L 
Morgan, Ivor Elizabeth O' Connor, estate 
Motch, Jr. , et ux. , Edwin R 

N 

of 

17314 
16616 
16665 
14075 
16224 
16729 
16568 
14621 

11 
12 
12 
11 
12 
12 
12 
11 

1042 
114 
114 
543 
114 
114 
114 
777 

Nail et al. , R. E. , independent executors of estate of 
M. M. (Mrs. W. I. ) Cook s 

Newhall et al. , C. Stevenson, surviving and succeeding 
trustees of Trustees Common Stock John Wana- 
maker Philadelphia under will of Rodman Wana- 
maker s 

53044 27 33 

15065 11 365 

0 
O' Connor, James Charles, trust under will of 
Overton, Jr. , W. W 
Overton, Jr. , et al. , W. W. , liquidating trustees of 

Dallas Downtown Development Co. (dissolved) 

16567 
16617 

12 ' 

12 
114 
114 

16618 12 114 

Republic National Bank of Dallas, trustee of Mina G. 
McJunkin and Fred McJunkin, Jr. , trust under will 
of Fred McJunkin 

Revere Land Co 
16665 
6967 

12 
7 

114 
1061 

Saalfield Publishing Co, , The 
Salmon, Charles Scho6eld 

Seay, John M 
Seay, Pauline B 
Seay et al. , Pauline B. , trustees of Pauline B. Seay 

Trust under will of Dero E. Seay 
Seay Trust, Pauline B 
Sharon, Olive J 
Sharon, Robert A 

Sullenger, Lela 

15535 
7515 

16773 
16774 
16772 
16771 

16780 
16780 
14468 
14467 
15631 
15630 

11 
12 
12 
12 
12 
12 

12 
12 
10 
10 
11 
11 

756 
40 

114 
114 
114 
114 

114 
114 

1177 
1177 
1076 
1076 

Taurog Norman ' 
Texas Bank dt Trust Co. of Dallas 
Trout-Ware Inc 

11429 
16614 
14910 

11 
12 
11 

1016 
114 
505 

~ Board of Tax Appeals. 
~ Gift tax decision. 
s Acquiescence published in Cumulative Bulletin XII-1 (1933), pages 3 aud 9, withdrawn. ' Nonacquiescence relates only to the issue whether the surrender for cash of shares of John Wanamaker 

Philadelphia constitutes a taxable dividend transaction under section 115(g) of the Internal Revenue Code, 



NONacQIIIEscENcES — Continued 

Taxpayer Docket No. 
Report 

Volume Page 

Trust under will of James Charles O' Connor 
Trustees Common Stock John Wanamaker Philadel- 

phia under will of Rodman Wanamaker ' 

U 
Union Bus Terminal, Inc 

W 
Walsh, Miriam Cooper 
Weisberg et al. , Alex, trustees of estate of E. M. Kahn 
Witchell, Frank 0 
Witchell, Frank O. , independent executor of estate of 

Mollie I. Witchell 
Witchell, Mollie I. , estate of 
Wozencraft, Mary Victoria McReynolds 
Wozencraft, Mary Victoria McReynolds, independent 

executrix and sole heir of estate of J. O. McRey- 
n olds 

16567 

15065 

15967 

16277 
16718 
16731 

16732 
16732 
17604 

16224 

12 

12 

11 
12 
12 

12 
12 
12 

12 

114 

365 

197 

1093 
114 
114 

114 
114 
114 

114 

' Nonacquiescence relates only to the issue whether the surrender for cash of shares of John Wanamaker 
Philadelphia constitutes a taxable dividend transaction under section 116(g) of the Internal Revenue Code. 





INCOME TAX RULINGS. — PART I 
INTERNAL REVENUE CODE 

CHAPTER 1. — INCOME TAX 

SUBCHAPTER B. — GENERAL PROVISIONS 

PART I. — RATES OF TAX 

SECTION 11. — NORMAL TAX ON INDIVIDVALS 

SEcTIUN 29. 11 — 1: Income tax on individuals. 1949-o — 13030 
T. D. 5687 

TITLE 26 INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 29. — 
INCOME TAX', TAXABLE YEARS BEGINNING AFTER DECEMBER 61, 1941 

Regula(, ions 111 amended to conform to the Revenue Act of 1948 
(Public Law 471, Eightieth Congress) [C. B. 1948 — 1, 211L 

TREASURY DEPARTMENT~ 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE~ 

washington 8o, D. 0. 
To Colleotors of Interne/EemenMe and Others Concerned: 

On October 27, 1948, notice of proposed rule DIaking, regarding 
amendments to the income tax regulations made necess~iry by the 
Revenue Ac(, of 1948 (62 Stat. l 11), ena( ted. April 2, 1!) 1-8 

i C. B. 1948— 
1, 211], was published in the Federal Register (13 F. R. 6289). No 
objection to the rules proposed having been received, the amendments 
set forth below are hereby adopted. The amendments are made in 
order to conform Regulations 111 [26 ('FR, Part, 29], relating to the 
income t, ;Ix, to the amendments made to Chapter 1 of the Internal 
Revenue Code by the Revenue Act of 1!)48. 

PARACRAPII 1. There is inserted immediately preceding section 
29. 11 — 1 the following: 

TITLE I — INCOME TAX REDUCTION (REVENUE ACT OF 1948) 

SE(', . 101. REDUCTION OF NORMAL TAX AND SURTAX. 
8( ( tion 12(c) of the Internal Revenue ('ode is her eby amended to read 

as follosvs: 
"(c) REDUGTIoN os TENTATIVE NORMAL TAx AND TENTATIVE SI. RTAx. — 

"(1) Th( combined normal tax and surtax under section 11 and 
subsection (b) of this section shall be the aggregate of the tenta- 
tive normal tax and tentative surtax, reduced as follows: 

If the aggregate is: The reduction shall be: 
N'ot over $400 . 17% of the aggregate. 
Ov( r 8400 lrut not over 

f100, 000 . $08 plus 1" c!r of exc(ss over $400. 
Over $100, 000 $1-', 020 plus 9. 75% of excess over 

$100, 000. 

(9) 845616' — 49 2 
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"(2) In no event shall the combined normal tax and surtax ex- 
ceed 77 per centum of the net income. " 

SEC. 104. TECHNICAL AMENDMENTS. 
(a) Section 11 of the Internal Revenue Code (relating to the normal 

tax on individuals) is hereby amended by striking out "by 5 per centum 
thereof" and inserting in lieu thereof "as provided in section 12(c) ". 

(c) Subsections (d), (e), (f), (g), and (h) of ~ion 12 of the 
Internal Revenue Code are amended to read as follows: 

"(e) Co~PUTATIoN oF TAx WITHCUT REGARD To CEEDITs AGAINsT 
TAx, — In the application of this section, the combined normal tax and 
surtax shall be computed without regard to the credits provided in sec- 
tions 81, 82, and 85. 

"(f) AscERTAINMENT oF NCEMAL TAX AND SURTAX SEPAEATELY. — When- 
ever it is necessary to ascertain the normal tax and the surtax separately, 
the surtax shall be an amount which is the same proportion of the 
combined normal tax and surtax as the tentative surtax is of the ag- 
gregate of the tentative normal tax and tentative surtax; and the normal 
tax shall be the remainder of such combined normal tax and surtax. 

A 

SEC. 105. TAXABLE YEARS TO WHICH AMENDMENT'S APPLI- 
CABLE. 

The amendments made by this title shall be applicable with respect to 
taxable years beginning after December 81, 1947. For treatment of 
taxable years beginning in 1947 and ending in 1948, see section 601. 
SEC 801. SPLITTING OF INCOME. (REVENUE ACT OF 1948, 

TITLE III. ) 
Section 12 of the InteImal Revenue Code (relating to surtax of in- 

dividuals) is hereby amended by adding after subsection (c) of such 
section the following new subsection: 

"(d) TAx Iv CAsE oF JonvT RETURN. — In the case of a joint return of 
husband and wife under section 51(b), the combined normal tax and 
surtax under section 11 and subsection (b) of this section shall be 
twice the combined normal tax and surtax that would be determined 
if the net income and the applicable credits a ainst net income provided 
by section 25 were reduced by one-half. " 
SEC. 805. TAXABLE YEARS TO WHICH AMENDMENTS APPLI- 

CABLE. (REVENUE ACT OF 1048, TlTLE III. ) 
The amendments made by sections 801, * * * shall be applicable 

with respect to taxable yea. rs beginning after December 81, 1947. 
For treatment of taxable years beginning in 1947 and ending in 1048, 
see section 601. 

PAR. 2. Section 29. 11 — 1, as amended by Treasury Decision 55 
[C. B. 1946 — 2, 8], approved June 12, 1946 [26 CFR 29. 11 — 1], is furtl 
amended by strikiIIg out the last two sentences and inserting in li 
thereof the following: 
For taxable years beginning after December 81, 1045, and before January 
1048, the normal tax on individuals is determined by computing a tentat 
normal tax of 8 percent of the amount of the net income in excess of the cree 
against net income provided in section 25 for such years and by reducing s& 
tentative normal tax by 5 percent thereof. For taxable years beginning af 
December 31, 1047, the normal tax on individuals is determined by comput 
a tentative normal tax of 8 percent of the amount of the net income in exc 
of the credits against net income provided in section 25 and by reducing si 
tentative normal tax as provided in section 12(c). See section 20. 12 — 2. l 
computation of tax in the case of a joint return of husband and wife foi 
taxable year beginning after December 81, 1947, see section 29. 12 — 4. 

For treatment of taxable years beginning in 1945 and ending in 1946, 
section 29. 108 — 2, For treatment of taxable years beginning in 1947 and end 
in 1948, see section 29. 108 — 8. 
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PAII. 3. There is inserted immediately preceding section 99. 12 — 1 
the f ollowing: 

TITLE I — INCOME TAX REDUCTION (REVENUE ACT OF 1948) 

SEC. 101. REDUCTION OF NORMAL TAX AND SURTAX. 
Section 12(c) of the Internal Revenue Code is hereby amended to 

read as follows: 
"(c) REDUcTICN oF TENTATIvE NCBMAL TAx AND TENTATIvE SUBTAx. — 

"(1) The combined normal tax and surtax under section 11 and 
subsection (b) of this section shall be the aggregate of the tentative 
normal tax and tentative surtax, reduced as follows: 

If the aggregate is: The reduction shall be: 
Not over $400 17% of the aggregate. 
Over $400 but not over 

$100, 000 $68 plus 12% of excess over $400. 
Over $100, 000 $12, 020 plus 9. 75% of excess over $100, 000. 

"(2) In no event shall the combined normal tax and surtax exceed 
77 per centum of the net income. " 

SEC. 102. REDUCTION IN SUPPLEMENT T TAX. 
For reduction in the tax under Supplement T of Chapter l, of the 

Internal Revenue Code (tax table which may be used by taxpayer at his 
election if his adjusted gross income is less than $5, 000), see section 401. 

SKC. 108. INCOME OF HUSBAND AND WIFE. 
For tax in case of joint return of husband and wife (the so-called 

"splitting of income"), see section 801. 

SKC. 104. TECHNICAL AMENDMENTS. 

(b) Section 12(b) of the Internal Revenue Code (relating to the rate 
of surtax on individuals) is hereby amended by striking out "by 5 per 
centum thereof" and inserting in lieu thereof "as provided in subsection 
(c) of this section". 

(c) Subsections (d), (e), (f), (g), and (h) of section 12 of the 
Internal Revenue Code are amended to read as follows: 

"(e) COMPUTATION oF TAx WITHoUT REGARD To CREDITs AGAIN8T 
TAx. — In the application of this section, the combined normal tax and 
surtax shall be computed without regard to the credits provided in 
sections 81, 82, and 85. 

"(f) AscERTAINMENT oF NoRMAL TAx AND SURTAx SEPARATELY. — When- 
ever it is necessary to ascertain the normal tax and the sul&ax sep- 
arately, the surtax shall be an amount which is the same proportion of 
the combined normal tax and surtax as the tentative surtax is of the 
aggregate of the tentative normal tax and tentative surtax; and the 
normal tax shall be the remainder of such combined normal tax and 
surtax. 

( g) CROSS REFEBENCKS. — 
"(1) AI TERNATIvr. TAx. — For alternative tax which may be elected 

if adjusted gross income is less than $5, 000, see Supplement T. 
"(2) TAx IN cAsE QF cAPITAL GAINs. — Fol' rate and computation 

of alternative tax in lieu of normal tax and sul'tax in the case of 
capital gain from the sale or exchange of capital assets held for more 
than 6 months, see section 117(c). 

(8) TAx oN PERBQNAL HGLDING coxIPANIEs. — Fol' surtax on pel'- 

sonal holding companies, see section 500. 
"(4) AvoIDANcE oF SURTAX&& Bv INcoRPCBATIGN. — For surtax on 

corporations which accllmulate surplus to avoid surtax on share- 
holders, see section 102. 

"(5) SALK oF olL os GAS PRCPERTIEs. — For limitation of surtax 
attributable to the sale of oil or gas properties, see section 105. " 



SEC. 105. TAXABLE YEARS TO WHICH AMENDMENTS APPI I- 
CABLE, 

The amenclments made by this title shall be applicable with respect 
to taxable years beginning after December 81, 1947. For treatment of 
taxable years beginning in 1947 and ending in 1948, see section 601. 

SEC. 801. SPLITTING OF INCOME (REVENUE ACT OF 1948, 
TITLE III. ) 

Section 12 of the Internal Revenue Code (relating to surtax of indi- 
viduals) is hereby amended by adding after subsection (c) of such sec- 
tion the following new subsection: 

"(d) TAx zz CABE OF JoINT RETURN. — In the case of a joint re- 
turn of husband and wife under section 51(b), the combined normal 
tax and surtax under section 11 and subsection (b) of this section shall 
be twice the combined normal tax and surtax that would be determined 
if the net income and the applicable credits a 'ainst net income pro- 
vided by section 25 were reduced by one-half. " 

SEC. 805. TAXABLE YEARS TO WHICH AMENDMENTS APPLI- 
CABLE. (REVENUE ACT OF 1948, TITLE III. ) 

The ameniiments made by sections 801, ": * " shall be applicable 
with respect to taxable years beginning after December 81, 1947. 
For treatment of taxable vears beginning in 1947 and ending in 1948, 
see section 601. 

PAR. 4. Section 29. 12 — 1, as amended by Treasury Decision M 
[26 CFR 29. 12 — 1], is further amended by striking out paragraph ( 
and inserting in lieu thereof the following: 

(c) 1'axabile gears beginning after December 81, 1gii5, and before January 
fgii8. — For taxable years beginning after December 81, 1945, and before Ja 
ary 1, 1948, there is imposed, in addition to the normal tax, a surtax 
termined as specified in section 12 upon the surtax net income of every 
dividual, resident or nonresident, except nonresident alien individuals s 
ject to the tax imposed by section 211(a). The surtax net income for such ye 
is the net income minus the credits provided in section 25(b) prior to its arne 
ment by the Revenue Act of 1948. Section 12 provides with respect to si 
taxable years that the surtax shall be 5 percent less than the amount of the t 
tative surtax computed in accordance with the ientative surtax table contain 
therein. For treatment of taxable years beginning in 1945 and ending in 19 
see section 29. 108 — 2. 

(d) Taxable yeais beginning ofter December 81, 191i7. — For taxable years 
ginning after December 81, 1947, there is imposed, in addition to the normal t 
a surtax determined as specified in section 12, upon the surtax net income 
everv individual, resident or nimresident, except nonresident alien individu 
subject to the tax imposed by section 211(a). The surtax net income is the 
income minus the credits provided in section 25(b). Section 12 specifies t 
the surtax shall be determined by computing a tentative surtax in accorda 
with the tentative surtax table contained therein and by reducing such ter 
tive surtax as provided in section 12(c). For treatment of taxable years 
ginning in 1947 and ending in 1948, see section 29. 108 — 8. 

PAR. 5. Section 29. 10 2, as amended by Treasury Decision 5! 
[26 CFR 29. 12-2], is further amended by striking out the last sentel 
and inserting in lieu thereof the following: 
For taxable years beginning after December 81, 1945, and prior to Januari 
1948, section 12 provides that the surtax shall be 5 percent less than the ter 
tive surtax. Accordingly, the surtax for any of such taxable years upon a sur 
net income of $68, 128 would be $88, 122. 70, computed as follows: 
Tentative surtax on $68, 128 $84, 866 
Less: 5 percent of $84, 866 1, 748 

Surtax 88, 122 
For taxable years beginning after December 81, 1947, section 12 provides t 

the combined normal tax and surtax shall be determined by reducing the 



$4, 500 
107, 320 

gregate of the tentative normal tax and tentative surtax as provided in the fol- 
lowing table: 
If the aggregate of the tentative 

normal tax and the tentative sur- 
tax ls: The reduction shall be: 
Not over $400 17% of the aggregate. 
Over $400 but not over $100, 000 $68 plus 12% of the excess over $400. 
Over $100, 000 $12, 020 plus 0. 75% of the excess over 

$100, 000. 
Accordingly, if the normal tax net income and the surtax net income each 
amounts to $150, 000 the combined normal tax and surtax will be $08, 647. 55, com- 
puted as follows: 
Tentative normal tax: 3 percent of $150, 000 
Tentative surtax on $150, 000 from table 

Aggregate of tentative normal tax and tentative surtax 111, 820 
Reduction of tentative tax: 

$12, 020 plus 9. 75 percent of $11, 820 (excess of the aggregate 
tentative tax over $100, 000) 13, 172. 45 

Combined normal tax and surtax 08, 647. 55 

Secti&m 12(f), as amended by the Rev&. nue Act of 1048, provides that, whenever 
it; is ne&essary to as&ertain the no&anal t:Ix an&1 the surtax separately for a tax- 
able year beginning after December 31, 1047, the surtax shall be an amount which 
is the same proporti&&n of the combined normal tax and surtax as the tentative 
surtax is of the aggregate of the tentative normal tax and tentative surtax and 
the nor. ma. l tax shall be the remainder of su&h combined no&anal tax and surtax. 
Such computation, for example, is necessarv for the purpose of section 105, re- 
lating to tax on the gain from the sale of oil or gas properties and for the purpose 
of section 106, relating to tax on amounts received with respect to claims against 
the Unite&1 States involving acquisition of property. The surtax on the net 
income of $150, 000 involved in the above example would under section 12(f) be 
$98, 647. 55 (c&&mbined norms& I tax and surtax) multiplied by 

107, 320 (tentative surtax) 
111, 820 (tentative total tax) 

or $94, 677. 65, and the normal tax would be $08, 647. 55 minus $04, 677. 65, or 
'$3, 969. 90. 

I&'or computation of tax in the case of a joint return of husband and wife for a 
t&axable year beginning afi, cr December 31, 1047, see se&&tion 20. 12 — 4. 

PAR. 6. Section 29. 12 — 8& as amended by Treasury Decision 5517 [2(& 
CI'R 29. 12 — 8] 

& 
is hereby further amended as follows: 

(A. ) By inserting immediately after "December 31, 1M5&" in the 
second sentence "and before January 1, 1948&". 

(B) By inserting at the end tl&ereof the following: 
For taxable years beginning after December 31, 1()47, ihe combined normal 
tax and surtax, computed before the application thereto of the credit provided 
in section 31 (relating to the credit for f&&reign income tax), section 32 (relating 
to the credit for tax withheld at the source under section 143 or section 144), 
and section 35 (relating to the credit for tax withheld on Ivages), cann&&i exceed 
an amount equal to 77 percent of the taxpayer's net in& on&e for the taxabl&, year. 
For treatment of taxable years beginning in 1', &47 and endin in 1948, see section 
29. 108 — 3. 

PAR. 7. There is inserted immediately after section 29. 12 — 3 the fol- 
lowing section: 

SEC. 29. 12 — 4. CGMBINED NORMAL TAx AND SURTAx IN CAsE GF ZQINT RETT&RN OF 

HUSBAND AND WIFE FOR TAXABLE YEARS BEGINNING Al'TER DECEXIBER 31, 1047. — 
In the case of a joint r& turn of husband and wife (see section 51(b) ) for a taxable 
year beginning after December 31, 1047, the con&bined normal tax and surtax 
under section 11 and section 12(b) shall be twice the con&biued normal tax and 
surtax that would be determined if the net income and the applicable credits 



against net income provided by section 25 were reduced by one-half, (Section 
12(d). ) For method of computing gross income and adjusted gross income on 
a joint return, see section 29. 51 — 1. 

The method of computing, under section 12(d), the tax of husband and wife, 
in the case of a joint return, is as follows: 

First, the net income and applicable credits against net income are reduced 
by one-half. Second, the tentative normal tax and tentative surtax are deter- 
inined as provided in section 11 and section 12(b), by using the net income and 
applicable credits so reduced. Third, the tentative normal tax and tentative 
surtax so determined are aggregated and this aggregate tentative tax is then 
reduced as provided in section 12(c). Fourth, this reduced aggregate, which 
is the combined normal tax and surtax that would be determined if the net 
income and the applicable credits against net incoine provided by section 25 
were reduced by one-half, is then multiplied by two, to produce the tax imposed 
in the case of the joint return. 

The limitation under section 12(c) of the combined normal tax and surtax 
to an amount not in excess of 77 percent of the net income is to be applied before 
the fourth step above, that is, the limitation is to be applied upon the combined 
normal tax and surtax determined under section 12(c) as 77 percent of one-half 
of the net income (such one-half of the net income being the actual aggregate 
net income of the spouses reduced by one-half). After such limitation is applied, 
then the combined normal tax and surtax so limited are multiplied by two as 
provided in section 12(d). 

The following computation illustrates the method of application of section 
12(d) in the determination of the tax of a husband and wife filing a joint return 
for the calendar year 1948. If the joint net income is $8, 200 and the only allow- 
able credits under section 2o are the two exemptions of the taxpayers under 
section 25(b) (1) (A), the tax on the joint return for 1948 is $1, 244. 80, determined 
as follows: 
1. Net income $8, 200. 00 
2. Net income reduced by one-half 4, 100. 00 
3. Credits against net income under section 25 (2 exemptions under 

section 25(b) (1) (A) ) 1, 200. 00 
4. Credits in item 3 reduced by one-half 600. 00 
5. Net income reduced by one-half (item 2) minus credits reduced by 

one-half (item 4) 3, 500. 00 
6. Tentative normal tax computed under section 11 on amount in 

item 5 (3 percent of $3, 500) 105. 00 
7. Tentative surtax computed under section 12(b) on amount in item 

5 ($340 plus 19 percent of excess of $3, 500 over $2, 000) 625. 00 
8. Aggre ate of the tentative normal tax and tentative surtax 730. 00 
9. Combined normal tax and surtax determined under section 12(c) 

($730 reduced by $68 plus 12 percent of the excess of $730 over 
622. 40 

10. Twice the combined normal tax and surtax determined in item 9 1, 244. 80 

If the alternative tax is computed under section 117(c) (2), relating to the 
alternative tax where a taxpayer (other than a corporation) has a net long-term 
capital gain in excess of a net short-term capital loss, the partial tax shall be 
computed under sections ll and 12 as stated above but without inclusion of such 
excess in net income, and the total tax shall be such partial tax plus 50 percent 
of such excess as provided in section 117(c)(2). 

For computation of tax under Supplement T in the case of a joint return, see 
sections 29. 400 — 1 and 29. 401 — l. 

FOr treatment of taxable years beginning in 1947 and ending in 1948, see 
section 29. 108 — 3. 

PAR. 8. Section 29. 29(m) — 1, as added by Treasury Decision 5495 
[C. B. 1945, 10], approved December 29, 1944 [96 CFR 99. 29(m) — 1], 
is amended as follows: 

(A ) By striking out the second sentence and inserting in lieu thereof 
the following: 
Such compensation, therefore, shall be included in the gross income of the child 
and reflected in the return rendered bv or for such child if the gross income for 
the taxable year amounts to $500 or more in the case of a taxable year beginning 
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after December 81, 1948, and before January 1, 1948, or to $600 or more in the 
case of a taxable year beginning after December 81, 1947. See section 29. 51 — 8. 

(B) By striking from the third sentence ", whether more or less 
than $500, ". 

PAR. 9. There is inserted immediately preceding section 29. 28(x) — 1 
the following: 

SKC. 804. DEDUCTION FOR MEDICAL EXPENSES. (REVENUE 
ACT OF 1948, TITLE III. ) 

Section 28 (x) of the Internal Revenue Code (relating to deduction of 
medical, etc. , expenses) is hereby amended by striking out the second 
and third sentences thereof and inserting in lieu thereof the following: 
"The deduction shall not be in excess of $1, 250 multiplied by the number 
of exemptions allowed under section 25(b) for the taxable year (ex- 
clusive of exemptions allowed under section 25(b) (1) (B) or (C) ), 
with a maximum deduction of $2, 500, except that the maximum deduction 
shall be $5, 000 in the case of a joint return of husband and wife under 
section 51(b). " 
SEC. 805. TAXABLE YEARS TO WHICH AMENDMKNTS APPLI- 

CABLE. (REVENUE ACT OF 1948, TITLE III. ) 
The amendments made by sections * i * 804 shall be applicable 

with respect to taxable years beginning after December 81, 1947. 
For treatment of taxable years beginning in 1947 and ending 

in 1948, see section 601. 
PAR. 10. Section 29. 26 (x) — 1, as amended by Treasury Decision 5517 

[26 CFR 29. 23 (x) — 1], is further amended as follows: 
(A) By striking from the first sentence of the second paragraph 

"section 29. 25 — 6" and inserting in lieu thereof "sections 29. 25 — 6 and 
29. 25 — 6". 

(B) By striking out the fifth sentence of the second paragraph and 
inserting in lieu thereof the following: 
If the deduction for the prior year would have been greater but for the limitations 
on the maximum amount of such deduction provided by section 28(x), then, for 
purposes of thc two preceding sentences, the amount of the compensation received 
in a subsequent year or years shall be reduced by an amount equal to the amount 
by which the deduction for the prior year would, but for the applicable maximum 
limitations, have been increased. For the computations illustrating this rule, 
see examples (8) and (4) at the end of this section. 

(C) By striking out the third sentence of the fifth paragraph and 
inserting in lieu thereof the following: 
The maximum deduction allowable for medical expenses paid in any one tax- 
able year beginning after December 81, 1948, and before J'anuary 1, 1948, is 
$1, 250 in the case of a taxpayei having only one exemption under section 25(b) 
(prior to its imendment by the Revenue Act of 1948), and $2, 500 in the case of a 
taxpayer entitled to more than one exemption under section 2o(b) (prior to its 
amendment by the Revenue Act of 1948). The maximum deduction allowable for 
medical expenses paid in any one taxable year beginning after December 81, 1947, 
is $1, 250 multiplied by the number of exemptions allowed under. section 25(b) 
(exclusive of exemptions allowed under section 25(b) (1) (B) for taxpayer or 
spouse attaining the age of 65 years or section 25(b) (1) (C) for blind taxpayer 
or blind spouse) but not iu excess of $2, 500 in the case of a single individual or a 
married individual making a separate return and not in excess of $5, 000 in the 
case of a joint return of husband and wife. 

(D) By adding at the end of such section after example (4) the fol- 
lowing new example: 

Ea'ample (5). H and W make a joint return for the calendar year 1948, on 
which five exemptions are allowed (exclusive of exemptions under section 25(b) 
(1) (B) or (C) ), one for. each taxpayer and three for their dependent minor 
children. The adjusted gross income of H and W in 1948 is $40, 000, They pay 
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during that year $9, 000 for medica. l care, no part of which is compensated for bv 
insurance or otherwise. The deduction allowable under section 28(x) for the 
calendar year 1948 is $5, 000, computed as follows: 
Payment for medical care in 1948 $9, 000 
Less: 5 percent of $40, 000 (adjusted gross income) 2, 000 

Excess of medical expenses in 1948 over 5 percent of adjusted gross in- 
come 7, 000 

Allowable deduction for 1948 ($1, 250 multiplied by 5 exemptions allowed 
under section 25(b) (1) (A. ) and (D) but not in excess of $5, 000) 5, 000 

PA@. 11. There is inserted immediately preceding section 20. 23 (y)-1 
the following: 

SEC. 202. TECHNICAL AMENDMENTS. (REVENUE ACT O'F 1948, 
TITLE II. ) 

(e) REPEAL CP DEDvcTICN FQR BLIND INnrvmvALs. — Effective with 
respect to taxable years beginning after December gl, 1947, section 28(y) 
of such Code (relating to special deduction for blind individuals) is re- 
pealed. 

PAR. 12. Section 29. 28(y) — 1, as amended by Treasury Decision 
5451 [C. B. 1045, 120], approved April 17, 1045 [26 CFR 29. 23 (y) — 1], 
is further amended as follows: 

(A. ) By inserting immediately after "December 31. , 1948, " in the 
first sentence the words "and before, January 1, 1948, ". 

(B) By adding at the end of such section the following: 
For additional exemptions allowed for taxable years beginning after Decem- 

ber 81, 1947, for blind taxpayer or blind spouse, see section 25(b) (1), as amended 
by the Revenue Act of 1948, and section 29. 25 — 8(d). 

PxR. 13. There is inserted immediately preceding section 29. 23 
(aa) — 1 the following: 

SEC. 802. STANDARD DEDUCTION. (REVENUE ACT OF 1948, 
TITLE III. ) 

(a) INOBEAsE OP STANDABD DEDUcTIQN IN ( ASE OF JOINT RETURN CB 
Rzrvu1N BY UNArABB1sn PzasoN. — Section 28(aa) (1) (A) of the Internal 
Revenue Code (relating to the standard deduction) is hereby amended 
to read as follows: 

"(A. ) Adjusted Gross Income $5, 000 or More. — If his ad- 
justed gross income is $5, 000 or more, the standard deduction 
shall be $1, 000 or an amount equal to 10 per centum of the ad- 
justed gross income, whichever is the lesser, except that in the 
case of a separate return by a married individual, the standard 
deduction shall be $500. " 

(b) ELEcTIQN BY HvsBANB ANB WTPN. — Section 28(aa) (4) of such 
Code is hereby amended to read as follows: 

"(4) HUSBAND ANB wIFE. — In the case of husband and wife, the 
standard deduction shall not be allowed to either if the net income 
of one of the spouses is determined without regard to the standard 
deduction. " 

(c) DETEBMzNATzoN OF STATvs. — Section 28 (aa) of such Code is 
hereby amended by adding at the end thereof the following new para- 
graph: 

"(0) DKTERMINATICN or STATvs. — For the purposes of this subsec- tion— 
"(A) the determination of whether an individual is married 

shall bc made as of the close of his taxable year, unless his 
spouse dies during his taxable year, in which case such determi- 
nation shall be made as of the time of such death; and 
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"(B) an individual legally separated from his spouse under a 
decree of divorce or ot' separate maintenance shall not be con- 
sidered as mai'ried. " 

SEC. 80o. TAXABLE YEARS TO WHICH AMF'(DMEXTS APPLICA- 
BLE. (REVEyUI A(. 'T OF 1948, TITLE III. ) 

The amendments made my sections ' ":. ". 802, * * * shall be 
applicable with respect to taxable years beginning after December 81, 
1947. " ": ~ For treatment of taxable years beginning in 1947 and 
ending in 1948, see section 601. 

PArt. 14. Section 29. 28(aa) — 1, as added by Treasury Decision 5425 
[26 CFP 29. 28(aa) — 1], is ainended as follows: 

(A) By striking out the third and fourth sentences of paragraph 
(a) and inserting in lieu thereof the following: 
In the case of taxpavers whose adjusted gross income is $5, 000 or more, the stand- 
ard deduction for taxable years beginning after December 81, 1948, and before 
, Tanuary I, 1948, is $500. In the ease of such taxpayers, the standard deduction 
for taxable years beginning after December 81, 1947, is $1, 000 or 10 percent of ad- 
justed gross income, whichever is the lesser, except that in the case of a. separate 
return by a married individual, tbe standard deduction is $5&00. For the purpose 
of the pre& eding sentence, the determination of whether an individual is married 
sliall be made as of the close of his taxable year unless his spouse dies during his 
tsx;ible year, in which case such determination shall he made as of the time of 
such death; and an individual shall b&. considered as married even though living 
apart from liis spouse unless legally separated under a d««ree of divorce or sep;irate 
maintenance. In the case of taxpayers whose adjusted gross income is less than 
$9&, 000, the standard deduction is about 10 percent of tbe adjusted gross income 
up&m which the tax is determined in the !able provided in section 400. A taxpayer 
having ii&ljust. ed gross incoine of less than j35, 000, wh&& does not elect to pay the 
tax iniposed by Supplement T, may not take the standard deduction. 

In the & ise &&f a joint, return, there is only one adjusied gross income and only 
one standard deduction. For example, if a husband has an income of $10&, 000 and 
his spouse has an incon&e of $12, 000 for the taxable year for which they file a, joint 
return, and tliey have no d«&lu~ Lions allowable for the piirposes of computing ad- 
justed gi &»s in«ome, the iid just& d gross income is $27, 00&t:&nd the standard deduc- 
tion, if the joint return is for a taxable year begiuniiig before, Tanuary 1, 1948, is 
!jj. &00 (and not $1, 000) an(1 if the joint return is for a taxable i« ir beginning aft«« 
December 81, 1947, is $1, 000 (arid noi. 82, 000) . 

(B) By strikl»«out the second sentence of subparagraph (1) of 
paragraph (5) and inserting in lieu thereof the following: 
Such taxpayer shall so si nify on his return by claiming thereon the deduction 
in the ainount provided foi in section 28(a i) insteiid of it&mixing the deductions 
iillowable nader se&'iioii ". 3 other th;in thos«specified in a&ction 22(»). The 
;imount to be cia!rued on the return by such taxpayer for t ixable ye;irs bcmnning 
ifier D&'cerriber, '51, 1!&4:t anil before January 1, 1948, is gn&00 and for taxable 

ye;irs beginning after IN & ember81, I!&47. is j31, 000 or 10 p«rc«nt of the adjuste&j 
gross income, whi«h&wi i is 1& sacr (exc&'pt that in the & &is«of a separat& return by 
a mnrried individu'&1, tlie i&mount is jl500). 

(C) By striking 1'rom the first sentence of para«raph (c) the expres- 
sion "living tog&& (her" and inserting in lieu thereof the following 
"(except, as qnalihed below) ", 

(D) By striking out, the last two sentences of the third paragraph 
of (c) and inserting in lieu ther eo j' the following: 
For tiixiible years beginning before January I, 1948, the restriction applies only 
in the case of a husband and wife living together and for such purpose the spouses 
are consiclered as living togetli&r unless they are permanently separated, For 
taxable ye;irs beginning after Deceniber, '&1, 1947, the restriction applies unless 
th& spouses arc leg;illy s& p&ir;ited under & decree of divorce or separate mainte- 
nan&. «. The drterminatioii of whether an in&iividual is married and livin . with 
his epona« foi' th&' pni'pos«' &f the st;in&bird &l&'duction f&&r taxi&hie years beginning 
before D&'cen&l&cr, '31, 1947, shall be made as of the last diiy of such individual's 
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taxable year unless his spouse dies during such taxable year, in which event 
the determination shall be made as of the date of death of such spouse. Simi- 
larly, the determination qf whether an individual is married ( whether or not living 
with his spouse unless le ally separated under a decree of divorce or separate 
maintenance) for the purpose of the allowance of the standard deduction for 
taxable years beginning after December 81, 1947, shall be made as of the last 
day of such individual's taxable year unless his spouse dies during such taxable 
year, in which event the determination shall be made as of the date of death 
of such spouse. 

(E) By adding at the end of such section the following: 
Zxemple (8). Taxpayer A and his wife B both make their returns on a calendar 

year basis. In July, 1948, they enter into a separation agreement and thereafter 
live apart but no decree of divorce or separate maintenance is issued until March, 
1949. If A itemizes and claims his actual deductions on his return for the calendar 
year 1948 B may not elect the standard deduction on her return for such year 
since B is considered as married to A (although permanently separated by agree- 
ment) on the last day of 1948. 

PAR. 15. There is inserted immediately preceding section 29. 25 — 1 
the following: 

SEC. 201. ADDITIONAL CREDITS AGAINST NET INCOME FOR 
NORMAL TAX AND SURTAX. (REVENUE ACT OF 1948, 
TITLE II. ) 

Paragraphs (1) and (2) of section 25(b) of the Internal Revenue 
Code are hereby amended to read as follows: 

"(1) Cuxnrrs. — There shall be allowed for the purposes of both 
the normal tax and the surtax, the following credits against net 
income: 

"(A) An exemption of $600 for the taxpayer; and an addi- 
tional exemption of $600 for the spouse of the taxpayer if a 
separate return is made by the taxpayer, and if the spouse, for 
the calendar year in which the taxable year of the taxpayer 
begins, has no gross income and is not the dependent of another 
taxpayer; 

"(B) (i) An additional exemption of $600 for the taxpayer 
if he has attained the age of 65 before the close of his taxable 
year; and 

"(ii) An additional exemption of $600 for the spouse of the 
taxpaver if a separate return is made by the taxpayer, and if 
the spouse has attained the age of 65 before the close of such 
taxable year, and, for the calendar year in which the taxable 
vear of the taxpayer begins, has no gross income and is not 
the dependent of another taxpayer; 

"(C) (i) An additional exemption of $600 for the taxpayer 
if he is blind at the close of his taxable year; and 

"(ii) An additional exemption of $600 for the spouse of the 
taxpayer if a separate return is made by the taxpayer, and if 
the spouse is blind and, for the calendar year in which the tax- 
able year of the taxpayer begins, has no gross income and is 
not the dependent of another taxpayer. For the purposes of 
this clause the determination of whether the spouse is blind 
shall be made as of the close of the taxable year of the tax- 
payer, unless the spouse dies during such taxable year, in which 
case such determination shall be made as of the time of such 
death; 

"(iii) For the purposes of this subparagraph an individual 
is blind only if either: his central visual acuity does not ex- 
ceed 20/200 in the better eye with correcting lenses, or his 
visual acuity is greater than 20/200 but is accompanied by a 
limitation in the fields of vision such that. the widest diameter 
of the visual field subtends an angle no greater than 20 degrees; "(D) An exemption of $600 for each dependent whose gross 
income for the calendar year in which the taxable year of the 
taxpayer begins is less than $500, except that the exemption 
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shall not be allowed in respect of a dependent who has made 
a joint return with his spouse under section 51 for the taxable 
year beginning in such calendar year. 

"(2) DnrzaMzNsnoN oF sT&rus. — For the purposes of this sub- 
section— 

"(A) the determination of whether an individual is married 
shall be made as of the close of his taxable year, unless his 
spouse dies during his taxable year, in which case such determi- 
nation shall be made as of the time of such death; and 

"(B) an indiviilual legally separated from his spouse under 
a decree of divorce or of separate maintenance shall not be 
considered as married. " 

SEC. 208. TAXABLE YEARS TQ WHICH AMENDMENTS APPLI- 
CABLE. (REVENUE ACT OF 1948, TITLE II. ) 

The amendments made by this title shall be applicable with respect 
to taxable years beginning after December 81, 1947. For treatment of 
taxable years begiuning in 1947 and ending in 1948, see section 601. 

P~R. 16. Section 29. 25 — 3, as amended by Treasury Decision 5517 
[26 ( FR 29. 25 — 3], is hereby amended by striking out that portion des- 
ignated as "(c)" and inserting in lieu thereof the following: 

(c) Taxable years begirl'ng after December 81, 19II5, and before January 1, 
19)8. — For the purpose of the normal tax and surtax on individuals for taxable 
years beginning after December 81, 1945, and before January 1, 1948, there are 
allowed as credits against net income the exemptions allowed by section 25(b) 
prior to its amendment by the Revenue Aci: of 1948. Except that such exemptions 
are not designated "sui tax exemptions" for such years and that they are allow- 
able for the purpose of the normal tax as well as the surta~ for such years, the 
provisions of (b) above are applicable thereto. 

(d) Taxable years beginning after December 81, 19/p — (1) In general. — For 
the purposes of the normal tax and the surtax on individuals for taxable years be- 
ginning after December 31, 1947, there are, allowed as credits against net income 
the exemptions specified in section 25(b) as amended by the Revenue Act of 1948. 
Such credits include (i) the exemptions for an individual taxpayer and spouse 
(the so-called personal exemptions), (ii) the additional exemptions for a taxpayer 
attaining the agc of 65 years and spouse attaining the age of 65 years (the so-called 
old-age exemptions), (iii) the additional exemptions for a blind taxpayer and a 
bliiid spouse, and (iv) the exemptions for dependents of the taxpayer. 

(2) Exemptions for (ndixidual taxpayer and spouse (so-called personal ex- 
emptions). — Tliere are allowed by section 25(b) (1) (A) an exemption of $600 
for the taxpayer and an additional exemption of $600 for the spouse of the tax- 
payer if a separate return is made by the taxpayer, and if the spouse, for the 
calendar year in which the taxable year of the taxpayer begins, has no gross 
income and is not the depenilent of another taxpayer. Since, in the case of a 
joint return, there are two taxpayers (although under section 51(b) there is 
only one income for the two taxpayers on such return — i. e. their aggregate in- 
come), two exemptions of $600 are allowed on such return, one for each tax- 
payer spouse. If in any case a joint return is made by the taxpayer and his spouse, 
no exemption is allowed any other person for such spouse even though such 
other person would have been entitled to claim an exemption for such spouse 
as a dependent if such joint return had not been made. 

(8) Exemptions for taxpayer attaining the age of 65 and spouse attatntng the 
age of 65 (so-called old-age eaempttons). — Section 25(b) (1) (B) provides an ad- 
ilitional exemption of $600 for the taxpayer if he has attained the age of 65 be- 
fore the close of his taxable year. An additional exemption of $600 is also al- 
lowed to the taxpayer for his spouse if a separate return is made by the tax 
payer and if the spouse has attained the age of 65 before the close of the tax- 
able year of the taxpayer and, for the calendar year in which the taxable year 
of the taxpayer begins, the spouse has no gross income and is not the dependent of 
another taxpayer. If a husband and wife maire a joint return, an old-age ex- 
emption of $600 will be allowed as to each taxpayer spouse who has attained the 
age of 65 before the close of the taxable year for which the joint return is made. 
The exen&piions under section 25(b) (1) (B) are in addition to the exemptions 
for thi'. taxpayer and spouse uuder section 25 (b) (1) (A). 
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In determining the age of an individual for the purposes of the exemption 
for old age, the last day of the taxable year of the taxpayer is the controlling 
date. Thus, in the event of a separate return by a husband, no additional ex- 
emption for old age mav be claimed for his syouse unless such spouse has at- 
tained the age of 65 on or before the close of the taxable year of the hus- 
band. In no event shall the additional exemption for old age be allowed on a. 
separate return of the taxpayer with respect to a spouse who dies before attain- 
ing the age of 65 even though such spouse would have attained the age of 65 
before the close of the taxable year of the taxpayer. F' or the purposes of the 
old-age exemption, an indivitlual attains the age of 65i on the first moment of 
the day preceding his sixty-fifth birthday. Accordingly, an individual whose 
sixty-fifth birthday falls on January 1 in a given year attains the age of 65 on 
the last day of the calendar year iromediately preceding. 

(4) Eznnptions for the titind. — Section 25(b) (1) (C') provides an additional 
exemption of $600 for the taxpayer if he is blind at the close of his taxable 
year. An additional exemption is also allowed to the taxpayer for his spouse 
if the spouse is blind and, for the calendar year in which the taxable year of 
the taxpayer begins, has no gross income and is not thc dependent of another 
taxpayer. The determination of whether the spouse is blind shall be made as 
of the close of the taxable year of the taxpayer, unless the spouse dies during 
such taxable year, in which case such determination shall be made as of the time 
of such death. 

The exemptions for the blind, applicable to taxable years beginning after 
December 91, 194i, replace the special deduction for the blind provided in sec- 
tion 29(y) prior to its repeal by the Revenue Act of 1948. The exemptions are in 
addition to the exemptions for the taxpayer and spouse under section 
25 (b) (1) (A) and are also in addition to tiie exemptions under section 
25(b) (1) (B) for taxpayers and spouses attaining the age of 65 years. Thus, 
a single individual who has, before the close of his taxable year, attained the 
age of 65 years and who is blind at the close of his taxable year is entitled, in 
addition to the so-called personal exemption of $600, to two further exemytions, 
each of 8600, one by reason of his age and the other by reason of his blindness. 
If a husband and wife make a joint return, an exemption of $600 for the blind 
will be allowed as to each taxpayer spouse who is blind at the close of the 
taxable year for which the joint return is made. 

A taxpayer claiming an exemption allowed by section 25(b) (1) (C) for a 
blind taxyayer or a blind spouse shall, if the individual for whom the exemption 
is claimed is not totally blind as of the last day of the taxable year of the taxpayer 
(or in the case of a spouse who dies during such taxab! e year as of the time of such 
death), attach to his return a certificate from a physician skilled in the diseases 
of the eye or a registered optometrist stating that as of the applicable status de- 
termination date in the opinion of such physician or optometrist (1) the central 
visual acuity of the individual for whom the exemption is claimed did not exceed 
20/200 in the better eye with correcting lenses or (2) such i»dividual's visual 
acuity was accompanied by a limitation in the fields of vision such that the 
widest diameter of the visual field subtends an angle no greater than 20 degrees. 
If such individual is totally blind as of the status deteri»ination date there shall 
be attached to the return a statement by the person or persons making the 
return setting forth such fact. 

(5) Ezeinptions for dependents. — Section 25(b) (1) (D) allows to a taxyayer 
an exemption of $600 for each dependent whose gross income for the calendar 
year in ivhich the taxable year of the taxpayer begins is less than $500, who 
receives more than one-half of his support from the taxyayer for such calendar 
year and who does not file a joint return with his spouse. For the purposes of 
this credit a dependent is a person who is related to the taxpayer within one of 
the following relationships: child; the descendants of such child; stepchild; 
brother; sister; brother or sister by the half blood; stepbrother or stepsister; 
parent; the ancestors of such parent; stepfather or stepmother; son or daughter 
of the taxpaver's brother or sister; brother or sister of the taxpayer's father or 
mother; son-in-law; daughter-in-law; father-in-law; mother-in-law; brother-in- 
law; or sister-in-law. In the case of a joint return it is not necessary that the 
prescribed relationship exist between the person claimed as a dependent and the 
spouse who furnishes the support; it is sufficient if the prescribed relationship 
exists with respect to either spouse. Thus, a husband and wife making a . joint 
return mav claim as a depeudent a daughter of the wife's brother (wife's niece) 
even though the husband is the one vvho furnishes the chief support. The 
relationship of affinity once existing will not terminate by divorce « the death 
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of a spouse. A legally adopted child of a person shall be considered a child 
i&f such person by blood. A citizen or subject of a foreign country may not be 
claimed as a dependent, unless he is a resident of the United States, Canada, 
or. Mexico at some time during the calendar year in which the taxable year 
;if the taxpayer begins. Whether or not over half of a person's support, for the 
calendar year in which the taxable year of the taxpayer begins, was received 
from the taxpayer shall be determined by reference to the amount of expense 
incurred by the taxpayer tor such support. A payment to a wife which is in- 
cludible under section 22(k) or section 171 in the gross income of such wife 
shall riot be considered a payment by her husband for the support of any 
dependent. 

The only exemption allowed for a dependent of the taxpayer is that. provided 
by section 25(b) (1) (D). The exemptions provided by section 25(b) (1) (B) 
(old-age exemptions) and section 25&(b) (1) (C) (exemptions for the blind) are 
iillowed only for the taxpayer or his spouse. Thus, if a taxpayer provides the 
er&r ire support of his father, who meets all the requirements of a dependent under 
section ":&(b) (8) and who is over the age of 65 years, the taxpayer is entitled 
only to the one exemption under section 25(b) (1) (D) of $600 for his fa. ther as 
a dependent, and is not entitled to any additional exemption because of his 
father's age. 

(6) Determination of t&usb&rnd an&t u&ife status. — For the purpose of deter- 
mining the right of an ir&dividual to claim an exemption for his spouse under 
section 25(b) the determination of whether such individual is married shall be 
rua&1e as of the close of his taxable year, unless his spouse dies during such year, 
in which case such &lctermination shall be made as of the time of such death. 
An individual legally separated from his spouse under a decree of divorce or of 
separate maintenance shall not be considered as married. 

phv. . 17. There is inserted immediately preceding section 29. 51 — 1 
the following: 

SEC. 202, TECHiNICAI& AMENDMENTS. (REVENUE ACT OF 
1048, TITI E 11. ) 

(c) RKqUIBKMENT oli RETUBNS. — 
(1) INDIv&Der. Br:TUBNs. — Section 51(a) of the Internal Revenue 

Code (relating to the requirement of individual returns) is hereby 
amended by striking out "$500" and inserting in lieu thereof "$600". 

SEC. 208. TAXABLE YEARS 'l'0 WHICH AMENDMENTS APPLI- 
CABI E. (REVENUE A. CT OF' 1048, TITLE II. ) 

The amendments made by this title shall be applicable with respect 
to taxa'ble years beginnin . after Deceinber 81, 1947. For treatment 
of taxable years beginning in 1047 and ending in 1048, see section 601. 

SEC. 808. JOINT RETlJRNS OI&' HUSBAND AND WIFE. (REVENUE 
ACT OF 1!)48, TITLE III. ) 

Section 51(b) of the Internal Revenue Code (relating to joint returns) 
is hereby amended to read as follows: 

(b) HUSBAND XND WIEK. — 
"(1) IN UENEB&L. — A. husband and wife may make a single return 

, jointly. Such a return may be made even though one of the sl&ouses 
has neither "ross income nor deduct:ions. If a, joint return is made 
the tax shall be computed on the aggregs. te income and the liability 
with respect to the tax sha. ll be joint and several. 

"(2) NUN&&zsIDENT xzIEN. — No joint return may be made if either 
the husband or wife at any time during the taxable year is a non- 
resident alien. 

"(8) DIEEEBENT TxxxnrE xE&&ss. — No joint return shall be made 
if the husband and wife have different taxable years; except that 
if such taxable years begin on the same day and end on different 
days because of the death of either or of both, then the joint return 
Inay be made with respect to the taxable year of each. The above 
ex«eption sliall not il&ply if the surviving spouse remarries before 
the & lose of his taxable year, nor if the taxable year of either spouse 
is a fractional part of a year under section 47 (a). 
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' (4) JoINT RETDRN AFTER DEATH. — In the case of the death of 
one spouse or both spouses the joint return with respect to the 
decedent may be made only by his executor or administrator; 
except that in the case of the death of one spouse the joint return 
may be made by the surviving spouse with respect to both himself 
and the decedent if (A) no return for the taxable year has been 
made by the decedent, (B) no executor or administrator has been 
appointed, and (C) no executor or administrator is appointed before 
the last day prescribed by law for filing the return of the surviving 
spouse. If an executor or administrator of the decedent is appointed 
after the making of the joint return by the surviving spouse, the 
executor or administrator may disatfirm such joint return by mak- 
ing, within one year after the last day prescribed by law for filing 
the return of the surviving spouse, a separate return for the taxable 
year of the decedent with respect to which the joint return was 
made, iu which case the return made by the survivor shall constitute 
his separate return. 

"(5) DETERMTNATmN oF sTATUs. — For the purposes of this 
section— 

"(A) the status as husband and wife of two individuals 
having taxable years beginning on the same day shall be 
determined- 

"(i) if both have the same taxable year — as of the close 
of such year; and 

"(ii) if one dies before the close of the taxable year of 
the other — as of the time of such death; and 

"(B) an individual who is legally separated from his spouse 
under a decree of divorce or of separate maintenance shall not 
be considered as married. 

"(6) TAx IN)cAsE oF soTNT RETuRN. — For determination of com- 
bined normal tax and surtax under section 11 and section 12(b) 
in case of joint return under this subsection, see section 12(d). 
For tax in case of joint return of husband and wife electing to pay 
the tax under Supplement T, see section 400. " 

SEC. 805. TAXABLE YEARS TO WHICH AMENDMENTS APPLICA- 
BLE. (REVENUE ACT OF 1948, TITLE III. ) 

The amendments made by sections ~ * "' 808, "' '" * shall 
be applicable with respect to taxable years beginning after December 
81, 1947. The amendment made by section 808 shall also be applicable 
to taxable years of both husband and wife beginning on the same day 
in 1947 if at least one of such taxable years ends in 1948. For treatment 
of taxable years beginning in 1947 and ending in 1948, see section 601. 

PAR. 18. Section 29. 51 — 1, as amended by Treasury Decision 5600 
[C. B. 1948 — 1, 5], approved February 2, 1948 [26 'CFR 99. 51 — 1], is 
further amended as follows: 

(A) By inserting before the period in the heading of subparagraph 
(8) of. paragraph (et) the following: ", and before January J. , 18/p". 

(B) By inserting in subparagraph (8) of paragraph (u) after 
"December 81, 1945, " the following: "and before January 1, 1948, ". 

(C) By inserting after subparagraph (8) of paragraph (a) a new 
subparagraph (4) to read as follows: 

(4) Taxable years beginning after December 81, 19/7. — For each taxable year 
beginning after December 81, 1947, a return of income shall be made by each 
citizen of the United States, whether residing at home or abroad, and every indi- 
vidual residing within the United States though not a citizen thereof, regardless 
of family or marital status, if such citizen or resident has for such taxable year 
a gross income of $600 or more, or a gross income in excess of the credit allowed 
by section 25(b) prorated as provided in section 47(e). 

(D) By striking out paragraph (5) and inserting in lieu thereof 
the following: 

(b) Joint return — (1) In general. — For taxable years beginning prior to 
Ianuary 1, 1944, a husband and wife, if living togefiber at the close of the taxable 



year, may elect to make a joint return (see section 51(b) ) even though one has 
no gross income. For taxable years beginning after December 81, 1948, a hus- 
band and wife occupying the marital status as of the last day of the taxable yea& 
may elect to make a joint return even though one of the spouses has no gross 
income or deductions, and even though the spouses are not living together at any 
time during the taxable year. H&&waver, for the purpose of filing a joint return 
for taxable years with respect to which the amendments made to section 51(b) by 
section 808 of the Revenue Act of 1948 are applicable (taxable years beginning 
after Dec& mber 81, 1947, and taxable years of both husband and wife beginning 
on the same day in 1947 if at least one of such taxable years ends in 1948), an 
individual legally separated from his spouse under a decree of separate main- 
tenance shall not be considered as married. 

A joint return may not be made by a husband and wife for a taxable year if 
a separate return has been filed by one of the spouses and the time for filing 
the return of such spouse has expired. Similarly, if a joint return is filed, sep- 
arate returns may not be made by the spouses after the time for filing the return 
of either has expired. See, however, subparagraph (2) for the right of an 
executor to file a late separate returii for a deceased spouse and thereby dis- 
affii& m a timely joint return niade by the surviving spouse. 

If a joint return is made, the gross income and adjusted gross income of hus- 
band and wife &&n the joint return are computed in an aggregate amount and the 
deductions allowed and the net income are likewise computed on an aggregate 
basis. Deductions limited to a percentage of the adjusted gross income, such 
as the deduction for charitable contributions under section 28(o), will be allowed 
with reference to such aggregate adjusted gross income. Similarly, in the case 
of a joint return, losses of husband and wife from sales or exchanges of capital 
assets are combined and such combined losses are allowed under section 117(d) (2) 
only to the extent of the conibined gains of the spouses from such sales or ex- 
changes, plus the net income (or adjusted gross income if tax is computed under 
Supplement T) or $1, 000 whichever is smaller. The "net income" referred to 
in section 117(d) (2) is the net income coinputed before reduction by one-half 
for the purposes of income splitting under section 12(d) and is such net income 
computed without regard to gains and losses from sales or exchanges of capital 
assets. Although there are two taxpayers on a joint return, there is only one 
net income. The iax on the joint return shall be computed on the aggregate in- 
come and the liability with respect to the tax shall be, joint and several. A joint 
return may not be niade if either the husl&and or wife at any time during the 
taxable ye;&r is a nonresident alien. For computation of tax on the basis of the 
splitting of incoine in the case of a joint return for taxable years beginning after 
December 81, 1947, see section 29. 12 — 4. For tax in the case of a joint return 
of husband and wife electing to pay the tax under Supplement T, see sections 
29. 400 — 1 and 29. 401 — 1. 

A joint return of a husband and wife (if not made by an agent) shall be 
signed by both spouses. An oath is not necessary, but both spouses shall verify 
the return as provided in section 51. If signed by one spouse as agent for the 
other, authorization for such action must accompany the return. The spouse 
acting as agent for the other shall, with the principal, assume the responsibility 
for making the return and incur liability for the penalties provided for erroneous, 
false, or fraudulent returns. See section 29. 51 — 2. 

(2) Joint return after de«tt~. — Since in general a joint return may not be made 
if husband and wife have different taxable years, and since the taxable year of 
an individual closes as of the date of his death (see section 29. 47 — 1), no joint re- 
turn may be made for any taxable year, except as provide&i by section 51(b), as 
amended by the Revenue Act of 1948, in the case of the death of one or both 
spouses prior to the last day of such taxable year. Section 51(b), as amended 
by the Revenue Act of 1948, provides with respect to taxable years of spouses 
beginning after December 81, 1947 (and with respect to taxable years of spouses 
beginning on the same day in 1947 if at least one of such taxable years ends in 
1948), that a joint return may be made for the survivor and the deceased spouse 
or for both deceased spouses if the taxable years of such spouses begin on the same 
day and end on different days only because of the death of either or both. Thus, 
if a husband and wife make their returns on a calendar year basis. and the wife 
dies on'August 1, 1948, a joint return may be made ivith respect to the calendar 
year 1948 of the husband and the taxable vear of the wife beginning on January 
1, 1948, and ending with her de, 'ith on August 1. 1948, Similarly, if husband and 
wife both make their returns on the basis of a fiscal year be inning on July 1 and 
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the wife dies on October 1, 1947, a joint return may be made with respect to the 
fiscal year of the husban&1 beginning on July 1, 1947, an(1 ending on tune 80, 1948, 
and with respect to the taxable year of the wife beginning on July 1, 1047, and 
ending with her death on October 1, 1947. For the purposes of this subparagraph 
the status of two individuals as husband and wife, if one dies prior to the close of 
the taxable year of the other, shall be determined as of the time of such death, 

The provision allowing a . joint return to be made for the taxable year in which 
the death of either or both spouses occurs is subject to two exceptions. The first 
exception is that if the surviving spouse remarries before the close of his taxable 
year, he may not make a joint return with the first spouse ivho died during the 
taxable year. In such a case, however, the surviving spouse may make a joint 
return ivith his neiv spouse provided ihat the other requirements of section 51(b) 
are met. The second exception is that the surviving spouse may not make a joint 
return with the deceased spouse if the taxable year of either spouse is a frac- 
tional part of a year under section 47(a) resulting from a change of accounting 
period. For example, if a husband and wife make their returns on the calendar 
year basis and the wife dies on March 1, 1948, and thereafter the husband receives 
permission to cliange his accounting period to a fiscal year beginning July 1, 194S, 
no joint returu may be made for the short taxable year ending June 80, 1948, 
Similarly, if a husband and wife who make their returns on a calendar year basis 
receive permission to change to a fiscal year beginning July 1, 1948, and the wife 
dies on June 1, 1948, no joint return may be made for the short taxable year end- 
ing tune 80, 1948. 

Section 51(b) (4), as added by the Revenue Act of 1948, provides for the method 
of making a joint return in the case of the death of one spouse or both spouses 
where the return is for taxable years beginning on the same day after December 
81, 1947. or for the taxable years beginning on the same day in 1947 if at least 
one of such taxable years ends in 1948. The general rule is that, in the case of 
the rleath of one spouse, or of both spouses, the joint return with respect to the 
dececlent may be made only by his executor or administrator. By the term execu- 
tor or administrator is meant the person who is actually appointed to such office 
and not merely a person who may be in charge of the property of the decedent. 
An exception is made from this general rule whereby, in the ease of the death of 
one spouse, the joint return may be made by the surviving spouse with respect 
to botli him and the decedent if all the following conditions exist: 

(i) No return has been made by the decedent for the taxable year in re- 
spect to which the joint return is made. 

(ii) No executor or administrator has been appointed at or before the 
time of making such joint return. 

(iii) No executor or administrator is appointed before the last day pre- 
scribed by law for filing the return of the surviving spouse. 

These conditions are to be applied ivith respect to the return for each of the 
taxable years of the decedent for which a joint return may be made if more than 
one such taxable year is involverl. Thus, in the case of husband and wife on 
the calendar year basis, if the wife dies in February, 1949, a joint return for the 
husband and wife for 1948 may be made if the conditions set forth above are 
satisfied with respect to such return. A joint return may also be made by the 
survivor for both himself and the deceased spouse for the calendar year 1949 
if it is separately determined that the conditions set forth above are satisfied 
with respect to the return for such year. If, however, the deceased spouse 
should, prior to her death, make a return for 1948, the surviving spouse mav 
not thereafter make a joint return for himself and the deceased spouse for 1948. 

If an executor or administrator is appointed at or before the time of making 
the joint return or before the last day prescribed by law for filing the return of 
the surviving spouse, the surviving spouse cannot make a joint return for himself 
and the deceased spouse whether or not a separate return for the deceased spouse 
is made by such executor or administrator. In such a case, any return made 
solely by the surviving spouse shall be treated as his separate return, The joint 
return, if one is to be made, must be made by both the surviving spouse and the 
executor or administrator. In determining whether an executor or administrator 
is appointed before the last day prescribed by law for filing the return of the 
surviving spouse, an extension of time for making the return is included. 

If the surviving spouse makes the joint return provided for above, anrl there- 
after an executor or ailministrator of the decedent is appointed, the executor 
or administrator may disaffirm such joint return. This disaffirmance, in order 
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&o be efi'e&tive, must be mad& within one year after the last day prescribed by 
aw for filing the return of the surviving spouse (including any extension of 
. in&e for filing such 'return) and must be made in the form of a separate return 
'or the taxable year of the dec:edent with respect to which the joint return was 
uade. In the event of such proper disaiiirmance the return made by the survivor 
;hall constitute his separate return, that is, the joint return made by him sliall 
&e treated as his return and the tax thereon shall. be omputed by excluding 
ul items properly includible in the return of the deceased spouse. The separate 
eturn made by the executor or administrator shall constitute the return of the 
ieceased spouse for the taxable year. 

The time allowed the executor or ad&«ir. istrator to disaffirm the joint return 
&y the making of a separate return does not establish a new due date for the . eturn of the deceased spouse. Accordingly, the provisions of sections 291 and 
?94, relating to delinquent returns and delinquency in payment of tax, are ap- 
ilicable to such return made by the executor in disaffirmance of the joint return. 

PAn. 19. Section 29. 51 — 
8& as amended by Treasury Decision 54-25 [26 

~I&'P» 29. 51 — 3], is further amended as follows: 
(A) By inserting before the period in the heaclirig of paragi aph 

(0) the following: ", and f&e fore Jar@cary l, l9~~8". 
(B) By inserting in paragraph (6) after "Deccrnber 81, 1913&" the 

following: "and before January 1, 1948, ". 
(C) By inserting after paragraph (6) a new paragraph (o) to read 

as follows: 
(e) ir&&z«1&le years begt&i»t&&&f after Decemfier 81, 19t&7. — For taxable years be- 

rinnin after December gj, 1947, an individual, although a minor, who is sin le, 
is required io render a return of income if he has gross in&iome (including com- 
pensation for personal services includible in his gross income under section . 2(m) (1) ) of $600 or over for the taxable year regardless of the amount of his 
set income. If the aggregate of the gross income of such a minor from any 
property which he possess&&s anal from any funds held in trust for him by a 
trustee or g«ar&lian and from his earnings is at least $000, regardless of the 
imount of liis net income, a return, as in tlie case of any other individual, must 
ge made by him or for him by his guardian or other person charged with the care 
if his person or property. See section 29. 142 — 2. If he is married, see section 
?9. 51 — 1. 

PAn. 90. There is inserted immediately preceding section o9. 58 — 1 
the following: 

SEC. 202. TECHNICAL AMENDMENTS. (REVENUE ACT OF 1948, 
TITLE II. ) 

(a) Dace&&wTzo&& oF EsTzM&san Tax. — Section 58(a) of the Internal 
Revenue Code (relating to requirement of declaration of estimated 
tax) is hereby amended to rea&1 as follows: 

"(a) REQUIREMENT OF DEcLA«&T&oN. — Every individual (other than an 
estate or trust an&1 other than a nonresident alien with respect to whose 
wages, as defined in section 1621(a), withholding under Subchapter D 
of Chapter 9 is not made applicable) shall, at the time prescribed in 
subsection (d), make a declaration of his estimated tax for the tax- 
able year if— 

"(1) his gioss income from ivages (as defined in section 1621) 
can reasonably be expected to ex& eed the sum of $4, 500 plus $600 
with respect to ea&'. h exemption provided in section 25(b); or 

"(2) his ross inc«rue from sources other than ivages (as defined 
in section 1621) c;&n reasonably be expected to exceed $100 for the 
taxable year and his gross income to be $600 or more. " 

SEC. 208. TAXABLE YEARS TO WVIIICH AMENDMENTS APPLICA- 
ICI, I:. (REVE?&1()E ACT OI' 1948, TITI, E II. ) 

The amendments made by this title shall be applicable with respect to 
tax;&ble y&«&rs beginning aft&« Dece&«ber 81, 1947. For treatment of tax- 
able y&;irs 1&& inning in 1947 and ending in 1948, see section 601. 
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PAR. 21. Section 29. 58 — 2, as amended by Treasury Decision 5517 
f26 CFR 29. 58 — 2], is further amended as follows: 

(A) By striking out the headings "DEcLARATIoNs oF ESTIMATED 

TAx — TAxABLE YEARs BEAINNING AFTER DEOEMBER 81i 1944. — (a) 
General. " and inserting in lieu thereof the following: "DEOLARATIONs 

oF ERTIMATED TAx. — (a) Taxable years beginning after December 81i 
19+i and before J'anuary 1, 19'. — (1) General' 

(B) By inserting after "December 81, 1944, " in the first sentence 
thereof "and before January 1, 1948, ". 

(C) By striking out the designations (1), (2), and (8) where first 
appearing in the first sentence and inserting in lieu thereof (i), (ii), 
and (iii). 

(D) By striking out the designations (1) and (2) where last ap- 
pearing in the first sentence and inserting in lieu thereof (a) and (b). 

(E) By striking out the designation '(b)" preceding the heading 
"Short taxable years. " and inserting in lieu thereof "(2) ". 

(F) By adding at the end of such section the following paragraph: 
(b) Taaable years beginning after December 81, 1Wj7 — (1) General. — A 

declaration of estimated tax shall, for taxable years beginning after December 
81, 1947, be made by (i) every citizen of the United States, whether residing at 
home or abroad, (ii) every individual residing in the United States though not 
a citizen thereof, and (iii) every nonresident. alien who is a resident of Canada 
or Mexico and who has wages subject to withholding at the source under section 
1622, if such citizen or resident or alien can reasonably be expected to have for 
such taxable year- 

(a) gross income from wages subject to withholding under section 1622 
in excess of the sum of $4, 500 plus $600 for each exemption allowable as a 
credit under section 25(b); or 

(b) gross income of more than $100 from sources other than wages sub- 
ject to withholding under section 1622 and total gross income of $600 or more. 

In the case of a husband and wife, v hether or not they are living together, a 
joint declaration of estimated tax may be made if the gross income of either 
spouse meets the requirements of section 58(a). If the gross income of each 
spouse meets the requirements of section 58(a), either a joint declaration must 
be made or a separate declaration must be made by each. For the purpose of 
determining whether a declaration of estimated tax is required under the pro- 
visions of section 58(a), a married person may not take into account the ex- 
emption of his spouse, if his spouse has, or is reasonably expected to have, 
gross income. 

In estimating his gross income for the taxable year a parent should not take 
into account the income of his minor child. Such income is not includible in 
the gross income of the parent. See section 22(m). 

A nonresident alien who is a resident of Canada or Mexico, who enters into 
and leaves the United States at frequent intervals, and who has wages subject 
to withholding under the provisions of section 1622 is required to file a declaration 
of estimated tax if his gross income meets the requirements of section 58(a). 
In the case of a nonresident alien gross income means only gross income from 
sources within the United States. Section 212(a). As to what constitutes gross 
income from sources within the United States, see section 119 and the regulations 
thereunder. Thus, for example, a nonresident alien over the age of 65 years, 
living in Mexico with his wife and one dependent child throughout 1948, makes 
his return on a calendar year basis. His wife and child are also nonresident 
aliens. He is employed as an executive in El Paso, Tex. , at a salary of $8, 000 
per annum and enters and leaves the United States at frequent intervals in pur- 
suit of such employment. Neither husband nor wife has any reasonable expecta- 
tion of any other income from United States sources. Since his wages derived 
from sources within the United States in 1948 can reasonably be expected to 
amount to more than $4, 500 plus $2, 400 (the aggregate of four exemptions, includ- 
ing one exemption for old age), or $6, 900, a declaration of estimated tax must be 
filed for such resident of Mexico for 1948. 
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An estate or trust, though generally taxed as an individual, is not within the 
scope of the system of current payment of the tax, and hence is not required 
to file a declaration. 

The application of these provisions may be illustrated by the following 
examples: 

Example (I). H, a taxpayer makmg his return on the calendar year basis, 
is married and has two dependent children. Neither his wife nor children 
have any source of income. H's wife has been blind for several years and it is 
reasonable to assume that she will not regain her sight in 1948. H's salary from 
January 1 to June 80, 1948, is at the annual rate of $7, 000. However, effective 
July 1, 1048, his annual salary is increased to $9, 000 and under the facts then 
existing it is reasonable to assume that his salary for the remaining portion of 
1948 will remain unchanged and that his total salary for the year will, therefore, 
be $8, 000. Since such amount is in excess of $4, 500 plus $8, 000 (the aggregate of 
five exemptions, including the two exemptions for the blind spouse), or $7, 500, 
H is required to file a declaration of estimated tax for 1948. As to when such 
declaration is required to be filed, see section 29. 58 — 7 (b). 

Zzoiaple (2). P, a professional man engaged in the practice of his profession 
on his own account, has gross income of $400 from such profession for the two 
months of January and February, 1948. It can reasonably be expected that he 
will have no income during 1948 from any other source. Since P has gross in- 
come which can for 1948 reasonably be expected to exceed $600 and such income 
does not constitute wages subject to withholding, he is required to file a declara- 
tion of estimated tax regardless of his marital status and regardless of the 
number of exemptions to which he may be eni, itled for that year. 

Rzump/e (8). S has been regularly employed for many years prior to Janu- 
ary 1, 1948, at which date his weekly wage is $50. S also owns stock in a corpo- 
ration from which he has derived regularly for many years prior to 1948 annual 
dividends ranging from $120 to $160. In view of the fact that for 1948 S can 
reasonably be expected to receive gross income of $600 or more, which includes 
more than $100 of income from sources other than wages as defined in section 
1621(a), he is required to make a declaration of estimated tax for such year 
regardless of his marital status or the number of exemptions to which he may be 
entitled. 

Example ($). T, a married taxpayer, who makes his return on the calendar 
year basis, is employed at the beginning of 1948 at an annual salary of $7, 500, 
which, on the basis of facts then existing, will, it is expected, not undergo any 
change throughout 1948. His wife owns stock upon which dividends ranging 
from $75 to $100 have been paid regularly during years prior to 1948. T has two 
dependent children, one of whom has no source of income in 1948; the other child, 
however, is employed on a part-time basis and may reasonably be expected to re- 
ceive compensation of $600 in 1948. T also contributes the major portion of the 
support of his mother whose only source of income is approximately $100 per year 
from a trust fund. Under these facts for the purpose of determining whether 
he is required to file a declaration, T may take into account only three exemptions, 
one for himself, one for his mother, and one for the child expected to receive 
less than $500 gross income in 1948. Since his expected salary of $7, 500 exceeds 
the sum of $4, 500 plus $1, 800 (three exemptions), or $6, 800, T is required to file a 
declaration of estiinated tax for 1948. In computing his estimated tax on a sepa- 
rate declaration, T may not take into account any exemption for his wife since 
she is reasonably expected to have gross income in 1948. If, however, a joint 
declaration is made and the tax is estimated on the basis of the ag regate net in- 
come, account may be taken of an exemption for the wife. 

(2) Sliort taxable years. — For the purpose of determining whether the antici- 
pated income for a short taxable year necessitates the filing of a declaration, 
such income shall be placed on an annual basis in the manner prescribed in 
section 47(c) (1). Thus, for example, a taxpayer who changes from a calendar 
year basis to a fiscal year basis beginning July 1, 1948, will have a short taxable 
year beginning January 1, 1948, and ending June 80, 1948. If his anticipated 
gross income for such short taxable year consists solely of wages (as defined in 
section 1621(a) ) in the amount of $8, 000, his total gross income and his gross 
income from such wages for the purpose of determining whether a declaration is 
iequired is $6, 000, the ainount obtained by placing anticipated income of $8, 000 
upon an annual basis. Hence, assuming such taxpayer is single and has no 
dependents, he is required to file a declaration of estimated tax for the short 
taxable year since his anticipated gross income from wages when placed upon 
an annual basis is in excess of $5, 100 ($4, 500 plus $600). 
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PAR. 21&/2. Section 29. 58 — 8, as amended by Treasury Decision 5419 
[C. B. 1944, 175], approved November 25, 1944 [26 CFR 29. 58 — 8], is 
further amended as follows: 

(A. ) By striking from the second sentence of the third paragrapli 
of (i7) the words "living together. " 

(B) By adding immediat~ely after such second sentence the follow- 
ing parenthetical sentence: 
(See, however, section 29. 28(aa) — 1(e) for exceptions where spouses are legally 

separated or are not living together. ) 

PAR. 22. Section 29. 58 — 4, as amended by Treasury Decision 5419 [26 
CFR 29. 584], is further amended by adding at the end of the first 
paragraph thereof the following sentences: 
However, if it is reasonable for a surviving spouse to assume that there will he 
filed a joint return for himself and the deceased spouse for taxable years which 
include the last taxable year of the deceased spouse, he may, in making a separate 
declaration for his taxable year which includes the period comprising such last 
taxable year of his spouse, estimate net income on an aggregate basis and com- 
pute his estimated tax in the same manner as though a joint declaration had 
been filed. For computation of tax in case of a joint return for taxable years 
to which splitting of income is applicable, see section 29. 12-4. 

PAR. 23. Section 29. 58 — 7, as added by Treasury Decision 5419 [26 
CFR 29. 58 — 7], is amended by striking out the third sentence of. para- 
graph ( f) and inserting in lieu thereof the following: 
An amended declaration may also be made based upon a change in the number 
of exemptions (or, for taxable years beginning before January 1, 1940, a change 
in the number of surtax exemptions) to which the taxpayer may be entitled 
for the then current taxable year. An amended declaration may be filed jointly 
by husband and wife even though separate declarations have previously been 
filed. 

PAR. 24. There is inserted immediately preceding section 29. 108-1 
the following: 

SEC. 601. FISCAL YEAR TAXPAYERS. (REVLPNUE ACT OF 1948, 
TITLE VI. ) 

Section 108 of the Internal Revenue Code is hereby amended by strik- 
ing out "(d)" at the beginning of subsection (d. ) and inserting in lieu 
thereof "(e), " and by inserting after subsection (c) the following: 

"(d) TAxABLE YEARS oF INDIvIDUALs BEGINNING IN 1947 AND ENDING IN 
1948. — In the case of a taxable year of an individual beginning in 1947 
and ending in 1948, the tax imposed bv sections 11, 12, and 400 shall be 
an amount equal to the sum of— 

"(1) that portion of a tax, computed as if the law applicable to 
taxable years beginnin on January 1, 1947, were applicable to such 
taxable year, which the number of days in such taxable year prior 
to January 1, 1948, bears to the total number of days in such tax- 
able year, plus 

"(2) that portion of a tax, computed as if the law applicable to 
taxable years beginning on January 1, 1948, were applicable to such 
taxable year, which the number of days in such taxable year after 
December 81, 1947, bears to the total number of days in such taxable 
year. " 

PAR. 25. There is added immediately after section 29. 108 — 2 the 
following section: 

SEo. 29. 108 — 3. CGMPUTATIDN oF TAx oF INDIvIDUALS FDR TAXABLE YEARs 
BEGINNING IN 1947 AND ENDING IN 1948. — For a taxable vear beginning in 1947 and 
ending in 1948, the normal tax, surtax, and optional tax imposed by sections 
11, 12, and 400 upon taxpayers other than corporations shall be computed under 
section 108(d), as amended by the Revenue Act of 1948, as follows: 
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(&r) That portion of a tentative tax computed under the law applicable to 
taxable years beginning on January 1, 1947, which the number of days prior to 
January 1, 1048, in the taxable year of the taxpayer bears to the total number 
of days in such taxable year, and 

(5) That portion of a tentative tax computed under the law applicable to 
taxable years beginning on January 1, 1048, which the number of days after 
December 81, 1947, in the taxable year of the taxpayer bears to the total number 
of days in such taxable vear. 

The provisions of section 108 (d) apply to estates, trusts, and nonresident alien 
individuals whose tax is computed under sections 11 and 12. 

The provisions of section 108(d) apply to a taxable year beginning in 1947 
and ending in 1048, wh&'ther or not, such taxable year is one of less than 12 months. 
In the case of a. taxpayer who is subject to the provisions of section 108(d) 
and who because of a change in accounting period has a taxable year of less than 
12 months, the net income shall be placed on an annual basis under the provisions 
of section 47(c) (1) for the purpose of both tentative tax computations under sec- 
tion 108(d), or shall be computed under the exception in section 47(c) (2) for the 
purpose of both such tentative tax computatious. Regardless of the method 
adopted, the amounts of. the tentative normal iax and surtax so computed upon 
the basis of 12 months' inconre shall be properly reduced under section 47(c) 
in order to determine the tentative taxes under section 108(d). However. , in i, he 
case of a taxpayer who is subject to the provisions of section 108(d) and who 
because of any reason oiher th;rn a change in accounting period has a taxable 
year of less than 12 months, the net income shall not be placed on an annual basis 
under section 47(c) (1) and shall noi: be computed under the exception in section 
47(c)(2). 

In any case in which a taxpayer subject to the provisions of seciion 108(d) 
has an excess of net long-term capital gains over net short-term capital losses, 
the alternative tax under section 317(c) shall be an amount equal to the sum 
of the proper portions of the tentative taxes determined under section 108(d), 
by computing each such t& ntative tax pursuant to the alternative tax computation 
provided in section 117 (c), regardless of whether eiiher tentative tax so computed 
on the alternaiive basis is larger or smaller than the tentative tax computed 
without regard to section 117(c). 

In the case of a joint return of husband and wife for taxable years beginning 
on the same day in 1947 and ending on different days because of the death of 
either spouse or both spouses (where at least one of such taxable years ends in 
1948), the number of days to be taken into account for the purpose of computing 
the portions of the tax under section 108(d) (1) and (2) shall be the number 
of days prior to January 1, 1048, in the tr&xable year of the surviving spouse, the 
mrrnber of days &&fter December 81, )047, in the taxable year of the surviving 
spouse and the total number of days in the taxable year of tire surviving spouse. 

PAID. 26. There is inserted immediately preceding section 29. 113 (a) 
(5) — 1 the following: 

SEC, 860. BASIS OI&' SURVIVING SPOUSE'S INTE&REST IN COSI- 
MUNITY PROPERTY. (REVENUE A. CT OF 1048, TITLE III. ) 

(a) Section 118 (a) (5) of the Internal Revenue Code (relating to basis 
of property transmitted at death) is hereby amended by adding at the 
encl thereof the following new sentences: "For the purposes of this para- 
graph the surviving spouse's one-half share of community property 
held by the decedent and the surviving spouse under the community prop- 
erty laws of any State, Territory or possession of the United States or 
any foreign country shall be considered to be property 'acquired by be- 

quest, devise, or inheritance' from the decedent, if the death of the 
decedent was after December 81, 1047, and if at least one-half of the 
whole of the community interest in such property was includible in deter- 
mining the value of the decedent's gross estate under section 811. ln 
the case of property held by a. decedent and his surviving spouse under 
the con&munity property laws of any State, Territory, or possession of 
the United States or any foreign country, if the value of any part of the 
surviving spouse's one-half share of such property was included in deter- 
mining the value of the gross estate of the decedent and a tax under 
chapter 8 was payable upon the transfer' of the net estate of the decedent, 
then for the purposes of this paragraph such part of such one-half share 
of the surviving spouse shall be considered to be property 'acquired by 
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bequest, devise, or inheritance' from the decedent, if the death of the 
decedent was after the date of the enactment of the Revenue Act of 1942 
and on or before December 81, 1947; but nothing in this sentence shall 
reduce basis below that which would exist if the Revenue Act of 1948 
had not been enacted. " 

(b) If the allowance of a credit or refund of any overpayment of tax 
resulting from the application of this section is prevented on the date of 
the enactment of this Act, or within one year from such date, by the 
operation of any law or rule of law (other than section 8761 of 'the 
Internal Revenue Code, relating to compromises), credit or refund of 
such overpayment may, nevertheless, be allowed or made if claim there- 
for is filed within one year from the date of the enactment of this Act. 
No interest shall be paid on any overpayment resulting from the appli- 
cation of the last sentence of section 118(a) (5) of such Code, as 
amended by this section, if such overpayment is for a taxable year 
beginning before January 1, 1948. 

PAR. 97. Section 29. 118(a) (5) — 1 t96 CI&'8 99. 118(a) (5) — 1] is 
amended as follows: 

(A) By striking out the word "and" at the end of subparagraph (1) 
of paragraph (c). 

(B) By striking out the period at the end of subparagraph (9) of 
paragraph (u) and inserting in lieu thereof "; and". 

(C) By adding at the end thereof the following subparagraph: 
(8) to (i) the surviving spouse's one-half share of community property held 

by the decedent and the surviving spouse under the community property law of 
any State, Territory, or possession of the United States or any foreign country 
if the death of the decedent is after December 81, 1947, and if at least one-half 
of the whole of the community interest in such property is includible in determin- 
ing the value of the decedent's gross estate under section 811 (whether or not a 
tax under chapter 3, relating to the estate tax, is payable upon the net estate of 
the decedent) and (ii) such part of the surviving spouse's one-half share of 
property held by the decedent and surviving spouse as community property as 
was included in computing the value of the decedent's gross estate if the death 
of the decedent was after October 21, 1942, and before January 1, 1948, and if a 
tax under chapter 8, relating to the estate tax, was payable upon the net estate 
of the decedent. Section 118(a) (5) shall not, however, be applied in cases 
described in (ii) above so as to reduce the basis of any property below that which 
would exist without the application of such section. 

(D) By adding at the end of such section the following new para- 
graph: 

(g) Credit or refund to surviving spouse in community property States. — If 
on April 2, 1948, or within one year from such date, the allowance of credit or 
refund of any overpayment of tax to a surviving spouse resulting from the 
application of the last sentence of section 118(a) (5) to any part of the surviving 
spouse's one-half share of community property is prevented by the operation of 
any law or rule of law (other than section 8761, relating to compromises), credit 
or refund of such overpayment may nevertheless be allowed or made if claim 
therefor is filed within one year after April 2, 1948. 

No interest shall be paid on any overpayment resulting from the application 
of the last sentence of section 118(a) (5) to any part of the surviving spouse's 
one-half share of community property if such overpayment is for a taxable year 
beginning before January 1, 1948. 

PAR. 28. There is inserted immediately preceding section 99. 142-1 
the following: 

SEC. 202. TECHNICAL AMENDMENTS. (REVENUE ACT OF 1948, 
TITLE II. ) 

(c) REqUIREMENT OE RETERNS. — 



(2) FmuczAsx Rzvuaxs. — Section 142(a) of such Code (relating 
to the requirement of fiduciary returns) is hereby ameuded by strik- 
ing out "$500" wherever appearing therein and inserting in lieu 
thereof "$600". 

SEC. 208. TAXABLE YEARS TO WHICH AMKNDMKNTS APPLI- 
CABLE. (REVENUE ACT OF 1948, TITLE II. ) 

The amendments made by this title shall be applicable with respect to 
taxable years beginning after December 81, 1947. For treatment of tax- 
able years beginning in 1947 and ending in 1948, see section 601. 

PAR. 29. Section 29. 142 — 1, as amended by Treasury Decision 5425 
[26 CFR 29. 142 — 1], is further amended as follows: 

(A) By inserting before the period in the heading of paragraph 
(b) the following: ", and' before Januctry 1, 1o)8". 

(B) By inserting in paragraph (b) after "December 31, 1943, " the 
following: "and before January 1, 1948, ". 

(C) By changing the designation o~f paragraph (c) from "(c)" 
to "(d)". 

(D) By inserting after paragraph (b) a new paragraph to read 
as follows: 

(c) Taaabte years beginning after December 81, 19/7. — Every fiduciary, or at 
least one of joint fiduciaries, for taxable years beginning after December 81, 1947, 
must make a return of income— 

(1) Returns for individuals. — For the individual whose income is in his 
charge, if the gross income of such individual is $600 or over. 

(2) Returns for estates and trusts. — For the estate for which he acts if 
the gross income of such estate is $600 or over, and for the trust for which 
he acts if the gross income of such trust is $600 or over, or the net income of 
such trust, as computed und~ i section 162, is $100 or over, or if any bene- 
ficiary of such estate or trust is a nonresident alien. 

The return in case (1) shall be on Form 1040. In & ase (2) a return is required 
on Form 1041. 

PAR. 30. Section 29. 142 — 2, as amended by Treasury Decision 5425 
[26 CI& R 29. 142 — 2], is further amended as follows: 

(A. ) By inserting before the period in the heading of paragraph (5') 
the following: ", end be fore J'ctnuury 1, 19'". 

(B) By inserting in paragraph (6) after "December 81, 1943, " the 
following: "and before January 1, 1948, ". 

(C) By adding after paragraph (0) the following new paragraph: 
(c) Taaable tfears beginning after December 81, 19)7, — For taxable years be- 

ginning after December 81, 1947, a. fiduciary acting as the guardian of a minor, 
or as the guardian or committee of an insane person, having a gross income of 
$600 or more for the taxable year, must make a return for such person on Form 
1040, and pay the tax unless in the case of a minor the minor himself makes a 
return or causes it to be made. As to the use of the optional return, see section 
29. 51 — 2(b) . 

PAR. 81. Section 29, 148 — 8, as amended by Treasury Decision 5607 
[C. B. 1948 — 1, 80], approved March 12, 1948 [26 CFR 29. 146 — 8], is 
further amended as follows: 

(A) By striking out the second sentence of the next to the last 
paragraph and inserting in lieu thereof the following: 
A nonresident alien individual who is engaged in trade or business within the 
United States at any time during the taxable year is entitled to the personal 
exemption for taxable years beginning before January 1, 1944, and to the norma. l- 
tax exemption and the surtax exemption allowed by section 25 (b) (1) (A) for tax- 
able years beginning after December 81, 1948, and before January 1, 1946, and to 
the exemption allowed for himself by section 25(b) (1) (A) for taxable years be- 
ginning after Decembt r 81, 1046, 



(B) By adding before the period at the end of the third sentence of 
the next to the last paragraph the following: ", and before January 1, 
1948, and to the exemptions allowed by section 25(b) (1) (8), (C), 
and (D) for taxable years beginning after December 81, 1947". 

(C) By striking out the fifth and sixth sentences of the next to the 
last paragraph and inserting in. lieu thereof the following: 
However, in the determination of the tax to be withheld at the source under 
section 148(b) with respect to remuneration paid on or after J'uly 1, 1948, 
for labor or personal services performed v;ithin the United States by a nonresi- 
dent alien, the benefit of the personal exemption for taxable years beginning 
before January 1, 1944, or the normal-tax and surtax exemptions or exemption 
for both normal tax and surtax for taxable years beginniug after December 81, 
1948, shall be allowed, prorated upon a daily basis for the period of employment 
during any portion of which labor or personal services are performed within 
the United States by such alien. Such proration is on a basis of $1, 40 per day 
for. taxable years beginning prior to January 1, 1948, and on a basis o'f $1. 70 per 
day for taxable years beginning after December 81, 1947. Thus, if A, a non- 
resident alien seaman employed by X Shipping Corporation, is paid in 1948 
upon the termination of the voyage and such voyage covers 100 days, and A 
performs personal services within the United States during, or incident to, such 
voyage, the amount of $170 will be allocated as the portion of the exemption to be 
allowed as a credit against the remuneration of A for personal services performed 
within the United States during such voyage, and withholding shall be applied 
against the balance, if any, of such remuneration. 

PAR. 82. There is inserted immediately preceding section 29. 147 — 1 
the following: 

SEC. 202. TECHNICAL AMENDMENTS. (RKVENUE ACT OF ' 

1948, TITLE II. ) 

(c) REqviREMENT oF RETERzs. — 
(8) INFORMATmN RETERNs. — Section 147(a) of such Code (re- 

lating to returns of information) is hereby amended by striking out 
"$500" wherever appearing therein and inserting in lieu thereof 
ttgspptt 

SEC. 208. TAXABLE YEARS TO WHICH AMENDMKNTS APPLICA- 
BLE. (REVENUE ACT OF 1948, TITLE II. ) 

The amendments made by this title shall be applicable with respect to 
taxable years beginning after December 81, 1947. For treatment of 
taxable years beginning in 1947 and ending in 1948, see section 601. 

PAR. 83. Section 29. 147 — 1, as amended by Treasury Decision 5818 
[C. B. 1944, 808(, approved December 21, 1948 [26 CFB 29. 147 — 1], 
is further amended as follows: 

(A) By amending the heading thereof to read as follows: 
RETiiRN oF INFoRMATioN As To PATMENT oF $600 ($500 roR YEARs PRioR To 1948). 

(B) By striking out the first sentence and inserting in lieu thereof 
the following: 

All persons making payment to another person of fixed or determinable income 
of $500 or more in any calendar year prior to 1948, and all persons making pay- 
ment to another person of such income of $600 or more in any calendar year 
after 1947 must render a return thereof for such year on or before February 
15 of the following year except as specified in sections 29. 147 — 8 to 29. 147-5, 
inclusive. 

(C) By striking from the third sentence "260 East One Hundred 
and Sixty-first Street, New York 51, N. Y. " and inserting in lieu 
thereof "C. C. Station, Kansas City 2, Mo. " 



PAR. 34. Section 29. 147 — 2, as amended by Treasury Decision 5480 
[C. B. 1945, 234], approved September 26, 1945 [26 CFR 29. 147 — 2], is 
amended so that such section shall read as follows: 

Szo. 29. 147 — 2. RRTuzN oz INrozacArroz As To pAYMzNTs To EMpr. oxzzs. — The 
names of all emplovees to whom payments are made of $500 or more in any 
calendar year prior to 1948, or of $600 or more in any calendar year after 1947, 
whether such total sum is made up of wages, salaries, annuities, commissions, 
or compensation in;&ny other form, must be reported. In the case of any such 
payments of $. "&00 or more paid during the calendar year 1940& or during any sub- 
sequent calendar year prior to 1948, and in the case of any such payments of 
$(&00 or &nore made during any calendar rear after 1947, if a portion thereof 
constitutes wages subject to withholding under section 1622 and such portion 
is reported on Form W — 2, the remainder of such payments must be reported 
on Form 1099. For example, if such payments macle to an employee by his 
employer in 1948 amount to $700 and $400 thereof represents wages subject to 
withholding under section 1622, and the remaining $300 represents compensa- 
tion not subject to withholding, for instance, advances or reimbursements for 
traveling or other expenses, or insurance premiums which in accordance with 
section 29. 16;& — 6 are income to the employee for the year in which the insurance 
is purchased, the $400 must be reported on Form W — 2 and the $300 must be 
reported on Form 1009. Heads of branch offices and subcontractors employing 
labor, who keep the only complete record of payments therefor, should file re- 
turns of intormation in regard to such payments with the Commissioner of In- 
ternal Revenue, Processing Division, C. C. Station, Kansas City 2, Mo. When 
both m;&in office and branch office have adequate records, the return should be 
filed by the main office. 

I&"or years prior to 194o, amounts distributed or made available under an 
employees' trust governed by the provisions of section 165 to any beneficiary in 
excess of the sum of his personal exemption and the amounts paid into the fund 
hy him must be reported by the trustee. For. the calendar year 1945 and sub- 
sequent calendar years a&nounts distributed or made available under an em- 
ployees' trust governed by the provisions of section 166, or under an annuity 
plan to whic. h section 29. 22(b) (2) — fi relates, to a beneficiary shall be reported 
to the extent such amounts are includible in the gross income of such beneficiary 
where the a&nounts so includible are $500 or more if distributed or made available 
in a calen&lar year prior to 1948 or $600 or more if distributed or made available 
in a caien&lar year after 1947. 

In the case of payments made by the United States to persons in its service 
(civil, military, or naval) of wages, salaries, or compensation in any other form, 
the'. returns of inforn&ation shall be made by heads of the executive departments 
and other United States Government establishments. 

For cases where no returns of information are required, see section 29. 147-4. 
(See also section 29. 22(a) — 3. ) 

PAR. 35. Section 29. 147 — 3, as amended by Treasury Decision 5425 
[26 CFR 29. 147 — 3], is further amended by striking from the first 
sentence "$500" and inserting in lieu thereof "$600". 

PAR. 36. Section 29. 147 — 7, as amended by Treasury Decision 5313 
[26 CFR 29. 147 — 7], is further amended by striking therefrom "260 
East One Hundred and Sixty-first Street, New York 51, N. Y. " and 
inserting in lieu thereof "C. C. Station, Kansas City 2, Mo. " 

PAR. , '37. Section 29. 147 — 8, as amended by Treasury Decision 5313 
t'26 CFR 29. 147 — 8], is further amended by striking therefrom "260 
East One Ilundred and Sixty-first Street, New. York 51, N. Y. " and 
inserting in lieu thereof "C. C. Station, Kansas City 2, Mo. " 

PAR. 38. Section 29. 148 — 1, as amended by Treasury Decision 5313 
[26 CI"R 29. 148 — 1], is further amended as follows: 

(A) By striking from the last sentence of the first paragraph of (a) 
"260 East One Htlnclred aud Sixty-first Street, New York 51, N. Y. " 
aud inserting in li&:u thereof "C. C. Station, Kansas City 2, Mo. " 
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(B) By striking from the first sentence of paragraph (b) "260 
East One Hundred and Sixty-first Street, New York 51, N. Y. " and 
inserting in lieu thereof "C. C. Station, Kansas City 2, Mo. " 

PAR. 89. Section 29. 148 — 8, as amended by Treasury Decision 5856 
[C. B. 1944, 220], approved April 19, 1944 [26 CFR 29. 148 — 8], is 
further amended by striking from the second paragraph "260 East 
One Hundred and Sixty-first Street, New York 51, N. Y. " and inserting 
in lieu thereof "C. C. Station, Kansas City 2, Mo. " 

PA8. . 40. There is inserted immediately preceding section 29. 168-1 
the following: 

SEC. 202. TECHNICAL AMENDMENTS. (REVENUE ACT OF 1948, 
TITLE II. ) 

(d) CREDIT or ESTATE AeAINsT NET INCOME. — Section 168(a) (1) of 
such Code (relating to credits against net income of an estate) is hereby 
amended by striking out "$500" and inserting in lieu thereof. "$600". 

SEC. 208. TAXABLE YEARS TO WHICH AMENDMENTS APPLI- 
CABLK (REVENUE ACT OF 1948 TITLE II ) 

The amendments made by this title shall be applicable with respect to 
taxable years beginning after December 81, 1947. For treatment of 
taxable years beginning in 1947 and ending in 1948, see section 601. 

PAR. 41. Section 29. 168 — 1, as amended by Treasury Decision 5517 
[26 CFR 29. 168 — 1], is further amended by striking out the second 
sentence of paragraph (b) and inserting in lieu thereof the following: 
For taxable years beginning after December 81, 1945, and before, lanuary 1, 1948, 
an estate is allowed a credit of $500 against net income for both normal tax and 
surtax purposes. For taxable years be inning after December 31, 1947, an 
estate is allowed a credit of $600 against net income for both normal tax and 
surtax purposes. 

PAR. 42. Section 29. 217 — 2 [26 CFR 29. 217 — 2j is amended by striking 
out the second sentence of the first paragraph of (b) and inserting in 
lieu thereof the following: 
A return will not be required, however, in the case of such a nonresident alien 
individual, a resident of Canada or Mexico, whose sole income from sources 
within the United States consists of compensation for personal services and does 
not exceed $500 during the taxable year in the case of a taxable year beginning 
before January 1, 1948, or $600 during the taxable year in the case of a taxable 
year beginning after December 81, 1947. 

PAR. 48. There is inserted immediately preceding section 29. 400 — 1 
the following: 

SEC. 401. INDIVIDUALS WITH ADJUSTED GROSS INCOMES OF 
LESS THAN $5, 000. (REVENUE ACT OF 1948, TITLE IV. ) 

(a) IN GENE~. — Section 400 of the Internal Revenue Code (relating 
to optional tax on individuals with adjusted gross incomes of less than 
$5, 000) is hereby amended to read as follows: 

"SEC. 400. IMPOSITION OF TAX. 
"In lieu of the taxes imposed by sections 11 and 12, there shall be 

levied, collected, and paid for each taxable year upon the net income of 
each individual whose adjusted gross income for such year is less than 
$5, 000, and who has elected to pay the tax imposed by this supplement for 
such year, a tax as follows: 
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(b) TAZABLE YEARs To WHIGH APPIIcABLE. — The amendment made 
by this section shall be applicable with respect to taxable years beginning 
after December 81, 1947. For treatment of taxable years beginning in 
1947 and ending in 1948, see section 601. 

PAn. 44. Section 29. 400 — 1, as amencled by Treasury Decision 5517 
[26 CAR 29. 400 — 1] 

& 
is further amended as follows: 

(A) By striking from the first sentence of the third paragraph of 
(b) beginning with the words "in the case of husband and wife" the 
words "living together". 

(B) By striking out the fourth paragraph of (0) beginning with 
the words "These restrictions" and inserting in lieu thereof the 
following: 

These restrictions upon the right of a married person to elect to pay the tax 
under Supplement T are applicable with respect to taxable years beginning 
before January 1, 1948, only if such person is niarried and living with his spouse 
on the last day of his taxable year or, in the event of the death of his spouse 
during the taxable year, upon the date of such death. For the purpose of the 
prececling sentence, husband and wife are considered as living togetlier unless 
they are permanently separated. For taxable years beginning after December 
81, 1947, the restrictions upon the right of a married person to elect to pay the 
tax under Supplement T are applicable unless such person is legally separated 
from his spouse under a decree of divorce or separate maintenance on the last 
day of his taxable year or, in the event of the death of his spouse duriug the 
taxable year, upon the date of such death. For rules relative to the application 
of these restrictions, see section 29. 26(aa) — 1(c). 

(C) By inserting immediately before the last paragraph of (b) 
the f ollowing: 

The tax table in section 400, as amended by the Revenue Act of 1948 and ap- 
plicable with respect to taxable years beginning after December 81, 1947, con- 
tains, in certain areas, double columns, in one of which is computed the tax if a 
separate return is filed, and in the other of which is computed the tax if a joint 
return is filed. Since the computations of tax in the case of a joint return refiect 
the income-splitting method provided in section 12(d. ), as aiuended. by the 
Revenue Act of 1948, the tax set forth in the joint return column may be lower 
than in the separate return column even though the amounts of adjusted gross 
income and the exemptions are the same. Thus, if H, a married. man, has 
adjusted gross income of $4, 925 and his wife has no gross income and his only 
exemptions under section 25(b) are the exemptions for himself and spouse under 
section 25(b) (1) (A), the tax on a joint return under Supplement T, as set forth 
in the second column applicable to a person with two exemptions, is $587. If H 
should file a separate return, his tax, as set forth in the first column applicable 
to a person with two exemptions, would be $571. For treatment of taxable years 
beginning in 1947 and ending in 1948, see section 29. 108 — 8. 

PAn. 45. Section 29. 401 — 1, as amended by Treasury Decision 5517 
[26 CFR 29. 401-1], is further amended as follows: 

(A) By inserting in the first paragraph of (0) immediately before 
"See section 29. 25 — 3" the following: 
For taxable years beginning after December 81, 1947, additional exemptions 
are allowed under section 25(b) (1) (8) and (C) for a taxpayer or spouse 
who has attained the age of 65 years and for a blind taxpayer or blind spouse. 

(B) By adding after I& rumple (8) in paragraph (5) the following 
example: 

EzIImf&le (J). D, a married man with no dependents, attains the age of 65 
years on September 1, 1948. The aggregate adjusted gross income of D and his 
wife for 1048 is $4, 840. D and his wife file a joint return for 1948 and are entitled 
to three exemptions, one for each taxpayer and one additional exemption for D 
because of his age. Since the adjusted gross income of D and his wife falls 
within the tax bracket $4, 800 — $4, 850, the tax on a joint return is $422. 



PAR. 46. Section 29. 402 — 1, as amendecl by Treasury Decision 5425 
[26 CFR 29. 402 — 1] is further amended as follows: 

(A. ) By adding after "December 31, 1943, " in paragraph (b) "and 
before January 1, 1948, ". 

(B) By adding at the end of paragraph (b) the following: 
An election under Supplement T once made for the taxable year may not be 

revoked by an amended return or otherwise, but a new election is allowed for 
each subsequent taxable year. If for any taxable year the taxpayer makes a 
return without regard to Supplement T, he may not thereafter elect to have his 
tax computed under such Supplement for that taxable year. 

The provisions of this paragraph (b) are also applicable to taxable years be- 
ginning after December 81, 1947, except that wherever the prescribed manner of 
making the election involves the filing of a return on Form W — 2 (Rev. ) the elec- 
tion shall be macle by the filing of Form 1040A. instead of Form W — 2 (Rev. ). See 
section 29. 51-2(b) (2). 

(This Treasury Decision is issued under the authority of sections 
62 and 6791 of the Internal Revenue Code (56 Stat. 82, 467; 26 U. S. C, 
62, 8791) . ) 

FRED S. MARTIN, 
Acting Covtiissioner of Interna/ Revenue. 

Approved February 16, 1949. 
THQMAS J LYNCH~ 

Acting 8ecretary of the Treasury. 

(Filed with the Division of the Federal Register February 28, 1949, 8: 46 a. m. ) 

PART II. — COMPUTATION OF NET INCOME 

SECTION 22(a). — GROSS INCOME: GENERAL 
DEIL'INITION 

SEUTIoN 19. 22(a) — 1: What included in gross 
income. 

1949-10-18084 
Ct. D. 1721 

INCOME TAX — INTERNAL REVENUE CODE — DECISION OF COURT 

1. Gaoss INcoME — KXOIUsloNs — OIL AND GAs LEAsE lscoME AND 

EXPENSES ATTRtRUTARLE To REsERvED CARRIED WCRKING 
INTEREST. 

The assignors of an oil and gas lease retained a one-sixteenth 
working interest therein. The assignees were to develop and oper- 
ate the property, advance all funds necessary therefor, were author- 
ized to sell the production accruing to such working interest or to 
purchase same themselves, and were to recoup their advances only 
from this source or from the sale of personal property in which 
the assignors had also retained a one-sixteenth interest. The 
assignees were to account to the assignors for one-sixteenth of the 
operating profits as defined by the agreement, if, as, and when 
realized. During the taxable year 1941 there were no such profits. 
Held: The fact tlrat the assignors received no net operating profits 
as defined by the contract did not esiablish that they received no net 
taxable income therefrom. The assignors in effect mortgaged their 
interest to the assignees and acquired an undivided one-sixteenth 
interest in the physical equipment placed upon the property, reserv- 
in to themselves a share in net profits that was not disassociated 
from their retained economic interest but was derived therefrom. 
Therefore, it was not the duty of the assignees to return for taxes 
the gross income froni the one-sixteenth interest reserved by the as- 



signors. Income is taxable to the owner of the property producing 
the same, and an assignment in anticipation of such income is in- 
effective to avoid taxation thereof to the real owner. 

2. DECISION AFFIRIIED. 
Decision of The Tax Court of the United States (7 T. C. 120) 

affirmed. 

IN THE UNITED STATES CIRGUIT CCURT oF APPEALs FoR THE FIFTH CIRGUIT 

Commissioner of Internal Ibeoenue, petitioner, v. t. S. Abercrombie Co. , respondent 

[162 Fed. (2d) 888] 
Petition for review of decision of The Tax Court of the United States 

Before SIRLET, HoI, MEs, AND WALLER, Circuit Judges 

[June 25, 1947] 

OPINION 

Hon. Es, , Circuit J'udge: This appeal involves income taxes for the calendar 
year 1941. The question is whether the assignees of an oil and gas lease- 
the assignors having retained a one-sixteenth working interest — are taxable for 
that portion of the gross income (less proper deductions) which is attributable 
to said interest notwithstanding, under the terms of the assignment, there were 
no net profits paid or payable to said assignors and the latter were not personally 
liable for any expenses. 

The consideration for the assignment was $600, 000 in cash, $2, 500, 000 pay- 
able only out of one-fourth of subsequent production free of all costs and expenses 
(neither of which items is in controversy here), and in addition a one-sixteenth 
"carried working interest. " The assignees were put in control of the develop- 
ment and operation of the property, were to advance all funds necessary therefor, 
were authorized to sell the production accruing to said working interest or to 
purchase same themselves, and were to recoup their advances only from this 
source or from the sale of personal property; a one-sixteenth interest in the latter 
also having been reserved by the assignors. 

The assignees were required to account to the assignors from time to time 
for one-sixteenth of the operating profits as defined by the agreement if, as, and 
when realized. Until July, 1942, there were no such profits. The Tax Court held 
that, under the contract, one-sixteenth of the gross proceeds from oil production 
belonged to the assignors, who were chargeable with the expenditures attributable 
to said interest. 

Petitioner's contention, with reference to the amount in controversy, is that 
the assignors retained nothing more than a right to share in one-sixteenth of 
the net profits. He agrees with the Tax Court that the assignors possessed 
an economic interest in the property to the extent that they were entitled to 
share in the net operating profits. This is in concurrence with Kirby Petroleum 
Co. v. Commissioner, 826 U. S. 599 [Ct. D. 1664, C. B. 1946 — 1, 69], and Burton- 
Sutton Oil Co. v. Commissioner, 828 U. S. 25 [Ct. D. 1674, C. B. 1946 — 1, 287]; 
but he disagrees with the Tax Court as to the tax consequences of such interest. 
His position, in substance, is that when there were no net profits and when 
nothing was paid or payable to the assignors, as was true in the taxable year 
here involved, they received no gross income from the property, there was nothing 
to be depleted by them, and nothing that might be excluded or deducted from 
the income of the assignees. 

It is true that language used by the parties in describing what was retained 
by them is not always conclusive as to the tax consequences of the transaction; 
but the Tax Court did not find any inconsistency in this case between what the 
parties did and the language used by them, It did not ignore, but gave full 
effect to, the statement in the agreement that the assignors did not agree to 
sell, but reserved and retained in themselves, "as a carried ownership and in- 
terest, an undivided one-sixteenth interest in all minerals. " Moreover, it does 
not appear that the assignors, under their agreement with the assignees, were 
entitled to share operating net income as defined by Federal law and regulations. 
On the contrary, they were entitled to share only in accumulated net operating 
profits as defined in the contract between the assignors and assignees. 

Since net taxable income may difFer from operating profits as defined by the 
parties (due to the fact that capital items not deductible for Federal income 
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tax purposes do not enter into the calculation of net taxable income), there 
is no necessary equivalence between net profits payable to the assignors and 
their taxable income from the leased premises. Hence it does not follow that, 
because the assignors received no net operating profit as defined by the agree- 
ment, they also received no net taxable income from the property. The dis- 
tributable net operating profit from the reserved one-sixteenth working interest 
was wholly subject to the will of the parties; but the net taxable income from 
that interest was governed by Federal statutes and regulations. The d]f[erence 
bet)veen the net profits receivable in cash and the net taxable income receivable 
by the carried interest arises by virtue of the fact that capital items, such as 
physical equipment, are not deductible for Federal income tax purposes, while 
in the instant case the parties in their contract gave the operators the right to 
recoup outlays made by them for physical equipment. 

In some instances the law may look through form to substance to get to the 
right of a controversy, but in ordinary cases tax consequences under Federal 
law often depend upon property rights under local law, which in turn may be 
fixed by agreements between owners of the property. In the present case there 
is no reason to ignore, and the Tax Court declined to ignore, the provisions of 
the agreement reserving an undivided one-sixteenth working interest in all 
minerals, stating the relation of the parties as that of independent contractors, 
limiting the liability of the assignors for any operating loss, and otherwise 
defining the rights and duties of the contracting parties. 

The practical question in this case is whether the assignors or the assignees 
should have returned for the pa. rticular year the gross income from this one- 
sixteenth interest. Both sides rely upon the Kirby and Burton-Sutton cases, 
suprpi but we think our decision is controlled by the fundamental principle 
that income is taxable to the owner of the property producing the same, and that 
an assignment in anticipation of such income is ineffective to avoid taxation 
thereof to the real owner. The economic reality of the transaction was that 
the assigning coowners mortgaged their interest to their operating coowner; and 
by so doing they not only reaped the benefit of development but acquired an 
undivided one-sixteenth interest in valuable physical equipment placed on the 
property by the operators. The value of the leases was in the oil and gas that 
could be produced from the demised premises. The assignors desired to partici- 
pate in the production to the extent of one-sixteenth; and arranged by contract 
for its exploitation, reserving to themselves a share in the net profits that was 
not disassociated from the retained economic interest but was derived from 
such interest and partook of the quality of rent. * 

Therefore, it was not the duty of the assignees to return for taxes the gross 
income from the one-sixteenth interest reserved by the assignors. The decision 
of the Tax Court is 

Affirmed. 
SEBIEv, Circuit Judge, concurring: I concur in the opinion. It seems to me 

that the gross income from oil attributable to the reserved one-sixteenth in- 
terest belongs each year to the assignors, subject to allowance for depletion. 
If, as ha. s happened, the assignors' income is kept by the assignees to repay them 
for one-sixteenth of the deve]opment costs, it is because the contract authorizes 
the assi nees to pay it to themselves instead of to the assignors, till their ad- 
vances are repaid. It &loes not affect the ownership of the income any more than 
if it had been ordered to be paid over to some third person. 

]EUTioN 99. 99(a) — 1: What included in gross 
income. 

INTERNAL REVENUE CODE 

1949-2-18008 
I. T. SW5 

Treatment for Federal income tax purposes of donative assign- 
ments of short-lived in-oil payment rights. 

'Palmer v. Bender, 287 U. S. 551 [Ct. D. 641, C. B. XII — 1, 235 (1933) ]; Thomas v. 
Perkins 301 U, S. 655 [Ct. D, 1237, C. B. 1987 — 1, 162]; Anderson v. Hetvering, 310 U. S. 
404 [Ct, D. 1456, C, B, 1940 — 1, 108]; Hirbg Petroleum Co. v. Commissioner, 326 
599; Burton-Button Oit Co, , Ivc. , v. Commissioner, 328 U. S. 25; Reynolds v. Mci)furroy, 
60 %'ed. (2d) 843 [Ct. D. 616, C. B. XII — 1, 198 (1933) ], certiorari denied, 287 U. S. 664; 
Helvering v. Armstrong, 69 Fed. (2d) 870. ('. f. Crane v, Commissioner, 381 U. S 1 67 
S, Ct, 1047 [Ct. D. 1684, C. B, 1947 — 1, 971, upon the respective contentions with reference 
to the nssignors not being personally liable for any of the expenditures made on their 
behalf by the operators. 
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Advice is requested with respect to the treatment, for Federal income 
tax purposes of donative assignments of short-lived. in-oil payment, 
. rights carved out of any type of depletable economic interest in oil 
and gas in place (including a larger in-oil payment right). 

It is held that such donative assignments are assignments of future 
income. The income thus assigned is depletable income to the donor as 
it arises. Acquiescence (C. B. XII — 1, 8, 9 (1933) ) in E. E. Nail et al. , 
Independent Executors of the Estate of IV. LK (lVrs. 8'. I. ) Cook v. 
Commissioner (27 B. T. A. . 88) has been. withdrawn. (See pages 56, 
this Bulletin. ) 

The instant ruling will be applied only to donative assignments 
made after January o4, 1949, the date of publication of this ruling in 
the Internal Revenue Bulletin. 

GEO. J. SCIIOENEMAN, 
Commissioner of Interna/ Revenue. 

Approved December 16, 1948. 
THOMAS J. LYNCII) 

rictiny Secretary of the Treasury. 

SEOTICN 19. 22(a) — 14: Cancellation of indebted- 
ness. 

1949~13029 
Ct. D. 1719 

INCOMLc TAX — INTERNAL REVENUE CODE — DECISION OF SUPREME COURT 

1. GBoss INcoME — PURGHABE BY TAXPAYLB oF HIs OwN OBLIQATICNs 
AT DISCOUNT. 

A solvent individual taxpayer must include in his gross income, 
for the tax years in which he made the purchases, the difference 
between the face amount of his personal indebtedness as the maker 
of certain leasehold bonds originally issued by him at face value for 
cash, and a lesser amount paid by him for their purchase. He 
realized an immediate financial gain from the purchases, and by 
such acquisition obtained control over the discharge of his obliga- 
tions. There is no distinction between the sales made directly to 
the taxpayer and those made indirectly to his law partner acting 
on his behalf or through brokers or the bondholders' committee. 
The mere fact that each seller had knowled e that he was selling 
to the maker of the bond as his only available market did not 
change the sale into a gift. The gain from each purchase comes 
within section 22(a) of the Internal Revenue Code and may not 
be classified as a gift exempt from tax under section 22(b) (8) of 
the Code. 

2. DECISION DISTINGUISHED. 
Helverinp v. Ant eriean Dental Co. , 318 U. S. 322 (Ct. D. 1577, C. B. 

1943, 94), distinguished. 

8. DECISION REVERSED. 

Decision of the United States Court of Appeals, Seventh Circuit 
(104 Fed. (2d) 594), reversed. 

SUPREME COURT OF THE UNITED STATES 

32. Commissioner of Internal Revenue, petitioner, v. I euru P. Jaeobson 

33. Commissioner of Internal Revenae, petitioner, v. I esois E. Jacobson 
On writs of certiorari to the United States Court of Appeals for the Seventh Circuit 

[January 17, 1949] 
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OPINION 

Mr. Justice BfnrroN delivered the opinion of the Court. 
This decision applies the Federal income tax to gains derived by a debtor 

frofn his purchase of his own obligations at a discount and his consequent con- 
trol over their discharge. It presents the specific question whether a solvent 
natural person, in straitened financial circumstances, must include in his gross 
income for Iceileral income tax purposes the difference between (1) the face 
amount of his personal indebtedness as the maker of secured bonds, originally 
issued by him at face value for cash, and (2) a lesser amount paid by him 
for their purchase. The debtor's obligations were not unpaid balances of pur- 
chase prices which could be readjusted by the discharge of the obli ations. 
The proceeds of the obligations were not traced into identifiable losses offsetting 
the debtor's realized gains from the discharge of these obligations. Each seller 
knew that the bonds he sold were being bought by or for the maker of them. 
In each sale the bondholder sought to minimize his probable loss by getting as 
much as possible, directly or indirectly, from the maker of the bonds as the 
one available purchaser of them. The maker of the bonds, at the same time, 
sought to reduce his obligations as much as possible by buying the bonds as 
cheaply as he could. While each seller thus knew that he was receiving from 
the maker of the bonds less than their face amount, there is no finding that any 
seller intended to transler or release something for nothing or to make a gift 
of any part of his claim, as distinguished from making a sale and assignment 
of his whole claim for the highest available price. The maker thus realized 
a gain from each purchase and the Commissioner of Internal Revenue found 
correctly that, for Federal income tax purposes, the maker must include that 
gain in his gross income for the tax year in which he made the purchase. 

The respondent, Lewis F. Jacobson, in 1988, 1989 and 1940 resided, practiced 
law and owned or controlled substantial property interests in Chicago, Ill. 
In 1943 the petitioner, Commissioner of Internal Revenue, found deficiencies 
in the income taxes paid by the respondent for each of those years. Those 
deficiencies totaled 88, 967. 97, of which about g2, 500 are now before us, This 
case arose from the Commissioner's addition to the reported gross income of 
the respondent of the differences between (1) the piincipal face amounts of 
certain leasehold bonds executed by the respondent and (2) the lesser amounts 
paid by him for their purchase. Such purch'ises were made by or for him 
substantially as follows: 

Date of purchase 

Purohased 
D — Direct 

B — Through 
broker 

C — Through 
bondholders' 

committee 

Principal 
face 

amount 
Purchase 

price 

Percentage of 
face amount 

paid by 
purchaser- 

maker- 
taxpayer 

Apr. 9, 1938 
June 9, 1938 
Aug. 17, 1938 

1'eb. 16, 1939. 
Junc 16, 1939 
Oct. 23, 1939 

Apr. 4, 1940 
May 21, 1940 
May 23, 1940 
June 19, 1940 
July 1, 1940 
July 3, 1940 
, i uly 10, 1940 
Sept, 23, 1940 

Total 

1938 

1939 

1940 

D 
D 
D 

D 
B 

C 
C 
C 
C 

B 
B 
B 

$450. 00 
3, 600. 00 

900. 00 

1, 800. 00 
450. 00 
180. 00 

270. 00 
450. 00 

2, 700. 00 
1, 800. 00 

450. 00 
450. 00 
450. 00 
450. 00 

14, 400. 00 

$202. 50 
1, 620. 00 

405. 00 

900. 00 
225. 00 
86. 50 

130. 00 
210. 00 

1, 080. 00 
720. 00 
200. 00 
200. 00 
184. 50 
185. 00 

6, 348. 50 

45 
45 
46 

48 
47 
40 
40 
45 
15 
41 
41 

Upon the respondent's petition, the Tax Court reviewed the Commissioner's 
findings and— 

845516' — 40 4 
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"Ifeld that, as to the bonds acquired by petitioner [Jacobson, the respond- 
ent here] through direct negotiations with the bondholders, he is not tax- 
able on the gain therefrom under the doctrine of Eelvering v. Antertcan 
Dental Co. (818 U. S. 822 [Ct. D. 1577, C. B. 1948, 94]); iteM, fnrther, that 
petitioner is taxable on the gain realized in the purchases from bondholders 
through the secretary of the bondholders' committee and the security dealers, 
under the doctrine of the Supreme Court in United Stetes v. Xirb g Lumber 
Uo. (284 U. S. 1 [Ct. D. 420, C. B. X — 2, 856 (1981) ]), he being at all times 
solvent. " (6 T. C. 1048. ) 

Six of the 16 judges dissented and 5 of those 6 voted to uphold the Commis- 
sioner completely, on the ground that none of the transactions were gratuitous, 
(6 T. C. 1048, 1057 — 1059. ) The Commissioner petitioned the Court of Appeals 
for the Seventh Circuit to review that part of the judgment which was unfa- 
vorable to him. The respondent did the same as to the remainder of the judgment. 
That court decided against the Commissioner on both petitions. It held that, 
because the respective sellers kne» that the bonds they sold were being bought 
by or for the respondent, as the maker of them, any excess of the face values 
of the bonds over their sales prices should be treated as gifts to the respondent 
and as exempt from income tax. (164 Fed. (2d) 594. ) Due to the importance 
of the issues in the unsettled field of the taxability of gains derived by a debtor 
from his discharge of his own obligations at a discount, we granted certiorari 
in both cases. (888 U, S. 866. ) We have heard and decided them together. 

The further material facts, as found by the Tax Court or as shown by undis- 
puted evidence, are as folio» s: 

By purchases made in 1922 and 1928 the respondent acquired a 99-year lease, 
running from May 1, 1914, together with a two-story store, office and apartment 
building on the leased premises in Chicago. On or about May 1, 1925, be bor- 
rowed $90, 000 from a nearby banl- and, together with his wife, executed in 
return 200 bonds secured by a trust deed mortgaging to that bank the leasehold 
and the improvements thereon. The bonds bore interest at 6r/z percent per 
annum and vere for the total principal amount of $90, 000, with $2, 500 matur- 
ing semiannually up to and including November 1, 1981. The balance of the 
bonds, totaling $57500, were to mature May 1, 1982. The original proceeds 
were used by the respondent to retire the existing encumbrance, of an undis- 
closed amount, on the property, pay for a $16, 250 addition made by him to the 
building on the leasehold and pay the necessary brokerage commission of approx- 
imately 10 percent of the loan, plus the cost of printing the bonds and other 
expenses in connection with the loan. A remaining "small surplus" was paid 
to the respondent. In 1925 the respondent, for the purposes of computing de- 
preciation, allocated $76, 580. 56 to the improvements, including the new addition, 
and $40, 000 to the leasehold, out of their total cost to him of $116, 580. 56. 

The bonds due on or before November 1, 1981, were paid at or about their 
maturities. The debtor has never been in default on any interest payment. 
However, after the trustee bank closed on June 8, 1981, a committee was 
formed to represent the holders of this issue of bonds. May 1, 1982, the re- 
spondent secured from the committee and individual bondholders a 5-year 
extension of the maturity on all of the bonds and a reduction in the interest 
rate from 6t/ to 5 percent. During this extension the respondent issued his 
checks in the names of the respective bondholders to cover interest due them. 
The checks were delivered by the secretary of the bondholders' committee, the 
respondent kept himself fully informed as to the identity and location of the 
respective bondholders and they, in turn, frequently visited him to learn about 
his financial condition and that of i. he trusteed property. In 1987 he procured 
a further extension of the maturity of the bonds to May 1, 1942, and, in that 
connection, paid 10 percent on the principal of each bond, leaving a total out- 
standing balance of $51, 750 payable on these bonds. 

The Tax Court found that in 1988 the fair market value of the leasehold and 
the improvements thereon was $80, 000 and that in 1989 and 1940 it was the 
same, less accrued depreciation. The respondent testified that he valued it 
at considerably less, even as low as twice the amount of its gross income, or 
about $82, 000. The gross and net income from the trusteed property, after 
deduction of expenses, depreciation and also the interest on the bonds, was: 
yeor Prose incom. e Net income 
1988 $16, 550. 00 $1, 288. 95 
1989 16, 520. 75 1, 107. 11 
1940 15, 578. 50 1, 719. 41 
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The respondent received from his law practice and other sources the following 
additional gross income: 1988, $88, 890. 85; 1989, $85, 644. 78; and 1940, $85, 279. 59. 
The Tax Court said that: "On the strength of the showing of petitioner's assets 
and liabilities, we find petitioner was solvent during each of the taxable years 
1938, 1989, and 1940. " (6 T. C. at p. 1058. ) The court of appeals said: "The 
Tax Court found that the taxpayer was solvent during each of the taxable years 
1988, 1989 and 1940, and we accept the finding, although a perusal of the record 
makes it quite apparent that he was in straitened financial circumstances. " 
(164 Fed. (2d) at p. 596. ) 

In his petition to the Tax Court the respondent stated, and it has not been 
disputed, that the value of the leasehold and building had sharply depreciated 
since his acquisition of them. The neighborhood had changed, stores were 
vacant or paid less than half of their previous rents, from 1982 to 1938 the value 
of the property was substantially less than its cost to him, conditions were 
getting worse and he felt certain that he would sustain a large loss in con~ection 
with the property. ' 

The Tax Court's findings describe each bond sale that is material. Some were 
to the respondent personally and some to his law partner, acting on his behalf. 
The rest were made indirectly to the respondent through brokers or through 
the bondholders' committee. The Tax Court said that each sale that was made 
through a broker or the committee was closely akin to an open market trans- 
action. It made no finding that any seller intended to transfer or release some- 
thing for nothing. It referred to all of the respondent's acquisitions of bonds 
as purchases. Apparently the bonds were payable to bearer and the Tax Court 
referred to them as negotiable bonds. Each seller made a complete transfer 
to the respondent of all the seller's rights to or under the bonds. Each seller 
thus determined the amount of his own loss on his investment. Each knew that 
the maker of the bond would acquire or secure control over it and would thus 
be enabled to reduce his liabilities by its face amount. Except for the 10 percent 
paid on each bond in 1987, there is no evidence that any bondholder at any time 
received any partial payment on any bond or consented to a reduction of the 
indebtedness evidenced by the bond. There is iio suggestion that any of the 
respondent's payments made in 1988, 1989 or 1940 were made specifically in partial 
reduction of the respondent's obligation as evidenced by a bond or that any 
bondholder specifically discharged him from any part of the balance of that 
obligation. On the other hand, it does appear that each of such payments was 
made in consideration of the transfer to the respondent of title to the entire 
bond. Each bond was delivered to the respondent evidencing his obligation 
for its full original face amount, less only the 10 percent payment made, on ac- 
count, in 1987. At the time of the trial, the respondent apparently still held 
the purchased bonds "intact. " The court of appeals repudiated any distinction 
made by the Tax Court for present purposes between the direct and indirect 
sales to the respondent. The court of appeals based its decision on each seller' s 
knowledge that he was transferring his bond to the maker of it. Thus far we 
agree. The court of appeals, however, without any finding of intent by the 
respective sellers to transfer or release something for nothing, as distinguished 
from an intent to get the highest available price for their entire claims, treated 
the respondent's gain from each purchase as exempt from the taxation imposed 

r In his petition to the Tax Court, the respondent, in describing the sale of bonds to him 
at a discount in 1939, said: 

"It was self interest and good business judgment exercised by all prudent persons to 
take cash settlements, when otherwise greater losses might be incurred. I have done that 
very thing myself, and have advised clients to do so in simfiar circumstances. Most real 
estate bonds in Chicago were selling from 5c to 25c on the dollar in 1932 to 1940. " 

In the instant case the respondent was found to have been solvent before, as well as 
after, his realization of the gains in question. The payment of the bonds purchased by him 
was secured by the mortgage of his leasehold property which property had a fair market 
value substantially in excess of the face amount of the bonds. The record fails to estab- 
lish any suQicient basis for a claim that the respondent had sugered losses which, for tax 
purposes, oifset his gains from his purchase of the bonds, Little of the $90, 000 originally 
received by him for the bonds was used to purchase property. There is no finding or sub- 
stantial evidence showing specifically how those funds were invested. Even if they are 
traced, in part, into the addition made to the building on the leasehold premises and into 
the discharge of the then existing encumbrance on those premises, the total so used is not 
shown snd the shrinkage in the value of those investments is not clearly ascertained in 
the taxable years in question. The ratio of the loss in value oi the leasehold propertv indi- 
cated by the Tax Court iindin s is about 32 percent of its cost in 1925 but this loss is 
merely baaed upon estimates. The respondent clainrs a larger shrinkage but there is not a 
suiBcient ascertainment of it to permit consideration of its use as an oifset to the re- 
sponrlent's gains in 1938, 1939 or 1940. See 2 Mertens, Law of Federal Income Taxation, 
srpcotion 11. 20 and n. 99 (1942) . 
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by section 22(a) of the Revenue Act of 1988 ' and of the Internal Revenue Code, 
because that court felt itself obliged by precedent to classify each such gain as 
a "gift" under section 22(b) (8) of that Act' and Code. We hold, however, 
that those sections do not, in the light of the decisions of this Court, permit 
that result. 

The first test of the taxability of such gains relates to their inclusion within 
the gross income of the taxpayer under section 22(a), without reference to the 
specific exclusions made from it by section 22(b). The other test consists of the 
application to such gains of anv oi those specific exclusions. We hold that these 
gains come within section 22(a) but not within any of the exclusions from 
gross income stated in section 22(b). 

The respondent realized an immediate financial gain from his purchase of 
these bonds at a discount. By that acquisition he was enabled, at will, to cancel 
them and thus discharge himself from liability to pay them. While the record 
indicates that he held them "intact, " apparently without crediting released indebt- 
edness on them or otherwise physically canceling them in whole or in part 
(except for the 10 percent payments made by him on each bond in 1M7), his 
possession of them and control over them is not disputed and the petitioner 
has properly treated their acquisition as constituting a reduction of the respond- 
ent's debts to the extent of their face amount. At the time of their purchase 
the respondent was unconditionally and primarily bound to pay their face 
amounts on May 1, 1942, with interest. Although in straitened financial cir- 
cumstances he was solvent, both betore and after his acquisition of the bonds, 
and the bonds apparently were collectible from him in full throu h appropriate 
enforcement proceedings. His acquisition, and consequent control over the dis- 
charge of these bonds, therefore, improved his net worth by the difference 
between their face amount and the price he paid for them. It also relieved 
him of the semiannual interest payments on them of 5 percent per annum. 
His acquisition of them likewise reduced the face amount of the lien held 
by others upon his leasehold property. In the first instance he had received 
the full face amount in cash for these bonds so that his repurchase of them 
for 50 percent, or less, of that amount reflected a substantial benefit which he 
had derived from the use of that borrowed money. ' These were not purchase 
money bonds. The gains from their cancellation were not akin to reductions 
in balances due on the prices of previously acquired property. The respective 
sellers of the bonds bore no relation to the respondent other than that of creditors. 
The gains derived by the respondent through these purchases were comparable 
to those he would have realized if he had purchased, at the same discount, like 
bonds issued by a third party and had resold them at full face value or had turned 
them in at full value as a credit upon some other indebtedness of the respondent. 
His gains were comparable in their nature to those which he would have real- 
ized if a third party, pursuant to a contract, had paid off his indebtedness on 

s "SEC. 22. GROSS INCOME. 
"(a) GENER&n DEPrzrmoN. — 'Gross income' includes gains, profits, and income derived 

from salaries, wages, or compensation for personal service, of whatever kind and in what- 
ever form paid, or from professions, vocations, trades, businesses, commerce, or sales, or dealings in property, whether real or personal, growing out of the ownership or use of or interest in such property, also from interest, rent, dividends, securities, or the transaction 
of any business carried on for gain or profit, or gains or profits and income derived from 
any source whatever. * s *" (52 Stat. 457. ) 

This was reenacted as section 22(a), I. R. C. , 58 Stat. 9, and amended in a manner not material here in 58 Stat. 574 — 575, 26 U. S. C. (1940 ed. ), section 22(a). The Revenue Act of 1988 applied to the respondent's income in 1938 and the Internal Revenue Code to that in 1989 and 1940. 
s "SEC. 22. GROSS INCOME. 

s 
"(b) ExcnustoNE PRoM Gauss INcoME. — The following items shall not be included in gross income and shall be exempt from taxation under this title; 

s "(8) GiPTs, Ezquzsrs, &Nn nzviszs. — The value of property acquired by gjft, bequest, devise, or mheritance ('but the income from such property shall be included'in'gross income);" 

(52 Stat. 458. ) 
This was reenacted as section 22(b) (8), I. R. C. , 58 Stat. 10, 26 U. S. C. (1940 ed, ), section 22(b) (8), without material change, ' See note 1, supra, showing the varied uses to which the respondent applied these pro. ceeds and showing that it is not practicable in this case to determine his losses ferom hjs resulting investments, and much less to ojfset them against hjs gains now at jesus Hijss 

tax benefits from those losses are thus PostPoned until some such occasion as the sale of the properties reiiecting them makes it possible to ascertain the losses clearly. 
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these bonds for him to the extent of the discount at which he purchased them. ' 
The nature of the gain deriverl by a debtor from his purchase of his own obliga. - 

tions at a discount is the same whether the debtor is a corporation or a natural 
person. That such a gain comes within the meaning of gross income as used 
in Federal income tax laws was long ago recognized by the Treasury Depart- 
ment's regulations and by this Court in the leading cases in this firelrl. ' (Unrteil 
States v. Xtrbg Irrtmber Go. , 284 U. S, 1; Hetirertng v. Amerr'can Chicle Co. , 291 
U. S. 426 [Ct. D. 809, C. B. XIII — 1, 265 (1984) ]. ) Similar provisions appeared 
in the regulations in effect in 1988 — 1940. ' 

It' section 22(a) stood alone, without the exclusions stated in section 22(b), 
the gain realized by the respondent in this case unquestionab]y would constitute 
gross income for income tax purposes. The provisions of section 22(b) and the 
decisions of this Court do not change that result. On the contrary, they confirm it. 

A striking demonstration of the meaning given by Congress to section 22(a) 
appears in its amendments to section 22(b) of the Internal Itevenue Code by the 
1[evenue Act of 1989, c. 247, 68 Stat. 862, approved June 29, 1989. ' These amend- 
ments then applied only to taxable years beginning after December 81, 1988, and 
only to discharges of inrlebtedness occurring on or after June 29, 1989. The value 
of' these amendments for the purposes of (. he instant case is not so much in the 
exclusions which they prescribe, as in the clear light which tlreir own limitations 
shed upon sections 22(a) and 22(b) to the extent that those sections remain 
unchanged. 

s Such discharges of a taxpayer's debts by payments made for biz benefit nre realizable 
income to him. In Douglas v. Willeuts (296 U S. 1, 9 [Ct. D. 1041, C. B. XIV — 2, 250 
(1935) ] ), this Court said: 

"The question is one of sin. tutory construction. We think that the definitions of gross 
income (Revenue Acts, 1!)26, section 213; 1928, section 22) are broad enough to cover 
income of that description. They are to be considered in the light of the evident intent 
of the Congress 'to use its power to the full extent. ' (Irroiu v. Garrit, 268 U. S. 161 [T. D. 
3710, C. B. IV — 1 123 (1925) ]; Hekaertrrg v. Stook)rotrrrs Bank, 293 U. S. 84, 89 [Ct. D. 
887, C. B. XIII — 5, 299 (1934)]. ) We have held that income was received by n taxpayer, 
when, pursuant to a contract, a debt or other obligation was discharged by another for 
bis benefit. The transaclion was regarded as being the same in substance as if the money 
had been pa!el to the taxpayer aud be bad transmitted it to bis creditor, (Oirt Colony 
Trust Cu. v. Currrruissiorrer, 279 U, S. 716 [Ct, D. 80, C. B. VIII — 2, 222 (1920) ]; United 
States v. Boston rt Maine Railroart, 279 U. S. 782 [Ct. D. 73, C. B. VIII — 2, 315 (1929) ]. )" 

By the Revenue Act of (November 23, ) 1921, c. 136, section 213(a) gross 
income includes 'gains or profits n. ud income derived from nny sourer whatever, ' and by the 
Treasury regulations authorized by section 1308, tbnt have been in force through repeated 
reeunctments, 'If the corporation purchases and retires any of such bonds at a price less 
than the issuing price or face value, the excess of the issuing price or face value over the 
purchase price is gain or income for the taxable year. ' Article 545(1) (c) of Regulations 
62, under Revenue Act of 1921. See Article 544(1) (o) of Regulntions 45, under Revenue 
Act of 1918; Article 545(1) (c) of Regrrlatious 65, under Revenue Act of 1924; Article 
545(1) (e) of Regulations 69, under Revenue Act of 1926; Article 68(1) (o) of Regulations 
74, under Revenue Act of 1928. We see uo reason why the regulations slrould uot be 
s. ccepted 'as a correct statement of the law. 

The defenrlant in error has realized within the year an accession to income, 
if we take words in their plain popular meaning, as they should be taken here. " (Urritert 
States v. Ifirbg Lurrr)ler Co. , 284 U. S. 1, 2 — 3. ) ' "Aav. 22(n ) — 14. CANCDI r ATrow oF INDEBYEDNEss. — (a) Iu generaL — The cnucellation 
of indebtedness, in wbolc or in part, may result in the renlizatiou of income. If, for 
example, an individual performs services for. a creditor, who in consideration thereof 
cancels the debt, income in the amount of the debt is realized by tbe debtor as compensation 
for his services. A taxpayer realizes income by the payruent or purchase of bis obligations 
nt less than tbeir face value. " 

s 
"ART. 22(a) — 18, SALE AND PURcHAsE BY coRI'GBATIDN GF ITs BGNDB. — (1) (a) If bonds 

are issued by a corporation at their face value, the corporation realizes uo gain or loss, 
(5) Ii' the corporation purchases any of such bonds at n. price in excess of the issuing 
price or face value, tbe excess of tbe purchase price over the issuing price or face value 
is a deductible expense for the taxable year. (e) If, however, the corporation purchases 
nny of such bonds nt a price less than the issuing price or face value, the excess of the 
issuing price or face value over the purcba. se price is gain or income for the taxnble year. " 

Treasury Regulations 101, promulgated under the Revenue Act of 1938. 
In Treasury Regulntious 103 promulgated under ilrc Iulerual Revemre Code, sections 

I!). 22(n. ) — 14 nnd 19. 22(a, ) — 18 were identical with the above. Even today they nre the 
snme in Treasury Regulations 111, promulgated under the Internal Revenue Code, as 
sections 29, 22(a) — 13 and 29. 22(n) — 17r 

"These amendments are contained in section 215 of the Internal Revenue Aci of 1939, 
c. 247, or3 Stat. 862, 875 — 876, 26 U. S. C. (1940 ed. ), sections 22(b) (9), 118(b) (8). They 
added to the Internal Revenue Code section 2(b) (9) anal section 113(b) (3), both relat- 
ing to the discharge of indebtedness. A. cross reference is made to the latter in the former. 
Such section 215, in its entiretv, is as follows: 
"SEC. 215. DISCIIARGE OF INDEBTEDNESS. 

"(a) INcoME FRGM DlscHARGE oF INDEBYEDNEss. — Section 22(b) of the Internal Reve- 
nue Code (relntlug tn exclusions from gross income) is amended by adding 
thereof the following new paragraph: 

"(9) INcoME I ROM DIscHABGE GF INDEBTEDNEss. — In tbe case of a corPoration, the 
the amourrt of any income of the taxpaver attributable to the discharge, within the 
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Unless those sections as they stood in 1998 meant that the gains derived by a 
debtor corporation from its purchases of its own obligations at a discount re- 
sulted. in gross income under section 22(a), there was no need for these 1939 
amendments. Furthermore, as the status of natural persons and corporations is 
not differentiated in section 22(a), the new amendments make it equally clear 
that, inasmuch as they relieve only certain corporations from the taxability of 
gains derived from their purchases of their own obligations at a discount, it must 
be that similar gains derived by natural persons also remain taxable under sec 
tion 22(a). The strength of this reflection of the amendments upon the un- 
amended sections is emphasized by their temporary character. The amendments 
expressly provide that they shall not apply to a taxable year beginning after 
December 81, 1942. This indicates that, for its permanent program, Congress 
regarded such gains as properly taxable and it indicates that the amendments 
were intended to authorize temporary changes in policy and were not clarifica- 
tions of exisiting or continuing tax policies. While the time limit originally pre- 
scribed has been subsequently extended, the extensions have been made by 
separate Acts, each for a period of one to three years. ' This repeated emphasis 
upon their temporary character increases the contrast which they make with 
the permanent policy of Congress as to the general taxability of this kind of 
gains under section 22(a). 

These amendments describe gains corresponding almost precisely with those 
derived by the respondent from his transactions in the instant case but the 
amendments apply only to corporate gains. They thus indicate that such gains 
were recognized as not having been excluded from gross income by section 
22(b) (3) or by any other section. If they had been so excluded there would 
have been no need for. the new amendments to exclude those which they did, 
even temporarily. Furthermore, those gains are not excluded from gross income 

taxable year, of any indebtedness of the taxpayer or for which the taxpayer is liable 
evidenced by a security (as hereinafter in this paragraph defined) if— 

"(A. ) it is established to the satisfaction of the Commissioner, or 
"(B) it is certified to the Commissioner by any Federal agency authorized to 

make loans on behalf of the United States to such corporation or by any Fed. 
eral agency authorized to exercise regulatorv power over such corporation. 

that at the time of such discharge the taxpayer was in an unsound financial condi- 
tion, and if the taxpayer makes and files at the time of filing the return, in such 
manner as the Commissioner, with the approval of the Secretary, by regulations pre- 
scribes, its consent to the regulations prescribed under section 118(b) (3) then in 
eifect. In such ease the amount of any income of the taxpayer attributable to any 
unamortized premium (computed as of the first day of the taxable year in which suck 
discharge occurred) with respect to such indebtedness shall not be included in gross 
income and the amount of the deduction attributable to any unamortized discount 
(computed as of the first dav of the taxable year in which such discharge occurred) 

with respect to such indebtedness shall not be alloived as a deduction. As used in 
this paragraph the term 'security' means any bond, debenture, note, or certificate, or 
other evidence of indebtedness, issued by any corporation, in existence on June 1, 1939. 
This paragraph shall not apply to any discharge occurring before the date of the 
enactment of the Revenue Act of 1939, or in a taxable year beginning after December 
81, 1942. 

"(b) BASIs REDvcED. Section 113(b) of the Internal Revenue Code (relating to the 
adjusted basis of property) is amended by adding at the end thereof the following new 
paragraph: 

"(8) DrscHARGE oF INDEBTEDNESS. — Where in the case of a corporation any amount 
is excluded from gross income under section 22(b) (9) on account of the discharge of 
indebtedness the whole or a part of the amount so excluded from gross income shall 
be applied in reduction of the basis of any property held (whether before or after 
the time of the discharge) by the taxpayer during any portion of the taxable year in 
which such discharge occurred. The amount to be so applied (not in excess of the 
amount so excluded from gross income, reduced by the amount of any deduction dis- 
allowed under section 22(b) (9) ) and the particular properties to which the reduction 
shall be allocated, shall be determined under regulations (prescribed by the Commis- 
sioner with the approval of the Secretary) in ef(ect at the time of the filin of the 
consent by the taxpayer referred to in section 22(b) (9). The reduction shall be made as of the first day of the taxable year in which the discharge occurred except in the 
case of property not held by the taxpayer on such first day, in which case it shall take 
eftect as of the time the holding of the taxpayer began. 

"(c) TAXABLE YEARS To WHIOH APPLicABLE. — The amendments made by this section 
shall be applicable to taxable years beginning after December 31, 1988. " (58 Stat 
875-876 ) 

See also, Treasury Regulations 103, promulgated under the Internal Revenue Code; sec- 
tion 19. 22(b) (9) — 1, Income from discharge of indebtedness; section 19. 22(b) (9) — 2, 
Making and filing of consent; section 19. 118(b) (3)-1, Adjusted basis: Discharge of cor- 
porate indebtedness: General rule; section 19. 118(b) (8) — 2, Adjusted basis: Discharge of' 
corporate indebtedness: Special cases, 

9 While section 22(b) (9) originally did not apply to any discharge occurring in a tax- 
able year beginning after December 81, 1942 (58 Stat, 875), this date was changed to 
December 31, 1945 (56 Stat. 811); December 81, 1946 (59 Stat. 574); December 31, 1947 
(60 Stat. 749); and December 31, 1949 (61 Stat. 179). 
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for all purposes of the income tax laws. Section 22(b) (9) excludes them only 
from the ordinary income taxes for the taxable year in which the taxpaying cor- 
poration purchases its own securities at a discount. " Furthermore, the ex- 
clusion under section 22(b) (9), as distinguished from other exclusions under sec- 
tion 22(b), is available only upon the express condition that the taxpayer makes 
and files at the time of filing the return its consent to the regulations " prescribed 
under section 113(b) (3)" then in effect. That section and such regulations re- 
quire that, where any amount is excluded by a corporation from its gross income 
under section 22(b) (9) on account ot' its discharge of its own indebtedness, the 
whole or a part of such amount shall be applied to the reduction of the basis of 
property held by the taxpayer during any portion of the taxable year in which 
such discharge occurs. The amount to be so applied and the properties to which 
the reduction shall be allocated are to be determined by regulations approved 
by the Secretary of the Treasury. This means that such a gain, instead of being 
completely excluded as exempt from taxation, is postponed, for income tax pur- 
poses, until a later date when the property is disposed of in a way which will per- 
mit another form of ascertainment of the taxpayer's gain or loss in its disposi- 
tion. " These provisions therefore demonstrate that Congress, at least since 
1989, has prescribed that, in order for a corporate taxpayer to exclude from its 
gross income under section 22(a) certain gains attributable to the discharge 
within the taxable year of the taxpayer's indebtedness evidenced by bonds, the 
taxpayer must consent to the subsequent use of those gains in reducing the basis 
of property held by the taxpayer during any portion of the taxable year in which 
such discharge occurred. A corporate taxpayer with gains meeting these speci- 
fications but not filing the required consent would be obliged to include those 
gains in its gross income, unless additional facts brought them under some other 
exemption. 2 fortiori, a natural person, such as the respondent in the instant 
case, who has derived gains precisely within these specifications but who, as a 
natural person, is ineligible to file the required consent is obliged to include those 
gains in his gross income under section 22(a). It remains, therefore, to consider 
whether there are facts in this case which bring tliis respondent's transactions 
within any exclusion other than that stated in section 22 (b) (9). " 

io The exclusions made by section 22(b) apply to the taxes imposed by the Income Tax 
Chapter of the Internal Revenue Code. These include the ordinary income taxes but not 
the additional income taxes such as those imposed on personal holding companies or the 
excess-profits taxes. 

"Treasury Regulations 108, supra, sections 19. 118(b) (8) — 1 and 2 cover the subject. 
They provide a comprehensive procedure for decreasing the cost or other basis of a tax- 
paying corporation's properties as a condition of its taking advantage of section 22(b) (9). 
This procedure applies not only in "the case of indebtedness incurred to purchase speciric 
property" but also in "the case of specific property (other than inventory or notes or 
accounts receivable) against which, at the time of the discharge of the indebtedness, there 
is a lien (other than a lien securing indebtedness incurred to purchase such propertv) 

It even provides that if any excess of amount excluded from gross income 
under section 22(b) (9) exceeds those two adjustments, the cost or other basis of ail the 
property oi' the fiebtor other than inventory and notes and accounts receivable shall be 
reduced proportionately a. nd, finallY the balance, if any, of the amount excluded from 
the fiebtor's gross income is applied to the reduction of the cost or other basis of the 
fiebtor's inventory or notes ov accounts receivable. It thus o(fera a%rmatively a broad 
alternative plan for reaching the corporate debtor's gains from its discharge of its indebt- 
edness at a discount. 

"See note 8, supra. 
'z Subsequent amendments have altered these provisions but have not changed their 

general ejfect nor their reflection upon the meaning of section 22(a). For the extension 
of the temporary nature of the provisions, see note 9, supra. The requirement of a, specially 
certified "unsound financial condition" for a corporate taxpayer in order to make section 
22(b) (9) applicable was eliminated by the Revenue Act of 1942. That Act also eliminated 
the limitation to securities in existence on June 1, 1939. (56 Stat. 811. ) 

In making these temporary provisions Congress had in mind especially the coniiitions 
presented by railroads and other corporations then seeking to liquidate heavy iniiebtefiness. 
The Committees reporting the bills for passage emphasized the limitations that were 
imposed by these amendments upon corporations seeking to exclude from taxable income 
the gains derived from their acquisition of their own securities at a discount, (II, R 
Rep. No. 855, 76th Cong. , 1st sess. 5, 23 — 2o (1939) [C. B. 1939 — 2, 504]; Sen. Rep. Vo. 
648, 76th Cong. , 1st sess. 2 — 3, 5 (1989) [C. B. 1939 — 2, 524]. ) Obviously it was expected 
that these provisions would decrease the existing burdens of income taxation. It cer 
tainly was not intended to impose a burden of postponed taxability upon gains which 
otherwise would have been completely exempted from taxation by section 22(b) (8). 

'" Several provisions have extended comparable relief to other taxpayers. None of them 
a ply to the respondent. They emphasize, however, tile understanding of Congress that, 
without special provision for their exclusion, the gains of a taxpayer from the discharge 
of his indcbtefiness nt a discount are required bv section 22(a) to be included in his gross 
income. They recognize that the mere exclusion of "gifts" under section 22(b) (3) is not 
enoumgh to cover factual situations like those presented in section 22(b) (9) or in the 
other relief provisions above mentioned. 

Among these relief provisions are the following: 
Ioxciusion, from excess profits erefiit, of income derived from the retirement or discharge 

ixic i xpaver of the taxpayers owu obligations if they have been outstanding more 
by the axpayer o 



() 19. 22(a)-14. ] 

The only provision for the exclusion of these types of gains from the re- 
spondent's gross income that is presented for our consideration is the general 
exemption of gifts from taxation prescribed by section 22(b) (8). n This was 
applied by this Court in favor of a taxpayer in Helvertng v. Arnerzoan Dental 
Co. , 818 U. S. 822, as well as by the court below in the instant case. Both the 
general provision for taxation of income and this provision for the exclusion of 
gifts from gross income, for income tax purposes, have been in the Federal 
Income Tax Acts in substantially their present form since the Revenue Act of 
1916. " The contrast between the provisions is striking. The income taxeu is 
described in sweeping. terms and should be broadly construed in accordance 
with an obvious purpose to tax income comprehensively. The exemptions, on 
the other hand, are specifically stated and should be construed with restraint 
in the light of the sanle policy. Congress could have excluded from the gross 
income of all taxpayers the gains derived by debtors either from their acquisi- 
tions of their own obligations at a discount and their consequent control over 
them, or from their respective releases from all or part of such obligations by 
their respective creditors upon the debtor's payment to the creditor of some- 
thing less than the full amount of the debt. Congress, especially since the 
Revenue Act of 1988, has been cognizant of this issue and of its power to meet 
it as stated, but it has chosen to extend such relief only on the above described 
restricted and temporary basis and only in the case of corporations. In its 
treatment of the issue Congress also has required the corporate taxpayer's con- 
sent to an alternative plan for a reduction of the corporation's basis of property 
values to be used in later determinations of its gains or losses. This special 
treatment is far different from the total exclusion of a gain resulting from an 
exempt gift, If such gains were already exempted as gifts under section 22 (b) (8), 
as representing something transferred to the debtor for nothing, there would have 
been no need for section 22(b) (9). The conclusion to be drawn is that such 
transfers as are described in section 22(b) (9) could not, without more, qualify 
as exempt gifts under section 22(b) (8). The same may be said of the acquisi- 
tion, by a natural person, of his own obligations as debtor. The facts in the 
instant case present a situation quite similar to one contemplated by section 
22(b) (9) except that the taxpayer here is a natural person. This emphasizes 
the taxability of the gains before us. 

than 18 months. Internal Revenue Code, sections 711(a)(1) (C), 711(a) (2) (E), and 
section 711(b) (1) (C) added by the Second Revenue Act of 1940, c. 757 (54 Stat. 976 — 978), 
repealed by the Revenue Act of 1945, c. 453 (59 Stat. 568). 

Exclusion, from gross income, for income tax purposes, of the income of railroad corpora- 
tions attributable to their discharge of their indebtednees to the extent realized from a 
modification or cancellation of indebtedness, pursuant to an order of court. Internal 
Revenue Code, section 22(b) (10), added by the Revenue Act of 1942, c. 619, 56 Stat. 812, 
applicable to taxable year beginning after December 31, 1939, but not applicable to any 
discharge in a taxable year beginning after December 31, 1945; this latter date 'wae ex- 
tended to December 31, 1946, 59 Stat. 574; December 31, 1947, 60 Stat. 749; and Decomber 
31, 1949, 61 Stat. 179. 

"See note 3, supra. « "SEc. 2. (a) That, subject only to such exemptions and deductions as are hereinafter 
allowed, the net income of a taxable person shall include gains, profits, and income derived 
from salaries, wages, or compensation for personal service of whatever kind and in what- 
ever form paid, or from professions, vocations, businesses, trade, commerce, or sales, or 
dealings in property, whether real or personal, growing out of the ownership or use of or 
interest in real or personal property, also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, or gains or profits and income 
derived from anv source whatever: 

t k l 
'SEI, 4 The following income shall be exempt from the provrstons of thre title [Trtle I. — Income Taxi: 

"The proceeds of life insurance policies paid to individual beneficiaries upon the death 
pf the insured; the amount received by the insured, as a return of premium or premiums 
paid by him under life insurance, endowment, or annuity contracts, either during the term 
pr at the maturity of the term mentioned in the contract or upon the surrender of the contract; the value of property acquired by gift, bequest, devise, or descent (but the 
income from such property sha/i be included as income); interest upon the obligations of 
a State pr any political subdivision thereof or upon the obligations of the United States 
or ite possessions or securities issued under the provisions of the federal Farm Loan Act 
pf 3uly seventeenth, nineteen hundred and sixteen; the compensation of the present president of the United States during the term for which he has been elected, and the 
judges of the Supreme and inferior courts of the United States now in oliice, and the 
compensation of all officers and employees of a State, or any political subdivision thereof, 
except when such compensation is paid by the United States Government, " [Italice 
supplied. ] (Revenue Act of 1916, c. 463, 39 Stat. 756, 757, 758 — 759. ) See also, An Act 
To reduce taritf duties and to provide revenue for the Government, and for other purposes. 
(October 3, 1913. ) (38 Stat. 114, 167, section II B. ) 



In the instant case the relation between the bondholder and the resyondent 
may be assumed in each transaction to have been one in which the ultimate 
parties were known to each other to be such. There was no suggestion in the 
evidence or the findings that any bondholder was acting from any interest other 
than his own. Each transaction was a sale. The seller sought to get as high 
a price as he could for the bond and the buyer sought to pay as low a price as 
he could for the siime bond. If the tra. nsaction had been completely on the 
open market through a stock exchange, the conduct and intent of each party 
could have been the same and there would have been little, if any, basis for any 
claim that the respondent's gain was not taxable income. The mere fact that 
the seller knew that he was selling to the maker of the bond as his only available 
market did not change the sale into a gift. In the absence of proof to the con- 
trary, the intent of the seller may be assumed to have been to get all he could 
for bis entire claim. Although the sales price was less than the face of the bond 
and less than the original issuing price of the bond, there was nothing to indicate 
that the seller was not getting all that he could for all that he had. There is 
nothing in the evidence or findings to indicate that he intended to transfer or 
did transfer something for nothing. The form of the transaction emphasized 
this relationship. The seller assigned the entire bond to his purchaser. The 
seller did not first release the maker from a part of the maker's obligation and, 
having made the maker a gift of that release, then sell him the balance of the bond 
or vice versa. If the seller act. ually had intended to give the maker some ift 
the natural reflection of that gift would have been a credit on the face of the bo»d 
or at least some record or testimony evidencing the release. This is not saying 
that the form of the transaction is conclusive. Assuming that the extension of 
the maturity of the bonds in the instant case was binding on the creditor, ive 
do not rest this case upon the fact that the sale was made before maturity or 
that the seller may have received valid consideration for a total release of his 
claim because the debtor's payment was made before maturity. It is quite 
possible that a bondholder might make a gift of an entire bond to anyone, includ- 
ing the maker of it. The facts and findings in this case do not establish any such 
intent of the seller to make a gift in contradiction of the natural implications 
arising from the sales and assigmnents which he made. It is conceivable, 
although hardly likely, that a boridholder, in the ordinary course of business 
and without any express release of his debtor, might have sold part of his claims 
on the bonds he held at the full face value of those yarts and then have made a 
gift of the rest of his claims on those bonds to the same debtor "for nothing. " 
It is that kind of extraordinary transaction that the respondent asks us, as a 
matter of laW, to read into the simple sales which actually took place and from 
which he derived financial gains. We are unable to do so on the fi»&lings bef&&re 
us. (Cf. Boyrardias v. Comrnissioii& r, 802 U. S. 84 [Ct. D. 1281, C. B. 1987 — 2, 2~i8]. ) 

The situation in each transaction is a factual one. It turns upon whether the 
trausaction is in fact a tr;i»sfer of something for the best price available or is a 
transfer or release of only a. part of a claim for cash and of the balance "for noth- 
ing. " The latter situation is more likely to arise in connection with a release 
of an open account for rent or for interest, as was t'ound to have occurred in 
Iietvering v. A&neriean, Den, tat Co. , s«f&ra, than in the sale of outstanding securi- 
ties, either of a corporation as described in section 22(b) (9), or of a natural 
person as presented in this case. For these reasons we hold that the Commis- 
sioner was justified in finding a taxable gain, rather than an exempt gift, in each 
of the transactions before us. The jud . ment of the court of alfiieals accordingly 
is reversed and the cause is remanded for further action in accordance with this 
opinion, 

It is so ordered. 
Mr. Justice RuTrEnex, although joinin" in the Court's judgirient an&1 opinion, is 

of, the view that the result is ess~entially in conflict with that reached in Hctve&ing 
v. American Dental Co. (818 U. S. 822). 

Dissenting opinion by Mr. Justice Rzzn, with who»& Mr. Justice Do&&a~s joins. 
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SECTION 22(b). — GROSS INCOME: EXCLUSIONS 
FROM GROSS INCOME 

SEOTIoN 29. 22(b) (2)-1: Life insurance — End. ow- 
ment contracts — Amounts paid other than by 
reason of the death of the insured. 

(Also Section 29. 22 (b) (2) — 2. ) 

1949-8-18014 
T. D. 5684 

TITLE 26. — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 29. — 
INCOME TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 91, 1941 

Regulations 111 amended — Taxation of amounts received as an 
annuity under an annuity or endowment contract. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERVAL REVENUE, 

Washington M, D. C. 
To CoPeetors of Interna/ Revenue and Others Conoerned: 

On September 80, 1948, notice of proposed rule making relating to 
taxation of amounts received as an annuity under an annuity or endow- 
ment contract was published in the Federal Register (18 F. R. 5668). 
After consideration of all such relevant matter as was presented by 
interested persons regarding the proposal, the following amend- 
ments to Regulations 111 [26 CFR, Part 29] are hereby adopted. 

PARAGRAPII 1. Section 29. 22 (b) (2) — 1 [26 CFR 29. 22 (b) (2) -1 j is 
amended by adding at the end thereof the following: 
For purposes of the preceding sentence, the term "amounts received before the 
taxable year under such policy" shall not be construed to include so much of any 
payments as were included in gross income as amounts received as an annuity 
under an annuity or endowment contract for taxable years ending prior to but 
not on December 81, 1948. Appropriate adjustment will be required with respect 
to such payments, or portion thereof, so included as form the basis of a pending 
or successful claim or suit for refund. For definition of "annuity" see section 
29. 22 (b) (2) — 2. 

PAR. 2. Section 29. 22(b) (2) — 2 [26 CFR 29. 22(b) (2) — 2] is amended 
as follows: 

(A. ) The first sentence of the first paragraph thereof is stricken out 
and there is inserted in lieu thereof the following: 
As used in section 22(b) (2) (A), "amounts received as an annuity under an 
annuity or endowment contract" means amounts (based on a computation with 
reference to life expectancv and mortality tables and payable over a period 
longer than 1 year) received in periodical installments, whether annually, semi- 
annually, quarterly, monthly, or otherwise. For adjustment in the case of 
amounts received in periodical installments for a fixed period and included in 
gross income for taxable years ending prior to but not on December 81, 1948, as 
an annuity under an annuity or endowment contract see section 29. 22(b) (2)-1. 

(B) The fourth sentence of the firs paragraph thereof is stricken 
out and there is inserted in lieu thereof the following: 
Annuities paid to retired employees pursuant to the Civil Service Retirement Act 
of Nay 29, 1980, 46 Stat. 468, 475, as amended (5 U. S. C. , chapter 14); and Public 
Law 426, approved February 28, 1948, 62 Stat. 48, are subject to section 22 (b) (2), 
the aggregate premiums or consideration paid for such annuities being the total 
of the amounts previously withheld from the compensation of the employees. 

PAR. 8. This Treasury Decision shall be efFective on the thirty-firs 
day after the date of its publication in the Federal Register. 
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(This Treasury Decision is issued under the authority contained in 
sections 62 and 3791 of the Internal Revenue Code (58 Stat. M, 467; 
26U. S. C. 62, 8791). ) 

GEO. J. SCHOENEMAN, 
Covnrni8m, 'oner o f lnternat Revenue. 

Approved January 7, 1949. 
THOMAS J. LYNCH) 

Meting Secretary of the Treaty. 
(Published in the Federal Register January 18, 1949) 

SECTIoN 29. 22 (b) (2) — 2: Annuities. 

INTERNAL REVENIIE CODE 

1949-9-13071 
I. T. 8949 

For Federal income tax purposes, annuity payments received un- 
der authority of the Civil Service Retirement Act of May 29, 1980 
(48 Stat. 408), as amended by the Act of February 28, 1948 (62 
Stat. 48), by survivors of deceased retired civil service employees, 
or bv survivors of deceased civil service employees who died while in 
service, are taxable to the recipients on the same basis and in the 
same manner as such payments would have been taxed to the em- 
ployees if received by them, i. e. , in accordance with the "8 percent 
rule. " In applying the "8 percent rule, " the unrecovered cost of the 
annuity at the time of any change in the number of survivors must 
be prorated to the survivors in proportion to the amount of the an- 
nuity to be received by each of them, and the taxable amount of the 
annuity must likewise be prorated. 

Advice is requested as to the proper treatment, for Federal income 
tax purposes, of annuity payments received by survivors of former 
civil service employees under the authority of the Civil Service Retire- 
ment, Act of May 29, 1980 (46 Stat. 468), as amended by the Act of 
February 28, 1948 (62 Stat. 48) . 

The above-cited Act, as amended, makes provision, under certain 
circumstances, for annuity payments to survivors of retired civil 
service employees and survivors of deceased civil service employees 
who died while in service. Under section 4 of such Act, a married 
male employee may, upon retirement, elect a reduced annuity with a, 

continuing annuity upon his death to his widow, and an unmarried 
employee may make a similar election naming an individual having 
an insurable interest in the employee. Under section 8 of the Act, 
each annuitant retired prior to April 1, 1948, was granted an increase 
in rate and was permitted, in lieu of accepting the increase, to elect 
to retain his or her original annuity and nairie his wife (or her hus- 
band) to receive annuity benefits after the original annuitant's death. 
Under section 12(c) of the Act, a specified annuity is payable upon 
the death of an employee leaving a widow age 50 or over. In general, 
under the same section, upon the death of an employee or retired 
employee leaving (1) a widow under age 50 and an unmarried child 
or children under age 18, or (2) leaving no widow or widower but, an 
unmarried child or children under age 18, specified annuities are pay- 
ablc to the». idow and/or children. 

Section 29. 22(b) (2) — 2 of Regulations 111 provides that annuities 
paid to retired employees pursuant to the Civil Service Retirement 
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Act, as amended, are subject to the provisions of section 22(b) (2) of 
the Internal Revenue Code which reads in part as follows: 

Amounts received as an annuity under an annuity or endowment con- 
tract shall be included in gross income; except that there shall be excluded from 
gross income the excess of the amount received in the taxable year over an 
amount equal to 3 per centum of the aggregate premiums or consideration paid 
for such annuity (whether or not paid during such year), until the aggregate 
amount excludecl from gross income under this chapter [Chapter I of the Code] 
or prior income tax laws in respect of such annuity equals the aggregate pre- 
miums or consideration paid for such annuity. 

In the case of a civil service employee, the cost of annuities for him- 
self and his survivors is the aggregate amount deducted from his 
salary for such purpose under the Civil Service Retirement Act, as 
amended, plus any additional amounts voluntarily paid into the retire- 
ment fund by him. 

It is held that annuity payments received under authority of the 
Civil Service Retirement Act of May 29, 1930, as amended, by sur- 
vivors of deceased retired civil service employees, or by survivors of 
deceased civil service employees who died while in service, are taxable 
to the recipients on the same basis and in the same manner as such 
payments would have been taxed to the employees if received by them, 
i. e. , in accordance with the "3 percent rule. " 

In those cases in which the total cost of annuities has not been 
recovered tax free by the employee under the "3 percent rule, " the 
surviving widow, or surviving widow and child or children, or sur- 
viving child or children, as the case may be, who are in receipt of 
annuity payments, should report in their gross incomes their pro rata 
shares of an amount equal to 3 percent of the cost of the annuities 
until the total amount excluded from gross income by the employee 
and his survivors equals the cost of the annuities to the decedent, after 
which the full amount of annuity payments received each year must 
be reported in the gross incomes of the recipients. In applying the 
"3 percent rule, " the unrecovered cost, of the annuity at the time of any 
change in the number of survivors must be prorated to the survivors in 
proportion to the amount of the annuity to be received by each of 
them, and the taxable amount of the annuity must likewise be prorated. 

Where a survivor's gross income, including his taxable portion of 
an annuity, amounts to f&600 or more, a Federal income tax return must 
be filed by him or on his behalf; where such gross income is less than 
$600, no return is required. 

SEOTIQN 29. 22 (b) (2) — 2: Annuities. 
INTERNAL REVENUE CODE 

Regulations 111 amended. (See T. D. 5684, page 50. ) 

SECTION 22 (c) . — GROSS INCOME: INVENTORIES 

SEOTIGN 29. 22(c) — 6: Inventories of livestock 
raisers and other farmers. 

1949-2-13009 
T. D. 5683 

TITLE 26 — INTERVAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART gg 
INCOME TAX. ; TAXABLE YEARS BEGINNING AFT'ER DECEMBER SI, Ig4I 

Section 29. 22(c) — 6 amended with respect to farmer's change to 
inventory method of accounting. 
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TREASURY DEPARTMENT) 
OFFICE OF CoMMISSIONER OI' INTERNAL REVENUE, 

%'cwashington 8o, D. 0, 
To Collectors of Internal Revenue ancl Others Concerned: 

On June 0, 1048, notice of proposed rule makin~ with respect to a 
farmer s change to the inventory meihod of accou sting was published 
in the Federal Register (13 F. R. 8096). After consideration of ak] 
such relevant matter as was presented by interested persons regarding 
the proposal, the amendments to Regulations 111 [26 CFR, Part 29] 
set forth below are hereby adopted. 

Section 29. 22(c) — 6 of Regulations 111, as amended by Treasury 
l)ecision 5428 [C. B. 1945, 70], approved December 15, 1944, is further 
amended by striking the first paragraph and by inserting in lieu 
thereof the following: 

A farmer may make his return upon an inventory basis instead of the cash 
receipts and disbursements basis. It is optional with the taxpayer which of 
these methods of accounting is used, but, having elected one method, the option so 
exercised will be binding upon the taxpayer for the year for which the option 
is exercised and for subsequent years unless another method is authorized by 
the Commissioner as provided in section 29. 41 — 2. 

Formal application for permission to change from the cash receipts and dis- 
bursements basis to an inventory basis of a«ounting shall not be required in the 
case of a change macle for a taxable year beginning before December 80, 1048, the 
date of approval of Treasury Decision 5688. 

In any change of accounting from the cash receipts and disbursements basis to 
an inventory basis, whether made for a taxable year beginning before or after 
December 80, 1948, adjustments shall be made, at the option of the taxpayer, in 
accordance with one or the other oi' the two methods outlined in (1) and (2) 
below: 

(This Treasury Decision is issued under the authority contained 
in section 62 of the Internal Revenue Code (5'3 Stat. N; 26 U. S. C. 
62) . ) 

GEo. J. SOHOENEMAN~ 
Co~nmi eai oner. 

Approved December 60, 1948. 
THOMAS J. LYNCH, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register January 5, 1949, 8: 48 a. m. ) 

SECTION 22 (d) . — GROSS INCOME: [INVENTORIES— 
ELECTIVE METIIOD] 

SEOTIoN 2!). 22 (d) — 1: Inventories under elective 
method. 

INTLcRNAL RlsVENUE CODE 

1949-11-13092 
I. T. 8958 

Price indices for January, 1040, published by the Bureau of Labor 
Statistics under date of March 10, 1040, for use by department stores 
employin thc retail inventory and elective inventory methods. 

The follosving price indices for January. 1040, published by the 
Bureau of Labor Statistics for use by department sto1es employing 
the retail inventory and elective inventory methods, are accepted by 
the Bureau of Internal Revenue pursuant to Treasu~ry Decision 5605 
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(C. B. 1948 — 1, 16), approved March 4, 1948, and Mimeograph 6244 

(C. B. 1948 — 1, 21), dated March 9, 1948, for appropriate application 
to inventories for taxable years of 12 months ended on December 81, 
1948, and January 31, 1949. The indices published herein represent 
a continuation of department groups and prices shown in Table I, 
Table II (January to January), and Table III of I. T. 8904 (C. B. 
1948 — 1, 18), as extended by the price indices and data for July, 1948, 
shown in I. T. 8927 (C. B. 1948 — 2, 26) . 

Bureau oj Labor Statistics, department store inventory price indices, 
by department groups 

[January, 1941=100] 

Group 
January, January, 

1948 1949 

January, 
1948, to 

January, 
1949, per- 
cent in- 
crease 

I. Piece goods, domestics, and draperies 
II. Shoes 

III. Ladies' underwear 
IV. Ladies' outerwear and girls' wear 
V. Men's and boys' wear 

VI. Furniture and bedding 
VII. Home furnishings 

VIII. Major appliances and electrical goods 
IX. Notions and toilet articles 
X. Ladies' accessories 

Total, Groups I, II, III, IV, V, IX, and X 
Total, Groups VI, VII, and VIII 
Store total 

218. 6 
190. 3 
178. 2 
181. 3 
190. 0 
184. 9 
162. 5 
170. 1 
140. 5 
180. 5 

184. 5 
171. 0 
180. 5 

211. 4 
196. 2 
180. 3 
182. 8 
189. 5 
192. 3 
170. 7 
171. 0 
142. 1 
171. 2 

184. 7 
177. 2 
182. 3 

-3. 3 
3. 1 
1. 2 
. 8 

—. 3 
4. 0 
5. 0 
. 5 

1. 1 — 5. 2 

. 1 
3. 6 
1. 0 

SEUTIGN 29. 22(d) — 7: Inventory liquidation and 
replacement. 

INTERN 4. L REVENUE COD/i 

Interim allowance in respect of overpayment of tax. (See Mim. 
6861, page 126. ) 

SECTION 22 (k) . — GROSS INCOME: ALIMONY, 
ETC. , INCOME 

SEGTIGN 29. 22(k) — 1: Alimony and separate main- 
tenance payments — Income to former wife. 

(Also Section 28(u), Section 29. 28(u) — 1. ) 

1949-1-13000 
I. T. 3934 

INTERNAL REVENUE CODE 

Where the time for making payments of alimony under an inter- 
locutory decree of divorce in the State of California is limited to the 
duration (12 months) of the decree, the payments made pursuant 
to the decree are not includible in the gross income of the wife under 
section 22 (k) of the Internal Revenue Code, and are not deductible 
from the gross income of the husband under section 23(u) of the 
Code. 

I. T. 3761 (C. B. 1945, 76) modified. 

Advice is requested whether payments received by a wife from her 
husband during the period of an interlocutory decree of divorce in 
the State of California, no provision being made for payment of 
alimony after the 6nal decree, are includible in the gross income of 
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the wife under section 22(k) of the Internal Revenue Code and 
deductible frorrr the gross income of the husband under section 28(u) 
of the Code. 

Section 22(k) of the Internal Revenue Code provides in part as 
follows: 
SEC. 22. GROSS INCOME. 

(k) ALIMONY, ETc. , INcoME. — In the case of a wife who is divorced or legally 
separated from her husband under a decree of divorce or of separate maintenance, 
periodic payments (whether or not made at regular intervals) received subse- 
quent to such decree in discharge of * ~ * a legal obligation which, because 
of the marital or family relationship, is imposed upon or incurred by such 
husband under such decree or under a written instrument incident to such 
divorce or separation shall be includible in the gross income of such wife 
Installment payments discharging a part of an obligation the principal sum of 
which is, in terms of money or property, specified in the decree or instrument 
shall not be considered periodic payments for the purposes of this subsection; 
except that an installment payment shall be considered a periodic payment for 
the purposes of this subsection if such principal sum, by the terms of the 
decree or instrument, may be or is to be paid within a period ending more 
than 10 years from the date of such decree or instrument 

Section 28(u) of the Code provides in part as follows:. . 
SEC. 23. DEDUCTIONS FROM GROSS INCO'ME. 

In computing net income there shall be allowed as deductions: 

(u) ArzMONY, Erc. , PxxMzrrrs. — In the case of a husband described in section 
22(k), amounts includible under section 22(lr, ) in the gross income of his wife, 
payment of which is made within the husband's taxable year. 

The Bureau held in I. T. 8761 (C. B. 1945, 76) that periodic pay- 
ments made pursuant to an interlocutory decree of divorce in the 
State of California by a husband for the support of his wife are in- 
cludible in her gross income under section 22(k) of the Internal Reve- 
nue Code, and are deductible by the husband under section 28(u) of 
the Code. 

Under section 189 of Deering's Civil Code of California, permanent 
alimony may be awarded. However, an award of alimony must be 
made by the interlocutory decree. If the interlocutory decree does 
not contain a provision for alimony, the decree may not, after the 
period for appeal has expired, be modified to include a provision for 
alimony. (See Booigalnpi v. Baoiga?uprI 72 Cal. App. 654, 288 Pac. 
98. ) It is stated that many interlocutory decrees in the State of 
California provide for the payment of alimony in specified monthly 
amounts for the duration (12 months) of such decrees and that, in such 
cases, although the court could, in its final decree, provide for per- 
manent alimony, the court does not usually do so. 

In view of the foregoing, it is held that ~here the time for making 
payments of alimony under an interlocutory decree of divorce in the 
State of California is limited to the duration (12 months) of the 
decree, the payments made pursuant to the decree do not qualify as 
"periodic payments" under section 22(k) of the Internal Revenue 
Code. Accordingly, such alimony payments are not includible in the 
oross income of the wife under section 22(k) of the Code and are not 
r eductible from the gross income of the husband under section 28(u) 
of the Code. (Cf. L B. Ate~'net v. Covrvmissioner, 10 T. C. 409. ) I. T. 
8761, supra, is hereby modified to accord with the conclusion reached 
herein. 
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SEOTIoN 29. 22(k) — 1: Alimony and separate main- 
tenance payments — Income to former wife. 

(Also Section 28(u), Section 29. 28 (u) — 1. ) 
INTERNAL REVENUE CODE 

1949 7-18058 
I. T. 8944 

Treatment for Federal income tax purposes of payments for 
alimony made pursuant to an interlocutory decree of divorce in the 
State of California. 

Withdrawal of modification of I. T. 3761 (C. B. 194. &, 76). 

Advice is requested re]ative to payments for alimony pursuant to 
an interlocutory decree of divorce in the State of California, and 
particularly with respect to modification of I. T. 8761 (C. B. 1945, 76) 
by I. T. 8984 (page 54, this Bulletin) . 

I. T. 8761, supra, holds that "periodic payments" made pursuant to 
un interlocutory decree of divorce in the State of California by a 
husband for the support of his wife are includible in her gross income 
under section 22(k) of the Internal Revenue Code and deductible 
by the husband under section 28(u) of the Code. That ruling relates 
to payments made pursuant to an interlocutory decree which awards 
alimony for anindefnife period of time. 

I. T. 8984, supra, holds that, where the time for making payments of. 

alimony under an interlocutory decree of divorce in the State of 
California is limited to the duration (12 months) of the decree, the 
payments made pursuant to the decree are not includible in the gross 
income of the wife and are not deductible from the gross income of 
the husband under sections 22(k) and 28(u) of the Internal Revenue 
Code, respectively. That ruling relates to payments made pursuant 
to an interlocutory decree which awards alimony for a de~@e period 
of time. 

Payments to be made for a deRnite period. of time are considered 
to be "installment payments" and not "periodic payments" within 
the meaning of section 22(k) of the Code. Accordingly, I. T. 8761. 
supra, and I. T. 8984, supra, are distinguishable, and modification of 
the former ruling is withdrawn. 

SECTION 28(a). — DEDUCTIONS FROM GROSS 
INCOME: EXPENSES 

SEOTIoN 29. 28 (a) — 1: Business expenses. 

INTERNAL REVENUE CODE 

Federal stamp taxes paid by corporation on issuance of its bonds. 
Nonretroactive application of I. T. 8806 (C. B. 1946 — 2, 41). (See 
Mim. 6867, page 68. ) 
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SECTION 28(c). — DEDUCTIONS FROM GROSS 
INCOME: TAXES GENERALLY 

SECTION 29. 28 (c) — I: Taxes. 
(Also Section 24, Sections 29. 24 — 2 and 29. 24 — 5. ) 

IN'PKRNAL REVENUE CODE 

1949-8-18015 
I. T. 8987 

The Alabama gross receipts (sales) tax imposed by section 758, 
article 10, Title 51, Code of Alabama, 1940, is imposed upon the 
vendor and is deductible by him under section 28(c) (1) of the 
Internal Revenue Code. Such tax should be capitalized by a vendee 
who pays the tax in connection with the purchase of equipment 
for use in trade or business where the cost of such equipment is 
required to be capitalized for Federal income tax purposes. 

The Alabama use tax imposed by section 788 (as amended), article 
11, Title 51, Code of Alabama, 1940, is imposed upon the vendee and 
is deductible by him under section 28 (c) (1) of the Internal Revenue 
Code. Such tax may not be capitalized except as provided in section 
24 ( a ) (7) of the Code, 

Advice is requested whether a vendee may deduct the Alabama 
gross receipts (sales) tax and the Alabama use tax, for Federal income 
tax purposes, where such taxes are paid in connection with the pur- 
chase of equipment for use in the vendee's trade or business. 

Sections 758 and 776 of article 10, Title 51, Code of Alabama, 1940, 
provide in part as follows: 

SEC. 758. Txx LEvlED oN CrRoss REOEIPTS. — There is hereby levied, in addition 
to all other taxes of every kind nosv imposed by law, and shall be collected 
as herein provided, a privilege or license tax against the person on account 
of the business activities and in the amount to be determined by the application 
of rates against gross sales, or gross receipts, as the case may be, as follows: 
(a) Upon ever'y person, firm or corporation engaged, or continuing within this 
State, in business of selling at retail any tangible personal property whatsoever, 
including merchaudise and commodities of every kind and character, (not in- 
cluding, however, bonds or other evidences of debt or stocks) 

SEc. 776. T~ To BE ADDED To PURcHABE PEIOE i REFUND8 UNLAWFUL; PEN- 
mrv. — It shall be unlawful for any person, firm, corporation, association or 
copartnership engaged in or continuing within this State in the business for which 
a license or privilege tax is required by this article to fail or refuse to add to 
the sales price and collect from the purchaser the amount slue by the taxpayer 
on account of said tax provided herein, or the amount due by said taxpayer on 
account of any taxes provided herein 

Section 28(c) (1) of the Internal Revenue Code provides that in 
computing net income there shall be allowed as deductions taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material. 

Section 28(c) (8) of the Internal Revenue Code, relating to retail 
sales taxes, provides as follows: 

(8) RErxII, s~txs Tax. — In the case of a tax imposed by any State, Territory, 
District, or possession of the United States, or any political subdivision thereof, 
upon persons enga ed in selling tangible personal property at retail, which is 
measured by the gross sales price or the gross receipts from the sale or which 
is a stated sum per unit of such property sold, or upon persons engaged in 
furnishing services at retail, which is measured by the gross receipts for fur- 
nishing such services, if the amount of such tax is separately stated, then to 
the extent that thc amount so stated is paid by the purchaser (otherwise than 
in, connection Icith the purchaser's trade or business) to such person such amount 
shall be n)lowed as a deduction in computing the net income of such purchaser 

s4„. DIO ~o 
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as if such amount constituted a tax imposed upon and paid by such purchaser, 
[Italics supplied. ] 

Section 28 (c) (3) of the Code, supra, is not applicable to the instant 
case since that section precludes the vendee from deducting a retail 
sales tax where the tax is paid in connection with property purchased 
for consumption or use in the vendee's trade or business. 

It is held that the tax imposed by section 758& article 10, Title 5], 
Code of Alabama, , 1940, is imposed upon the vendor and is deductible 

by him under section 23(c) (1) of the Internal Revenue Code. There- 
fore, the amount expended by the vendee is not deductible by him as 
a tax. If the cost of the equipment purchased by a vendee is required 
to be capitalized for Federal income tax purposes, the amount of the 
tax attributable to the equipment should also be capitalized. 

With respect to the Alabama use tax, section 788, as amended& and 
section 791, article 11, Title 51, Code of Alabama, 1940, provide in 
part as follows: 

SEC. 788. PRoPERTY TsxED; PERso&xs Lrxsrs. — (a) An excise tax is hereby 
imposed on the storage, use or other consumption in this State of tangible per- 
sonal property purchased at retail on or after the first of March, 1989, for storage, 
use or other consumption in this State * * ": regardless of vvhether the re- 
tailer is or is not engaged in business in this State * * * Every person stor- 
ing, using or otherwise consuming in this State tangible personal property pur- 
chased at retail shall be liable for the tax imposed by this article, and the liability 
shall not be extinguished until the tax has been paid to this State; provided, 
however, that a receipt from a retailer maintaining a place of business in this 
State or a retailer authorized by the department [department of revenue of the 
State of Alabama], under such rules and regulations as it may prescribe, to col- 
lect the tax imposed hereby and who shall for the purposes of this article be 
regarded as a retailer maintaining a place of business in this State, given to the 
purchaser in accordance with the provisions of section 791 of this title, shall be 
suifieient to relieve the purchaser from further liabiliiy for a tax to which such 
receipt may refer. 

SEc. 791. SEnnEa To C&». nscT T~x; RaovnxTzoNs; PE&xl Tv. — Every such seller 
making sales of tangible pers&&nal property for storage, use or other consumption 
in this State ~ * * shall at the time of making such sales or, if the storage, 
use or other consumption of the tan ible personal property is not then taxable 
hereunder, at the time such storage, use or other consumption becomes taxable 
hereunder, collect the tax imposed by this article from the purchaser, and give 
to the purchaser a receipt therefor in the manner and form prescribed by the 
department. The tax required to be eolleeted by the seller from the purchaser 
shall be displayed separately from the list, advertised in the premises, marked 
or other price on the sales check or other proof of sales. It shall be unlawful 
for any such seller to advertise or hold out or state to the public or to any 
customer, directly or indirectly, that the tax or any part thereof imposed by 
this article will be assumed or absorbed by the seller or that it will not be added 
to the selling price of the property sold, or if added that it or any part thereof 
will be refunded. 

The use tax imposed by section 788 (as amended), article 11, Title 
51, Code of Alabama, 1940, is imposed upon the vendee and is deduct- 
ible by him under the provisions of section 28(c) (1) of the Internal 
Revenue Code. Therefore, this tax may not be capitalized except 
as provided in section 24(a) (7) of the Code. 
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SEcTIoN 29. 28 (c) — 1: Taxes. 
(Also Section 24, Section 29. 24 — 5. ) 

INTERNAL REVENUE CODE 

[f 29. 23(c)-1. 

1949-3-13016 
I. T. 8938 

The Ohio use and storage tax imposed by section 5546 — 26, Ohio 
General Code, is imposed upon the consumer and is deductible by 
him under section 20(c) (1) of the Internal Revenue Code. Such 
tax may not be capitalized for Federal income tax purposes except 
as provided in section 24(a) (7) of the Code. 

Advice is requested whether a vendee may deduct the Ohio use and. 
storage tax for Federal income tax purposes. 

The pertinent provisions of the Ohio General Code relating to the 
use and storage tax read in part, as follows: 

SEc. &540 — 26. TAx I EVY oN STCBASE, USE, KTc, ; PUBPosE; RATEs; ExcEPTICNS. — 
For the use of the general revenue fund of the State, an excise tax is hereby levied 
on the storage, use, or other consumption in this State of tangible personal 
property purchased on and after the 1st day of January, 1980&, for storage, use, 
or other consumption in this State 

Each consumer, storing, using, or otherwise consuming in this State tangible 
personal property purchased for such purpose or purposes, shall be liable tor 
the tax imposed l&y this act, and such liability shall not be extinguished until 
the tax has been paid to this Sta. te; 

SEC. 5540-20. CoLLEOTIoN ANn PIYMENT or TAx. — Every seller, enga ed in the 
business of selling iancible personal property in this State, for storage, use, or 
other consumption in this State, t» which the provisions of section 5540 — 26 of the 
General Code apply, shall and any other seller who is authorized by rule or regu- 
lation of the commission to &i» so may collect from the consumer the full and exact 
amount of the tax payable in respect of each such storage, use, or con- 
sumption 

SEC. 5540 — 29. I its'r UBN IP ILES WITH COMMISSION; DUPLICATE AND PAYMENT 
To TBEAsUBEB; SELLKB. ] — Iqvery person storing, using, or consuming tangible 
personal property, the storage, use, or consumption of which is subject to the 
tax imposed by this act, when such tax was not paid to a seller, shall 
file with the commission a return " * * At the time of filing each such return, 
each such person shall file with the treasurer of state an executed duplicate 
thereof and shall pay to the treasurer of state the amcunt of tax imposed by 
this act with respect to the purchases covered by the return. 

The payment to the State of the tax, interest and penalty assessed by the 
commission under this section shall relieve the seller, who sold the propertv with 
regard to the storage, use, or other consumption on which the tax was paid to 
the State under this section, from the payment to the State of the amount of 
the tax which he is required by this act to collect from the purchaser. 

Section 28(c) (1) of the Interual Revenue Code provides that in 
computing net income there shall be allo~ed as deductions taxes 
paid or accrued within the taxable year, with cert, ain exceptions not 
here material. Section 29. 28(c) — 1(&z) of Regulations 111 provides 
that in general taxes are deductible only by the person upon whom 
they are imposed. 

It is evident that the Ohio use and storage tax is a, tax upon the con- 
sumer, and, in general, the seller's responsibility is limited to collection 
of such tax from consumers and payment of the tax to the State. 

Accordingly, it is held that the Ohio use and storage tax imposed 
by section 5546 — 26, Ohio General Code, is imposed upon, and de- 
ductible. by, the consuzner uncler section 28(c) (1) of the Internal 
Revenue Code. Therefore, this tax may not be capitalized except as 
provided in section 24(a) ('?) of the Cocle. 
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SEGTIQN 29. 28 (c) — 1: Taxes. 1949 8-18017 
I. T. 8989 

INTERNAL REVENUE CODE 

The taxes imposed by section 3 of Chapter 27, Kx«ao«i a'y 
Session, 1940, Session ~ws of Alaska, upon gross sales, exports»d 
remuneration for services do not constitute retail sales taxes wit»n 
the meaning of section 23(c) (3) of the Internal Revenue Code, 
and, for Federal income tax purposes, they are not deductible under 
that section by a purchaser. Such taxes are deductible undei sec- 
tion 23(c) (1) of the Code by the seller of the goods, both at retail 
and wholesale, and/or the one receiving the remuneration for 
services. 

A. dvice is requested whether the taxes on gross sales, exports, and/or 
remuneration for services, levied by the Territory of Alaska, are 

deductible by the purchaser. 
Under section 8 of Chapter 27, Extraordinary Session, 1946, Session 

Laws of Alaska, the Alaska World War II Veterans' Revolving Fund 
was created, and a "tax" is levied to carry out the purposes of the 
World War II Veterans' Act on gross sales, exports, and/or remunera- 
tion for services, to be collected and deposited in the revolving fund. 

The pertinent provisions of the above-cited act are in part as 

follows: 
(a) * * * There is hereby levied the following tax to carry out the 

purposes of the Alaska World War II Veterans' Act on gross sales, exports and/or 
remuneration for services 

(1) One per centum of the gross revenue derived from all retail sales made 
in the Territory, said revenue being computed in dollars and the tax payable 
by the retailer, and/or 1 per centum of the gross revenue, computed in dollars, 
derived from services performed in the Territory, payable by the person receiving 
such remuneration; 

(2) One-half of 1 per centum of the gross revenue, computed in dollars, 
derived from wholesale sales made in the Territory, payable by the wholesaler, 
and one-half of 1 per centum of the gross market value, computed in dollars at 
the time of export, of all fish, gold, fur, lumber, and other commodities pro- 
duced, mined, caught, manufactured or processed in the Territory, payable by 
the exporter; 

Section 28(c) (1) of the Internal Revenue Code provides that iu 
computing net income there shall be allowed as deductions taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material. Section 29. 28(c) — 1(e) of Regulations 111 provides that 
in general taxes are deductible only by the person upon whom they 
are imposed. 

Section 28(c) (8) of the Internal Revenue Code, relating to retail 
sales taxes, provides as follows: 

(3) RarArr, sArzs TAx. — In the case of a tax imposed by any State, Territory, 
Fdstriet, or possession of the United States, or any political subdivision thereof, 
upon persons engaged in selling tangible personal property at retail, which is 
measured by the gross sales price or the gross receipts from the sale or which 
is a stated sum per unit of such property sold, or upon persons engaged in 
furnishing services at retail, which is measured by the gross receipts for fur- 
nishing such services, if the amount of such tax is separately stated, then to 
the extent that the amount so stated is paid by the purchaser (otherwise than 
in connection with the purchaser's trade or business) to such person such 
amount shall be allowed as a deduction in computing the net income of such 
purchaser as if such amount constituted a tax imposed upon and paid by such 
purchaser. 

It is held that the taxes imposed by section 8 of Chapter 27, Ex- 
traordinary Session, 1946, Session Laws of Alaska, do not constitute 
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retail sales taxes within the meaning of section 28(c) (8) of the In- 
ternal Revenue Code, supra, and therefore are not deductible under 
that section by a purchaser. Such taxes are deductible under section 
98(c) (1) of the ('ode by the seller of the goods, both at retail and 
wholesale, and/or the one receiving the remuneration for services. 

SEcTI0N 29. 98(c) — 1: Taxes. 

INTERNAL REVENUE CODE 

1949 — 10-18085 
I. T. 89M 

The tax imposed by the Cigarette Tax Act of the State of New 
Jersey (chapter 05, P. L. 1948, as amended), effective July 1, 1948, is 
deductible for Federal income tax purposes under section 28(c) (1) 
of the Internal Revenue Code by licensed distributors who purchase, 
affix, and cancel the cigarette tax stamps and by licensed consumers 
who remit the tax directly to the State. The tax is not a retail sales 
tax and is not deductible by purchasers under section 28(c) (8) of 
the Code, 

Advice is requested whether a purchaser may deduct, for Federal 
income tax purposes, the tax imposed by the Cigarette Ta~x Act of the 
State of New Jersey (chapter 65, P. L. 1948, as amended. ), which 
became efFective July 1, 1948. 

The tax in question is imposed on the sale, use, or possession for 
sale or use within the State of New Jersey of all cigarettes at, the rate 
of 1I/2 cents for each 10 cigarettes or fraction thereof. The law de- 
fines and provides for the licensing of a "distributor, " "wholesale 
dealer, " "retail dealer, " and "consumer. " Pertinent excerpts from 
the law provide as follows: 

102. DEFINITIQNs. 

c. "Distributor" means and includes any person, wherever resident or located, 
who brings or causes to be brought into this State unstamped cigarettes pur- 
chased directly from the manufacturers thereof; and also any person who manu- 
factures or produces, or causes to be manufactured or produced, cigarettes and 
sells, uses or distributes the same within this State. 

f. "Consumer" means any person except a distributor who brings or causes 
to be brought into this State for consumption, storage or use in this State ciga- 
rettes to which New Jersey revenue stamps have not been attached. 

205. Rzronrs RzqvIIcm; PEN%I, TY REQvIRED FQR Nor FILING REPoRTs. 

L&"very licensed distributor shall file with the director [director of the division 
of taxation, State department of taxation and finance] on or before the twentieth 
day of each month, a report in such form as the director shall prescribe, which 
report shall disclose the number of cigarettes on hand on the first and last days 
of the calendar month immediately preceding the month in vvhich such report is 
required; together with such i»formation concernin the amount of stamps 
purchased, used, and on hand during the report period; together with any other 
inforI»ation for the report period that the director shall prescribe. 

Every licensed consumer who has acquired cigarettes for use, storage or con- 
sumption subject to the tax shall, on or before the twentieth day of the month 
followiu ~ receipt of such cigarettes, conIplete and file with the director, in such 
form as the du ector shall prescribe, a report showing the amount of cigarettes 
so received. Said report shall be accompanied by a remittance for the full amount 
of the tax due. 
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401. DrsxcToa To PaovxrE REvENEE STAMps. 
The taxes imposed and levied by this act shall be paid through the use of 

stamps, except as provided in section 205 (consumers) of this act. The director 
shall * ": * provide for the sale thereof to licensed distributors. Only 
licensed distributors shall atlix and cancel stamps. 

There is no provision of the New Jersey statute requiring whole- 
sale or retail dealers to purchase, affix, and cancel cigarette tax stamps 
or to make direct remittances of the tax to the designated State official. 
Therefore, it appears that there are two classes of taxpayers, i. e. , 
licensed distributors who pay the tax by affixing and canceling stamps 
and licensed consumers who pay the tax directly without the use of 
stamps. 

Section M(c) of the Internal Revenue Code provides in part as 
follows: 

SEC. 23. DEDUCTIONS FROM GROSS INCOME. 

In computing net income there shall be allowed as deductions: 

(c) TAxES GEEERALLY. — 
(1) ALLowAEcE rN oENEEAL. — Taxes paid or accrued within the taxable 

year, except— 

(8) RETAIL sALEs TAx. — In the case of a tax imposed by any State, 
upon persons engaged in selling tangible personal property at retail, 
which * " * is a stated sum per unit of such property sold, 
if the amount of such tax is separately stated, then to the extent that the 
amount so stated is paid by the purchaser (otherwise than in connection 
with the purchaser's trade or business) to such person such amount shall be 
allowed as a deduction 

Section 29. M(c) — 1(e) of Regulations 111 provides in part that in 
general taxes are deductible only by the person upon whom they are 
imposed. 

It is clear that the New Jersey cigarette tax which is paid by means 
of stamps is imposed upon and paid by licensed distributors and that 
the cigarette tax which is paid. by monthly remittances is imposed upon 
and paid by licensed consumers. It is also clear that "persons engaged 
in selling tangible personal property at retail" are not subject to the 
tax. 

Accordingly, it is held that the tax imposed by the Cigarette Tax 
Act of the State of New Jersey is deductible for Federal income tax 
purposes under section 98(c) (1) of the Internal Revenue Code by 
licensed distributors who purchase, aflix, and cancel the cigarette tax 
stamps and by licensed consumers who remit, the tax directly to the 
State. The tax does not qualify as a retail sales tax within the mean- 
ing of section 23 (c) (8) of the Code, and it is not deductible by pur- 
chasers. 



SEUTIDN 29. 28(c) — 2: Federal duties and excise 
taxes. 

(Also Section 28 (a), Section 29. 28(a) — 1; 
Section 24, Section 29. 24 — 2. ) 

[$ 29. 23 (c)-2. 

1949-6-18088 
Mim. 6867 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 29— 
INCOME TAX. ; TAXABLE YEARS BEGINNING AFTER DECEMBER 61, 1941 

Deductibility of Federal stamp taxes paid on the issuance of 
bonds; limitation on the effective date of application of a previous 
ruling. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OI' INTERNAL RKVKNUEl 

Washington 8b, D. C. , February 88, 1NP. 
Collectors of Interna/ Eevlenue, Internal Revenue Agents zn Charge, 

and Otherg Concerned: 
SEC. 29. 28(c) — 2. FEDERAL DUTIES AND EXCISE TAXEs. — The fol- 

lowing statement is published pursuant to section 8(a) (8) of the 
Administrative Procedure Act: 

Relerence is made to that portion of section 28(c) of the Internal 
Revenue Code, as amended by section 111 of the Revenue Act of 1948, 
enacted February 25, 1944, which provides that: 

In computing net income there shall be allowed as deductions: 

( c ) TAxEs GENERALLY. — 
(I) ALLowANcE IN oENERAL. — Taxes paid or accruecl within the taxable 

year, except— 

(F) Federal import duties, and Federal excise and stamp taxes (not 
described in subpnrsgraph (A), (I)), (D), or (E) ), but this subsection 
shall not prevent such duties and taxes from being deducted under 
subsection (a). 

On the basis of the foregoing, this oSce issued a ruling designated 
as I. T. 8806 (C. B. 1946 — 2, 41) which reads, in part, as follow~s: 

(3) Federal stamp taxes paid by n corporation on the issuance of its 
bonds upon original financin, or refinancing, are exhaustible capital ex- 
penditures, amortizable over the term or life of the bonds; 

It has come to the attention of this o)Bce that, prior to the publica- 
tion of I. T. 8806 certain corporate taxpayers which paid Federal 
stamp taxes on the issuance of bonds deducted the entire amounts so 
paid on the'ir Fecleral income and excess profits tax returns under the, 

assunlption that such taxes were deductible as ordinary and neces- 
sary business expenses under the provisions of section 28(a) of the 
Internal Revenue Code. It appears that retroactive application of 
the ruling quoted above would create, in these instances, considerable 
hardship. 

Accordingly, it will be the administrative policy not to disturb such 
treatment with respect to returns filed for taxable years ended prior 
to the publication of I. T. 8806 where Federal stamp taxes paid by a 
corporation on the issuance of its bonds were deducted in their en- 
tirety in the year of payment or accrual. (See section 8791(b) of 
the Inter'nal Revenue Code; 26 U. S. C. 8791(b). ) 

Inasmuch as the rule a»»o»ncecl herei» merely limits the effective 
date of application of a previous ruling, and the needs of certain of 
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the taxpayers afi'ected thereby require immediate issuance of the 
rule, prior notice and public rule-making procedure in connection 
therewith are hereby found to be impract'icable, as they would delay 
promulgation of the rule. 

As this mimeograph is within the parenthetical exception to section 

4(c) of the A. dministrative Procedure Act, it shall be e8ective upon 
its filing for publication in the Federal Register. 

Correspondence relating to this mimeograph should refer to its 
number and the symbols IT: EIM. 

FRED S. MARTIN, 
Acting Come, ssioner 

Approved February 28, 1949. 
THOMAs J. LzNCII, 

Acti~@ Secretary o j the Treasury. 
(Filed with the Division of the Federal Register March 1, 1949, 8:49 a. m. ) 

SECTION 28 (k). — DEDUCTIONS FROM GROSS 
INCOME: BAD DEBTS 

SEGTIoN 29. 23(k)-5: Reserve for bad debts. 

INTERNAL REVENIIE CODE 

1949 — 2 — 18010 
I. T. 3986 

Method of accounting for bad debt reserves in the case of banks 

Consideration has been given to the question whether banks using, 
or changing to, the reserv~e method of accounting for bad debts for 
Federal income tax purposes may set up and carry such reserves on 
auxiliary records without including such reserves in their regular 
books of account. The question has also been presented. whether a 
bank which changes to the reserve method of accounting for bad debts, 
but which has previously set up on its books contingent. reserves or 
allocations of surplus against bad debt losses, may establish author- 
ized bad debt reserves by transfer out of existing reserves, which 
were not recognized for Federal income tax purposes, without loss 
of permissible deductions from taxable income. 

It is the position of this office that reserves for bad debts established 
by banks for Federal income tax purposes shou]d be refiected in the 
regular books of account. Such reserves are subject to adjustment 
by officers of the Bureau of Internal Revenue as in the case of other 
valuation accounts. Any adjustments so made will, of necessity, af- 
fect the surplus account rather than the income for the year in which 
the adjustment is made. Moreover, it is understood that the show- 
ing of bad. debt reserves against loans and discounts on the regular 
books of account and in financial reports is required by the Federal 
Reserve System, the Comptroller of the Currency, and the Federal 
Deposit Insurance Corporation. 

A. R. R. 377 (C. B. 4, 64 (1921) ) and A. R. M. 172 (C. B. I — 2, 48 
(1922) ) are not applicable to reserves for bad debts. Those rulings 
relate to deductions for depreciation with respect to assets which 
have been written down to values below the adjusted bases for depre- 
ciation and permit the use of. supplemental records for recording 
such bases for Federal income tax purposes, whereas loans and dis- 
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counts represent, a large portion of- a bank's assets which are required 
to be shown on its regular books of account. 

In the case of a bank which, at the time of changing to the reserve 
method of accounting for bad debts, already has on its books contin- 
gent reserves or allocations of surplus against future bad debt losses, 
which reserves or allocations have not been recognized for Federal 
income tax purposes as other than surplus, there is no objection to 
the creation of bad debt reserves (by transfer on the books) out of 
such items of contingent reserves or allocated surplus. Any adjust- 
ments in such reserves or allocated surplus will have no effect on the 
amount, allowable as a deduction on account of an addition to a bad 
debt reserve, 

SEcTIoN 29. 28(k) — 5: Reserve for bad debts. 

INTERNAL REVENUE CODE 

1949-9-18072 
I. T. 8950 

Nonretroactive application of I. T. 3936 (page 64, this Bulletin), re- 
lating to method of accounting for bad debt reserves in the case of 
banks. 

It appears that prior to publication of I. T. 8986 (page 64, this Bul- 
letin), numerous banks using, or changing to, the reserve method of ac- 
countin~ for bad debts had set up and carried reserves for bad debts 
on auxiliary records without including them in their regular books of 
account, which practice was accepted by the Bureau of Internal 
Revenue. 

Under authority contained in section 8791(b) of the Internal Rev- 
enue Code, I. T. 8986, supra, insofar as it requires a bank's bad debt 
reserves to be reflected in the regular books of account, will be applied 
only to taxable years ending after December 81, 1948. 

GEO. J. SCHOENEMAN) 
Colntssioner of Interna/ Revenue. 

Approved April 4, 1949. 
TIIoMAs J. LAUNCH) 

Acting 8eeretary of the Treasury. 

SEGTIQN 29. 28 (k) — 5: Reserve for bad debts. 1949-18-18110 
I. T. 8957 

INTERNAL REVENUE CODE AND REVENUE ACT OF 1926 

Use of bad debt reserves by dealers in personal property who 
report sales income on the installment basis. 

I. T. 2365 (C. B. VI — I, 69 (1927) ) modified. 

Reconsideration has been given to I. T. 2865 (C. B. VI — 1, 69 (1927) ) 
which holds in part that the use of a reserve for bad debts is not per- 
missible by a dealer in personal property on the installment plan who 
reports profits applica, ble to installment sales in accordance with the 
installment basis of accountin~ as contemplated by article 42, Regu- 
lations 69. Article 42 of Regulations 69 corresponds to section 29. 44 — 1 
of Regulations 111, promulgated under the Internal Revenue Code. 

In 0. D. 792 (C. B. 4, 86 (1921) ), it was held that a taxpayer selling 
personal property on the installment plan is entitled to deductions for 
unpaid installment obligations which become worthless and are 
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charged o8, without recovery of the property sold, to the extent of the 
capital portion of the worthless obligation, that is, the unrecovered 
cost of goods sold. Bad debt deductions are allowable in the case of 
a taxpayer keeping its accounts and filing its returns on the cash 
receipts and disbursements basis to the extent of the capital portion of 
worthless small loan accounts. (See Estate of 3faurice S. 8attsteim, , 
Tra'referee, v. Connn&sioner, 46 B. T. A. 774, acquiescence, C. B. 
1942 — 

1& 14, and Mimeograph 6209, C. B. 1947 — 2, 26. ) In Eir8t iVo- 

t'ona/Bank of Om~huv. Comnnissio~er (17B. T. A. . 1858, acquiescence, 
C. B. IX — 2, 20 (1980)), the United States Board of Tax Appeals 
(now The Tax Court of the United States) said (page 1366): "If the 
petitioner is entitled to deduct from gross income under its system of 
bookkeeping and reporting bad debts charged. ofF, it is entitled to the 
benefits of section 234(a) (5) of the Revenue Act of 1921 with respect 
to the setting up of a reserve for bad debts and deducting from income 
the addition made thereto each year. " The Board's order in that 
case was vacated in part (49 Fed. (2d) 70), but that statement of the 
Board, which statement was quoted with approval in the Saltstein 
case, ~copra, was not afFected. 

In the light of the foregoing, it is now the position of the Bureau 
that taxpayers using the reserve method of accounting for bad debts 
in accordance with section 28 (k) (1) of the Internal Revenue Code and 
regulations promulgated thereunder, and reporting income from 
installment sales of personal property on the installment plan in 
accordance with section 44(a) of the Code, upon adoption of the 
reserve method of accounting for bad debt losses from installment 
accounts, will, in computing net income, be entitled to deduct a reason- 
able addition to the reserve account. I. T. 2865, 8Mpra, is hereby 
modified. 

The reasonableness of an addition to a reserve for bad debts with 
respect to installment accounts will depend upon the total amount of 
the capital portion of such accounts outstanding at the close of the 
taxable year, the then balance in the reserve account, and the experi- 
ence of the taxpayer with respect to the installment accounts. As to 
the determination of the capital portion of such accounts, see section 
29. 44 — 1 of Regulations 111 and O. D. 792, supra. 

The requirements of the Bureau incident to the adoption of the 
reserve method in the first return of a taxpayer or in connection with 
a change in accounting for bad debts from the specific charge-oH 
method to the reserve method are the same whether installment sales 
or noninstallment transactions are involved. 

A taxpayer reporting income from installment sales on the install- 
ment basis in accordance with section 44(a) of the Internal Revenue 
Code and accounting for bad debts with respect to accounts other than 
installment accounts by using the reserve method may adopt such 
reserve method in accounting for bad debts relating to installment 
accounts, provided that (1) permission to do so is obtained in accord- 
ance with and subject to the terms provided by section 29. 28(k)- 
1(o) (2) of Regulations 111 and (2) accurate accounts are kept with 
respect to the reserve for bad debts relating to the installment, accounts 
separate from those with respect to the bad debt reserve set up against 
other accounts. 

In the case of a taxpayer filing a first return of income and selecting 
the reserve method of accounting for bad debts, or of a taxpayer filing 
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a return under permission to change to the reserve methocl in accord- 
ance with section 2cd. 2o&(k) — 1 of Regulations 111, the reserve method 
of accounting for bad debts may, at the election of the taxpayer. be 
used only with respect to accounts other than installment accounts. or 
only with respect to installment accounts, or both. If the taxpayer 
elects to use the reserve method in connection with both kinds of 
accounts, separate reserves must be maintained. 

SECTION 2'& (m). — DEDUCTIONS FROM GROSS 
INCOME: DEPLETION 

SEUTIoN 19. 23(m) — 1: Depletion of mines, oil 
and gas wells, other natur;ll deposits, and 
timber; depreciation of improvements. 

1949 10 — 13086 
Ct. D. 1f20 

INCOME TAX — INTERNAL REVENUE CODE AND REVENUE ACTS OF 1980 AND 
1988 — DECISION OF COURT 

1. GRoss INcoME — DEDUcTICNs — DEPI ETICN — OIL AvD GAS LEARE. 

Under a purported oil and gas lese providing for the lessor to 
receive 6&0 percent of the net profits instead of a gross royalty, the 
lessor retained an economic interest in the oil and gas in place and 
in colnputing income taxes was entitled to a depletion allowance only 
from cash paymeni. s actually received from the lessee rather than a 
depletion allow;lnce on one-half of the gross income from the 
property before deduction of expenses paid by the lessee. The fact 
that the lease provided for the paylnent of net profits instead of a 
gross royalty di&1 not est'lblish that the contract amounted to an 
absolute sal& of the oil before severance. 

2. DECIslov A&. FIRMED. 

Memorandum opinion of the Tax Court (December 18, 1942) 
a ffilrme d. 

IN '&'HE UVITED STATL'S CIRCUIT COURT OI' APPEALS FOR THE NINTH CIRCUIT 

Cor&nnissioner of Internal Rerenue, petitioner, v. Felix Oil Co. , a corporation, 
& espon dent 

Felia Oil Co. , a corporation, p& t'&tioncr, v. Com&rrissiot&er of fute& nat Rerenue, 
respondent 

[144 k'ed. (2d) 276] 

Upon petitions to review a decision of The Tax Court of the United States 

Before DENMAN, STEPHENs, and HEALT, Circuit Judges 

[August 2, 1944] 

OPINION 

HEAL, T, Circuit Judge: This case is before us on petitions of the Colnmissioner 
and the taxpayer to review a decision of the United States Tax Court entered 
upon a proceeding for the redetermination of deficiencies. The deficiencies were 
assessed as a result of the Commissioner's disallowance of depletion deductions 
claimed by the taxpayer in its income returns for 1937, 1938, and 1939, under 
sections 23(m) and 114(b) (3) of the Revenue Acts of 1936 and 1938. The facts 
were stipulated. 

In December, 1928, the taxpayer was the owner in fee of 160 acres of land 
located in the Ikettleman Hills in California. At that time it entered into a 
written agreement purporting to lease the land to the Petroleum Securities Co. 
for the terln of 20 years and so long thereafter as oil or gas might continue to be 
produced. This a reement has since remained in full force and effect. It is in 

form a lease, and save in one particular its provisions are very similar to those 
of the typical oil aud gas lease. The peculiarity lies in this: instead of rc- 
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taining a gross royalty, the lessor was to receive 50 percent of the "net profits. " 
The term "net profits" was defined as the proceeds of sale of the oil less the ex- 
penses of the lessee in drilling, pumping, storage, and the like, less also a number 
of other items such as State and county taxes, insurance, and general operating 
costs. While the agreement recites that it was given in consideration of the sum 

of $10, the actual amount paid to the lessor at the time of execution was $150, 000, 
The Commissioner, resting his argument mainly on the provision for the pay- 

ment of net profits, asserts that the contract is an absolute sale rather than a 
lease, that is to say, that the contract effected a disposition of all the taxpayer's 
economic interest in the oil in place. The consideration, he contends, was the 
$150, 000 payment plus a share of the net profits of the operation with no re- 
tention of any interest in the underlying oil. If the Commissioner's interpre- 
tation of the contract is correct the taxpayer would be entitled to no depletion 
allowance. Helvering v, Elbe Oil Land Development Cn. , 808 U. S. 872 [Ct. D. 
1822, C. B, 1988 — 1, 298]; Anderson v. Hels cring, 810 U. S. 404 [Ct, D. 1456, C. 3, 
1940 — 1, 108]; Blankensfiip v. United 8tates, 95 Fed. (2d) 507; NcLean v, 

Commissioner, 120 Feel. (2d) 942, However, the Tax Court, while recognizing 
the rule contended for by the Government, was of opinion that the contract did 
not amount to a sale of the oil before severance. It accordingly held that the 
deficiency assessments were unwarranted. 

Under the terms of the agreement the taxpayer retained all rights of owner- 
ship except those specifically disposed of therein. It retained reversionary 
rights in the property, and the ri ht of forfeiture in the event of the lessee's 
failure timely to prosecute drilling'; also certain rights in fixtures and equip- 
ment upon termination of the lease. As stressed by the Tax Court, the in- 
strument gave the lessee the right to explore the land for oil, and in the event oil 
were found, to operate on the land for the recovery thereof. . Said the court: 
"Owuership of the oil in place remained in petitioner as owner of the land aud 
did not pass to the lessee before severance. " It was thought that the provision 
for an equal division of the net profits of each paying well ". was merely the 
vardstick adopted by the contracting parties to measure the production acquired 
by the lessee and the production retained by petitioner as lessor. " Further, 
that the lessee received the proceeds of sale and paid the costs and expenses of 
production, not as the sole owner of the oil, but as one of two parties equally 
interested in the production and sale. The land, said the court, was furnished 
by the lessor, and the labor, capital, and management by the lessee. Particular 
significance was found in a provision to the effect that the lessor, if dissatisfied 
with the amounts realized by the lessee, mi ht require the latter to sell 50 percent 
of the production to purchasers of the lessor's own choosing. 

We see no reason for rejecting this interpretation of the contract. It is clear 
that the taxpayer retained an economic interest in the oil in place. It had s 
capital investment in the land and in the paying wells, and the income it re- 
ceived from production was not, we think, income arising from a sale of the 
oil before severance. Cf. Palmer v. Bender, 287 U. S. 551 [Ct. D. 641, C. B. XII-1, 
285 (1988) ]; Helvering v. Elbe Oil Land Development Co. , suprn, ; Helvering v. 
~ounfain Producers Corp. , 808 U. S. 876 [Ct. D. 1821, C. B. 1988 — 1, 848]. In the 
case last cited the Supreme Court said (p. 882) that "the term 'gross incorsc 
from the property' means gross income from the oil and gas * ~ '. and the 
term should be taken in its natural sense. With the motives which lead the tax- 
paver to be satisfied with the proceeds he receives we are not concerned. " 

In making its returns for the vears in question the taxpaver detlucted the 
depletion allowance from the cash payments actually made by the lessee for 
those years. In the proceeding before the Tax Court it claimed it had overpaid 
its taxes, that is to say, that it was entitled to depletion allowance of 27~/z per- 
cent on one-half of the gross income from the property before deduction of the 
expenses paid by the lessee. The Tax Court rejected the contention, holding 
that there had been no overpayment. 

We think the holding is correct. The allowance for depletion under section 
114(b) (8) is an amount equal to a stated percentage of the "gross income from 
the property" of the particular taxpayer. Helvering v. Twin Bell Oil Spndicnt& 
298 U. S. 812 [Ct. D. 905, C. B. XIV-1, 258 (1985) ]; Helvering v. Banlsl4ne 0(i 
Co. , 808 U. S. 862 [Ct. D. 1828, C. B. 1988 — 1, 806]. As we read the opinion is 
H'elvering v. Mountain producers Corp. , supra, a contention virtually identicai 
with that made by the taxpayer here was there rejected, the Court saying (p. 882) 
that it was not "at liberty to construct a theoretical gross income»y recourss 
to the expenses of production operations. " 

Affirmed. 
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SECTION 28(u). — DEDUCTIONS FROM GROSS INCOME: 
ALIMONY, ETC. , PAYNE iTS 

SEOTICN 29. 28(u) — 1: Periodic alimony payments. 

INTERNAL REVENUE CODE 

Payments made pursuant to an interlocutory decree of divorce in 
California and limited to its duration. (See I. T. 3984, page 54. ) 

SEcTIoN 29 28 (u) — 1: Periodic alimony payments. 

INTERNAL REVENUE CODE 

Withdrawal of modification of I. T. 3761 (C. B. 1945, 76). (See 
I. T. 8044, page 56. ) 

SECTION 28 (aa) . — DEDUCTIONS FROM GROSS INCOME: 
OPTIONAI. STANDARD DEDUCTION I"OR INDIVIDUALS 

SEUTIoN 29. 28 (aa) — 1: Standard deduction. 
(Also Section 25, Section 29. 253; Section 

51, Section 29, 51 — 1. ) 
INTERNAL REVENUE CODE 

1949-6-13039 
I. T. 3942 

For the purposes of sections 23(aa), 25(b), and 51(b) of the Inter- 
nal Revenue Code, the parties named in an interlocutory decree 
of divorce in the State of California are not considered as married. 

Advice is requested whether the parties named in an interlocutory 
decree of divorce in the State of California are considered, for Fed- 
eral income tax purposes, as married. 

Section 201 of the Revenue Act of 1048 (C. B. 1948 — 1, 211, 218) 
amends section 25(b) (2) of the Internal Revenue Code to provide in 
part that: 

(B) an individual legally separated from his spouse under a decree of divorce 
or of separate maintenance shall not be considered as married. 

This provision relates to the determination of marital status for the 
purpose of the credits provided by section 25(b) of the Code. Sim- 
ilar provisions for determination of marital status are included in 
section 28 (aa) (6) of the Code (as added by section 302 (c) of the Rev- 
enue Act of 1048), relating to the standard deduction, and in section 
51(b) (5) of the Code (as added by section 308 of the Revenue Act of 
1948), relating to joint returns. Congress clearly intended a uniform 
construction of all of these provisioiis. The rule with respect to the 
marital status of an individual legally separated from his spouse 
under a decree of divorce or separate maintenance is derived from 
the corresponding provision in section 22(k) of the Code, relating 
to the taN treatment of alimony and like payments. (See House of 
Representatives Report No. 1274, C. B. 1048 — 1, 241, 277, and Senate 
Report No. 1013, C. B. 1048 — 1, 285, 324. ) 

In I. T. 3761 (C. B. 1945, 76), it was held that "periodic" payments 
made pursuant to an interlocutory decree of divorce in the State. of 
California by a husband for the support of his wife are includible 
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in her gross income under section 22 (k) of the Internal Revenue Code, 
and are deductible by the husband under section 28(u) of the Code. 
The parties in such a case were considered "divorced or legally sepa- 
rated" for the purposes of section 22 (k) of the Code. 

It is held that, for the purposes of sections 28 (aa), 25 (b), and 51(b) 
of the Internal Revenue Code, the parties named in an interlocutory 
decree of divorce in the State of California are not considered as 
married. 

SECTION 24. — ITEMS DIVOT DEDUCTIBLE 

SzcTIoN 29. 24 — 2: Capital expen&litures. 

INTERNAL REVENUE CODE 

Alabama gross receipts (sales) tax paid by vendee in connection 
Ivith purchase of equipment for use in trade or business. (See I. T, 
8987, page 57. ) 

SzcTIoN 29. 24 — 2: Capital expenditures. 

INTERNAL REVENUE CODE 

Federal stamp taxes paid by corporation on issuance of its bonds, 
Nonretroactive application of I. T. 8806 (C. B. 1946 — 2, 41). (See 
Mim. 6867, page 68. ) 

SzcTIoN 29. 24 — 5: Taxes and carrying charges 
chargeable to capital account and treated 
as capital items. 

INTERNAL REVENUE CODE 

Alabama use tax. (See I. T. 8987, page 57. ) 

SzrTIoN 29. 24 — 5: Taxes and carrying charges 
chargeable to capital account and treated 
as capital items. 

INTERNAL REVENUE CODE 

Ohio use and storage tax. (See I. T. 8988, page 59. ) 

SEUTION 19. 24 — 6: Losses f rom sales or ex- 
changes between certain classes of persons. 

1949 — 10 — 18087 
Ct. D. 1719 

INCOME TAX — INTERNAL REVENUE CODE — DECISION OF COURT 

1. GRoss INCQME — DEDUcTIoNs — LossEs FRoM SALEs os ExcHANGE8 
oF PRoPERTY — SALK oF PARTNKasHIP AssETS To CQKPQKATIoN, 
AND DIssoLUTIoN oF PARTNERSHIP. 

Taxpayers were members of a partnership which sold most of the 
assets used by it in their banking business for cash to a corporation 
formed to take over and continue the business. The majority of the 
capital stock of the corporation was owned by the taxpayers. The 
proceeds of the sale were distributed to the taxpavers. At the time 
of the transfer, certain securities included in the assets showed a 
gain in value over their cost, while others showed a loss. In com- 
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putin net income the Commissioner included the capital gains but 
disallowed the capital losses. Certain securities in default were 
owne&1 by the partnership which the partners tendered and the 
corporation accepted, plus cash, as a contribution to the corpo- 
rate surplus. IIeN: 1. Taxpayers are prohibited by section 
24(b) (1) (B) of the Internal Revenue Code from taking a dedllc- 
tion for losses resulting from the sale. 2. Upon the final winding up 
an&1 liquidation of the partnership, the individual partners are not 
entitled to a deduction for loss, either in the light of the proper «&n- 
struction of section 24(b) (1) (B) of the Code, or as a proven loss 
upon the partnership investment. 8. The partners individually 
made the contribution of the securities in default to the corpora- 
tion's capital surplus, and there was no sale or exchange resulting in 
a completed transaction showing a realized loss. 
2. DEcIsIoN REvi&RsKD IN PART AND AFFIRMED IiN PART. 

Decision of The Tax Court of the United States (8 T. C. 1019) 
reversed in part and I&ffirmed in part. 
8. CERTIORa &&I DENIED. 

Petition for certiorari denied (885 U. S. 892) December 18, 1948. 

UiNITE&& STATES C&RcUIT Coui&T oF APPERLs Foa THE SEcoND Allot. IT 

Comr&&issioner of Internal Rc& ma&', petitioner on remew, v. Cieorgo Whitney, 
respondent on repiew 

george Wkitney, petitioner on review, v. Con&missioner of Internal Itevenne, 
respondent on r&view 

and twelve Consolidated Cases 

Befoie SwaN, Cz, nRK, and FnxNIc, Circuit Judges 
On petitions to I'eview decisions of The Tax Court of the United States 

[August 11, 1948] 

OPINION 

CMIRIc, Circuit Jiidge: For many years the partnership ot' J. P. Morgi&n & Co. 
carried on a general b;mking business in Ne&v York City in the firm name, and 
in Pliiladelphia under the naiue of Drexel t's Co. In the latter p;irt of 1989 the 
partners decided that their New York business should be incorporated as a trust 
company, and arrangemenis to that end — which involved also the complete 
separation of the Philadelphia business — were completed in March, 1040. On 
March 29, the State superintendent of banks issued a certificate authorizing 
J. P. Morgan ds Co. Incorpor;ited to transact, the business of a trust compauy 
in New York City. The following day, Saturday, I&farch 80, a special inc&t- 
ing of the directors of the corporation was held. The directors were the 16 
partners of the firn&. At this meeting a r&solutiou was adopted authorizing 
the corporation to purchase the assets and to assutne the liabilities and obligii- 
tions of the iirin iis set forth in a bill of sale and agreemeut presented to the 
meet, ing. The bill of sale and agt'eon&ent was executed hy the firm, the 10 
individual partners, and the corporation on tliat dat&. By it "the firm and 
each of the partners, respectively, " sold and transferred to the nesv banking 
corporation all title to the finn "assets, rights and properties, " detailed by 
schedule and of the aggregate agreed value of $597, 098, 181. 87, agaiust the as- 
sumption by t)&e corporation of liabilities to depositors and others of $584, 882, — 

787. 78. The difference &&f $12, 265, 894. 00 xvas paid to the firm; then it (less the 
sum of $5i&, 078. 01 tontribiited t&& the corporation under circumstances stated 
below) w:is deposited to the accounts in the banl- of the 18 firin members in the 
proportionate;imounts of their interests in the partnership. Among other pro- 
visions of the hill of sale and agreement was a promise by each of the partners 
not to engage in aiiy banl&ing or othei business in New York City or elsewhere 
un&1& r the name of J. I'. Morgan c&c Co. , or any other similar name, except as an 
offic&r, director, or employe& of the bank. A stockholders' meeting thc same 
d;iy ai&pr&&v& 6 the action of the directors and confiriiied the execution and ac- 
ceptance by ili& banle of the 1&ill of sale and iigreement. The partners owned 
72, 9 pci«iit of the corporiitc stock and their relatives owned an additional 5. '3 



percent. The bank opened for business on Monday, April 1, while the affairs 
of the partnership were wound up by the settlement of accounts of March 80, 
1940. 

In the assets transferred by the firm to the corporation certain securities then 
showed a gain in value over their cost, while others showed a loss. The amounts 
of such capital gains and losses are not in dispute; but the treatment of them 
with respect to the 1940 income taxes of the 13 firm members is. In computing the 
net income of each of the 13 partners, the Commissioner included the capital gains, 
but disallowed the capital losses on the basis of I. R. C. section 24(b) (1) (B). 
Judge Leech, however, in a decision reviewed by the full Tax Court without dis- 
sent, held that the section did not prohibit deduction of these losses — being 
"partnership losses" — and therefore dii ected their allowance. 3 T. C. 1019. The 
Commissioner's petitions for reviev in each of the 13 cases raise therefore the 
question as to the appropriate construction of this statutory provision. 

For consideration of this question it is not necessary to set forth the details of 
each partner's interest or of other relevant facts, particularly as they are stated 
in the opinion below. ' For all the partners the short-term capital losses aggre- 
gated $1, 598, 871. 01; and the long-term capital losses, after applying the per- 
centages applicable in 1940 under I. R. C. section 117(b), amounted to $1, 280, - 
368. 01. The taxpayers' cross-petitions bring up separate issues concerning the 
disallowance by the Tax Court of losses claimed upon certain securities in default 
contributed by the firm to the corporation; we shall postpone discussion of this 
phase of the appeal until later. 

Section 24(b) (1) (B) prohibits any deduction, in computing net income, for 
losses from sales or exchanges of property — except in the case of distributions in 
liquidation — )between an individual and a corporation ivhose stock is more than 
50 percent oivned by or for him. ' Our problem is shortly ivhether this provision 
includes or excludes partnership holdings. The provision was originally enacted 
in 1934 as section 24(a) (6) (B); it then included, in addition to the present pro- 
hibition, only those between "members of a family. " It reached substantially its 
present form in 1937, when there were added to the prohibited groups: two per- 
sonal holding companies with stock ownership of more than 50 percent in or for 
the same individual; the grantor and fiduciary of any trust; the fiduciaries of two 
trusts from the same grantor; the fiduciarv and beneficiary of any trust. Among 
rules for the determination of stock ownership are subdivisions (B) and (C) of 
I. R. C. section 24(b) (2), providing that an individual shall be considered as own- 
ing "the stock owned, directly or indirectly, by or for his family, " and "the stock 
owned, directly or indirectly, by or for his partner" (jhe first, B; dating froin 
1934, and the second, C, from 1937) . Further, as is well known, a partnership 
js not taxable; the individual partners are liable in their individual capacity for 
both individual income and their respective shares of partnership income com- 
puted according to the statutory rules. I. R. C. sections 181 — 183. 

IVhen these detailed statutory provisions are read against the background of 
the legislative history and the problem as it was presented to the Congress in 
1934, we cannot feel that there can be any serious doubt as to the legislative intent 
or anv substantial ground for believing that Congress intended to leave so large 
a loophole — almost as large as the one it ivas tiying to close — froin its prohibi- 
tjon against deductible losses upon transfers between closely related persons or 
groups. Indeed, the only thing which would give us pause is the unanimous de- 
cjsjon of the Tax Court, whose expert view is always entitled to respectful con- 

r The partners were: J. P. Morgan, Thomas W. Lamont, Junius S. Morgan, George 
Whitney, R. C. Lejjjngwell, Francis D. Bartow, Arthur M. Anderson, Thomas S. Lamout, 

p Iiavison, Charles D. Dicl-ev, Henry C. Alexander, I. C. Raymond Attdn, and William A. 
Mitchefi. Three of the partners have since died and are now represented by their 
executors; J. P. Morgan died before the petitions to the Tax Court, while Francis D. 
Bartow died during their pendency, and Thomas W. Lamont after the filing of the petitions 
for review. 
2 SEC. 24. ITEMS NOT DKDUCTIBLE. — 

* s s 
(b) LossEs FRGPR SALEs oR ExcHANGE$ GP PRoPERTY. — 

(I ) Lossus DisALLowED. — In computing net income no deduction shall in any case 
afiowed in resPect of losses from sales or exchanges of ProPerty, directly or 

indirectly— 
v t 

(B) Except in the case of distributions in liquidation. between an individual 
and a corporation more than 50 per centum in value of the outstanding stock of 
which is owned, directly or indirectly, by or for such individual; 
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sideration. ' We cannot avoid believing that it has become entangled in the 
jurisprudential aspects of sc&-& a]led le al "entities" to such an extent as to cause 
it to overlook the real meaning and purpose of these enactinents. In fact they 
had not then been so authoritatively explained as is now the situation since the 
more recent decision of the Supreme Court in i]I«Williams v. G. I. R. , 881 U. S. 694 
[Ct. D. 1686, C. P&. 1047 — 2, 84], which we cite below. The circumstances under 
which a jural aggregate — admitteclly the status of a partnership under the Fed- 
eral revenue lavvs and the Uniform partnership Act — may become a jural entity 
are fascinating in their possibilities for semantic dispute. But this should not 
be allowed to go so far as to draw all teeth from a statute carefully directed at 
what the legislative body viewed as the evil of "tax evasion, " We may come 
back to this jurisprudential debate to discuss briefly some of the sug estions 
urged upon us; but first and most important must be a. consideration of the statute 
itself against its baclcground. 

The statute was passed as a part of the dramatic investigations of' and legis- 
lative attack upon "tax evasion" which developed as a concomitant of the great 
loss in security values from 1920 on to the date of the legislation. The volume 
of realized losses in such investments and the question of realization itself 
provoked legislative attention. For the investigation in which this very firm 
prominently;ippeared had brought out thai it vvas possible for taxpayers to go 
through the forin of realization of a loss by a transfer where the economic 
attributes of ownership were retained. This we pointed out in dealing with the 
sperial restrictions made by this same general legislation upon the offset of 
partnership capital losses against individual capital gains in reversing the de- 
ductions allotved in 8 T. C. 1217 to a partner of this firm. G. I. R. v. Latria&tt, 2 
(, 'ir. , 156 Fed. (2d) 800, certiorari deniecl 829 U. S. 782. Whether or not the 
Congress went firrtlier than a fair adjustment of equities would require, whether 
in truth it may be "shocking to i. he sense of justice, " as the taxpayers assert, 
that capital gains be taxed and losses disallowed, is not for us to say. At least, 
however, the legislative approach is unclerstandable against this background. 
But it would hardly be understandable were we to consider the purpose to be 
to permit just that 1'orm of realization of a loss condemned in an individual 
whenever it was done through the simp]v added legal device of the partnership, 
and particularly when this would leave untouchecl the more spectacu]ar cases 
which the investigation of the Senate Committee on Ban'kiiig and Currency had 
brought to public attention. G. I. R. v. Lamont, supra, 156 Feel. (2d) at page 
808, 

The &inly reason for such a differentiation sug, , ested by the Tax Court or by 
the taxpayers is the difhculty "of determining the bona fides" of transactions 
shoiving large tax losses between members of families and between individuals 
and the corporations they controlled. No reason is suggested why these diffi- 
eulties of proof would not be, if anyt]iing, increased by the interposition of the 
partnership device. But the Supreme C'ourt has shoivn that this is at best 
an inadequate explanation of the legislaiion. It says, per lr. Chief Justice 
Vinson in the case to which we have already referred: Moreover, we think the 
evidentiary problem was not the only one which Congress intended to meet. 
Section 24(b) states an abso]ute prohibition — not a presumption — against thc 
a]loivan&e &&f losses on any sales between the members of certain designated 
groups. Tice one common chariicteristic of ihese groups is that their members, 
althougii distinct legal entities, c. nerally have a near-identity of economic inter- 
ests. It is a fair inference that even legally genuine iutra-group transfers 
were not thon ht to result, usuiilly, in economically genuine realizations of loss, 
and accordingly that Congress did not deem them to be appropriate occasions 
for the alloivance of deductions. " ]I«Will]i&ms v. G. I. R. , sapra, , 891 U. 8 at 
page 600. 

And then the C&ourt goes on to quote from the ]egishitive hist&&ry of the 1084 
legislation to demonstrate tli&it the purpose w is this and could not have been 
to exclude transfers made "through the medium of the Stock h]&xchange, unless 
it wanted to leave a. loophole almost as large as the one it set out to close. " 881 

'Notwithstanding legislative repeal of the rule of Dohson, v. C. I. R. , 320 U, 8, 489 
[Ct. D. 1597, C. B. 1944, 56], by amendment of 1. R C. section 1141(a) by chapter 646, 
Pub]ic L&iw No. 773, 80tl& Cong. 2d sess. , June 25, 1948, section 36. While this statute 
&loca not become e((ective until Sept. 1, 1948, our question here, being the interpretation 
of n statute, is reviewnbl& under &Mew&tllin&ss v. C. I. R. , 331 U. 8. 694; B&»g)&n»&'s Tr«et 
V, C. I, R. , 325 U. S. 365, 168 A. L. R. 1175 [Ct. D. 1643, C. B. 1945, 103]; N. Y. Stocks V. 
C. I. R„'& Ci& . . 164 1)cd. (2&1) 75: C. I. R. V. Ifo)&n, 4 Cir. , 158 Fed. (2d) 82 [Ct. D, 1682, 
C. B. 11)4 1, '-". &1. 

845516' — 49 — 6 
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U. S. at page 701. XVhile the stress in the legislative history is upon what were 
termed "family losses, " there is not the slightest suggestion that the interposi- 
tion of a partnership would aftord a corrective element. Indeed, all the reason- 
ing is to the contrary. H. R. Rept. No. 704, Committee on AVays and Means, 
78d Cong. , 2d sess. , C. B. 1989 — 1 (Part 2), 554, 571; S. Rept. No. 558, Committee 
on Finance, 78d Cong. , 2d sess. , C. B. 1989 — 1 (Part 2), 586, 607. This is empha- 
sized by the statutory language reaching sales "directly or indirectly" between 
the prohibited groups. C. I. R. v. Xohn, 4 Cir. , 158 Fed. (2d) 82. ' A fina 
clinching demonstration of the legislative intent is found in the 1987 amend- 
ments, particularly the provision quoted above from section 24(b) (2) (C) that 
an individual shall be considered to own stock owned by a partner. The desir- 
ability of the change to avoid small differentiations in the coverage of the 
prohibition is explained in H. R. Rept. No. 1546, 75th Cong. , 1st sess. , C. B. 1989-1 
(Part 2), 704, 722 — 724, which also points out that the statutory examples are 
not exclusive, since the Government can deny losses where the sales are not in 
fact bona fide. The view taken by the Tax Court therefore requires a differen- 
tiation so fine as that between a joint sale made by an individual and his partner 
and one made by the partnership itself — a differentiation without substance or 
reality in the light of the legislative purpose. The Tax Court cited the legislative 
history discussed in C. I. R. v. Lampnt, »upra, as supporting special treatment 
of partnerships; but that exceptional treatment in the particular instance pf the 
extent to xvhich capital gains might be offset by capital losses is strong evidence of 
unexceptional treat&nent elsewhere. Indeed, as we there pointed out, citing 
Tet&berger v. C. I. R. , 811 U. S. 88 [Ct. D. 1470, C. B. 1940 — 2, 228], the result 
was otherwise before the statutory enactment and again after restoration of the 
earlier law in 1988. 

Other provisions of the Internal Revenue Code also appear to us to lend 
support to the Co&nmissioner's interpretation of the provision here involved. 
Thus section 8797(a), a section of definitions, goes so far as to provide that, 
except as otherwise provided or manifestly incompatible with the intent, the 
term "person" shall be construed to include both an individual and a partnership, 
and the term "partnership" includes "a syndicate, group, pool, joint venture, 
or other unincorporated organization" not a trust or estate or a corporation. 
Surely one could not avoid the effect of this specific prohibitory legislation by 
associating himself with a groaf& or pool; nor may the extent of coverage of the 
Act turn upon how far local law treats a joint venture as a partnership. And 
there is nothing in the Code which seems to us in any way inconsistent with the 
Commissioner's approach to the problem. 

The chief reliance of the Tax Court and of the taxpayers upon this appeal is 
upon the concept of a partnership as an entity, owning and transferring property 
apart from its partners. Thus the court cites as apposite that section of the 
Uniform Partnership Act (effective in New York) which defines a partner's 
"interest in the partnership" as "his share of the profits and surplus, " N. Y. 
Partnership Law, section 52, thus overlooking the immediately more apposite 
provision that the "propertv rights of a partner" are not only "(b) his interest 
in the partnership, and (e) his right to participate in management, " but also "(a) his rights in specific partnership property. " Id. , section 50. And the exist- 
ence of individual rights in specific partnership property is clinched by id. , section 
51, "A partner is coowner with his partners of specific partnership property hold- 
ing as a tenant in partnership, " the incidents of this tenancy being thereupon set 
forth in some five subdivisions. It is a matter of well-under. ul»d history 
(to which we have often referred, as in the cases from this circuit cited below) 
that the drafters of the Act rejected the entity theory for "the common law 
pr aggregate theory. " See the authoritative articles bv the draftsman, Dean Lev;is: The Uniform Partnership Act, 24 Yale L. J. 617, 620; The Uniform Part- 
nership Act, 29 Harv. L. Rev. 158 — 192, 291 — 818. Accordingly the assent of all 
the partners is necessary in order to dispose of the good will of the business, 
pr to clo any act making it impossible to carry on its orclinary business, or to 
assign a partner's right in specific property of the firm. N. Y. partnership Law, 
section 20, paragraph 8 (b. c); section 51, paragraph 2(b). See Klamt&I& v. 
gardner, 114 N. Y. 158, 21 N. E. 99; Post»&an v. Rotea», (&5 Misc. 50, 119 N. Y S. 248; 
Freeman v. 4l&ramspn, 80 Misc. 101, 61 N. Y. S. 889. Here the sale tp the cpr- 

~ In view of the later decision of Htgaias v. Smith, 808 II. S. 478 (Ct. D. 1484, C. B 1940-1, 127], refusing to recognise such a sale to a wholly owned corporation, even before the statute, the result might perhaps be the same in the absence of statute. See Wiclvu&ire v. t »itcc& States, 6 Cir. , 116 I'ed. (2cl) 679; 1 Montgomery's Irederal Taxes — Corporations and Partnerships, 1947-48, 720. 
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portrtion could not have been validly accomplished without the express assent 
of the 18 partners, as, of course, they recognized by joining in the bill of sale 
and agreement and making the transfer of the assets. 

In support of its theory, the Tax Court cited certain of its decisions, including 
Allan 8. Lehman, 7 T. C. 1088, the affirmance of which in C. E. K v. Lehtttan, 2 Cir. , 
165 Fed. (2d) 888, certiorari denied 68 8. Ct. 1085, has become the main reliance 
of the taxpayers on this appeal. That case applied the unitary concept of a part- 
nership to the extent of reaching a result, which, we agree, was in line with 
ordinary business conceptions and the there practical statutory intent. There the 
taxpayer had become a partner in a brokerage firm in 1908 and the question was 
the valuation of a partnership interest sold by the taxpayer in 1937. The court 
held, for the purpose of finding the capital gain, that the date of acquisition was 
1908, thus rejecting several confiicting theories of the Commissioner: the various 
dates of purchases of items of firm assets, the date of the last change in 
personnel by the death of a partner, and so on. Judge L. Hand wrote the opinion; 
although we have pointed out the general acceptance of the "aggregate" theory 
in the Uniform Act and the Federal taxing statutes in some half dozen oy more 
decisions, most of them written by Judge IIand, ' these the taxpayers overlook in 
their emphasis upon this nonanalogous case, which, indeed, had been fore- 
shadowed on its narrow point by earlier~ases. ' 

In an acute analysis of the taxation of partnerships it is said that in the 
broader aspects of partnership law "the Uniform Act has coated the coinmon-law 
coownership theory with a thin veneer of the equity entity concept; but funda- 
inentally, the relationship is defined in terms of rights and obligations of the in- 
dividual partners. So, too, the tax law adopts the entity concept as a skin deep 
accounting expedient. , but the framework is that of the individual partner's 
profit and loss. " Rabkin and Johnson, The Partnership under the Federal Tax 
Laws, 55 Harv. L. Rev. 909, 915. And the authors state by way of conclusion: 
"In too many instances the Treasury and the courts have shied avvay from the 
plain implications of the statutory scheme: an income tax imposed upon the 
partners as individuals. Basically, the tax law adopts the common-law concept 
of the partnership as an aggregate of individuals operating the properties of the 
partnership enterprise as coowners. " 55 Harv. l . Rev. at page 949. There is no 
doubt that generally speaking under the tax law we must approach the partner- 
ship as an association of individuals who are coowners of its specific property and 
who are taxed, while the partnership is not. Hov:ever justified we have been in 
follovving business practices to treat a share of the firm itself apart from the indi- 
vidual interests, C. L R. v. Lehman supra, we cannot find . justification in the 
precedents and the statute for carrying the rule so far as to apply it by analogy 
to the oivnership of specific property or to disregard the direct specifications of 
individual ownership of partnership property. Certainly we cannot do so 
against ihe background of the statutory provisions when disregard of these pre- 
cepts would substantially emasculate the legislative prohibition. We conclude 
that on the Commissioner's petitions the decisions of the Tax Court must be re- 
versed for recomputation of the taxes on the basis of exclusion of these losses. 

It should be added that the taxpayers make an argument, not presented to the 
Tax Court, that these losses are within the statutory excepi. ion of payments in 
liquidation of the partnership. There se&ms a serious question here whether the 
statutory language of section 24(b) (1) (B) was intended to include morc than 
dividends in liquidation of a corporation. But assuming arguendo that it may 
apply also to a pat tnership, it is clear that here the paylnents were not in liquida- 
tion of the partnership, but were the fair consideration for the transfer of assets 

s Harri V. C. I. R. , 2 Cir. , 39 Fed. (2d) 546; FIeloering v. Walbridge, 2 Cir. , 70 Fed. (2d) 
683, certiorari denied 293 U. S. 594; Hetoering v. Archbald, 2 Cir. , 70 Fed. (2d) 720, 
certiorari &ieuied 203 17. o, 504; Rosvmoore V. C. I. R. , 2 Cir. , 76 I'ed. (2d) 520 [Vt D 1009, 
C. R, XIV — 2, 278 (1935) ]; IIelvering v. Smith, 2 Cir. , 90 Fed. (2d) 590 [Ct. D. 1297 C. R. 
1938 — 1, 277]; Wuliams v. JfcQo&can, 2 Cir. , 152 Fed. (2d) 570, 162 A. L. R. 1036 — all of 
them written t&y Judge I . Hand and cited by hi&a in C. I. R. v. Lehma«. supra. The Harris, 
Rossmoore, Smith, an&1 )Villiams cases are particularly emphatic in their statement of the 
actual rejection, for goo&i or ill, of the eutitv theory. See also Benjamin v. Hoey, 2 Cir, , 139 
Iced. (2d) 945, citing Ne«berger v. C. I. )t. , supra; First ilfecbanics Bank of Trenton v, 
C, I, R. , 3 Cir. , 91 Fed. (2d) 275; Barnet v. Leininger, 285 Ii. S. 136; aud cf. City Banli 
Foresters Trust, Co, v, United, Stat&a, Ct. Cl. , 47 Fed. Supp. 98, which was uot follosved iu 
the Lehman can&. ' As by the cases that appreciatiou in a partner's contribution to firm capital cannot be 
considered realised until liquid;&tiou of the firm, as in the Walbridge and Archbald cases, 
note 5 supra, and Chisholm v. C. I. R. , 2 Cir. , 79 Fed. (2d) 14, 101 A. L. R. 200, &ertiorari 
denied FIelorri ng v. &&h&shnhn, 296 U. S. 641, &vhirh werc discussed aud follo&ved in 
Flannery V. Unite&i &%tates, D. C. bid. , 5 Fed. Supp. G77, and Spaid v. United. States, D. C, 
Md. , 28 Fed, Supp. G&0, ailirmed Unite&t States v. I"lannery, 4 Cir. , 106 Fed. (2d) 315. 
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to the corporation. This was a sale, not a liquidation. 3f«the&os v. Sq«i& e, D. O, 
W. D. Wash. , 59 Fed. Supp. 827. 

The petitions for revieiv by the taxpayers deal with a different set of facts, 
which the Tax Court viewed dii'ferently. Our decision above on the issue raised 
by the Commissioner is such as to require affirn&ance on this point also, although 
the grounds taken by the Tax Court are in themselves a&(equate. The facts con- 
cern certain securities in default owned by the firm, but ivhose purchase by a true( 
company the parties believed to be prohibited by the New York banking law. 
the partners tendered, and the coi poration accepted, the defaulted securities of the 
value of $1, 472, 658, together with cash of $55, 073. 01, or a total of $1, 527, 731. 01, as a 
contribution to the corporate surplus. ' There were undisputed short-term and 
adjusted long-term losses over the cost of these assets in excess of 2 million 
dollars, but the taxpayers claim only a fractional part thereof, determined by ap- 
plying a fraction whose denominator is the total contribution . just stated and 
whose numerator is the sum of $856, 796. 42. This latter figure is the amount of 
a "special reserve" carried by the firm for the purpose of making payments to its 
retired employees. Since the partners had considered this fund, with its yearly 
additions from profit and loss, as entirely devoted to this purpose, so that the 
individual partners claimed no further interest in it even upon retirement from 
the firm and took contributions to it as &leductions in their income tax returns, 
with the approval of the revenue authorities, the contention is that these assets 
are charged with a trust or lien to the extent of the reserve an(1 thus losses to a 
like extent were deductible. 

Nevertheless the Tax (. "ourt found that the partners ha&i individually made 
the contribution to the corporation's capital surplus, and that there had been 
no sale or exchange resulting in;& completed transaction showing a realize&i 
loss. This is amply supported by the record. The contribution was in fact and 
in form made by, and accepted from, the partners, and no reference was made 
to the "special reserve. " Indeed it is conceded that the corporation in making 
its opening entries respecting the contributed cash and securities overlooked 
the "special reserve. " But in December, 1940, a resolution was passe&i directing 
that the suin of $856, 796. 42 be charged to surplus reserve and credited to the 
special reserve fund. This transfer ivas accordingly inade on the &orporation 
books. All amounts which had been paid by the corporation to the firm's ex- 
employees were then charged to the fund, as have been all like payments since. 
This belated step shows that the contributed securities were not actually sub- 
ject to a lien or trust and could not be considered more obligated for these 
payments than any other of the general assets of the firm. As a matter of fact, 
the corporation had expressly assumed the obligation to pay retirement allow- 
ances to these ex-employees by the hill of sale and. agreement of March 30, 1940, 
without mention of or reference to this reserve. Hence both on the ground 
taken below and the first ground stated in this opinion the taxpayer's appeals 
must fail. 

Finally the taxpayers make an overriding argument of 1«a~& s to the individual 
partners upon liquidation of the partnership which is ingeniously audacious. 
They say that, even if the firm losses are disallowed under section 24(b) (1) (B), 
nevertheless upon the final winding up and liquidation of the firm on March 30, 
1940, each partner sustained a loss measured by the adjusted cost of his interest 
in the partnership and the amount he received in liquidation. While the Tax 
Court did not discuss or even state this argument, it did say that losses "were 
sustained by each of the 13 partners" on the dissolution of the firm, and found 
the amount of such losses on three alternatiie hypotheses: (1) on their treat- 
ment as ordinary losses; (2) on their treatment as capital losses, with the 
holding period fixed by the time during which each partner held his partnership 
interest, and (3) on their treatment as capital losses, with the holding period 
fixed by the time during which the securities were o&vned by the firm. On 
these different hypotheses the losses would run in excess of a total of 5 &nillion 
dollars if ordinary losses, and slightly above and slightly under half that, amoilllt 
on each of the other assumptions. It is of course interesting that by the applica- 
tion of the first hypothesis, which the taxpayers have particularly stressed on 
argument here, losses based upon essentially the same set of facts which we 
have held disallowed under section 24(b) (1) (B) as capital losses to an amount 
slightly under 3 millions in total become transinuted into ordinary losses totaling 
in excess of 5 million dollars. 

& The cash was added to cause this contribution to balance with certain reserves carried on the partnership books as liabilities, including a general reserve of I'260, 178, 22, the special reserve of $856, 796. 42 discussed below, aud profit aud loss of 84]6. 761, 87 ail fpfg]jug 41, 527, 781. 01. 
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We do not think such deductions may be made by the individual taxpayers 
& ither in the light of the proper construction of section 24(b) (1) (B)», bey»d 
that, as a proven loss upon the partnership investment. Since the whole basis 
of the refusal of the deduction under section 24(b) (1) (B) is that the transfer 
is not such a change of economic interest as to be considered executed or closed 
to the point of realization of loss to the former owner, there is nothing which 
would change the prohibition by the added fact, obviously a usual one in the 
sitiiation, of termination of the partnership. There can be little reason for a 
transfer in substantial amount of firm assets to a corporation except the sub- 
stitution of the corporate way of doing business for the former partnership one; 
an&1 the prohiiiition of se&. tion 24(b) (1) (B), unless it is to be meaningless, 
must be iield to apply then equally or especially. But further, we do not see 
the basis for findiiig a partnership loss upon this liquidation in anv of the 
amounts stated. 

It may irideed be ini interesting question how far such a partnership loss on 
liquidation, apart fi'om the gains or losses the partner may show on his individual 
items of property, miiv be established in aiiy event. The cases cited by the tax- 
payers are not &xactli in point, since they deal with matters such as the time 
of realization of a gain on a capital contribution or of a loss on a. liquidation in 
kind of the contribution of a limited partner. ' Of course there may well be 
gain or loss in items as specific property; indeed section 24(b) (1) (B) then di- 
rectly applies. Beyond that a partnership voluntarily liquidated can hardly suffer 
a loss of good will in its change of manner of doing business, since it has taken 
the step of its own choice and free will, and its new form of operation is seemingly 
preferable to the parties. If, however, as the taxpayers assume, the process 
must be one of considering partnership gains and losses over the period of busi- 
ness activity to strike a ba. lance at the end, not &inly does the operation itself 
suggest doubis as to its validity, but the business history is here lacking to pro- 
duce the result. True a final ingenuity of argument is shown in the development 
of a basis of valuation, for the taxpayers argue that the cost price is the amount 
received for the assets, plus the losses on the securities transferred under their 
cost, while the realization price is the liquidating amounts paid the partners. ' 
Naturally, the amount of loss turns out to be once more the verv loss on ihe securi- 
ties themselves. 

The taxpayers support this result by assuming regularity of proceedings, with 
proper adjustments of gains and losses, in earlier tax payments, so that at dissolu- 
tion the partnership situation is properly reiiected by the condition of the securi- 
ties or assets fin'illy disposed of and the receipts therefor and distributions to 
the partners. Su&. h simplicity of result, leading to a desired, if not already 
visualized, sum, points to the artiiiciality of the process. How many problems 
involving all manner of disallowed losses (as in C. I. If. v. Latt&ont, supra) or un- 
admitted gains as on tax-exempt securities woul&1 actually arise on a detailed 
examination of firm historv we can only surmise. It seems clear that, if ever a 
loss upon an investment in a partnership is to be deducted, it must be based 
upon a more realistic foundation than the mere deduction of cash distributed, 
from cash received, plus investment losses. As the Commissioner su "gests, since 
all adjustments of the partners' interest or capital account are assumed to have 
been duly made, his interest at dissolution would always equal his distributive 
cash. Actually any additional loss must be a loss upon some specific property 
which then is nondeductible under the circumstances here by reason of section 
24(b) (1) (B). 

Hence on the lg pei:itions for review by the Commissioner, the decisions of the 
Tax Court will be reversed and the proceedings remanded for recomputation of 
the various taxes upon the basis of ex& lusion of losses as directed in this opinion. 
On the 13 petitions for review by the taxpayers, the decisions are alarmed. 

"Of the first group are the cases cited in note 6 supra; of the second group are Woodr«II 
v. CommissioneP, 88 B. T. A. 789, and Boettoher v. Commissioner, B. T. A. Mem. Op. yuly 
15, 1939, 1989 Prentice-Hall B. T, A. Memorandum Dec. , 89, 353, C. C. H. Dec. 10, 794 — A, 
which have not been authoritatively passed upou by appellate courts. See also U. S. Tress. 
Reg. ] 03, section 19. 118 (a) (13) — 1 and 2. ' As stated above, the amount actually distributed to the partners was $12, 210, 821, 08, 
representing the excess value of assets over liabilities paid them by the corporation of 
$12, 265, 894. 09, less the cash item of $55, 078. 01 wliich they contributed to the corporation, 
note 7 s«pro, The partners eventually realized a small additional sum — $80, 378. 14 — on 
the sale of their interest in xiorgan 8; Cie. , of Paris, a French partnership, to Morgan h Cie. , 
Inc. , as finallv settled in 194o. 
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SECTION 25. — CREDITS OF INDIVIDUAL 
AGAINST NET INCOME 

SEUTIoN 29. 25 — 3: Personal exemption, surtax 
exemptions, and exemptions for both normal 
tax and surtax. 

INTERNAL REVENUE CODE 

Parties named in an interlocutory decree of divorce in the State 
of California. (See I. T. 8042, page 60. ) 

PART IV. — ACCOUNTING PERIODS AND METHODS OF ACCOUNTING 

SECTION 48. — PERIOD FOR WHICH DEDUCTIONS 
AND CREDITS TAKEN 

SEUTIoN 29. 48 — 2: When charges deductible. 

INTERNAL REVENUE CODE 

1049 — 12 — 18102 
I. T. 8056 

Accrual and deduction, for I~"ederal income tax purposes' of vaca- 
tion pay in the case of certain railroad corporations which in 1941 
entered into agreements with labor unions as to nonoperating 
employees and in 1944 as to operating employees, which agreements 
provide for vacations with pay, or pay in lieu of vaca. tions, for em- 
ployees who rendered compensated service on not less than 160 days 
during the preceding calendar year. 

Advice is requested as to accrual and deduction, for Federal income 
tax purposes, of vacation pay of railway employees under certain 
agreements between railroad corporations and labor unions repre- 
senting such employees. 

The agreement entered into on December 17, 1941, as amended 
February 28, 1945, between several railroad corporations and 14 labor 
unions, provides in effect that beginning with 1042 a vacation with 

pay (varying from 6 to 12 consecutive work days), or pay in lieu of 
such vacation, will be granted to each nonoperating employee who 
rendered compensated service on not less than 160 days during the 
preceding calendar year. Similar agreements were entered into on 

May 17, 1044, and September 1, 1044, which agreements provide in 
effect that beginning with 1944 a vacation with pay, or pay in lieu of 
such vacation, will be granted to each operat'ny employee who ren- 
dered compensated service on not less than 160 days during the pre- 
ceding calendar year. These two agreements regarding operating 
employees were combined in a "Consolidated Uniform Vacation 
Agreement" entered into on June 6, 1945. 

The above-mentioned agreements provide that vacations may be 
taken from January 1 to December 81; that due regard shall be given 
to the desires and preferences of the employees in seniority order 
when fixing the dates for their vacations; that the rate to be used in 

the computation of the employee's vacation pay is, in general, the 
rate at which he is ~orking at the time of taking the vacation; and 
that, if a carrier finds that it cannot, release an employee for a vaca- 
tion during the calendar year because of the requirements of the 
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service, then such employee shall be paid an allowance in lieu of a 
vacation. 

Article 8 of the several agreements states that "No vacation with 
pay, or payment in lieu thereof, will be due an employee whose em- 
ployment relation with a carrier has terminated prior to the sched- 
uled vacation period ~ "' ", except that employees retiring 
under the provisions of the Railroad Retirement Act shall receive 
payment for vacation due. " It was agreed on June 10, 1042', by the 
carriers and the labor unions, that an employee's employment, rela- 
tion is not terminated within the application of article 8 when he is 
(a) laid oR or cut oR on account of force reduction if he maintains 
rights to be recalled, (0) on furlough or leave of absence, or (c) 
absent on account of sickness or disability. 

Section 48 of the Internal Revenue Code provides generally, with 
an exception that is immaterial here, that, deductions and credits shall 
be taken for the taxable year in which "paid or accrued" or "paid or 
incurred, " dependent upon the method of accounting used, unless in 
order to clearly reflect the income the deductions or credits should be 
taken as of a diRerent period. 

The general rule applicable to taxpayers which keep their accounts 
and file their returns on the accrual basis is that there should be 
charged against the income of a taxable year the expenses incurred 
in and attributable to the process of earning income during that, 
year, even though such expenses may not be paid until a subsequent 
year. Where all the event, s v;hich determine the liability of the tax- 
payer have occurred within the taxable year, the liability may be said 
to have accrued even though the amount, thereof has not been defi- 
nitely ascertained cluring the taxable year ( United States v. Anderson, 
269 U. S. 422, T. D. 8889, C. B. V — 1, 170 (1026), and Lucas v. Ameri- 
can Code Co. , Inc. , 280 U. S. 445, Ct. D. 168, C. B. IX. — 1, 814 (1960) ), 
b»t if it, is uncertain whether any liability exists, there can be no 
accrual for tax purposes until the contingency disappears and lia- 
bility becomes fixed and certain (Brown v. Delivering, 201 U. S. 19, "5, 

Ct. D. 786, C. B. XIII — 1, 228 (1M4), and Highland Afire Con- 
densing Co. v. Phi7lips, 84 Fed. (2d) 777, Ct. D. 117, C. B. VIII — 2, 
', -301 (1029) ). 

In the instant case, an employee's right to a vacation, or pay in lieu 
thereof, is established by virtue of his having performed services dur- 
ing the preceding taxable year. As of the end of a taxable year, the 
en&ployer railroad is obligated to give, in the succeeding taxable 
year, a vacation with pay (or pay in lieu thereof) with respect to all 
those employees who have rendered compensated servi&. . es during the 
taxable year for the number of days (160) specified in the agree- 
ments. After the end of a tax;&ble year, the liability for vacations 
with pay (or pay in lieu thereof) may, with respect to some em- 

ployees, be terminated if thc employment relation is terminated prior 
to the scheduled vacation period. This circumstance, however, will 
not, preclu&'le the accrual of vacation pay at the end of the ta&able 
year in which the services are performed, since, with respect to the 
hxdividual employee at the end of such year, the en&ployer would be 
justified in a»ticipating that the li;&bility will be paid (Hel~erinct v. 
Ih&ssian Finance arid Constr+et~'on Corporation et «t. , 77 Fed. (2d) 
824) or, with respect to the employees as a group, such circumstance 
would only make»»cestui» the»ltimate amount of liability to the 
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group (Lucas v. 4merican Code Co. , Inc. , supra, and Co»ti »cata t Tis 
Z Lumber C'o, v. United States, 286 U. S. 2'90, Ct. D. 494, C. B. XI-1, 
260 (1982) ). 

It is the opinion of this OKce that the liability for vacation pay 
ments is fixed as of the close of the taxable year in which the qualify. 
ing services were rendered and should not be considered contingent 
as of that date. 

Accordingly, it is held (1) that for each of the calendar years 1041 
to 1047, inclusive, the employer should accrue at the end of such year, 
as a deduction for Federal income tax purposes, the amount of itI 
liability to make vacation payments to nonoperating employees in the 

succeeding taxable year, which amount should equal the amount 

actually paid in such succeeding taxable year; (2) that for the calen- 

dar year 1044 the employer should deduct the amounts paid to its 

operating employees as vacation pay during such year and the accrue 
amount of such vacation pay as of the cl&~&sc of such year, which ac- 

crued amount should equal the amount actually paid in 1945; ang 

(8) that for each of the calendar years 1945, 1046, and 1947 the em- 

ployer should accrue at the end of the year, as a deduction, the amount 

of its liability to make vacation payments to operating employees in 

the succeeding taxable year, which amount should equal the amount 

actually paid in such succeeding taxable year. 
With respect to the calendar year 1948 and subsequent calendar 

years, there should be accrued and deducted for Federal income tax 

purposes a reasonable estimate, based on the best information avail- 

able, of the employer's liability to make vacation payments to operat- 
ing and nonoperating employees during the succeeding taxable year, 

(Cf. G. C. M. 25261, C. B. 1947 — 2, 44. ) Any adjustments of these 

accruals in succeeding taxable years to conform to the actual liability 
may be treated as "overlapping items, " as provided by section 29. 48-3 
of Regulations 111. 

The principles set forth herein are not confined to cases involving 
railroad corporations, but are applicable to all taxpayers employing 
the accrual method of accounting for Federal income tax purposes 
who, under labor union agreements, have become liable for vacation 

pay as of the close of the taxable year in respect of vacations with pay, 
or pay in lieu thereof, to be taken or received during the succeeding 
year. However, such taxpayers may accrue and deduct vacation pay 
for the year in which it is paid if that has been the consistent practics 
of the taxpayer and if there is a substantial condition to actual pay- 

ent, such as being in the employ of the employer at the time of the 

scheduled vacation. 

PART V. — RETURNS AND PAYMENT OF TAX 

SECTION 51. — INDIVIDUAI. RETURNS 

SEC TTON 20. 51 — 1: Individual returns. 

INTERNAL REVENUE CODE 

Parties named in an interlocutory decree of divorce in the State 
of California. (See I. T. 8942, page 69. ) 
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SEGTIQN 29. 51 — 1: Individual returns. 

t(i 29. 53 — 3, 

INTERNAL REVENUE CODE 

Joint return where husband is traveling abroad and wife previously 
filed a separate return. (See I. T. 3946, below. ) 

SECTION 5'3. — TlME AND PLACE FOR FILING RETURNS 

SEOTIoN 29. 53 — 3: Extensions of time in the case 
of foreign organizations, certain domestic cor- 
porations, citizens of United States residing 
or traveling abroad, and nontaxable returns of 
fiduciaries for estates or trusts. 

(Also Section 51, Section 29. 51 — 1. ) 
INTERNAL REVENUE CODE 

1949-8-13061 
I. T. 8946 

The extension of time for filing Federal income tax returns pro- 
vided by section 20. 53 — 3(o) (5) of Regulations 111, for citizens of 
the Uniteil States residing or traveling abroad, is applicable to a 
joint return filed on or before the 15th day of the sixth month fol- 
lowing the close of the taxable year even though the wife has pre- 
viously filed a separate return. 

Advice is requested whether the extension of time for filing Federal 
income tax returns provided by section 29. 53 — 3(a) (5) of Regulations 
111, for citizens of the United States residing or traveling abroad, is 
applicable to a joint return filed. on or before the 15th day of the sixth 
inonth following the close of the taxable year where the husband is 
(raveling abroad and the wife has previously filed a separate return. 

Section 53(a) (2) of the Internal Revenue Code provides as follows: 
(2) ExTENsioN oF TIME. — The Commissioner may grant a reasonable extension 

of time for filing returns, under such rules and regulations as he shall prescribe 
with the approval of the Secretary. Except in the case of taxpayers who are 
abroad, no such extension shall be for more than six months. 

Section 29. 53 — 3(a) of Regulations 111, plomulgated under the fore- 
going provision of law, provides in part: 

(o) An extension of time for filing returns of income for taxable years begin- 
ning after Deceinber 31, 1941, is hereby granted up to and including the 15th 
day of tlie sixth month following the close of the taxable year in the case of: 

(5) American citizens residing or traveling abroad, including persons in 
military or naval service on duty outside the United States. 

O. D. 521 (C. B. 2, 203 (1920) ) holds that where a husband and 
wife file a joint return;ind an extension of time has been granted to 
either of i, hem, the benefit of the extension inures to both and it is 
unnecessary for the other party to secure additional authority. 

It is held that the extension of time for filing Federal income tax 
returns provided by section 29. 53 — 8(a) (5) of Regulations 111, supra, 
for citizens of the United States residing or traveling abroad, is ap- 
plicable to n joint return filed on or before the 15(li day of the sixth 
month follou ing the close of the taxable year even thougli the wife 
has previously filed a separate return. 
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SUBCHAPTER C. — SUPPLEMENTAL PROVISIONS 

SUPPLEMENT B. — COMPUTATION OF NET INCOME 

SECTION 118(a). — ADJUSTED BASIS FOR DKTERMINIXO 
GAIX OR LOSS: BASIS (UXAD JUSTED) OF PROPERTY 

SECTION 29. 118 (a) — 2: General rule. 
INTERNAL REVENUE CODE 

Basis of vessel with respect to which an adjustment has been made 
under section 9 of the Merchant Ship Sales Act of 1946. (See Miln, 

6866, page 270. ) 

SECTION 117. — CAPITAL GAINS AND LOSSES 

SEGTIoN 29. 117-4; Determination of period 
for which capital assets are held. 

INTERNAL REVENUE CODE 

1949 — 11 — 18093 
I. T. 8%4 

Application of I. T. 6919 (C. B. 1948 — 2, 67), relating to determi- 
nation of the holding period, for the purpose of section 117 of the 
Internal Revenue Code, of a commodity received pursuant to a fu- 
tures purchase contract. 

I. T. 8919 (C. B. 1948 — 2, 67) holds that for the purpose of deter- 
mining the period during which capital assets are held, under section 
117 of the Internal Revenue Code, the period during which a futures 
purchase contract is held by an individual trader may not be included 
as part of the holding period of the commodity received pursuant 
to the contract. 

Pursuant to authority contained in section 8791(b) of the Internal 
Revenue Code, I. T. 8919, supra, will be applied only to futures pur- 
chase contracts entered into on and after August 28, 1948, the date 
on which that ruling was promulgated, except that short-term capital 
loss treatment may be given in cases where, in reliance on the rule 

, contained in I. T. 8919, sales have been made within 6 months after 
delivery of the commodity under futures purchase contracts entered 
into prior to such promulgation date. 

GEo. J. SCIIOENEMAN, 
Commissioner of Interna/ Revenue. 

Approved April 20, 1949. 
TIIOMAs J. LAUNCH, 

Acting &Secretary of the Treasury, 

SECTION 119. — INCOME FROM SOURCES 
YVITHIX UNITED STATES 

SEGTIQN 29. 119 — 2: Interest. 
INTERNAL REVENUE CODE 

Interest paid by a domestic corporat'ion to a nonresident foreign 
(Cuban) corporation on a loan negotiated in Cuba. (See I. T. 8940, 
page 118. ) 



SEcTION 29. 119 — 4: Compensation for labor or 
personal services. 

(Also Section 211, Section 99. 211 — 7. ) 
INTERNAL REVENUE CODE 

[$ 29. 119-4. 

1949 — 6-18040 
I. T. 8948 

A nonresident alien individual, an employee of a foreign branch 
of a domestic corpora. tion, is subject to Federal income tax with 
respect to salary received by him for the period he was in the United 
States attending an international sales convention and sales promo- 
tion meetings. 

Advice is requested whether salary received by a nonresident alien 
individual, an employee of. a foreign branch of domestic corporation, 
for the period during which he was in the United States attending an 
international sales convention and sales promotion meetings is subject 
to lfederal income tax. 

The taxpayer is manager of a foreign branch of a domestic eorporu- 
tt'on. The branch is a self-controlled, autonomous unit, the afFairs of 
which are administered abroad. It ke&eps its own books of account and 
sends to the head ofFice in the United States its monthly balance sheets 
and profit and loss statements in the same manner as would normally 
be done by a subsidiary corporation. The resident manager of the 
blanch has exclusive authority to accept or reject orders for merchan- 
dise. Authority for the performance of' all administrative functions 
of' the branch is delegated to the manager by an appropriate power of 
attorney. 

The taxpayer came to the United States for the purpose of attend- 
ing& an international sales convention azid sales promotion meetings 
conducted by the domestic corporation and its subsidiaries. His stay 
was for a period of approximately 86 days. The general purpose of 
the convention and meetings was to inform those in attendance as to 
what was being done by thc domestic corporation in promoting sales, 
and to demonstrate the use of implements, tools, and equipmeut devel- 
oped in recent years. 

Section 119(a) (8) of the Internal Revenue Code provides as 
follows: 

(a) GRoss INcoMz FroM Soz&z&czs nv UNzrzn STATEs. — The following items of 
gross income shall be t& eated a. s income from sources within the United States: 

(3) PzzsoNAz. szsvzozs. — Compensation for labor or personal services per- 
formed in the United States, but in the case of a nonresident alien individual 
temporarily present in the United States for a period or periods not exceed- 
ing a total of ninety days during the taxable year, compensation received 
by such an i~dividual (if such compensation does not exceed $3, 000 in the 
aggregate) for labor or services performed as an emplovee ot or under a 
contract with a nonresident alien, foreign partnership, nr foreign corporation, 
not engaged in trade or business within the United States, shall not be 
deemed to be income from sources within the United States; [Italics 
supplied. ] 

Section 29. 119 — 4 of Regulations 111 provides in part as follows: 
COMPENSATION FoR Lasoz oa Pzaso&vaz, Szsvzczs. — Except as provided in section 

110(a) (3), gross inc&&me from sources within the United States includes com- 
i&&'as &tion for labor or personal services performed within the United States 
regardless of the residence of the payor, of the place in zvhich the contract for 
service was made, or of the place of payment. 
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Section 211(b) of the Code provides in part as follows: 
(b) UNITED STATEs BvsINEss OR QFTIcE. — A nonresident alien individual 

engaged in trade or business within the United States shall be taxable without 
re ard to the provisions of subsection (a). As used in this section, section 
119, * * * the phrase "engaged in trade or business within the United 
States" includes the performance of personal services within the United States 
at any time within the taxable year, but does not include the performance of 
personal services for a nonresident alien individual, foreign partnership, or 
foreign corporation, not engaged in trade or business within the United States, 
b5 a nonresident alien individual temporarily present in the United States 
for a period or periods not exceeding a total of ninety days during the taxable 
year and whose compensation for such services does not exceed in the aggregate 
$3 OOO ~ " * [Italics supplied. ] 

No personal services could have been performed by the taxpayer 
in a foreign country during the period in which he was physically 
present in the United States. It is clear that during that period of. 
time the services for which the taxpayer was compensated were per- 
formed in this country. It follows, therefore, that such compensa- 
tion was from sources within the United States. (Section 119(a) (8), 
I. R. C. ) 

Accordingly, it is held that a nonresident alien individual, an em- 
ployee of a foreign branch of a domestic corporation, is subject to 
Federal income tax with respect to salary received by him for the 
period he was in the United States attending an international sales 
convention and sales promotion meetings. 

O. D. 578 (C. B. 8, 128 (1920) ) relates to compensation received dur- 
ing a taxable year to which the Revenue Act of 1918 is applicable 
and should not be followed in applying the provisions of the Internal 
Revenue Code. 

SE(. TION 122. — NET OPERATIN(x LOSS 
DEDUCTION 

SEUTIoN 29. 122 — 8: Computation of net operat- 
ing loss in case of a taxpayer other than a 
corporation. 

INTERNAL REVENUE CODE 

1949 — 9 — 18078 
I. T. 8951 

In determining a net operating loss under section 122 of the 
Internal Revenue Code in the case of a taxpayer other than a cor- 
poration, the amount of State income tax paid is allowable as a 
deduction only to the extent of gross income not derived from a 
trade or business. 

Advice is requested whether the amount of State income tax paid 
is an allowable deduction in determining a net operating loss under 
section 122 of the Internal Revenue Code in the case of a taxpayer 
other than a corporation. 

In the instant case, an individual taxpayer who keeps his books and 
files his Federal income tax returns on the cash receipts and dis- 
bursements basis for calendar years, in computing a net operating loss 
for 1944 deducted the amount of his 1948 State income tax paid 
in 1944, and in computing a net operating loss for 1945 deducted 
State income taxes for 1940 and 1941 which were paid in 1945. The 
taxpayer had no ordinary nonbusiness gross income in either 1944 
or 1945. 
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Section 122 of the Internal Revenue Code provides in part as 
follows:. 

SEC. 122. NET OPERATING LOSS DEDUCTION. 

(a) DKFIEITION OF NET OPERATING Loss. — As used in this section, the term 
"net operating loss" means the excess of the deductions allowed by this chapter 
[Chapter I of the Code] over the gross income, with the exceptions, additions, 
and limitations provided in subsection (d). 

(d) EXGKPTIONs, ADDITIONs, AND LIMITATIONB. — The exceptions, additions, and 
limitations referred to in subsections (a), * ". ¹ shall be as follows: 

(5) Deductions otherwise allowed by law not attributable to the operation 
of a trade or business regularly carried on by the taxpayer shall (in the 
case of a taxpayer other than a corporation) be allowed only to the 
extent of the amount of the gross income not derived from such trade or 
business. * ¹ 

The specific question presented in the instant case is whether State 
income tax, an expenditure which is allowable under section 28(c) 
of the Code as a deduction in computing net income, may be considered 
as attributable to the operation of the taxpayer's trade or business 
within the meaning of section 122(d) (5) of the Code, 8Itpra. If not, 
then it is deductible in computing a net operating loss only to the extent 
of the amount of ordinary nonbusiness gross Income. (See section 
29. 122 ](a) (7) of Regulations 111. ) 

Section 451(a) of the Internal Revenue Code (now repealed) pro- 
vides that "victory tax net income" means gross income minus, inter 
alia, amounts allowable as a deduction by section 28(c), to the extent 
such amounts are paid or incurred in connection with the carrying 
on of a trade or business. I. T. 8644 (C. B. 1944, 872) holds that 
State income taxes are not deductible for victory tax purposes for the 
implied reason that such taxes are not paid or incurred in connection 
with the carrying on of the taxpayer's trade or business. 

Section 22 (n) of the Internal Revenue Code provides that "adjusted. 
gross income" means the gross income minus, inter alia, the deduc- 
tions allowed by section 28 which are attributable to a trade or business 
carried on by the taxpayer. Section 29. 22(n) — 1 of Regulations 111 
provides in part as follows: 

To be deductible for the purposes of determining adjusted gross in- 
come, expenses must be those directly, and not those merely remotely, connected 
with the conduct of the trade or business. For example, taxes are deductible 
in arriving at adjusted gross income only if they constitute expenditures directly 
stl&'f'bIItabte to the trade or business * ¹ ¹ Thus, property taxes paid or 
incurred on real property used in the trade or business are deductible but State 
income taxes are not deductible even though the taxpayer's income is derived 
from the conduct of a trade or business. [Italics supplied. ] 

Accordingly, it is held that in determining a net operating loss 
under section 122 of the Internal Revenue Code in the case of a tax- 
payer other than a corporation, the amount of State income tax paid 
is allowable as a deduction only to the extent of gross income not de- 
rived from a trade or business. 
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SUPPLEMENT C. — CREDITS AGAINST TAX 

SECTION 131. — TAXES OF FOREIGN COUNTRIES AND 
POSSESSIONS OF UNITED STATES 

SEGTIQN 99. 131 — 9: Meaning of terms. 

INTERNAL REVENUE CODE 

1949-5 — 180M 
I. T. 8941 

Malayan income tax accounted for by a dividend-paying corpora- 
tion with respect to corporate profits distributed as a dividend is a 
tax paid by the distributing corporation, and as such should not be 
claimed as a credit against United States income tax, under section 
181(a) (1) of the Internal Revenue Code, bv the stockholders. 

Advice is requested whether the income tax imposed by the Malayan 
Income Tax Ordinance, 1947, as amended, accounted for by a dividend- 

paying corporation wii. h respect to corporate profits distributed as a 

dividend, is, for the purposes of section 131(a) (1) of the Internal 
Revenue Code, a tax paid by the distributing corporation or by its 
stockholders. 

In the case under consideration, a domestic corporation (the tax- 
payer) is engaged in business operations in Malaya. The domestic 
corporation has a subsidiary which is organized under the laws of 
Malaya and which is also engaged in business operations there. Both 
corporations are subject to the Malayan income tax. 

Section 10(1) (d) of the Malayan ordinance provides that income 
tax shall be payable in respect of dividends received. Section 96 pro- 
vides that the dividend income returnable for Malayan income tax pur- 
poses is the amount received plus the tax deducted therefrom by the 
payor corporation, and that where no such deduction has been made, 
"the income arising shall be the amount of the dividend increased by 
an amount on account of such taxes corresponding to the extent to 
which the profits out of which the said dividend has been paid have 
been charged with such taxes. " The tax rate applicable to corpora- 
tions is prescribed in section 39, which also provides for an adjust- 
ment of the tax by the comptroller of income tax upon a showing that 
dividends have been paid out of "chargeable" income. 

Section 40 of the Malayan ordinance, as amended, provides as fol- 
lows: 

40. (1) Every company' which is resident in the Federation shall be entitled 
to deduct from the amount of any dividend paid to any shareholder tax at the 
rate paid or payable by the company, as reduced by any relief granted under sec- 
tions 48, 44 or 46 of this ordinance, on the chargeable income of the year of as- 
sessment within which the dividend is declared payable: 

Provided that- 
(i) where tax is not paid or payable by the company on the whole income 

out of which the dividend is paid, the deduction shall be restricted to that 
portion of the dividend which is paid out of income on which tax is paid or 
payable by the company; 

(ii) the comptro'lier may give notice in writing for any year of assessment 
to a company resident in the Federation requiring it to deduct tax from divi- 
dends payable to a particular shareholder at a rate greater than the rate paid 
or payable by the company, and the company shall thereupon deduct tax 
from all dividends paid during that year of assessment to that shareholder 
at the rate mentioned in the notice and the excess tax so deductible shall be 
a debt due from the company to the Government and shall be recoverab]e 
forthwith as such or may be assessed and charged upon the company in 
dition to any other tax otherwise payable by it. 
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(2) Every such company shall upon payment of a dividend, whether tax is de- 
ducted therefrom or not, furnish each shareholder with a certilicate setting forth 
the amount of the dividend paid to that shareholder and the ainount of tax which 
the company has deducted or is entitled to deduct in respect of that dividend. 

Section 42 provides that any tax which the dividend-paying corpora- 
tion has deducted with respect to a dividend shall, when the dividend 
is included in the chargeable (taxable) income of the stockholder, be 
set ofF against the tax charged to the stockholder with respect to the 
dividend. Section 80 provides that if the tax paid by any person by 
deduction or otherwise exceeds the amount with which he is properly 
chargeable, such person shall be entitled to have the amount of the 
excess tax ref unded. 

The taxpayer contends that the tax in respect to corporate earnings 
distributed as dividends is a tax upon the stockholder, and not upon 
the dividend-distributing corporation, for the reason that the corpora- 
tion does not have to account for tax as to that portion of corporate 
earnings distributed to a particular stockholder if it is shown that he is 
not taxable, and that the provisions of section 40(1) of the Malayan 
ordinance confirm that contention. 

Section 181 of the Internal Revenue Code provides in part as follows; 
(a) ArLow&Ncz or Czznrr. — Zf the taxpayer chooses to have the benefits of this 

section, the tax imposed by this chapter [Chapter 1 of the Code], except the tax 
imposed under section 102, shall be credited with: 

(1) Crrrzzr;s &Nn noMzsrrc coiirom. rroNs. — In the ease of ~ * * a 
domestic corporation, the amount of any income * ~ ~ taxes paid or 
accrued during the taxable year to any foreign country 

In Biddle v. Cornnussi oner (809 U. S. 578, Ct. D. 1808, C. B. 1M8 — 1, 
800), relating to a similar question with respect to British taxes, it is 
stated that the "decision must turn on the precise meaning of the words 
in the statute which grants to the citizen taxpayer a credit for foreign 
'income taxes paid. ' " Paraphrasing the language used by the Supreme 
Court in the Biddle opinion and applying it to the instant case, sec- 
tion 181 of the Internal Revenue Code does not, say that the mea~ning 
of its words is to be determined by foreign taxing statutes and deci- 
sions, and there is nothing in its language to suggest that in allowing 
the credit for forei~m. tax payments, a shiftin~g standard is to be 
adopted by reference to foreign characterizations and classifications 
of tax le~mslation. Inclusion of the deducted amount in the base on 
which tax is calculated, together with the provisions f' or refund of 
excess tax to the stockholder, and the apparent recognition under 
the Malayan tax ordinance of the stockholder as the taxpayer, are 
recognitions of the conception under the foreign taxing statute to 
which our revenue laws give no recognition. Our statutes have never 
treated the stockholder for any purpose as paying the tax collected 
from the corporation. Nor have they treated as taxpayers those upon 
whom no legal duty to pay the tax is laid. Measured by these stand- 
ards, our statutes aA'ord no basis for saying that the stockholder of a 
foreign corporation pays the tax which is laid upon and collected 
from the corporation, and no basis for a decision that section 181 ex- 
tends to such a stockholder a credit for a tax paid by the corporation- 
a privilege not granted to stockholders iu our own corporations. 

Accordingly, it is held that Malayan income tax accounted for by a 
dividend-pa~ylng corporation with respect to corporate profits dis- 
tributed as a dividend is a tax paid by the distributing corporation, 
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and as such should not be claimed as a credit, under section. 181(a) (1) 
of the Code, against United States income tax by the stockholders. 

SzcrloN 99. 181 — 7: Taxes of subsidiary corpora- 
tions. 

INTERNAL REVENIIE CODE 

1949-7-18064 
I. T. 8946 

The taxes imposed by the Mexican Mining Tax and Mining Fee 
Law of August 30, 1984, with respect to the value of metals, metallic 
compounds, and nonmetallic ores produced in Mexico, are not income 
taxes or taxes in lieu of income taxes within the meaning of section 
181 (f) and (h) of the Internal Revenue Code, and a credit for such 
taxes is not allowable under section 181 of the Code. 

Advice is requested whether the taxes imposed by the Mexican 
Mining Tax and Mining Fee Law of August 80, 1984 (published in 
the OScial Journal of August 81, 1984), are income taxes or taxes in 
lieu of income taxes within the purview of section 181 (f) and (h) of 
the Internal Revenue Code. 

Article 1 of Chapter I of the Mexican law designated as the "Mining 
Tax and Mining Fee Law" states that the taxes which are assessed on 
mininq are on mining properties, on the production of metals and 
metallic compounds, and on the production of nonmetallic ores. The 
rates of. taxes on metal production are provided for in Chapter III, 
article 8 thereof setting forth the specific rates which apply on the 
values of gold, silver, and other metals in the various stages of produc- 
tion. Provision is made for an increase in the rate of tax in case of 
increases in values on the New York market. The fixing of the monthly 
values of metals and metallic compounds by the Mexican Government 
is provided for in article 18 of Chapter III, and Chapter IV sets forth 
the places and the times for payment of the taxes. Chapter VII pro- 
vides for the filing of monthly declarations with respect to the produc- 
tion of ores and metallurgical products, and Chapter X sets forth 
circumstances under which no tax is assessed. The law in question is 
not a part of the general Mexican income tax law entitled "Ley del 
Impuesto sobre la Renta. " A mining tax was imposed many years 
before the enactment of the general income tax law of. Mexico in 1994. 
The first of the present series of mining tax laws was published in the 
O(ficial Journal on July 8, 1919, and the last one, the law under con- 
sideration, was published in the OScial Journal on August 81, 1984. 

Section 181(f) of the Internal Revenue Code provides in part as 
follows: 

(f ) TAXES OF FOBEIGN SUBSIDIABW. — 
(1) FOBEIGN sUBBIDIABX oF DQMEsTIG coRPoRATIQN. — For the purposes of 

this section, a domestic corporation which osvns a majority of the voting stock 
of a foreign corporation from which it receives dividends in any ta~able year 
shall be deemed to have paid the same proportion of any income, war-profits, 
or excess-profits ta~es paid or deemed to be paid by such foreign corporation 
to any foreign country * ~ * upon or with respect to the accumulated 
profits of such foreign corporation from which such dividends were paid, 
which the amount of such dividends bears to the amount of such accumulated 
profits. 

Section 181(h) of the Internal Revenue Code provides in part as 
follows: 

(h) CREDIT FCB TAxEs IN LIEU CF INcoME, ETc. , TAxEs. — For the PurPoses of 
this section and section 23 (c) (1), the term "income, war-profits, and excess profits 
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taxes" shall include a tax paid in lieu of a tax upon income, war-profits, or excess- 
profits otherwise generally imposed by any foreign country 

Examination of the provisions of the Mexican Mining Tax aiid 
Mining Fee Law does not indicate that the taxes thereunder are im- 
posed on the profits of the mining industry, but indicates that the taxes 
are imposed on the value of the ore produc~ed. The costs of operation 
do not constitute factors in the determination of such value. The 
taxes here involved are applicable regardless of whether there is income 
from the property, and they appear to be levied for the right and 
privilege oi exploiting mining properties. They are not income taxes 
as contemplated in section 181(f ) of the Internal Revenue Code, supra. 

With respect to the question whether the mining taxes are taxes in 
lieu of taxes on income, it is the opinion of this OSce that the import of 
section 181(h) of the Code, supra, is that, for the purposes of section 
181 of the Code, the term "income, war-profits, and excess-profits taxes" 
includes a tax imposed by statute or decree by a foreign country if (a) 
such country has in force a general income tax, (5) such general in- 
come tax is not imposed upon the taxpayer, and (c) the taxpayer 
claiming the credit would, in the absence of a specific provision appli- 
cable to such taxpayer, be subject to such general income tax. As stated 
above, Mexico has a general income tax law, and it appears that Mex- 
ican Inining subsidiaries of United States corporations are subject to 
the general income tax in addition to being subject to the mining taxes. 
It appears, therefore, that the mining taxes are not paid in lieu of in- 
come taxes. 

Accordingly, it is held that the taxes imposed by the Mexican Mining 
Tax and Mining Fee Law of August 80, 1984, with respect to the value 
of metals, metallic compounds, and nonmetallic ores produced in 
Mexico, are not income taxes or taxes in lieu of income taxes within the 
meaning of section 181 (f) and (h) of the Internal Revenue Code, and 
a credit for such taxes is not allowable under section 181 of the Code. 

SUPPLEMENT D. — RETURNS AND PAYMENT OF TAX 

SECTION 141. — CONSOLIDATED RETURNS 

SEGTIQN 28. 11, REGULATIONs 104: Consolidated 
returns for subsequent years. 

INTERNAL REVENUE CODE 

1949-18-18111 
I. T. 8958 

Afiiiiated corporations which filed consolidated Federal income tax 
returns for fiscal years ended in 1048 may, notwithstanding the filing 
of such returns, file separate Federal income tax returns for fiscal 
years ending in 1949. 

A. dvice is requested whether alfiliated corporations which filed 
consolidated Federal income tax returns for fiscal years ended in 1948 
may elect to file separate I'ederal income tax returns for fiscal years 
ending in 1949. 

Section 141(a) of the Internal Revenue Code, as amended, provides 
in part, as follows: 

(a) I'luvNKGE To FILE CGNsoLIDATED INcoME AND ExcEss-PRQFITs-TAx RE- 
TURNS. — + * ~ The making of consolidated returns shall be upon the condition 

S45516' — 49 — 7 
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that the affiliated group shall make both a consolidated income-tax return and a 
consolidated excess-profits-tax return for the taxable year, and that all corpora- 
tions which at any time during the taxable year have been menibers of the 
affiliated group making a consolidated income-tax return consent to all the con- 
solidated income- and excess-profits-tax regulations prescribed under subsection 
(b) prior to the last dav prescribed by law for the filing of such return. 

Section 28. 11(a) of Regulations 104, as amended, relating to con- 
solidated income tax returns of afiiliated corporations, provides in part 
as follows: 

(a) Consolidated Returns Required for 8ubsequent 7ears. 
If a consolidated return is made under these regulations for any taxable year, 

a consolidated return must be made for each subsequent taxable year during 
which the affiliated group remains in existence unless ' * ': (2) Chapter 1 
of the Code to the extent applicable to corporations, or these regulations which 
have been consented to, have been amended and any such amendment is of a 
character which makes less advanta "eous to aiiiliated groups as a class the 
continued filing of consolidated returns, * 

It is held that the law applicable to the filing of consolidated Fed- 
eral income tax returns has been so amended as to make less advanta- 
geous to affiliated groups as a class the continued filing of such returns, 
within the meaning of section 28. 11(a) of Regulations 104, as amended, 
for fiscal years ending in 1949. Accordingly, aKliated corporations 
which filed consolidated Federal income tax returns for fiscal years 
ended in 1048 may, notwithstanding the filing of such returns, file 
separate Federal income tax returns for fiscal years ending in 1940. 

SECTION 142. — FIDUCIARY RETURNS 

SEGTIQN 29. 142 — 1: Fiduciary returns. 
(Also Sect'ion 822, Section 20. 822 — 8. ) 

INTERNAL REVENUE CODE 

1940-18-18112 
I. T. 8950 

4 trustee in bankruptcy has no authority, in his capacity as 
trustee, to file a Federal income tax return on behalf of a bankrupt 
individual. Such individual is required to file a return for each of 
his taxable years, unless otherwise excepted by law. The period 
for which a return must be made by the bankrupt individual is not 
aftected by the intervention of bankruptcy proceedings, and his re- 
turn should cover a full taxable year, The return filed by the trustee 
on behalf of the bankrupt estate should be on Form 1041 and should 
cover the taxable year of the estate. 

The right of a bankrupt individual to a refund of income tax 
erroneously paid for a period prior to bankruptcy passes to the 
trustee in bankruptcy upon the filing of the petition, and refund of 
such tax may be made to the trustee only on the basis of a proper 
claim for refund filed by him. 

Advice is requested with respect to the filing of individual income 
tax returns by a trustee in bankruptcy on behalf of a bankrupt 
individual. 

In the instant case, the bankrupt is an individual who operated a 
business in his individual capacity throughout the taxable year 1946. 
He overpaid his individual Federal income tax for 1946 in the amount 
of $500. The taxpayer filed a petition in bankruptcy on October 16, 
1947, and was adjudicated a bankrupt on November 5, 1947. The 
trustee in bankruptcy did not file a Federal income tax return for 
1947 as trustee, but he did file a return for the bankrupt individual 
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on Form 1040 for the period January 1, 1947, to October 81, 1947. 
That return shows the individual overpaid his 1946 income tax 
liability by $500, and. a refund of that amount is claimed. in the 
return. 

The trustee in bankruptcy is entitled, by operation of the Bank- 
ruptcy Art, as amended, to the $500 overpaid. by the bankrupt indi- 
vidual. With respect to the trustee's rights and the items of property, 
or property rights, which he takes over from the individual, section 70 
of the Bankruptcy Act, as amended, provides in part as follows: 

Sso, 70. TrrLs Yo Pnoranrv. — a. The trustee of the estate of a bankrupt and his 
successor or successors, if any, upon his or their appointment and qualification, 
shall in turn be vested by operation of law with the title of the bankrupt as of 
the date of the tiling of the petition in bankruptcy * * ~ to all 
(fi) Property, including rights of action, which prior to the filing of the petition 
he could by any means have transferred or which might have been levied upon 
and sold under judicial process against him, or othervvise seized, impounded, or 
sequestered "' * *; (6) Rights of action arising upon contracts, or usury, or 
the unlavvful taking or detention of or injury to his property 

Accordingly, the Bankruptcy Act, as amended, operates to transfer 
(with certain immaterial exceptions) to the trustee in bankruptcy 
everything which the bankrupt inclividual owns as of the date the 
petition in bankruptcy is fiiled. (See Chandler v. Eathung, 6 Fed. (2d) 
725, decided prior to enactment of the so-called Chandler Act, 52 Stat. 
840. ) 

The $500 overpaid by the bankrupt individual for the taxable year 
1946 is an asset, of the bankrupt's estate which has not been reduced to 

ossession. Since the bankrupt, as an individual and the trustee in 
ankruptcy are two separate taxable entities, eacIi being required to 

file a Federal income tax return, the proper course for the trustee to 
follow in order to obtain a refund of the 1946 overpayment is to file a 
claim for refund on Form 848. (See section 29. M2-3 ot Regulations 
111. ) 

The trustee in bankruptcy has no authority, in his capacity as trus- 
tee, to file a Federal income tax return for the bankrupt individual. 
The individual is required to file an income tax return for each of his 
full taxable years, unless otherwise excepted by law, and neither the 
institution of bankruptcy proceedings nor the adjudication of bank- 
ruptcy alters his duty in this regard in any respect. The trustee in 
bankruptcy is a fiduciary. (See section 3797(a) (6) of the Internal 
Revenue Code. ) As a fiduciary, a trustee in bankruptcy is required by 
section 142 of the Internal Revenue Code and section 29. 142 1 of Regu- 
lations 111 to flle. a return on Form 1041 (United States Fiduciary 
Income Tax Return) for the estate he is administering, if the income 
of the estate is sufhcient to require a return. Such return should cover 
the taxable year of the bankrupt estate, calendar or fiscal as the trustee 
may elect. Any tax which may be due on the basis of such return is 
imposed by section 161 of the Code, relating to estates and trusts. (See 
G. C. M. 24617, C. B. 1945, 235. ) 

In view of'the foregoing, a collector of internal revenue is not au- 
thorized to accept as a correct return a Form 1040 filed by a trustee in 
banki uptcy on behalf of a bankrupt individual. Such a return does 
not qua)ify as a return for the individual or as a return for the bank 
rupt estate. 
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SECTION 143. — WITHHOLDING OF TAX AT SOURCE 

SEOTION 29. 143 — 1: Withholding tax at source. 
(Also Section 144, Section 99. 144 — 1. ) 

1949-6-13041 
T. D. 5690 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 7, — 
TAXATION PURSUANT To TREATIES. — SUBPART — NETHERLANDS, BEGINNING 
JANUARY I, 1947 

Release of excess tax withheld, and exemption from, or reduc- 
tion in rate of, withholding under sections 143 and 144 of the In- 
ternal Revenue Code in the case of residents of the Netherlands 
and of Netherlands corporations, as affected by the reciprocal in- 
come tax convention between the United States and the Kingdom 
of the Netherlands proclaimed by the President of the United States 
on December 8, 1948. 

TREASURY DEPARTMENTS 
OFFICE OF COMMISSIONER Ol INTERNAL REVENUEi 

Wash'ngton 8b, B. C. 
To Collectors of Internal Revenue and Otherg Concerned: 

On December 98, 1948, notice of proposed rule making under the 
income tax convention between the United States and the Kingdom 
of the Netherlands, proclaimed by the President of the United States 
on December 8, 1948, was published in the Federal Register (13 F. R. 
8401). After consideration of all such relevant matter as was pre- 
sented by interested persons regarding the proposal, the following 
regulations are adopted for the purposes of such convention. These 
regulations are necessary to prescribe rules with respect to release 
of excess tax withheld, and exemption from, or reduction in the rate 
of, withholding under sections 143 and 144 of the Internal Revenue 
Code in the case of residents of the Netherlands and of Netherlands 
corporations, as affected by such convention. . 

TABLE OF CONTENTS 
Section. 
7. 800. Introductory. 
7. 801. Dividends. 
7. 802. Interest. 
7. 803. Patent and copyright royalties and film rentals. 
7. 804. Pensions and life annuities. 
7. 805. Natural resource royalties and real property rentals. 
7. 806. Release of excess tax withheld at source. 
7. 807. Addressee in the Netherlands not actual owner. 
7. 808. Return of tax withheld and information return with respect to persons 

whose addresses are in the Netherlands. 
7. 809. Refund of excess tax withheld. 
7. 810. Beneficiaries of a domestic estate or trust. 

SEOTIGN 7. 800. INTRCDIJOTQRY. — The income tax convention between 
the United States and the Kingdom of the Netherlands, signed April 
99, 1948, proclaimed by the President of the United States on Decem- 
ber 8, 1948, and effective on January 1, 1947 (hereinafter referred to 
as the convention), provides in part as follows: 

ARTIcLE I 
(1) The taxes which are the subject of the present convention are: 

(a) In the case of the United States: 
the Federal income taxes. 
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(b) Zn the case of the Netherlands: 
(i) for the application of the provisions of the convention other 

than Article XX, the income tax and the Netherlands taxes credited 
against it, the corporation tax and the Netherlands taxes credited 
against it, the property tax, and the tax on fees of directors and 
managers of corporations; and 

(ii) for the application of Articles XX to XXVIII inclusive (ex- 
cept Articles XXIV and XXVII), the cs. pital accretions tax and the 
extraordinary capital tax. 

(2) The present convention shall apply also to any other taxes of a substan- 
tially similar character imposed by either contracting state subsequently to the 
date of signature of the present convention, or, by the government of any over- 
seas part of the Kingdom (in the case of the Netherlands) or overseas territory 
(in the case of the United States) to which the present convention is extended 
under Article XXVII, subsequently to the date of the notification of extension. 

(. '&) In the event of appreciable changes in the fiscal laws of either of the con- 
tracting states the competent authorities of the contracting states will consult 
together. 

A&rrrcLz II 
(1) In the present convention, unless the context otherwise requires: 

(e) The term "United States" means the United States of America, and 
when used in a geographical sense means the States, the Territories of Alaska 
and of Hawaii, and the District of Columbia. 

(b) The term "Netherlands" means only the Kingdom of the Netherlands 
in Europe. 

(c) The term "United States corporation" means a corporation, associa- 
tion, or other organization or juridical entity created in the United States 
or under the laws of the United States or of any State or Territory of the 
United States. 

(d) The term "Netherlands corporation" means a corporation, association, 
or other organization or juridical entity created in the Netherlands or under 
the laws of the Netherlands. 

(e) The terms "corporation of one contracting state" and "corporation 
of the other contracting state" mean a United States corporation or a 
Netherlands corporation, as the context requires. 

(f) The term "United States enterprise" means an industrial or com- 
mercial enterprise or undertaking carried on in the United States by a 
citizen or resident of the, Unii. cd Si. ates or by a United States corporation. 

(g) The term "Netherlands enterprise" means an industrial or commercial 
enterprise o& undertaking carried &m in the Netherlands by a citizen or resi- 
dent of the Netherlands or by a Netherlands corporation. 

(h) The terms "enterprise of one of the contracting states" and "enter- 
prise of the other contracting state" mean a United States enterprise or a 
Netherlands enterprise, as the context requires. 

(i) Thc term "permanent establishment, " when used with respect to an 
enterprise of one of the contracting states, means a branch, factory, or other 
fixed place of business, but does not include an agency unless the agent has, 
and habitually exercises, a general authority to negotiate and conclude con- 
tracts on behalf of such enterprise or has a stock of merchandise from which 
he regularly fills orders on behalf of such enterprise. An enterprise of one 
of the contracting states shall not be deemed to have a permanent establish- 
ment in the other contracting state merely because it carries on business 
dealings in such other contracting state through a bone fide commission 
agent, broker, or custodian acting in the ordinary course of his business 
as such, The fact that an enterprise of one of the contracting states 
maintains in the other contracting state a fixed place of business exclusively 
for the purchase of goods or merchandise shall not of itself constitute such 
fixed place of business a permanent establishment of such enterprise. When 
a corporation of one contracting state has a subsidiary corporation which 
is a corporation of the other contracting state or which is engaged in trade 
or business in such other contracting state, such subsidiary corporation shall 
not, merely because of that fact, be deemed to be a permanent establishment 
of its parent corporation. 

(j) The term "competent authority" or "competent authorities" means, 
in the ease of the United States, the Commissioner of Internal Revenue or 
his duly authorized representative; in the case of the Netherlands, the 
Dir« (cur-&I&'neraal der Belastingen or. his duly authorized represeutative; 
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and, in the case of any part or territory to which provisions of the present 
convention are extended under Article XXVII, the competent authority 
for the administration in such part or territory of the taxes to which such 
provisions apply. 

(2) In the application of the provisions of the present convention by either 
of the contracting states, any term which is not defined in the present convention 
shall, unless the context otherwise requires, have the meaning which that term 
has under the laws of such contracting state relating to the taxes which are the 
subject of the present convention. 

\Ic 

ARTICLE V 

Income of whatever nature derived from real property and interest from 
mortgages secured by real property shall be taxable only in the contracting state 
in which the real property is situated. 

ARTICLE VII 

(1) The rate of United States tax on divideuds derived from a United States 
corporation by a resident or corporation of the Netherlands not engaged in trade 
or business in the United States through a permanent establishment shall not 
exceed 15 percent: Provided that such rate of tax shall not exceed 5 percent if 
such Netherlands corporation cont. rois, directly or indirectly, at least 95 percent 
of the entire voting power in the corporation paying the dividend, and not more 
than 25 percent of the gross income of such pa. ying corporation is derived from 
interest and dividends, other than interest and dividends from its own subsidiary 
corporation. Such reduction of the rate to 5 percent shall not apply if the rela- 
tionship of the two corporations has been arranged or is maintained primarily 
with the intention of securing such reduced rate. 

(2) Dividends derived from sources within the Netherlands by a. resident or 
corporation of the United States not engaged in trade or business in the Nether- 
lands through a permanent establishment shall be exempt from Netherlirnds tax. 

(8) Either of the contracting states may terminate this article, by giving 
writteu notice of termination to the other contracting state through diplomatic 
channels, on or bet'ore the 80th day of June in any year after the first year for 
which the present convention becomes effective. In such event this article shall 
cease to be effective on and after the 1st day of January in the year next follow- 
ing that in which such notice is given. 

ARTICLE VIII 

(1) Interest (on bonds, securities, notes, debentures, or on any other form of 
indebtedness), other than interest referred to in Article V of the present conven- 
tion, derived from sources within the United States by a resident or corporation 
of the Netherlands not engaged in trade or business in the United States through 
a permanent establishment, shall be exempt from United States tax; but such 
exemption shall not apply to such interest paid by a United States corporation 
to a Netherlands corporation controlling, directly or indirectly, more than 50 
percent of the entire voting power in i, he paying corporation. 

(2) Interest (on bonds, securities, notes, debentures, or on any other form of 
indebtedness), other than interest referred to in Article V of the present con- 
vention, derived from sources within the Netherlands by a resident or corpora- 
tion of the United States not engaged in trade or business in the Netherlands 
through a permanent establishment, shall be exempt from Netherlands tax; 
but such exemption shall not apply to such interest paid by a Netherlands corpora- 
tion to a United States corporation controlling, directly or indirectly, more than 
50 percent of the entire voting power in the paying corporation. 

ARTICLE IX 
Royalties for the right to use copyrights, patents, designs, secret processes and 

formulae, trade-marks, and other analogous property, and royalties, including 
rentals, in respect of motion picture films or for the use of industrial, commercial, 
or scientific equipment, derived from sources within one of the contracting states 
by a resident or corporation of the other contracting state not engaged in trade 
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or business in the former state through a permanent establishment, shall be 
exempt from tax imposed by the former state. 

Asvzcr, s XII 
Dividends and interest paid by a f&etherlands corporation shall be exempt 

from United States tax except where the recipient is a citizen, resident, or cor- 
poration of the United States. 

AsrrrLE XV 

(2) Private pensions and life annuities derived from within one of the con- 
tracting states and paid to individuals in the other contracting state shall be 
exempt: from taxation in thc former state. 

(8) The term "pensions" as used in this article means periodic payments made 
in consideration for services rendered or by way of compensation for injuries 
received, 

(4) The term "life annuities" as used in this artie'le means a stated sum pay- 
able periodically at stated times during life, or during a specified number of 
vears, under an»bligali&&n to make the payments in return for adequate and full 
consideration in &noney or &noney's worth. 

Aar&cLE XXVI 

(1) The authorities of each of the contracting states, in accordance with 
the practices of that state, may prescribe regulations necessary to carry out the 
provisions of the present conventi«n. 

(2) With respect to the provisions of the present convention relating to 
exchan e of information and mutual assistance in the collection of taxes, the 
competent authorities may, by common agreement, prescribe rules concerning 
matters of procedure, fo&ms of application and replies thereto, conversion of 
currency, disposition of amounts collected, minimum amounts subject to collec- 
tion, and related matters. 

AaTLcm XXVIII 

(2) The present convention shall become effective on the 1st day of January 
in the year last preceding the year in which the exchange of instruments of 
ratification takes place. It shall continue effective for a period of 5 years be- 
ginning with that date and indefinitely after that period, but may be termi- 
nated by either of the contractin' states at the end of the 5-year period, or at 
any time thereafter, provided that at least 6 months' prior notice of termination 
has been given, the termination to be& ome effective on the 1st day of January 
following the expiration of the 6-month period. 

As used in i. his Treasury Decision, unless the context otherwise 
requires, the terms defined in the above articles of the convention 
shall have the lneanings so assigned to them. 

SEc. 7. 801. DnanENns. — (a) Gener'ul. — The rate of tax imposed by 
section 211(a) of the Internal Revenue Code (relating to nonresident 
alien individuals not engaged in trade or business within the United 
States) and by section 28~1(a) of the Internal Revenue Code (relating 
to foreign corporations not engaged in trade or business within the 
United States) is 30 percent. Such rate is reduced under Article VII 
of (hc convention. to 15 percent in the case of dividends received on 
or after January 1, 1047, from sources within the United States by a 
nonresident alien (including a nonresident alien individual, fidu- 
ciary, and partnership) who is a resident of the Netherlands or a 
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Netherlands corporation, if such alien or Netherlands corporation is 

at no time during the taxable year engaged in trade or business, 

through a permanent establishment, within the United States. As 

to what is a Netherlands corporation, see Article II(1) (d) of the con- 

vention. Thus, if a nonresident alien who is a resident of the Nether- 

lands, performs personal services within the United States during the 

calendar year 1948, but has at no time during such year a permanent 

establishment within the United States, he is entitled to the reduced 

rate of tax with respect to such dividend, as provided in A. rticle VII 
of the convention, even though, by reason of his having rendered per- 

sonal services within the United States, he is engaged in trade or busi- 

ness therein in that year within the meaning of section 211(b) of the 

Internal Revenue Code. As to what constrtutes a permanent estab- 

lishment, see Article II(1) (i) of the convention. 
In the case of dividends paid on or after January 1, 1947, by a 

Netherlands corporation no withholding of United States tax is re- 

quired irrespective of the citizenship or residence of the owner of the 
stock. See Article XII of the convention. 

(b) DividenC8 paid by a Usted states mb8idiaiy eorpoiation. — 
Under the provisions of Article VII(1) of the convention, dividends 
paid by a domestic corporation to a Netherlands corporation, control- 
ling, directly or indirectly, at the time the dividend is paid, 95 percent 
or more of the entire voting power in such domestic corporation, 
are subject to tax at the rate of only 5 percent, if (1) not more than 
o5 percent of the gross income of such paying corporation for the 8-year 
period immediately preceding the taxable year in which the dividend 
is paid consists of dividends and interest (other than dividends and 
interest paid to such domestic corporation by its own subsidiary 
corporations, if any) and (2) the relationship between such domestic 
corporation and such Netherlands corporation has not been arranged 
or maintained primarily with the intention of securing such reduced 
rate of 5 percent. 

Any domestic corporation which claims or contemplates claiming 
that dividends paid or to be paid by it on or after January 1, 1947, 
are subject only to the 5 percent rate shall flle, as soon as practicable, 
with the Commissioner of Internal Revenue, the following informa- 
tion: (1) the date and place of its organization; (9) the number of 
outstanding shares of stock of the domestic corporation having voting 
power and the voting power thereof; (3) the person or persons bene- 
ficially owning such stock of the domestic corporation and their rela- 
tionship to the Netherlands corporation; (4) the amount of gross 
income, by years, of the paying corporation for the 8-year period 
immediately preceding the taxable year in which the dividend is 
paid; (5) the amount of interest and dividends, by years, included in 
the gross income of such domestic corporation, and the amount of 
interest and dividends, by years, received by such corporation from 
its subsidiary corporations, if any; and (6) the relationship between 
the domestic corporation and the Netherlands corporation to which 
it pays the dividend. 

As soon as practicable after such information is filed, the Commis- 
sioner of Internal Revenue will determine whether the dividends con- 
cerned fall within the scope of the proviso of Article VII(1) of the 
convention and may authorize the release of excess tax withheld with 
respect to dividends which come within such proviso. In any case 
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in which the Commissioner of Internal Revenue has notified such 
domestic corporation that it comes within such proviso, the reduced 
rate of 5 percent applies to any dividends subsequently paid by such 
corporation to the Netherlands corporation unless the stock ownership 
of the domestic corporation, or the character of its income materially 
changes, and, if such change or changes occur, such corporation shall 
promptly notify the Commissioner of Intern~al Revenue of the then 
existing facts with respect to such stock ownership or income. 

(c) Effect on mithho~ingin case of di oidends of address in Xether- 
4nds. — For the purposes of withholding of the tax in the case of 
dividends, every monresident alien (including a nonresident alien 
individual, fiduciary, or partnership) whose address is in the Nether- 
lands shall be deemed by United States withholding agents to be a 
resident of the Netherlancls not engaged in trade or business in the 
United States through a permanent establishment therein and every 
corporation whose address is in the Netherlands shall be deemed by 
;uch withhohling agents to be a Netherlands corporation not so en- 
gaged in trade or business in the United States. 

(d) Rat» o f ~cithho tding. — On and after January 1, 1949, withhold- 
ing in the case of dividends paid to nonresident aliens (including a 
nonresident alien individual, fiiduciary, or partnership), and to foreign 
corporations, whose addresses are in the Netherlands, shall (except (1) 
in any case in which, prior to the date of payment of' such dividend, the 
Commissioner of Internal Revenue has notified the paying corporation 
tliat such dividend falls within the proviso of Article VII(1) of the 
convention, and (9) in any case in which the Commissioner notifies 
the withholding agent that the reduced rate shall not apply), be at 
the rate of 15 percent. 

The preceding provisions relative to residents of the Netherlands 
and to Netherlands corporations are based upon the assumption that 
the payee of the dividend is the actual owner of the capital stock from 
which the dividend is derived and consequently is the person liable 
to the tax upon such dividend. As to action by the recipient who is 
riot the owner of the dividend, see section 7. 807. 

SEG. 7. 809. INTKBEST. — (a) Genera/. — Interest (other than interest 
falling within the scope of paragraph (c) of this section and other 
than interest from mortg;ige notes (not including bonds) secured by 
real property), whether on bonds, securities, notes, debentures, or any 
other form of indebtedness (including interest on obligations of the 
United States and on obligations of instrumentalities of the United 
States) received on or after January 1, 1947, from sources within the 
United States by (1) a nonresident alien (including a nonresident 
alien individual, fiduciary, and partnership) who is a resident of 
the Netherlands, or (2) a Netherlands corporation, is exempt from 
United States tax under the provisions of Article VIII of the conven- 
tion if such alien or corporation at no time during the taxable year 
in which such interest is so received had a, permanent establishment 
in the Uiiited States, Such interest is, therefore, not subject to the 
svithholding provisions of the Internal Revenue Code. 

(b) I:'ai caption from withholding. — To obviate withholding at the 
source in the case of coupon bond interest, the nonresident alien resi- 
dent in the Netherlands or the Netherlands corporation shall submit 
Form 1001 — N, in duplicate, to the paying agent with each presenta- 
tion of interest, coupons. Such form shall be signed by the owner of 
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the interest, trustee, or agent, and shall show the name and address 

of the obligor, and the name and address of the owner of such interest 

and the amouiit, of such interest. Such form shall contain a statement 

that the owner is a resident of the Netherlands or a Netherlands cor. 

poration and that such owner has no permanent establishment in the 

United States. 
The exeniption from United States tax contemplated by Article 

VIII of the convention, insofar as it concerns coupon bond interest, 

is an exemption applicable only to the owner of such interest. The 

person presenting such coupon or on whose behalf it is presented 

shall, for the purpose of the exemption, be deemed to be the owner 

of the interest, only if he is, at the time the coupon is presented for 

payment, , the ov;ner of the bond from which the coupon has been 

detached. If the person presenting the coupon is not the owner of 

the bond, Form 1001, and not, Form 1001 — N, shall be executed. 
The original and duplicate ownership certificates, Form 1001 — N, 

must be forwarded to the Commissioner with the quarterly return, 

Form 1012, as provided in existing regulations with respect to Form 
1001. See section 29. 148 — 7 of this chapter (Regula. tions 111). Form 
1001 — N need not be listed on Form 1012. 

In the case of interest coipons presented in the Netherlands by a 

nonresident alien who is not a resident of the Netherlands, or by a 

foreign corporation other than a Netherlands corporation ownership 

certificates, Form 1001, shall be filed as provided in existing regula- 

tions without reference to the provisions of the convention, See 

section 29. 14'3 — 4 of this chapter (Regulations 111). 
To avoid withholding at the source in the case of interest, other than 

interest, payable by means of coupons and other than interest from 

mortgage notes (not including bond. s) secured by real property, the 

nonresident alien who is a resiclent of the Netherlands, or the Nether- 
lands corporation shall file Form 1001A — N, in duplicate, with the 
withholding agent in the United States. Such form shall be signed 

by the owner of the income, trustee, or agent, and shall show the name 
and address of the obligor and. the name and. address of the owner 
of such interest. Such form shall contain a statement that the owner 

is a resident of the Netherlands, or is a Netherlancls corporation, not 

having a permanent establishment in the United States. 
Form 1001A — N must be filed for each three-calend. ar-year period 

and the first such form Gled by the taxpayer with any withholding 
agent should be filed not later than 20 days preceding the date of the 
first payment of income in such period. If the taxpayer iles such 
form with the withholding agent in the calendar year 1948 or in any 
subsequent calendar year no additional Form 1001A — N need be filed 

prior to the end of the two calendar years immediately following the 
calendar year in which such form is so filed unless the Commissioner 
notifies the withholding agent that an additional Form 1001A. — N must 
be filed by the taxpayer at an earlier date. The duplicate of Form 
1001A — N should be immediately forwarded. by the vvithholding agent 
to the Commissioner of Internal Revenue, Records Division, Washing- 
ton 25, D. C. 

In the case of interest paid on or after January 1, 1947, by a Nether- 
lands corporation no withholding of United States tax is required 
irrespective of the citizenship or residence of the owner of the interest 
(see Article XII of the coi. vention). 
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(c) Exemption not apph'cabk to interest paid by subsidiary cor- 
poration to its parent corporatior» — Article VIII(1) of the conven- 
tion provides in part that, the exemption from United States tax of 
interest sha]1 not apply to interest paid by a domestic corporation 
to a Xetherlands corporation if such foreign corporation controls, 
directly or indirectly, more than 50 percent of the voting power of 
all classis of stock of s«ch don&cetic corporation. The exemption 
provisions of Article VIII(1) of the convention have, therefore, no 
application 1&) s«di interest, . In aiiy case in which (1) a Netherlands 
cor~)oration derives interest froiri a domestic corporation, and. (2) 
the relationship existing betweerr the Netherlands corporation and 
the domestic corporation is such as to render uncertain. whether the 
exemption applies to such interest, neither I~'orm 1001 — N nor Form 
1001A — N should be executed by the Netherlands corporation. In such 
case a statement of the facts should be filed with the Commissioner 
of Internal Revenue, )V, &shington 25, D. C. As soon as practicable 
after such statement is filed the Commissioner of Internal Revenue 
will determine whether the iriterest involved is entitled to exemption 
under the provisions of Arth le VIII(1) of the convention, and 
will notify such Netherlands corporation whether the exemption 
provided in Article VIll (1) of the convention applies in such case. If 
in such case the ('. &nmrriiss&oner of Internal Revenue determines that 
such exemption;&pplies, then I&'orirr 1001A — X should be filed together 
with:i copy of the letter from the (. "orninissioner of Internal Revenue. 

SEC. 7. H()8. PATENT AND (OrYIrr('I)T R()vALTIKS ANr& FII. M RENT- 
wr. s. — Royalties and other like aniounts received on or after January 1, 
1947, by (a) a nonresident alien (i»&;i«ding a nonresident alien indi- 
vidual, fiduciary, and partnership) who is a resident, of the Xether- 
lands or (b) a Netherlands corporation, as consideration for the use of, 
or for the privilege of using copyrights, patents, designs, secret, proc- 
esses and formulae, trade-marks, ar&d other like property, and royal- 
ties, including rentals, in respect of motion picture films or for the use 
of indiistrial, commercial, or scientific equipment, are exempt from 
United St, ates tax under the provisions of A. rticle IX of the convention 
if such alien or corporation had at no time during the taxable year in 
which such royalty or other amount was so received a permanent 
establishment, within the United St;ites. 

Such items are, therefore, not subject to the withholding provisions 
of the Internal Revenue Code. As to what constitute~ a. permanent 
establishment, see Article II (1) (i) of the convention. 

To obviate withholding at, the source, the nonresident alien who is a 
resident of the Netherhrrrds, or the Xetherlands corporation, shall file 
I& orm 1001A. — V, in &i«plicate, with the withholdiiig. agent in the United 
States. ' Such form shall be signed by the owner of the income, trustee, 
or agent and shall contain the statements provided on such form with 
respect to interest, as set, forth in section 7. 802 of these regulations, the 
provisions of which with respect to the effective period of such form 
are equally applicable with respect to the income lalling within the 
scope of this section. 

The di&p]icate copy of Form 1001A — V should be immediately for- 
wa) ded by the withholding;igent to the Commissioner of Internal 
Revenue, Records Division, YVashlngton 25& D 
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Szc. 7. 804. PzmsioNs Ann LIFE AIv'NUITizs. — Article XV(2) of the 

convention provides that private pensions and life annuities derived 

on or after January 1, 1947, from sources within the United States by 

a nonresident alien individual who is a resident of the Netherlands 

shall be exempt from United States tax. 
The person paying such income should be noti6ed by letter from the 

resident of the Netherlands that the income is exempt from taxation 
under the provisions of the convention. Such letter shall contain the 

address of the individual and a statement that such individual is a 

resident of the Netherlands. The letter of notification, or a copy 
thereof, should be immediately forwarded by the recipient to the Com- 

missioner of Internal Revenue, Records Division, Washington 25, D. C, 
Such letter shall constitute authorization to the payor of the income to 

pay such income without deduction of the tax at the source unless the 
Commissioner subsequently notifies such payor that the tax should be 
withheld with respect to payments made after such notification. 

SEG. 7. 805. NATURAL RzsoURcE RCYALTIES AND REAL PRQPERTY 

RENTAI, s. — The convention does not change the rate of tax imposed 
under existing law upon natural resource royalties and real property 
rentals. The withholding of the tax with respect to such items derived 
from sources within the~United States by nonresident aliens who are 
resi. dents of the Netherlands and by Netherlands corporations is not 
afFected by the convention. See sections 211(a) and 281(a) of the 
Internal Revenue Code. 

SEc. 7. 806. RELEAsE CI' ExcEss TAX WITHHELD AT SCURcz. — (a) 
Generuh — In order to bring the convention into force and efFect at the 
earliest practicable date 

(1) The reduced rate of tax of 15 percent to be withheld at the 
source on dividends, and 

(2) Exemption from tax otherwise withheld at the source on 
interest, patent royalties, copyright royalties, 61m rentals, and 
the like, 

are hereby Inade efFective beginning January 1, 1948, in any case in 
which such dividends, interest, , patent royalties, copyright royalties, 
61m rentals, and the like are derived from sources within the United 
States 'by (i) a nonresident alien (including a nonresident alien indi- 
vidual, fiduciary, and partnership) who is a resident of the Nether- 
lands, or (ii) a Netherlands corporation. 

Accordingly, in the case of dividends paid to a nonresident alien 
(including a nonresident alien individual, fiduciary, and partnership) 
whose address at the time of payment was in the Netherlands, or to a 
Netherlands corporation whose address at the time of payment was 
in the Netherlands, where tax at the rate of 80 percent has been with- 
held on or after January 1, 1948, from such dividends, there shall be 
released by the withholding agent and paid over to the person from 
whom it was withheld an amount equal to 15 percent of such dividends. 

In the case of every such taxpayer who furnishes to the withholding 
agent Form 1001A — N, as prescribed. in section 7. 802, or 7. 803, where 
tax at the rate of 80 percent has been withheld on or after January 1, 
1948, there shall be released by the withholding agent and paid over 
to the person from whom there was withheld an amount equal to the 
amount so withheld in the case of interest (as to coupon bond interest, 
see next paragraph), patent royalties, copyright royalties, film rentals, 
and the like. 



101 t $ 29. 143-1. 

In the case of every such taxpayer described in the first paragraph 
of this section who furnishes to the withholding agent Form 1001 — X, 
in duplicate, where tax at the rate of 98 percent or 30 percent, as the 
case may be, has been withheld on or after January 1, 1948, from 
coupon bond interest, there shall be released by the withholding agent 
and paid over to the person from whom it was withheld an amount 
equal to the tax withheld from such interest. Form 1001 — X used for 
this purpose should be clearly marked "Substitute" in order to replace 
Forms 1001 previously filed. One Form 1001 — N, in duplicate, may be 
used to replace two or more Forms 1001. The form marked "Su'bsti- 
tute" is to be used solely for the release of excess tax withheld in 1948. 
The use of I'"orm 1001 — N for the purpose of exemption upon presenta- 
tion of interest coupons is set forth in section 7. 802 (b) . 

(b) Priorate pensions and life annuities paid in 1' or subsequent 
years. — In order to bring the convention into force and eRect at the 
earliest practicable date, the exemption from tax otherwise withheld 
at the source on private pensions and life annuities is made eRective 
beginning January 1, 1948, in any case in which such pensions and 
life annuities are derived from sources within the United States by 
a nonresident alien individual who is a resident of the Netherlands. 

The person paying such income should be notified by letter from the 
resident of the Netherlands that the income is exempt, from taxation 
under the provisions of Article XV (9), (8), and (4) of the conven- 
tion. See section 7. 804. Such letter will constitute authorization to 
the payor of the income to release the tax withheld on or after January 
1, 1948, from such pensions and life annuities. 

(c) ~S'ubsidiary's d& idends. — 5Vith respect to a dividend paid on or 
after January 1, 1948, by a domestic corporation to a Netherlands cor- 
poration whose address is in the Netherlands, tax shall be withheld 
in accordance with the provisions of section 7. 801 unless prior to the 
date of payment of such dividend the Commissioner of Internal Reve- 
nue has notified the paying corporation that such dividend falls within 
the scope of the proviso of Article VII(1) of the convention. As soon 
as practicable after information required under section 7. 801(b) is 
filed, the Commissioner of Internal Revenue will determine whether 
the dividend involved falls within the scope of such proviso and may 
authorize the release of the excess tax withheld with respect to divi- 
dends which come within the scope of such proviso. 

SEc. 7. 807. A. DDREssEE IN TIIE NETHERLANDs NoT AcTUAL OwNER. — 
(a) cVetkerlands administration once. — If the recipient in the Nether- 
lands of any dividend or interest from sources within the United States 
is a Netherlands administration ofiice and the person beneficially en- 
titled to such dividend or interest is not entitled to the reduced rate of 
tax provided in Article VII of the convention nor to the exemption pro- 
vided in Article VIII, the banker or commissioner with whom the cer- 
tificate issued by the administration office is deposited in the Nether- 
lands, or the banker in the Netherlands to whom the dividend coupon or 
the interest coupon is first presented for payment or sale, will withhold 
an additional tax. This additional tax is equivalent to the diRerence 
between the United States tax which would have been withheld had 
the convention not been in eRect (30 percent as at the date of approval 
of this Treasury Decision) and tlie United States tax actually with 
held from such dividend or interest. The amounts so withheld by the 
banker or commissioner will, on or before the fifteenth day after the 



$ 29. 143-1. 1 102 

close of the calendar year quarter in which such withholding has 
taken place, be deposited, by the banker or commissioner, with the 
Netherlands Bank (account: Inspector of Taxes at Ainsterdani, 
United States tax), without converting such amounts into dollars, 
Each banker or commissioner making such deposit shall file witli tile 
inspector of taxes at Amsterdam a return, containing the total amount, 

of additional tax so withheld by him, and a specification of' the addi- 
tional tax for each type of security, It has been arranged that the 
Netherlands Tax Administration will, on or before the fifteenth day 
after the end of the calendar year quarter in which such deposit is S0 

made with the Netherlands Bank, remit by draft in United States 
dollars the amounts so paid to the Co/lector of Internal Revenue, 
Baltimore, Md. , U. S. A. , together with the aggregate of any other 
amounts of United States tax withheld or recovered by the Netherlands 
Tax Administration. 

(b) Other Netker4nA cddregaeea not acteul ozone~. — If the re- 
cipient in the Netherlands (including a fiduciary (Du. bewindveerder, 
beheerder van een onverdeelde boedel, executeur-testamentair, faillis- 
sements-curator~ krachtens de wet aangesteld beheerder, benoemd 
voogd) and a partnership) of the dividends is a nominee (Du. op 
eigen naam handelend tussenpersoon) or agent (Du. gemachtigde) 
through whom the dividend fiows to a person other than the person 
described in section 7. 801(a) as being entitled to the reduced rate of 
15 percent provided in Article VII of the convention, such recipient 
in the Netherlands will withhold an additional United States tax 
equivalent to the difference between the United States tax which would 
have been withheld had the convention not been in efi'ect and the 15 
percent withheld at the source with respect to such dividend as pro- 
vided in section 7. 801 of these regulations. 

In any case in which a fiduciary or a partnership with an address 
in the Netherlands receives, otherwise than as a nominee or as an 
agent, a dividend from a United States corporation, if a beneficiary 
of such fiduciary or a partner in such partnership is not, entitled to 
the reduced rate of tax provided in Article VII of the convention, 
the fiduciary or partnership will withhold an additional tax with 
respect to. the portion of such clividend included in such beneficiary's 
or partner's net distributive share of the income of such fiduciary or 
partnership, as the case may be. The rate of the additional tax is 
calculated in the same manner as is applicable under the first paragraph 
of the present subsection. 

The amounts so withheld by such withholding agent in the Nether- 
lands will be deposited with the Netherlands Bank (account: Inspec- 
tor of Taxes at Amsterdam, United States tax) in the same manner, 
and subject to the same provisions, a, s are applicable in the case of 
amounts deposited as provided in subsection (a) of this section. 
The withholding agent making such deposit shall file a return in the 
same manner and subject to the same provisions as are applicable under 
subsection (a) of this section. The amounts so deposited will be 
remitted to the Collector of Internal Revenue, Baltimore, Md. , U. S. A. , 
as are deposits under subsection (a) of this section. 

SEc. 7. 808. RETUEN oF TAX WITHHELD AND INFoRMATIoN RETURN 
WITH RESPECT To PERSONS WHOSE ADDRESSES ARE IN THE NETHER- 
LANDs. — Every United States withholding agent shall make and file 
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with the collector, in cluplicate, an information return on Form 1042K& 
in addition to the withholding return, Form 1042, for the calendar 
year 1048 and each subsequent calendar year, with respect to: 

(a) dividends from which a tax of 15 percent was withheld 
from persoiis whose addresses are in the Xetherlands (5 percent in 
the case of dividends falling within the scope of the proviso of 
Article VII (1) of' the convention); 

(0) royalties and like amounts and interest (other than coupon 
bond interest, reported on Form 1001 — N) from which no tax was 
withheld from persons who have furnished to the withholding 
agent Form 1001A. — X; and 

(u) all other fixed or determinable annual or periodical income 
paid to such persons. 

SEC. 7. 800. REFIiNn or ExCEss TAx AVITHHEI, D. — If the tax with- 
held at the source upon dividends, interest, royalties, private pensions, 
or life annuities paid during the calendar year 1947 is in excess of 
the tax due from the taxpayer under the convention, it will be neces- 
sary for the taxpayer, in order to compute the tax properly, to file 
an income tax return, Form 1040NB (Netherlands), for individuals, 
and Form 1120XB (Netherlands), for corporations, for such taxable 
year. The taxpayer s total fixed or determinable annual or periodical 
income from sources within the United States should be reported on 
such return and in the event securities are held in the name oi a person 
other than the actual owner, the name of such person should be 
furnished. There shall be included in such return the following 
statements: 

(e) That the taxpayer is a nonresident alien (including a non- 
resident alien individual, fiduciary, or partnership) resident in 
the Netherlands or is a corporation organized in or under the laws 
of the Xetherl;inds; 

(6) That the taxpayer was engaged in trade or business through 
a permanent establishment, in the United States at no time during 
the taxable year in which the income was received. . 

However, the statement required by (b) is not applicable in the case 
of a taxpayer whose income from sources within the United States 
during the calendar year 1947 consisted exclusively of private pensions 
and life annuities. As to additional information required in the case 
of a Netherlands corporation claiming a rate of 5 percent on dividends 
p;iid by its domestic subsidiary coi por;ition, see section 7. 801(b). 

For the purposes of refund of excess tax xvit hheld resulting from the 
tax convention, a properly executed return on Form 1040NB (Nether- 
lands) or Fori«1120NB (Netherlaiids) shall constitute a claim for 
refund or credit within the meaning of section 322 of the Internal 
Revenue Code for the amount of the overpayment disclosed by such 
return. Any tax paid in excess of that due from the owner of the 
income will be refunded by the United States Government as required 
by law. 

SEc. 7. 810, BENEFIcIARIEs oF A DGMEsTIc ESTATE oR TRIIsT. 
nonresident alien who is a resident of the Netherlands and who is a 
beneficiary of a domestic estate or ti'iist shall be entitled to the ex- 
emption, or reduction in the rate of tax, as the case may be, provided 
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in A. rticles VII, VIII, and IX of the convention with respect to divi- 
dends, interest, and royalties to the extent such item or items are 
included in his distributive share of income of such estate or trust. 
In such case such beneficiary must, in order to be entitled to the exemp 
tion or reduction in the rate of tax in the case of interest or royalties, 
execute Form 1001A — N and file such form with the fiduciary of such 
estate or trust in the United States. 

Since the purpose of this Treasury Decision is to make effective the 
exemptions and reduced rates of tax provided in the income tax con- 
vention between the United States and the Kingdom of the Nether- 
lands, proclaimed by the President of the United States on December 
8, 1948, this Treasury Decision is not subject to the efFective date 
limitation of section 4(c) of. the A. dministrative Procedure Act, ap- 
proved June 11, 1946. 

(This Treasury Decision is issued under the authority of section 62 
of the Internal Revenue Code (58 Stat. M; 26 U. S. C. 62). ) 

GEO. J. SCIIOENEMAN) 
Comnw'ssioner of Internal Revenue. 

Approved March 2, 1040. 
TIIOMAS J. LYNCII) 

Acting 8ecretang of the Treasur7I. 
(Filed with the Division of the Federal Register March 7, 1949, S: 51 a. m. ) 

SEGTIQN 29. 148 — 1: Withholding tax at, source. 
(Also Section 144, Section 29. 144 — 1. ) 

1940 — 7 — 13055 
T. D. 56M 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAI'TKR A, PART 7. — TAX. 
ATION PURSUANT To TREATIES — SUBPART — DENMARK; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 61, 1947 

Release of excess tax withheld, and exemption from, or reduction 
in rate of, withholding under sections 149 and 144 of the Internal 
Revenue Code in the case of residents of Denmark and of Danish 
corporations, as affected by the reciprocal income tax convention 
between the United States and the Kingdom of Denmark, proclaimed 
by the President of the United States on December S, 1948. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER Or INTERNAL REVENUE 

'Waslu'ngton, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

on December 28, 1948, notice of proposed rule making under the 
income tax convention between the United States and the Kingdom 
of Denmark, proclaimed by the President of the United States on 
December 8, 1948, was published in the Federal Register (13 F. E. 
8398). After consideration of all such relevant matter as was pre- 
sented by interested persoiis regarding the proposal, the following 
regulations are adopted for the purposes of such convention. These 
regulations are necessary to prescribe rules with respect to release 
of excess tax withheld, and exemption from, or reduction in the rate 
of, withholding under sections 143 and 144 of the Internal Revenue 
Code in the case of residents of Denmark and Danish corporations, 
as afFected by such convention. 
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TI&RLE oF CozrzzTs 
Section. 

7. 900. Introductory. 
7. 901. Dividends. 
7. 902. Interest. 
7. 903. Patent and copyright royalties and film rentals. 
7, 904. Private pensions and life annuities. 
7. 905. Release of excess tax withheld at source. 
7. 900. Addressee not actual owner. 
7. 907. Beneficiaries of a domestic estate or trust. 

SEGTloN 7. 900. INTRonUcToRy. — The income tax convention between 
the United States and the Kingdom of Denmark, signed. May 6, 1948, 
proclaimed by the President of the United States on December 8, 1948, 
and effective as to taxable years beginning after December 31, 1947 
(hereinafter referred to as the convention), provides in part as 
follows: 

ARTICLE I 
(1) The taxes referred to in this convention are: 

(a) In the case of the United States of America: 
The Federal income tax, including surtaxes. 

('b) In the case of Denmark: 
The national income tax, including the war profits tax. 
The intercommunal income tax. 
The communal income tax. 

(2) The present convention shall aLso apply to any other taxes of a substan- 
tially similar character imposed by either contracting state subsequently to 
the date of signature of the present convention. 

ARTIcr, z II 
(1) As used in this convention: 

(a) The term "United States" means the United States of America, and 
when use&1 in a geographical sense includes only the States, the Territories 
of Alaska and Hawaii, and the District of Columbia. 

(b) The term "Denm;irk" means the Kingdom of Denmark; the provisions 
of the convention shall not, however, extend to the Faroe Islands; nor do 
they apply to Greenland. 

(c) The term "permanent establishment" means a branch office, factory, 
warehouse, or other fixed place of business, but does not include the casual 
and temporary use of merely storage facilities, nor does it include an agency 
unless the agent has and exercises a general authoritv to negotiate and 
conclude contracts on behalf of an enterprise or has a stock of merchandise 
from which he regularly fills orders on its behalf. An enterprise of one of 
the contracting states shall not be deemed to have a permanent establishment 
in the other state merely because it carries on business dealings in such 
other state through a ban&I )ide commission agent, broker, or custodian acting 
in the ordinary course of his business as such. The fact that an enterprise 
of one of the contracting states maintains in the other state a fixed place 
of business exclusively for the purchase of goods or merchandise shall not of 
itself constitute such fixed place of business a permanent establishment 
of such enterprise. The fact that a corporation of one contracting state has 
a subsidiary corporation which is a «orporation of the other state or which is 
engaged in trade or business in the other state shall not of itself constitute 
that subsidiary corporation a permanent establishment of. its parent 
corporation. 

(d) The term "enterprise of one of the contracting states" means, as the 
case may be, "United States enterprise" or "Danish enterprise. " 

(6) The term "enterprise" includes every form of undertaking whether 
carried on by an individual, partnership, corporation, or any other entity. 

(f) The term "United States enterprise" means an enterprise carried on 
in the United States of America by a resident of the United States of America 
or by a United States corporation or other entity; the term "United States 
corporation or other entity" means a partnership, corporation, or other 

S45516' — 49 — 8 
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entity created or organized in the United States of America or under the 
law of the United States of America or of any State or Territory of the 
United States of America. 

(g) The term "Danish enterprise" means an enterprise carried on iu 

Denmark by a resident of Denmark or by a Danish corporation or other 
entity; the term "Danish corporation or other entity" means a partnership, 
corporation, or other entity created or organized in Denmark or under 
Danish laws. 

(Ir) The term "competent authorities" means, in the case of the United 
States the Commissioner of Internal Revenue or his authorized represent- 
ative; and in the case of Denmark, the Chief of the Taxation Department 
of the Ministry of Einance (Gerreraldirekt)karen for Skattevaesenet) or his 
authorized representative. 

(2) In the application of the provisions of the present convention by one of 
the contracting states any term not otherwise defined shall, unless the context 
otherwise requires, have the meaning which such term has under its own tax 
laws. 

4 

ARTIcI. E VI 

(1) Dividends shall be taxable only in the contracting state in which the 
shareholder is resident or, if the shareholder is a corporation or other entity, 
in the contracting state in which such corporation or other. entity is incor- 
porated or organized. 

(2) Each of the contracting states reserves, however, the right to collect aud 
retain the tax which, under its revenue laws, is deductible at the source with 
respect to such dividends, but the tax shall not exceed 15 percent of the 
amount of dividends derived from sources within such state by a resident, 
corporation, or other entity of the other state, if the recipient has no permanent 
establishment in the contracting state from which the dividends are derived. 

(3) It is agreed, however, that the rate of dividend tax at the source shall 
not exceed 5 percent if the shareholder is a corporatiou controlling, directly 
or i~directly, at least 95 percent of the entire voting power in the corporation 
paying the dividend, and if not more than 25 percent of the gross income of 
such paying corporation is derived from interest and dividends, other than in- 
terest and clividends received from its own subsidiary corporations. Such re- 
duction of the rate to 5 percent shall not apply if the relationship of the two 
corporations has been arranged or is maintained primarily with the intention 
of securing such reduced rate. 

AETICI. E VII 
Interest on bonds, securities, notes, debentures, or any other form of indebted- 

ness derived from sources within one of the contra. cting states by a resident or 
corporation or other entity of the other contracting state not having a perma- 
nent establishment in the former state shall be exempt from tax by such fornrer 
state. 

ArrrrcLE VIII 
Royalties and other amounts derived as consideration for the right to use 

copyrights, patents, designs, secret processes and formulas, trade-marks, and 
other like property (including rentals and like payments in respect of motion 
picture films) derived from sources within one of the contracting states by a 
resident or corporation or other entity of the other contracting state not 
having a permanent establishment in the former state shall be exempt from 
taxation in such former state. 

AIrTIcLE X 

(2) Private pensions and life annuities derived from within one of the 
contracting states and paid to individuals residing in the other contracting 
state shall be exempt from taxation in the former state. 

(3) The term "life annuities" as used herein means a stated sum payable 
periodically at stated times during life, or during a specified number of years, 
under an obligation to make the paymeuts in consideration of a gross suur 
paid for such obligation. 
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ARTIcLE XXII 
The competent authorities of the two contracting states may prescribe regu- 

lations necessary to interpret and carry out the provisions of this convention. 
With respect to the provisions of this convention relating to exchan'"e of in- 
formation a. nd mutual assistance in the collection of taxes, such authorities 
may, by common agreement, prescribe rules concerning matters of procedure, 
forms of application and replies thereto, conversion of currency, disposition of 
amounts collected, minimum amounts subject to collection, and related matters. 

ARTIcIE XXIII 
(1) The present convention shall be ratified and the instruments of ratification 

shall be exchanged at Washington as soon as possible. 
(2) Upon the exchange of instruments of ratification, the present conven- 

tion shall have etfect 
(e) in the case of United Siates tax, for the taxable years beginning 

on or after the 1st day of January of the year in which such exchange takes 
place; 

(b) in the case of Danish tax, i' or the taxable years beginning on or 
after the 1st day of April of the year in which such exchange takes plac~. 

(3) The present convention shall continue effective for a period of 6 years 
and indefinitely after that period, but may be terminated by either of the con- 
tracting states at the end of the 6-year period or at any time thereafter, pro- 
vided that at least 6 months' prior notice of termination has been given and, 
in such event, the present convention shall cease to be effective. 

(e) as respects United States tax, for the taxable years beginning on or 
aft. er the 1st day of January next following the expiration of the 6-month 
period; 

(b) as respects Danish tax, ior the taxable years beginning on or after 
the 1st dav of April next following the expiration of the 6-month period. 
Qc 

A. s used. in this Treasury Decision, unless the context otherwise 
requires, the terms defined in the above articles of the convention shall 
have the meanings so assigiIed to them. 

Szc. 7. 901. Dzvmzwiis. — (a) Oenerat. — The rate of tax imposed by 
section 211(a) of the Internal Revenue Code (relating to nonresident 
alien individuals not engaged in trade or business within the United 
States) and by section 231(a) of the Internal Revenue Code (relating 
to foreign corporations not en~aged in trade or biisiness within the 
United States) is 30 percent. uch rate is reduced under Article VI 
of the convention to 15 percent in the case of dividends received on 
or after January 1, 1948, from sources within the United States by 
a nonresident alien (inchiding a nonresident alien individual, fiduci- 
ary, and partnership) who is a resident of Denmark or by a Danish 
corporation if such alien or corporation at no time during the taxable 
year had a permanent establishment, within the United States. As 
to what is a Danish corporation, see Article II(1) (g) of the con- 
vention. Thus, if a nonresident alien who is a resident of Denmark, 
performs personal services within the United States during the cal- 
endar year 1948, but has at no time during such year a permanent 
establishment within the United States, he is entitled to the reduced 
rate of tax with respect to dividends derived in that year from 
United States sources, as provided in Article VI of the convention, 
even though by reason of his having rendered personal sei vices within 
t: he United States he is engaged in trade or business therein iil that 
year within the meaning of section 211(b) of the Internal Revenue 
Code. As to wh;It constitutes a permanent establishment, see Article 
II(1) (c) of the convention. 
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(b) Dividends paid by a Vnited 8tates subsidiary corporation. — 
Under the provisions of Article VI(3) of the convention, dividends 
paid by a domestic corporation to a Danish corporation controlling, 
directly or indirectly, at the time the dividend is paid, 95 percent or 
more of the entire voting power in such domestic corporation, are 
subject to tax at the rate of only 5 percent, if (1) not more than 25 
percent of the gross income of such paying corporation for the 3-year 
period immediately preceding the taxable year in which the dividend 
is paid consists of dividends and interest (other than dividends aud 
interest, paid to such domestic corporation by its own subsidiary cor- 
porations, if any) and (9) the relationship between such domestic 
corporation and such Danish corporation has not been arranged or 
maintained primarily with the intention of securing such reduced rate 
of 5 percent. 

Any domestic corporation which claims or contemplates claiming 
that dividends paid or to be paid by it on or after January 1, 1948, 
are subject only to the 5 percent rate shall file, as soon as practicable, 
with the Commissioner of Internal Revenue, the following informa- 
tion: (1) The date and place of its organization; (9) the number of 
outstanding shares of stock of the domestic corporation having voting 
power and the voting power thereof; (3) the person or persons bene- 
ficially owning such stock of the domestic corporation and their re- 
lationship to the Danish corporation; (4) the amount of gross income, 
by years, of the paying corporation for the 3-year period immediately 
precedin~g the taxable year in which the dividend is paid; (5) the 
amount of interest, and dividends, by years, included in the gross 
income of such domestic corporation and the amount of interest and 
dividends, by years, received by such corporation from its subsidiary 
corporations, if any; and (6) the relationship between the domestic 
corporation and. the Danish corporation to which it pays the dividend. 

As soon as practicable after such information is filed, the Com- 
missioner of Internal Revenue will determine whether the dividends 
concerned fall within the provisions of Article VI(3) of the con- 
vention and may authorize the release of excess tax withheld with 
respect to dividends which come within such provision. In any case 
in which the Commissioner of Internal Revenue has notified such 
domestic corporation that the dividends come within such provision, 
the reduced rate of 5 percent applies to any dividends subsequently 
paid by such corporation to the Danish corporation unless the stock 
ownership of the domestic corporation, or the character of its income, 
materially changes, and, if such change or changes occur, such cor- 
poration shall promptly notify the Commissioner of Internal Revenue 
of the then existing facts with respect to such stock ownership or 
income. 

(c) Effect on withholding in case of dividends of address in Den- 
raark. — For the purposes of withholding of the tax in the case of 
dividends, every nonresident alien (including a nonresident alien in- 
dividual, fiduciary, or partnership) whose address is in Denmark 
shall be deemed by United States withholding agents to be a resident 
of Denmark not having a permanent establishment in the United 
States and every corporation whose address is in Denmark shall be 
deemed by such withholding agents to be a Danish corporation not 
having a permanent establishment in the United States. 



(eE) Bate of withholding. — On and after January 1, 1949, with- 
holding in the case of dividends paid to nonresident aliens (including 
a nonresident, alien individual, fiduciary, or partnership) and to 
foreign corporations, whose addresses are in Denmark, shall (except 
(1) in any case in which prior to the date of payment of such divi- 
dend, the Commissioner of Internal Revenue has notified the paying 
corporation that such dividend falls within the provisions of Article 
VI(3) of the convention, and (2) in any case in which the Com- 
missioner notifies the withholding agent, that the reduced rate shall 
not apply), be at the rate of 15 percent. 

The preceding provisions relative to residents of Denmark and 
to Danish corporations are based upon the assumption that the payee 
of the dividend is the actual owner of the capital stock from which 
the dividend is derived and consequently is the person liable to the 
tax upon such dividend. As to action by the recipient who is not 
the owner of the dividend, see section 7. 906. 

SEc. 7. 902. INTEREsT. — (a) Genera/. — Interest, whether on bonds, 
securities, notes, debentures, or any other form of indebtedness (in- 
cluding interest on obligations of the United States and on obliga- 
tions of instrumentalities of the United States), received on or after 
January 1, 1948, from sources within the United States by (1) a non- 
resident alien (including a nonresident alien individual, fiduciary, 
and partnership) who is a resident of Denmark, or (2) a Danish 
corporation, is exempt from United States tax under the provisions 
of Article VII of the convention if such alien or corporation at no 
time during the taxable year in which such interest is so received had 
a permanent establishment in the United States. Such interest is, 
therefore, not subject to the withholding provisions of the Internal 
Revenue Code. 

(6) Exemption from, reithhotding. — To obviate withholding at the 
source in the case of coupon bond interest, the nonresident alien resi- 
dent in Denmark or the Banish corporation shall submit Form 1001 — D. 
in duplicate, to the paying agent with each presentation of interest 
coupons. Such form shall be signed by the owner of the interest, 
trustee, or agent, and shall show the name and address of the obligor, 
and the name and address of the owner of such interest and the 
amount of such interest. Such form shall contain a statement that 
the owner is a resident of Denmark or a Danish corporation and that 
such owner has no permanent, establishment in the United States. 

The exemption from United States tax contemplated by Article VII 
of the convention, insofar as it concerns coupon bond interest, is an 
exemption applicable only to the owner of such interest. The person 
presenting such coupon or on whose behalf it is presented shall, for 
the purpose of the exemption, be deemed to be the owner of the interest 
only if he is, at the time the coupon is presented for payment, the 
owner of the bond from which the coupon has been detached. If the 
person presenting the coupon is not the owner of the bond, Form 1001, 
and not Form 1001 — D, shall be executed. 

The original and duplicate ownership certificates, Form 1001 — D, 
must be forwarded to the Commissioner with the quarterly return, 
Form 1012, as provided in existing regulations with respect to Form 
1001. See section 29. 148 — 7 of this chapter (Regulations 111), Form 
1001 — D need not, be listed on Form 1012: 
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In the ease of interest coupons presented in Denmark by a nonresi- 
dent alien who is not a resident of Denmark or by a foreign corpora- 
tion other than a Danish corporation, ownership certificates, Form 
1001, shall be filed as provided in existing regulations without ref 
erence to the provisions of' the convention. See section 99. 148 — 4 of 
this chapter (Regulations 111). 

To avoid withholding at the source in the case of interest other 
than interest payable by means of coupons, the nonresident alien whp 
is a resident of Denmark, or the Danish corporation, shall file Form 
1001A — D, in duplicate. with the withholding agent, in the United 
States. Such form shall be signed by the owner of the income, trustee, 
or agent, and shall show the name and address of the obligor and the 
name and address of the owner of such interest. Such form shall 
contain a statement that the owner is a resident of Denmark or is 
a Danish corporation and that the owner has no permanent establish- 
ment, in the United States. 

Form 1001A — D must, be 61ed for each three calendar year period and 
the first such form filed by the taxpayer with any withholding agent 
should be filed not later than 90 days preceding the date of the first 
payment of income in such period. If the taxpayer flles such form 
with the withholcling agent, in the calendar year 1948 or in any subse- 
quent calendar year no~additional Form 1001A. — D need be filed prior 
to the end of the two calendar years immediately following the calen- 
dar year in which such form is so 61ed unless the Commissioner notifies 
the withho]ding agent that, an additional Form 1001A-D must be 
61ed by the taxpayer at any earlier date. The duplicate of Form 
1001A — D should be immediately forwarded by the withholding agent 
to the Commissioner of Internal Revenue, Records Division, Wash- 
ington o5, D. C. 

SEC. 7. 908. PATENT AND COP%RIGHT ROTALTIES AND FILM RENTALS. — 
Royalties and other like amounts received on or after January 1, 1948, 
by (a) a nonresident alien (including a nonresident, alien individual, 
fiduciary, and partnership) who is a resident of Denmark or (b) a 
Danish corporation, as consideration for the right to use copyrights, 
patents, designs, secret processes and formulae, trade-marks, and other 
like property, including rentals and like payments in respect of motion 
picture films, are exempt from United States tax under the provisions 
of Article VIII of the convention if such alien or corporation had 
at no time during the taxable year in which such royalty or other 
amount was so received a permanent establishment in the United 
States. 

Such items are, therefore, not subject to the withholding provisions 
of the Internal Revenue Code, As to what constitutes a permanent 
establishment, see Article II (1) (c) of the convention, 

To obviate withholding at the source, the nonresid. ent alien who is 
a resident of Denmark, or the Danish corporation, shall filc Form 
1001A — D, in duplicate, with the withholding agent in the United 
States. Such form shall be signed by the owner of the income, trustee, 
or agent and. shall contain the statements provided on such form with 
respect to interest as set forth in section 7. 909 of these regulations, 
the provisions of which with respect to the effective period of. such 
form are equally applicable with respect to the income falling within 
the scope of this section. The duplicate copy of Form 1001A-D 
should bc immediately forwaIded by the withholding agent to the 
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Commissioner of Internal Revenue, Records Division, Washington 
25& D. C. 

Src. 7. 904. PRIvATE PENsICNs AND LIFE ANNUITIEs. — Under Article 
X(2) of' the convention private pensions and life annuities derived. on 
or after January 1, 1948, from sources within the United States by a 
nonresident alien individual who is a resident of Denmark are exempt 
from United States tax. 

The person paying such income should be notified by letter from the 
resident of Denmark that the income is exempt from taxation under 
the provisions of Article X(2) of the convention. Such letter shall 
contain the address of the individual and a statement that such indi- 
vidual is a resident of Denmark. The letter of notification, or a copy 
thereof, should be immediately forwarded by the recipient to the 
Commissioner of Internal Revenue, Records Division, Washington 25, 
D. C. Such letter shall constitute authorization to the payor of the 
income to pay such income without deduction of the tax at the source 
unless the Commissioner subsequently notifies such payor that the tax 
should be withheld with respect to payments ma, de after such 
notification, 

SEc. 7. 905. REI EAsE QF ExcEss TAx WITIIIIEI D AT SCIIROE. — (&z) 
&&-ene&'a/. — In order to bring the convention into force and effect at the 
earliest practicable date: 

(1) The reduced rate of tax of 15 percent to be withheld at the 
source on dividends, and 

(2) Exemption from tax otherwise withheld at the source on 
interest, patent royalties, copyright royalties, film rentals, and the 
like, 

are hereby made effective beginning January 1, 1948, in any case in 
which such dividends, interest, patent royalties, copyright royalties, 
fihn rentals, and the like are derived from sources within the United 
States by (i) a nonresident alien (including a nonresident alien indi- 
vidual, fiduciary, and partnership) who is a resident of Denmark, 
or (ii) a Danish corporation. 

Accordingly, in the case of dividends paid to a nonresident alien 
(including a nonresident alien individual, fiiduciary, and partnership) 
whose address at the time of payment, was in Denmark, or to a 
Danish corporation whose address at the time of payment was in 
Denma, rk, where tax at, the rate of 30 percent has been withheld on 
or after January 1, 1948„ from dividends, there shall be released by 
the withhol&ling agent and paid over to the person from whom it 
was withheld an amount equal to 15 percent of such dividends. 

In the case of every such taxpayer who furnishes to the withholding 
agent Form 1001A — D, as prescribed in section 7. 902, or 7. 903, where 
tax at the rate of 30 percent has been withheld on or after January 
1& 1948& there sh;ill be released by the withholding agent and paid 
over to the person from whom withheld an amount equal to the amount, 
so withheld in the case of interest (as to coupon bond interest, see 
next paragraph), patent royalties, copyright royalties, film rentals, 
and the like. 

In the case of every such taxpayer who furnishes to the withholding 
agent, Form 1001 — Dy in duplicate, where tax at the rate of 28 percent 
or 80 percent, as the case may be, has been withheld on or after January 
1, 1948, from coupon bond interest, there shall be released by the with- 
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holding agent and paid over to the person from whom it was withheld 
an amount equal to the tax withheld from such interest. Form 
1001 — D used for this purpose should be clearly marked "Substitute" 
in order to replace Forms 1001 previously filed. One Form 1001 — D, 
in duplicate, may be used to replace two or more Forms 1001. The 
form marked "Substitute" is to be used solely for the release of excess 
tax withheld in 1948. The use of Form 1001 — D for the purpose of 
exemption upon presentation of interest coupons is set forth in section 
7. 902 (li) . 

(b) Privat pen8ion8 encE life onnui A'es paid in 19+~ or znbaeclnent 
years. — In order to bring the convention into force and effect at the 
earliest practicable date, the exemption from tax otherwise withheld 
at the source on private pensions and life annuities is made efFective 
beginning January 1, 1948, in any case in which such pensions and life 
annuities are derived from sources with. in the United States by a non- 
resident alien individual who is a resident of Denmark. 

The person paying such income should be notified by letter from the 
resident of Denmark that the income is exenipt from taxation under 
the provisions of Article X('&) of. the convention. See section 7. 904, 
Such letter will constitute authorization to the payor of the income to 
release the tax withheld on or after January 1, 1948, with respect to 
such pensions or life annuities. 

(c) Subsidiary'8 cEieirEencls. — With respect to a dividend paid on or 
after January 1, 1948, by a domestic corporation to a Danish corpora- 
tion whose address is in Denmark, tax shall be withheld in accordance 
with the provisions of section 7. 901 unless prior to the date of payment 
of. such dividend the Commissioner of Internal Revenue has notified 
the paying corporation that such dividend falls within the scope of 
A. rticle VI(6) of the convention. As soon as practicable after in- 
formation required under section 7. 901(b) is filed, the Commissioner 
of Internal Revenue will determine whether the dividend involved 
falls within the scope of Article VI(8) and may authorize the release 
of the excess tax withheld with respect to dividends which come 
within the scope of such provision. 

SEC. 7. 906. ADDREssEE NoT AcTUAL OwNER. — If the recipient in Den- 
mark of any dividend from sources within the United States is a 
nominee or representative through whom the dividend fiows to a per- 
son other than a person described in section 7. 901(a) as being entitled 
to the reduced rate of 15 percent provided in Article VI of the con- 
vention, such recipient in Denmark will withhold an additional 
amount of United States tax equivalent to the difFerence between the 
United States tax which would have been withheld had the conven- 
tion not been in efFect (30 percent as at the date of approval of this 
Treasury Decision) and the 15 percent withheld at the source with 
respect to such dividend pursuant to section 7. 901 of these regulations. 

In any case in which a fiduciary or a partnership with an address 
in Denmark receives, otherwise than as a nominee or representative, 
a dividend from a United States corporation, if a beneficiary of such 
fiduciary or a partner in such partnership is not entitled to the re- 
duced rate of tax provided in Article VI of the convention, the fidu- 
ciary or partnership will withhold an additional amount of United 
States tax with respect to the portion of such dividend included in 
such beneficiary's or partner's net distributive share of the income 
of such fiduciary or partnership, as the case may be. The rate of the 
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additional tax is calculated in the same manner as under the preced- 
ing paragraph. 

The amounts so withheld by the withholding agent in Denmark 
will, on or before the fifteenth day, after the close of the calendar 
year quarter in which such withholding has taken place, be deposited 
with the Danish National Bank |Danmarks Nationalbank] without 
converting such amounts into dollars. Each withholding agent mak- 
ing such deposit will accompany such deposit with the appropriate 
Danish form executed as required by the Danish National Bank. The 
Danish National Bank has arranged to remit, on or before the end 
of the calendar month in which such deposit is so made, by draft in 
United States dollars, the amounts so deposited to the Collector of 
Internal Revenue, Baltimore, Md. , U. S. A. , forwarding with 
such draft the appropriate Danish form filed by the withholding 
agents. 

SEc. 7. 907. BENEFIcIARIEs oF A DCMEsTic EsTATE oR TRUsT. — A 
nonresident alien who is a resident of Denmark and who is a bene- 
fiiciary of a domestic estate or trust shall be entitled to the exemption, 
or reduction in the rate of tax, as the case may be, provided in Articles 
VI, VII, and VIII of the convention with respect to dividends, in- 
terest, and royalties to the extent such item or items are included in 
his distributive share of income of such estate or trust. In such case 
such beneficiary must, in order to be entitled to the exemption or re- 
iluction in the rate of tax, in the case of interest or royalties, execute 
Form 1001A — D and file such form with the fiiduciary of such estate 
or trust in the United. States. 

Since the purpose of this Treasury Decision is to make effective the 
exemptions and reduced rates of tax provided in the income tax 
convention between the U»ited States and the Kingdom of Denmark, 
proclaimed by the President of the United States on December 8, 
1948, this Treasury Decision is not subject to the efFective date limita- 
tion of section 4(c) of the Administrative Procedure Act, approved 
, June 11, 1946. 

(This Treasury Decision is issued under the authority of section 62 
of the Internal Revenue Code (56 Stat. 32; 26 U. H. C. 62). ) 

GEO. J. SCIIOZNEMAN& 
Cornmia~ioner of Interno/ Ji, evenue. 

Approved March 8, 1949. 
TIIOIviAS J. LYNCII, 

Acti net Secretory of the Treoaury. 

(Filed with the Division of the Federal Itegister March 11, 1949, 9: OO a. m, ) 

SECTION 144. — PAn4EiVT OI&' CORPORATION INCOME 
TAX AT SOURCE 

SEUTIoN 29. 144 — 1: Withholding in the case of 
nonresident foreign corporations. 

(Also Section 119, Section 29. 119 — 2. ) 
INTERNAL REVENUE CODE 

1949~18028 
I. T. 8940 

Interest payments made by checks drawn on a New York bank 
by a. domestic corporation with respect to a loan which was obtained 
from a nonresident foreign corporation, the proceeds of the loan 
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having been credited to the domestic corporation's account with the 
foreign corporation, constitute fixed or determinable annual or 
periodical income from sources vvithin the United. States, and such 
payments are subject to withholding of income tax at the source 
under section 144 of the Internal Revenue Code. 

Advice is requested whether interest paid by a domestic corpora- 
tion on a loan obtained. from a nonresident foreign corporation, under 
the circumstances hereinafter stated, constitutes income from sources 
within the United. States which is subject to withholding of income 
tax at the source. 

In the instant case, the domestic corporation, through its repre- 
sentative in Cuba, obta, ined a loan from a Cuban bank, a nonresident 
foreign corporation, the proceeds of the loan being credited to the 
domestic corporation's account with the cred. itor bank. The amount 
of the loan was secured by the pledge of securities deposited in the 
custody of the bank, and interest was payable in Havana. The securi- 
ties pledged as collateral were sold, and the proceeds were used to pay 
the principal of the loan. Interest payments on the loan were made 

by the domestic corporation by checks drawn on a New York bank to 
the order of the Cuban bank. 

It is evident that the loan in question was an interest-bearing obli- 
gation of the domestic corporation and that the interest payable 
thereon falls within the purview of section 119(a) (1) of the Internal 
Revenue Code which provides in part as follows: 

(a) GRoss INcoME FRCM SCCROEs IN UNITED STATES. — The following items of 
gross income shall be treated as income from sources within the United States: 

(1) INTEREsT. — Interest from the United States, any Territory, any politi- 
cal subdivision of a Territory, or the District of Columbia, and interest on 

bonds, notes, or other interest-bearing obligations of residents, corporate or 
otherwise 

Section 144 of the Internal Revenue Code, relating to payment of 
corporation income tax at the source, provides in part as follows: 

In the case of foreign corporations subject to taxation under this chapter 
tChapter 1 of the Code] not engaged in trade or business within the United 
States, there shall be deducted and withheld at the source in the same manner 
and upon the same items of income as is provided in section 148 a tax equal to 
80 per centum thereof 

Section 143 (b) of the Code provides in part for withholding of income 
tax at the source of a maximum of 80 percent from payments of in- 

terest, dividends, rent, salaries, wages, premiums, annuities, com- 

pensations, remunerations, emoluments, or other fixed or determinable 
annual or periodical gains, profits, and income, to the extent, that such 
items constitute gross income from sources within the United States, 
paid to any nonresident alien individual. 

The instant case is similar to that of A. O. SXonk ck Co. , Inc. , v. 
Comnw'88ioner (10 T. C. 77). In that case, the petitioner, a domestic 
corporation which maintained a branch or sales agency in China, paid 
to its sales agent, a Chinese national, interest on deposits ma, de by him 
as security. These payments were made by checks drawn by the 
domestic corporation on its bank accounts in Chinese banks and were 
charged on its books to the expense of its Chinese branch. The Tax 
Court held that the interest thus paid constituted income to the 
Chinese national from sources within the United States, and the 
domestic corporation should have withheld income tax therefrom. 
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In I. T. 8050 (C. B. 1087 — 1, 111), wherein interest on bonds of a 
domestic corporation was paid to a foreign corporation, not engaged 
in tratle or business in the United States, by another foreign corpora- 
tion (guarantor), it was held that the source of the income is deter- 
Inined by the situs of the debtor who is obligated to pay the interest, 
ilnd that since the debtor was a domestic corporation, such interest 
payments were subject to withholding of income tax at the source. 
(Cf. I. T. 8280, C. B. 1080 — 1 (Part 1), 107. ) 

Accordingly, it is held that interest paid by the domestic corpora- 
tion in the instant case to the nonresident foreign (Cuban) bank con- 
stitutes fixed or determinable annual or periodical income from sources 
within the United States, which is subject to withholding of income 
tax at the source under section 144 of the Internal Revenue Code. 

SEcrloiv 20. 144 — 1: Withholding in the case of 
nonresident foreign corporations. 

INTERNAL RFVLrNUE CODE 

Regulations relating to release of excess tax withheld and exemp- 
tion from, or reduction in rate of. , withholding in the case of Nether- 
lands corporations, as afi'ected by the reciprocal income tax conven- 
tion between the United States and the Kingdom of the Netherlands. 
(See T. D. 5690, page 92. ) 

SEcTIoN 29. 144 — 1: Withholdin&r in the case of 
nonresident foreign corporations. 

INTERNAL REVENUE CODE 

Regulations relating to release of excess tax withheld and exemption 
from, or reduction in rate of, withholding in the case of Danish cor- 
porations, as affected by the reciprocal income tax convention between 
the United States and the Kingdom of Denmark. (See T. D. 5692, 
page 104. ) 

SUPPLEMENT E. — ESTATES AND TRUSTS 

SECTION 162. — NET INCOME 

SEcTICN 29. 162 — 1: Income of estates and 
tIulsf. s. 

1049-5-18082 
T. D. 5688 

TITLE 26 — INTERNAL REVENUE, — CEIAPTER I, SUBCHAPTER A, PART 29, — 
INCOME TAX; TAXABLE YEARS BLrGINNING AFTER DECEMBER 61, 1641 

Alncnding section 20. 162 — 1 of Regulations 111, relating to income of 
estates and trusts. 

TREASUR Y DEPARTi&IENT, 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 
%'ashington 8o, D. C. 

2'o CoVectors of Interna/ Revenue and Others Concerned: 
Section 20. 162 — 1 of Regulations 111, as amended by Treasury De- 

cision 5488 [C. B. 1046 — 1, 10], approved December 29& 1045 [26 Ck'R 
20. 162 — 1], is fulther aineIIded as follows: 
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(A. ) By striking from the third sentence of the first paragraph 
the words "with the return in which the item is claime 

(B) By inserting immediately after such third sentence the 

following: 
Such statement and waiver should be filed with the retu rn for the year for which 

the item is claimed as a deduction or with the Commissioner, or wi e 

collector for the district in which such return was filed, ed for association wi 

the return. 

(This Treasury Decision is issued under the authori y rit of sections 
62 and 162(e) of the Internal Revenue Code (5, '3 Stat. M; 56 Stat. 
861; 26 U. S. C. 62, 162(e) ). ) 

Because the amendments ma, de by this Treasury Decision merely 
relieve taxpayers from a limitation applicable under existing regula- 
tions, it is found that it is unnecessary to issue this Treasury Decision 
with notice and public procedure thereon under section 4(a) of. the 
Administrative Procedure Act, approved June 11, 1946, or subject 
to the efi'ective date limitation of section 4(c) of said A. ct. 

FRED S. MARTTN, 
Acting Co&nmissioner of Inter nal Bev&enue. 

Approved Feburary 16, 1949. 
THOMAs J. LAUNCH, 

Acting 8ecretary of the Treasury. 

(Filed with the Division of the Federal Register February 28, 1949, 8: 46 a. m. ) 

SEcTIQN 29. 162-1: Income of estates and 
trusts. 

(Also Section 171, Section 29. 171 — 2. ) 
INTERNAL REVENUE CODE 

1949-11 — 18094 
6. C. M. 25999 

Periodic payments made out of income by the estate of a deceased 
husband to his former wife, in discharge of a legal obligation which 
was imposed upon the husband by a decree of divorce, are de- 
ductible under section 162(b) of the Internal Revenue Code in com- 
puting the net income of the estate. Such pavments are taxable to 
the divorced wife under section 22 ()r) of the Code. 

Consideration has been given to the efFect, for Federal income tax 
purposes, of. the decision of the Circuit, Court of Appeals, Ninth Cir- 
cuit, in Estate of B'orner Laughlin v. Commissioner (167 Fed. (2d) 
828) which involved the treatment under sections 22(k), 28(u), 162(b), and 171(b) of the Internal Revenue Code of periodic pay- 
ments to a former wife under a decree of divorce. 

The facts in that case may be briefly stated as follows: On A. pril 1, 1924, Homer Laughlin and his then wife, Ada Laughlin, entered into 
a property settlement agreement which was later incorporated into a final decree of divorce. The agreement provided that the husband, or his estate, should pay to the wife $800 a month during her natural life for her support and maintenance, such amount to be reduced to $300 a month should she remarry, a contingency which did not occur. Homer Laughlin died on December 27, 1932. His estate paid to the wife the sum of $9, 600 during the year 1942 pursuant to the 
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agreement and the divorce decree. The estate of Homer Laughlin 
claimed the sum of $9, 600 as a deduction in its Federal incoine tax 
return for the year 1942, which deduction was disallowed by the Com- 
missioner. 

The husband (L'aughlin), if living, would have been entitled to 
deduct, under section 28(u) of the Internal Revenue Code, payments 
made by him. However, lt was contended by the Government that 
the deduction claimed by his estate was not allowable. (See section 
29. 28(u) — 1, Regulations 111. ) The Court, in its opinion. , stated as 
follows: 

We do not agree. We think the deduction here claimed is clearly authorized. 
Section 22(k) of the internal Revenue Code provides for the inclusion in the 
gross income of a divorced or le'"ally separated wife of periodic payments re- 
ceived from her husband "in discharge of a legal obligation which, because of the 
marital or faruily relationship, is imposed upon or incurred by such husband 
under such decree or under a written instrument incident to such decree 

The court recognized that section 23(u) of the Code applies only 
during a husband's lifetime. The court stated, however, that it was 
clear that the payments made by the estate were in discharge of a legal 
obligation imposed by a decree of divorce because of the marital rela- 
tionship. But the court considered it necessary to refer to sections 
162(b) and 171(b) of the C'ode for the purpose of determining 
whether the deduction could be taken by the husband's estate after 
his death. The court observed that, under the provisions of section 
171(b) of the Code, in computing the net income of an estate or trust 
and the net, income of the wife described in section 22(k) or section 
171(a) of the Code, the wife is considered a "beneficiary. " It is to 
be noted that the amounts paid to the decedent's wife during the tax- 
able year 1942 were paid out, of "income of the estate. " 'I'he court 
stated that the distributable income of the estate, after all other deduc- 
tions, was substantially in excess of the $9, 600 paid to Ada Laughlin. 
Had the amounts been paid out of corpus, it should seem that the 
deduction could not, have been allowed under either section 28(u) or 
section 162(b) of the Code. It is clear that section 28(u) of the Code 
applies only during the husband's lifetime, and that the deduction pro- 
vided by section 162(b) of the Code is allowable to an estate or trust 
only if the payments are made out of income. 

Section 162(b) of the Code, relating to the computation of the net 
income of an estate or trust, provides in part as follows: 

There shall be allowed os an odditional deduction in computing the net income 
of the estate or trust the amount of the income of the estate or trust for its tax- 
able year which is to bc distriboted currently by the fiduciary to the legatees, 
heirs, or beneficiarie, bat the amount so allowed as a deduction shall be included 
in computing the net income of the legatees, heirs, or benepoiories whether dis- 
tributed to them or not. * * * [Italics supplied. j 

Inasmuch as the wife in the instant case was treated as a "benefi- 
ciary" of the estate, and the periodic payments were made to her out 
of the "income" of the estate, such payments are properly deductible 
under section 162(b) of the Code. For the purpose of the deduction 
allowable to the husband during his lifetime under section 28(u) of 
the Code, it is immaterial whether periodic payments are made out of 
income or capital. Likewise, for the purpose of section 22(k) of the 
Code, the payments made to the wife are treated as taxable income to 
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her, regardless of whether they are made out of income or capital, 

and even though she is paid by an estate or trust after the death of 

the husband. However, such payments, in order to be deductible 

under section 162(b) of the Code, must be made out of the "income" 

of the estate or trust. In determining whether the payments are 

made out of income or capital, section 162 (d) of the Code is applicable. 
The principles discussed herein, which were enunciated by the 

court in Estate of Homer Laughlin v. Commissioner, supra, have been 

accepted by the Bureau. 
CHARI ES OLIPHANTy 

Chief Z&'ounsel, Bureau of Intersex' Revenue. 

SECTION 165. — EMPLOYEES' TRUSTS 

SFOTIoN 29. 165 — 2: Impossibility of diversion 1M-9 — 13 — 13118 
under the trust instrument. Mim. 6894 

Requirements for comyliance with the yrovisions of section 
1SS(a) (2) of the Internal Revenue Code. 

TREASURY DEPARTMENT) 
OFFICE'OF COMMISSloiVL'R OF INTERNAL REVENUE) 

Washington Ã, D. C. , sV ay 81, 1'. 
CoZLectors of Internal Revenue, Internal Revenue Agents in Charge, 

Heads of Field Divisions of the Technical 8taff, and Others 
Concerned: 
1. It is recognized that in many jurisdictions an oral agreement may 

be a sufBcicnt basis for the establishment of a valid trust. However, 
section 165 (a) (2) of the Internal Revenue Code provides that a trust 
is exempt under section 165(a) of the Code only "if under the trust 
instrument it is impossible, at any time prior to the satisfaction of all 
liabilities with respect to employees and their beneficiaries under the 
trust, for any part of the corpus or income to be (within the taxable 
year or thereafter) used for, or diverted to, purposes other than for 
the exclusive benefit of his employees or their beneficiaries. " Sec- 
tion 29. 165-2 of Regulations 111 interprets the phrase "if under the 
trust instrument it, is impossible" to mean that "the trust instrument 
must definitely and alkirmatively make it impossible for the nonexempt 
diversion or use to occur " " "'" Section 29. 165 — 1(b) of Regula- 
tions 111 provides in part: "An exempt status must be maintained 
throughout the entire taxable year of the trust in order for the trust 
to obtain any exemption for such year. " Moreover& contributions are 
deductible within specified limits under section 28(p) (1) (A) of the 
Code for a taxable year only "if such taxable year ends within or with 
a taxable year of the trust for which the trust is exempt under sec- 
tion 165 (a) * *" Section 28 (p) (1) (C) of the Code contains a 
similar requirement. Thus, all of the following conditions must be 
met prior to the end of the taxable year in order that contributions 
may be deductible under section 28(p) (1) (A) or (C) of the Code 
for such year: 

(a) There must be a valid trust recognized as such under the 
law prevailing in the jurisdiction to which the trust is subject; 
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(0) The trust must be evidenced by an executed "instiument"; 
ailcl 

(o) The instrument must definitely and affirmatively preclude 
the prohibited di version. 

2. The term "trust instrument, " as used in section 165 (a) (2) of the 
Code and section 29. 165 — 2 of Regulations 111, means a document or 
documents clearly setting forth the terms of the trust. AVhile the 
"instrument" (document or documents) evidencing the trust agree- 
ment must be in writing containing su[Bcient words to make the pro- 
hibited diversion impossible, and be signed by persons competent to 
bind the parties before the close of the taxable year under considera- 
tion, it is not required to be in a specified form but must be in such 
form that the provisions of the trust agreement could be enforced on 
the basis of such written evidence alone. 

8. Correspondence from the following regarding this mimeograph 
should refer to its number and the symbols indicated: Collectors of 
internal revenue, AAC: Col; internal revenue agents in charge, 
IT: PS; heads of field divisions of the Technical Stafi', TS: ARM. 

GEO. J. SCHOENEMAN, 
Commi ssi oner. 

SECTION 171. — INCOME OF AN ESTATE OR TRUST IN 
CASE OF DIVORCE, ETC. 

SEUTION 29. 171 — 2: Application of trust rules 
to alimony payments. 

INTERNAL REVENUE CODE 

Incoine of estate paid to deceased divorced husband's former wife. 
(See G. C. M. 25999, page 116. ) 

SUPPLEMENT G. — INSURANCE COMPANIES 

SECTION 202. — AD JUSTED NORMAL-TAX 
NET INCOME 

1949 — 5 — 18085 
'I'. D. 5689 

SKUTIoN 29. 202 — 1: Reserve and other policy 
liability credit for adjusted normal-tax net 
income. 

TITI. E 26 — INTERNAL REVENUE. — CIIAI'TER I, SUBCHAPTER A, PART 29. — 
INCOME TAX; TAXABLE YEARS BEGINNING AFTER DECKSIBI:K 91, 1941 

I'igure to be used in determining reserve and other policy liability 

credit for life insurance coinpanics. 

TREASURY DEPAKTXIKNT) 

OrFICE or THK SECRETARY OF TI IE TREASURY, 

11 a&hi ng tofl, D. C. , Fe hillary, . '1, 19+~. 

To Officers and Employees of the 'Ereasung Depart tment al«l Others 

Co'll ce IvIe 4: 
PARAGIIAPH 1. By virtue of the authority vesied in me by section 

202(b) of the Intern;ll Reveilue Code, as aniended by sectioii 168 of t e 
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evenue Act of 1942 (53 Stat. 71, 56 Stat. 870; 26 U. S. C. and Sup. , 

( ) ) 
' ' ' 

d th t the fi ure to be used in computing 
202(b) ) it is hereby determine a e g 
the "reserve and ot er po icy ia i 

' 

d h l', l' bility credit" of life insurance com- 

anies for the taxable year 1948 shall be 1. 0243. 
f d tl t tice and public procedure are unneces- 

PAR. 2. It is 'oun Ia no ic a 
ut sar, since the figure announce in h fi ounced in this Treasury Decision is compu ed 

frominformationcontaine in ei t d 'n the income tax returns of life insurance 

f th r 1947 which are not open to public inspection. 
artici te in th det 

The public accordingly cannot efFectively participa e in e 

nation of such figure. 
JoHN YV. SNYDER& 

8eeretary of the Treesu~. 

(Filed with the Division of the Federal Register February r 28 1949 10: 19 a. m, ) 

SUPPLEMENT H. — NONRESIDENT ALIEN INDIVIDUALS 

SECTION 211, — TAX OX NONRESIDENT ALIEN 
INDIVIDUALS 

SEGTIQN 29. 211 — 7: Taxation of nonresident 
alien individuals. 

INTERNAL REVENUE CODE 

Salary received by foreign branch manager while in United States. 
(See I. T. 3943, page 83. ) 

SUPPLEMENT L. — ASSESSMENT AND COLLECTION OF DEFICIENCIES 

SECTION 274. — BANKRUPTCY AND RECEIVERSHIPS 

SEcTIoN 29. 274 — 1: Bankruptcy and receiver- 1949-8-13062 
ship proceedings. Ct. D. 1715 

FEDERAL TAXES — BANKRUPTCY ACT OF 1898 AMENDMENT OF 1926 CHAND. 
LER ACT (APPROVED JUNE 22, 1938) — DECISION OF SUPREME COURT 

BANILRUPTcY~LAIMS FoR TAxxs — INTRREsT. 
Tax claims in a proceeding in which the taxpayer has been ad- 

judged a bankrupt bear interest only until the date of bankruptcy, 
that is, the date when the petition was filed instituting the pro- 
ceeding. The rule that such claims bear interest to date of pay- 
ment, a rule previousiy applied in most lower courts, was based upon 
an interpretation of the provisions of section 64a of the Bankruptcy 
Act of 1898 which is no longer applicable since the 1926 amendment 
of section 64a of the Bankruptcy Act and the aruendments of sec- 
tions 64a and 67n of the Bankruptcy Act, as amended, which are con- 
tained in the Chandler Act (Public No. 696, Seventy-fifth Congress, 
third session, approved June 22, 1988), assimilated taxes to debts 
for all purposes, including denial of post-bankruptcy interest. 
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SUPREME CoURT oF THE UNITED STA. TEs 

166. Tke City of Neic Yorlc, petitioner, v. Leuis H. Saper, as Trustee in Bank- 
ruptcti of Hpotwght Productions, Inc. 

200. State of Neu York, petitioner, v. Leonard H. Carter, as Trustee in Bank- 
ruptcjf of Union Ir'abrics, Inc. 

20j. Tfra Uniteri States of America, petitioner, v. Leonard H. Cartr, r, av Trustee 
in Brinkruptc)f of Union Fabrics, Inc. 

Du writs of certiorari to the United States Court of Appeals for the Second Circuit 

[March 7, 1949] 
OPINION 

Mr. Justice JAOKSON delivered the opinion of the Court. 
The ultimate issue in these three cases is whether tax claims against a bank- 

rupt bear interest until the date of bankruptcy ' as held by the court below, ' or 
until payment, as previously held by another court of appeals. ' We granted 
certiora. ri' to resolve the conflict, the matter being of considerable practical im- 
portance ' in the administration of the Bankruptcy Act. ' 

If the question were one of first impression to be decided in the light of the 
present statute alone, we should have no ditliculty in athrming the court below. 
Nore than 40 years ago Mr. Justice Holmes wrote for this Court that the rule 
stopping interest at bankruptcy had then been folio~ed for more than a century 
and a half. He said the rule was not a matter of legislative command or statu- 
tory construction butu rather, a fundamental principle of the English bankruptcy ' 
system which we copied. Seaton v. Dreyfuss, 219 U. S. 369& 344. Our present 
statute contains no provision expressly repudiating that print:iple or allowing an 
exception in favor of tax clainls. Every logical in!plication from relevant pro- 
visions is to the contrary. Section 66(a) (1), 11 U. S. C. section 103(a) (1) al- 
lows interest on judgments and written instruments� ' only to date of bankruptcy. 
Section 63(a) (6), 11 U. S. C. section 103(a) (5) allows interest only to that 

' The terms "da. te of bankruptcy" and "bankruptcy, " with reference to time, mean the 
date when the petition was filed, 30 Stat. 544, as amended 52 Stat. 840 — 841, and are used 
accordingly in this opinion. ' In No. 168 the district judge allowed New York City interest to the date of pavmeut, 
75 Fed. Supp. 458, aud the court of appeals reversed, 168 Fed. (2d) 268. In Nos. 200-201, 
the district judge allowed the United States aud the State of New Yorl' interest only- to the 
date of bankruptcy, 73 I&'ed. Supp. 685, and the court of appeals afiiruied, 168 I&'ed. (Zd) 272. 

'Davis v. Green, 138 Fed. (2dl 451. 
i 335 U. S. 811 — 812. 
'Those most immediately concerned with administration of the Act have frequently 

expressed dissatisfaction over thc inroads taxes and interest thereon make in the fund 
available for creditors. For discussions of that and similar practical problems see 14 
J. N. A. Ref. Bankr. 3; 17 id. 129; 18 id. 17; 19 irl. 31; 21 irl. 106; 22 id. 41; 44 Com. L. J. 
411; and 45 id. 370. See also Jurlge Bright's opinion below, 73 I&erl. Supp. 685, and ref- 
erees' coruments in ilfatter of Dorset, 46 Am. B. R. (N. S, ) 146, au&i Matter of D. O. Su&n- 

mers, 45 Am. B. R. (N. S. ) 123. The whole subject of tax claims and interest is discussed 
at length in 3 Collier, Bankruptcy (14th ed. . 1941 aud 1948 Cum. Supp. ) sections 57. 22, 
57. 30, 63. 16, 63. 26, 64. 404, 64. 407, 64. 408. Comments appear in 61 Harv. L. Rev. 354; 21 
Temp. L. Q. 428; 29 Va. I. . Rev. 206; 34 id. 835; 23 N. Y. U. L. Q. Rev. 516. 

'Bankruptcy Act of 1898, c. , '&41, , ')0 Stat. 544, us amended by the Chandler Act of June 
2", 1938, c. 575, 52 Stat. 840, 11 U. S. C. section I et seq. 

' In L&'uglanrl the proc(ice was well establishcrl, 2 Blackstone, Commentaries s 488; 
Bromlsu v. Gooaere, 1 Atk. 75; L&'x pa& re Bennr 1, " Alk. 527; au&i applied to mortgages 
as well as unsecured debts, L&'a parte Barlper, 4 Ves. Jr. 165; Ex parte Ramsbottom, 2 
I(out. & Ayrt. 79; Ex parte Pcnfoirl, 4 DeG. ik Sm. 282; Ex parte I sbborir, 9 Jur. N. S. 854; 
In re Savin, L, R. 7 Ch. 760, 764; Es parte Boih, 24 Ch. Div. 450, 454; Quarterinaine's 
Case [1892) I Ch. 689: In re Bunncino, 1 Mauson 59. Two exceptions were recognized: 
if the alleged "bankrupt" proved solvent, creditors received post-bankruptcy interest before 
any surplus reverted to the debtor, Broinicp v. Goodcre, 1 Atk. 75; Ex parle Sfitls, 2 Ves. 
Jr. 295; Ea parte Ciarlrc, 4 Ves. Jr. 676; aud if securities helrl by a creditor as collateral 
produced interest or dividends during bankruptcy such amounts were applied to post- 
baukruptcy interest, Ex parte Ramsbottom, 2 Mont. a Ayrt, 79; Ex parte Penfold, 4 DeG. 
A Sm. 228; Qnartermaine's Case [1892) 1 Ch. 639. These exceptions have been carried 
over into our system. Sce Anlerican Iron, Co. v. Seaboard Air Line, 233 U. S. 261, 267; 
Sexton V. Dreyfuss, 219 U. S, 339, 346. ' Debts of the bankrupt may be proved aud allowed a aiust his estate which are 
founded upon (I ) a, fixed liability, as evidenced by a jurl ment or an instrument in writing, 
absolutely owiu ~ at the time of the tiling of the petition by or against him, whether then 

payable or uot, with any interest thereon which would have been recoverable at that rhrte 

or with a rebate oi' interest upon such as were uot then payable and did uot bear in- 

terest 
845516' — 49 9 
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date on debts reduced to juclgment' after bankruptcy. " No provision p mits 

post-bankruptcy interest on other claims in general or tax claims in particular. 
Section 57(j), 11 U. S. C. section 98(j) forbidding allowance of governmental 

penalties or forfeitures permits allowance of losses sustained by the acts pen- 

alized, with actual costs and "such interest as may have accrued thereon according 

to law. " However, on its face this appears to delimit even such allowable debts 

as of the date of bankrupt& y and to allow no more interest than does section 68 

with respect to the claims there specified. Moreover, there is no interest except 
that which accrues according to law it is exactly such interest that the "funda- 
mental principle" cuts off as of bankruptcy. Section 57(n), 11 U. S. C. sec- 

tion 93(n) requires governmental claims to be pr&&ved in the same manner and 
within the same time as other debts and only for cause shown may a reasonable 
extension be granted. Tax claims are treated the same as other debts except 
for the fourth priority of payment, section 64(a), 11 U. S, C. section 104(a), and 

the provision making taxes nondischargeable, section 17, 11 U. S. C. section 85. 
But each of these sections is silent as to interest. 

The long-standing rule against post-bankrupt& y interest thus appears implicit 
in our current Bankruptcy Act. To read into such a statute an exception to that 
rule would be unwarranted and, as an original proposition, we should decline to 
do so. However, the issue comes here after 40 years of bankruptcy administra- 
tion under the Act of 1898 followed by 10 years under the 1988 Chandler amend- 
ments. Petitioners contend that judicial decisions during those periods have 
now been incorporated into a legislative policy allowing interest on tax claims 
to payment, thereby producing a rule of law bevond further judicial scrutiny. 

It is contended that decisions under the Act of 1898 definitely established such 
a rule. And petitioners challenge the lower court's holding, despite those deci- 
sions, that the Congress through the Chandler Act completed the assimilation of 
taxes to debts and manifested an intention that such claims be treated, interest- 
wise, the same as other debts. They assert that the pre-Chandler Act allow- 
ance of interest to date of payment was grounded in )udicial construction of sec- 
tion 57(j), approved at least s«b silentio by this Court in United States v. Childs, 
266 U. S. 304 [T. D. 3671 (C. B. IV — 1, 241 (192o) ) ], and adopted by congressional 
reenactment of that section in the Chandler A&. t. They also contend that even 
after the Chandler Act the lower courts, and this Court in Ncitink v. l7nemt&toy- 
ment Commission, 814 U. S. 564, affirmed the alleged prior interpretation of section 
57(j). In such a situation, it is said, the courts cannot modify what has now 
become legislative policy even though originally it may have been a, judicially 
developed rule and one which now, as a matter of statutory construction, we 
should reject. 

At the outset it may be admitted that in practice under the Act of 1898 the 
lower courts generally did allow interest on tax claims until paid. The parties 
and the lower courts trace that practice to In re If@flak, 147 Fed. 276, and cases 
following that decision. But we do not believe those cases support petitioners' 
contention that the pre-Chandler allowance of post-bankruptcy interest refiects a 
construction of section 57(j). The Kallak opinion itself refutes that contention 
insofar as it may be based on that line of eases. The court there first decided 
that since section 64(a) of the Act of 1898" gave taxes absolute priority over 
claims of every kind, "public taxes do not constitute a 'claim' in bankruptcy. " 
147 Fed. 276, 277. The statute did not require that taxes be proved but that the trustee should seek them out and pay them in full. In viexv of that requirement 

(5) provable debts reduced to judgments after the Sling of the petition before the consideration of the bankrupt's application for discharge, less costs in- curred and interest accrued after the filing of the petition and up to the t'm f th entry of such judgments 
io A((bough the provisions of section 63(a) (1) requiring a rebate of unearned interest, and of section 63(a) (5) eliminating certain post-bankruptcy interest, may in practice be operative but infrequently, they rc(lect a principle of long standi . S 2 Bl k t Commentaries, * 488. 
u "Debts owing to the United States or any State or subdivision thereof as a penalty oc forfeiture shall not be allowed, except for the aiaount of th ' 

1 
' 

d )& b iy t e act, transaction, or proceeding out of which the penalty or forfeiture arose, with reasonable and actual costs occasioned thereby and such t t h u thereon according to law. " suc in eres as may have accrueu 
&-" "SEc. 64. DEETE Wmcn Hxvz pa&os&Tx. — a. The court shall order the trustee to pay all taxes legallv due and owing by the bankrupt to th U t d St, S district, or m unicipality ia advance of pavment of dividends to creditors * * * b. The debts to have prior)tv -" s s a»d to bc &aid in f o c par in all out of bankrupt estates, and the [( ) costs of preserving the estate, (2) certain 

g cys' fees, (4) wages as specified, 
a minie ra ion expenses includin attorn 'iori v ua er tate or Ii'ederal laws &' * *]" 30 stat. 544, 563. 
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and since taxes were not claims, the court saw no reason why the rule stopping 
interest on ordinary claims should apply. The court found that rule was based 
on considerations of expediency and practical convenience not present in the case 
of taxes. First, it said that allowance of such interest at the varying rates ap- 
plicable to the different claims sharing the estate would prevent definite deter- 
mination of each claimant's proportionate share. Secondly, such recurring read- 
justments would complicate administration of the estate. Since neither difficulty 
would result from allowing post-bankruptcy interest on taxes not sharing the 
fund with other obligations, the rule against such interest was held to be inap- 
plicable. This conclusion was grounded entirely in reasons of practical con- 
venience. If the case involved cr&nstruction of any part of the Act of 1898. it 
clearly was section 64(a) with its requirements of absolute priority in payment 
of "all taxes legally due and owing, " ivhich, together with the dispensation t'rom 
proof, the court considered as indicating that taxes enjoyed a status entirely dif- 
ferent from that accorded ordinary claims. Those provisions were considered 
controlling, while section 57(j) was not mentioned in the opinion. Consequently 
the latter section's reenactment could not be considered a legislative adoption of 
any "judicial gloss" on that section resulting from the Kallak line of cases. The 
only section relied upon in Kali &k, section 64(a), has been significantly amended 
to deprive taxes of their pr&'. ferred status, first by the amendment of 1026, and 
later by the Chandler Act. The former" expressly provided that taxes yield 
priority to administration expenses and certain wages, neither of which bear 
interest. The latter amendments finalized the subordination of taxes to other 
priority items. They also wrote into section 57(n) the requirement of proof, 
formerly dispensed with unrler section 64(a). Consequently the argument based 
on alleged Chandler Act recognition of lower court interpretations of section 
57(j) seems entirely without force. And, on the contrary, that enactment did 
significantly change the provisions of section 64(a) which frere decisive in Kailak 
and similar cases. " 

Petitioners rely most heavily, however, upon this Court's decision in Unite&i 
States v, Childs, 266 U. S. 304, reversing In rr J. I)Ieniat &8 Co. , 200 Fed. 947. It 
is urged that this decision reflected a construction by this Court of section 57(j) 
which the Congress adopted in enactin ~ the Chandler amendments. We do not 
believe this contention survives scrutiny of that case or that it is supported by 
the legislative history of the Chandler Act. The court of appeals stated that the 
only issue bet'ore it was "whether an exaction of 1 percent a month as the price 
of delay amounts to a penalty. " 200 Ferl. 047, 040. It decided that anything in 
excess of 6 percent per annum would be a. penalty barred by section 57(j). It is 
true that court also stated the allowable interest could run until payment. IIow- 
ever, that statement was also based on the "highly preferred" status of taxes 
and the requirement of section 64(a) that absolute priority be given to «all 
taxes legally due aud owing. " Section 57(j) was considered as establishing that 
12 percent, as a penalty, could not be allowed but that 6 percent was a "pecuniary 
)oss" within the meaning of that section, and allov able as such, in full. But 
the Government challenged in this Court only the holding that the 12 percent 
interest was a penalty barred by section 57(j). This Court reversed as to that 
point and the opinion makes it clear that it was the only issue considered and 
decided here. The question whether interest could run to payment, although 
discussed in resi&ondent's brief on the merits, was not the issue ivhich induced the 
court to brino the case here, and it is not discussed in the opinion. We cannot 
agree that the case represents even a s&tb-si(ent(o approval of alloivance of post- 
bankruptcy interest. Even assumin ', arguendo, such approval to be implicit in 
the decision, it ivoulrl noi. help petitioners, relyiug solely on reenactment of sec- 
tion 57(j), since we have shown the lower court's holding was base&1 largely on 

"Section 15 of the Acf of )&(ay 2?, 1926, c. 406, 44 Stat. 662, 666. 
& In re &ts)&tan&i En&erg &t Cornn&!»rn «n. , '&29 Fed. 829, rcli& s entirely on section 64(a) 

and the Kali»i" case. In & & Clnrk Rr alt!! Co. , 258 Fed. 988, diem&s. re section 64(a) but 
uot section 57(j) and re)ies, err»neo»sly, on Dn&!ton v. Strrnnrrl, 2-)i l'. S 588, as fo which 
see text. In, re J. Ifenist «Co. , 290 Fed. 947, reiving on section 64(a), is discussed in the 
text, In re A. E. Fo«ntatn, Inc. , 295 Fed. 878, &loca not discuss the issue, decidin only 
that taxes bear simple interest. Horne v. Boonr r"osntg, 44 Ferl. (26) 920, rlis&»sees only 
whether the levy tl«re was penalty or interest. In re jlr&rt!n, 7, & Fed. (2d) 618, does not 
discuss the issu&. In, re S&'mon, 11 Fed. Supp. 18, modified 80 Fed. (Sd) 81, was based 
on the Revenue Acf of 1928;&nrl the court of appeals decided only that the Ievv there was 
not a penalty& In, &r Bmr&r!elr!r &t )Volcott &)Ifg. Co. . 82 Fed. (2d) 289, also involved onlr 
the penalty issue. Compare In re )V&llinm F, Frs)&r& ««o. , 148 Fed. 907, denying the 
claimped in~terest because se&tion 64(a) confainerl no provision all»win it; and &t(ct&&m 

as to interest in xfcCormick v. I'«ritan Goal &)Iin. Co. , 41 Fed. (2d) 218, 214. 



$ 29. 274-1. 1 
124 

provisions of section 04(a) which have since been changed by the Act o Act of 1920 and 

the Chandler Act. 
Other decisions of this court cited by yetitioners on this point do not help 

their cause and require little discussion, Daytort v. pueblo Coun, ty, 241 U. S. 588, 

apyroved payment of interest to individuals who, during the course of a bank- 

ruptcy, paid off tax liens binding property of the bankrupt. The court's decision 

was only that such parties, whose tax deeds were invalidated because at the 

time they were issued the property was in custodia legis, could be reimbursed out 

of the estate's general fund for both their advances and interest at the legal rate. 
This was simple equity since the claimants had yaid taxes which the then section 

64(a) required the trustee to seek out and pay in full. New Yorlc v, tersawit, 268 

U. S. 498, is clearly a holding liruited to the determination that the claim there 
asserted was a penalty not allowable under section 57(j). The case was so de- 

scribed in the Childs opinion, 200 U. S. 804, 809, and the discussion there confirms 
our conclusion that the latter decision was similarly limited to that point. Coder 
v. Arts, 218 U. S. 228, states as a subsidiary point only that, where the estate was 
adequate, interest could properly be allowed on a mortgage which the court had 
held not to be a voidable preference. 

It is thus clear that when the Chandler amendments were under considera- 
tion in Congress the reported eases established only that lower courts were al- 
lowing interest on tax claims until payment, either as a matter of practical con- 
venience or because section 04(a) gave those claims absolute priority and dis- 
pensed with proof. There was no basis for belief that the lower courts, much 
less this court, had applied any judicial gloss to section 57(j) requiring similar 
preferred treatment, interest-wise, for tax claims. If any conclusion could have 
been drawn from the eases it was that section 04(a) might have justified a. judicial 
belief that taxes need not be considered, for any purpose, the same as other debts. 
And, as we have seen, both significant provisions of that section were amended 
with adverse eftects on the status of tax claims. Consequently, reenactment 
of section 57(j) does not support petitioners' position on this issue. This con- 
clusion is confirmed by the complete lack of any indication in the legislative his- 
tory that Congress eonsiilered section 57(j) in this connection. Petitioners are 
in fact asserting that adding to an allege«l sub-silentio ruling here on section 
57(j) congressional silence in reenacting that: section, precipitated a legislative 
command that post-bankruptcy interest be allowed on tax claims which, at the 
same time, were deliberately being reduced to the level of other debts. Mere 
statement of the proposition indicates its rejection. 

The court of appeals concluded that by the 1926 amendment and the Chandler 
Act, Congress assimilated taxes to other debts for all purposes, including denial 
of post-bankruptcy interest. We think this is a sound and logical interpretation 
of the Act after those amendments to sections 64(a) and 57(n). Considered in 
conjunction with the general rule against post-bankruptcy interest" as well as 
section 68's limitations of interest on other claims to date of bankruptcy, they 
compel our conclusion, already stated, that the statute as amended did not con- 
template any exception in favor of tax claims. 

Petitioners' final contention is tha. t even after the Chandler Act the lower courts 
continued to allow post-bankruptcy interest, that this Court in llfeilintc v. Un- 
employment Commission, 814 U. S. 564, approved the practice, and that confes- 
sional recognition of that interpretation is refiected in an unsuccessful attempt 
to modify section 57(j). It may be admitted that lower courts, other than the 
one whose judgment is now being reviewed, did continue to allow such interest 
after the 1988 amendment. " But this Court has not, in the Meilink case or 
otherwise, passed on the question, That case involved the same issue that had 
been presented in Childs: whether or not the interest there challenged was in fact a penalty proscribed by section 57(j) which had been left substantially un- 
changed by the Chandler Aet. We decided only that question. 

But, irrespective of that decision, petitioners contend that Congress has con- 
sidered the lower courts' post-Chandler Aet decisions as a statutory interpre- tation which can be overruled only by legislation. The argument is based on a 
Committee Report accompanying a bill approved by the House during the 

n See note 7 and text; aud see 7'bomas v. Western Car. Co. , 149 U. S. 95; Sexton v. Dreyfuss, 219 U. S. 889; American Iron Co. v. Seaboard Air Line, 238 U. S. 261. «'See, for example, In re L. Gandoifi d Co. , Inc. 42 Fed. u c . Supp. o, ye. v. een, e . ( d) 451. But see Referee's decision, In Natter everape o. , nc. , 50 Am. B. R. (N, S. ) 825, 829. And eee discussion by the m a«orner v. gy, 145 Fed. (2d) 447, 449, and in United States v. Rath 
« 
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Eightieth Congress but not acted upon in the Senate. Among Bankruptcy Act 
amendments proposed in this bill was one designed "both to clarify and modify" 
section 57(j). The change, it was said in the House Report, was to make it 
clear that the section referred to interest on the "pecuniary loss" and that such 
interest stops at bankvrupt«y. The clarifying clause was "intended to overrule 
an obsolete rule" as to interest on delinquent taxes. It svas stated that although 
sections 64(a) and 57(n) as amended by the Chandler Act rendered the reason- 
ing of the Kallak case obsolete, nevertheless its rule had not been changed and 
]egislation was necessary, citing Dar ic v. G& ean, 133 Fed. (2d) 451, the case which 
conflicts with the decision now heir&g reviewed. The text of the section of the 
report devoted to this proposed amendment is printed in the margin, " We be- 
lieve a t'air reading of it leads to the conclusion that the committee believed, not 
that the Chandler Act either allowed post-bankruptcy interest or left the matter 
open, but that the courts in allo&ring su«h interest were ignoring the necessary 
and intended implications from the Chandler amendments to sections 57(n) and 
64(a). The court below did not have this report before it, but in a well-con- 
sidered opinion reached the same conclusion. We believe that conclusion is 
confirrred by the report and that petitioners' contentions find no support in 
either the Chandler Act, or this abortive attempt at clarification. " 

The case thus presents only the conflict between two courts of appeals as to 
the proper interpretation of the c. urrent statute. We agree with the court below 
and resolve the coniiict by ajfirming its . judgments. " 

Affirmed. 
])Ir. Justice Rrxcn dissents for the re:&sons given in Drttrte v. Green, 133 Fed. 

(2d) 451. 

&' "11. Section 11(a) of the bill is intended both to clarify aud modify section 57j of 
the act. The change iu &&7j(c) is to make clear that the limitation on interest 'up to the 
date of bankruptcy' relates only to interest nu the 'pecuniary loss, ' and further that such 
interest stops at the date of bankruptcy. The addition of clause (2) in the bill is in- 
tended to overrule an obsolete rule ss ! o interest ou delinquent tax. debts. Interest on 
general unsecured debts, on unsecured Government debts other than tazes, aud on debts 
entitled to priority under section 64a, is suspended at the date of baukrur&tcy so that, 
except in the rare case of a solvent entete, iut&rest is allowabl& only tp such date. (Sec. 
63a; Adams v. Napa Cantina Wtnert&er& (C. C. A. , 9th Cir. ), 36 Am. B. R. (N. S. ) 8; In re 
Ganrtottt &T: Co. , Inp. (S. D. , N. Y. ) 51 Am. B. R. (N. S. ) 521 (governmental debts aud other 
debts entitled to priority); 3 Cogier on Bankruptott, 14th ed. , 1835 et seq. ; 2 Remington on 
Bantvruptctt, 4th ed. , secs. 771, 795. ) Ilowcv& r, interest on delinquent tax debts is allow- 
able !o rhe date of payment (In, re Aollalt (D. C. , N. D. , 1906) 17 Am. B. R. 414; In, re 
As)&rand ornery anrt Corundum Co. (D. C. , Jiass. 1916) 36 Am. B. R. 194; In re Cruvt. 
Realty Co. (C. C, A„7th Cir. , 1918) 42 Am. B. R, -!03;, enb silent&o, Trndted 8tates v. Ct»lds, 
266 11. S. 304, 307 (1024), 5 Am. B. R. (N. S. ) 5). Although, uu&ler the Chandler Act, 
a tax debt is required to be proved (section 57u) aud its order of priority ranks below 
all administration costs aud expenses, wages and costs aud expenses of creditors success- 
fully opposing u, settlement or discha&'ge, ov procuriug a conviction tor au offense (section 
64a (1), (2), (3) ), thereby rendering obsolete the reasoning in the Ixullak case never- 
tl&eless its rule has uot b&eu changed, aud theret'ore requires this statutory mollificatio. 
For further. &1iscussiou scv In re D. O. Surnrners (Ref. , N. D. Ohio, 1939), 46 [45] Am. B, R. 
(N, S, ) 123; In re Dpneeg (Ref. , W. D. Wash. , 1940), 46 Am. B. R, (N. S. ) 146; Davis[e] 
v. Green (C. C. A. 1st Cir. 

& 

1943) 52 Am. B. R. (N. S. ) 608. Aud on overruling the Kallak 
case see In, re Union Pa(nips, Inv. (S. D. , N. Y. , 1947), 73 Fed. Supl&. 68;&, appeal pen&ling. 

"The . Tudicial Conference has more than once expressly approved this amendment to 
section 57j. Its most recent reaffirmatiou of its position was in October 1046. (S&ee 
Report of the Judicial Conference, October 1946, page 15. ) The Administrative Otfice 
of the Tluited States Courts has staterl that the language of section 11 pf the bi]1 is 
satisfactory on this score. " H. R. Rept. No. 2083, 80th Cong. , 2d sess. , page 5. 

"The United States cites, as coniiru&iug t1&e construction it has placed on section 5'I(j), 
Federal taxing statutes beginning with the Revenue Act of 1!&24 which direct that upon 
nonpayment of the taz there shall be added, as part of the tax, interest at the specified rate 
from due date to date of pa!'»lent. It has been held that Federal tares ordinarily bear 
interest eveu in the absence of statute. Scc Billings v. United States, 232 Tl. S, 261, 
284 — 288. But we do not think either such a rule or statutory provision could be permitted 
to negative the Bankruptcv Act's requirement in that respc&t if the latter be to the con- 
trary, as we think it is. That Act was early held to take into consideration "the whole 
range of indebtedness of the bankrupt, Nationul, State aud iu&lividual, " Guarant&t Co. 
Title Guai rrntg Co. , 224 U. S. 152, 160, aud to have been ln&seed "with the United States 
&D the mind ot Congress, " Danie v. Pr&nglc, 268 Tl. S. 815, 317. We do uot believe the 
Revenue Act of 1924 au&1 similar enactments were intended to amend the comprehensive 
scheme of tl&e Baukrul&tcy Act, with an effect clearly contrar! to specific umeudmeuts 
such s. s the Act of 1926 and the Chandler Act. This would indeed be a strange way to 
require, as it would, that Federal taz claims be preferred over State aud municipal claims 
when the Baukruptcv Act itself treats all taz claims equallv. This contention, standing 
bv itself, or in support of th& argument based ou section, &7(j), cunuot be accepted. 

'" Since we have conclu&lcd! h:&t neither the alleged legislative treatment of this issue npr 
prior rulings of this Court support the coutrurv result, this decision involves uo cousidera- 
tiou of the principle of stu&e rtcoisis. If it did, the responsible exercise of the judicial pvpc 
ceps, FIet»erring v. Fioltocks 30'. ) U. e. 106, 119 [Ct. D. 1440, ('. B. 1940 — 1, 223], weal&i dic- 

tlmt thegczpress pri»& iples uud lngi&s&1 implications of the Chandler Act prevail pver 
earlier iucouclusive lower court heidi»gs, '&nd cougressioual failure to correct them, 
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SUPPLEMENT O. — OVERPAYMENTS 

SECTION 822. — REFUNDS AND CREDITS 

SEGTIGN 29. 622 — 3: Claims for refund by ax- tax- 1949 — 1 — 1800$ 

p ayers. 

TITLE 96 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTE PTER A, PART 29. — 
MBER 31 1941 

INCOIIE TAX; TAXABLE YEAIIS BL'GINNING AFTER DECEMBER 31, 1 

Amending section 29. 322 — 3 of Re ulations 111, relating to claims 

for refund, 
TREASURY DEPARTMENT& 

OrrICE OF COMMISSIONER OF INTERNAL REVENUE, 

washington 85, D. C. 

To Collectors of internal RetentIe and Others Concerned: 

PARAGRAPII 1. Section 29. 822 — 8 of Regulations 111, as amended by 

Treasury Decision 5425 |C. B. 1945, 10j, approved December 29, 1944 

t26 CFR 29. 622 — 3], is further amended as follows: 
(A) By inserting the word "short" immediately before "Form 

1040An Iv)Ierever it appears therein. 
(B) By inserting immediately after "Form 4V — 2 (Rev. )" wher- 

ever it appears therein the follorving: "or Employee's Optional Form 
1040A. " 

(C) By striking out the eighth sentence of the second paragraph 
readino' "An 'amended return, ' so called, shall not, be considered a 
claim for refund or credit. " 

Because the amendments made by this Treasury Decision are either 
of a technical nature or merely relieve taxpayers from a limitation 
applicable under existing regulations, it is found that it is unnecessary 
to issue this Treasury Decision with notice and public procedure there- 
on under section 4(a, ) of the Administrative Proceclure Act, approved 
June 11, 1946, or subject to the eRective date limitation. of section 4(c) 
of said ~Act. 

(This Treasury Decision is issued under the authority of section 69 
of the Internal Revenue Code (53 Stat. N. ; 26 ll. S. C. 62) . ) 

FRED S. MARTIN, 
Acting CommIissi oner of Interna/ Ret entIe. 

Approved December 24, 1948. 
THoMAs J. LYNCH, 

Acting Secretary of the Treasury. 
(Filed with the Division of the Federal Register December 30, 1948, 8: 52 a. m. ) 

1949 — 6 — 18049 
lim, 6661 

SEOTION 29. 822-3: Claims for refund by tax- 
payers. 

(Also Section 22 (d), Section 29. 22 (d) — 7. ) 
Interim allowance in respect of overpayment of tax under section 

22(d)(6) of the Internal Revenue Code. 
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TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington PG) D. C. ) February /) 19. q~9. 

Collectors of Internal Revenue) Internal Revenue Agents in Oharge, 
Ileads of Field Divisions of the Technical staff) and Others Con- 
cerned: 
1. The provisions of section 22(d) (6) of the Internal Revenue Code 

were enacted by the Congress to afi'ord taxpayers using the elective 
inventory method, commonly referred to as the last-in, first-out 
(LIFO) inventory method, authorized by section 99(d) (1) of the 
Code, a measure of reliei from the consequences of the involuntary 
liquidation of goods, inventoried by the LIFO method, attributable 
wholly to war conditions beyond the control of taxpayers. 

2. Under such provisions, in respect of involuntary liquidations 
occurring in taxable years beginning after December 81) 1940) and 
prior to January 1) 1948) taxpayers are permitted, in taxable years 
ending prior to January 1, 1951, to replace, for Federal income and 
excess profits tax purposes, at the inventory cost basis of the goods 
replaced, items of merchandise involuntarily liquidated and sub- 
ject to replacement within the meaning of section 22(d) (6) of the 
Code. In such cases, net income for the year of liqmdation is de- 
creased by the amount of any excess replacement costs incurred to 
which taxpayers may be subjected in eQ'ecting the replacement, and 
net income for the year of liquidation is increased by any excess of the 
original inventory cost figure over the actual replacement cost in- 
cui'red. It is provided that an adjustment must be made of the tax 
liability for the year of liquidation and for all intervening years 
insofar as such years are a8ected by the replacement adjustment. 
Under the provisions of section 22(d) (6) of the Code, no interest is 
allowed on overpayments attributable to the replacement adjustment, 
and, likewise, no interest is charged on any deficiencies in respect of 
such adjustment. 

3. Taxpayers adopting and using the elective inventory method are 
required under the law to include in taxable income regularly in their 
returns for the year of liquidation the profits or income derived as a 
consequence of involuntary liquidations, pay the tax thereon, and then 
wait until merchandise is acquired in replacement of the items of 
merchandise involuntarily liquidated before a request may be made 
tor the credit or refund of the tax which, under normal conditions, 
would not have been imposed upon such taxpayers. In addition, tax- 
payers, after having made replacements in wliole or in part, must 
face a substantial delay pending a final determination oi tlieir tax 
liabilities before a credit or refund can be made of an~ overpayment 
which, under the existing statute, is allowed or made without interest. 
Under the stated circumstances, the administration of the full meas- 
ure of relief contemplated by the statute may be delayed for several 
years. 

4. The purpose of this mimeograph is to establish an interim or ac- 
celerated refund program in reference to overpayments claimed by 
taxpayers entitled to the benefits of section 22(d) (6) of the Code, 
based upon a showing that their Federal income and excess profits 
taxes have been overpaid. Under such program, an interim or ac- 
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celerated allowance of 75 percent of the net reduction in taxes attribu- 
table to the adjustment, will be made to such taxpayers based upon 
representations submitted with respect to any claimed overpayment 
of taxes under section 22(d) (6) of the Code. In determining such 
net reduction, a decrease in any one tax, e. g. , the excess profits tax, 
will be offset by any increase in any other tax, e. g. , the normal tax 
and surtax, resulting from such adjustment. Likewise, overassess- 
ments attributable to the, replacement adjustment in any year will be 
app]ied as credits to deficiencies for other years which are deemed 
attributable to the adjustment. 

5. Taxpayers entitled to the benefits of section 22(d) (6) of the Code 
and who desire an interim allowance in respect of any overpayment of 
tax under the provisions of such section must file an application in the 
manner and in the form outlined in the "A. pplication for In- 
terim Allowance in Respect of Overpayment of Taxes under Sec- 
tion 22(d) (6) of the Internal Revenue Code, " published herewith. 
Such application should set forth fully and clearly all of the informa- 
tion and data substantiating the taxpayer's representations that aii 
interim allowance in respect of an overpayment of tax should be 
made as a result of involuntary liquidations and replacements. Ap- 
plications must be filed, under oath. with the collector of internal 
revenue for the district, in which assessment was made or tax paid, 
Collectors are instructed to transmit, without delay, such applications, 
together with a certification as to assessment and payinent of tax, to 
the Deputy Commissioner of the Income Tax Unit, EVashington 2, i, 
D. C. , for attention of the Clearing Division, Readjustment Section. 
In those cases in which invo]untary liquidations occurred in more than 
1 year, separate applications must be filed for each year. There 
must be attached to each application two copies of a duly executed 
agreement, prepared in the manner and in the form outlined in the 
"Agreement as to Interim A]lowance in Respect of Overpayinent of 
Tax under Section 22(d) (6) of the Internal Revenue Code, " published 
herewith. 

6. If the application and supporting data. including a properly 
executed agreement form, constitute a, sufficiently coniplete represen- 
tation of a potential overpayment. , and a limited examination indi- 
cates that such representation has merit as determined by reference 
to section 22(d. ) (6) of the Code, an interim allowance of 75 percent 
of such potential overpayment will be made immediately. The 
amount of any interim allowance will be applied against any out. 
standing Federal income or excess profits tax then due, and an& 
balance remaining will be refunded immediately to the taxpayer. 

7. The adjustments authorized herein will be made by the Clearing 
Division of the Income Tax Unit. A. ll correspondence should refer 
to the number of this mimeograph and the synibols IT: Cl: R: LIFO 

GEo. J. SCHOENEMAN, 
C omnnkHoner. 

Approved February 7, 1949. 
THoMxs J. LrxcH& 

Aotirig 8eoretan~ of the Treasury. 
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Attachment to Com. -Mim. , Con. No. 6361 

APPLIcATIQN FQR INTERIM ALLowANcE IN RESPEcT 01' OvERPAPMENT oF TAxEs 
UNDER SEcTICN 22(d) (6) oF THE INTERNAL REPENCE CCDE 

If involuntary liquida- 
tion occurred in more 
than one year, file 
separate application 
for each year of liqui- 
dation 

To be filed with the collector oi internal revenue where 
assessment was made or tax paid 

(Name of taxpayer) 

(Street snd number) 

Collector's stamp 

(Date received) 

(City, town, or post ofiice) (State) 

The undersigned taxpayer hereby makes application pursuant to iiiimeograph 
6361, dated February 7, 1949, for interim allowance in respect of overpftymeut 
of taxes under section 22(d) (6) of the Internal Revenue Code and as a basis 
therefor represents as follows: 
1. The taxable year of involuntary conversion covered by this application is 

2. State the date on which application for adoption and use of the elective 
method of taking inventories (I. IF0) was filed. (Attach copy of Form 
970 and accompanying analysis of all inventories previously filed) 

3. Did vou comply with the provisions of section 22(d) (2) (B) of the Internal 
Revenue Code in your annual report for the first year the elective method 
was adopted7 (Answer "Yes" or "No") . Was the report specified 
in such section ever revised or restated for the first years (Answer. "Yes" 
or "No") . If so, explain fully 

4. Indicate the manner in which notification was made of intention to effect a 
replacement of liquidated stock, in whole or in part, and a desire to liave 
applied the provisions of section 22(d) (6) of the Internal Revenue Code 

5. Amount by which taxes previously determined for the year of liquidation, 
for preceding taxable years, and for all taxable years intervening between 
the year of liquidation and the year of replacement, are increased or de- 
creased by reason of the involuntary liquidation and replacement adjust- 
ment and any related adjustments. (Attach schedules showing computa- 
tion of taxes previously determined and of the increases and decreases in 
such taxes. ) 

Taxable year 
ended 

Date of filing 
return 

Income tax Declared value excess- 
profits tax Excess profits tsx 

Increase Decrease Increase Decrease Increase Decrease 

$- 

If any other tax is affected by reason of involuntary liquidation and replace- 
ment adjustment, attach schedule showing computation of increase or de- 
crease in such tax as previously determined. 

6. Excess of the aggregate of the decreases over the aggregate of the increases 
entered in Item 5, above 

7. If a claim for refund or credit, Form 848, has been filed for overpayment in 
any taxable year resulting from involuntary liquidations and replacements, 
attach copy of such claim together with supporting scheilules as part of 
this application. If a claim has uot been filed, a properly executed claim 
on Form 848 should be filed with this application. 
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8. An analysis of inventories (LIFO), showing quantities and cost according to 

acquisition levels be~inning with the opening inventory for the first year acquisi ion 
of tile claimed liquidation and enf ling with the closing inventory or the g 

' - f 
I t ' of claimed replacement of inventory items previously liquidated 

i . E accompanies and by reference is made a part of this application. ~nter 

here a list of all supporting schedules 
9. Attach financial statement of current date and other information affecting 

financia condition, together with analysis and statement showing need 

for interim allowance. 
10. The agreement required by Mimeograph 6361, dated February 7, 1949, executed 

in duplicate by the taxpayer, accompanies, and is hereby incorporated by 

reference in, this application. 
Signed 

Date 
Sworn to and subscribed before me this day of, 19 

(Signature of ofhcer administering oath) 

( Title) 

Applications of individuals must be signed and sworn to by the individual or 
his duly authorized agent. 

Applications of corporations must be signed with the corporate name, fol- 
lowed by the signature and title of the ofiieer having authority to sign for the 
corporation. 

Attachment to: Com. -Miin. , Coll. No. 6361 

AGREEMENT As To INTERIM ALLowANOE IN RERPEOT oF OvERPAYMENT CF TAx 
UNDER SEcTICN 22(d) (6) CF THE INTERNAL REVENUE CoDE 

This agreement made in duplicate by and between the taxpayer 
, of , and the Commissioner of Internal 

Revenue, 
Witnesseth, that 
Whereas the taxpayer has filed an application dated 

for an interim allowance in respect of overpayment of his (or its) income and 
excess profits tax liability for the taxable year(s) under the 
provisions of section 22(d) (6) of the Internal Revenue Code, such allowance 
to be based on a tentative adjustment and subject to final adjustment upon 
the completion of the Commissioner's final audit for said taxable year(s) 

, and 
Whereas the taxpayer represents that since the taxable year 

he (or it) has, under and in pursuance of the regulations in that regard pre- 
scribed by the Commissioner with the approval of the Secretary of the Treasury, 
followed the last-in first-out method of inventorying goods permitted by section 
22 (d) (1) of the Internal Revenue Code; and 

Whereas the taxpayer represents that he (or it) properly elected by due 
and timely notice to the Commissioner at the time of filing his (or its) income 
tax return(s) for the taxable year(s) (or within 6 months 
following the enactment of the Revenue Act of 1943, in the case of a taxable 
year beginning in 1941), to avail himself (or itself) of the involuntar liqui- 
dation and replacement provisions of section 22(d) (6) of the Code, and fur. 

mvo un . ary iqui- 

ther represents that the decrease during such taxable year(s) in his (or its) last-in first-out inventory was attributable to an involuntary liquidation a! 
defined in subparagraph (B) of said section 22(d) (6); and 

Whereas the Commissioner has not completed the final audit of the tax payer's income and excess profits tax liability for the taxable vear(s) 
, the year(s) of the claimed involuntary liquidat'o, action may be further delayed for an indefinite period; and 

ion, an suc 

Whereas in reliance upon the taxpaver's representations it has been ten tativelv determined by the Commissioner that under the provi 22(d) (6), the taxpayer has made an overpayment of income a d 
e provisions of seetiol 

taxes, in the amount of $ (to be filled in by the Commissionei) fp] e said taxable year (s); and 
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Whereas the provisions of section 22(d) (6) of the Internal Revenue Code 
were enacted by the Congress as a relief provision for the relief of taxpayers 
who harl regularly adopted the last-in fiirst-out inventory method from in- 
voluntary liquidations due to wartime conditions beyond the control of such 
taxpayers, as defined in subparagraph (B) of section 2" (d) (fii), with the in- 
tention that readjustments of the income and excess profits taxes for the taxa- 
ble years of the involuntary liquidations by replacements to restore such liqui- 
dations would be made as soon as possible; and 

Whereas, based upon the representations of the taxpayer, it appears that re- 
tention by the United States of the said amount(s), pending final determina- 
tion of the taxpayer's income and excess profits tax liability for the taxable 
year(s) by the Commissioner will result in substantial hard- 
ship to the taxpayer, 

Now, therefore, the taxpayer and the Commissioner mutually agree: 
That upon the execution of this agreement the Commissioner will promptly 

make an interim allowance to the taxpayer of 75 percent of the amount(s) 
tentatively determined, as at'oresaid, to be the amount(s) by which the tax- 
paver has overpaid his (or its) income and excess profits tax liabilitv for the 
taxable year(s) under the provisions of section 22(d) (6) 
of the Internal Revenue Code; 

That the taxpaver hereby agrees and consents to extend the time for the 
assessment of a deficiency under the provisions of section 22(d) (6) (E) of 
the Internal Revenue Code until December 81, 1954, in order to allow the Com- 
missioner sufficient time within which to make his final audit of the taxpayer's 
income and excess profits tax liability for the taxable year(s) 
and the taxpayer hereby also agrees that be (or it) will furnish the Com- 
missioner at his request a further extension of tiine for a reasonable period 
under said provision of law if by December 81, 1954, the said final audit for 
the taxable vear(s) has not been completed, and 

That if at anv tiine it is determined by the Commissioner that the interim 
allowance in respect of income and excess profits taxes for said taxable year(s) 
as tentatively determined under section 22(d) (6) of the Internal Revenue Code 
is in excess of the amount(s) properly due the taxpayer as overpayment of 
such taxes for said taxable year(s) uuder said provision of law, the taxpayer 
in consideration of the interim allowance hereby agrees upon notice and deinand 
with or without assessment promptly to repay such excess to the collector 
with interest at the rate of 6 percent from the time of the interim allowance 
and notwithstanding such agreemcnt the taxpayer further agrees and hereby 
consents to extend the time for the assessment of such excess interim allowance 
and for filing suit for the recovery theieof with or without assessment for and 
until December 81, 1954. 

A condition of this undertaking is that contemporaneously with the execu- 
tion of this agreement the taxpayer will furnish the Commissioner with a written 
statenient under oath of its financial condition and which will show to the 
satisfaction of the Commissioner that the taxpayer is in a sound financial condi- 
tion and tliat tlie repayment to the Cornniissioner of all or any piirt of the interim 
allow:ince will not be jeopardized. The taxpayer further agrees that he (or it) 
ivill furnish from time to time during the continuance of this agreement, at the 
request of the Commissioner, new statements under oath of his (or its) financial 
condition to the end that the Conimissioner may be apprised at all times of 
ihe current financial condition of the taxpayer. 

The taxpaver further agrees that he (or it) will furnish to the Commissioner, 
if in the discretion of the Commissioner at any time after the making of the 
interimalloivance and prior to the completion of the Coinmissioner's final audit 
for the taxable year(s) such action is necessary to the pro- 
tection of the Government's interests, such security as the Commissioner may 
require to assure the repayment to the collector of any excess payment that 
may be determined by the Corumissioner to have been made in tlie interiin 
allowance which is made under this agreement. 

It is understood and agreed by and between the parties hereto that the pro- 
visions of this agreement with respect to the assessment or recovery by the 
Commissioner of anv excess payment that may be involved in the interim 
allowance for the taxable year(s) are in addition to and in- 
dependent of the right of the Commissioner under the Internal Revenue Code 
to make other or further assessments against the taxpayer with respect to the 
taxable year(s) . It is further understood and agreed by and 
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between the parties hereto that the Commissioner reserves and retains any and 

all rights under the Internal Revenue Code or otherwise to recover by suit m 

t p rt of this interim allowance in excess of the amount finally de. 
ode. 

termined to be due the taxpayer under the Internal Revenue Co e. 

In witness hereof the above parties have subscribed their names to those 

presents in duplicate. 
Signed this day of 

Signed 
(Date) 

(Taxpayer) 

Commissioner of Internal Revenle. 

SEOTIoN 29. 822-8: Claims for refund by taxpayers. 

INTERNAL REVENUE CODE 

Tax paid by individual prior to bankruptcy. (See I. T. 8959, 

page 90). 

CHAPTER 2. — ADMTIONAL INCOME TAXES 

SUBCHAPTER K. — EXCESS PROFITS TAX 

PART I 

SECTION 710. — IMPOSITION OF TAX 

SEOTIGN 85 710 5y REGULATIGNs 112: Deferment of 
payment of tax in case of base period or invested 
capital abnormality. 

(Also Section 729, Section 35. 729 — 2. ) 

1949 — 1 — 18001 
T. D. 5679 

TITLE 26 — INTERNAL REVEiNUE. — -CHAPTER I, SUBCHAPTER A, PART 35. — Ex- 
CESS PROFITS TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 31, 
1941 

Regulations 112 amended. — Extension of time for assessment of 
deferred excess profits tax. 

TREASURY DEPARTMENT, 
OFFICE OF COMi&IISSIONER OF INTERNAL REVENUE 

W'ash3ngton K, D. C. 
To ('of le& tora oj Interna/ Eevenue and Others Concerned: 

On October 8, 1948, notice of proposed rule making regarding the 
extension of time for assessment of deferred excess profits tax was 
published in the Federal Register (18 F. R. 5882). No objection to the 
rules proposed having been received, the following amendments to 
Regulations 112 (26 CFR, Part 85) are hereby adopted. The amend- 
ments are designed to conform Regulations 112 to section 8 of Public 
Law 635 (Eightieth Congress) I C. B. 1948 — 2, 817], approved June 
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PARAGRArrr 1. There is inserted immediately before section 35. 710 — 1 
[26 CFR 65. 710 — 1] the following: 

SEC. 3. EXTENSION OF TIME FOR ASSESSMEiNT OF DEFERRED 
EXCI;SS PROFITS TAX. (PUBLIC LAW 535 (EIGHTIETH 
CONGRESS), APPROVED JUNE 12, 1948. ) 

(a) Section 710(a) (5) of the Internal Revenue Code is hereby 
amended by adding at the end thereof the following: "Notwithstanding 
any other provision of law or rule of law, to the extent that any amouut 
of. tax remaining unpaid pursuant to this paragraph is in excess of the 
reduction in tax finally determined under section 722, such excess may 
be assessed at any time before the expiration of one year after such final 
determination. " 

(b) The amendment made by this section shall be effective as if made 
bv section 222(b) of the Revenue Act of 1942. 

SEC. 201. TAXABLE YEARS TO WHICH AMENDiIENTS APPLI- 
CABLE. (REVENUE ACT OF 1942, TITLE II — APPLICABI. E TO 
SECTION 222(b), REVENUE ACT OF 1942. ) 

Except, as otherwise expressly provided, the amendments made by this 
title shall be applicable only with respect to taxable years beginning 
after December 31, 1941. 

PAR. 2. Section 65. 710 — 5, as amended by Treasury Decision 5490 
[C. B. 1946 — 1, 179], approved January 24, 1946 [26 CFR 35. 710 — 5], is 
further amended by adding at the end thereof the following new 
paragraph: 

If the taxpayer defers under section 710(a) (5) payment of an amount in 
excess of the reduction in tax finally determined under section 722, such excess 
may be assessed at any time before the expiration of 1 year after such final deter- 
mination. Such assessment may be made regardless of wliether the assessment 
of a deficiency for such taxable year is otherwise barred by the running of any 
period of limitations, by the decision ot any court, including the Tax Court, or by 
any other provision (such as section 272(f) ) or rule ot law. The reduction in 
tax undei section 722 is finally determined, in cases in whicii the Comiuissioner's 
action is subject to review by the Tax Court under section 732, upon the expira- 
tion of thc period for filing petition for review with the Tax Court or, if sucli 
petition is filed, upon the decision of the Tax Court becoming final, and in all 
other cases upon the Commissioner's sending notice by registered mail to the 
taxpayer of his final action on the application for relief under section 722. If the 
Coinmi sioner should, at the request of the taxpayer, agree because of unusual 
circumstiinces to reconsider his action on an application, the iminediately pre- 
ceding sentence shall be applied with respect to the Commissioner's second 
determination. 

PAR. 3. Section 35. 729 — 2 [26 CFP 85. 729 — 2] is amended by adding at 
the end thereof the following new sentence: 
For special rules with respect to cases in which the payment of excess profits tax 
is deferred uniler section 710(a) (5), see section 85. 710 — o. 

(This Treasury Decision is issued under the authority of section 62 
of the Internal Revenue Code (53 Stat. 62; 26 U, S. C. 62), as made 
applicable by section 729(a) of the Internal Revenue Code (54 Stat. 
989; 26 U. S. C. 729 (a) ) . ) 

Because the amendments made by this Treasury Decision conform 
Regulations 112 to the provisions of section 8 of Public Law 635 
(K&ghtieth Congress), approved June 12, 1948, which provisions are 
applicable to ta~xable years beginning after December 61, 1941, this 
Treasury Decision is not subjec~t to the efFective date limitation of sec- 
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tion 4(c) of the Administrative Procedure Act, approved June 11, 

FRrn S. M~RTrN, 
1946. 

Acting Cornrnissioner of Internal Revenue, 

Approved December 16, 1948. 
TiIoM~s J. LvNcH, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register December 22, 1948, 8: 51 a, m, ) 

EXCESS PROFITS TAX COUNCIL 

1949-1-18002 
KP. C. 35 

Revision of Part VII of the Bulletin on Section 722 

1. Part VII(A) of the Bulletin on Section 799 (pp. 180 — 181. 
6. P. O. printing) is revised. to read as follows: 

(A. ) GENERAL RULE. 
In order for a taxpayer to obtain relief under the provisions of section 722 

(c), it must be one not entitled to use the excess profits credit based on income 
and it must establish— 

(1) That its excess profits credit based on invested capital is an inade- 
quate standard for determining excess profits because of one or more of the 
factors enumerated in section 722 (c); and 

(2) The fair and just amount representing normal earnings to be used 
as a constructive average base period net income. 

Corporations which are thus limited to the use of an excess profits credit 
based on invested capital, and accordingly the taxpayers to which section 
722(c) is applicable, are: 

(1) Domestic corporations coming into existence after December 81, 
1989, which are not acquiring corporations under section 740(a); and 

(2) Domestic corporations coming into existence prior to January 1, 
1940, but which (a) never engaged in business prior to that date and (b) are not acquiring corporations under section 740(a); and 

(8) Foreign corporations required to use an excess profits credit based 
on invested capital under the provisions of section 712(b). 

Section 722(c) is intended to afford relief to certain of these corporations by 
applying the standard applicable to corporations entitled to use an excess 
profits credit based on income under section 718, i. e. , a fair and just amount representing normal earnings. 

Each of the Congressional Committee Reports on this section (C. B. 1942 — 2, p. 480 and p. 698) contains the following statement: 
"Under existing law, a taxpayer not entitled to use the excess profits credit based on income is not entitled to relief. This places in a disadvantageous competitive position corporations commencing business after January 1, 1940, as well as other corporations deprived of such credit, if the business is of a type showing a high return on invested capital, or if, for some reason peculiar to the corporation, the invested capital is unusually low. The privilege of using the excess profits credit based on income is, therefore, extended to a taxpayer presently not entitled to use such credit, if the excess profits credit based upon the invested capital of such taxpayer furnishes an inadequate standard for the computation of excess profits because of one or more of the following reasons: 
The right to use a constructive average base period net income is limited to those cases in which— 

(1) the business of the taxpayer is of a class in which intangible assets not includible in invested capital under section 718 make important con- tributions to income; or 
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(2) the business of the taxpayer is of a. class in which capital is not an 
important income-producing factor; or 

(2) the invested capital of the taxpayer is abnormally low. 
The term "invested capital" as used in section 722(c) means the invested 

capital as determined for excess profits tax purposes. 

2. Part VII(B) of the Bulletin on Section 722 (pp. 182 — 184& G. P. O. 
printing) is revised to read as follows: 

( B) BUBINEss GF A CLAss IN WHIcH INTANGIBLE AssETs MAKE IMPGRTANT 
CONTRIBUTIONS To INCOME. 

The followiiig discussion outlines some of the elements which are to be con- 
si&lered in cases where qualification is claimed under section 722(c) (1). 

The term "intangible assets" is used in section 722 in the sense in which it is 
ordinarily understood. While generally accepted legal and accounting definitions 
are valuable guides, they are not considered controlliiig for this purpose. Pat- 
ents, copyrights, licenses, goodwill, franchises, contracts, secret formulas, secret 
processes, trade-marks, brand names, trade names, subscription lists, and similar 
assets are illustrative of such intangibles; but the foregoing list is not all- 
inclusive. 

The personal characteristics of individuals or of groups of individuals generally 
do not constitute intangible assets. So-called "know-how, " specialized knowledge, 
skill, experience, reputation, credit standing, and the like are oixlinary and 
expected characteristics of persons undertaking the conduct of a business. 

The taxpayer's rights in the intangible asset, whether legal title, equitable title, 
li«. . nse or privilege of use, or any other, must be such that the income contributed 
by the intangible is properly includible in ihe taxpayer's income. It is not suf- 
iicient if taxpayer is merely i. he assignee ot the income of the intangible. The 
contribution oi' the intangible asset. to income, while it may be direct or indirect, 
must be important in the sense that it is significant in relation to the taxpayer's 
totiil income. 

For the purpose of section 722(c), an asset is includible in invested capital 
unless it has, in the hands of the taxpayer, (a) no unadjusted basis, (I&) an 
miadjusted basis of zero, or (c) an unadjusted basis which is clearly a nominal 
amount. 

The provision that taxpayer's business must be "of a class" does not imply 
that there be a division of. businesses into trades or industries, or that any other 
separation into specified groups is required. Here, the word "class" is used in 
the sense of type, character, or nature, rather than with any requirement that 
lmsinesses must be segre ated into classes. If the nature of the taxpayer's busi- 
ness t'unction, the character of its organizatiou, or the methods it employs in 
operation arc such that intangible assets &&f the character in qu&. stion make 
important contributions to income, it is considered that it falls within the purview 
of the statute. 

8. Part VII(C) of the I'&ulletin on Section 729 (p. 1M, G. P. O. print, - 
ing) is revised to read as follows: 

(C) BUSINESS QF A CLASS IN WHICH CAPITAL IS NOT AN IMPORTANT INCOME- 
PRODUCING F ACTOR. 

Section 722(c) (2) deals with those corporations in which capital is not im- 
portant as an income-producing factor. The principles outlined in section 
, '), &. 72&fi — 2(B) of Regulations 112 for determining whether capital is a material 
income-producing factor should be applied also under section 722(c) (2) . 

The words "eliss" arid "important, " as used in se& tion 7"'(& ) (2), have the same 
general meaning as in section 722(c) (1). 

4. Part, VII(D) of the Bulletin on Section 722 (p. 1M& G. P. O. 
printing) is revised to read as follows: 

(D) ABNoRMALLY liow INYEsTED CAPITAL. 
Section 722(c) (8) deals with corporations having abnormally low invested 

capital. In such cases there must be present some identifiable abnormality in 
the fiixpayer's business situation which affects the amount of its invested capital. 

It is suhicient if the abnormality is established bv analysis of the circumstances 
affecting the t;ixp;iyer s own invested capital, although comparisons with other 
&'orporations ni;iy be used. For example, the fact that invested capital is abnor- 
iiially low might be established by showing an abnormally high ratio of borrowed 
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capital to total invested capital or by showing that a tangible asset, which makes 

an important contribution to the taxpayer's income, is not includible, as defined 

in (B) above, in the taxpaver's invested capital. 

5. Part VII (Z) of the Bulletin on Section 729 (pp. 186 — 141, 6. P. P 
printing) is revised to read as follows: 

(E) DETERMINATION ox CQNsTRUcTIvE AVERAGE BA8E PERIOD NET INcoME. 
Section 722(c) provides that taxpayers establishing a qualifying factor under 

section 722(c) (1), (2), or (8) "shall be considered to be entitled to use the 
excess profits credit based on income, using the constructive average base period 
net income determined under subsection (a). " Thus, while the grounds for 
qualification necessarily differ, the measure of relief applicable to all corporations 
entitled to consideration under section 722 is the same. It follows that the con- 
structive average base period net income for a taxpayer qualifving for relief 
under section 722(c) should be determined, as nearly as possible, as if such 
taxpayer had qualified for relief under section 722(b). 

The procedures described in the following paragraphs relate primarily to 
domestic corporations but, except where otherwise stated, are intended also as 
guides in cases involving foreign corporations. 

Section 722(a), in dealing ivith the post-1989 prohibition and the exceptions 
thereto, provides that in cases described in section 722(c) "regard shall be had 
to ~ * * the nature of the taxpaver and the character of its business 
to the extent necessary to establish the normal earnings to be used as the 
constructive average base period net income. " 

The factors to be taken into account in d~ termining the nature of the taxpayer 
and the character of its business are numerous and will vary in each case. In 
many instances the event or condition which is advanced as the qualifying factor 
under section 722(c) will be the best guide in segregating material from imma- 
terial elements. Experience has, however, suggested the following as indicative 
of the matters to be considered. 

(a) Product or Service. 
(1) Wholesaler, retailer, manufacturer, assembler, broker, or engineering 

consultant. 
(2) Quality, noveltr, newness, and sales appeal. 
(8) Special protection, such as patent, franchise, and license. 

(b) 3fanayement. 
(1) Degree of success indicated by past performance and experience, 
(2) Assistance available from related or interested enterprises. 
(8) Effectiveness of personnel policies with respect to efficient utilization 

of labor, etc. 
(c) Finances. 

(1) Amount and adequacy of available equity and working capital. (2) Available credit and probable burden of debt charges. 
(d) Plant. 

( ) tficiency, size, and capacity of physical facilities and processes. 1 E 
(2) Location with respect to market, labor, material, and power. (e) 11atet tal. 
(1) Availability, cost, and transportation. 

(f) Dtst)'Ibnt10n. . 
(1) Availability and size of market, merchandising program, and probable degree of market penetration. 
(2) Character of competition, probable reaction to nevv enter pr'. d t ' en er prise, pro uc, 

The nature of the taxpayer and the character of its business will be determined as of the date on vvhich the taxpayer commenced business. I th' 't t' h ed business has the same significance as in section 722(b) (4). 
be fully de 
Ordinarily, the nature of the taxpayer and the character f t. b ' o i s usiness shoul d 

roti 
terminable bv reference to conditions existing d p ts tax taxable rear and, once determined there ge 11 

uring its first excess 
a ne nera y is no necessit for 

The tax a 'er' 
w determination for a subsequent excess profits t t b o ax axa le year. paye1's capacity for production or operation on the date it the character of its business are established will be considered 

to which the taxpayer was committ d 
e su sequen y as a result of a cour 

such a change in capacity should be regarded, the term "co 
mmi e on suc ate. In determinin h her e, mm tted ' should nner as is appropriate in cases under section 722(b) (4) 
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In the case of certain foreign corI&orations which engaged in business prior 
to January 1, 1940, there is no necessity for considering events or conditions 
occurring after December 81, 1989. Thus, where a foreign corporation, but for 
the provisions of section 712(b), could have determined its excess profits credit 
under section 718, it will be deemed to have such a credit and generally will be 
permitted to employ the factors enumerated in section 722(b) in the event that 
the result other&vise obtainerl would not be the equivalent of normal earnings 
for the taxpayer as it existed on December 81, 1989. 

The «&&nstructive average base period net income of a taxpayer qualifying 
for relief under section 722(c) will be determined in the same manner as in 
the case of a corporation which coinmenced 1&»siness on December 81, 1989, 
qualifying for relief under section 722(b) (4). The taxpayer will be deemed to 
have had under commitment on that date any change in capacity for production 
or operation actually under commitment on the date its nature and the char- 
acter of its business were established. For the purpose of determining the 
constructive level of earnings as of December 81, 1939, the commencement of 
business or the consummation of any change in capacity to which taxpayer 
was committed may be assumed to liave occurred on December 81, 1937. 

Reconstruction based upon the»atui e of the taxpayer and the character of 
its business involves problems similar to those encountered in antedating events 
where the push-back rule is used in cases under section 722(b) (4). The new 
business is moved back into the pre-1940 economy but its elfect on competing or 
related enterprises must be recognized. Elements, such as war demand, which 
cannot be moved back under the push-back rule, cannot be moved back under 
section 722(c). In short, the problem is to determine what the performance of 
the particular business would have been under pre-1940 economic conditions, as 
these conditions would have been had it performed during that period. 

In reconstruction, appropriate adjustments will be made, where necessary, 
to avoirl duplication of benefits which might arise by reason of affiliations with 
other taxpayers, deductions for interest on abnormally large amounts of bor- 
rowed capital, and the like. 

The variable credit regle will applv with respect to any excess profits tax 
taxable year for which the constructive development assumed in establishing 
normal earnings would»ot hiive bee» reached by the taxpayer. The principles 
governing the use of the variable credit rule in push-back cases under section 
722(b) (4) will be employeil. Likewise, the variable credit rule will be appli- 
cable with respect to any excess profits tax taxable year for which a committed 
change in capacity has not becii f'ully consummated. In this latter instance, 
the procedure will be the same as in commitment cases under section 722 (b) (4). 

No adjustment to the excess profits credit based on income should be made 
under section 718(g) or 748 for capital additions occurring during the period 
which is used in determining the nature of tlie taxpayer and the character of 
its business. Furthermore, when additional capital is acquired subsequent to 
that period for the purpose of consummating commitments, appropriate adjust- 
ments to prevent duplication of credit are reqrrired. 

Xvhen a taxpayer qualifying under section 722(c) establishes that because 
of industry-wiih v;&riant cycle, spor'adlc profit conditions, or other similar cir- 
c»meta»ces, the four calendar ye;irs 1980 through 1989 do»ot constitute an 
appr opriaie period for the determinatio» of normal earnings, adjustment will 
be m;&de l»&i su;int to the principles applicable in cases of qualification under 
section 7"" r b) (2) or s««ti&&» 722(b) (8). 

HENRY J. MzRR~ 
Chairman& Excess Profts Tax Co~os. 

DzozirfnzR 1~&, 1N8. 

1949-6-13048 
E. P. C. 36 

Under the facts given, the Council rules that the taxpayer's 
business is of a class in which intangible assets not includible in 
invested capital make important contributions to income. 

1. Irr 1%8 two individuals, X and Y, formed a partnership and 
enter ed the restaurant business in the city of M, loc:&ted on the New 

845(&10' — 49 — 10 
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England seacoast. The M restaurant was widely advertised and in 

a relatively short time acquired a national reputation. In 1986, the 

partnership opened a secoiid restaurant, also known as the M Res 

taurant, but located on the Gulf Coast. This second restaurant was 

intended, so far as was possible, to capitalize upon the reputation 

created by the partnership in the operation of the original establish- 

ment. Its building was designed to resemble the New England 

building; it used the same recipes, menus, and advertising, and en- 

joyed the reputation created by the first restaurant. 
2. In 1941, X, Y, and a third individual, Z, who also had restaurant 

experience, formed a corporation known as K Corporation. Z con- 

tributed the capital for preferred stock. The common stock was 

issued for anominalconsideration to X, Y, and Z in equal shares. The 
corporation opened a restaurant in a South Atlantic resort city. The 
restaurant was designed and operated on the same plan, and with the 
same name, decorations, menus, and recipes as the restaurants of the 
partnership of X. and. Y~. The partnership continued to own and op- 

erate the other units. The corporation paid nothing to the partnership 
for the use of the name, recipes, and menus. 

8. The K Corporation was profitable from its inception. Its res 
taurant u as so closely iclentified with the first, two M restaurants that 
the general public was not a~are of the difFerence in entities. It has 
been established that the K Corporation's earnings were substantially 
attributable to the use of the»aiiie uM Restaurant" and the reputation 
established by the partnership. 

4. The K Corporation filed an application for relief under section 
722, alleging that its excess profits credit based on invested capital 
is an inadequate standard for determining excess profits because its 
business is of a class in which intangible assets not includible in 
invested capital under section 718 make important contributions to 
income. 

5. In E. P. C. 85 (page 184, this Bulletin), the Council held that own- 
ership of the intangible asset, in a strict legal sense, is not required by 
section 722(c) (1). The asset here involvecl is, in fact, the reputation, 
or goodwill, of the partnership which the taxpayer is using by per- 
mission of the partnership. Also involved are the recipes of the 
partnership, which might be compared with secret formulas of a 
manufacturer. It is tlierefore held that, the K Corporation's business 
is of a class in which intangible assets not includible in. invested 
capital make important contributions to income. 

HzNRv S. 3IzRRv, 
Chairrean, Excess Prof ts Tax Counril. 

FzzRU~Y 15, 1949. 

1949-6-18044 
E. P. C. 87 

f l 
e usiness of tax- Under the facts given, the Council rules that th b 

p y r is o a c ass in which capital is not an im ort t 
producing factor. 

impor an income- 

1. Three individuals, prior to 1942 were eng d th b re engage in t e business of an advertising agency as partners. In th t, ' 
h 

lndlvld in ividual& they formed the L Corporation to conduct the business ) 
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transferring to it cash in the amount of $40, 000 and offlce furniture 
and fixtures having a fair market value of $10, 000. The entire capital 
stock of the L Corporation was issued in equal shares to the four 
individuals. 

2. A. s a part of the standard issue determination, it was held that 
the transaction was not within the provisions of section 112(b) (5); 
that there was no gain or loss upon the exchange of office furniture 
and fixtures; and that there was no goodwill or other intangible 
includible in the value of the stock received. The L Corporation had 
no significant amount of borrowed capital. 

3. The L Corporation's business consisted of advising clients on 
selling and advertising campaigns, preparing advertising material, 
and arranging for its publication. For this it was paid fees based 
generally upon the charges of the advertising media for publication. 
For 1942, gross I eceipts from its business approximated $4, 000, 000 a. nd 
net earnings $200, 000; that is, four times its invested capital. In carry- 
jng on its activities the corporation's assets, other than office furniture 
and fixtures and the like, were used to pay the charges of advertising 
media in advance of collections from the advertisers and for general 
working capital. The L Corporation regularly employed numerous 
persons who were not shareholders. 

4. In its application for relief under section 722, the L Corporation 
alleges that its excess profits credit, based on invested capital is an in- 
adequate standaI d for determining excess profits because its business 
is of a class in which capital is not an important income-producing 
factor. The taxpayer has conceded that it could not have operated 
as it, did unless some capital were employed, but argues that the rela- 
tively small amount required and used by it negatives any presump- 
tion that capital is an important income-producing factor, as that term 
is employed in section 722 (c) . 

5. It is not the position of the Council that; the taxpayer must con- 
duct its business wholly without capital in order to meet the require- 
ments of section 722(c) (2). The question for decision is whether the 
use of capital is incidental and relatively unimportant, and this can 
be determined only in light of all the facts and circumstances set forth 
in the record. 

6. Considering the facts of this case as a whole, it is the opinion of 
the Council that the business of the L Corporation is of a class in 
which capital is not an important income-producing factor. 

HENRv J. MERRY& 
Chairmen, Excess Profts T~ Council. 

FERRUwRv 15, 1949. 

1949 — 6 — 13045 
E. P. C. 88 

Under the facts given, the Council rules that the taxpayer's in- 
vested capital is abnornIally low. 

1. The M Corporation, a nIRIIufacturer of cardboard containers 
organized in 1940, filed application for relief under section 722, alleg- 
ing~ its excess profits credit based on invested r;Ipital to be an inade- 
qu~ate standard for determining excess profits because its invested 
capital is abnormally low. 
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2. The taxpayer's entire capital stock was issued to the subscrib- 
ers for $10, 000 cash. It was given land and factory buildings having 
a fair marlIet value of $75, 000 by a nonprofit corporation, formed tp 
promote the industrial interests of the city, in order to induce the 
taxpayer to locate there. The M Corporation installed machinery 
in the factory buildings and commenced business early in 1941. 

3. As a part of the standard issue determination it was held that, 
under the circumstances in this case, the conveyance of the land and 
factory buildings to the M Corporation was not a contribution to its 
capital, or otherwise includible in equity invested capital within the 
meaning of section 718. It was further held that the taxpayer was 
not entitled to deduct depreciation on the factory buildings because 
they had no basis. The M Corporation had no significant amount 
of borrowed capital. 

4. It is the opinion of the Council that the invested capital of the 
M Corporation is abnormally low within the meaning of section 
722(c) (3) for the reason that it had the use of the land and factory 
buildings, which made important contributions to income and were 
not refiected in invested capital, without cost either as purchase price 
or as rent. 

HENRY J. MERRY) 
Ohainnan, Ezce~g Progt8 Tax Coemci7. 

FEBRUARY 15, 1949. 

GENERAL PROCEDURE 

1949-6-18046 
E. P. C. 69 

1. INTRODUCTioN. — In Mimeograph 6044 (C. B. 1946 2y 97)& and 
in K. P. C. 2 (C. B. 1946 — 2, 110), procedure is set, forth governing the 
processing of applications for relief by Section 722 Field Commit- 
tees and the preparation of reports of field examination to be fur- 
nished to taxpayers who have filed claims under section 722. The 
present, memorandum deals with certain aspects of that procedure 
which it is considered advisable to clarify and supplement as well as 
with the procedure followed in processing applications for relief 
following certification to the Council. (See also Mimeograph 6323, C. B. 1948 — 2, 102, and E. P. C. 84, C. B. 1948 — 2, 106. ) This memo- 
randum does not apply to cases which are pending before The Tax Court of the United States. 

2, REPQRT oF FIELD ExAMINATioN. — As provided in E. P. C. 2, a comprehensive report of field examination will be prepared by the examining agent for the approval of the committee member having 

re ort i 
supervision of the particular case. Followin~ such a 1, th' 
repor is to be reviewed by the committee chairman, or by another committee member designated by the chairman, whereupon it be- comes the report of the Section 722 Field Committee and, as such, is transmitted by the internal revenue agent h g t th e agen in c arge to the tax- payer under cover of a sliecial 80-day letter. During the course of 
tax a er 
the field examination, an prior to transmitt l f th h axpayer, the committee member assigned to the case should hold such discussions and preliminary conferences with the tax a er as are desirable and practicable. 
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8. SUPPLEMENTAL REPQRT oF FIELD ExAMINATIQN. — It is the obli- 
gation of the taxpayer to submit all evidence and argument during 
the course of the field examination and at any preliminary conferences 
held in connection therewith. Otherwise, the report of field exami- 
nation cannot deal adequately with the claim. It is recognized, how- 
ever, that in unusual cases additional evidence will be discovered after 
the report of field examination has been completed, and that this 
data may be of such importance that a fair determination cannot be 
made if it is excluded, In such instances, if the report has not al- 
ready been transmitted to the taxpayer, it should be amended to in- 
clude discussion of the additional data. If a copy of the original 
report has already been furnished to the taxpayer, such additional 
evidence should be made the subject of a supplemental report, of field 
examination, also for transmission to the taxpayer. 

4. FIEI. D CoNFERENcEs. — In cases where the taxpayer is in agreement 
with the determination recommended in the report of field examination 
and does not desire to file a protest with the internal revenue a, gent 
in charge, no field conference is required and the report of field exam- 
ination sets forth the basis of the determination. In cases where no 
agreement is obtained from the t, ixpayer and a tielcl conference is 
desired, the report of field examination is the basis upon which the 
taxpayer should file its formal protest with the internal revenue agent 
in charge. In order to serve as the kiasis for the taxpayer's protest, 
the report of field examination should adequately reflect the posi- 
tion of the Section 722 Field Committee with respect to the case record 
as it exists at the time the report is transmitted to the taxpayer. The 
taxpayer's protest should indicate the areas of disagreement that are 
to be the subject matter for discussion at the field conference. The 
field conference should aGord the taxpayer and the conferee repre- 
senting the Section 722 Field Committee the opportunity for full and 
frank discussion of the case in order that all areas of disagreement 
may be thoroughly explored. 

5. SEGTIoN 722 FIEI. D CoMMITTEE CLosING LETTER. — Whether or not 
an agreement has been reached, the Section 722 Field Committee will 
in each case recommend to the Council the amount of constructive 
average base period net income it determines to be allowable and will 
certify to the Council, through the internal revenue agent in charge, 
the section 722 case record. At the same time the committee w~ill 

send to the taxpayer, through the internal reven'ue agent in charge, 
a closing letter informing the taxpayer that the case is being for- 
warded to tlie Council at that time and stating the committee's final 
position with respect to the case, including the amount, if any, of 
constructive average base period net income recommended. If the 
taxpayer has agreed with the determination of the committee, the 
closmg letter should refer to the agreement by date. Whether or not 
an agreement has been reached, the closing letter should state whether 

the report of field examination has been sustained or modified and, 
if modified, should summarize the modifications. 

6. COUNOIL PRocEDIJRE. — The Council serves in a review capacity 
and considers each agreed or unagreed case on the basis of the record 
made before the Section 722 Field Committee for the purpose of 
ascertaining whether the recommendation of the field committee 

conforms to established principles and is supported by such record. 
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In every controverted case the taxpayer will be afForded an oppor- 
tunity to appear before a Council member panel and present oral argu- 
ment in support of its position. At these hearings it is the policy of 
the Council to provide the taxpayer every reasonable opportunity to 
present its views. At the conclusion of the oral hearing, the Council 
member panel will discuss with the taxpayer the panel's position 
on each major issue upon which a difFerence of views exists. If the 
taxpayer waives oral hearing before representatives of the Council, 
a Council member panel will make a determination upon the basis 
of the section 722 case record. Except where the claim is allowed in 
full, the final determination made with respect to each application 
for relief is set forth in a statutory notice issued to the taxpayer in 
accordance with the provisions of section 7M. 

HENRY J. MERRY) 
Chairman, Excess Pf'omits Tax Connci7. 

FEBRUARY 28) 1949. 

1949-11-18095 
E. P. C. 40 

Under the facts given, the Council rules that reconstruction should 
be based upon the assumption that the taxpayer commenced business 
on December 81, 1989, under its franchise in its original form and 
with all the rights and obligations created by the franchise. 

1. The X Corporation was organized in 1941 to sell and service a 
nationally advertised home appliance under an exclusive franchise. 
By the terms of the franchise, the taxpayer obligated itself to sell 
only appliances and parts purchased from the particular marufac- 
turer and the manufacturer, in turn, undertook to deliver to the X 
Corporation a minimum number of new appliances each month, to- 

ether with the necessary factory-guaranteed parts for the service 
epartment. 
2. The N Corporation operated under the franchise according to 

its terms for approximately 6 months when, due to the scarcity of 
certain materials, production of new appliances declined and monthly 
deliveries were reduced to a level below the guaranteed minimum. 
By the middle of 1942, the manufacturer was forced to discontinue the 
production of new appliances altogether, with the result that the tax- 
payer's business was restricted to the sale of parts and service. In 
order to meet this condition, the manufacturer agreed that the N 
Corporation should also sell parts and service for competing ap- 
pliances. but only for the duration of the emergency. The franchise, as so modified, was in efFect during the entire exress profits tax period. 8. In connection v-ith its applications for relief under section 722 the taxyayer has established that its franchise is an intangible asset not includible in invested capital and that its business is of a class in which such intangibles make important contributions to income. The question at issue involves the determination of the nature of the tax- 
payer and the character of its business preliminary to the determina- tion of its constructive average base period net income. 4. In E. P. C. 35 [page 134, this Bulletin] the Council took the posi- tion tliat the nature of the taxpayer and the character of its business, for purposes of reconstruction, are to be determined as of the date on 
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which the taxpayer commenced business. It was further stated in 
that ruling that such ascertainment should be made in the light of the 
qualifying factor advanced. This taxpayer qualifies because of its 
franchise and as it commenced business — and carried on business for 
the 6 months thereafter — it was a sales and service agency for one 
particular home appliance. The nature of this taxpayer and the 
character of its business were fully determinable on or before the end 
of this 6-month period and the fact that circumstances later dictated 
the described modifications in the performance under this franchise 
should not, in the view of the Council, alter that determination. 

5. It is the view of the Council, therefore, that reconstruction in 
this case should be based upon the assumption that the X Corporation 
commenced business on December 81, 1989, under its franchise in its 
original f'orm and with all the rights and obligations created by it. 
For purposes of' determining the taxpayer's constructive level of' earn- 
ings as of December 81, 19;&9, it should be accorded a development 
period beginning on December 81, 1987. 

HENRY J. MERRY) 
Choirman, Excess Profts Toe Counn7. 

MARGH 17& 1949. 

1949 — 11-18090 
E. P. C. 41 

Under the facts given, the Council rules that the taxpaver is not 
entitled to relief since its nature and the character of its business 
are such that, had it commenced business during the base period, 
it would have had no net income. 

1. Throughout the base l&eriod the A Corporation was engaged. in 
the ma»»fact»re and sale of a certain product. Its business was lo- 
u;ited in the city of X and it enjoyed a national reputation. Prior to 
1940, the A Corporation always had been able to fill promptly all the 
orders it could procure. During 1941 demand for its product in- 

creased to the extent that eve» ~i. ith two-shift operation the backlog 
of unfilled orders rose to the point ~here it equaled 8 months' 

production. 
o. In October, 1941, M, an individual and the sole shareholder of 

the A Corporation, formed a new company, the 0 Corporation, which 

leased a plant in a suk&nrb of the city of X and in January, 1942, com- 

menced business as a manufacturei of the same product. The entire 
capital stock of the 0 Corporation w;is issued to M. The 0 Corpora- 
tion derived its business k&y reference from the A. Corporation which 

sent it many prospective customois whose orders the A Corporation 
could not fill. I» addition, the A Corporation bought finished prod- 
ucts from the 0 Corporation for resale to the A. Corporation's cus- 

tomers. Both the A Corporation and the 0 Corporation operated 
at or»e;ii cap;icity thro»ghout 1942. 

8. For 1942 the 0 Coiporation filed application for relief under 

section 799 and for purposes of this memorandum it may be assumed 

that it has est;iblished that its invested capital is abnormally low. 

Its excess profits credit based on invested capital for 1942 is $820 and 

its»ot inconie for ili;it yc;ir is $1:3, '&, 000. The A Corporation's av& r;ige 

base l&oriod net income coniputed for purposes of its excess profits 
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credit for 1942 is $75, 000 and its net income for that year is $225, 000. 

The A Corporation has not Piled application for relief. 

4. The 0 Corporation contends that its normal earnings should be 

at least $45, 000, computed as follows: 

(a) 1942 net income of A Corporation $225, OOO 

(h) Average base period net income of A Corporation $75, 0pp 

(c) Ratio of (b) to (a) 'ls 

(d, ) 1942 net income of 0 Corporation $185, 000 

(e) Constructive average base period net income of 0 Corporation 

(&$ X$185, 000) $45, oop 

5. In the alternative, the 0 Corporation submitted a reconstruction 

resulting in a constructive average base period net income of $47, 424, 

computed as follows: 
(a) 1942 sales of the industry of which 0 Corporation is a member $56, 250, 000 

(P) 1942 sales of 0 Corporation $1, 125, oop 

(c) Ratio of (h) to (o) 0. 02 

(d) 1989 sales of the industry of which 0 Corporation was a 
member $82, 500, 000 

(e) 1989 constructive sales of 0 Corporation (0. 02X $82, 500, 000) $650, 000 

(f) 1989 average ratio of net income for the industry O. 08 

(g) 1989 constructive net income of 0 Corporation (O. OS X $650, 000) $52, 000 

(h) Constructive average base period net income (0. 912'X$52, 000) $47, 424 

6. It is the view of the Council that the 0 Corporation is not 
entitled to any constructive average base period net income. ' The 
nature of the taxpayer and the character of its business are such 
that it procured only the business passed over to it by the A Corpora- 
tion because the latter during 1942 lacked capacity to handle its 
orders. There is no reason why the 0 Corporation's normal earn- 
ings should bear the same relationship to its net income for 1942 that 
existed in the case of the A Corporation. Neither is there any justi- 
fication under the facts for the assumption that such a marginal pro- 
ducer should have captured a proportion of the 1939 market equal to 
that which it enjoyed during 1942, when over-all demand was at a 
much higher level. The conclusion is inescapable that 0 Corporation, 
had it commenced business during the base period, would have had 
no net income. 

MARCH 17, 1949. 

HENRY J. MERRY) 
Chaf'rrnan, Excess Proofs Tax OotIffu:f', l. 

1949 — 11 — 18097 
E. P. C. 42 

Recognition of decline in the determination of normal earnings 

gs or a ta~p~y~r applying for relief ~nde~ 
sec ion, the taxpayer's base period experience should be d ejl 

er o the business, or in business conditions, 
w ic resu te in a relatively permanent increase, durin the base 

n connection with the 
'General Business Index, series C. (See E. P. C. 8 C. 'For this reason, the application of E. P. ica ion o E. p. C. 20 [C. B. IS47 — 2 1. 85) need not be considered. 
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processing of several applications, including those of certain multiple- 
product corporations, the Council has been asked whether this empha- 
sis upon base period changes having relatively permanent effect applies 
equa11y to changes resulting in decreases in the level of earnings. 

2. In general, normal earnings should refiect the relatively perma- 
nent earning ability of the taxpayer's entire enterprise as that enter- 
prise existed at tlie end of the base period. Accordingly, regardless 
of the size or character of the taxpayer's business, or the basis upon 
which relief is sought, adjustment should be made for all relatively 
permanent base period changes analogous to the types set forth in 
section 722(b) (4) and in E. P. C. 13. The changed character and 
conditions, to the extent that they are determined to be relatively 

ermanent, should be assumed to have existed througliout the entire 
ase period. (See, for example, E. P. C. 30, C. B. 1948 — 1, 02. ) 
3. The methods to be employed in refiecting the eRects of such 

changes necessarily will vary according to the circumstances of each 
case. If products or activities are considered individually, correction 
should be made for all changes which do not oRset each other by ad- 
justi»g the items of income or expense in the various base period years 
or by relating the net earnings of the entire enterprise for a period 
immediately preceding January 1, 1940, to the various base period 
years through the application of an appropriate irKlex. Where an 
index is so used, it should be free of the infiuence of abnormalities 
an&1 relative1y permanent changes and the order of preference given 
indices in E. P. C. 8 (C. B. 1947 — 1, 73) must be modified. Thus, 
where the experience of the taxpayer, its competitors, and its industry 
refiect the infiuences of abnormalities or changes, preference should 
be given to the index based upon series C, Statistics of Income (see 
Mimeograph 5807, C. B. 1045, 273) or to some other general index 
which is deemed to be reasonably free of sir& lr infiuences. 

HENRY J MERRY) 
Chai, rvnan) Excess Profts Tax Coun'. 

MAY 11, 1940. 

SECTION 729. — LAWS APPLICABLE 

SECTiON 35. 720 — 2) REGL)i hTIONs 112: Time for 
payment of tax. 

INTERNAL REVENUE CODE 

Regulatio»s 112 amended. (See T. D. 5670, page 132. ) 
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CHAPTER 9. — EMPLOYMENT TAXES 

SUBCHAPTER D. — COLLECTION OF INCOME TAX AT SOURCE ON 
WAGES 

SECTION 1622. — INCOME TAX COLLECTED 
AT SOURCE 

SEGTIQN 405. 201, REGULATIGNs 116: Requirement 
of withholding. 

(Also Sections 405. 202, 405. 208, 405 205) 405. 206, 
405. 207, and 405. 209, Regulations 116. ) 

1949 — 8 — 18018 
T. D. 5685 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER D, PART 405. — 
COLLECTION OF INCOME TAX AT SOURCE ON WAGES 

Regulations 116 amended to conform to sections 202(b), 208, 501, 
502, and 506 of the Revenue Act of 1948 [C. B. 1948 — 1, 211], relating 
to withholding exemptions and reduction in withholding of tax at 
source on wages. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington 88) D. C. 
To Collectors of Internal Revenue and Others Concerned: 

On October 6, 1948, notice of proposed rule making regarding the 
Revenue Act of 1948, enacted April 2, 1948 [C. B. 1948 — 1, 211]) was 
published in the Federal Register (18 F. R. 5827). No objections to 
the rules proposed have been received, and the following amendments 
are hereby adopted. Such amendments are necessary in order to con- 
form Regulations 116 [26 CFR, Part 405] to the Revenue Act of 1948. 

PARAGRAPII 1. There is inserted immediately preceding section 
405. 201 the following: 

TITLE V — REDUCTION IN WITHHOLDING OF TAX AT SOURCE 
ON WAGES (REVENUE ACT OF 1948) 

SEC. 501. PERCENTAGE METHOD. 
Section 1622(a) and section 1622(b) (1) of the Internal Revenue Code 

(relating to percentage method of withholding) are hereby amended to 
read as follows: 

"(a) REQUIREMENT oF WITHHoLDING. — Every employer making pay- 
ment of wages shall deduct and withhold upon such wages a tax equal to 15 per centum of the amount by which the wages exceed the number of withholding exemptions claimed multiplied by the amount of one such exemption as shown in subsection (b) (1). 
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"(b) (1) The table referred to in subsection (a) is as follows: 

"Percentage method toithholding table 

Pay-roll period 
Amount of one 

withholding 
exemption 

Weekly 
Biweeldy 
Semimonthly 
Monthly 
Quarterly 
Semiannual 
Annual 
Daily or miscellaneous (per day of such period) 

$13. 00 

56. 00 
167. 00 

667. 00 
1. SO" 

SEC. 602. WAGE BRACKET WITHHOLDING. 
The tables contained in section 1622(c) (1) of the Internal Revenue 

Code (relating to wage bracket withholding) are hereby amended to 
read as follows: 

"If the pay-roll period tcith respect to an employee is toeehdy— 

And the wages are— And the number of withholding exemptions claimed is— 

At least But less 
than 

0 1 2 3 4 6 if)[e 
'The amount of tax to be withheld shall be— 

10 or 
more 

$0 
$13. 
fi14. 
fill) 
f1fi 
$17 
$18. 
$19 
$20 
f21 
f22 
f 23. 
f24 
$25 
f26 
$27. 

$29 
$30 
$31 
f32. 
$33 
f34 
$35 
f36 
$37 
$38. 
f39 
$40 
f41 
$42 
$43 
$44 
$45 
$46. 
$47 
$48 
$49 

$5&1 . . . 
$62 

$5)4 

V)6 . . . 
$5&7 

$58 . 

$13 
$14 
$15 
$16 
$17 
$18 
$19 
$20 
$21 
$22 
f23 
$24 
$25 
$26 
$27 
$28 . 
$29 
$30 
$31 
$32 
$33 
$34 
$35 
f36 
$37 
$38 
$39 
$40 
$41 
$42 
f43 
f44 
$45 
f46 
$47 
f48 
$49. 
$50 
$51. 
$52. 
$63 
f54 
$55& . 
$5&6 

$67 
$58 
$59 

)swor 
weeee 
$2. 00 
2. 20 
2. 30 
2. 60 
2. 60 
2. 80 
2. 90 
3. 10 
3. 20 
3. 40 
3. 50 
3. 70 
3. 80 
4. 00 
4. 10 
4. 30 
4. 40 
4. 60 
4. 70 
4. 90 
a 00 
5. 20 
5. 30 
5. 60 
5. 60 
5. 80 
5. 90 
6. 10 
6. 20 
6. 30 
6. 50 
6. 60 
6. 80 
6. 90 
7. 10 
7. 20 
7. 40 
7. 50 
7. 70 
7. 80 
S. 00 
8. 10 
8. 30 
8. 40 
8. 60 
8. 70 

$0 
. 10 
. 30 
. 40 
. 50 
. 70 
. 80 

1. 00 
1. 10 
1. 30 
1. 40 
1. 60 
1. 70 
1. 90 
2. 00 
2. 20 
2. 30 
2. 50 
2. 60 
2. 80 
2. 90 
3. 10 
3. 20 
3. 40 
3. 50 
3. 70 
3. 80 
4. 00 
4. 10 
4. 30 
4. 40 
4. 60 
4. 70 
4. 90 
5. 00 
5. 20 
5. 30 
5. 50 
5. 60 
5. 80 
6. 90 
6. 10 
6. 20 
6. 40 

6. 70 
6. 80 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 10 

. 70 

. 90 
1. 00 
1. 20 
1. 30 
1. 50 
1. 60 
1. 80 
1. 90 
2. 10 
2. 20 
2. 40 
2 50 
2. 70 
2. 80 
3. 00 
3. 10 
3. 30 
3. 40 
3. 60 
3. 70 
3. 90 
4. 00 
4. 20 
4. 30 
4. 50 
4. 60 
4. 80 
4. 90 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

. 20 

. 30 

. 50 

. 60 

. 80 

. 90 
1. 10 
1. 20 
1. 40 
1. 50 
1. 60 
1. 80 
1. 90 
2. 10 
2. 20 
2. 40 
2. 50 
2. 70 
2. 80 
3. 00 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 20 
. 30 
. 50 
. 60 
. 80 
. 90 

1. 10 

f0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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"If the pay-roll period tctth respect ti& an efnployee is 4ceekly — Continued 

And the wages sre— And the number of withholding exemptions claimed is— 

A. t least But less 
than 

3 4 5 6 I 7 8 9 

The amount of tax to be withheld shall be— 

10 or 
Iflofe 

$59 
$60 
$62 
$64 
$66 
$68 
$70 
$72 
$74 
f76 
$78 
$80 
$82 
I!4 
$86 
$88 
$90 
$92 
$94 
f96 
$98 
$100 
$105 
$110 
$115 
$120 
$125 
$130 
$135 
$140 
$145 
$150 
$160 
$170 
$180 
$190 

$60 
f62 
$64 
$66 
f68 
$70 
$72 
$74 
$76 
$78 
$80 
$82 
$84 
$86 
$88 
$90 
$92 
$94 
f96 
$98 
$100 
$105 
$110 
f115 
$120 
$125 
$130 
$135 
$140 
$145 
$150 
$160 
$170 
$180 
$190 
$200 

1d% of 
egee 

$8. 90 
9. 10 
9. 40 
9. 70 

10. 00 
10. 30 
10. 60 
10. 90 
11. 20 
11. 50 
11. 80 
12. 10 
12. 40 
12. 70 
13. 00 
13. 30 
13. 60 
13. 90 
14. 20 
14. 50 
14. 80 
15. 30 
16. 10 
16. 80 
17. 60 
18. 30 
19. 00 
19. 80 
20. 50 
21. 30 
22. 00 
23. 20 
24. 70 
26. 10 
27. 60 
29. 10 

$7. 00 
7. 20 
7. 50 
7. 80 
8. 10 
8. 40 
8. 70 
9. 00 
9. 30 
9. 60 
Q. 90 

10. 20 
10. 50 
10. 80 
11. 10 
11. 40 
11. 70 
12. 00 
12. 30 
12. 60 
12. 90 
13. 40 
14. 10 
14. 90 
15. 60 
16. 40 
17. 10 
17. 90 
18. 60 
19. 40 
20. 10 
21. 20 
22. 70 
24. 20 
25. 70 
27. 20 

$5. 10 
5. 30 
5. 60 
5. 90 
6. 20 

6. 80 
7. 10 
7. 40 
7. 70 
8. 00 
8. 30 
8. 60 
8. 90 

9. 50 
9. 80 

10. 10 
10. 40 
10. 70 
11. 00 
11. 50 
12. 20 
13. 00 
13. 70 
14. 50 
15. 20 
16. 00 
16. 70 
17. 50 
18. 20 
19. 30 

$3. 10 
3. 40 
3. 70 
4. 00 
4. 30 
4. 60 
4. 90 
5. 20 
5. 50 
5. 80 
6. 10 
6. 40 
6. 70 
7. 00 
7. 30 
7. 60 
7. 80 
8. 10 
8. 40 
S. 70 
Q. 00 
9. 60 

10. 30 
11. 10 
11. 80 
12. 60 
13. 30 
14. 00 
14. 80 
15. 50 
16. 30 
17. 40 
18. 90 
20. 40 
21. 90 
23. 40 

$1. 20 
l. 50 
L 80 
2. 00 
2. 30 
2. 60 
2. 90 
3. 20 

3. 80 
4. 10 
4. 40 
4. 70 
5. 00 
5. 30 
5. 60 
5. 90 
6. 20 
6. 50 

7. 10 
7. 70 
8. 40 
9. 10 
9. 90 

10. 60 
11. 40 
12. 10 
12. 90 
13. 60 
14. 40 
15. 50 
17. IXl 

18. 50 
eiee 

] 

$0 
0 
0 
. 10 

. 70 
l. 00 
l. 30 
1. 60 
1. 90 
2. 20 
2. 50 
2. 80 
3. 10 
3. 40 
3. 70 

4. 90 
5. 20 
5. 70 
6. 50 
7. 20 
8. 00 
8. 70 
9. 50 

10. 20 
11. 00 
11. 70 
12. 50 
13. 60 
15. 10 
16. 60 
18. 10 
19. 60 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

l. 20 
l. 50 
1. 80 
2. 10 
2. 40 
2. 70 
3. 00 
3. 30 
3. 80 

5. 30 
6. 10 
6. 80 
7. 60 
8. 30 
9. 10 
9. 80 

10. 50 
11. 70 
13. 20 
14. 70 
16. 10 
17. 60 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 . 20 

. 80 
1. 10 
l. 40 
1. 90 
2. 70 

4. 10 
4. 90 
5. 60 
6. 40 
7. 10 
7. 90 
8. 60 
9. 70 

11, 20 
12. 70 
14. 20 
15. 70 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 . 70 
1. 50 
2. 20 
3. 00, 
3. 70 
4. 50 
5. 20 
6. 00 
6. 70 
7. 80 
9. 30 

10. 80 
12. 30 
13. 80 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 30 

l. 10 
l. 80 
2. 60 
3. 30 
4. 10 
4. 80 
5. 90 
7. 40 
8. 90 

10. 40 
11. 90 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. N 

L44 
2 14 

2. N 
4. N 
5. 55 

7. N 
8. 55 

10. N 

15 percent of the excess over $200 plus— 

$200 and over 28. 00 26. 00 24. 10 22. 20 20. 30 18. 40 16. 50 14. 60 12. 60 10. 75 

"If the pay-roll period tcith respect to an employee is biweekly— 

And the wages are— And the number of withholding exemptions claimed is— 

At least But less 
than 

0 1 2 3 4 5 6 7 8 9 

The amount of tax to be withheld shall be— 

10 or 
InoIe 

$26. 
$28 
$30 
$32 
$34 
$36 
$38. 
$40 
$42 
$44 
$46 
$48 
$50. 
$52 
$54. 
$56 
$58 

$62 

$26 
$28. 
$30 
$32 
$34 
$36 
$38 
$40 
$42 
$44 
$46 
$48 
$50 
$52 
$54 
$56 
$58 
$60 
$62 
$64 

rga or 
wggee 
$4. 00 
4. 30 
4. 60 
4. 90 
5. 20 
5. 50 
5. 80 
6. 10 
6. 40 
6. 70 
7. 00 
7. 30 
7. 60 
7. 90 
8. 20 
8. 50 
8. 80 
9. 10 
9. 40 

$0 
. 20 

. 80 
1. 10 
1. 40 
l. 70 
2. 00 
2. 30 
2. 60 
2. 90 
3. 20 
3. 50 
3. 80 
4. 10 
4. 40 
4. 70 
5. 00 
5. 30 
5. 60 

$0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
. 30 
. 60 

l. 20 
1. 50 
l. 80 

$0 
0 
0 
n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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"If the pay-roll period toith respect to an employee is bitceekty — Continued 

And the wages are— And tbe number of withholding exemptions claimed is— 

At least But less 
than 

1 2 3 4 5 
10 or 
more 

The amount of tax to be withheld shall be— 

$ 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

$ 
$ 
$ 
$ 
$ 

$ 
$1 

$ 
$ 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

$ 
$ 
$ 
$ 

$ 
$ 

$ 

66 
68 
70 
72 
74 
76 
78. . 
80 
82 
84 
86 
88 

92 
94 
96 
98 
100 
102 
104 
106 

$110 
$112 
$114 
$116 
$118 
$120 
$124 
$128 
$132 
$136 
$140. 
$144 
$148 
$152 
$156 
$160 
$164 
$168 . 
172 
176 
180 
184 
188 
192 
196 
200 
210 
220 
230 
240 

260 
270 
280 
290 
300 
320 
340 
360 

$380 

$66 
$68 
$70 
$72 
$74 
$76 
$78 
$80 
$82 
$84 
$86 
$88 
$90 
$92 
$94 
$96 
$98 
$100 
$102 
$104 . 
$106 
$108 
$110 
$112 
$114 
$116 
$118 
$120 
$124 
$128 
$132 
$136 
$140 
$144 
$148 
$152 
$156 
$160 
$164 
$168 
$172 
$176 
$180 
$184 
$188 
$192 
$196 
$200 
$210 
$220 
$230 
$240 
$250 
$260 
$270 
$280 
$290 
$300 
$320 
$340 
$360 
$380 
$400 

$9. 70 
10. 00 
10. 30 
10. 60 
10. 90 
11. 20 
11. 50 
11. 80 
12. 10 
12. 40 
12. 70 
13. 00 
13. 30 
13. 60 
13. 90 
14. 20 
14. 50 
14. 80 
15. 10 
15. 40 
15. 70 
16. 00 
16. 30 
16. 60 
16. 90 
17. 20 
17. 50 
17. 80 
18. 20 
18. 80 
19. 40 
20. 00 
20. 60 
21. 20 
21. 80 
22. 40 
23. 00 
23. 60 
24. 20 
24. 80 
25. 40 
26. 00 
26. 60 
27. 20 
27. 80 
28. 40 
29. 00 
29. 60 
30. 60 
32. 10 
33. 60 
35. 10 
36. 60 
38. 10 
39. 60 
41. 10 
42. 60 
44. 10 
46. 30 
49. 30 
52. 30 
55. 30 
58. 30 

$5. 90 
6. 20 
6. 50 
6. 80 
7. 10 
7. 40 
7. 70 
8. 00 
8. 30 
8. 60 

9. 20 
9. 50 
9. 80 

10. 10 
10. 40 
10. 70 
11. 00 
11. 30 
11. 60 
11. 90 
12. 20 
12. 50 
12. 80 
13. 10 
13. 40 
13. 60 
13. 90 
14. 40 
15. 00 
15. 60 
16. 20 
16. 80 
17. 40 
18. 00 
18. 60 
19. 20 
19. 80 
20. 40 
21. 00 
21. 60 
22. 20 
22. 80 
23. 40 
24. 00 
24. 60 
25. 20 
25. 80 
26. 80 
28. 30 
29. 80 
31. 30 
32. 80 
34. 30 
35. 80 
37. 30 
38. 70 
40. 20 
42. 50 
45. 50 
48. 50 
51. 40 
54. 40 

$2. 00 
2. 30 
2. 60 
2. 90 
3. 20 
3 50 
3. 80 
4. 10 
4. 40 
4. 70 
5. 00 
5. 30 
5. 60 
5. 90 
6. 20 
6. 50 
6. 80 
7. 10 
7. 40 
7. 70 
8. 00 
8. 30 
8. 60 
8. 90 
9. 20 
9. 50 
9. 80 

10. 10 
10. 60 
11. 20 
11. 80 
12. 40 
13. 00 
13. 60 
14. 20 
14. 70 
15. 30 
15. 90 
16. 50 
17. 10 
17. 70 
18. 30 
18. 90 
19. 50 
20. 10 
20. 70 
21. 30 
21. 90 

24. 50 
26. 00 
27. 40 

30. 40 
31. 90 
33. 40 
34. 90 
36. 40 
38. 70 
41. 60 
44. 60 
47. 60 
50. 60 

$0 
0 
0 
0 
0 
0 
0 
. 30 
. 60 
. 90 

1. 20 
1. 50 
1. 80 
2. 10 
2. 40 
2. 70 
3. 00 

3. 60 
3. 90 
4. 20 
4. 50 
4. 80 
5. 10 
5. 40 
5. 70 
6. 00 
6. 30 
6. 70 
7. 30 
7. 90 
8. 50 
9. 10 
9. 70 

10. 30 
10. 90 
11. 50 
12. 10 
12. 70 
13. 30 
13. 90 
14. 50 
15. 10 
15. 70 
16. 30 
16. 90 
17. 50 
18. 10 
19. 10 
20. 60 
22. 10 
23. 60 
25. 10 
26. 60 
28. 10 
29. 60 
31. 10 
32. 60 
34. 80 
37. 80 
40. 80 
43. 80 
46. 80 

$0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 10 

. 70 
1. 00 
1. 30 
1. 60 
I. 90 
2. 20 
2. 50 

3. 50 
4. 10 
4. 70 
5. 30 
5. 90 
6. 50 
7. 10 
7. 70 
8. 30 
8. 90 
9. 50 

10. 10 
10. 70 
11. 30 
11. 90 
12. 50 
13. 10 
13. 70 
14. 30 
15. 30 
16. 80 
18. 30 
19. 80 
21. 30 
22. 80 
24. 30 
25. 80 
27. 30 
28. 70 
81. 00 
34. 00 
37. 00 
40. 00 
42. 90 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 . 30 
. 90 

l. 50 
2. 10 
2. 70 
3. 30 
3. 90 
4. 50 
5. 00 
5. 60 
6. 20 
6. 80 
7. 40 
8. 00 
8. 60 
9. 20 
9. 80 

10. 40 
11. 50 
13. 00 
14. 50 
16. 00 
17. 40 
18. 90 
20. 40 
21. 90 
23. 40 
24. 90 
27. 20 
30. 10 
33. 10 
36. 10 
39. 10 

$0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 60 

1. 20 
1. 80 
2. 40 
3. 00 
3. 60 
4. 20 
4. 80 
5. 40 
6. 00 
6. 60 
7. 60 
9. 10 

10. 60 
12. 10 
13. 60 
15. 10 
16. 60 
18. 10 
19. 60 
21. 10 
23. 30 
26. 30 
29. 30 
32. 30 
35. 30 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1. 00 
1. 60 
2. 20 
2. 80 
3. 80 
5. 30 
6. 80 
8. 30 
9. 80 

11. 30 
12. 80 
14. 30 
15. 80 
17. 30 
19. 50 
22. 50 
25. 50 
28. 50 
31. 50 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1. 50 
3. 00 
4. 50 
6. 00 
7. 50 
8. 90 

10. 40 
11. 90 
13. 40 
15. 70 
18. 70 
21. 60 
24. 60 
27. 60 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 60 

2. 10 
3. 60 
5. 10 
6. 60 
8. 10 
9. 60 

11. 80 
14. 80 
17. 80 
20. 80 
23. 80 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
l. 30 
2. 80 
4. 30 
5. 80 
8. 00 

11. 00 
14. 00 
17. 00 
20. 00 

15 percent of the excess over $400 plus— 

$400 and over 59. 80 55. 90 52. 10 48. 80 44. 40 40. 60 36. 80 32. 90 29. 10 25. 30 21. 60 
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"If the pay-roll. period tcith respect to art employee is semimortthly— 

At ]east But less 
than 

And the wages are— 

0 1 

And the number of withholding exemptions claimed is— 

5 6 7 8 

The amount of tax to be withheld shall be— 

10 or 
more 

$28 
$30 

2 
$34 
$36 
$38 
$40 
$42 
$44 
$46 
$48 
$50 
$52 
$54 
$56 
$58 
$60 
$62 
$64 
$66 
$68 
$70 
$72 
$74 
$76 
$78 
$80 
$82 
$84 
$86. 3' 
$90 
$92 
$94 
$96 
$98. 
$100 
$102 
$104 
$106 
$108 
$110 
$112 
$114 
$116 
$118 
$120 
$124 
$128 
$132 
$136 
$140 
$]44 
$148 
$152 
$156 
$160 
$164 
$]68 
$172 
$176 
$180 
$184 
$188 
$192 
$196 
$200 
$210 . 
$220 

$ 

$ 

$ 

$ 

$ 
$ 
9 

$ 
$ 
$ 
$ 
$ 

$ 
$ 
$ 

$ 
$ 
$ 
$ 
$ 

$ 
$ 

$ 
$ 
$ 

$ 
$ 
$ 

$ 
$ 

30 
32 

$34 
36 
38 

$40 
42 

46 
48 
50 
52 
54 
56 
58 

62 
64 
66 

70 
72 
74 
76 
78 
80 
82 
84 
86 
88 
90 
92 
94 
96 
98 
100 
102 
104 
106 
108 
]10 
112 
114 
116 
]18 
]20 
124 
128 
132 
136 
140 
144 
148 
152 
156 
160 
164 
168 
]72 
176 
180 
184 
]88 
192 
196 
200 
210 

230 

16% of 

$4. 30 
4. 60 
4. 90 
5. 20 
5. 50 
5. 80 
6. 10 
6. 40 
6. 70 
7. 00 
7. 30 
7. 60 
7. 90 
8. 20 
8. 50 
8. Bn 
9. 10 
9. 40 
9. 70 

10. 00 
10. 30 
10. 60 
10. 90 
11. 20 
11. 50 
11. 80 
12. 10 
12. 40 
12. 70 
13. 00 
13. 30 
13. 60 
13. 90 
14. 20 
14. 50 
14. 80 
15. 10 
15. 40 
15. 70 
16. 00 
16. 30 
16. 60 
16. 90 
17. 20 
17. 50 
17. 80 
18. 20 
18. 80 
19. 40 
20. 00 
20. 60 
21. 20 
21. 80 
22. 40 
23. 00 
23. 60 
24. 20 
24. 80 
25. 40 
26. 00 
26. 60 
27. 20 
27. 80 
28. 40 
29. 00 
29. 60 
30. 60 
32. 10 
33. 60 

$0 
. 20 
. 50 
. 80 

1. 10 
1, 40 
l. 70 
2. 00 
2. 30 
2. 60 
2. 90 
3. 20 
3. 50 
3. 80 
4. 10 
4. 40 
4. 70 
5. 00 
5. 30 
5. 60 
5. 90 
6. 20 
6. 50 
6. 80 
7. 10 
7. 40 
7. 70 
8. 00 
8. 30 
8. 50 
8. 80 
9. 10 
9. 40 
9. 70 

10. 00 
10. 30 
10. 60 
10. 90 
11, 20 
11. 50 
11. 80 
12. 10 
12. 40 
12. 70 
13. 00 
13. 30 
13. 60 
14. ]0 
14. 70 
15. 30 
15. 90 
16. 50 
17. 10 
17. 70 
18. 30 
18. 90 
19. 50 
20. 10 
20. 70 
21. 20 
21. 80 
22. 40 
23. 00 
23. 60 
24. 20 
24. 80 
25, 40 
26. 50 
28. 00 
29. 50 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 20 
. 50 
. 80 

l. 10 
l. 40 
1. 70 
2. 00 
2. 30 
2. 60 
2. 90 
3. 20 
3. 50 
3. 80 
4. 10 
4. 40 
4. 70 
5. 00 
5. 30 
5. 60 
5. 90 
6. 20 
6. 50 
6. 80 
7. 10 
7. 40 
7. 70 
8. 00 
8. 30 
8. 60 
8. 90 
9. 20 
9. 50 
9. 90 

10. 50 
11. 10 
11. 70 
12. 30 
12. 90 
]3. 50 
14. 10 
14. 70 
15. 30 
15. 90 
16. 50 
17. 10 
17. 70 
18. 30 
18. 90 
19. 50 
20. 10 
20. 70 
21. 30 
22. 30 
23. 80 
25. 30 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

. 20 

. 50 

. 80 
1. 10 
]. 40 
1. 70 
2. 00 
2. 30 
2. 60 
2. 90 
']. 20 
3. 50 
3 80 
4. 10 
4. 40 
4. 70 
5. 00 
5. 30 
5. 80 
6. 40 
'7. 00 
7. 60 
8. 20 
8. 80 
9. 40 

10. 00 
10. 60 
]1. 2p 
11. 80 
12. 4p 
12. QP 

13. 50 
14. 10 
14. 70 
15. 30 
15. QP 
16. 50 
17. 10 
18. 20 
19. 70 
21. 20 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

. 30 

. 60 

. 90 
1. 20 
1. 60 
2. 20 
2. 80 
3. 40 
4. 00 
4. 60 
5. 20 
5. 80 
6. 40 
7. 00 
7. 60 
8. 20 
8. 80 
9. 40 

10. 00 
10. 60 
11. 20 
11. 80 
12. 40 
13. 00 
14. 00 
15. 50 
]7. 00 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 50 

l. 10 
l. 70 
2. Bp 
2. 90 
3. 50 
4. ]0 
4. 60 
5. 20 
5. 80 
6. 40 
7. Op 

7. 60 
8. 20 
8. 80 
9. 90 

11. 40 
12. 9p 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

. 50 
l. 10 
l. 70 
2. 30 
2. 90 
3. 50 
4. 10 
4. 70 
5. 70 
7. 20 
8. 70 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

. 50 
1. 60 
3. 10 
4. 60 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

. 40 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 0' 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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"If the pay-roll period toith respect to an employee is semimonthly — Continued 

And the wages are— And the number of withholding exemptions claimed is— 

At least But less 
than 

1 2 3 4 5 6 7 8 9 

The amount of tax to be withheld shall be— 

$230 
$240 
$250 
$260 
$270 

$290 
$300 
$320 

$360. 
$380 
$400 
$420 
$440 
$460 
$480 

$240 
$250 
$260 
$270 
$280 
$290 
$300 
$320 
$340 
$360 
f380 
$400 
$420 
$440 
$460 
$480 
$500 

16% of 

$35. 10 
36. 60 
38. 10 
39. 60 
41. 10 
42. 60 
44. 10 
46. 30 
49. 30 
52. 30 
55. 30 
58. 30 
61. 30 
64. 20 
67. 20 
70. 20 
73. 20 

$31. 00 
32. 50 
33. 90 
35. 40 
36. 90 
38. 40 
39. 90 
42. 20 
45. 20 
48. 10 
51. 10 
54. 10 
57. 10 
60. 10 
63. 10 
66. 10 
69. 10 

$26. 80 
28. 30 
29. 80 
31. 30 
32. 80 
34. 30 
35. 80 
38. 00 
41. 00 
44. 00 
47. 00 
50. 00 
53. 00 
55. 90 
58. 90 
61. 90 
64. 90 

$22. 70 
24. 20 
25. 60 
27. 10 
28. 60 
30. 10 
31. 60 
33. 90 
36. 90 
39. 80 
42. 80 
45. 80 
48. 80 
51. 80 
54. 80 
57. 80 
60. 80 

$18. 50 
20. 00 
21. 50 
23. 00 
24. 50 
26. 00 

29. 70 
32. 70 
35. 70 
38. 70 
41. 70 
44. 70 
47. 60 
50. 60 
53. 60 
56. 60 

$14. 40 
15. 90 
17. 30 
18. 80 
20. 30 
21. 80 
23. 30 
25. 60 
28. 60 
31. 50 
34. 50 
37. 50 
40. 50 
43. 50 
46. 50 
49. 50 
52. 50 

$10. 20 
11. 70 
13. 20 
14. 70 
16. 20 
17. 70 
19. 20 
21. 40 
24. 40 
27. 40 
30. 40 
33. 40 
36. 40 
39. 30 
42. 30 
45. 30 
48. 30 

$6. 10 
7. 60 
9. 00 

10. 50 
12. 00 
13. 50 
15. 00 
17. 30 
20. 30 
23. 20 
26. 20 
29. 20 
32. 20 
35. 20 
38. 20 
41. 20 

fil. 90 
3. 40 
4. 90 
6. 40 
7. 90 
9. 40 

10. 90 
13. 10 
16. 10 
19. 10 
22. 10 
25. 10 
28. 10 
31. 00 
34. 00 
37. 00 
40. 00 

$0 
0 
. 70 

2. 20 
3. 70 
5. 20 
6. 70 
9. 00 

12. 00 
14. 90 
17. 90 
20. 90 
23. 90 
26. 90 
29. 90 
32. 90 
35. 90 

$0 
0 
0 
0 
0 
l. 10 
2. 60 
4. 80 
7. 80 

10. 80 
13. 80 
16. 80 
19. 80 
22. 70 
25. 70 
28. 70 
31. 70 

15 percent of the excess over f500 plus— 

$500 and over 74. 70 70. 60 66. 40 62. 80 58. 10 54. 00 49. 80 45. 70 41. 50 37. 40 33. 20 

"If the pay-roll pert'od sf ith respect to an employee is monthly— 

And the wages are— And the number of withholding exemptions claimed is— 

At least But less 
than 

0 1 2 3 4 5 6 7 8 9 me more 

The amount of tax to be withheld shall be— 

$56 
f60 
$64 
$68 
fi72 
$76 
$80 . 
$84 
$88 
$92 
$96 
$100 
$104 
f108 
$112 
$116 
$120 
$124 
$128 
$132 . . 
$136 
$140 
$144 
$148 
$152 
$156 
$160. 
$164 
$168 
$172 
$176. 

f56 
$60 
$64 
f68 
$72 
$76 
$80 
$84 
f88 
$92 
$96 
$100 
$104 
$108 
$112 
$116. 
$120 
$124 
$128 
$132 
$136 
$140 
$144 
$148 
$152 
$156 
$160 
$164 
$168 
$172. 
$176 
$180 

16% of 
woooo 
$8. 70 
9. 30 
9. 90 

10. 50 
11. 10 
11. 70 
12. 30 
12. 80 
13. 40 
14. 00 
14. 60 
15. 20 
15. 80 
16. 40 
17. 00 
17. 60 
18. 20 
18. 80 
19. 40 
20. 00 
20. 60 
21. 20 
21. 80 
22. 40 
23. 00 
23. 60 
24. 20 
24. 80 
25. 40 
26. 00 
26. 60 

$0 
. 40 

1. 00 
1. 60 
2. 20 
2. 80 
3. 40 
4. 00 
4. 50 
5. 10 
5. 70 
6. 30 
6. 90 
7. 50 
8. 10 
8. 70 
9. 30 
9. 90 

10. 50 
11. 10 
11. 70 
12. 30 
12. 90 
13. 50 
14. 10 
14. 70 
15. 30 
15. 90 
16. 50 
17. 10 
17. 70 
18. 30 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 40 

1. 00 
1. 60 
2. 20 
2. 80 
3. 40 
4. 00 
4. 60 
5. 20 
5. 80 
6. 40 
7. 00 
7. 60 
8. 20 
8. 80 
9. 40 

10. 00 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 50 

l. 10 
l. 70 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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"If the pay-f oil period tottk respect to an entployee is monthly — Gontinued 

And the wages are— And the number of withholding exemptions claimed. is— 

At least ltut less 
than 

4 5 

The amount of tax to be withheld shall be— 

10 or 
more 

$180 
$184 
$188 
$192 
$196 
$200 
$204 . 
$208 
$212 
si216 
$220 
$224 
$228 
$232 
$236 
$240 
$248 
$256. . 
$264 
$272 
$280 
$288 
$296 
$304 
$312 
$320 
$328 
$336 
$344 
$352. 
$360 
$368 
$376 
$384 
$392 
$400 
$420 
$440 
$460 
$480 
$500 
$520 
$540 
$560 
$580 
$600 
$640 
$680 
$720 
$760 
$800 
$840. 
$880 
$920 
$960 

$184 
$1SS 
$192 
$196 
$200 
$204 
$208 
$212 
$216 
$220 . 
$224 
$228 
$232 
$236 
$240 
$248 
$256 
$264 
$272 
$280. 
$288 
$296 
$304 
$312 
$320 
$328 
$336 
$344 
$352 
$360 
$368 
$376 
$384 
$392 
$400 
$420 
$440 
$460 
$480 
$500 
$520 
$540 
$560 
$580 
$600 
$640 
$680 
$720 
$760 
$800 
$840 
$880 
$920 
$960 
$1, 000 

isa) of 

$27. 20 
27. 80 
28. 40 
29. 00 
29. 60 
30. 20 
30. 80 
31. 40 
32. 00 
32. 60 
33. 20 
33. 80 
34. 40 
35. 00 
35. 60 
36. 50 
37. 60 
38. 80 
40. 00 
41. 20 
42. 40 
43. 60 
44. 80 
46. 00 
47. 20 
48. 40 
49. 60 
50. 80 
5)2. 00 
53. 20 
54. 40 
5L 60 
56. 80 
58. 00 
59. 20 
61. 30 
64. 20 
67. 20 
rn. 20 
73. 20 
i6. 20 
79. 20 
82. 20 
85. 20 
88. 10 
92. 60 
98. 60 

104. 60 
110. 60 
116. 50 
122. 50 
128. 50 
134. 50 
140. 40 
146. 40 

$18. 90 
19. 50 
20. 10 
20. 70 
21. 30 
21. 90 
22. 50 
23. 10 
23. 70 
24. 30 
24. 90 
25. 50 
26. 10 
26. 70 
27. 30 
28. 20 
29. 30 
30. 50 
31. 70 
32. 90 
34. 10 
35. 30 
36. 50 
37. ro 
38. 90 
40. 10 
41. 30 
42. 50 
43. 70 
44. 90 
46. 10 
47. 30 
48. 50 
49. 70 
50. 90 
53. 00 
55. 90 
58. 90 
61. 90 
64. 90 
67. 90 
70. 90 
73. 90 
76. 90 
79. 80 
84. 30 
90. 30 
96. 30 

102. 30 
108. 20 
114. 20 
120. 20 
126. 20 
132. 10 
138. 10 

$10. 60 
11. 20 
11. 80 
12. 40 
13. 00 
13. 60 
14. 20 
14. 80 
15. 40 
16. 00 
16. 60 
17. 20 
17. 80 
18. 40 
19. 00 
19. 90 
21. 00 
22. 20 
23. 40 
24. 60 
25. 80 
27. 00 
28. 20 
29. 40 
30. 60 
31. 80 
33. 00 
34. 20 
3A 40 
36. 60 
37. 80 
39. 00 
40. 20 
41. 40 
42. 60 
44. 70 
47. 60 
50. 60 
53. 60 
56. 60 
59. 60 
62. 60 
65. 60 
68. 60 
71. 50 
76. 00 
82. 00 
88. 00 
94. 00 
99. 90 

105. 90 
111. 90 
117. 90 
123. 80 
129. 80 

$2. 30 
2. 90 
3. 50 
4. 10 
4. 70 
5. 30 
5. 90 
6. 50 
7. 10 
7. 70 
8. 30 
8. 90 
9. 5)0 

10. 10 
10. io 
11. 60 
12. 70 
13. 90 
15. 10 
16. 30 
17. 50 
18. 70 
19. 90 
21. 10 
22. 30 
23. 50 
24, 70 
25. 90 
27. 10 
28. 30 
29. OO 

30. in 
31. 90 
33. 10 
34. 30 
36. 40 
39. 30 
42. 30 
45. 30 
48. 30 
51. 30 
54. 30 
57. 30 
60. 30 
63. 20 
67. 70 
73. 70 
79. 70 
85. 70 
91. 60 
97. 60 

103. 60 
109. 60 
115. 50 
121. 50 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 60 

1. 20 
1. 80 
2. 40 
3. 30 
4. 40 
r). Oo 
(o 80 
8. 00 
9. 20 

10. 40 
11. 60 
12. 80 
14. 00 
15. 20 
16. 40 
17. 60 
18. 80 
20. 00 
21. 2O 
22. 40 
23. 60 
24. 80 
26. 00 
28. 10 
31. 00 
34. 00 
37. 00 
40. 00 
43. 00 
46. 00 
49. 00 
52. 00 
54. 90 
59. 40 
65. 40 
71. 40 
77. 40 
83. 30 
89. 30 
9. 5. 30 

101. 30 
107. 20 
113. 20 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 90 

2. 10 
3. 30 
4. 50 
5. 70 
6. 90 
8. 10 
9. 30 

10. 50 
11. 70 
12. 90 
14. 10 
15. 30 
]6. 50 
17. 70 
19. 80 
22. 70 
25. 70 
28. 70 
31. 70 
34. 70 
37. 70 
40. 70 
43. 70 
46. 60 
51. 10 
57. 10 
63. 10 
69. 10 
75. 00 
81. 00 
87. 00 
93. 00 
98. 90 

104. 90 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1. 00 
2. 20 
3. 40 
4. 60 
5. 80 
7. 00 
S. 20 
9. 40 

11. 50 
14. 40 
17. 40 
20. 40 
23. 40 
26. 40 
29. 40 
32. 40 
35. 40 
38. 30 
42. 80 
48. 80 
54. 80 
60. 80 
66. 70 
72. 70 
78. 70 
84. 70 
90. 60 
96. 60 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1. 10 
3. 20 
6. 10 
9. 10 

12. 10 
15. 10 
18. 10 
21. 10 
24. 10 
27. 10 
30. 00 
34. 50 
40 50 
46. 50 
52. 50 
58. 40 
64. 40 
70. 40 
76. 40 
82. 30 
BS. 30 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
9 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 80 

3. 80 
6. 80 
9. SO 

12. 80 
15. Bo 
18. 80 
21. ro 
26. 20 
32. 20 
38. 20 
44. 20 
50. 10 
56. 10 
62. 10 
68. ]0 
74. 00 
80, 00 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1. 50 
4. 50 
7. 50 

10. 50 
13. 40 
17. 90 
23. 90 
29. 90 
35. 90 
41. 80 
47. 80 
53. 80 
59. 80 
65. 70 
71. 70 

$0 
0 
0 
0 
0 
0 
n 
0 
n 
0 
n 
0 
0 

6 

0 
0) 

0 
0 
0 
0 
0 
0 
0 
n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
C 

0 
0 
0 
0 
2. 26 

5. 16 
9. 60 

15. 60 

21. PO 

27. 66 
33. 56 

39. 50 

45 50 

51. 66 

57. 40 

63. 40 

15 percent of the excess over $1, 000 plus— 

$1, 000 and over 149. 40 141. 10 132. 80 124. 50 116. 20 107. 90 99. 60 91. 30 83. 00 74. 70 
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"If the pay-roll period «ith rf spout to an employee is a daily pay-roll period ar a 
n(ise( iii(n( ous pay-roll period— 

And the wages di- 
vided by the num- 
ber of days in such 
periods arc— 

And the number of withholding exemptions claimed is— 

10 or 
more 

At least But less 
than 

The amount oi' tax to be withheld shall be the following amount multiplied by 
the number of days in such period— 

$0 
$2. 00 
$2, 25 . . 
fi2. 50 
$2. 75 
$3. 00 
$. '(. 25 
f3. 5i0 

13. 76 
$4. 00 
f4. 25 
f4. 50 
$4. 75 
$5i. pp 
$5. 25 
$3. 5i0 

f 5. 75 
5(100. . 
$6. 25 
$6. 50 
f6. 75 
$7. 00 
$7. 25 
$7. 50 
f7. 75 
f8. 00 
$8. 25 
$8. 60 
$8. 75 
$9. 00 
$9. 26 
$9. 50 
f 9. 75 
flp. pp 
f 10. 60 
$11. 00 
$11. 60 
$12. 00 
$12. 60 
$13. 00 
$13. 60 
f14. 00 
$14. 50 
$15. 00 
f 15i. 50 
$16, 00 
$16. 50 
$17. 00 
$17. 50 
$18. 00 
$18. 50 
$19. 00 
f(9, 50 
$20. 00 
$21. 00 
$22. 00 
$23. 00 
$24. 0(L 
fi25i. pp 
$2f. pp 
$2 . 00 
$28. 00 
$20, 00 

$2. 00 . 
$2. 25 
$2. 50 

$3. 00 
$3. 26 
$3, 50 
$3. 75. 
$4. 00 
$4. 25 
f4. 50 
$4. 75 
$fi. pp 
$5. 25 
$5. 50 
$5. 75 . 
$6. 00 
$6. 25 
$6. 50 
$6. 75. 
$7. 00 
$7o25 
$7. 50 
$7. 75. 
$8. 00 
$8, 25i 

$8. 50 
$8. 75 
$9. 00 
$0. 26 
f9. 50 
$9. 75 
$10. 00 
$10. 50 
$11. 00 
$11. 50 
$12. 00 
$12. 50 
$13. 00 
$13. 50 . 
$14. 00 
$14. 50 
$15. 00 
$15. 50 
$16. 00 
$16. 50 
f17. 00 . 
f17. 50 
$18. 00 
$18. Gi0 

$19. 00 
$19. 50 
$20. 00 
$21. 00 
$22. 00 
$23. 00. 
$24. 00 
f25 GP 

f 2(). 00 
$27. 00 
$28. 00. 
$29. 00 
$30. 00 

16% of 

$0. 30 
. 35 
. 40 
. 46 
. 45 
. 50 
. 55 
. 60 
. 60 
. 65 
. 70 
. 75 
. 75 
. 80 
. 85 
. 90 
. 90 
. 95 

l. 00 
l. 05 
1. 05 
1. 10 
1. 15 
1. 20 
1. 20 
1. 26 
1. 30 
l. 35 
1. 36 
l. 40 
l. 45 
1. 60 
1. 55 
1. 60 
1. 70 
l. 75 
1. 85 
1. 90 
2. 00 
2. 05 
2. 15 
2. 20 
2. 30 
2. '. 35 
2. 45 
2. 5P 
2. 60 
2. 65 
2. 75 
2. 80 
2. 90 
2. 95 
3. 05 
3. 20 
3. 35 
3. 50 
3. 65 
3. 80 
3. 95 
4. 10 
4. 25 
4. 40 

$0 
. 05 
. 10 
. 10 
. 15 

. 26 

. 25 
op 

. 35 

. 40 

. 40 

. 46 

. 60 

. 55 

. 56 

. 60 

. 65 

. 70 

. 70 

. 75 

. 80 

. 85 

. 85 

. 90 

. 95 
1. 00 
1. 00 
1. 05 
l. 10 
l. 15 
l. 15 
1. 20 
1. 26 
1. 35 
1. 40 
1. 50 
l. 65 
1. 65 
1. 70 
1. 80 
1. 85 
l. 95 
2. 00 
2. 10 
2. 15 
2. 25 
2. 30 
2. 40 
2. 45 
2. 55 
2. Gp 

2. 70 
2. 80 
2. 95 
3. 10 
3. 25 
3. 40 
3. 55 
3. 70 
3. 85 
4. 00 
4. 15 

$0 
0 
0 
0 
0 
0 
0 
0 
. 06 
. 05 
. 10 
. 15 
. 20 
. 20 
. 25 
. 30 
. 35 
. 35 
. 40 
. 45 
. 50 
. 50 
. 55 

. 65 

. 70 

. 76 

. 80 

. 80 

. 86 

. 90 

. 95 
1. 00 
l. 05 
1. 16 
1. 20 
1. 30 
l. 35 
l. 45 
l. 50 
l. 60 
1. 65 
l. 75 
1, 80 
1. 90 
1. 95 
2. 05 
2. 10 
2. 20 
2. 25 
2. 35 
2. 40 
2. 50 
2. 65 
2. 80 
2. 95 
3. 10 
3. 25 
3. 40 
3. 55 
3. 70 
3. 85 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 05 
. 10 
. 15 
. 15 
. 20 
. 26 
. 30 
. 30 
. 35 
. 40 
. 46 
. 45 
. 60 
. 55 
. 60 
. 60 
. 65 
. 70 
. 80 
. 85 
. 95 

l. 00 
l. 10 
l. 15 
1. 25 
1. 30 
l. 40 
1. 45 
l. 55 
1. 60 
1. 70 
l. 75 
1. 86 
1. 90 
2. 00 
2. 05 
2. 15 
2. 25 
2. 40 
2. 55 
2. 70 
2. 85 
3. 00 
3. 15 
3. 30 
3. 45 
3. 60 

fp 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 05 
. 10 
. 10 
. 15 
. 20 
. 25 
. 25 
. 30 
. 35 
. 40 
. 45 
. 50 
. 60 
. 65 
. 7' 
. 80 
. 90 
. 95 

1. 05 
l. 10 
1. 20 
1. 25 
l. 35 
l. 40 
l. 50 
1. 55 
1. 65 
l. 70 
1. 80 
1. 85 
1. 95 
2. 10 
2. 26 
2. 40 
2. 55 
2. 70 
2. 85 
3. 00 
3. 15 
3. 30 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 05 
. 05 
. 10 
. 15 
. 25 
. 30 
. 40 
. 45 
. 55 
. 60 
. 70 
. 75 
. 85 
. Qp 

l. 00 
1. 05 
1. 15 
1. 20 
1. 30 
1. 35i 
1. 45 
1. 60 
1. 60 
1. 70 
L 85 
2. 00 
2. 15 
2. 30 
2. 45 
2. 60 
2. 75 
2. 90 
3. 05 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 05 
. 10 
. 20 
. 25 
. 35 
. 40 
. 50 
. 55 
. 65 
. 70 
. 80 
. 85 
. 95 

l. 00 
l. 10 
l. 15 
]. 25 
1. 30 
l. 45 
1. 55 
l. 70 
1. 85 
2. 00 
2. 15 
2. 30 
2. 45 
2. 60 
2. 75 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
. 05 
. 15 
. 20 
. 30 
. 36 
. 45 

f:p 

. 60 

. 65 

. 76 

. 80 

. 90 

. 95 
1. 05 
l. 15 
l. 30 
l. 45 
1. 60 
1. 75 
l. 90 
2. 05 
2. 20 
2. 35 
2. 50 

$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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15 percent of the excess over $30 plus— 
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846510' — 40 — 11 
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SEC. 508. EFFECTIVE DATE. 
The amendments made by this title shall be applicable only with 

respect to wages paid on or after May 1, 1948. 

PAR. 2. Section 405. 201, as amended by Treasury Decision 5492 

[C. B. 1946 — 1, 195], approved January 80, 1946 [26 CFR 405. 201], 
is further amended as follows: 

(A) By inserting in the paragraph beginning with the words "In 

using the percentage method with rc~ect to wages paid on or after 
January 1 1946 " immediately after the expression "January 1, 1946, " 

&( 

which occurs twice in such paragraph, the expression and before 
Mav 1y 1948~ 

(B) By inserting immediately preceding the paragraph beginning 
with the words "Where the withholding" the following: 

In using the percentage method with respect to wages paid on or after May 1, 
1948, reference must be made to the percentage method withholding table in 

section 1622(b) (1) as amended by the Revenue Act of 1948. The steps in 

computing the tax under such method with respect to wages paid on or after 
May 1, 1948, are summarized as follows: 

Step 1. Multiply the amount of one withholding exemption by the number 
of exemptions claimed by the employee. 

Step 2. Subtract the amount determined in step 1 from the employee's wages, 
Step 8. Multiply the dift'erence by 0. 15. 

The result is the amount of tax to be withheld, 
Example. After April 80, 1948, an employee has a weekly pay-roll period, 

for which he is paid $75, and has in eftect a withholding certiQcate claiming 
three exemptions. His employer, using the percentage method, computes the 
tax to be withheld as follows: 

Step 1: 
Amount of one withholding exemption $18. 00 
Multiplied by number of exemptions claimed on Form W-4 X8 

Total withholding exemptions 89. 00 

Step 2: 
Total wage payment 
Less amount deterrninexi in step 1 

75. 00 
89. 00 

Balance subject to tax 86. 00 
Step 8: 

Tax to be withheld (balance multiplied by 0. 15) 5. 40 

PAR. 8. Section 405. 202, as amended by Treasury Decision 5492 
[26 CFR 405. 202], is further amended as follows: 

(A) By inserting immediately after Encamp/e ($) in (a) the 
following: 

It, @ample (5). After April 80, 1948, employee E is paid wages and has a weekly pay-roll period. The number of withholding exemptions claimed by E is two. E's wages are determined at the rate of $1. 20 per hour. During a certain pay-roll period he works 40 hours and earns $48. In computing the tax, the amount of two withholding exemptions, or $26, is allowable, and the balance of $22 is subject to tax. 
Example (6). After April 80, 1948, employee F is paid wages and has a weekly pay-roll period. The number of withholding exemptions claimed by F is zero. F's wages are determined at the rate of $10 per day. During a certain week F worked only 2 days and resigned. The tax is computed on the entire amount of $20. 

(B) By striking from the next to the last sentence of the example in (5) the words "or a subsequent year" and inserting in lieu thereof ", 1947, or bef ore May 1 in 1948. " 
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(C) By inserting immediately after the last sentence of such 
example in (6) the following: 
lf, however, the wages were paid on or after May 1, 1948, the amount of the 
withholding exemption allowable for the 12-day period in computing the tax 
at the 15 percent rate is $48. 20 (12X (2X$1. 80) ). 

(D) By inserting after Example (8) in (c) the following: 
Exan&p/e (8). On April 1, 1948, C was employed by the Z Real Estate Co. 

to sell real estate on a commissi&&n basis, commissions to be paid only upon 
consummation of sales. The number of withholding exemptions is one. Or. 
May 20, 1948, C received a commission of $800. Again on June 15, 1948, C 
received a commission of $400. The amount of the withholding exemption in 
respect of the commission paid on 4(ay 20 is $90 ($1. 80X50). In respect 
of the com&nission paid on June 15 the amount ot' the withholding exemption 
is $46. 80 ($1. 80X26). 

(E) By inserting immediately after Excmp/e ($) in (d) the fol- 
lowing: 

Ex&annple (5). After May 1, 1948, an employee having a daily pay-roll period 
is paid wages of $12 per day. The number of withholding exemptions claimed 
by such employee is one. The amount of each such daily wage payment subject 
to withholding is $10. 20. ($12. 00 — $1. 80). 

Exa~np/e (6). An employee works for a certain employer for 4 days and 
after April 80, 1948, he is paid $86. The number of withholding exemptions 
claimed by the employee is two. The amount of the withholding exemptiou 
allowable is $14. 40 (4X$8. 60). 

(F) By inserting immediately after "January 1, 1946, " in the 
next to the last sentence of the paragraph in (d) which be~mns with 
the words "To illustrate, " the words "and before May 1, 1948, ". 

(6) By inserting at the cnd of such paragraph in (d) beginning 
with the words "To illustrate" the following: 
Under the same set of facts, if the wages are paid on or after May 1, 1948, the 
amount of the withholding exemption is $26 (2X$18). 

PAR. 4. Section 405. 203, as amended by Treasury Decision 5499 
[06 CI&B 405. 203], is further amended as follows: 

(A) By inserting immediately after "January 1, 1946, " in the last 
sentence of (a) the~words "and before May 1, 1948, ". 

(B) By inserting at, the end of (a) the following: 
With respect to wages paid on or after May I, 1948, the wage bracl-et tables 
contained in section 1622(c) as amended by the Revenue Act of 1948 are to 
be used. 

(C) By striking "or a subsequent year" from the last sentence of 
the example in (e) and inserting in lieu thereof ", 1947, or before May 
1 in 1948. " 

(D) By inserting immediately after such last sentence in (c) the 
f olio wing: 
If, however, the wages were paid on or after May 1, 1948, the tax required tc 
be withheld under the table applicable to a miscellaneous period would be $0. 60 
multiplied by the number of days in such period or $7. 20 for the 12-day period. 

(E) By inserting immediately after Encamp/e (8) in (d) the fol- 
lowing: 

Exemple (8). On April 1, 1948, C is hired by the Z Real Estate Co. to sell 
real estate on a commission b;&sis, commissions to be paid only upon consumma- 
tion of sales. The number of withholding exemptions claimed by C is one. 
On May 20, 1948, C received a commission of $800. Ag'aiu on June 15, 1948, C 
received a commissiou of $400. Under the wage bracket method, the amount 
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of tax to be deducted and withheld in respect of the commission paid on May 2p 

is $32. 50, which amount is obtained by multiplying $0. 65 (tax under wage bracket 

table for a daily or a miscellaneous pay-roll period where wages are at least 

$6 but less than $6. 25 a day) by 50 (number of days elapsed); and the amouu( 

of tax to be withheld with respect to the commission paid on tune 15 is $52, 

which amount is obtained by multiplying $2 (tax under wage bracket table for 

a daily or a miscellaneous pay-roll period where ~ages are at least $15 but less 

than $15, 50 a day) by 26 (number of days elapsed). 

(F) By inserting immediately after Example (4) in (e) the fol- 

lowing: 
Example (5). After April 30, 1948, an employee having a daily pay-roll period 

is paid ~ages of $7 per day. The number of withholding exemptions claimed by 

the employee is one. Under the table applicable to a daily pay-roll period, the 

amount of tax to be deducted and withheld from each such payment of wages 
is $0. 80. 

Example (6). During 1948 an individual is hired for 4 days a. nd on or after 
May 1, 1948, he is paid wages of $36. The number of withholding exemptions 
claimed by him is two. The amount of tax to be deducted and withheld under 
the wage bracket method is $3. 20 (4 X $0. 80). 

(G) By striking out the last sentence of (f) and inserting in lieu 
thereof the following: 
Thus, with respect to wages paid on or after May 1, 1948, if the pay-roll period 
of an employee is weekly and the wage payment of such employee is $255. 25 

the employer may compute the 15 percent of the excess over $200 as if the 
excess v ere $55 instead of $55. 25. 

PAR. 5. There is inserted immediately preceding section 405. 905 the 

following: 
SEC. 202. TECHNICAL AMENDMENTS. (REVENUE ACT OF 1948, 

TITLE II. ) 

(b) WITuHonnrr G EXEMpTIONs. — 
(1) IN GETERAL. — Section 1622(h) (1) of the Internal Revenue 

Code is hereby amended to read as follows: 
"(1) Ir- uzNEsxz. . — An employee receiving wages shall on any day 

be entitled to the following withholding exemptions: 
"(A. ) An exemption for himself. 
"(B) One additional exemption for himself if, on the basis 

of facts existing at the beginning of such day, there may rea- 
sonably be expected to be allowable an exemption under section 
25(b) (1) (B) (i) (relating to old age) for the taxable year 
under Chapter 1 in respect of which amounts deducted and 
withheld under this subchapter in the calendar year in which 
such day falls are allowed as a credit. 

"(C) One additional exemption for himself if, on the basis 
of facts existing at the beginning of such day, there may rea- 
sonably be expected to be allovvable an exemption under section 
25(b) (1) (C) (i) (relating to the blind) for the taxable year 
under Chapter 1 in respect of which amounts deducted and 
withheld under this subchapter in the calendar year in which 
such dav falls are allowed as a credit. "(D) If the employee is married, any exemption to which his spouse is entitled, or would be entitled if such spouse were an employee receiving wages, under subparagraph (A), (B), or (C), but only if such spouse does not have in effect a with- 
holding exemption certificate claiming such exemption. "(E) An exemption for each individual with respect to whom, on the basis of facts existing at the beginning of such day, there may reasonablv be expected to be allovvable an exemption under 

in res 
section 25(b) (1) (D) for the taxable year under Ch t spect of which amounts deducted and withheld under this 

un er ap er 
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subchapter in the calendar year in rvhich such day falls are 
allowed as a credit. " 

(2) STATU8 DETERM&NATIDN DATE. — In the case of an individual 
entitled to an additional withholding exemption under section 
1622(h) (1) of the Internal Revenue Code by reason of the amend- 
ment made thereto by paragraph (1) of this subseci. ion, the term 
"status determination date" as used in section 1622(h) (8) (B) of 
such Code includes also the ninetieth day after the date of the 
enactment of this Act. 

SEC. 201. ADDITIONAL CREDITS AGAINST NET INCOME FOR 
NORMAL TAX. AND SURTAX. (REVENUE ACT OF 1948, 
TITLE II. ) 

Paragraphs (1) and (2) of section 25(b) of the Internal Itevenue Code 
are hereby amended to read as follows: 

"(1) CEEDITS. — There shall be allowed for the purposes of both 
the normal tax and the surtax, the following credits against net 
income: 

"(A) An exemption of $600 for the taxpayer; and an addi- 
tional exemi&tion of $600 for the spouse of the taxpayer if- a 
separate return is made by the taxpay«r, and if the spouse, for 
the calendar year in which the taxable year of the taxpayer 
begins, has no gross income and is not the dependent of another 
taxpayer; 

"(B) (i) An additional exemption of $600 for the taxpayer 
if he has attained the age of 65 before the close of his taxable 
year; aml 

"(ii) An additional exemption of $600 for the spouse of the 
taxpayer if a separate return is made by the taxpayer, and if the 
spouse has attained the age of 6&5 before thc close of such ta~able 
year, and, i'&&r the calendar vear in which the taxable year of 
the taxp;iyer begins, has no gross income and is not the 
dependent of another taxpayer; 

"(C) (i) An additional exemption of $600 for the taxpayer 
if he is blind at the close of his taxable year; and 

"(ii) An additional exemption of $600 for the spouse of the 
taxpayer if a separate return is made by the taxpayer, and if the 
spouse is blind and, for the calendar year in which the taxable 
year of the taxpayer begins, has no gross income and is not the 
dependent of another taxpayer. For the purposes of this clause 
the determination of whether the spouse is blind shall be made 
as of the close of the taxable year of the t;ixpayer, unless the 
spouse dies during such taxable year, in which case such deter- 
mination shall be made as of the time of such death; 

"(iii) For the purposes of this subpaiagriiph an individual is 
blin&l only if eithei: his central visual acuity does not exceed 
20/2pp in the better eye with correcting lenses, or his visual 
acuity is greater than 20/200 but is accompanied by a limitation 
in the fields of vision such that the widest diiimeter of the visual 
field subtends an angle no greater than 20 degrees; 

"(D) An exemption of $600 for each dependent whose gross 
income for the calendar v«ar in which the taxable year of the 
taxpayer begins is less thrin y&500, except that the exemption 
shall not be allo&v« 1 in r&spect of a dependent who has made a 
joint return with his spouse under section 51 for the taxable 
year beginning in such calendar year. 

"(2) DET«r&rrINATION oF sTATUs. — I&or' the pur'poses of tliis sub- 
section— 

"(A) the determination of whether an individual is married 
shall be made as of the close of his taxable v«ar, unless his 
spouse dies during his t;ixiibl«year, in which ease such deter- 
mination shall be made as of the time of su& h death; and 

"(B) an indii idual legally separ it. «&l from his spouse under a 
decree of divor«or of separate maintenance shall not be con- 
sid«re&1 as married. " 
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SEC. 208. TAXABLE YEARS TO WHICH AMENDMENTS APPII- 
CABLE. (REVENUE ACT OF 1948, TITLE II. ) 

The amendments made by this title shall be applicable with respect to 
taxable years beginning after December 91, 1947. 
taxable years beginning in 1947 and ending in 19 1948 see section 601. 

PAR. 6. Section 405. 20, i, as amended by Treasury Decision 54K F6 
CFR, 405. 905], is further amended as follows: 

( ~~) By inserting immediately after the paragraph beginning with 
the words "The number of exemptions" the following: 
With respect to wages paid on or after May 1, 1948, the number of exemptions 
to which an employee is entitled on any day depends also on his s atus as to old 
age and blindness. 

(B) By inserting after the paragraph beginning with the words 
"A. single person" the following: 
With respect to wages paid on or after May 1, 1948, a single person may also be 
entitled to withholding exemptions for old age and blindness, as explained below, 

(C) By inserting immediately after the paragraph beginning with 
the words "A married person" the following: 
AVith respect to wages paid on or after May 1, 1948, a married person may also 
be entitled to withholding exemptions for himself. and for his spouse because 
of old age or blindness, as explained below. 

(D) By striking "For" from the 6rst sentence of the paragraph 
beginning with the words "For the purpose of determining" and in- 
serting in lieu thereof "With respect to wages paid before May 1, 
1048, for. " 

(E) By inserting immediately preceding the paragraph beginning 
with the words "Subject to" the following paragraph: 

With respect to wages paid on or after May 1, 1948, for the purpose of determin- 
ing the number of withholding exemptions to which an employee is entitled for 
himself and his spouse on any ilay, the empli&yee's status as a single person or a 
married person and, if married, whether a withholding exemption is claimed by his spouse shall be determined as of such day, but, in the case of a married person, 
the withholding exemption for his spouse may be claimed by him for that portion of the taxable year which occurs after the spouse's death. For example, a married 
employee on a calendar year basis having no dependents has in effect a withhold- 
ing exemption certificate claiming one exemption for himself and one for his wife, 
On 5iay 8, 1948, his wife dies. On May 4, 1948, the employee may continue to claim his wife's withholding exemption. Accordingly, he is not required to file a new withholding exemption certificate until December 1, 1948. 

(F) By inserting at the end thereof the following: 
If an employee will have attained 65 years before the end of the taxable year he may claim an additional withholding exemption on account of age with respect to wages paid on or after Play 1, 1948. If the emplovee's spouse will have attained 65 years before the end of such employee's taxable year and such spouse has no withholding exemption certificate in effect claiming such exemption, the employee may also claim an additional withholding exemlition on account of age with respect to wages paid on or after May 1, 1948. If the employee is blind, he mav claim an additional withholding exemption for blindness with respect to wages paid on or after ilay 1, 1948. If the employee's spouse is blind and has no with- holding exemption certificate in effect claiming such exemption, the employee may also claim an additional withholding exemption for blindness with respect to wages paid on or after May 1, 1948. Ii both husband and wife are employees receiving wages subiect to withholding and the wife is over the age of 65 and has in effect a withholding exemption certificate claiming only one exemption, then her husband may claim one exemption for her on his certificate. For the purposes of claiming a withholding exemption for blindness, an indi- vidual shall be considered blind only if either his central visual acuity does not exceed 20/200 in the better eye with correcting lenses or his visual acuity is 
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greater than 20/200 but is accompanied by a limitation in the fields of vision such 
that the widest diameter of the visual field subtends an angle no greater than 20 
degrees. 

PAR. 7. Section 405. 206, as amended by Treasury Decision 5492 [26 
CFR 405. 206], is further amended by inserting immediately after 
"dies" in (a) "before January 1, 1948. " 

PAR. 8. Section 405. 207 [26 CFR 405. 207] is amended by inserting 
immediately after the sentence beginning with the words "For the 
purposes" the following: 
The additional status determination date provided by the Revenue Act of 1948 
for employees claiming the exemption 1' or age or blindness coincicles with a regular 
determination d ate, namely, July 1, 1048. 

PAR. 9. Section 405. 209, as amended by Treasury Decision 5492 [26 
CFR 405. 209], is further amended as follows: 

(A) By inserting in the second sentence thereof immediately after 
"paid" the expressi. on "before May 1, 1948. " 

(B) By inserting immediately after Example ($) in (a) the fol- 
lowing: 

'iVith respect to wages paid on or after May 1, 1948, the rules for supplemental 
wages set forth above are also applicable, but if tax has been withheld from the 
employee's regular wages, an alternative method may be used. Under this 
method, the employer may determine the tax to be withheld from supplemental 
wages by using a fiat rate of 10 percent without allowance for exemption and 
without reference to any regular payment of wages. 

(This Treasury Decision is issued uncler the authority contained in 
section 8791 of the Internal Revenue Code (58 Stat. 467; 26 U. S. C. 
6791) . ) 

GEO. J. SCHOENEMAN) 
Oomnli8eioner of Internal Revenue. 

Approved January 7, 1949. 
THOlvIAS J. LYNCII, 

Acting Secretary of the Treagury. 

(Filed with the Division of the Federal Register January 18, 1949, 8: fifi a. m. ) 

CHAPTER 36. — COLLE CTION 

SUBCHAPTER A. — GENERAI PROVISIONS 

SECTION 8657. — PA. YMENT BY UNITED STATES NOTES 
AND CERTIFICATES OF INDEBTEDNESS 

1949~18024 
T. D. 5686 

TITLE 26 — INTD&RNAL REVENUE. — CHAPTER I, SUBCHAPTER E, PART 471. — 
ACCEPTANCE OF TREASURY NOTES IN PAYMENT OF INCOME, ESTATE, AND 
GIFT TAXES 

Regulations governing the acceptance of Treasury notes of Tax 
Series A — 1048, B — 1&)48, A — 1044, B — 1044, A — 1040, Treasury notes of 
Tax Series C, and Treasury savings notes, Series C and Series D, in 
pavluent of income (including excess profits), estate, and gift taxes. 
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TREASURY DEPARTMENT) 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 
Il'asking ton Ã) D. C. 

To Collectors of Internal Eeven)je and Others Concerned: 
SEGTIQN 471. 1. XccEPTANGE oF TREAsURY NoTEs oF TAx SERIEs 

1943& B 1943& A 1944 B 1944) A 1945 TREAsURY NoTEs oF TAx 
SERIEs C, AND TREAsURY SAvINGs NoTEs, SERIEs C AND SERIES ) IN 

P YMFNT oF Ixco~rs (INcLUDING Ex& Ess PRoFITs), EsTATE, AND GIFT A 

t TAxEs. — Notes of the IInited States designated as Treasury no es of 
Tax Series A — 1943, B — 1943, A — 1944, B — 1N4& A — 1945, Treasury notes 
of Tax Series C, and Treasury savings notes, Series C and Series D, 
may be accepted in payment of income taxes (current and back per- 
sonal and corporation taxes, and excess profits taxes) and estate and 
gift taxes (current and back), at par and interest accrued to the month, 
inclusive, in v-hich presented (but no accrual beyond the maturity 
date). Collectors of internal revenue are authorized and directed to 
accept such notes during and after the second calendar month after 
the month of purchase (as shown by the issuing agent's dating stamp 
on each note). For example, a note of Tax Series A — 1945 purchased 
in September, 1942, may be accepted in November, 1942) but such a 
note purchased in October, 1942, may not be accepted until December, 
1942. 

Such notes may be accepted only in payment of income (including 
excess profits), estate, and gift taxes (current and back) due from the 
original purchaser thereof or his estate. Such notes shall be in the 
name of the taxpayer (individual, corporation, or other entity) and 
may be presented for tax payment by only the t&axpayer, his agent, or 
his estate. There is no limit upon the amount of such notes which may 
be accepted in payment of income (including excess profits), estate, 
or gift taxes. 

~)uch notes, inscribed in the name of a taxpayer, may be accepted 
in payment of income tax withheld at the source by such taxpayer, and 
such notes inscribed in the name of a taxpayer may be accepted in 
payment of transferee liability assessed against such taxpayer for income (including excess profits), estate, or gift taxes. 

Collectors of internal revenue shall not in any case allow credit to a taxpayer on account of such notes, or accept such notes, for an amount greater than their principal amount plus accrued interest, nor shall such notes be accepted in an amount (including accrued interest) greater than the unpaid liability of the taxpayer. Such notes shall be forwarded to the collector of internal revenue with whom the tax return is filed, at the risk and expense of the taxpayer, and, for the taxpayer's protection, should be forwarded by registered mail, if not presented in person. 
+I'. r. 471. 2. PRocEDURE WITH REsPEcT To TREAsURY NGTEs oF TAx SERIEs A 1943 B 1943& A 1944) B 1944& A 1945& TREAsURY NGTEs oF TAx SERIES C, AND TREASURY SAVINGS NOTES& SERIES C AND SERIES D- Deposits of Treasury notes of Tax Series A — 1943) B — 1943, A — 1944& B — 1944) A-1945, Treasury notes of Tax Series C, and Treasury sav- ings notes, Series C and Series D, received in payment of taxes shall be made by the collector of internal revenue in a Federal Reserve bank or a branch Federal Reserve bank. Prior to deposit the collector of internal revenue will certify on the reverse side of the notes that they 
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were received in payment of income (including excess profits), estate, 
or gift tax, as the case may be, and will show in the indorsement stamp 
the date of deposit. 

SEc. 471. 8. PRIoR TREAsURY DEcIsIoN SUrERsEDED. — Treasury De- 
cision 5808 [C. B. 1948, 984], approved December 1, 1948 [26 CFR, 
Part 471], is hereby superseded. 

(This Treasury Decision is issued. under the authority of sections 
8657 and 8791 of the Internal Revenue Code (58 Stat. 447, 467, 26 
U. S. C. 8657, 8791). ) 

Because this Treasury Decision merely revises existing regulations 
governing the acceptance of Treasury notes and Treasury savings 
notes in payment of income (including excess profits), estate, and gift 
taxes so as to make such regulations applicable also to Treasury sav- 
ings notes, Series D, it is found that it is unnecessary to issue this 
Treasury Decision with notice and public procedure thereon under 
section 4(c) of the Administrative Procedure A. ct, approved tune 11, 
1946, or subject to the effective date limitation of section 4(c) of said 
A. ct. 

GEO J SGHOENEMAN~ 
Commussioner of Interno/ Revenue. 

Approved January 81, 1949. 
THUMAs J. LYNCH) 

Acting Secretory of the Treasury. 

(Filed with the Division of the Federal Register February 8, 1949, 8: 49 a. m. ) 

CHAPTER 88. — MISCELLANEOUS PROVISIONS 

SKCTIOX 8797. — DEFINITIONS 
SEUTIoN 29. 8797 — 2: Association. 
(Also Section 29. 87974. ) 

INTERNAL REVENUE CODE 

1949 — 8-18069 
I. T. 8948 

Clarification of I. T. 8980 (C. B. 1948 — 2, 120) and I. T. 8938 (C. B. 
1948 — 2, 180), relative to the status for Federal income tax purposes 
of . joint operating agreements commonly entered into between 
coowners of oil and gas properties. 

Advice has been requested respecting the application of I. T. 8980 
(C. B. 1948 — 2, 126) in cases (1) where the operator or some other 
person is, by the terms of the joint operating agreement or by separate 
contract, given the contractual right or the option to purchase some 
or all of the oil and gas produced from the jointly operated properties; 
(2) where there are outstanding contracts which will dispose of oil 
and gas produced by the joint operation in taxable periods extending 
beyond the e8ective date of I. T. 8980, as extended by I. T. 8988 
(C. B. 1948 — 2, 180) to the first day of a taxable year beginning on or 
after July 1, 1949; and (8) of contracts entered into by an agent 
(authorized to act for the time being only) for the sale of oil or gas 
for periods of time regarded by the industry as minimum commit- 
ments under the circumstances. 

I. T. 8980, supra, treats joint operating agreements commonly en- 
tered into between coowners of oil and gas properties as creating as- 
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sociations taxable as corporations under the Internal Revenue Code 

only if such agreements create organizations with a joint p j 
tive. That is, organizations created by such agreements are consid- 

ered corporations if some person or persons are irrevocably authorized 

to act in a representative capacity for a fixed or determinable period 

of time to sell the production from the joint operation for the joint 
account of two or more of the coowners. Thus, the test of an associa- 

tion in such cases is therefore essentially organizational, depending 
uoon the existence of collective irrevocable representative capacity 
which arisin& from the irrevocable vesting of authority in one repre- 

) O 
sentative (including cases where such representative capacity is vested 

jointly in more than one person) to market the oil and gas produced 
from the jointly operated properties for two or more coowners, marks 
an organization with a joint profit objective. 

Association status turns upon the existence of such collective ir- 
revocable representative capacity. Consequently, where such capac- 
ity exists, classification as an association under the Internal Revenue 
Code may be avoided only if such capacity is withdrawn prior to the 
first day of a taxable year beginning on or after July 1, 1M9, the 
efFective date of I. T. 8980. Moreover, where such withdrawal is 
timely, no modification of sale or option contracts entered into prior 
to such eff'ective date is necessary. 

A coowner who reserves the right to take his share of the production 
in kind, or to direct its sale, may contract to sell or gra. nt options to 
purchase his share as he sees Gt without creating an association taxable 
as a corporation for Federal income tax purposes. Representative 
capacity under I. T. 8980 is not. involved in such a case. A. iso, the 
fact that some or all of the coowners execute identical contracts, or the 
same instrument, with the same purchaser or optionee, each thereby 
contracting to sell all or any fractional part of his own share, or to 
grant options to buy any fractional part of such share, will not be held 
as achieving a diferent tax consequence since obviously no representa- 
tive capacity is involved. Each owner in such a case has exercised his 
own business discretion. 

It seems equally clear that one coowner may authorize a person or 
persons (so long as that person or persons is not another coowner who 
is also selling his share of the production) to sell his individual share 
of the production, or to grant options as respects such share, without 
creating an association taxable as a corporation. Such representative 
capacity, even though irrevocable, (1) does not involve an authoriza- 
tion to act jointly for more than the one coowner, (2) does not indicate a joint profit objective, and (8) is deemed the equivalent of a personal 
exercise of his own business discretion by the one coowner. However 
under I. T. 8980, the same representative or representatives may not act for more than one of the coowners (including himself) without creating an association taxable as a corporation as res ects the coowners so represented, unless such authorization is for the time being only (i. e. , revocable at will), because, in such a case, collective irrev- ocable representative capacity indicative of an organization with a joint profit objective would be present. T! here remains for clarification the limitations inherent in the dis- tinction drawn in I. T. 8980 between revocable representative capacity (authority to act for more than one coowner for the time being) and collective irrevocable representative capacity (authority to act for 
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more that one coowner including himself). As an association, like 
a forrnal corporation, may be organized for a short as well as a long 
period of time, revocable representative capacity must be terminable 
at will to avoid the formation of an association with a joint profit 
objective. However, an agent may find it desirable or necessary to 
enter into sale or option contracts for an extended period of time 
rather than to market production on a day-to-day basis. For instance, 
to state an extreme example, in cases of certain cycling operations, it 
is necessary to contract for production for a minimum period of one 
year. Accordingly, discretionary authority terminable at will granted 
to a person or persons representing two or more coowners to enter 
into contracts committing the principals for such reasonable periods 
of time as are consistent with the minimum needs of the indus- 
try under the circumstances, but not to exceed one year, will not be 
regarded. as inconsistent with revocable representative capacity in the 
sense that term is used herein and in I. T. 8980. Of course, as pointed 
out above, the coowners acting for themselves as principals may enter 
into such contracts for indefinite periods, as such action does not 
involve collective irrevocable representative capacity. 

SEGTIoN 29. 3797 — 4: Partnerships. 

INTERNAL REVENUE CODE 

Joint operating agreements with respect to oil and gas properties. 
I. T. 3930 (C. B. 1948 — 2, 126) and I. T. 8988 (C. B. 1948 — 2, 130) clari- 
fied. (See I. T. 8948, page 161. ) 

SECTION 8806. — MITIGA. TION OF EFFECT OF RENEGO- 
TIATION OF WAR CONTRACTS OR DISALLOWANCE OF 
REIMBURSEMENT 

1949-11-13098 
I. T. 3955 

INTERNAL REVENUE CODE 

The principles stated in I. T. 3577 (C. B. 1942 — 2, 163), I, T. 3611 
(C. B. 1943, 978), and I. T. 3671 (C. B. 1944, 465), relating to the 
effect, for Federal income and excess profits tax purposes, of rene- 
gotiation of Government contracts or subcontracts, are applicable 
to renegotiation under the Renegotiation Act of 1948 (62 Stat. 259; 
C. B. 1948 — 1, 238). 

A&lvice is requested whether the principles set, forth in I. T. 8577 
(C. B. 1942 — 2, 163), I. T. 3611 (C. B. 1943, 978), and I. T. 8671 (C, B. 
1944, 465) are applicable to renegotiation pursuant to the Renegotia- 
tion Act of 1948 (62 Stat. 259; C. B. 1948 — 1, 288) . 

The Renegotiation Act, of 1948 provides in part, : "In eliminating 
excessive profits the Secretary shall allow the contractor or subcontrac- 
tor credit for Federal inconle and excess profits taxes as provided in 
section 8806 of the Internal Revenkke Code. " Section 8806(a) (1) (A. ) 
of the Internal Revenue Code provides as follows: 

(A) The term "renegotiation" includes any transaction which is a renegotia- 
tion within the meaning of section 403 of the Sixth Supplemental National Dc- 
Isnse Appropriation Act (Public 528, Seventy-seventh Cougress, second session) 
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or such section, as amended, any modification of one or more contracts with the 
United States or any agency thereof, and any agreement with the United States 
or any agency thereof in respect of one or more such contracts or subcontracts 
thereunder. 

It is held that the principles stated in I. T. 3577, supra, I. T. 3611, 
supra, and I. T. 3671, , supra, are applicable to renegotiation under the. 
Renegotiation Act of 1948. 
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INCOME TAX RULINGS. — PART II 
REVENUE ACT OF 1938 AND PRIOR REVENUE ACTS 

SUBTITLE B. — GENERAL PROVISIONS 

PART II — COMPUTATION OF NET INCOME 

SECTION 22 (a) . — GROSS INCOME: GENERAL 
DEFINITION 

ARTIULE 22 ( a) — 1, REGULATIONS 101: What in- 
clufIed in gross income. 

1949-9-18074 
Ct. D. 1718 

INCOME AND DECLARED VALUE EXCESS-PROF1TS TAXES — REVENUE ACT OF 
1938 — DECISION OF SU1'REME COURT 

1, GRoss INcoME — PARENT ANB SUBSIDIARY CCRPCRATIGNs — TAX- 
ABILITY OF INCOME To SUBSIDIARIES. 

Taxpayer corporations were subsidiaries utilized by the parent 
corporation as operating companies in the major fields of operation 
in which it was en aged. The contracts under which they operated 
provided, in substance, tha. t the subsidiaries were employed as 
agents to manage and operate production plants and to sell the 
products of such plants. The parent furnished working capital, 
executive management, and office facilities for its subsidiaries, 
which, in turn, agreed to pay to the parent all profits in excess of 
6 percent on their outstanding capital stock, which in each case was 
nominal in amount, Title to the assets utilized by the subsidiaries 
was held by them, and amounts advanced by the parent for the pur- 
chase ot assets and working capital were shown on their hooks as ac- 
counts payable to the parent. Held: The relationship between 
parent and subsidiaries was uot that of principal and agent, and all 
profits of the subsidiaries were taxable against them rather than 
merely the 6 percent they retained. When a corporation carries on 
a business activity the fact that the owner retains direction of its 
afiairs, provides all of its assets, and takes all of its profits can make 
no difference tax-wise. 

2. DECISION AFFIRMED. 

Decision of the United States Court of Appeals, Second Circuit 
(167 Fed. (2d) 304), reversing decision of The Tax Court of the 
United States (8 T. C. 594), affirnied. 

3. DEclsloN DIS'rINGUIsHABLE. 

Decision iu the case of Southern Pacific Co. v. Lou&e, 247 U. S. 330 
(1918), clearly distinguishable. 

SUPREME CCURT oF THE UNITED STATES 

1'&1. National Carbide Corp. , petitioner, v. Commissioner of Internal Ifevenue 

1&2. &(ir Reduction Sales Co. , petitioner, v. Commissioner of Internal Revenue 

153. Pure Carbonic, Inc. , pt titioner, v. Commissioner of Internal Revenue 

On writs of certiorari to the United States Court of Appeals for the Second Circuit 

[March 28, 1949] 

OPINION 

Mr. Chief Justice VINsoN delivered the opinion of the Court. 

Petitioners are three wholly owned subsidiaries of Air Reduction Corp. (Airco). 
They seek a determination of the question whether deficiencies in income and 
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declared value excess-profits taxes for the year 1938 found bv the Commissioner 

of Internal Revenue are properly chargeable to them. Their contention is that 

they are corporate agents of Airco, that the income from their operations is 

income of Airco, and that income and excess profits taxes must be determine(i 

on that basis. 
B a series of combinations and dissolutions of previously acquired subsidiary 

y 
companies, Airco had, prior to 1938, reduced the number of its subsidiaries to 

four. All operated strictlv in accordance with contracts with Airco. ' The sub. 

sidiaries were utilized by Airco as operating companies in the four major fields 

of operation in which it was en aged. Air Reduction Sales Co. carried on the 
manufacture and sale of the gaseous constituents of air; National Carbide Corp. , 
the manufactuie and sale of calcium carbide; Pure Carbonic, Inc. , the manu- 

facture and sale of carbon dioxide; and Wilson Welder fk Metals Co. , the manu- 

fi cture and sale of meldiug machines, equipment aud supplies, ' 
The contracts between Airco and its subsidiaries provided, in substance, that 

the latter were employed as agents to manage and operate plants designed for the 
production of the products assi ned to each, and as agents to sell the output of 
the plants. Airco was to furnish working capital, executive management arid 
office facilities for its subsidiaries. They in turn agreed to pay A'irco all profits 
in excess of 6 percent on their outstanding capital stock, xvhich in each case was 
nominal in amount. ' Title to the assets utilized bv the subsidiaries was held by 
them, and amounts advanced by Airco for the purchase of assets and working 
capital ivere shoivn on the books of the subsidiaries as accounts payable to 
Airco. The value of the assets of each company thus approximated the amount 
owed to Airco. No interest ran on these accounts. 

Airco and its subsidiaries were organized horizontally into six overriding 
divisions: corporate, operations, sales, financial, distribution, and research. 
Officers heading each division mere, in turn, officers of the subsidiaries. Top 
officials of Airco held similar positions in the subsidiary companies. Directors 
of the subsidiaries met only to ratify the actions of the directors and ofiicers of 
A irco. 

Airco considered the profits turned over to it by the subsidiaries pursuant to 
the contracts as its own income and reported it as such. Petitioners reported as 
income only the 6 percent return on capital that each was entitled to retain. 
Similarly, in declaring the value of their capital stock for declared value excess- 
profits tax purposes, the subsidiaries reported only the nominal amounts at which 
the stock was carried on the books of each. The Commissioner notified peti- 
tioners of substantial income and excess profits tax deficiencies in their 1938 
returns, having taken the position that they are taxable on the income turned 
over to Airco as well as the nominal amounts retained. The Tax Court held, 
however, that the income from petitioners' operations in excess of 6 percent of 
their capital stock was income and property of Airco. Three judges dissented. 
The Court of Appeals for the Second Circuit reversed. 167 Fed. (2d) 304. We 
granted the petition for a writ of certiorari, 335 I). S. 810, because of this conflict 

& The substance of a typical subsidiary-parent contract is as follows: "Afrco herebv em- 
ploys Sales as its agent to manage and operate, during the term of this contract, all plants for the production of oxygen, acetylene and other gases and for the manufacture of appa- ratus and containers for the utilisatfon and transportation of such gases + v +; and likewise einploys Sales as its agent to market and sell, during the term of this contract, the outpiif of all siich plants s s * Aivco agrees (1) to give Sales the use of all cylinders, containers, motortrucks, equipment, and shipping facilities, which it now owns or may hereafter acquire; (2) to sul&ply such working capital as Sales may need; (5) to provide such executive management (but not accounting, bookkeeping, and clerical service), and office accommodation and facilities as may be necessary for the proper conduct of Sales business ~ " * Sales agrees (1) to manage and operate * * * all of said plants; to maintain the same in first-class condition, charging necessar re air a ments to operating expense and setting aside and char@in to o es for depveciatIon * * (3) t d' 
factored in said plants as efficient as possiM 

o istribute market and sell 
operation, maintenance and selling, and to discharge all expenses and lfab;lit;e therein or thereby and to collect all accounts receivable o~r~other roc from; (5) to credit monthlv on its books to Airco all profits a tion of its entire business over and above an amount equal t on its outstanding capital stock, which said amount ft is heroeb ft hereby agrees to acc t f and (6) to pav over to Airco upon demand an oflt. as aforesaid. " n any pro 'ts becoming due and credited to Aivco " -Wilson Welder had a net deficit durin the y in this action. axing e year here invnlveil and is not a petitioner ' Sales had outstanding 125 shares of stock of . 100 s oc o . ', oo par value; Carbide s outs 
value. 

o par value; Carbouic also had 50 shares of $100 par 
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of opinion and the disagreement between courts as to the continuing vitality of 
Southern Paci fic Co. v. Lotce, 247 U. S. 880 (1918) . 

Petitioners' contention is, in substance, that our decision in Moline Properties, 
Inc. , v. Commissioner, 819 U. S. 480 (1948) [Ct, D. 1584, C. B. 1948, 1011], which 
held that the tax laws require taxation of the corporate entity if it engages in 
"business activity, " expressly excepted the situation in which the corporation is 
the agent of its owner; that Southern Pacific Co. v. Lowe, supra, defines the con- 
tent of "agency" for tax purposes; and that, as the Tax Court found, this Court's 
characterization of the relationship between the corporations in the Southern 
Yacifie case is "aptly descriptive" of the relationship between Aireo and peti- 
tioners. It must follow, according to petitioners, that income received by them 
and transmitted to Aireo is taxable only to Airco. 

Respondent does not quarrel with the first and third propositions. The col- 
lision occurs at the second. The issue as presented by petitioners is, therefore, 
whether the principal-agent relationship described in the Southern Pacific case- 
and the similar arrangement between Airco and petitioners — contains the "usual 
incidents of an agency relationship, " as that phrase was used in Moline Properties, 
Inc. , v, Commissioner, supra. 

Petitioners' contention that the Southern Pacific ease established a concept of 
agency that has survived our later decisions may be dealt with rather sum- 
marily. That case treated income earned by a wholly owned subsidiary before 
March 1, 1918, the effective date of the Income Tax Act of 1918, as having accrued 
to its parent prior to that date despite the fact that the actual transfer of funds 
by declaration of dividends occurred subsequent thereto. The theory of the case 
was that the two corporations could be treated as identical, for the purposes of 
the 1918 Act, because of the complete domination and control exercised by the 
parent over its subsidiary. 

By this decision, this Court is said to have "looked beyond the corporate 
form, "' and "ignored the separate entity of a corporation. "' Whatever the 
dialectics employed, courts and commentators have agreed that parent and sub- 
sidiary were treated as one corporation for the purposes of the taxes there in 
question; transfer of earnings to the parent was merely "a paper transaction. " 
The Southern Pacific case did not, and did not purport to rest on any principle 
of agency. The only reference to the subsidiary (Central Pacific) as an agent 
is made in this context: 

the Central Pacific and the Southern Pacifi were in substance 
identical because of the complete ownership and control which the latter 
possessed over the former, as stockholder and in other capacities. While 
the two companies were separate legal entities, yet in fact, and for all prac- 
tical purposes they ivere merged, the former being but a part of the latter, 
acting merely as its agent. and subject in all things to its proper direction 
and control. " 247 U. S. at 887. 

It is thus clear beyond doubt that the subsidiary was not referred to as an agent 
of the parent in the usual or technical sense. "Agency" and "practical identity, " 
as those words are used in the Southern Pacific case, are unquestionably opposite 
sides of the same coin. ' The close relationship between corporations because of 
complete ownership and control of one by the other was the basis for the result 
reached, whatever its articulation. 

That basis has been repudiated by subsequent decisions of this Court. What- 
ever the vitality of Southern Pacific Co. v. Lotce on its special facts, we have held 
that a corporation formed or operated for business purposes must share the tax 
burden despite substantial identity, in practical operation, with its owner, Com- 
plete ownership of the corporation, and the control primarily dependent upon 
such ownership — the important ingredients of the Southern Pacific case — are 
no longer of significance in determining taxability. Moline Properties, Inc. , v. 

4 Mertens, Law of Federal Income Taxation 11848 ed. ), vol. 10A, p. 237. ' Finkelstein, The Corporate Entity and the Income Tax, 44 Yale L. J. 486, 448. 
'In Ballantine, Separate Entity of Parent a. nd Subsidiary Corporations, 14 Cal. I, . Rev. 

12, '18, the writer discusses this use of the agency concept as follows: "What is meant by 
such terms as 'adjunct, ' 'agency, ' 'instrumentality, ' 'creature' or 'mouthpiece' 1 What con- 
ditions must exist to warrant a court in treating the A corporation as the mere adjunct of 
the B corporations The word 'agency' is often used as a synonym of 'adjunct, ' whatever 
that may mean& and as descriptive of a relation variously defined in the cases as 'alter ego, ' 
'alias, ' device, 'dummy, ' 'branch, ' 'tool, ' 'corporate double, ' 'business conduit, ' 'instru- 
mentality, ' etc. , but all in the sense of 'means' through which a corporation's own business 
is actively prosecuted. " 
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Commissioner, supra; Burnet v. Commonwealth Improvement Co. , 287 U. S. 415 
(1982)' [Ct. D. 822, C. B. XII — 1, 277 (1988) ]. 

In both of the cases last cited, the agency argument now urged upon us was 
made and rejected. In both cases, Southern Pacific Co. v. Lowe, supra, was 
relied upon by the taxpayers. In both, we found that the contention that the 
corporation was the agent of its owner was simply the argument that the sub 
sidiary had no corporate identity distinct from its stockholders in a different 
form. It is true that petitioners here do not ask that they be ignored corn- 

pletely for tax purposes. They are willing to pay taxes on the nominal amounts 
they retain as Airco's "agents. " But this fact serves to emphasize the inapplica- 
bility of the Southern Pacific case, upon which they rely. There, as in Common- 
wealth Improvement Co. and Moline Properties cases, the decision turned upon 
the question whether the corporate entity was or was not to be completely 
ignored for tax purposes. If the Central Pacific had been accorded any tax 
status in the Southern Pacific case, it unquestionably would have been taxed on 
the entire income it received. In fact, it was so taxed upon all income received 
after March 1, 1918; only income received prior thereto was considered income 
of the parent directly. ' 

We think, therefore, that petitioners' argument is without merit because based 
on an erroneous interpretation of Southern Pacific Co. v. Lowe, supra. The 
agency argument, to quote the opinion in Moline Properties, "is basically the 
same argument of identity in a different form * * * the question of agency 
or not depends upon the same legal issues as does the question of identity pre. 
viously discussed. " ' {)wnership of a corporation and the control incident thereto 
can have no different tax consequences when clothed in the garb of agency than 
when worn as a removable corporate veil. 

But it is necessary to go farther. The Tax Court did not, as petitioners seem 
to think, consider the argument that they lvere agents of Airco as different from 
or having any greater validity than the argument of identity of Airco and its 
subsidiaries. The court, in characterizing petitioners as Airco's agents, used 
that term exactly as it had been used in the Southern Pacific, Commonwealth 
Improvement Co. , and Moline Properties cases. According to the Tax Court's 
opinion; 

"The issue which [was decided] in this proceeding is: Whether, as the 
respondent has determined, the income from the operations of the three peti- 
tioners belonged not to Airco, the parent but to the petitioners and was taxable 
to them; or whether, as the three petitioners contend, the income from the 
operations of the petitioners in 1988, exclusive of the small amounts paid to 
petitioners under the contracts, belonged and was ta~able to Airco, the parent 
company, both because the petitioners were in fact incorporated departments, 
divisions or branches of Airco's business and because the petitioners operated 
pursuant to express contract with Airco. "" 

The theory upon which the Tax Court expunged the deficiencies apparently was that since the Southern Pacilic Co, case was not expressly overruled by Moline Properties, the "business purpose" rule laid down in the latter is not absolute, but that the corporate entity may be disregarded (or the corporation treated as an agent of its owner) for tax purposes when the facts of ownership and control of the corporation approximate those presented by the Southern 
' The case other than Southern Pacific relied upon by the Tax Court w h' Co. v. Com issionsr, 77 Fcd. {2d) 849. That ease was Ino. , v. Commissioner, supra, as depending upon a particular le i I justified disregarding the separate entit . ' Plaintifl's Exhibjt P, No. 452, October Term 1917, is an income tax statcm I Pacifi Co show g s t of ' e total t ' mc for 1913 loss onc-sixth {i. ~c. ' xna~kin anma the income tax law went into efFect March 1). 9319 U. S. at 440-441. » 8 T. C. 594, 611. After enumerating the facts considered p r eluded: "It is true, of course, that taken separately some b ffi' t th lvc to ak ' 

o c t th r t juristic persons and are to be so tr at d when all these facts are viewed together th bri y p oners wrthm the rule announced It should be added that the court of appeals, whose o in' did not so much as mention the oagency arg references to agency were isolated quotation f o om e Tax Court's opinion and the con- 
owned subsidiarv of a parent corporation shall be tres as a separate taxable person and when as m w cn as mere y a part of the corporate activities of the 
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Pacific case. The court of appeals disagreed. It held that under our decisions, 
when a corporation carries on business activity the fact that the owner retains 
direction of its affairs down to the minutest detail, provides all of its assets and 
takes ail of its profits can make no difference tax-wise. The court concluded 
that "Even though southern Paci/ic Co. v. Lon4e, snyra, set up a diferent test, 
we regard it as pro tanto no longer controlling. "" 

The result reached by the court of appeals is clearly required by our later 
decisions. Our reluctance to erase Southern Pacific from the books has been due 
not to any belief that it lays down a correct rule for tax purposes generally, but 
to the fact that it concerns "very peculiar facts" which make it clearly dis- 
tinguishable from later cases involving the tax status of a subsidiary or other 
wholly owned corporation. For that reason, we have, instead, held that it lays 
down no rule for tax purposes. Barnet v. Cosnmonicealth, Irnprovevnent Co. , 
supra, , at page 410; ilIotine Properties, Inc. , v. Comvnissioner, supra, at page 489. 
That the concept of identity of the corporation with its owner set out in the 
Southern Pacific case is incompatible with later decisions of this Court may be 
demonstrated by a consideration of the facts enumerated and relied upon by the 
Tax Court, which based such relia. nce on the emphasis placed upon similar facts 
in the Southern Pacific case. These facts relate to the ownership, control, and 
right to income reserved by the yarent. 

So far as control is concerned, we can see no difference in principle between 
Airco's control of petitioners and that exercised over Moline Properties, Inc. , 
by its sole stockholder. Undoubtedly the great majority of corporations owned 
by sole stockholders are "dummies" in the sense that their policies and day-to-day 
activities are determined not as decisions of the corporation but by their owners 
acting individually. We can see no significance, therefore, in findings of fact 
such as, "The Airco Board held regular meetings and exercised complete control 
over Airco and each of the petitioners, " and "The chairman, vice chairman and 
president of Airco were in charge of the administration and management of the 
activities of each petitioner and carried out. the policies and directives with 
respect to each petitioner as promulgated by the A. irco board. " We reversed 
the Board of Tax Appeals in Moline Properties in the face of its finding that 
"Full beneficial ownership was in Thompson [the sole stockholder], who con- 
tinued to manage and regard the property as his own individually. "" 

Some stress was placed by the Tax Court, and by petitioners in argument 
here, upon the form of ownership of assets adopted. by Airco and its subsidiaries. 
Petitioners' capital stock was, as has been stated, nominal in amount. Assets 
of considerable value, to which title was held by the subsifliaries, were balanced 
by accounts payable to Airco on the books of each. The Tax Court thought it 
material that "All assets held by petitioner were furnished to it by Airco, which 
paid for them with its owu cash or stock. Airco supplied all the working capital 
of each petitioner. " 

» Id. at 807. » Two basic distinctions betweeu the Southern Pacific case and subsequent cases (except 
(I44lf Oti Co. v. Le4oePy44, 248 l, . S. 71 (1918), which followed Southern T'acific) are im- 
mediately apparent. First, the Southern Pacific case involved taxation of the parent-owner 
rather than the subsidiary corporation; second, the question was 4o)4e44 the income had been 
earned, rather than 4o)4o had earned it. Tbe importance of these distinctions is indicated by 
the fact that the subsidiary paid income taxes upon income received subsequent to March 1, 
1913 (see footnote 8, s4474ra), and that the parent did not dispute its tax liability for divi- 
dends from post-1918 earnings of the subsidiary. The decision is based on an interpreta- 
tion of the Income Tax Act of 1918. The court felt that it was not the intent of the Act 
to tax earnings prior to the effective date of the Act, and that the Central Pacific's pre-1913 
income had actually accrued to the parent before the effetive date of the Act. The opinion 
states that "The case turns upon its very peculiar facts, and is distinguishable from others 
in which the question of the identity of a controlling stockholder with his corporation has 
been raised. " 247 U. S. at 838 — 339. By its very terms, the decision is limited to its 
precise facts. » Much of the testimony introduced by petitioners had to do with the intercorporate rela- 
tionship between Airco and its subsidiaries, the use of certain facilities by two or more of 
the subsidiaries, the duties of various oificers who held positions with Airco and its sub- 
sidiaries, and the services performed for all of the subsidiaries by certain departments of 
Airco. So Sar as this testimony shows the integration of the corporate system and its 
direction by Airco, it is, as we have indicated, immaterial. So far as it indicates that the 
subsidiaries received the use of equipment and services for which they were not charged, it 
is relevant as sho4ving that their income was distorted to that extent, but it does not indi- 
catg that the income received "belonged" to Airco at the time of its receipt. The Commis- 
sioner made allowance for this distortion by allocating over $400, 000 of the expenses 
reported by Airco to petitioners under the authority given him by section 45 of the Revenue 
Act of 1938, 26 U. S. C. section 45. 

44 45 B. T. A. 647, 650. 
845516' — 49 — 12 
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If Aireo had supplied. assets to its subsidiaries in return for stock valued at 
amounts equal to the value of the assets, no question could be raised as to the 

reality of ownership of the assets by the subsidiaries. Aireo would then have 

been in a position comparable, so far as ownership of the assets of petitioners 

is concerned, to that of the sole stockholder in Moline Properties. We think 

that it can make no difference that finaneing of the subsidiaries was carried 

out by means of book indebtednesses in lieu of increased book value of the 

subsidiaries' stock. A corporation must derive its funds from three sources: 
capital contributions, loans, and profits from operations. The fact that Aireo, 

the sole stockholder, preferred to supply fun. ds to its subsidiaries primarily by 

the second method, rather than either of the other two, does not make the 

income earned by their utilization income to Airco. We need not decide whether 

the funds supplied to petitioners by Airco were capital contributions rather than 

loans. It is sufficient to say that the very factors which, as petitioners contend, 

show that Airco "supplied" and "furnished" their assets also indicate that 
petitioners were the recipients of capital contributions rather than loans. " 

Nor do the contracts between Airco and petitioners by which the latter agreed 

to pay all profits above a nominal return to the former, on that account, beeorue 
"agency" contracts within the meaning of our decisions. The Tax Court felt 
that the fact that Airco was entitled to the profits by contract shows that the 
income "belonged to Airco" and should not, for that reason, be taxed to petitioners. 
Our decisions requiring that income be taxed to those who earn it, despite an- 

ticipatory agreements designed to prevent vesting of the income in the earners, 
foreclose this result, I ucas v. Earl. , 281 U. S. 111 (1930); Helvering v. Glifford, 
809 U. S. 881 (1940) [Ct. D. 1444, C. B. 1940 — 1, 105]; United States v. Joliet tf 
Ckicago R. Co. , 315 U. S. 44 (1942) [Ct. D. 1540, C. B. 1942 — 1, 196]; Commis- 
sion, er v. Sttnnen, 888 U. S. 591 (1948) [Ct. D. 1698, C. B. 1948 — 1, 7]. Of course one 
of the duties of a collection agent is to transmit the money he receives to his 
principal according to their agreement. *' But the fact that petitioners were re- 
quired by contract to turn over the money received by them to Airco, after de- 
ducting expenses and nominal profits, is no sure indication that they were mere 
collection agents. Such an a reement is entirely consistent with the corporation- 
sole stockholder relationship whether or not any agency exists, and with other 
relationships as well. 

What we have said does not foreclose a true corporate agent or trustee from 
handling the property and income of its owner-principal without being taxable 
therefor. Whether the corporation operates in the name and for the account 
of the principal, binds the principal by its actions, transmits money received 
to the principal, and whether receipt of income is attributable to the services 

«As a practical matter, a considerable part of the assets of petitioners was supplied out 
cf profits from their operations. Even though assets were purchased directly out of the 
earnings of a subsidiary, bowever, the amount withdrawn was entered iu the accounts pav- 
ab)e by the subsidiary and in the accounts receivable of Airco, since substantially all profits 
cf tbe subsidiaries were, by contract. payable only to the parent. 

«Since petitioners were required tc pav all profits except very small amounts to Airco 
each year. it was obviously impossible for them tc pay the accounts payable to Airco. See 
nate 15, Mr. C. E. Adams, chairman of Air Reduction Corp. , testified that the assets of the 
subsidiaries represented by the accounts payable could be realized by Airco only upon dis- 
saluticu of the subsidiaries. In other words, there was never any expectation that the accounts would be paid prior tc dissolution. Since uo interest ran on ti; t, th "loans" were identical, except in name, with contributions of capital. See American Cigar Cc. v. Commissioner, 66 Fed. (2d) 425 [Ct. D. 824, C. B. XIII — 1, 260 e(el 988) ]; Ho t v. Commissinner, 145 Fed. (2) 684; Van CVief v. Helvering, 185 Eed. (2d) 254; Readin Co. v. Commissioner, 132 Fed. (26) 806. Levy snd Simouds, Stockh Id Ad tious * * * Are The L onus or Capital Contributiousg 25 Taxes 127, 128 state that "intention to lend aud expectation of repayment are uecessar to th debt. " The fact that uo interest ran on these "loans" is oaf cour tb it 1 co t ibutious It«r ))foto s. arrg otor Car Co. , B. T. A, Memo. Op. Dkt. 99968, 

Title to gas cyiiuders used by petitioners, amounting in value to abou retained by Airco, but the cylinders were used by tube subs~idiariuee. i tb s toc were capital contributions w fiud it u 
&&f tbe cyliufiers bv petition r, if tb m the subsidiaries' income beyond the allocations made b t~h~ C is not before us. 

c ons ma e by the Commrsstcner, but that problem " Restatement of Agency, sectiou 427. « In United States v. Joliet 4 C)ttcago Il. Co. , 815 V. S. 44 (1942 to pav rental pavments to the lessor'e stockholders direct ti b 
' 

s It e th1 hid ta o . . ver e etss beld taxable on the income received by xts e payments only because they held its stock. 
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of employees of the principal and to assets belonging to the principal» are 
some of the relevant considerations in determining &vhether a true agency exists. 
If the corporation is a true agent, its relations with its principal must not be 
dependent upon the fact thai; it is owned by the principal, if such is the case. Its 
business purIN&se must be the carrying on of the normal duties of an a ent. '" 

Absence of the factors mentioned above, and the essentiality of ownership of the 
corporation to the existence of any "agency" relationship in the Iloline Properties, 
Commonwealth Improvement Co. , and Southern Pacific cases indicates the fallacy 
of the agency argument made in those cases. 

The same fallacy is apparent in the contention that petitioners are agents 
of Airco. 'I'hey claim that they should be taxable on net income aggregating 
only $1, 850, despite the fact that during the tax year (1988) they owned assets 
worth nearly 20 million dollars, had net sales of approxi&nately 22 million dol- 
lars, and earned nearly 4&&a nlillion dollars net. Their employees number in the 
thousands. We have passed the question whether Airco's interest in these assets 
is that of owner of the subsidiaries or lender, but whatever the answer, they do 
not belong to Airco as principal. The entire earnings of petitioners, except for 
triiiing alnounts, are turned over to Airco not becaus& the I'&tter could command 
this inco&ne if petitioners were owned by third persons, but because it owns, and 
thus completely dominates the subsidiaries. Airco, for sufficient reasons of its 
own, wished to avoid the burdens of principalship. " See &]Ioline Prope&ties, 
Inc„v. Commissioner, supra; Bheldou Bui)&E(fi&E Corp. v. Commissiorter, 118 I&'ed. 

(2d) 885 (1941). Compare Forshajt v. Co»t&»issioner, 20 B. T. A. 587 (1980). 
It cannot now escape the tax consequences of that ch&&i& e, no matter how bona 
fide its motives or long standing its arrangements. When we referred to the 
"usual incidents of the agency relation" in the AIO[ine Properties case, we meant 
just that — not the identity of ownership and control dis& losed by the f &cts of 
this case. 

We have considered the other arguments made by petitioners and find them to 
be without n&erit, The judgment of the court of ai&i&eals is 

Affirrned. 

» ART. 22(a) — I of Treasury Regulations 101, promulgated under the Revenue Act of 
1938, provides: 

"ART. 22(a) — 1. W&&nT INcLUDKD &N GRoss INcoMK. — &" ross income includes in general 
compensation for personal and professional services, 1»&sin& ss income, profits from sales of 
and dealings in propertv, interest, rent, dividends, and gains, profits, and income derived 
from any source whatever, unless exempt from tax by law. (See sections 22(b) and 116. ) 
In general, inco&ne is the gain &1& rived from capital, from labor, or from both combined, pro- 
vided it be understood to include profit gained through a sale or conversion of capital 
assets + + n" See ELsncr v. 4('uco&nt&cr, 252 U. S. l89, 207 (1920) [T. D. 3010, C. B. 8, 
25 (1920) ]; E)fere)&nr&ts Loan 8 Tr&&st Co. v. 8&n&etanho, 25o U. S. 509, 519 (1921) [T, D. 
3173 (Ct. D. 6), C. B. 4, 34 (1921) ]. 
In the case oi a subsidiarv &vho supplies the labor and the capital with which the income 
is earned, as is true of petitioners here, it can harduy be contended that it did not earn the 
income. "Of course even a corporation which satisfies the usual tests of agency may be disregarded 
by the Commissioner if it is a sham or unreal. EIiggina v. 8&n&t)&, 308 U. S. 473 (1940) [Ct. 
D, 1484, C. B. 1940 — 1, 127]; Grrgcrg v. EEct»er(vg, 293 U. S. 465 (193c) [Ct, D. 9l1, C 
XIV — 1, 193 (1985) ]. Es&aping taxation is not a "business" activity. See E&)ationnt 
Investors Corp. y. Hocg, 144 I&'ed. (26) 466. 

» The two main purposes for the adoption by Airco of the corporate subsidiary method 
of operation, as related by Mr. C. I&:. Adams, chairman of Air Reduction Corp. , were these: 

"Frankly, in 1918 and still, Air Reduction, Inc. , was and is a EVc&v York corporation. Even 
at that early date it became e&. ident, as I already said, w&' w&'»' going to have plants scattered 
all over the United States. Ave didn't want to domicile the parent co&npanv in 48 States of 
the Union and have us subject to service in all those States, that is, have the parent com- 
pany subject to service in all those States, and that &vas distinctly a reason for using this 
corporate setup in connection with operations to be run as divisions, just as the contract 
sets forth. 

"Now, in addition to that, as a practical matter, out in the fiel&1 and on the firing line, 
to have a representative, an oflicer, we will sav, of Pure Carbonic, when trouble arises with 
a customer, a vice president of Pure Carbonic, who is not an oificer of Air Reduction, Inc. , at all, who goes in and stra)& htcns that out with that customer, increases his cudos, helps 
him with all his negotiating efforts, with their competitors on the outside. " 
it is thus apparent that Airco was attempting to avoid the status of principal vis-I&-vjs 
its subsidiaries. As principal it would have been subject to service of process through 
its agents; as owner of the subsidiary it was not. Se& Prt& mon v. Chicago, Ic I, 
P. R. Co. , 205 U, S. 864, 391 (1907); &!n&»&on, lffg. Cc. v. Cnda)&p Cc. , 267 U S. 333 (192&). 
The purpose of having offi&ers of subsi&liari& s &vho could deal directly with customers does 
not indicate an agency relationship. On thc contrary, the very purpose of the organization 
adopted was to les&1 customers to believe that they &vere dealing &vith top &nen in the 
company actually manufacturing and selling the prod«cts they purchased. 
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SECTION 22(a). — GROSS INCOME: GENER~ 
DEFINITION 

ARTIGLE 22 (a) — 14, REaULATIQNs 101: Cancellation 
of indebtedness. 

RE&VENUE ACT OF 1988 

Purchase by an individual of his own obligations at a discount. 
(See Ct. D. 1712, page 40. ) 

SECTION 28(m). — DEDUCTIONS FROM GROSS 
INCOME: DEPLETION 

ARTIOLE 28(m) — 1, REOULATIoNs 101: Depletion of 
mines, oil and gas wells, other natural deposits, 
and timber; depreciation of improvements. 

REVENU1& ACTS OF 1986 AND 1988 

Assignor's depletion. al)owance based on net profits from oil and 
gas property. (See Ct. D. 1720, page 67. ) 

SUBTITLE C. — SUPPLEMENTAL PROVISIONS 

SUPPLEMENiT B. — COMPUTATION OF NET INCOME 

SECTION 115. — DISTRIBUTIONS BY CORPORATIONS 

1949 — 9 — 18075 
Ct. D. 1717 

2. DEOISIGN REvERBED. 
Decision of the United States Court of Appeals, Tenth Circuit (167 Fed. (2d) 117), reversed. 

ARTICLE 115 — 11, REOULATIONS 94: Effect on 
earnings or profits of certain tax-free ex- 
changes and tax-free distributions. 

INCOME TAX — REVENUL& ACT OF 1986 — DECISION OF SUPREME COURT 
1. TAx-FREE REQRGANIzATIoN — LIQUIDATIQN oF SUBsIDIARIE8 BY PAR- 

ENT CORPORATION — DISTRIBUTION OF EARNINGS AND PROFITS- 
EARNI vGs AND PRGFITs CI' PARENT No1 REDUGED B'Y NET DErIUIT 
OF SUBGIDIABIES — SANsoMR RULE. 

At the time of a tax-free liquidation by a parent corporation of some of its subsidiaries in 1986, the parent had accumulated earnings and profits available for distribution as dividends, and the subsid- iaries had an aggregate net deficit. During 1987 respondent received from the parent her share of a pro rata cash distribution to preferred stockholders. Held: The distribution was taxable as a dividend under section 115 of the Revenue Act of 1986, and constituted ordi- nary income. The deficit of a subsidiary does not reduce earnings of the parent for dividend purposes after a tax-free liquidation. The Sansome rule (60 Fed. (2cl) 981 [Ct. D. 607, C. B. Xl — 2, 175 (1982) J) is grounded not on a theory of continuity of the corporate enterprise but on the necessity to prevent escape of earnings and profits from taxation. 
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SUPREME Cor:RT oF THE UNITED STATEs 

Commissioner of Internal Re& cnue, peti finner, v. dfargaret R. Phi pps 
On writ of certiorari to the United States Court of Appeals for the Tenth Circuit 

[March 14, 1049] 
OPINION 

Mr. Justice MUPPPIY delivered the opinion of the Court. 
This case involves a tax-free liquidation by a parent corporation of some of its 

subsidiaries. At the time of the liquidation the parent had earnings and profits 
available for distribution, and the subsidiaries had an aggregate net deficit. 
The issue now before us is whether the rule of Commissioner v. Sansome, 60 Fed. 
(2d) 081 [Ct. D. 607, C. B. XI — 2, 17;i (1982)], requires the subtraction of the 
subsidiaries' deficit from the parent's earnings and profits, in determining 
whether a subsequent distribution by the parent constituted dividends or a 
return of capital to its stockholders, 

The Sansome case, supra, arose from a tax-free reorganization in which the 
transferor corporation had a surplus in earnings and profits available for dis- 
tribution. It was there held that those earnings and profits, for purposes of a 
subsequent distribution by the transferee corporation to its stockholders, retain 
their status as earnings or profits and are taxable to the recipients as dividends. 
The rule has been held to include liquidations of a subsidiary by its parent. 
Itofnnette v. Commissioner, 148 Fed. (2&1) 518; U. S. Treas. Reg. 101, art. 115 — 11, 
promulgated unrler the Revenue Act of 1088 and made retroactive. 

The facts were stipulated, and so found by the Tax Court. So far as relevant, 
they are as follows: In l)ecember, 1986, Nevada-California Electric Corp. liqui- 
dated five of its wholly owned subsidiaries by distributing to itself all of their 
assets, subject to their liabilities, and by redeeming and &:inceling all of their 
outstanding stock. No gain or loss on the liquidation was recognized for income 
tax purposes under section 112(b) (6) of the Revenue Act of 1086. ' On the date 
of liquidation, one of the subsidiaries had earnings and profits accumulated after 
February 28, 1918, in th& amount of $90, 862. 77. The four others had deficits 
which aggre ated $8, 147, 808. 62. On December 81, 1086, the parent had &uirnings 
and profits accumulated after February 28, 1918, in the amount of $2, 129, 957. 81, 
irhich amount does not reflect the earnings or deficits of the subsidiaries. In 
1987, Nevada-California had earnings of $890, 887. 02. In the years 1918 to 1988 
inclusive the parent and its subsidiaries filed consolidated income tax returns, ' 

Respondent was the owner of 2, 640 shares of the preferred stock of Nevada- 
California. During 1087 that corporation made a pro rata cash distribution to 
its preferred stockholders in the amount of !$f(02, 284, of which respondent re- 
ceiv«l $18, 480. The Commissioner determined that the distribution was a divi- 
dend under section 115 of the Revenue Act ot' 1986' and constituted ordinary 
income in its entirety. 

' "SEC. 112. RECOGNITION OF GAIN OR LOSS. 
"(«) GENERAI, Rvr, E. — Upon the sale or exchange of property the entire amount of the 

gain or loss, determined under section 1)1, shall be recognized, except as hereinafter 
provided in this section. 

"(b) ExcHANGEs SDLELY IN IIIND. — 
'(6) PBDDERTY BEczivED BY coBPDBATIDN oN cohIPLETE LIQUIDATIQN oF ANoTHER, — 

No gain or loss shall be recoguizefi upon the receipt by u corporation of property 
distributed in coiuplete liquidation of another corporation 

' It does not appear in what years occurred the subsidiaries' losses which resulted in their 
deficits, or to what extent they were Bet off against the uet income ot the parent in cou- 
zo)I&)&&ted return years. To the extent that such set-offs did exist, the basis of the sub- 
zidi«ries' stock to Nevada-California had been reduced aud the losses realized by the parent 
uu&) availed of for t«x purposes prior to the liquidation. U. S. Treas. Reg. 94, urt 113(b) — I, 
promulgated under the Revenue Act of 1936. 

' "SEC. 115. DISTRIBUTIONS BY CORPORATIONS. 
"(«) Dl"i"INITIDN oF DIYIDEND. — The term 'dividend' when used in this title (except in 

section 203(u) (3) uud section 207(c) (I), relating to insurance companies) means any dis- 
tribution made by a corporation to its shareholders, whether in mover or in other property, 
(1) out of ifs earnings or profifs accumulated after February 28, 1913, or (2) out of the 
cu&'nings or profits of the taxable year (computed az of the close of the taxable year without 
diminution by reason of any distributions made during the taxable year), without regard 
fo the amount of the earnings aud profits at the time the distribution was made. 

"(b) Sovucz oF DIBTB&BUT&DNs, — For the purposes of this Act every distribution is made 
out of earnings or profits to the extent thereof, and from the most recently accumulated 
curufugs or profifs. Any earnings or profifs accumulated, or increase in value of property 
Accrued, before )&lurch I, 1913, may be distributed exempt from tax. after the earnings uud 

rofits accumulated after February 28, 1913, hare been distributed, but any such t«x-free 
istribution shall bc applied against aud reduce the &&&Ijuswd basis of the stock provided in 

section 113. " 
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Of the 1987 disti'ibution, approximately 49 percent was chargeable to ear»ngs 

and profits of the taxable year. Consequently, Iespondent conceded i 
Court that that percentage of her share, or about nine thousand doll«» was 

taxable as a dividend under section 115(a) (2). The Tax Court held in hei' favoi' 

that the balance was not a taxable dividend out of earnings and profits 

theory that all of Nevada-California's accumulated earnings and profits, p us t e 

accumulated earnings and profits of the subsidiary that had a surplus, were ei'ased 

by the aggre ate deficits of the other four subsidiaries. ' 8 T. C. 190. The court 

of appeals affirmed by a divided court, 167 Fed. (2d) 117. We brought the case 

here on a writ of certiorari, 885 II. S. 807, because of its importance in the ad- 

ministration of the revenue laws, and because of an alleged conflict of the decision 

below with that of the Court of Appeals for the Ninth Circuit in Cranson v. 

United States, 146 Fed. (2d) 871. 
Conn&&isa(oner v. Sansonte, 60 Fed. (2d) 981, arose thus: A. Corporation sold 

out all its assets to B Corporation, both organized under the laws of New Jersey. 
B Corporation assumed all liabilities and issued its stock to the stockholders 
of A Corporation, without change in the proportions of their holdings. The 
only change was that the charter of B Corporation gave it slightly broader 
powers. At the time of the reorganization, A Corporation had on its books 
a large surplus and undivided profits. The new corporation made no profit 
and the company soon dissolved. The liquidating distributions in 1928, the 
year when the dissolution was begun, did not exhaust the amount of accumulated 
profits of the predecessor corporation, and the Commissioner contended that 
those distributions were taxable to the stockholders as dividends and not, as 
&laimed by them, as a return of capital. The Court of Appeals for the Second 
Circuit agreed with the Commissioner, and held that since the reorganization 
!vas nontaxable under se&!tion 202(c) (2) of ihc Revenue Act of 1921, the accumu- 
lated earnings and profits of the transferor retained their. character as such 
for tax purposes in the hands of the transferee and were consequently taxable 
on distribution as ordinary income under section 201 of the same Act. The 
view of the & ourt was thus expressed bv Judge Learned Hand: "Hence we hold 
that a corporate reorganization which results in no ' ain or loss' under section 
202(c) (2) (42 Stat. 280) does not toll the company's life as continued venture 
under section 201, and that what were 'earnings or profits' of the original, 
or subsidiary, company remain, for purposes of distribution, 'earnings or profits' 
of the successor, or parent, in liquidation. " 60 Fed. (2d) 981, 988. The rule 
has been consistently followed judicially ' and has received explicit congressional 
approval. ' 

The rationale of the Sansome decision as a "continued venture" doctrine has 
been often repeated in the eases, and in some of them the fact that the successor 
corporation has diifered from the predecessor merely in identity or form' has 
lent it plausibility. Other cases, however, demonstrate that the "continued ven- 
ture" analysis does not accurately indicate the basis of the decisions. The 

' Respondent agrees that the earnings and profits of the subsidiary with a surplus become, 
by virtue of the Sanaome rule, earnings and profits of the parent, whatever the ultimate treatment of the deficits of the other subsidiaries. ' Section 201 of the 1921 Act specifies what corporate distributions are taxable aa divi- dends; section 202(c) (2) provides for the nonrecognition of gain or loss from certain corporate reorganizations. ' Commissioner v. 34unter, 881 U. S. 210 [Ct. B. 1685, C. B. 1947 — 1, 48]; United States v. Ifauffmann, 62 Pied. (2d) 1045; Ifurcbiacnia Estate v. Commissioner, 76 Fcd. (2d) 641; R'arter v. Itelvering, 79 Fed. (2d) 12; eeordag Entcrtirises, Ltd. , v, Commissioner, 126 Fed. (2d) 884; Reed Drug Cn. v. Commisaioner, 180 Fed. (2d) 288; Robinette v. Comm(t- 
v. Tait, 61 Fed. 24 
sioner, 148 Fed. ('26) 518; Putnam v. Commissioner, 149 Fed. (26) 721, S I C d 

same result independently. 
( ) 904, ivbicb was decided a few months after Sansome and re b d the a reac e 

' The Senate I'!nance Committee Report on section 115(h) of the Revenue Act of 1986, S. Rept. No. 2156. 74th Cong. , 26 sess. , p. 19 (C. B. 1989 — 1 (Part 2), 678, 690), recognized 
change in existfn Iaw, but w 
the rule of the Sansame case, and said that the amendment mad b th t A t ' t d d was added only in the interest of clarity. U. S. Treas. Reg. 

86 Act, mcarpcratca the substance of the rcp , ar, 5 — 11, promulgated under the 19 . v nue c o . amended section 115(b) only by extending its application tc ti n iona o "propert! or money" as well as of "stock or securities"; the effect was ta ze wi sec ion 12(b) (6) and &'7); and Regulatio z c„, „c„„a„„. , Bc' „, as, amended t o o m The I ter al Revenue Cad 
Section 501 of the Second Revenue Agct of 1940 added section 1 Revenue Code, to elaborate the law with regard to th a i - nd roti& Tl ot o an i tb 6th C 8d 41 (C B 1940— 

gd , 2 (& B. 1940-2, 528, 546-547), bo th unde which the earnin s and profits of tb p s o the transferor become the earnings and profits of i . . p. n. The reports do not mention deficits. ee, e. g. , 3turri&isnn'a Estate v. Ccmmtaeion C &oner, Reed Drug Co. v. Co s oner, Unsted 
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rule that earnings and profits of a corporation do not lose their character as 
such by virtue of a tax-free reorgimization or liquidation has been applied where 
more than one cotI&oration has been absorbed or liquidated, ' where there has 
been a "split-off" reorganization, " and where the reorganization has resulted in 
substantial changes in the proprietary interests. " 

In Commissior&cr v. &jfuntcr, 881 U. 8, 210, this Court reversed a decision of 
the Court of Appeiils for the Third Circuit which had held in favor of the 
taxpayer on the ground that the ownership of the successor corporation was so 
different from that of the two predecessors that there was not sufficient continuity 
of the corporate entity to apply the Sansome doctrine. The opinion of the Court 
stated our uniinimous view of the basis of the rule: »A basic principle of the 
income tax laws has long been that corporate earnings and profits should be 
taxed when they are distributed to the stockholders who own the distributing 
corporation. e s "' Thus unless those earnings and profits accumulate&i by 
the predecessor corporations and undistributed in this reorganization are deemed 
to have been acquired by the successor corporation and taxable upon distribution 
by it, they would escape the taxatioii which Congress intended. ' e ' The 
congressional purpose to tax all stockholders who receive distributions of cor- 
porate earnings and profits cannot be frustrated by any reorganization which 
leaves earnings and profits undistributed in whole or in part. " 881 U. S. at 
214, 215. See itfttrc)ifsor&'3 Estate v. Comr&&issiotier, 70 Fed. (2d) 641, 042; 
Putnasn v. Vnited States, 149 Fed. (2d) 721, 720; Samt&e/ I. Slot. er, 0 T. C. 884, 
886. We eonelude from the cases that the Sansome rule is grounded not on a 
theory of continuity of the corporate enterprise but, on the necessity to prevent 
escape of earnings and profits from taxation. 

The decision of the Court of Appeals for the Second Circuit in IIarter v. Ifclt&er- 
ing, 79 Fed. (2d) 12, is not inconsistent with this view. In that case the situation 
was as follows: A Corporation and B Corp&irat;on, each of which harl accumu- 
lated earnings and profits inerged to form C Corporation. By the operation of 
the Sansome rule, the earnin 8 an&i profits ret iini d iheir character as such in 
the hands of C. Sometiine later, D Corporation acquired all the stock of C, 
and thereaftei liqui&l ited it in a tr;insacti&&n in whicli no gain or loss was reco- 
nized. At the time of the liquidation of C Corporati&&n, D Corporation, the 
parent, had a deficit in earnings and profits. Tlie court held, in deterinining 
the amount of eainings and profits available to D Corporation afl. er the liqui- 
&lation for distribution as iiividends, that its deficit shoulil be &leducted from 
the accumulated eainings and profits acquirecl from its subsidiary. It is vigor- 
ously contended that the logic of the Harter case compels the allowance of a 
deduction of the deficits of the subsidiaries from the accuinulated earnings and 
profits of the parent. We believe this view to be the product of inadequate 
analvsis. " The dif'ference between the Harter situation and the problem bef&ire 
us may perhaps be clarifie by comparing them taxwis&. if neither liquidation h&id 
occurred. Briefiy stated, in the c:ise of a distribuii&m to a corporation with a 
deficit from either current or prior losses, the corporation receiving the distri- 
butiou has no taxable income or earnings or profits available for current dis- 
tribution until current income exceeds &. urrent losses, and no accumulated 
earnings or profits until its a. ctu;il deficit from prior losses is erased. See 1 
Mertens, Law of Federal Incoine Taxation, section 9. 80, and cases cited therein 
n. 44 et seq. In the instant situation, however, the parent did have accumulated 
earnings and profits available for distribution as dividends, absent the liqui- 
dation. Congressional intent to tax such earnings und profits on their distri- 
bution cannot be prevented by the fact of an intervening reor anization or 
liquidation. " 

'IIarter v. Helverinq, Baker v. Commissioner, supra, n. 6. 
&~ Barnes v. United States, 22 I&'ed. Supp. 282 [Ct. D. 1332, C. B. 1938 — I, 240]; Estate of 

AfcClintic. 47 B. T. A. 188; Stella IC. Afan&tpcl, 5 T. C. 684. 
n Commissioner v. . &i»stir, supra, n. 6. 
"See note, Tlie Effect of Tax-Free Reorganizations on Subsequent Corporate Distribu- 

tions, 48 Col. L. Rev. 281; Atlas, The Case of the Disappearing Earnings and Profits, in 
Seventh Annual Institute of Ii'e&leral Taxation. 1155; cf. I Mertens, Law of Federal Incoine 
Taxation, section 9. 58 (1942); 1 Montgomery, Federal Taxes — Corporations and Partner- 
ships 1948-49, 154 (1948); Given, Iiecent Trends Under the Sansome Rule, in Sixth 
Annual Institute on Ii'ed&"ral Taxation. 338; cf. Rudick, "Dividends" and "Earnings or 
I'rofits" Under the Incomo Tax Law: (, "orporate Non-Liquidating Distributions, 89 U. Pa. 
L. Rrv. 865, 896. 

"So&rior Investment Co. , 2 T. C. 124, did not involve the question before us, but was 
est&cerned with the applicability, for purposes of computing surtax on undistributed profits, 
of sections 2&i(c) (I) and 26(c) (3) of the Revenue Act of 1936, tlie latter as amended by 
section 5&01(a) (2) of the ltevenue Act of 1942, to the transferor corporation in a tax-free 
reorganizatio». Tlie question of "inheritance" of a deficit was not in issue. See Green, 
supra, note 1", at 341. 



$ 115, Art. 115-11, Regs. 94. j 176 

The operation of the Sansome rule on the taxation of corporate distributions 

is brought into high relief by consideration of the economic relation between 

a parent corporation and its subsidiary. Congress requires that earnings and 

profits, current or accumulated, be taxed to the recipients thereof' as dividends 

on their distribution. " If a subsidiary has a surplus in earnings and profits, 

the parent has a choice of two methods by which it may "realize" this surplus. 

It may cause the subsidiary to declare a dividend, or it may liquidate its interest 

or part of its interest in the subsidiary. In the former case, the distribution 

would of course be taxable as ordinary income to the parent insofar as that 
distribution, plus the parent's other incoine, represented net income to it. If 
the parent uses the second method, two alternatives again are available: the 

liquidation may take the form of a sale outright, or may be performed within 

the framework of the reorganization sections of the Internal Revenue Code or 

its predecessor acts. If the former, gain is of course realized, and is also 
recognized for tax purposes. We note in passing, in this connection, that such 

gain will correspond, if at all, only by coincidence with the amount of earnings 
and profits of the subsidiary. If the latter, Congress has determined that the 

gain shall not be reco nized at that time, but that such recognition shall be de- 

ferred. If the subsidiary has a deficit in earnings and profits, the deficit may be 
"realized" bv the parent only by liquidation, and the same two alternatives are 
present as when the subsidiary has a surplus: sale, and reorganization within 
section 112. Again, in the former case, loss is realized and also recognized. 
And in the case of a reorganization or liquidation in the framework of the Code, 
the recognition of loss is deferred by congressional mandate to a later time. 

If the assets of the parent and subsidiary are combined via a tax-free reor- 
ganization or liquidation, the effect of the Sansome rule is simply tliis: a dis- 
tribution of assets that ivould have been taxable as dividends absent the reor- 
ganization or liquidation does not lose that character by virtue of the tax-free 
transaction. Respondent's contention that the logic of the Sansome rule requires 
subtracting the deficit of the subsidiary from the earnings and profits of the 
parent as a corollary of carrying over the earnings and profits of the subsidiary 
has a superficial plausibility; but the plausibility disappears when it is noted 
that the taxpayer thus attempts to obtain an advantage taxwise that would not 
be available absent the liquidation, since there is no way to "declare" a deficit, 
and thus no method of loss realization open to the parent parallel to a. declara- 
tion of dividends as a mode of realizing the profits of a subsidiary. 

It is urged upon us that the deficits of the subsidiaries should be subtracted 
from the earnings and profits of the parent in order to make the tax consequences 
of the liquidation correspond with corporate accounting practice. The answer 
is brief. The Sansome rule itself, as applied to earnings and profits, has never 
been thought to be controlled by ordinary corporate accounting concepts; its 
uniform effect is to treat for tax purposes as earnings or profits assets which 
are properly considered capital for many if not most corporate purposes, and 
it has long been a commonplace of tax law that similar divergences often occur. 
See Commissioner v. Wheeler, 324 U. S. 542, 540 [Ct. D. 1637, C. B. 1945, 3491| 
Putnam v. United Btates, 149 Yed. (2d) 721, 720; 1 3Iertens, op. cit. section 9. 33; 
Rudick, op. cit. 878 — 900. 's 

Congress has expressed its purpose to tax all stockholders who receive distri- 
butions of earnings and profits. In order to facilitate simplificaii m f t 

nancia s ructures, it has further provided that certain intercorporate transac- 
tions shall be free of immediate tax consequences to the corporations. There 
has been judicially superimposed by the Sansome rule, with the subsequent 
explicit ratification of Congress, the doctrine that tax-free reorganizations shall 
not disturb the status of earnings and profits otherwise available for distribution. 

u The operation of the Saasome rule is restricted of cour are aot considered to be distrib t d t 
in a tax-free reorganization. Commissioner v. Munter, 881 U, S. 210, 21— 

e is ri u e o its own stockholders b the transf r r 
Bi, s, r 8 T C 884 Cf U'$ T„, s'~~R~, "' 1'll, ", "t'~29 
t -f o ' 

fio o ' o 't to~kholfi of th t u Respondent's brief sets out se~verai h othetica fi~ ypo s zeal examples of reo g nizatm 
g t ails to take into account the differ p as or s tm, w ic is a sammar7 of the opsraticns g i, a e concept of gain or loss, which reports the effect of the tax 

po e psrmutatmas aafi combinations of th iva ence o surplus or deficit in the accounts of the subsidiarf 
e coincidence. Consider for example tb cquires a the stock of another which at the time has a large rv is soon qu~)fated, the fisficit wfii still bs large, aafi th s oa e iquidation. See the first two texts cited note 12 supra. ) 
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nevada-California at the time of the 19?7 distribution to respondent had such 
earnin "s and profits. Since ive believe that to allow deduction from these earn- 
ings of the deficits of its subsidiaries would be in effect to recognize losses the 
tax effects of which Congress has explicitly provided should be deferred, the 
judgment of the court of appeals is reversed. 

Revel scd. 
. 'ilr. Justice DovnLAs concurs in the result. 

SUPPLEMENT H. — NONRESIDENT AI. IEN INDIVIDUALS 

SECTION 214(a) (7). — DEDI CTIONS ALLOWED 
INDIVIDUALS: BA. D DFBTS 

ARTIGLE 155' REGULATIGNR 69: Reserve 
for bad debts. 

REVENUE ACT OF 1926 

Use of bad debt reserves by dealers in personal property who report 
sales income on the installment basis; I. T. 2865 (C. B. VI — 1, 69 (1927) ) 
modified. (See I, T. 3957, page 65. ) 





EMPLOYMENT TAX RULINGS 

INTERNAL REVENUE CODE 

CHAPTER 9, SUBCHAPTER A. — FEDERAL INSURANCE CONTRIBUTIONS 
ACT 

SEOTzoN 1426: Definitions. 
REOULArzoivs 106, SEOTloN 402. 204: Who are 

employees. 
(Also Subchapter C (Feder al Unemployment 

Tax Act), Section 1607; Regulations 107, 
Section 403. 204; and Social Security A. ct, 
Sections 811 and 007; Regulations 91 and 
00, Articles 3 and 205. ) 

1940 — 9-13076 
Mim. 6381 

Status for Federal employment tax purposes of directors and other 
individuals performinS' services on committees of banks. 

Mimeo"„raph o217 (O. B. 1941 — 2, 220) modified, and S. S, T. 82 (C. B. 
1987-1, 972) revoked. 

TREASURY' DEPARTMENT 
OFFICE OF COMMIsSIONER OI' INTERNAL REVENUE& 

Washington S5, D. C. , iV arch 88, 1ÃqO. 

Collectors of Interna/ Revenue and Others C'oncerned: 
1. The Bureau of Internal Revenue has given further consideration 

to the status under Titles VIII and IX of the Social Security Act, , the 
Federal Insurance Contributions Act, and the Federal Unemploy- 
ment Tax Act of directors of banks who are appointed to and serve on 
various committees of banks. The provisions of this mimeograph 
relating to the status of directors have application only with respect, 
to directors serving on those committees which are created pursuant, to 
a Federal or State statute or corporate bylaws, or pursuant to authority 
vested in the board of directors. 

2. Section 402. 204 of Regulations 106 and section 403. 204 of Regu- 
lations 107, issued pursuant to the Federal Insurance Contributions 
Act and the Federal Unemployment Tax A. ct, respectively, provide 
that a director of a corporation, as st&eh, is not an employee of the cor- 
poration. These sections further provide that a director who per- 
forms services for the corporation othet than those required by attend- 
ance at and participation in meetings of the board of directors may be 
an employee of the corporation. Regulations 01 and 00, issued pur- 
suant, to Titles VIII and IX, respectively, of the Social Security Act, 
contain similar provisions. The regulations, however, do not provide 
that a director is under all circumstances an employee with respect to 
services performed othe~ than by attendance at and participation in 
meetings of the full board of directors, but rather leave open for con- 
sideration in each case the question of whether such other services are 
performed under an employer-employee relationship. 

3. Where a committee of the type to which this mimeograph relates 
is compl ised entirely of directors, it, is presumed that each member of 
the committee is acting in his capacity as a, director, as such, within 

(179) 
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the meaning of Regulations 106 and 107, supra, and therefore is not an 

employee for I'ederal employment tax purposes. Where the mem- 

bership of a coInmittee of the type here involved consists primarily of 

directors but includes one or more individuals who are not directors 

and the manner of operation of such committee does not differ ma- 

terially from that usually present in cases involving committees com- 

posed solely of directors, each director appointed to and serving on 

such committee is deemed to be acting in his capacity as a director, 

as such, and accordingly should not be treated as an employee. With 

respect to those committee members who are not directors there is a 

presumption that the relationship of employer and employee exists 

between the bank and such individuals and in accordance with the pre- 

sumption they must be treated as employees unless and until the em- 

ployer is advised in writing by the collector of internal revenue or the 

Commissioner that on the basis of evidence submitted it has been 

determined that the presumption has been rebutted. 
4. The position of the Bureau as set forth in Mimeograph 5217 

(C. B. 1941 — 2, 220), dated July 15, 1941, ho]ding that directors of. 

banks performing services on various committees of the banks are 

employees thereof for social security and employment tax purposes, 
is modified to the extent of its inconsistency with the foregoing. In 
view of the promulgation of this mimeograph the ruling published as 

S. S. T. 82 (C. B. 1987 — 1, 872) is revoked. 
5. This mimeograph is to be applied with retroactive effect, subject 

to the applicable statute of limitations. 
6. Correspondence in regard to the contents of this mimeograph 

should refer to its number and to the symbols Em T: RR. 
GEO. J. SCHOENEMAN& 

Commusri oner. 

CHAPTER 9, SUBCHAPTER C. — FEDERAL UNEMPLOYMENT TAX ACT 

SEGTIQN 1607: Definitions. 
REGAL ~TICNS 107. SEcTIoN 408. 204: Who are employees. 

Directors and other individuals performing services on committees 
of banks. (See Mim. 6881, page 179. ) 

TAXES UNDER SOCIAL SECURITY ACT 

TITLE VIII. — TAXES WITH RESPECT TO EMPLOYMENT 

SEcTIoN 811: Definitions. 
REGULATICNs 91, ARTICLE 8: Who are employees. 

Directors and ot, er other individuals performing services on committees 
of banks. (See Mim. 6881, page 179. ) 

TITLE IX. — TAX ON EMPLOYERS OF EIGHT OR MORE 
SEcTIox 907: Definitions. 
REGOLATIoxs 90, ARTIcLE 205: Employed individuals. 

irectors and other individuals performing services on commit- 
tees of banks. (See Mim. 6881, page 179. ) 



MISCELLANEOUS TAX RULINGS 

ESTATE TAX 

INTERNAL REVENUE CODE 

REGULATIONs 105, SEcrIoNs 81. 2, ETc. 1949-12-13103 
T. D. 5699 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER B, PART 81. — 
ESTATE TAX UNDER CHAPTER 8 OF THE INTERNAL REVENUE CODE, AS 
AMENDED 

Regulations 10o arnendecl to conform to the Revenue Act of 1948 
[C. B. 1948 — 1, 211], and to I'ublic I. aw 869, Eightieth Congress 
[C. B. 1948-2, 828]. 

TREASURY DEPARTMENT& 
OFFICE OF COMMISSI()NER OI INTERNAL REVENUEy 

Wash~'ncZton Per, D. C. 
To CoZleetore of EnternaZ ZevenMe ancE Others Conoernect: 

On November 6, 1948, notice of proposed rule making, regarding the 
estate tax provisions of the Revenue Act of 1948 [C. B. 1948 — 1, 211], 
enacted April 2, 1948, and Public Law 869, Eightieth Congress [C. B. 
1948 — 2, 323], approved July 1, 1948, was published in the Federal 
Register (13 F. R. 6564). After consideration of all such relevant 
matter as was presented by interested persons regarding the rules 
proposed, the amendments to Regulations 105 |26 CFR, Part 81] set 
forth below are hereby adopted. Such amendments are necessary in 
order to conform such regulations to the Revenue Act of 1948 and 
Public law 869, Eightieth Congress. 

PARAGRAPH 1. Section 81. 2, as amended by Treasury Decision 5239 
[C. B. 1943, 1081], approved March 10, 1943 t 26 CFR 81. 2], is further 
amended by striking out the next to the last sentence. 

PAR. 2. There is inserted immediately preceding section 81. 8 [26 
CFR 81. 8] the following: 

SEC. 868. CREDIT FOR GIFT TAX. (REVENIIE ACT OF 1948; 
ENACTED APRIL 2, 1948. ) 

(a) Section 818 (a) (2) (A) of the Internal Revenue Code (relating to 
credit for gift tax) is hereby amended by inserting before the period at 
the end thereof the following: "reduced by the aggregate amount of the 
decluctions a)lowed under subsections (d) and (e) of section 812. " 

(b) Subparagraph (B) of section 818(a) (2) of the Internal Revenue 
Code (relating to credit for gift tax) is hereby amended to iead as 
follows: 

"(B) In applying, with respect to any gift, the ratio stated in 
subparagraph (A), the value at the time of the gift or at the 
time of the death, referred to in such ratio, shall be reduced- 

"(i) by such amount as will properly reflect the amount 
of such gift which was excluded in determining (for the 
purposes of section 1008(a), or of section 504(a) of the 

(181) 
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Revenue Act of 1932) the total amount of gifts made during 

the year in which the gift was made; 
"(ii) if a deduction with respect to such gift is allowed 

under section 812(e) (the so-called 'marital deduction')— 
then by an amount which bears the same ratio to such value 

(reduced as provided in clause (i) of this subparagraPh) as 
the aggregate amount of the marital derluctions allowed 
under section 812 (e) bears to the aggregate amount of such 
marital deductions computed without regard to subpara- 
graPh (H) of section 812(e) (1); and 

"(iii) if a deduction with respect to such gift is allowed 
under section 812(d) (the so-called 'charitable deduc- 
tion') — then by the amount of such value, reduced as 
provided in clause (i) of this subparagraph. 

"(C) (Vhere the decedent was the donor of the gift but, under 
the provisions of section 1000(f), the gift was considered as 
made one-half bv his spouse- 

"(i) the term 'the amount of the tax paid under chapter 
4, ' as used in subparagraph (A) of this paragraph, includes 
the amounts paid with respect to each half of such gift, 
the amount paid with respect to each being computed in the 
manner provided in subparagraph (D); and 

"(ii) in applying, with respect to such gift, the ratio 
stated in subparagraph (A) of this paragraph, the value 
at the time of the gift or at the time ot the death, referred 
to in such ratio, includes such value with respect to each 
half of such gift, each such value heing reduced as provided 
in clause (i) of subparagraph (B) of this paragraph. 

"(D) (i) For the purposes of subparagraph (A), the amount 
of tax paid under chapter 4, or under Title III of the Revenue 
Act of 1932, with respect to any gift shall be an amount which 
bears the same ratio to the total tax paid for the year in which 
the gift was made as the amount of such gift bears to the total 
amount of net gifts (computed without deduction of the spe- 
cifrc exemption) for such year. 

"(ii) For the purposes of clause (i) the 'amount of such gift' 
shall be the amount included with respect to such gift in de- 
termining (for the purpose of section 1003(a), or of section 
504(a) of the Revenue Act of 1932) the total amount of gifts 
made during such year, reduced by the amount of any deduction 
allorved with respect to such gift under section 1004(a) (2), 
or under section 505(a) (2) of the Revenue Act of 1932 (the 
so-called 'charitable deduction'), or under section 1004(a) (3) 
(the so-called 'marital deduction'). " 

(c) Section 936(b) (1) of the Internal Revenue Code (relating to 
credit for gift tax) is hereby amended by inserting after the words "entire gross estate" in clause (A) thereof the following: "reduced by the aggregate amount of the deductions allowed under subsections (d) and (e) of section 812". 

(d) Paragraph (2) of sertion 930(b) of the Internal Revenue Code (relating to credit for gift tax) is hereby amended to read as follows: 
"(2) In applying, with respect to any gift, the ratio stated in clause (A) of paragraph (1), the value at the time of the gift or at the time of the death, referred to in such ratio, shall be reduced— "(A) by such amount as will properly reflect the amount of such gift which was excluded in determining (for the purposes of section 1003(a), or of section 504(a) of the Reven A. t f 19 2 3 l the total amount of gifts made during the year in which the gift was made; 

"(B) if a deduction with respect to such gift is allowed under section 812(e) (the so-called 'marital deduction') — then by an amount which bears the same ratio to such value (reduced as provided in subparagraph (A) of this paragraph) as the aggre- gate amount of the marital deductions allowed under section 
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812(e) bears to the aggregate amount of such marital deduc- 
tions computed without regard to subparagraph (H) of section 
812(e) (1); and 

"(C) if a deduction with respect to such gift is allowed under 
section 812(d) (the so-«alled 'charitable deduction') — then by 
the amount of such value, reduced as provided in subparagraph 
(A) of this yaragraph. 

"(3) 4&&'here the decedent was the donor of the gift but, under the 
provisions of section 1000(f), the gift was considered as made one- 
half by his spouse— 

"(A) the term 'the amount of the tax paid under chapter 4, ' 

as used in paragraph (1) of this subsection, includes the 
amounts paid with respect to each half of such gift, the amount 
paid with respect to each heing computed in the manner pro- 
vided in paragraph (4); and 

"(B) in applying, with respect to such gift, the ratio stated in 
clause (A) of paragraph (1), the value at the time of the 
gift or at the time of the death, referred to in such ratio, in- 
cludes such value with respect to each half of such gift, each 
such value being reduced as provided in subparagraph (A) of 
paragraph (2). 

"(4) (A) For the purposes of paragraph (1), the amount of tax 
paid under chapter 4, or under Title III of the Revenue Act of 1932, 
with respect to any gift shall be an amount which bears the same 
ratio to the total tax paid for the year in which the gift was made 
as the amount of such gift bears to the total amount of net gifts 
(computed without deduction of the speciiic exemption) for such 
year. 

"(B) For the purposes of subparagraph (A) the 'amount of such 
gift' shall be the amount included with respect to such gift in 
determining (for the purposes of section 1003(a), or of section 
504(a) of the Revenue Act of 1932) the total amount ot gifts 
n&ade during such year, reduced by the amount of any deduction 
allowed with respect to such gitt under section 1004(a) (2), or 
under se«tion 505(a) (2) of the Revenue Act of 1932 (the so-called 
'charitable deduction'), or under section 1004(a) (3) (the so-called 
'marital deduction'). " 

(e) The an&endments made by this section shall be applicable only with 
respect to the estates of decedents dying after December 31, 1947. 

PAIL 8. Section 81. 8, as amended by Treasury Decision M89 [26 
CPR 81. 8], is further amended to read as follows: 

SEc. 81. 8. Cszn&T ron GxrT Tsx. — (a) Vrtority of &re&tits. — If the decedent died 
after October 21, 1942, the credits authorized against. the basic estate tax imposed 
by section 810 or section 800 are to be deducted in the following order: First, 
the credit for estate, inheritance, legacy, or succession taxes under section 
81. 9, second, the credit for gift tax under paragraph (b) of this section, and, 
third, the credit for gift tax under paragraph (c) of this section. If the 
decedent died on or before October 21, 1942, such credits are to be deducted 
in the following order: first, the credit for gift tax under paragraph (b) of 
this section, secon&t, the credit for gift tax under paragraph (c) of this section, 
and, ttsh d, the credit for estate, inheritance, legacy, or succession taxes under 
section 81. 9; 

(b) Credit for &tift taz paid un&ter Revenne Act of 19' — Credit against the 
basic estate tax imposed by section 810 or section 860 is authorized by section 
813(a) (1) for gift tax paid under the Revenue Act of 1924 in respect of 
property included in the gross estate. If the decedent died on or before 
October 21, 1942, such credit may not exceed the total amount of the basic 
&' state tax; if the decedent died after such &late, such credit may not exceed 
the amount of such estate tax after deduction of the credit allowed, if any, 
for estate, inh«ritan«, le, acy, or suc«ession taxes paid to any State or Terri- 
tory, possession of the United States, or the District of Columbia. (See section 
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81. 9, ) No credit for gift tax paid under the Revenue Act Act of' 1924 is allowable 

against the additional estate tax imposed bv section 985. 
If only a part of the property included for the purpose of the gi t tax 

imposed for a certain calendar year under the Rev 924 1 

included in the decedent's gross estate for the p p ur ose of the estate tax, the 
n amount which bears 

gl ft tax paid in respect of such part of the property is a 

the same ratio to the total gift tax paid for such calen y dar ear as the value 
of ifts included for 

0 suc f h part of the property bears to the total amount o g 

the purpose of the gift tax imposed for such year. For the pu p 
' 

g r ose of computin 

this proportion, the values finally determined for the purpose of the gift tax will 

control. 
(c) Credit for gift taa paid under chapter II. of the Internal Revenue Code 

or under the Revenue Act of 1982. — (1) In general. — Credit against both the 

b 
' t t t ed by section 810 or section 860 and the additional estate 

asic es a e ax impose y s 
2 and 986(b) for tax imposed by section 985 is authorized by sections 818(a) ( ) an 

gift tax paid under chapter 4 of the Code or under the Revenue Act of 1932 

in respect of property included in the gross estate. 
The credit is allowable even though the gift tax is paid by the executor after 

the decedent's death and the amount of the gift tax is deductible from t e gross 

estate as a debt of the decedent. 
The credit under this paragraph in respect of any gift included. in the gross 

estate is limited to the smaller of the following amounts- 
(i) the amount of gift tax paid in respect of such gift, computed as set 

forth under subparagraph (2) of this paragraph. 
(ii) the amount of the basic and additional estate taxes attributable to 

such gift, computed as set forth under subparagraph (8) of this paragraph. 
Where more than one gift is included in the gross estate of a decedent dying 

after December 81, 1947, a separate computation of the two limitations on the 

credit is to be made with respect to each gift. 
(2) First limitation, . — If only one gift was made during a certain calendar year, 

and such gift is wholly included in the decedent's gross estate for the purpose 
of the estate tax, the credit lvith respect io such gift is limited to the amount of 

the gift tax paid for such calendar year. If more than one gift was made during 

a certain calendar year, the credit with respect to any such gift which is in- 

cluded in the decedent's gross estate for the purpose of the estate tax is limited 
to an amount, A, which bears the same ratio to B (the total gift tax paid for 
such calendar year) as C (the amount of such gift, reduced by any portion of such 
amount excluded under section 1008(b) of the Code or section 504(b) of the 
Revenue Act of 1982 or deducted under section 1004(a) (2) or (8) of the Code or 
section 505(a) (2) of the Revenue Act of 1982) bears to D (the total amount of 
net gifts for such year, computed without deduction of the specific exemption). 
The values finally determined for the purpose of the gift tax are to be used 
in computing this ratio, irrespective of the values determined for the purpose of 
the estate tax. A like computation is to be made in case only a portion of any 
gift is included in the decedent's gross estate for the purpose of the estate tax. 

Example. A donor, who had used $20, 000 specific exemption in prior years, 
made gifts during the calendar year 1948 on which gift tax was determined as 
shown below: 

Gift of property to son on February 1 
Gift of property to wife on May 1 
Gift to charitable or anization on May 15 

Total gifts 
Less exclusions ($8, 000 for each gift) 

Total included amount of ifts 
Marital deduction (for gift to wife) 
Charitable deduction 
Specific exemption 

Total deductions 

Net gifts 
Total gift tax paid for calendar year 1948 

$18, 000 
86, 000 
10, 000 

109, 000 
9, 000 

100, 000 
$48, 000 

7, 000 
10, 000 

60, 000 

40, 000 
8, 600 
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The donor's gift to his wife was made in contemplation of death and is there- 
after included in his gross estate for the purpose of the estate tax. Under the 
"first limitation, " the credit with respect to such gift cannot exceed 
40, 000 (gift to wife, less $3, 000 exclusion and 

$43, 000 marital deduction) 
50, 000 (total amount of net gifts increased by 

X$3, 600 (gift tax paid) =$2, 880 

specific exemption allowed) 

(3) Second limitation. — The credit with respect to any gift of property in- 
cluded in the gross estate for the purpose of the estate tax is also limited to an 
amount, E, which bears the same ratio to F (the total gross basic and additional 
estate taxes, reduced by any credit under paragraph (b) of this section, and, in 
case the decedent died after October 21, 1942, by any credit under section 81. 9) 
as 6 (the value, adiusted as hereinafter indicated, of such property transferred 
by gift and included in the gross estate) bears to H (the value of the entire 
gross estate, reduced, in case the decedent died after December 31, 1947, by the 
total deductions allowed under section 812 (d) and (e)). In computing this 
ratio, the value of the property transferred by gift. and included in the gross 
estate (amount 6 of the ratio) is the value determined for the purpose of the 
gift tax or the value determined for the purpose of the estate tax, whichever 
is lower. Such value (amount G of the ratio) does not include the portion, 
if any, of the gift excluded, under section 1003(b) of the Code or section 504(b) 
of the Revenue Act of 1932, in determining the gift tax. For example: A donor, 
in contemplation of death, transferred property valued at $100, 000 to his five 
children in 1941 and paid the resulting gift tax. The amount of $20, 000 was 
excluded under the provisions of section 1003(b) (2), and the amount of $80, 000 
was included for the purpose of the gift tax. The property is thereafter included 
in his gross estate for the purpose of the estate tax at a value of $90, 000. The 
lower of the two values ($90, 000) is to be used in computing the second limita- 
tion. Amount G of the ratio is $72, 000, the value 

of the portion of the gift included for the purpose of the gift tax. 
If in determining the estate tax in the ease of a decedent who died after 

December 31, 1947, a "marital deduction" under section 812(e) or a "charitable 
deduction" under section 812(d) is allowable for a portion of a particular gift, 
then in computing the "second limitation" such portion of the gift is not to be 
included in amount G of the ratio. (See sections 81. 47a to 81. 47e, inclusive, 
relating to the marital deduction, and sections 81. 44 to 81. 47, inclusive, relating 
to the charitable deduction. ) Therefore, if a particular gift is made solely 
to the decedent's surviving spouse or solely to a charitable, etc. , organization, 
and a deduction under section 812 (d) or (e) is allowed for the full value of 
the gift, no credit with respect to such gift may be taken. If the gift was 
(in whole or in part) to the decedent's surviving spouse, and. if the aggregate 
marital deduction allowed is less than the amount of such deduction computed 
without regard to the limitation stated in section 81. 47d, then the portion of 
the gift which is not to be included in computing the "second limitation" is 
an amount, I, which bears the same ratio to J (the amount of such gift not 
excluded in determining the gift tax, and for which a marital deduction would 
be allowed except for the limitation stated in section 81. 47d) as K (the aggregate 
marital deduction allowed) bears to L (the aggregate marital deduction com- 
puted without re'ard to the limitation stated in section 81. 47d). 

Example. The facts are the same as in the example in subparagraph (2) 
of the computation of the "first limitation" with the following additions. The 
donor was survived by his wife. The value of the donor's gross estate is 
$350, 000. Assume that a marital deduction of $150, 000 is actually allowed in 
determining the net estate, and that the amount of such deduction computed 
without regard to the limitation under section 81. 47d is $250, 000. There is 
no charitable deduction allowed in this example for the purpose of' the estate 
iax. The total basic an(1 additional estate taxes less the credit allowed under 
section 81, 9 amount to $17, 500. No credit under paragraph (b) of this section 
is allowed in this example. The property given by the donor to his wife is 
included in the ross estate at a value of $90, 000, and is property for which 
a marital deiluction may be taken. The value of $86, 000 determined for the 

B455i6 - -40 iB 
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purpose of the gift tax is lower than such value determined for the purpose 

of the estate tax and is, therefore, to be used in computing the "second limita- 

tion, " as shown below: 

Portion of gift included for the purpose of the gift tax ($86, 000 less 

$8, 000 exclusion) $88, 000 

Portion of gift so included and for which a marital deduction is allowed 

in determining the estate tax— 
150, 000 (marital deduction portion of gift so included 

allowed for purpose of and for which a marital de- 
estate tax) X$83, 000 duction would be allowed in =$49, 8pp 

250, 000 (marital deduction full except for limitation under 
computed without regard section 81. 47d 
to limitation under section 
81. 47d) 

Portion of gift to be used in computing the "second limitation" ($88, 000 
less $49, 800) $88, 200 

"Second limitation" upon the credit with respect to such gift— 
total basic and additional 

X$17, 500 taxes less credit under section =$2, 905 
200, 000 (gross estate less 81 9 

marital and charitable de- 
ductions) 

Since the amount of the "first limitation" upon the credit ($2, 880) is lower, 
such amount is the allowable credit. 

(4) Credit for "split gifts. " — Where the decedent made a gift of property 
which is thereafter included in his gross estate, and, under the provisions of 
section 1000(f), such gift was considered for the purpose of the gift tax as made 
one-half by the decedent and one-half by his spouse, credit against the estate tax 
is authorized for the gift tax paid with respect to both halves of the gift. The 
"first limitation" is to be separately computed with respect to each half of the 
gift. For example: A donor, in contemplation of death, transferred property 
valued at $106, 000 to his son on June 1, 1948, and he and his wife consented that 
the gift should be considered as made one-half by him and one-half by his wife. 
Assume that the property is thereafter included in the donor's gross estate for 
the purpose of the estate tax. Under the "first limitation" the amount of the gift 
tax of the donor paid with respect to the half of the gift considered as made by him 
is determined to be $11, 250, and the amount of the gift tax of his wife paid with 
respect to the half of the gift considered as made by her is determined to be 
$1, 200. Under the "second limitation" the amount of estate tax attributable to 
the property is determined to be $28, 914. The credit allowed ($11, 250 plus $1, 200) 
is $12, 450. 

(5) Allocatio~ of credit. — The amount computed under the lower of the two 
limitations is the total credit authorized with respect to the gift against both 
the basic and additional estate taxes. The amount of such credit authorized 
against the basic estate tax is the lower of (i) the amount computed under the "first limitation" and (ii) the amount of the basic estate tax attributable to the 
gift, computed in the manner described under the "second limitation. " The 
amount of such credit authorized against the additional estate tax is the lower oi (e) the amount computed under the "first limitation" less the credit allowed against the basic estate tax and (b) the amount of the additional estate tax attributable to the gift, computed in the manner described nd th " d limitation. " 

PAR. 4. There is inserted immediately preceding section 81. 10 [26 CI R 81. 10j the following: 
SEC. 864. OPTIONAL VALUATION. (REVENUE ACT OF 1948. ENACTED APRIL 2, 1948. ) 

relatin~ t 
(a) The last sentence of section 811(j) of the Inte 1R C d ( o optional valuation) is hereby amended to read as follows: 

then- 
"In case of an election made by the executo d h' r un er t is subsection, 



187 [Regs. 105, $$ 81. 2, etc. 

"(A) for the purposes of the deduction under section 812(d) 
or section 881(a) (8), any bequest, legacy, devise, or transfer 
enumerated therein, and 

"(B) for the purposes of the deduction under section 812(e), 
any interest in property passing Xo the surviving spouse, 

shall be valued as of the date of the decedent's death with adjust- 
ment for any difference in value (not due to mere lapse of time or the 
occurrence or nonoccurrence of a contingency) of the property as of 
the date one year after the decedent's death (substituting, in the case 
of property distributed by the executor or trustee, or sold, exchanged, 
or otherwise disposed of, during such one-year period, the date thereof) . " 

(b) The amendment made by this section shall be applicable only 
with respect to estates of decedents dying after December 81, 1947. 

PAR. 5. Section 81. 11 [26 CFR 81. 11] is amended by changing the 
second sentence of the third paragraph from the end to read as follows: 
The amount of any deduction under section 812(d) or section 881(a) (8) with 
respect to property passing to or for public, charitable, religious, etc. , uses, or 
auy deduction under section 812(e) with respect to property passing to the 
decedent's surviving spouse, shall be determined by the value of such property 
as of the date of the decedent's death, subject, however, to adjustment for any 
difference in its value as of the date one year after such death, or as of the 
date of its distribution, sale, exchange, or other disposition, whichever date 
first occurs. 

PAR. 6. There is inserted immediately after section 401 of the Rev- 
enue Act of 1942 (inserted by Treasury Decision 5289), and preceding 
section 802(c) of the Revenue Act of 1926 (as originally enacted), 
which precedes section 81. 15 [26 CFR 81. 15], the following: 

SEC. 851. REPEAL OF COMMUNITY PROPERTY ESTATE TAX 
AMENDMENTS. (REVENUE ACT OF 1948; ENACTED APRIL 
2, 1948. ) 

(a) Effective with respect to estates of decedents dying after Decem- 
ber 81, 1947, sections 811(d) (5), 811(e) (2) and 811(g) (4) of the In- 
ternal Revenue Code (relating to community property) are hereby re- 
pealed. 

(c) Notwithstanding the repeal of sections 811(d) (5), 811(e) (2), 
and 811(g) (4) provided in subsection (a), the taxes imposed under 
chapter 3 of the Internal Revenue Code upon the transfer of the net 
estate of any decedent dying after December 81, 1947, and on or before 
the date of the enactment of this Act shall not exceed the taxes which 
would have been imposed under such chapter 8 upon such transfer if 
this section had not been enacted. 

PAR. 7. Section 81. 15, as amended by Treasury Decision 5289 [26 
CFR 81. 15], is further amended as follows: 

(A) By inserting immediately after "October 21, 1942, " each time 
it appears in the second paragraph thereof the following: "and. on 
or before December 81, 1947, ". 

(B) By inserting at the end of such second paragraph the following 
sentence: 
(With respect to estates of deccdents dying after December 81, 1947, and on 
or before April ''~, 1948, involving transfers of community property, see section 
81. 28. ) 

PAR. 8. There is inserted immediately preceding section 81. 22 [26 
CFR 81. 22] the following: 
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SEC. 351. REPEAL OF COMMUNITY PROPERTY ESTATE TAX 
AMENDMENTS. (REVENItE ACT OF 1948; ENACTED APRIL 

2, 1948. ) 
(a) Effective with respect to estates of deceden s dy' g t . in after December 

31, 1947, sections 811(d) (5) %11(e) (2) and 811(g) (4) of the Internal 
are hereb repealed. Revenue Code (relating to community property) are ere y 

(b) Such section 811(e) is further amencled— 
(1) by striking out of the heading of such subsection the words 

5i 

(2) by striking out of paragraph (1) the following: loam 
INTEREST S. — ". 

(c) Notwithstanding the repeal of sections 811(d) (5), (e) ( ), 
and 811(g) (4) provided in subsection (a), the taxes imposed under 
chapter 3 of the Internal Revenue Code upon the transfer of the net 
estate of any decedent dying after December 31, 1947, and on or before 
th d te of the enactment of this Act shall not exceed t, he taxes which e a 
would have been imposed under such chapter 3 upon such transfer if 
this section had not been enacted. 

PAR. 9. Section 81. 22, as amended by Treasury Decision 5239 [26 
CFR 81. 22[, is further amended as follows: 

(A) By inserting immediately after "October 21, 1942, " each time 
it appears in the last paragraph thereof the following: "and on or 
before December 81, 1947, ". 

(B) By inserting at the end of such last paragraph the following 
sentence: 
(With respect to estates of dccedents dying after December 31, 1947, and on 
or before April 2, 1948, involving joint tenancies or tenancies by the entirety 
created by the transfer of community property, see section 81. 23. ) 

PAR. 10. Section 81. 23, as amended by Treasury Decision 5289 [26 
CFR 81. 28], is further amended as follows: 

(A) By inserting immediately after "October 21, 1942, " in the first 
sentence thereof the following: "and on or before December 81, 1947, ". 

(B) By striking out the last paragraph and by inserting in lieu 
thereof the following paragraphs: 

With respect to estates of decedents dying after October 21, 1942, and on or 
before December 31, 1947, see the provisions of section 81. 15, section 81. 22, and 
section 81. 27(b), relating, respectively, to the inclusion of transfers ot' community 
property during life, the treatment of joint tenancies and tenancies by the en- 
tirety created by the transfer of community property, and the treatment of 
insurance upon the decedent's life held as, or acquired with, community property. 

In the case of a decedent who died after December 31, 1947, and on or before 
April 2, 1948, the provisions contained in the first two paragraphs of this sec- 
tion and those provisions of sections 81. 15, 81. 22, and 81. 27(5) referred to in 
the preceding paragraph may have a limited effect. Although such provisions 
are not applicable for the purpose of determining the value of the decedent's 
gross estate, the estate tax payable is, nevertheless, not to exceed the estate tax 
which would be imposed if such provisions were applicable. 

PAR. 11. Section 81. 24(b) (1), as amended by Treasury Decision 
5658 [C. B. 1948 — 2, 153], approved October 1, 1948 [26 CFR 81. 24 
(b) (1) 1, is further amended by inserting immediately af ter the second 
undesignated paragraph thereof the following new paragraph: 

To take another example of the scope of the term "power of appointment, " 
assume that the community property laws of a State confer upon the wife a 
power of testamentary disposition over property in which she does not have a vested interest. Subject to the exceptions stated in (2) and (3) hereunder, such a power is a power of appointment and the property subject thereto is includible in the wife's gross estate. 
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PAIL 12. There is inserted immediately preceding section 81 25 [26 
CFR 81. 25] the following: 

SEC, l)51. REPEAL OF COKIMUNITY PROPERTY ESTATE TAX 
AIIENDMENTS. (REVENUE ACT OF 1948; ENACTED APRIL 
2, 1948. ) . 

(a) Effective with respect to estates of decedents dying after December 
81, 1947, sections 811(d) (5), 811(e) (2) anrl 811(g) (4) of the Internal 
Revenue Code (relating to community property) are hereby repealed. 

(c) Notwithstanding the repeal of sections 811(d) (5), 811(e) (2), 
and 811(g) (4) provided in subsection (a), the taxes imposed under 
chapter 8 of the Internal Revenue Code upon the transfer of the net 
estate of any decedent dying after December 81, 1947, and on or before 
the date of the enactment of this Act shall not ex& eed the taxes which 
would have been imposed under such chapter 8 upon such transfer if 
this section had not been enacted. 

PAR. 18. Section 81. 26 t 26 CFR 81. 26] is amended by inserting at the 
end thereof the following: 

Where the proceeds of insurance made payable to the decedent's estate are 
conununity assets under the local comruunity property law, as a result of which 
one-half of such proceeds belongs to the decedent's spouse, then only one-half of 
such insurance is considered to be receivable by the executor within the meaning 
of section 811(g) (1). 

PAR. 14. Section 81. 27, as amended by Treasury Decision 5239 [26 
CFR 81. 27], is further amended as follows: 

(A) By striking out "this subsection" and "subsection (tt)" wher- 
ever they appear in such section and by inserting in lieu thereof "this 
paragraph" and "paragraph (tt) ". 

(B) By changing the heading and first sentence of paragraph (a) 
to read as follows: 

(a) In ease of decedent dlring after December 81, 191r7. — The regulations 
prescribed under this paragraph (except as otherwise indicated in this section) 
are applicable only in the case of decedents who died after December 81, 1947. 

(C) By changing the third undesignated paragraph of paragraph 
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tt) (which undesignated par;r graph, prior to the amendment made by 
A); began with the words "For the purposes of this subsection') to 

read as follows: 
For the purposes of this paragraph, where premiums or other consideration 

are paid with property held as community property by the decedent and his 
spouse, the decedent shall (in the absence of additional circumstances showing 
payment indirectly by the decedent) be deemed to have paid only one-half of such 
premiums or other consideration. The general rule stated in the preceding 
sentence is not applicable unless the decedent and his spouse had equal and 
existing interests in the community property used in the payment of the premiums 
or other consideration. A. n example of additional circumstances showiug pay- 
ment indirectly by the decedent which will render inapplicable the general rule 
is a transfer of property by the decedent to the community for the purpose of 
purchasing the insurance. 

(D) By striking from paragraph (tt) the last sentence of the sixth 
undesignated paragraph (which paragraph begins with the words 
"For the purposes of (1) ") . 

(E) By changing the third sentence of the last undesignated para- 
graph of paragraplr (a) to read as follows: 

For examples of "incidents of ownership" see paragraph (c) of this section. 



Regs. 105, Ik$ 81. 2, etc. j 190 

(F) By inserting at the end of paragraph (a) the following: 

In determining whether the decedent possessed an incident of ownership in a 

policy or in any part of a policy, regard unjust be given to the effect of the State 

or other applicable law upon the terms of the policy. As an example, assume 

that the decedent purchased a policy of insurance on his life with funds held 

by him and his surviving wife as community property, designating their son 

as beneficiary but retaining the right to surrender the policy. Under the local 

law, the proceeds upon surrender would have inured to the marital community, 

and the wife's transfer of her one-half interest in the policy was not considered 

absolute prior to the decedent's death. Upon the wife's prior death, one-half 

of the value of the policy would have been included in her gross estate. Under 

these circumstances, the power of surrender possessed by the decedent as agent 

for his wife with respect to one-half of the policy is not, for the purposes of this 

paragraph, considered an "incident of ownership", and the decedent is, therefore, 
deemed to possess an incident of ownership in only one-half of the policy. 

With respect to estates of decedents dying after December 81, 1947, and on 

or before April 2, 1948, involving insurance held as community property, by the 

decedent and spouse, or acquired with property so held, see section 81. 28. 
(b) In case of decedent dying after October 91, 19', and on or before Decern- 

ber 87, 19/7. — The regulations prescribed under this para raph (except as other- 

wise indicated in this section) are applicable only in the case of decedents who 

died after October 21, 1042, and on or before. December 81, 1947. In such cases, 
the regulations prescribed under paragraph (a) with respect to estates of 
decedents dying after December 81, 1947, are also applicable (except to the 
extent inconsistent with this paragraph). For the purposes of this paragraph, 
preruiums or other consideration paid with property held . " s community property 
by the insured and spouse under the law of any State, Territory, or possession 
of the United States, or any foreign country, shall be considered to have been paid 
by the insured, except such part thereof as may be shown to have been received 
as compensation for personal services actually rendered by the decedent's spouse 
or derived originally from such compensation or from separate property of such 
spouse. With respect to the meaning of property derived originally from such 
compensation or from separate property of the decedent's spouse, see section 
8L23. Section 811(g) (4) provides that the term "incidents of ownership" 
includes incidents of ownership possessed by the decedent as manager of the 
community where the insurance policy is property held as community property 
by the decedent and spouse. 

((r) By striking out the heading and first sentence of the original 
paragraph (0) and by inserting in lieu thereof the following: 

(c) In case of decedent dying on, or before October 91, 19112. — The regulations 
prescribed under this paragraph (except a. s otherwise indicated in this section) 
are applicable only in the case of decedents who died on or before October 21, 
1942. 

PAR. 15. There is inserted immediately preceding section 81. 41 [26 
CFR 81. 41] the following: 

SEC. 862. PROPERTY PREVIOUSLY TAXED. (REVENUE ACT OF 
1948; ENACTED APRIL 2, 1948. ) 

(a) Section 812(c) of the Internal Revenue Code (relating to the 
deduction for property previously taxed) is hereby amended by adding 
after the first paragraph two new paragraphs to read as follows: 

"The following property shall not, for the purposes of this subsection, 
be considered as property with respect to which a deduction may be 
allowed: (A) property received from a prior decedent who died after 
December 81, 1947, and was at the time of such death the decedent's 

h 
spouse, (B) property received by gift after the date of the enactment f 
t e Revenue Act of 1948 from a donor who at the time of the gift was the 

cmen o 

decedent's spouse, and (C) property acquired in exchange for property 
described in clause (A) or (B). 

"Where, under the provisions of section 1000(f), a gift received by the 
decedent was considered as made one-half by the donor and one-half by 
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the donor's spouse, one-half of the gift shall be considered as received 
by the decedent from each such spouse. " 

(b) Section 812(c) is further amended by striking out "subsections 
(a) and (d)" and inserting in lieu thereof "subsections (a), (d), and (e) ". 

PAR. 16. Section 81. 41, as amended by Treasury Decision 5280, and 
by Treasury Decision 5408 [C. B. 1N4, 578], approved October 14, 1044 
[26 CFR 81. 41], is further amended as follows: 

(A) By inserting at the end of (a) (4) of the first paragraph the 
following sentence: 
lvhere, under the provisions of section 1000(f), a gift received by the decedent 
&vas considered as made one-half by the donor and one-half by the donor's spouse, 
the deduction may not be taken in respect of the half of the gift considered as 
made by the donor unless a gift tax was paid by or on behalf of the donor, nor 
in respect of the half of the gift considered as made by the donor's spouse unless 
a gift tax was paid by or on behalf of such spouse. 

(B) By inserting immediately after (e) (5) of the first paragraph 
the following: 

(6) The property (or property given in exchange therefor) must not have been 
received (by gift or otherwise) from a prior decedent who died after December 
61, 1047, and was at the time of such death the decedent's spouse, and Inust not 
have been received by gift after April 2, 1948, from a donor who at the time of 
the gift was the decedent's spouse. This rule, added by section 062 of the Rev- 
enue Act of 1048, is effective even though H&e de«&lent (surviving spouse) died 
after Decembei 81, 1947, and on or before April ', 1048; but the estate tax payable 
by the estate of such spouse is, nevertheless, not to exceed the estate tax which 
would have been imposed if the Revenue Act of 1048 had not been enacted. 

(C) By striking from the second sentence of (b) (3) "subsections (a) 
and (d)" and by inserting in lieu thereof the following: "subsections 
(&I), (d), and (e)". 

(D) By inserting in the next to the last paragraph, immediately after 
that sentence thereof which reads in part "Second: The balance of 
812, 800", the following sentence: 

(The deduction under section 812 (e) is not involved in this example, ) 

PAR. 17. There is inserted immediately after section 81. 47 [26 CFR 
81. 47] the following: 

DEDUCTIONS — BEQUESTS, ETC. , TO SURVIVING SPOUSE 

SEC. 812. [PART II, SUBCHAI'TER A. ] NET ESTATE. 

For the purpose of the tax the value of the net estate shall be deter- 
mined, in the case of a citizen or resident of the United States by de- 
ducting from the value of the gross estate— 

(e) BEOUEsTs, ETC. , To SURVIVING SPDUsE. — (As added by section 
861(a) of the Rev&nue A& t of 104l&, enact& d April '2, 1948, and amended 
by Public Law 860, Eight!et!«'ongr& ss, approved July 1, 1048. ) 

(1) ALLOWANCE OF I&ARITAL DEDUCTION. — 
(A) I» General. — A» a&»ou»t equal to the v &lue of any in- 

terest in property which passes or has passed from the decedent 
to his surviving spouse, but only to the extent that such interest 
is included in det. ermining the v»lue of the gross estate. 

(B) I. ife Estate or Other Terminable Interest. — sphere, upon 
the lapse of time, up&»& the ocr»& rence of an event or contin- 
gen& v, or upon the failure of an event or contingency to occur, 
such inn rest p»ssing to the survivi»g spouse vill ter»du:&te or 
fail, no &led»etio» sh;&ll be allowed with respect to such interest— 
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(i) if an interest in such property passes or has passed 

(for less than an adequate and full consideration in money 

or money's worth) from the decedent to any person other 

than such surviving spouse (or the estate of such spouse); 
and 

(ii) if by reason of such passing such person (or his 

heirs or assigns) may possess or enjoy any part of such 

property after such termination or failure of the interest 
so passing to the surviving spouse; 

and no deduction shall be allowed with respect to such interest 
(even if such deduction is not disallowed under clauses (i) and 

(ii) )— 
(iii) if such interest is to be acquired for the surviving 

spouse, pursuant to directions of the decedent, by his ex- 
ecutor or by the trustee of a trust. 

For the purposes of this subparagraph, an interest shall not be 
considered as an interest which will terminate or fail merely 
because it is the ownership of a bond, note, or similar con- 
tractural obligation, the discharge of which would not have the 
elect of an annuity for life or for a term. 

(C) Interest in Unidentified Assets. — Where the assets (in- 
cluded in the decedent's gross estate) out of which, or the pro- 
ceeds of which, an interest passing to the surviving spouse 
may be satisfied include a particular asset or assets with re- 
spect to which no deduction would be allowed if such asset or 
assets passed from the decedent to such spouse, then the value 
of such interest passing to such spouse shall, for the purposes 
of subparagraph (A), be reduced by the aggregate value of such 
particular assets. 

(D) Interest of Spouse Conditional on Survival for Limited 
Period. — For the purposes of subparagraph (B) an interest 
passing to the surviving spouse shall not be considered as an 
interest which will terminate or fail upon the death of such 
spouse if 

(i) such death will cause a termination or failure of 
such interest only if it occurs within a period not exceeding 
six months after the decedent's death, or only if it occurs 
as a result of a common disaster resulting in the death of 
the decedent and the surviving spouse, or only if it occurs 
in the case of either such event; and 

(ii) such termination or failure does not in fact occur. 
(E) Valuation of Interest Passing to Surviving Spouse. — 

In determining for the purposes of subparagraph (A) the value 
of any interest in property passing to the surviving spouse for 
which a deduction is allowed by this subsection- 

(i) there shall be taken into account the effect which a 
tax imposed by this chapter, or any estate, succession, 
legacy, or inheritance tax, has upon the net value to the 
surviving spouse of such interest; and 

(ii) where such interest or property is incumbered in 
any manner, or where the surviving spouse incurs any ob- li. ation imposed by the decedent with respect to the passing of such interest, such incumbrance or obligation shall be 
taken into account in the same manner as if the a o t 
of a 'f o a gi t to such spouse of such interest were being deter- 
mined. 

(F) Trust i W'th Power of Appointment in Surviving Spouse. — In the case of an interest in property passing from the decedent in trust, if under the terms of the trust his surviving 
spouse is entitled for life to all the income from th f th 

ow r' rus, payable annually or at more frequent interv 1 'th 
p e in the surviving spouse to appoint the entire corpus free 

l'va s, wl 
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of the trust (exercisable in favor of such surviving spouse, or of 
the estate of such surviving spouse, or in favor of either, whether 
or not in each case the power is exercisable in favor of others), 
and with no power in any other person to appoint any part of 
the corpus to any person other than the surviving spouse- 

(i) the interest so passing shall, for the purposes of sub- 
paragraph (A), be considered as passing to the surviving 
spouse, and 

(ii) no part of the interest so passing shall, for the 
purposes of subparagraph (B) (i), be considered as passing 
to any person other than the surviving spouse. 

This subparagraph shall be applicable only if, under the terms 
of the trust, such power in the surviving spouse to appoint the 
corpus, whether exercisable by will or during life, is exercisable 
bv such spouse alone and in all events. 

(G) Life Insurance or Annuity Payments With Power of 
Appointment in Surviving Spouse. — In the case of an interest in 
property passing from the decedent consisting of proceeds under 
a life insurance, endowment, or annuity contract, if under the 
terms of the contract such proceeds are payable in install- 
ments or are held by the insurer subject to an agreement to 
pay interest thereon (whether the proceeds, upon the termina- 
tion of any interest payments, are payable in a lump sum or 
in annual or more frequent installments), and such installment 
or interest payments are payable annually or at more frequent 
intervals, commencing not later than thirteen months after 
the decedent's death, and all amounts payable during the lii 
of the surviving spouse are payable only to such spouse, an I 

such spouse has the power to appoint all amounts payable 
under such contract (exercisable in favor of such surviving 
spouse, or of the estate of such surviving spouse, or in favor 
of either, whether or not in each case the power is exercisable in 
favor of others), with no power in any other person to appoint 
to any person other than the surviving spouse any part of the 
amounts payable under such contract- 

(i) such proceeds shall, for the purposes of subparagraph 
(A), be considered as passing to the surviving spouse, and 

(ii) no part of such proceeds shall, for the purposes of 
subparagraph (B) (i), be considered as passing to any 
person other than the surviving spouse. 

This subparagraph shall be applicable only if, under the trrms 
of the contract, such power in the surviving spouse to app int, 
whether exercisable by will or during life, is exercisable by 
such spouse alone and in all events. 

(H) Limitation on Aggregate of Deductions. — The aggregate 
amount of the deductions allowed under this paragraph (com- 
puted without regard to this subparagraph) shall not exceed 50 
per centum of the value of the adjusted gross estate, as defined in 
paragraph (2). 

(2) CGMPUTATION OF ADJUsTED Gaoss ESTATE. — 
(A) General Rule. — Except as provided in subparagraph (B) 

of this paragraph the adjusted gross estate shall, for the purposes 
of paragraph (1) (H), be computed by subtracting from the en- 
tire value of the gross estate the aggregate amount of the deduc- 
tions allowed by subsection (b) of this section. 

(B) Special Rule in Cases Involving Community Property. — 
If the decedent and his surviving spouse at any time held prop- 
erty as community property under the law of any State, Terri- 
tory, or possession of the United States, or of any foreign coun- 
try, then the adjusted gross estate shall, for the purposes of para- 
graph (1) (H), be determined by subtracting from the entire 
value of the gross estate the sum of: 
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(i) the value of property which is at the time of the death 

of the decedent held as such community property; and 

(ii) the value of property transferred by the decedent 

during his life, if at the time of such transfer the property 

was held as such community property; and 

(iii) the amount receivable as insurance under policies 

upon the life of the decedent to the extent purchased with 

premiums or other consideration paid out of property held 

as such community property; and 
(iv) an amount which bears the same ratio to the aggre- 

gate of the deductions allo~ed under subsection (b) of this 
section which the value of the propert'y included in the gross 
estate, diminished by the amount subtracted under clauses 
(i), (ii), and (iii) of this subparagraph, bears to the entire 
value of the gross estate. 

For the purposes of clauses (i), (ii), and (iii) community prop- 
erty (except property which is considered as community prop- 
erty solely by reason of the provisions of subparagraph (C) of 
this paragraph) shall be considered as not "held as such com- 
munity property" as of any moment of time, if, in the case of the 
death of the decedent at such moment, such property (and not 
merely one-half thereof) would be or would have been includible 
in determining the value of his gross estate without regard 
to the provisions of section 811(e) (2). The amount to be sub- 
tracted under clause (i), (ii), or (iii) shall not exceed the value 
of the interest in the property described therein which is in- 
cluded in determining the value of the gross estate. 

(C) Same — Conversion Into Separate Property. — 
(i) If during the calendar year 1942 or after the date of 

the enactment of the Revenue Act of 1948, property held 
as such community property (unless considered by reason 
of subparagraph (B) of this paragraph as not so held) was 
by the decedent and the surviving spouse converted, by one 
transaction or a series of transactions, into separate prop- 
erty of the decedent and his spouse (including any form of 
coownership by them), the separate property so acquired 
by the decedent and any property acquired at any time by 
the decedent in exchange therefor (by one exchange or a 
series of exchanges shall, for the purposes of clauses (i), 
(ii), and (iii) of subparagraph (B), be considered as "held 
as such community property. " 

(ii) Where the value (at the time of such conversion) of 
the separate propertv so acquired by the decedent exceeded 
the value (at such time) of the separate property so ac- 
quired by the decedent's spouse, the rule in clause (i) shall 
be applied only with respect to the same portion of such 
separate property of the decedent as the portion which the 
value (as of such time) of such separate property so 
acquired by the decedent's spouse is of the value (as of such 
time) of the separate property so acquired by the decedent. 

(3) DzvzNiTzois. — For the purposes of this subsection an inter- 
est in property shall be considered as passing from the decedent 
to any person if and only if— 

(A) such interest is bequeathed or devised to such person 
by the decedent; or 

(B) such interest is inherited by such person from the 
decedent; or 

(C) such interest is the dower or curtesy interest (or statu- torv interest in lieu thereof) of such person as surviving spouse of the decedent; or 
(D) such interest has been transferred to such person by the decedent at any time; or 
(K) such interest was, at the time of the decedent's death, held by such person and the decedent (or by them and any other person) in joint ownership with right of survivorship; or 
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(F) the decedent had a power (either alone or in conjunction 
with any person) to appoint such interest and if he appoints 
or has appointed such interest to such person, or if such per- 
son takes such interest in default upon the release or non- 
exercise of such power; or 

(G) such interest consists of proceeds of insurance upon the 
the life of the decedent receivable by such person. 

Except as provided in subparagraph (F) or (G) of paragraph (1), 
where at the time of the decedent's death it is not possible to ascer- 
tain the particular person or persons to whom an interest in 
property may pass from the decedent, such interest shall, for the 
purposes of clauses (i) and (ii) of subparagraph (B) of paragraph 
(1), be considered as passing from the decedent to a person other 
than the surviving spouse. 

(4) DIscLAIMER8. — 
(A) By Surviving Spouse. — If under this subsection an in- 

terest would, in the absence of a disclaimer by the surviving 
spouse, be considered as passing from the decedent to such 
spouse, and if a disclaimer of such interest is made by such 
spouse, then such interest shall, for the purposes of this sub- 
section, be considered as passing to the person or persons 
entitled to receive such interest as a result of the disclaimer. 

(B) Disclaimer by Any Other Person. — If under this sub- 
section an interest would, in the absence of a disclaimer by any 
person other than the surviving spouse, be considered as pass- 
ing from the decedent to such person, and if a disclaimer of 
such interest is made by such person aud as a result of such 
disclaimer the surviving spouse is entitled to receive such in- 
terest, then such interest shall, for the purposes of this subsec- 
tion, be considered as passing, not to the surviving spouse, 
but to the person who made the disclaimer, in the same manner 
as if the disclaimer had not been made. 

SEC. 861. MARITAL DEDUCTION. (REVENUE ACT OF 1948; 
ENACTED APRIL 2, 1948. ) 

(b) The amendment made by subsection (a) of this section shall be 
applicable only with respect to estates of decedents dying after December 
81, 1947. 

JOINT RESOLUTION. (PUBLIC LAW 869, EIGHTIETH CONGRESS, 
SECOND SESSION, APPROVED JULY 1, 1948. ) 

SEc. 2. The amendment made by this joint resolution shall be appli- 
cable with respect to estates of decedents dying after December 81, 1947, 

SEc. 81. 47a. BEilvzsTS, ETc. , To SvRVIVING SpovsE. — (Iz) cilloieance of marital 
deduction. — In the case of the estate of a citizen or resident of the United States 
dying after December 81, 1947, there may be deducted the value of any property 
interest (except as otherwise provided in section 81. 47b and 81. 47d) which passed 
from the decedent to his surviving spouse. Such deduction is hereinafter re- 
ferred to as the "marital deduction. " The marital deduction is generally not 
available in case the decedent's gross estate consists exclusively of property held 
by him and his surviving spouse as community property under the law of any 
State, Territory, or possession of the United States, or any foreign country. 
(See section 81. 47d. ) The Internal Revenue Code does not authorize a marital 
deduction in the case of the estate of a nonresident not a citizen of the United 
States, However, if the decedent was a citizen or resident, his estate is not 
deprived of the right to the marital deduction by reason of the fact that his 
surviving spouse was a nonresident not a citizen. 

In order to obtain the marital deduction with respect to any property interest 

the executor must establish the following facts: 
(1) That the decedent was survived bv his spouse; 
(2) That such property interest passe&i from the decedent to such spouse 

(see paragraphs ('b) to (g), inclusive, of this section); 
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(8) That such property interest is a "deductible interest" (see section 

81. 47b); 
(4) The value of such property interest (see section 8 . '!; 
(5) The value of the "adjusted gross estate" (see section 81. 47d). 

h d f d th f the decedent and his spouse cannot be establisher' 
th d d ~~V~ 

will 
by proof, a presumption (whether supplied by local law, e e 

or otherwise) that the decedent was survived by his spouse will be recognized 

as satisfying requirement (1) only to the extent that it has the eifect of giving 

to such spouse an interest in property includible in her gross 
8ll. Under such circumstances, if an estate tax return is required o e ed 

for the estate of the decedent's spouse, the marital deduction will not be allowed 

in e na aui o th fi 1 d't of the estate tax return of the decedent's estate with respect to 

any property interest which has not been finally determined to be 
' includible in 

the gross estate of his spouse. 
For convenience the surviving spouse is generally referred to in the feminine 

gender, but if the decedent is a woman the reference is to her surviving husband. 

(b) Definition. — (1) Passed from the decedent. — As used in this and the 

three succeeding sections, the expressions "passed from the decedent, " "passed 

from the decedent to his surviving spouse, " and "passed from the decedent to a 

person other than his surviving spouse, " have the meanings stated in this para- 

graph. Except as otherwise indicated in subparagraphs (2) and (8) of this 

paragraph, the following rules are applicable in determining the person to whom 

any property interest "passed from the decedent": 
(i) Property interests devolving upon any person (or persons) as sur- 

viving coowner with the decedent under any joint ownership wherein the 
right of survivorship existed are considered as having passed from the 
decedent to such person (or persons). 

(ii) Property interests at any time subject to decedent's power to appoint 
(whether alone or in conjunction with a. ny person) are considered as 
having passed from the decedent to the appointee under his exercise of the 
power, or, in case of release or nonexercise, as having passed from the 
decedent to the taker in default of exercise, 

(iii) The dower or curtesy interest (or statutory interest in lieu thereof) 
of the decedent's surviving spouse is considered as having passed from the 
decedent to such spouse. 

(iv) In the case of insurance upon the life of the decedent, the proceeds 
are considered as having passed from the decedent to the person who, at the 
time of the decedent's death, was entitled to receive such proceeds. 

(v) Subject to the rules stated in subdivisions (i) to (iv), inclusive, of 
this subparagraph, any property interest transferred during life, bequeathed 
or devised by the decedent, or inherited from the decedent, is considered as 
having passed to the person to whom he transferred, bequeathed, or devised 
such interest, or to the person who inherited such interest from him. 

It is comprehended by the foregoing definition that where the surviving spouse 
had, immediatelv prior to the decedent's death, merely sn expectant interest in 
property held by her and the decedent under community property laws, such 
interest is considered as having passed from the decedent to such spouse. As 
to the circumstances under which the interest of the surviving spouse under 
community property laws is regarded as merely expectant, see paragraph 
(b) of section 81. 47d. 

(2) Passed from the decedent to his snrvinHng sponse. — In general, the 
definition stated in subparagraph (1) of this paragraph is applicable in deter- 
mining the property interest which "passed from the decedent to his surviving 
spouse. " Special rules are provided, however, in the case of certain trusts 
with power of appointment in the surviving spouse and in the case of proceeds 
'held by the insurer under a life insurance, endowment, or annuity contract, 
with power of appointment in the surviving spouse. (As to such rules, see 
paragraphs (c) and (d) of this section. ) As to the rules applicable in case 
of disclaimer by the surviving spouse or by any other person, in case of election 
bv the surviving spouse, and in case of a controversy involving the decedent's 
will, see paragraphs (e) to (g), inclusive, of this section. 

Except to the extent otherwise provided in paragraphs (c) and (d, ) of this section, the marital deduction may be taken with respect to a property interest 
only if it passed to the surviving spouse as beneficial owner. For this purpose, 
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where a property interest passed from the decedent in trust, such interest is 
considered to have passed from him to his surviving spouse to the extent of her 
beneficial interest therein. The deduction may not be taken with respect to a 
property interest which passed to such spouse merely as trustee, or subject to a 
binding agreement by such spouse to dispose of such interest in favor of a third 
person. 

The following are given as illustrative: (i) A property interest bequeathed 
in trust by H (the decedent) is considered as having passed from him to W (his 
surviving spouse) if the trust income is payable to W for life and upon her 
death the corpus is distributable to her executors or administrators, or if W 
is entitled to the trust income for a term of years following which the corpus is 
to be paid to W or her. estate, or if the trust income is to be accumulated for. a 
term of years or for W's life and the augmented fund paid to W or her estate, 
or if the terms of the trust meet the requirements of para raph (c) of this 
~ection; (ii) where H devised property to A for life with remainder absolutely 
to W or her estate, the remainder interest is considered to have passed from 
H to W; (iii) proceeds of insurance upon the life of H are considered as having 
passed from H to W if the terms of the contract meet the requirements of para- 
graph (d) of this section, or if under the terms of the contract the proceeds are 
payable to W in a lump sum, or are payable in installments to W for life and 
after her death any remaining installments are payable to her estate, or if 
interest on the proceeds is payable to W for life and upon her death the principal 
amount is payable to her estate. However, with respect to the foregoing illus- 
trations which involve interests which are distributable to W's estate (or to 
her executors or administrators) in the event of the termination of a trust or of 
a precedent interi st at or after her death, it should be noted that the interest 
so distributable is to be considered as having passed from H to W only if such 
interest would be includible in her gross estate under section 811(a). 

(8) Passed from the decedent to a person other than his surviving spousc. — 
The expression "passed from the decedent to a person other than his surviving 
spouse" refers to any property interest which, under the definition stated in sub- 
paragraph (1) of this paragraph, is considered as having "passed from the de- 
cedent" and which, under the rules referred to in subparagraph (2) of this para- 
graph, is not considered as having "passed from the decedent to his surviving 
spouse. " 

(c) Trust with power of appointment in surviving spouse. — In the case of 
property interests which passed from the decedent to a trust, the terms of which 
satisfy the five conditions stated in this paragraph, the expression "passed from 
the decedent to his surviving spouse" embraces not only the beneficial interest 
therein of such spouse but also the interest therein subject to her power to ap- 
point. (As to the treatment of trusts not meeting such conditions, see paragraph 
(5) (2) of this section. ) The five conditions which roust be satisfied by the 
terms of the trust are as follows: 

(1) The surviving spouse must be entitled foi life to all the income from 
the corpus of the trust. 

(2) Such income must be payable annually or at more frequent intervals. 
(3) The surviving spouse must have the po~er, exercisable in favor of 

herself or of her estate, to appoint the entire corpus free of the trust. 
(4) Such power in the surviving spouse must be exercisable by such 

spouse alone and (whether exercisable by will or during life) must be exer- 
cisable in all events. 

(5) The corpus of the trust must not be subject to a power in any other 
person to appoint any part thereof to any person other than the surviving 
spouse. 

In determining whether the above-stated conditions (1) to (5), inclusive, are 
satisfied by the terms of the trust, regard is to be had to the applicable provisions 
of the law of the jurisdiction overning the administration of the trust. For 
example, silence of the trust as to the frequency of payment vill not be regarded 
as a failure to satisfy condition (2) in case the applicable law requires payment 
to be made annually or more frequently. 

The surviving spouse is "entitled for life to all the income from the corpus of 
the trust, " within the meaning of section 812(e) (1) (F), if the effect of the trust 
is to give lu r subst;mtially that degre e of beneficial enjoyment of the trust prop- 
erty during her life which the principles of the law of trusts accord to a person 
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who is unqualifiedly designated as the life beneficiary of a trust. Such degree 

of enjoyment is given only if it was the decedent's intention, as manifested by 

the terms of the trust instrument and the surrounding circumstances, that the 

trust should produce for the surviving spouse during her life such an income, or 

that the spouse should have such use of the trust property, as is consistent with 

the value of the trust corpus and with its preservation. The designation of the 

spouse as sole income beneficiary for life will be sufhcient to qualify the trust 

unless the terms of the trust considered as a whole evidence an intention to de- 

prive the spouse of the requisite degree of enjoyment. In determining whether 

a trust evidences such intention the treatment required or permitted with re- 

spect to individual items must be considered in relation to the entire system 

provided for the administration of the trust. 
If the over-all effect of the trust is to give to the surviving spouse such en- 

forceable rights as will preserve to her the requisite degree of enjoyment, it 
is immaterial whether such result is effected by rules specifically stated in the 
trust instrument, or, in their absence, by the rules for the management of the 

trust property and the allocation of receipts and expenditures supplied by the 
State law. For example, where the State law does not provide for amortization 
of bond premium, a provision in the trust instrument for such amortization by 

appropriate periodic charges to interest will not disqualify the trust. 
The rules to be applied by the trustee in allocation of receipts and expenses 

between income and corpus must be considered in relation to the nature and 
expected productivity of the assets passing in trust, the nature and frequency 
of occurrence of the expected receipts, and any provisions as to change in the 
form of investments. Where it is evident from the nature of the trust assets 
and the rules provided for management of the trust that the allocation to income 
of such receipts as rents, ordinary cash dividends and interest will give to the 
spouse the substantial enjoyment during life required by the statute, provisions 
that such receipts as stock dividends and proceeds from the conversion of trust 
assets shall be treated as corpus will not disqualify the trust. Similarly, pro- 
vision for a depletion charge against income in the case of trust assets which 
are subject to depletion will not disqualify the trust, unless the effect is to 
deprive the spouse of the requisite beneficial enjoyment. The same principle 
is applicable in the case of depreciation, trustees' commissions, and other charges. 

Provisions granting administrative powers to the trustee will not have the 
eiTect of disqualifying the trust unless the grant of such powers evidences the 
intention to deprive the surviving spouse of the beneficial enjoyment required 
by the statute. Such intention will not be considered to exist if the entire terms 
of the instrument are such that the local courts will impose reasonable limita- 
tions upon the exercise of such powers. Among the powers which if subject to 
such limitations will not disqualify the trust are the power to allocate receipts 
between income and corpus, the power to determine the charges which shall be 
made against income and corpus, the power to apply the income for the benefit 
of the spouse, and the power to retain the assets passing to the trust. For 
example, a power to retain trust assets which consist substantially of unpro- 
ductive property will not disqualify if the applicable rules for the administration 
of the trust require the trustee to either make the property productive or convert it within a reasonable time. Nor will such a power disqualify if such applicable rules require the trustee to use the degree of judgment and care in the exercise of the power which a prudent man would use if he were owner of the trust assets. A power to retain a residence for the spouse or other property for her personal use will not disqualify the trust. 

A trust will not qualify if its primary purpose is to safeguard property without providing the spouse with the required beneficial enjoyment, Such trusts include not only trusts which expressly provide for the accumulation of the income but also trusts which indirectly accomplish a similar purpose. For example, assume that the corpus of a trust consists substantially of property which is not likely to be income producing during the life of the surviving spouse and that such spouse cannot compel the trustee to convert or otherwise deal with the property as described above. Such a trust will not qualify unless the trustee is directed to provide the required beneficial enjoyment, such as by payments to the spouse out of other assets of the trust. 
If the surviving spouse is entitled to only a portion of the trust income, or 

conditions I 
has power to appoint only a portion of the corpus the trust f ls i f s (I) and (8), respectively. However, such conditions may be satisfied 
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by one or more of several separate trusts created bv the decedent. An undivided 
interest in property may constitute tbe corpus of a trust, and the will or a single 
trust instrument may create more than one trust. 

In the case of a trust created during the decedent's life, it is immaterial 
whether the trust satisfied conditions (1) to (5) prior to the decedent's death. 
In the case of a trust which may be terminated. during the life of the surviving 
spouse, under her exercise of a poiver of appointme~t or by distribution of the 
corpus to her, the trust satisfies condition (1) if such spouse is entitled to the 
income until the trust terminates. 

A trust fails to satisfv condition (1) if the income is required to be accumulated 
in whole or in part or may be accumulated in the discretion of any person other 
than the survivin" spouse, if the consent of any person other than the surviving 
spouse is required as a condition pt'ecedeut to distribution of the income, if any 
person other than the surviving spouse has the power to alter the terms of the 
trust so as to deprive such spouse of her right to the income, or if any person 
other than the surviving spouse is entitled to any part of the income during the 
life of such spouse. A trust will not fail to satisfy condition (1) merely because 
its terms provide that the right of the surviving spouse to the income shall not 
be subject to assignment, alienation, pledge, attachiuent or claims of creditors. 

The terms "entitled for life" and "payable annually or more frequently, " as 
used in conditions (1) and (2), require that under the terms of the trust the 
income referred to must be currently (at least annually) distributable to the 
spouse or that she must have such command over the income th;it it is virtually 
hers. Thus, conditions (1) and (2) are satisfied in this respect if, under the 
terms of the trust instrument, the spouse has the right exercisable annually (or 
iiioi;e frequently) to require distribution to herself of the trust income, and other- 
wise the trust income is to be accumulated and added to corpus. Similarly, as 
respects the income for the period between the last distribution date and the 
date of the spouse's death, it is sufilcient if such income is subject to the spouse's 
power to appoint. 

A trust is riot to be regarded as failing to satisfy conditions (1) and (2) 
merely because the spouse is not entitled to the income from estate assets for 
the period prior to distribution of such assets to the trusjee, unless the executor 
is, by the decedent's will, authorised or directed to delay such distribution beyond 
the period reasonablv required therefor. As to the valuation of the propertv 
interest passing to the spouse in trust where the right to income is postponed, 
see section 81. 47c(&i). 

In order to satisfy conditions (8) and (4), the power of the surviving spouse 
to appoint the entire corpus free of the trust must fall within one of the following 
categories: 

(i) A power so to appoint fully exercisable in her own favor at any time 
following the decedent's death (as, for example, an unlimited power to 
invade). 

(ii) A power so to appoint exercisable in favor of her estate. Such power, 
if exercisable during lit'e, must be fully exercisable at any time during life, or, 
if exercisable by will, must be t'ully exercisable irrespective of the time of her 
death. 

(iii) A combination of the powers described under (i) and (ii). For 
example, the surviving spouse may until she attains the age of 50 years have 
a power to appoint to herself and thereafter have a power to appoint to her 
estaie. Howeve&, condition (4) is not satisfied unless irrespective of when 
the survivin spouse may die the trust corpus will at the time of her death be 
subject to one or the other such power. 

The power in the surviving spouse must be a power to appoint the corpus to 
herself as unqualifiied owner or to appoint the corpus as a part of her estate, that 
is, in effect, to dispose of it to whomsoever she pleases. Thus, if the surviving 
spouse entered into a binding agreement wiih the decedent to exercise the power 
only in favor of their issue, condition (8) is not met. The trust will not be 
regarded as failing to satisfy condition (8) merely because takers in default 
of the surviving spouse's exercise of the power are designated by the decedent. 
The decedent may provide that, in default of exercise of the power, the trust shall 
continue f&» an additional period. 

In order for condition (4) to be satisfied, the power in the surviving spouse 
to appoint the corpus to herself or to her estate must be exercisable without the 
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. joinder or consent of any other person. The power is not "exercisable in all 

events, " as required by section 812(e) (1) (F), if it can be terminated during the 

life of the surviving spouse by any event other than her complete exercise or 

release thereof. For example, a power which is not exercisable in the event 

of the spouse's remarriage is not exercisable in all events. 
The power in the surviving spouse is exercisable in all events only if it exists 

immediately following the decedent's death. For example, if the power given 

to the surviving spouse is exercisable during life, but cannot be effectively 

exercised prior to distribution of the trust assets by the executor to the trustee, 

such power is not exercisable in all events, Similarlv, if the power is exercisable 

by will, but cannot be effectively exercised in the event the surviving spouse dies 

before receipt of the trust assets by the trustee, such power is not exercisable 
in all events. However, the trust will not be disqualified by the mere fact that, 
in the event the power is exercised during administration of the estate, payment 
of the assets to the appointee will be delayed for the period of administration. 
If the power is in existence at all times following the decedent's death, limita- 
tions of a formal nature will not disqualify. Examples of formal limitations on 

a power exercisable during life are requirements that exercise must be in s 
particular form, that it must be filed with the trustee, that reasonable notice 
must be given, or that reasonable intervals must elapse between successive partial 
exercises. Examples of formal limitations on a power exercisable by will are that 
it must be exercised by a will executed by the surviving spouse after the decedent's 
death or that exercise must be by specific reference to the power. 

The trust will fail to satisfy condition (5) if the decedent created a povrer in 
the trustee, or in another person, to invade the corpus of the trust for the benefit 
of any person other than the surviving spouse. However, only powers in other 
persons which are in opposition to that of the surviving spouse will cause ths 
trust to fail to satisfy condition (5). For example, assume that a decedent 
created a trust, designating his surviving spouse as income beneficiary for life 
and as donee of a power to appoint the corpus. The decedent further provided 
that in the event the surviving spouse should die without having exercised the 
power, the trust should continue for the life of his son with power in such son 
to appoint the corpus. Since the power in the son could become exercisable only 
after the death of the surviving spouse, the trust is not regarded as failing ta 
satisfy condition (5). 

(d) Proceeds held hg the insurer under a life insurance, endowment, or annuitlf 
contract, mith potver of appointment in surviving spouse. — Section 812(e) (1) (G) 
provides a special rule in the case of a property interest which passed from the 
decedent in the form of proceeds held by the insured under the terms of a life 
insurance, endowment, or annuity contract which satisfy the five conditions 
hereinafter stated. AVith respect to such proceeds, the expression "passed from 
the decedent to his surviving spouse" embraces not only the interest of such 
spouse under the contract but also the interest thereunder subject to her power 
to appoint. The five conditions which must be satisfied by the terms of the 
contract are as follows: 

(1) The proceeds must be held by the insurer subyeet to an agreement 
either to pay the proceeds in installments, or to pay interest thereon, with 
all such amounts payable during the life of the surviving spous ble 
only to her. 

rviving spouse paya e 

(2) Such installments or interest must be payable annually, or more 
frequently, commencing not later than 18 months after the decedent's death. (8) The surviving spouse must have the power, exercisable in favor of herself or of her estate, to appoint all amounts so held by the insurer. (4) Such power in the surviving spouse must be exercisable by such spouse alone and (whether exercisable by will or during lif ) t b ' bl i e mus e exercisa e 

(5) The amounts payable under such contract must not b b' t t power in an other ers 
us no e su jec os 

y r person to appoint any part thereof to any person other than the surviving spouse. 
If the interest of the survivin g spouse under a life insurance, endowment, or annuity contract is in proceeds held by the insurer which do not, however~ represent the entire amount payable under l t, h section 812 e 1 

er suez contract, the provisions of ion (e) ( ) (G) nevertheless apply to such proceeds so held t h' h all five of the above conditions a 1 . pp v. For example, an insurance contract on the 
o e owie 
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decedent's life may provide for payment of the proceeds into two funds to be 
held by the insurer. In such case, if all five of the above conditions are satisfied 
with respect to all amounts payable into one such fund, then the special rule of 
section 812(e) (1) (G) is applicable to the proceeds held in such fund. 

The provisions of section 812(e) (1) (G) are applicable with respect to a prop- 
erty interest which passed from the decedent in the form of proceeds of a policy 
of insurance upon the decedent's life, a policy of insurance upon the life of a 
person who predeceased the decedent, a matured endowment policy, or an an- 
nuity contract, but only in case such proceeds are to be held by the insurer. With 
respect to proceeds under any such contract which are to be held by a trustee, with 
power of appointment in the surviving spouse, see paragraph (c) of this section. 
As to the treatment of proceeds not meeting the requirements of such paragraph 
(c) or of this paragraph, see paragraph ( b) of this section. 

In the case of a contract under which payments by the insurer commenced dur- 
ing the dece&lent's life, it is immaterial whether conditions (1) to (5) were satis- 
fied prior to the decedent's death. 

Conditions (1) and (2) are satisfied if, under the terms of the contract, the 
spouse h is the right exercisable annually (or more frequently) to require distri- 
bution to herself of installments of the proceeds, or interest on the proceeds, as 
the case may be, and otherwise such installments or interest is to be accumulated 
and held by the insurer pursuant to the terms of the contract. A contract which 
otherwise requires the insurer to make annual or more frequent payments to the 
surviving spouse following the decedent's death, will not be disqualified merely 
because the surviving spouse must comply with certain formalities in order to 
obtain the first payment. For example, the contract may satisfy conditions (1) 
nnd (2) even though it requires the surviving spouse to furnish proof of death 
before the first payment is made. Condition (1) is satisfied where interest on 
the proceeds is payable, annually or more frequently, for a term, or until the 
occurrence of a specified event, following which the proceeds are to be paid in 
annual or more frequent installments. 

In determining whether the terms of the contract satisfy conditions (3), (4), 
and (5), the principles stated in paragraph (c) of this section are applicable. 
As stated in such paragraph (c), the surviving spouse's power to appoint is 
"exercisable in all events" only if it is in existence immediately following the de- 
cedent's death. For examples of formal limitations on the power which will not 
disqualify the contract, see such paragraph (c). Where the power is exercisable 
i'rom the moment of the decedent's death, the contract is not disqualified merely 
because the insurer mny require proof of the decedent's death ns a condition to 
making payment to the appointee. Where the submission of proof of the decedent's 
death is a condition to the exercise of the power, the power will not be consi&lered 
"exercisable in all events" unless, in the event the surviving spouse had died im- 
mediately f&&llowing the decedent, her power to appoint would have been considered 
to exist at the time of her death, within the meaning of section 811(f) (3). (See 
section 81. 24(b) (1). ) 

It is sufficient for the purposes of condition (3) if the surviving spouse has the 
unqualified power, exercisable in favor of herself or her estate, to appoint all 
amounts held by the insurer which are paynble after her death. Such power to 
appoint need not extend to installments or interest which will be paid to such 
spouse during her life. 

It is not necessary that the phrase "power to appoint" be used in the contract. 
For example, condition (3) is satisfied by terms of n contract which give the 
su& viving spouse a right which is in substance and effect a power to appoint to 
herself or her estate, such as n right to withdraw the amount remaining in the 
fund held by the insurer, or a right to direct that any amount held by the insurer 
under the contract nt her death shall be paid to her estate. 

(c) Eff&ct, of elis&4«i&»c&i — Se&ti&m 812(e) (4) (A) provides that where the 
surviving spouse innkes a disclnimer of any property interest which would 
othe&wise be considered ns having passed from the decedent to such spouse, 
such disclaimed interest is to be considered as having passed from the decedent 
to the person or persons entitled to receive such interest as a result of the 
&lisclnimer. A disclaimer is n coniplete and unqualified refusal to accept the 
rights to which one is entitl&'&l. It is, therefore, necessary, for the purpose 
of section 812(e) (4) (A), to distinguish netwcen the surviving spouse's disclaimer 
of a property interest and her acceptnnce and subsequent disposal of a property 
interest. For example, if proceeds of insurance are payable to the surviving 

845516' — 49 — 14 
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spouse and she refuses such proceeds which consequently pass to an alternative 

beneficiary designated by the decedent, the provisions of section 812(e) (4) (A) 

are applicable and the proceeds are considered as having passed from the decedent 

to the alternative beneficiary. On the other hand, if the surviving spouse 

directs the insurance company to hold the proceeds at interest during her life 

and, upon her death, to pay the principal sum to another person designated by 

her, thus ef'fecting a transfer of a remainder interest therein, such proceeds are 

considered as having passed from the decedent to such spouse. 
However, under the provisions of section 812(e) (4) (B), it is unnecessary to 

distinguish, for the purposes of the marital deduction, between a disclaimer 

by a person other than the surviving spouse and a transfer by such person. Such 

section provides that where the surviving spouse becomes entitled to receive an 

interest in property from the decedent as a result of a disclaimer made by 

some other person, such interest is, nevertheless, considered as having passed 

from the decedent, not to the surviving spouse, but to the person who made the 

disclaimer, as though the disclaimer had not been made. Where, as a result 

of a disclaimer made by a person other than the surviving spouse, a property 

interest passes to a trust which meets the conditions set forth in paragraph (c) 
of this section, the rule stated in the preceding sentence applies, not only with 

respect to the portion of such interest which beneficially vests in the surviving 

spouse, but also with respect to the portion over which such spouse acquires 

a power to appoint. Such rule applies also in the case of proceeds under a life 

insurance, endowment, or annuity contract, which, as a result of a disclaimer 
made by a person other than the surviving spouse, are held by the insurer 
subject to the conditions set forth in paragraph (d) of this section. 

(f) Effect of election by surest ing spouse. — The following rules are applicable 
where the surviving spouse may elect between a property interest offered to 

her under the decedent's will or other instrument and a property interest to 
which she is otherwise entitled (such as dower, a right in the decedent's estate, 
or her interest under community property laws) of which adverse disposition 
was attempted under such will or other instrument. If the surviving spouse 
elects to take against the will or other instrument, then (1) the property interest 
offered thereunder is not considered as having "passed from the decedent to his 
surviving spouse" and (2) the dower or other property interest retained by her 
is considered as having so passed only if it otherwise so qualifies under this 
section. If the surviving spouse elects to take under the will or other instru- 
ment, then (i) the dower or other property interest relinquished by her is 
not considered as having "passed from the decedent to his surviving spouse" 
(irrespective of whether it otherwise comes within the definition stated in 
paragraph (b) of this section) and (ii) the interest taken under the will or 
other instrument is considered as having so passed onlv if it otherwise so qualifies 
under this section. As to the valuation of the property interest taken under 
the will or other instrument, see paragraph (b) of section 81. 47c. 

(g) Will contests. — If as a result of a controversy involving the decedent's 
will, or involving any bequest or devise thereunder, his surviving spouse assigns 
or surrenders a property interest in settlement of such controversy, the interest 
so assigned or surrendered is not considered as having "passed from the 
decedent to his surviving spouse. " 

If as a result of a controversy involving the will, or involving any bequest 
or devise thereunder, a property interest is assigned or surrendered to the 
surviving spouse, the interest so acquired will be regarded as having "passed 
from the decedent to his surviving spouse" only if such assignment or surrender 
was a bona fide recognition of enforceable rights of the surviving spouse in 
the decedent's estate. Such a bona fide recognition will be presumed where such 
assignment or surrender was pursuant to a decision of a local court upon the 
merits in an adversary proceeding following a genuine and active contest. How- 
ever, such a decree will be accepted only to the extent that the court passed upon 
the facts upon which deductibility of the property interest depends. If such 
assignment or surrender was pursuant to a decree rendered by consent, or pur- 
suant to an agreement not to contest the will or not to probate the will, it will not 
necessarily be accepted as a bona fide evaluation of the ri hts of th 

SEc. 81. 47b. NoNDED NDEDUGTIBLE INTERESTs. — (a) General. — The property interests 
which passed from the decedent to his surviving spouse (as set forth in section 81. 47a) fall within two general categories: (1) those with respect to which the 
marital deduction is authorized, and (2) those with respect to which the marital 
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deduction is not authorized. Such categories are hereinafter referred to as 
"deductible interests" and "nondeductible interests, " respectively. As to the 
several classes of "nondeductible interests, " see paragraphs (b) to (f), inclusive, 
of this section. Subject to the limitation set forth in section 81. 47d, the mar- 
ital deduction is equal in amount to the aggregate value of the "deductible 
interests, " that is, the property interests which passed from the decedent to 
his surviving spouse and do not fall within any of the classes described in such 
paragraphs (b) to (f). 

(b) Interests not included in gross estate. — Any property interest which passed 
from the decedent to his surviving spouse is a "nondeductible interest" to the 
extent it is not included in the decedent's gross estate. 

(c) Interests with respect to which a dednctionis taken ander section 812(b). — 
Where a deduction taken under section 812(b) specifically pertains to a property 
interest which passed from the decedent to his surviving spouse, such interest is, 
to the extent of such deduction under section 812(b), a "nondeductible interest. " 
Thus, a property interest which passed from the decedent to his surviving spouse 
in satisfaction of a deductible claim of such spouse against the estate is, to the 
extent of the claim, a "nondeductible interest. " (See paragraph (b) of section 
81. 47c. ) If during settlement of the estate a loss deductible under section 812(b) 
occurs with respect to a property interest, then such interest is, to the extent of 
the deductible loss, a "nondeductible interest" for the purposes of the marital 
deduction. Amounts deducted under section 812(b) (5) for any allovvance for 
the support of the surviving spouse during the settlement of the estate, or under 
section 812(b) (2) for commissions allowed to the surviving spouse as executor 
do not come within the definition of interests which "passed from the decedent 
to his surviving spouse. " As to the valuation, for the purpose of the marital 
deduction, of any property interest which passed from the decedent to his sur- 
viving spouse subject to a mortgage or other incumbrance, see paragraph (b) 
of section 81. 47c. 

(d) Interest in property wh4ch another person may possess or enjoy. — Section 
812(e) (1) (B) provides that no marital deduction shall be allowed with respect 
to certain property interests (referred to generally as "terminable interests") 
which passed from the decedent to his surviving spouse, in case— 

(1) An interest in the same property passed at any time (for less than an 
adequate and full consideration in money or money's worth) from the 
decedent to any person other than such spouse (or the estate of such spouse), 
and 

(2) By reason thereof, such person (or his heirs or assigns) may possess 
or enjoy any part of such property after the termination or failure of the 
interest therein which passed from the decedent to his survivin spouse. 

The foregoing provision is applicable only where interests in the same property 
passed from the decedent both to his surviving spouse, and to some other person 
(for less than an adequate and full consideration in money or money's worth), 
and is applicable irrespective of whether both such interests passed from the 
decedent at the same time or under the same instrument, Under such circum- 
stances, if the other person to whom an interest passed may, by reason thereof, 
possess or enjoy any part of the property after the termination or failure of the 
interest therein which passed from the decedent to his surviving spouse, the 
latter interest is a "nondeductible interest. " As to the meaning of the term 
"passed from the decedent to a person other than his surviving spouse, " see 
paragraph (b) of section 81. 47a. 

In determining whether an interest in the same property passed from the 
decedent both to his surviving spouse and to some other person, a distinction is 
to be drawn between "property, " as such term is used in section 812(e), and an 
"interest in property. " The term "property" refers to the underlying property 
in which various interests exist; each such interest is not for this purpose to be 
considered as "property. " 

Interests which passed to a person other than the surviving spouse include 
interests so passing under the decedent's exercise, release, or nonexercise of a 
nontaxable power to appoint. It is immaterial whether the property interest 
which passed from the decedent to a person other than his surviving spouse is 
included in the decedent's gross estate. 

The terra "person other than his surviving spouse" includes the possible un- 
ascertained takers of a property interest, as, for example, the members of a class 
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to be ascertained in the future. As another example, assume that the decedent 

created a power of appointment over a property interest, which does not come 

within the purview of paragraph (c) or (d) of section 81. 47a. In such a case 

the term "person other than his surviving spouse" refers to the possible ap 

pointees and possible takers in default (other than the spouse) of such property 

interest. Whether there is a possibility that the "person other than his sur- 

viving spouse" (or the heirs or assigns of such person) may possess or enjoy the 

property following termination or failure of the interest therein which passed 

from the decedent to his surviving spouse is to be determined as of the time of 

the decedent's death. 
In the following examples it is assumed that the property interest which 

passed from the decedent to a person other than his surviving spouse was not 

for an adequate and full consideration in money or money's worth: 
(i) H (the decedent) devised real property to W (his surviving wife) for 

life, with remainder to A and his heirs. The interest which passed from 

H t. o W is a "nondeductible interest" since it will terminate upon her death 

and A. (or his heirs or assigns) will thereafter possess or enjoy the property. 
(ii) H devised real property to W for life, and created in W a power, 

exercisable by will, to appoint the remainder interest to any person. In 

default of appointment by W, the remainder interest was to go to A and 

his heirs. Assuming that under the local law W did not take the real 

property as absolute owner, nor as trustee of a trust meeting the require- 
ments of section 81, 47a(o), the interest which passed from H to W is a 

"nondeductible interest" since such interest will terminate upon her death 
and A (or his heirs or assigns) may thereafter possess or enjoy the prop- 

erty. (As to cases in which a "deductible interest" may exist where a life 
interest is coupled with a power to appoint under a trust or insurance con- 

tract, see paragraphs (c) and (d) of section 81. 47a. ) 
(iii) H bequeathed the residue of his estate in trust for the benefit of W 

and A. The trust income is to be paid to W for life, and upon her death the 
corpus is to be distributed to A or his issue. However, if A should die 
without issue, leaving W surviving, the corpus is then to be distributed to 
W. The interest which passed from H to W is a "nondeductible interest" 
since it will terminate in the event of her death if A or his issue survive, and 
A or his issue will thereafter possess or enjoy the property. 

(iv) H during his lifetime purchased an annuity contract providing for 
payments to himself for life and then to W for life if she should survive him. 
Upon the death of the survivor of H and W, the excess, if any, of the cost of 
the contract over the annuity payments theretofore made was to be refunded 
to A. The interest which passed from H to W is a "nondeductible interest" 
since A may possess or enjoy a part of the property following the termina- 
tion of the interest of W. If, however, the contract provided for no refund 
upon the death of the survivor of H and W, or provided that any refund was 
to go to the estate of the survivor, then the interest which passed from H 
to W is (to the extent it is included in H's gross estate) a "deductible 
interest. " 

(v) H devised property to W and A as joint tenants with right of survivor- 
ship. The interest which passed from H to W is a "nondeductible interest" 
since, if the tenancy is not severed and A survives W, the interest of W will 
terminate and A will continue to possess or enjoy the property. 

(vi) H, in contemplation of death, transferred a residence to A for life with 
remainder to W provided W survives A, but if W predeceases A. , the property 
is to pass to B and his heirs. If it is assumed that H died during A's life- 
time, and the value of the residence was included in determining the value 
of his gross estate, the interest which passed from H to W " d d t- 
ble interest" sine 

om o is a non e ucti- 
e such interest will terminate if W predeceases A and the 

property will thereafter be possessed or enjo ed b B ( h h oye y or is eirs or as- ' 
n . is resu t is not affected by B's assignment of his interest du ing 

ther made in favor of W or another person, since the term 
r' 

"assigns" (as used in section 812(e) (1) (B) ) includes such assignee. How- 
ever, if it is assumed that A predeceased H, the interest of B in the property 

the interest which a 
was exting ished, and, viewed as of the time of the subsequent d th f 8 

p ssed from him to W is the entire interest in the prop. erty and, therefore, a "deductible interest, " 
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(vii) H transferred real property to A, reserving the right to the rentals 
of the property for a term of 20 years. H died within such 20-year term, 
bequeathing the right to the remaining rentals to a trust. The terms of the 
trust satisfy the five conditions stated in paragraph (c) of section 81. 47a, 
so that the property interest which passed in trust is considered to have 
passed from H to W. Such interest is a "nondeductible interest" since it 
will terminate upon the expiration of the term and A will thereafter possess 
or enjoy the property. 

(viii) H bequeathed a patent to W and A as tenants in common. In this 
ease, the interest of W will terminate upon the expiration of the term of the 
patent, but possession or enjoyment of the property by A must necessarily 
cease at the same time. Therefore, since A's possession or enjoyment cannot 
outlast the termination of W's interest, the latter is a "deductible interest. " 

The above-stated provision is to be applied with respect to the property 
interests which actually passed from the decedent. Subsequent conversions 
of the property are imniaterial for this purpose. Thus, where a decedent 
bequeathed his estate to his wife for life with remainder to his children, the 
interest which passed to his wife is a "nondeductible interest, " even though the 
wife agrees with the children to take a fractional share of the estate in lieu 
thereof, or sells the life estate for cash, or acquires the remainder interest of 
the children either by purchase or gift. 

Section 812(e) (1) (D) provides an exception to the general rule stated in this 
paragraph. In general, the object of section 812(e) (1) (D) is to prevent a 
property interest from being classified as "nondeductible" where (a) the only 
condition under which it will terminate is the death of the surviving spouse 
within 6 months after the decedent's death, or the death of such spouse as a 
result of a common disaster which also resulted in the decedent's death, and 
(b) such condition does not in fact occur. The following examples illustrate 
the application of the exception provided by section 812(e) (1) (D): 

Ezaiiifile (1). A decedent bequeathed his entire estate to his spouse on con- 
dition that she survive him by 6 months. In the event his spouse failed to 
survive him by 6 months, his estate was to go to his niece and her heirs. The 
decedent was survived by his spouse. It will be observed that, as of the time of 
the decedent's death, it was possible that the niece would, by reason of the 
interest which passed to her from the decedent, possess or enjoy the estate after 
the termination of the interest therein which passed to the spouse. Hence, under 
the general rule set forth in this paragraph, the interest which passed to the 
spouse would be regarded as a "nondeductible interest. " If the surviving spouse 
in fact died within 6 months after the decedent's death, such general rule is to be 
applied, and the interest which passed to such spouse is a "nondeductible 
interest. " However, if such spouse in fact survived the decedent by 6 months, 
thus extinguishing the interest of the niece, the ease comes within the exception 
provided by section 812(e) (1) (D), and the interest which passed to such spouse 
is a "deductible interest. " (It is assunied for the purpose of this example that 
no other factor which would cause such interest to be "nondeductible" is present. ) 

Eaamfile (2). The facts are the same as in example (1) except that the will 
provided that the estate was to go to the niece either in ease the decedent and 
his spouse should both die as a result of a common disaster, or in ease the spouse 
should fail to survive the decedent by 8 nionths. It is assumed that the decedent 
was survived by his spouse. In this example, the interest which passed from the 
decedent to his surviving spouse is to be regarded as a "nondeductible interest" 
in case the surviving spouse in fact died either within 8 months after the 
decedent's death or as a result of a common disaster which also resulted in the 
decedent's death. However, if such spouse in fact survived the decedent hy 8 
months, and did not thereafter die as a result of a common disaster which also 
resulted in the decedent's death, the exception provided under section 
812(e) (1) (D) will apply. 

Where the only condition which will cause the interest taken by the surviving 
spouse to terminate is of such nature that it can occur only within 6 months 
following the decedent's death, the exception provided under section 
812(e) (1) (D) will apply, provided the condition does not in fact occur. How- 
ever, where such condition (unless it relates to death as a result of a common 
disaster) is one which may occur either within such 6-month period or thereafter, 
the exception provided under section 812(e) (1) (D) will not apply. 



Regs. 105, ()$ 81. 2, etc. ] 206 

Where a property interest passed from the decedent to his surviving spouse 

subject to the condition that she does not die as a result of a common disaster 

which also resulted in the decedent's death, the exception provided under sec- 

tion 812(e) (1) (D) will not be applied in the final audit of the return if there 

is still a possibility that the surviving spouse may be deprived of such property 

interest by operation of the common disaster provision as given effect by the 

local 1am. 
(e) q'erminable interest to be acquired, by executor or trustee. — Section 

812(e) (1) (B) also provides that no marital deduction may be taken with re. 

spect to a life estate or other "terminable interest" which is to be acquired for 

the surviving spouse, pursuant to directions of the decedent, by his executor or 

by a trustee. Other examples of "terminable interests" are an annuity, an estate 

for years, a patent, and a copyright. Section 812(e) (1) (B) provides that a 

property interest shall not be consirlered a "terminable interest" merely be- 

cause it is the ownership of a bond, note, or simila. r contractural obligation, the 

discharge of which mould not have the eiTect of an annuity for life or for a 

term. 
The foregoing provision is applicable only with respect to any property interest 

which the decedent directed his executor or a trustee to expend, subsequently to 

his death, in the acquisition of a life estate, annuity, or other "terminable 

interest" for his surviving spouse. In such a case the property interest which 

is to be so expended is a "nondeductible interest. " The foregoing provision is 

not applicable, however, in the case of a general authorization to reinvest prop- 

erty, whereunder the executor or trustee may acquire either "terminable in- 

terests" or other property interests. 
Example. A decedent bequeathed $100, 000 to his wife, subject to a direction 

to his executor to use such bequest for the purchase of an annuity for the wife. 

The bequest is of a "nondeductible interest. " 
(f) Interest payable out of a group of assets. — Section 812(e) (1) (C) pro- 

vides that where the assets (included in the decedent's gross estate) out of 

which, or the proceeds of which, an interest passing to the surviving spouse 

may be satisfied include a particular asset or assets with respect to which no 

deduction would be allowed if such asset or assets passed from the decedent 
to such spouse, then the value of such interest passing to such spouse shall, for 
the purpose of the marital deduction, be reduced by the aggregate value of such 
particular assets. 

In order for the foregoing provision to apply, two circumstances must coexist, 
as follows: 

(1) The property interest which passed from the decedent to his sur- 
viving spouse must be payable out of a group of assets included in the gross 
estate. Examples of property interests payable out of a group of assets 
are a general legacy, a bequest of the residue of the decedent's estate or of 
a portion of the residue, and a right to a share of the corpus of a trust upon 
its termination. 

(2) The group of assets out of which the property interest is payable 
must include one or more particular assets which, if passing specifically to 
the surviving spouse, would be "nondeductible interests. " 

If the above circumstances are both present, the property interest payable 
out of the group of assets is (except as to any excess of its value over the aggre- 
gate value of the particular asset or assets which would not be deductible if 
passing specifically to the surviving spouse) a "nondeductible interest. " 

Example. A decedent bequeathed one-third of the residue of his estate to 
his ivife. The property passing under the decedent's 'll ' l d d 

' t 
t e rentals of an otfice building for a term of years, reserved by the decedent h 
under a deed of the building by way of gift to his son. Th d d 

' t 
make a specific bequest of the right to such rent 1. S h 

' h, 
he decedent did not 

specifically to the wife, would be a "nondeductible t t. " (S h 
ren a s. uch right, if passing 

(d, ) of t is section. ) If it is assumed that the value of the bequest of one- h 
third of the residue of the estate to the wife was $85, 000, 
to the rentals was included in the gross estate at a value f 
bequest is, to the extent of $60, 000 a "nondeductible interest. " 

Sxc. 81. 47c. VazuxTIoiv ox PaoPKaTT IlvTEazsT PxssrNs To SUavTvTNa Spousm. — 
(a) In generaL — The value, for the purpose of th tital d 
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"deductible interest" which passed from the decedent to his surviving spouse is 
to be determined as of the date of the decedent's death, unless the executor 
elects the optional valuation method in accordance with the provisions of 
section 81. 11, in which case the value of any such interest is to be determined 
as of such date with adjustment as explained in section 81. 11. The marital 
deduction may be taken only with respect to the net value of any "deductible 
interest" which passed from the decedent to his surviving spouse, the same 
principles being applicable as if the amount of a gift to such spouse were being 
determined. In determining the value of the interest in property passing to 
the spouse account must be taken of the effect of any material limitations upon 
her right to income from the property. An example of a case in which this rule 
may be applied is a ease in which the decedent bequeaths property in trust for 
the benefit of his spouse but the income from such property from the date of 
the decedent's death until distribution of the property to the trustee is to be used 
to pay expenses incurred in the administration of the estate. 

(b) Property interest slbj ect to ae incumbrance or obligation. — Section 
812(e) (1) (E) provides that where a property interest passed from the decedent 
to his surviving spouse subject to a mortgage or other incumbrance, or where 
an obligation is imposed upon the surviving spouse by the decedent in connec- 
tion with the passing of a property interest, the value of such property interest 
is to be reduced by the amount of such mortgage, other incumbrance, or obliga- 
tion. The passing of a property interest subject to the imposition of an obliga- 
tion by the decedent does not include a bequest, devise, or transfer in lieu of 
dower, curtesy, or of a statutory estate created in lieu of dower or curtesy, 
or of other marital rights in the decedent's property or estate. The passing 
of a property interest subject to the imposition of an obligation by the decedent 
does, however, include a bequest, etc. , in lieu of the interest of his surviving 
spouse under community property laws unless such interest was, immediatelv 
prior to the decedent's death, a mere expectancy. (As to the circumstances 
under which the interest of the surviving spouse is regarded as a mere expectancy 
see paragraph (b) of section 81. 47d. ) 

The following are illustrative of property interests which passed from the 
decedent to bis surviving spouse subject to tbe imposition of an obligation by 
the decedent: 

(1) A. decedent devised a residence valued at $25, 000 to his wife, with 
a direction that she pay $5, 000 to his sister. For the purpose of the 
marital deduction, the value of tbe property interest passing to the wife 
is only $20, 000. 

(2) A decedent devised real property to his wife in satisfaction of a 
debt owing to her. The debt is a deductible claim under section 812(b) (8). 
Since the wife is obliged to relinquish such claim as a condition to acceptance 
of the devise, the value of the devise is, for the purpose of the marital 
deduction, to be reduced by the amount of such claim. 

(8) A decedent bequeathed certain securities to his wife in lieu of her 
interest in property held by them as community property under the law 
of the State of their residence. The wife elected to relinquish her com- 
munity property interest and to take the bequest. For the purpose of 
the marital deduction, the value of the bequest is to be reduced by the 
value of the community property interest relinquished by the wife. 

(c) Effect of death taxes. — Section 812(e)(1)(E) provides that in the de- 
termination of the value of any property interest which passed from the 
decedent to his surviving spouse, there shall be taken into account the effeet 
which the Federal estate tax, or any estate, succession, legacy, or inheritance 
tax, has upon the net value to the surviving spouse of such property interest. 

For example, assume that the only bequest to the surviving spouse is of 
$100, 000 and such spouse is required to pay State inheritance tax in the amount 
of $1, 500. If no other death taxes affect the net value of the bequest, such 
value, for the purpose of the marital deduction, is $98, 500. 

To take another example, assume that a decedent devised to his wife real 
property having a value for Federal estate tax purposes of $100, 000, and also 
bequeathed to her a "nondeductible" interest for life under a trust. The State 
of residence values the real property at $90, 000 and the life interest at $80, 000, 
and imposes an inheritance tax (at graduated rates) of $4, 800 with respect 
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to the two interests. If it is assumed that such inheritance 'tax is required 
to be paid by the wife, the amount thereof to be ascribed to the devise is— 

120, 000 
X $4, 800=$3, 600 

Accordingly, if no other death taxes affect the net value of the bequest, such 
value, for the purpose of the marital deduction, is $100, 000 less $3, 600, or $96, 400. 

If the decedent bequeaths his residuary estate, or a portion thereof, to his 
sursiving spouse, and his will contains a direction that all death taxes shall be 
pavable out of such residuary estate, the value of the bequest, for the purpose of 
the marital deduction, is based upon the amount of the residue as reduced pur- 
suant to such direction. If the residuary estate, or a portion thereof, is be- 
queathed to the surviving spouse, and by the local law the Federal estate tax 
is payable out of the residuary estate, the value of the bequest, for the purpose 
of the marital deduction, may not exceed the amount thereof as reduced by the 
Federal estate tax. 

(d) Itemainder interests. — Where the income from property is made Payable 
to another individual for life, or for a term of years, with remainder absolutely 
to the surviving spouse or to her estate, the marital deduction is based upon 
the present value of the remainder. The present value of the remainder is to 
be determined in accordance with the rules stated in section 81. 10(i). For ex- 
ample, if the surviving spouse is to receive $50, 000 upon the death of a person 
aged 31 years, the present value of the remainder is $15, 631. (See example in 
section 81. 10(i) (4). ) If the remainder is such that its value is to be determined 
by a special computation (see section 81. 10(i ) (3) ), a request for a specific factor 
accompanied by a statement of the date of birth of each person, the duration 
of whose life may affect the value of the remainder, and by copies of the relevant 
instruments may be submitted to the Commissioner who in his discretion may 
supply the factor requested. If the Commissioner does not furnish the factor, 
the claim for deduction must be supported by a full statement of the computation 
of the present worth made, in accordance with the principles set forth in section 81. 10(i), by one skilled in actuarial computations. 

Snc. 81. 47d. LIMITsTIoN oN AMOUNT oF MARITAL DKDUcTIoN. — (a) In general. — 
The allowable marital deduction is limited to the smaller of the following amounts: 

(1) The aggregate value of the "deductible interests" which passed from the decedent to his surviving spouse, as determined under sections 81. 47a to 81. 47c. 
(2) Fifty percent of the value of the "adjusted gross estate, " as deter- mined under this section. 

Except as provided in paragraph (b) of this section (relating to community property), the "adjusted gross estate" is to be determined by subtracting from the entire value of the gross estate the aggregate amount of the deductions al- lowed under section 812(b). (See sections 81. 29 to 81. 40. ) Eaample. The value of a decedent's gross estate is $200, 000 and the aggregate amount of the deductions allowed by section 812(b) is $30, 000. (It is assumed for the purpose of this example that the decedent and his spouse never held any property as community property. ) The value of the "adjusted gross estate" is, therefore, $200, 000 less $30, 000, which is $170, 000. It is assumed that the ag. gregate value of the "deductible interests" which passed from the decedent to his surviving spouse is $100, 000. The allowable marital deduction is limited to $85, 000 (50 percent of the value of the "adjusted gross estate"). (b) Special rule in case involving community property. — If the decedent and his surviving spouse at any time held property as "community property, " as hereinafter defined, the "adjusted gross estate" referred to in paragraph (a) of this section is to be determined by subtracting from the entire value of the gross estate the sum of the following values and amounts: (1) The value of any property included in the gross estate which was at the time of the decedent's death held by him and his surviving spouse as "community property, " as hereinafter defined. (2) The value of property (to the extent included in the gross estate) transferred by the decedent during his life, if at the time of such transfer the property was held by him and his surviving spouse as "community property, " as hereinafter defined. 
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(8) The amount (to the extent included in the gross estate) receivable 
as insurance under policies upon the life of the decedent to the extent pur- 
chased with premiums or other consideration paid out of property then held 
by him and his surviving spouse as "community property, " as hereinafter 
defined, 

(4) An amount, A, which bears the same ratio to B (the aggregate amount 
of the deductions allowed by section 812(b) ) as C (the value of the gross 
estate, diminished by the aggregate amount subtracted under subparagraphs (1), (2), and (8) of this paragraph) bears to D (the entire value of the 
gross estate). 

+here a policy of insurance upon the life of the decedent was purchased 
partly with property held by him and his surviving spouse as "community prop- 
erty, " as hereinafter defined, and partly with other property, the amount receiv- 
able under such policy is consi&lered, for the purpose of subparagraph (8) of 
this paragraph, to have been purchased with such "community property" in the 
proportion that the payments made with such "community property" bear to 
the total amount paid. If only a portion of the proceeds of a policy is included 
in the gross estat'e, only such portion of the proceeds, and only the premiums or 
other consideration pairl for such portion, are to be included in the computation 
stated in the preceding sentence. (See section 81. 27. ) 

In determining the "adjusted gross estate" under this paragraph, propertv 
held by the decerlent and his surviving spouse as "community property, " at the 
time of the death of the decedent (for the purpose of subparagraph (1) of this 
paragraph), at the time of the transfer (for the purpose of subparagraph (2) 
of this paragraph), or at the time of the payment of insurance premiums or other 
consideration (for the purpose of subparagraph (8) of this paragraph), is 
considered to include: 

(i) Any property held by them at such time as community property under 
the law of any State, Territory, or possession of the United States, or of 
any foreign country, except such property in which the surviving spouse had 
at such time merely an expectant interest. 

(ii) Separate propertv acquired by the decedent as a result of a "conver- 
sion" (during the calendar year 1942 or after April 2, 1948) of property held 
by him and his surviving spouse as community property under the law of 
any State, Territory, or possession of the United States, or of any foreign 
country (except such property in which the surviving spouse had at the 
time of the "conversion" merely an expectant interest) into their separate 
property. 

(iii) I'roperty acquired by the decedent in exchange (by one exchange 
or a series of exchanges) for separate property acquired as set forth under 
(ii) of this paragraph. 

The surviving spouse is regarded as having merely an expectant interest in 
property held as community property under the law of any State, Territory, or 
possession of the United States, or of any foreign country, (a) at the time of 
the decedent's death if the entire value of such property (and not merely one- 
half thereof) is includible in the decedent's gross estate, or (b) at the time of 
any transfer, payment of insurance premiums or other consideration, or "conver- 
sion" if, in case of the death of the decedent at such time, the entire value of the 
property involved in such transfer, payment, or "conversion" (and not merely 
one-half thereof) would, without regard to the provisions of section 811(e) (2), 
have been so includible. 

The characteristics of property which acquired a noncommunity instead of a 
community status by reason of an agreement (whether antenuptial or post- 
nuptial) are such that section 812(e) (2) (C) classifies the property as community 
property of the rlecedent and his surviving spouse in the computation of the 
"adjusted gross estate. " In distinguishing property which thus acquired a non- 
community status trorn property which acquired such a status solely by opera- 
tion of the community property )»w, section 812(e) (2) (C) refers to the former 
category of propertv as "separate property" acquired as a result of a "conversion" 
of "property held as such community property. " As used in section 812(e) (2) (C), 
the phrase "property held as such community property" is used to denote the 
body of property comprehended within the community property system; the 
expression "separate property" includes any noncommunity property (whether 
held in joint tenancv, tenancy by the entirety, tenancy in common, or otherwise); 
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an d the term "conversion" includes any transaction or agree a cement which trans 

forms property from a community status into a noncommunity st munit status. 

The separate property which section 812(e) (2) (C) classifies as community 

property is not limited to that which was in existence at t e 
version. The following are illustrative of the scope of section 812(e) (2) (C); 
A partition of community property between husband and wife, whereby a por- 

tion of such property became the separate property of each, is a conversion of 

such property; a transfer of community property into some other form of co- 

ownership, such as a joint tenancy, is a conversion of such property; an agree- 

ment (whether made before or after marriage) that future earnings and gains 

which would otherwise be community property shall be shared by them as sep. 

arate property effects a conversion of such earnings and gains; a change in the 

form of ownership of property which causes the future rentals therefrom, which 

would otherwise have been acquired as community property, to be a. cquired as 

separate property effects a conversion of such rentals. 
The rules of section 812(e) (2) (C) are applicable, however, only if the con- 

version took place during the calendar year 1942 or after April 2, 1948, and only 

to the extent stated herein. 
Where the value of the separate property acquired by the decedent as a result 

of a conversion did not exceed the value of the separate property thus acquired 

by the surviving spouse, the entire separate property thus acquired by the 

decedent is to be considered, for the purposes of this paragraph, as held by him 

and his surviving spouse as comzrrunity property. Where the value (at the time 

of the conversion) of the separate property so acquired by the decedent exceeded 
the value (at such time) of the separate property so acquired by the spouse, only 

a part of the separate property so acquired by the decedent (and only the same 

fractional part of property acquired by him in exchange for such separate 
property) is to be considered, for the purposes of this paragraph, as held by him 

and his surviving spouse as community property. The part of such separate 
property (or property acquired in exchange therefor) which is considered as so 

held is the same proportion thereof which the value (at the time of the conver- 
sion) of the separate property so acquired by the spouse is of the value (at such 
time) of the separate property so acquired by the decedent. 

Frample (I). The value of a decedent's gross estate is $800, 000, of which 
$200, 000 represents his separate property and $100, 000 represents his one-ha)f 
interest in community property. The decedent's separate property was inherited 
from his father. The deductions allowed under section 812(b) total $45, 000. 
In this example, the "adjusted gross estate" is computed as follows: 
Value of gross estate $800, 000 
Reduction under subparagraph (1) $100, 000 
Reduction under subparagraph (4) (200, 000/800, 000 of 

$45, 000) 80, 000 

Total reduction 180 000 

Adjusted gross estate 170, 000 

In this example the marital deduction will be $85, 000 (one-half the value of 
the "adjusted gross estate") in case the aggregate value of the "deductible inter- 
ests" which passed from the decedent to his surviving spouse equals or exceeds 
such amount. 

Eza~nple (2). The facts are the same as in example (1) except that the 
decedent's separate property was not inherited from his father, but was acquired 
under the following transaction: 

On November 1, 1942, the decedent and his surviving spouse partitioned certain 
communitv property then having a. value of $224, 000. A portion of such prop' 
erty, then having a value of $160, 000, was converted into the decedent's separate 
propertv, and the remaining portion, then having a value of $64, 000, was con- 
verted into his spouse's separate property. The portion of the separate property 
so acquired by the decedent which is considered. as held as community prop- 
erty at the time of his death is represented by that proportion of $200, 000 (the 
value, at the time of death, of such separate property) which 864, 000 (the value, at the time of the conversion, of the separate property so acquired by his spouse) bears to $160, 000 (the value, at the time of the conversion, of the separate prop- 
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erty so acquired by the decedent), which proportion equals f80, 000. The 
"adjusted gross estate" is computed as follows: 
Value of gross estate $800 000 
Reduction under subparagraph (1) ($100, 000 plus $80, 000) $180, 000 
Reduction under subparagraph (4) (120, 000/800, 000 of 

$45, 000) 18, 000 

Total reduction 198, 000 

Adjusted gross estate 102, 000 
The burden of establishing the extent to which separate property of the decedent 

was acquired other than as described in (ii) and (iii) of this paragraph rests 
upon the executor. 

Szc. 81. 47e. I aooF RaqUIRKD. — The executor must submit such proo f as is neces- 
sary to establish the right of the estate to the marital deduction, including any 
evidence requested by the Commissioner. 

P~R. 18. Section 81. 58& as amencled by Treasury Decision 5289 [26 
CFE( 81. 53], is further amended as follows: 

(4) By striking out "the three following exceptions" and by insert- 
ing in lieu thereof the following: "the four following exceptions". 

(B) By inserting at the end thereof the following subparagraph: 
(4) The condition set forth under section 81. 41(a) (6) should be disregarded 

in determining whether the deduction is available. 

PAR. 19. There is inserted immediately preceding section 81. 88 [26 
CFR 81. 83] the following: 

SEC. 865. LIABILITY OF LIFE INSURANCE BENEFICIARIES, 
ETC. (REVENUE ACT OF 1948; ENACTED APRIL 2, 1948. ) 

(a) Section 826(c) of the Internal Revenue Code (relating to liability 
of life insurance beneficiaries) is hereby amended by adding at the 
end thereof the following new sentence: "In the case of such proceeds 
receivable by the surviving spouse of the decedent for which a deduction 
is allowed under section 812(e) (the so-called 'marital deduction' ), this 
subsection shall not apl&ly to such proceeds except as to the amount 
thereof in excess of the aggregate amount of the marital deductions 
allowed under su& h subsections. " 

(b) Section 826 (&'1) of the Internal Revenue Code (relating to liability 
of recipient of property over which decedent had power of appointment) 
is hereby amended by adding at the end thereof the following»e&v sen- 
tence: "In the case of such p&opertv received by the surviving spouse of 
the decedent for which a deduction is an»&ved under section, 'Pls&(e) (the 
so-called 'marital deduction'), this subsection shall not apply to such 
property except as to the value thereof reduced by an aruount equal to the 
excess of the aggregate amount of the marital deductions allowed under 
section 812(e) over the amount of proceeds of insurance upon the life 
of the decedent receivable by the surviving spouse for which proceeds 
a marital deduction is allowed under such subsection. " 

(c) The amendments made by this section shall be applicable only with 
respect to estates of decedents dying after December 81, 1947. 

PAR. 20. Section 81. 79 (5) [26 CFR 81. 79 (b) ] is amended by insert- 
ing immedia(ely preceding the period at the end of the firs sentence 
of the fourth undesignated paragraph thereof the following: "; (5) 
the portion of the marital deduction allowed under the provisions of 
section 812(e) on account of bequests, etc. , of such interests to the 
decedent's survivin&r spouse. " 

(This Treasu&y Decision is issued under authority contained in sec- 
tion 8791 of the Internal Revenue Code (58 Stat. 467; 26 U. S. C. 8791) 
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and pursuant to the provisions of Public Laws 471 and 869, Eig tieth h' 
Con ress. 

SECTION 811(c) 

REGULATIQNs 105, SEUTIoN 81. 17: Transfers 
intended to take effect at or after the 
decedent's death. 

1949~18025 
( t. D. 171() 

ESTATE TAX — INTERNAL REVENUE CODE — DECISION OF SUPIIEME COURT 

1. GRoss EsTATE — TRANsFER IN TRIIsT — INTENDED To TArrE EFFEUT IN 
PossEssIoN oR ENJQTMENT AT QR AFTER DEATH. 

A trust agreement was executed in 1924 by decedent, in which he 
and two brothers were named trustees. Decedent reserved no power 
to alter, amend or revoke, but required the trustees to pay him the 
trust income for life. Held: The transfer was intended to take 
effect in possession or enjoyment at decerlent's death because the 
trust agreement reserved to him a life income in the property, and 
the value of the trust corpus is includible in the decedent's gross 
estate under the provisions of section 811(c) of the Internal 
Revenue Code. 

2. DEcIsIoN REVERsED. 

Decision of the United States Court of Appeals, Third Circuit 
(161 Fed. (2d) 11), reversed. 

8. DEcIsroN For, r. owsn. 
HelrIering v. Hallock, 809 U. S. 106 (Ct. D. 1440, C. B. 1940 — 1, 

228), followed. 

4. DEcrsroN OVERED. EO. 

ofay v. Heiner, 281 U, S. 288 (Ct. D. 186, C. B. IX — 1, 882 (1980) ), overruled. 

SUPREME COURT OF THE UNITED STATES 
Commissioner of Internal Renenue, petitioner, v. Estate of Francois I. Cfrurc)r, 

Deceased, Erlrcard E. Black, Executor 
On writ of certiorari to the United States Court of Appeals for the Third Circuit 

[January 17, 1949] 

OPINION 

Mr. Justice BLACK delivered the opinion of the Court. 
This ease raises questions concerning the interpretation of that part of section 

( ) o e Internal Revenue Code which for estate tax purposes requires in- 
cluding in a decedent's gross estate the value of all the property the decedent had transferred by trust or otherwise before his death which was intended to take effect in possession or enjoyment at or after his death ":. "' *" Estats of Spiegel v. Commissioner, post, page —, involves questions which also depend upon interpretation of that provision of section 811(c). After argument and consideration of the cases at the October 1947 term, an order was entered restoring them to the docket and requesting counsel upon reargument par- 
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ticularly to discuss certain questions broader in scope than those originally pre- 
sented and argued. (Zournal Supreme Court, 297 — 298, June 21, 1948. ) Those 
additional questions have now been fully treated in briefs and oral arguments. 

This case involves a trust executed in 1924 by Francois Church, then 21 years 
of age, unmarried and childless. He executed the trust in New York in ac- 
cordance with State law. Church and two brothers were named cotrustees. 
Certain corporate stocks were transferred to the trust with grant of polver 
to the trustees to hold and sell the stocks and to reinvest the proceeds. Church 
reserved no power to alter, amend, or revolte, but required the trustees to 
pay him the income for life. This reservation of life income is the decisive 
factor here. 

At Church's death in 1989 the trust was to terminate and the trust agreement 
contained some directions for distribution of the trust assets when he died. 
These directions as to final distribution did not, hosvever, provide for all pos- 
sible contingencies. If Church died without children and lvithout any of his 
brothers or sisters, or their children, surviving him, the trust instrument made 
no provision for disposal of the trust assets. Had this unlikely possibility 
come to pass (at his death there were living, 5 brothers, 1 sister, and 10 of 
their children) the distribution of the trust assets would have been controlled 
by New York law. It has been the Government's contention that under New 
York law had there been no such surviving trust beneficiaries the corpus would 
have reverted to the decedent's estate. This possibility of reverter plus the 
retention by the settlor of the trust income for life, the Government has argued, 
requires inclusion of the value of the trust property in the decedent's gross 
estate under our holding in Hetvertnff v. Ifaltoofc (809 U. S. 106 [Ct. D. 1440, 
C. B. 1940-1, 228] ) . 

The Hallock &ase held that where a person while living makes a transfer 
of property rvhich provides for a reversion of the corpus to the donor upon a con- 
tin ency terminable at death, the value of the corpus should be included in the 
decedent's gross estate under the "possession or enjoyment" provision of sec- 
tion 811(c) of the Internal Revenue Code. ' In this case, the Tax Court, relying 
upon its former holdings' declared that "The mere possibility of reverter by 
operation of law upon a failure of the trust, due to the death of all the re- 
maindermen prior to the death of decedent, is not such a possibility as to &ome 
within the Hallock case. " This holding made it unnecessary for the Tax Court 
to decide the disputed question as to whether New York law operated to create 
such a reversionary interest. The United States Court of Appeals for the 
Third Circuit, one judge dissenting, afiirmed on the ground that it could not 
identify a clear-cut mistake of law in the Tax Court's decision, (101 Fed, (2d) 
11. ) The United States Court of Appeals for the Seventh Circuit in the 
Spiegel case found that under Illinois law there was a possibility of reverter 
and reversed the Tax Court, holding that possible reversion by operation of law 
required inclusion of a trust corpus in a decedent's estate. (Con&missioner v. 
Bpieg&tps Estate, 159 Fed. (2d) 257. ) Other United States courts of appeal 
have held the same. ' Because of this conflict we granted certiorari in this 
and the Spiegel case. 

Counsel for the two estates have strongly contended in both arguments of 
these cases that the law of neither New York nor Illinois provi&les for a pos- 
sibility of reverter under the circumstances presented. Ther argue further 
that even if under the law of those States a possibility of reverter did exist, it 
would be an unjustifiable extension of the Hallock rule to hold that such a 
possibility requires inclusion of the value of a trust corpus in a decedent's 
estate. The respondent in this case pointed out the extreme improbability 
that the decedent gould have outlived all his brothers, his sister, and their 
10 children. He argues that the happening of such a contingency svas so re- 
mote, the money value of such a reversionary interest was so infinitesimal, 
that it would be entirely unreasonable to hold that the Hallock rule requires 

&The Bullock case considered the "possession or enjoyment" language of section 811(c) 
which appeared in section 802(c) of the 1926 Revenue Act (44 Stat. 9, 70), as amended 
bv section SOS(a) of the Revenue Act of 1982 (47 Stat. 169, 279, 26 U. S. C. , section 
Sil(c) ). 

'Estate of Cess (8 T. C. 562), Commissioner v. Z'ellogg (119 Fed. (2d) 54, athrming 40 
B. T. A. 916), Estate of Dnwne (2 T. &'. 967), Estate of Houghton (2 T. C. 871), Estate of 
Coo&i&gear (2 T. &, 885), Estate of Delaneg (1 T. C. 781) . 

'Commissioner v. Bagne's Estate (155 Fed. (2d) 475), Cotn&nissioner v. Bank of Cali- 
fornia (155 Fed. (2d) 1), Thomas v. Graham (158 Fed. (2d) 561), Beach v. Bosey (156 
Fed, (2d) 496). 
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an estate tax because of such a contingency. But see Fidelity-Pitilatlelyhia 

Trust Co. v. Rothensies (824 U. S. 108, 112 [Ct. D. 1680, C. B. 1945, 406]). 
Arguments and consideration of this and the Spiegel case brought prominently 

into focus sharp divisions among courts, judges and legal commentators, as ts 

the intended scope and ejTect of our Hallock decision, particularly whether 

our holding and opinion in that case are so incompatible with the holding and 

opinion in May v. Heiner (281 U. S. 288 [Ct. D. 186, C. B. IX — 1, 882 (1980)]) 
that the latter can no ion er be accepted as a controlling interpretation of ths 

"possession or enjoyment" provision of section 811(c). ' May v. Heiner held 

that the corpus of a trust transfer need not be included in a settlor's estate, 

even though the settlor had retained for himself a life income from the corpus. 

We have concluded that confusiou and doubt as to the effect of our Hallock 

case on May v. Heiner should be set at rest in the interest of sound tax and judi- 

cial administration. Furthermore, if May v. Heiner is no longer controlling, 

the value of the Church trust corpus was properly included in the gross estate, 

without regard to the much discussed State law question, since Church reserved 

a life estate for himself. For reasons which follow, we conclude that the 

Hallock and' May v. Heiner holdings and opinions are irreconcilable. Since ws 

adhere to Hallock, the May v. Heiner interpretation of the "possession or en- 

joyment" provisions of section 811(c) can no longer be accepted as correct. 
The "possession or enjoyment" provision appearing in section 811(c) seems 

to have originated in a Pennsylvania inheritance tax law in 1826. ' As early as 

1884 the Supreme Court of Pennsylvania held that where a legal transfer of 

property was made which carried with it a right of possession with a reserva- 

tion by the grantor of income and profits from the property for his lite, the 

transfer was not intended to take effect in enjoyment until the grantor's death: 
"One certainly cannot be considered, as in the actual enjoyment of an estate, 
who has no ri ht to the profits or incomes arising or accruing therefrom. " 
(Iteish, Adm'r v. Commonwealth, 106 Pa. 521, 526. ) That court further held 

that the "possession or enjoyment" clause did not involve a mere technical 
question of title, but that the law imposed the death tax unless one had parted 
during his life with his possession and his title and his enjoyment. It was 
further held in that case that the test of "intended" was not a subjective one, 

that the question was not what the parties intende'd to do, but what the trans- 
action actually effected as to title, possession and enjoyment. 

Most of the States have included the Pennsylvania-originated "possession 
or enjoyment" clause in death tax statutes, and with what appears to be com- 
plete unanimity, they have up to this day, despite May v. Hein, er, substantially 
agreed with this 1884 Pennsylvania Supreme Court interpretation. ' Congress 
used the "possession or enjoyment" clause in death tax legislation in 1862, 1864, 
and 1898. (12 Stat. 482, 48o; 18 Stat. 228, 285; 80 Stat. 448, 464. ) In refer- 
ring to the provision in the 1898 Act, this Court said that it made "the lia- 
bility for taxation depend, not upon the mere vesting in a technical sense of 
title to the gift, but upon the actual possession or enjoyment thereof. " Yander- 
hilt v. Eidman, 196 V. S. 480, 498. ) And 5 years before the 1916 estate tax 
statute incorporated the "possession or enjoyment" clause to frustrate estate 
tax evasions, 89 Stat. 7o6, 780, this Court had affirmed a judgment of the New 
York Court of Appeals sustaining the constitutionality of its State inheritance 
tax in an opinion which said: "It is true that an ingenious mind a d i e 
ot er means of avoiding an inheritance tax, but the one commonly used is a h 
transfer with reservation of a life estate. " (Matter of sweeney, 194 N. Y. 281, 
287; Zeeney v. Nerve York, 222 U. S. 525, ) And see Helvering v. Bullartl (808 
V. S. 297, 802 [Ct. D. 1818, C. B. 1988 — 1, 495]), where the foregoing quotation 
was repeated with seeming approval. 

~ Cf. Estate of Kaghes (44 B. T. A. 1196), with Estate of BraNe 1 T. . 1 sab. nom. Keteering v. Washington, Trust Co. , 140 Fed. (2d. 8 v. united States (51 F. Supp. 733). Cf. Mont amer — 462, 480 — 482 (1946) 1th p I, F g err, ederal Taxes — Estates, Trusts s u, e Estate s d Gsft Tuxattau, 1946 pp. 
V o r d s Fede ai Estate ax, 

e u, s a e sxss sud the Higher Learning of the Suptsm 
s Nate, Origin of the Phrase, "Intended To Take o a e Eifect in Possession or Eujoymeut A 

(1946). 
see ion 11(c), Internal Revenue Code), 56 Yale L. J. 176 

8-892; 67 A. L. R. 1250 — 1254; 100 A. L. R. 1246- 
s See eases collected in 49 A. L. R. 87 

o o s ae er, Taxation of Transfers Taking Eftsct in Possession st 
1 ); 'ver, propertv Rationalism aud TsX 9 (1942). 
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From the first estate tax law in 1916 until 3fatf v. Heiner, supra, was decided 
in 1980, trust transfers which were designed to distribute the corpus at the 
sett]or's death and which reserved a life income to the settlor had always been 
treated by the Treasury Department as transfers "intended to take effect in 
possession or enjoyment at * s e his death. " The regulations had so pro- 
vided and millions of dollars had been collected from taxpayers on this basis. 
See e. II. , T. D. 2910, 21 Treas. Dec. 771 (1919); and see 74 Cong. Itec. 7078, 7198— 
7]99 (March 8, 1981). This principle of estate tax law was so well settled 
in 1928, that the Circuit Court of Appeals decided lfay v. Heine&. in favor of 
the Governm&. nt in a one-sentence per curiam opinion. (82 Fed. (2d) 1017. ) 
Nevertheless, March 2, 1981, this Court followed 3fay v. Heiner in three cases 
in pet' curiam opinions, thus upsetting the century-old historic meaning and the 
long standing Treasury interpretation of the "possession or enjoyinent" clause. 
(fiurnet v. Northern Trust Co. , 288. U. S. 782; 3forsman v. Burnet, 288 U. S. 788; 
3fcCcrmick v. Hurnet, 288 U. S. 784. ) 

March 8, 1981, the next day after the three f)er curiam opinions were ren- 
dered, Acting Secretary of the Treasury Ogden Mills wrote a letter to the 
Speaker of the House explaining the holdings in 3fajj v. Heiner and the three 
cases decided the day before. He pointed out the disastrous ejf=cts they would 
have on the estate tax law and urged that Congress "in order to prevent tax 
evasion, " immediately "correct this situation" brought about by 3fay v. Heiner 
and the other cases. (74 Cong. Rec. 7198, 7199 (1981). ) He expressed fear 
that without such action the Government would sujfer "a loss in excess of one- 
third of the revenue derived from the Federal estate tax, with anticipated re- 
funds of in excess of $25, 000, 000. " The Secretary's surprise at the decisions 
and his apprehensions as to their tax evasion consequences were repeated on the 
floor of the IIouse and Senate. (74 Cong. Rec. supra. ) Senator Smoot, chair- 
man of the Senate Finance Committee, said on the floor of the Senate that 
this judicial interpretation of the statute "caine almost like a bombshell, be- 
cause nobody ever anticipated such a decision. " (74 Cong. Rec. 7078. ) Both 
houses of Congress unanimously passed and the President signed the requested 
resolution that same day. ' 

February 28, 1988, this Court held that neither passage of the resolution nor its 
later inclusion in the 1982 Revenue Act was intended to apply to trusts created 
before its passage. (Hassett v. W& Icjt. , Hcic& rit&&f v. 3farshall, 808 U. S. 803 [Ct. 
D. 1817, C. B. 1988-1, 490). ) Accordingly, if the corpus of the Church trust 
executed in 1924 is to be included in the settlor's estate without this court's 
involvement in the intricacies of State property hiw, it must be (lone by virtue 
of the possession and enjoyment section as it stood without the language added 
by the joint resolution. 

Crucial to the court's holding in 3fatf v. Heiner was its flnding that no interest 
in the corpus passed at the seitlor's death because legal title had passed from 
the settlor irrevocably when the trust was executed; for this reason the grantor's 
reservation of the trust income for his life ' — one of the cltief bundle-of-ov-nership 
interests — was held not to bring the transfer within the category of transfers 
"intended to take effect in * " * enjoyment at * '"' * his death. " This 
Court had never before so limited the possession or enjoyment section. ' Thus 

' "(c) To the extent of any interest therein of which the decedent has at any time made 
a transfer, by trust or otherwiser in contemplatiou of or intended to take etfect in posses- 
sion or enjoyment at or after his death, including a transfer under tchich the transferor 
I&ca retained for hte Bfe or any period not endtng before hts d'eath (I) the possession or 
et&jcpmet&t of, or the income from, the property or (e) the &ight to designate the persons 
tcho shall, possess or enjoy the property or the income th&refrom * * *. " The italics 
are added to iu&licate the additions made by the aiueudments to section 302(c) of the 
Revenue Aet of 1926. Joint Resolution of March 3, 1931, 46 Stat. 1516 — 1517. 

'The . Vay v. Hciner trust provided for the income to go to Barney May during his life- 
time, after his death to his wife, Pauline May, the grantor, and upou her death the corpus 
was to be distributed to the grantor's four children. The court said that the record failed 
clearly to disclose whether Mrs. Mav survived her husband, but held this was of uo special 
importance. 

'The court also quoted from and relied heavily on Retr&eche v. Northern Trust Co. (273 
U. S. 339, 345 [T. D. 4261, C. B. VIII — I, 305 (1929)]). This Court there held that the 
corpus of two trusts that reserved a life income to the grantor plus a power to revoke 
should have been included in the decedent's estate. The corpus of. five other trusts were 
held uot includable. These five trusts did uot reserve a po)ver in the grantor alone to 
revoke, uor did they reserve a life estate to the grantor, but they provided for sccumula- 
tiou of that income during the settlor's life, aud at his death it )vas to go to the bene- 
iiciaries, subject to prior use by the b&neticiaries as directed by the settlor. Thus, this case 
&lid uot directly support the . Ifcy v. He(acr holdin". Nor is Sfcy v. Heiner supported by 
Shul&st v. . . ill&'tt (273 U. S. 545 [T. D. 4071, C. B. VI — 2, 349 (1927)]), as shown by 
reference to St&short v. Atle&t in the Reinecke opinion at page 347. 
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was formal legal title rather than the substance of a transaction made the sole 

test of taxability under section 811(c). For from the viewpoint of the grantor 

the significant etfect of this transaction was his continued enjoyment and re. 

tention oi the income until his death; the important consequence to the re. 

maindermen was the postponement of their right to this enjoyment of the incotae 

until tbe grantor's death. 
The eftect of the court's interpretation of this estate tax section was to permit 

a person to relieve his estate from the tax by conveyin its legal title to trustees 

whom he selected, with an agreement that they manage the estate during his 

life, pay to him all income and profits from the property during his life, and 

deliver it to his chosen beneficiaries at death. Preparation of papers to defeat 

an estate tax thus became an easy chore for one skilled in the "various niceties 

of the art of conveyancing. " (Iflein v. United States, 288 U. S. 2&1, 284 [Ct, D. 

888, C. K X — 1, 462 (1981)]. ) And by this simple method one could, desPite the 

"possession or enjoyment" clause, retain and enjoy all tbe fruits of his property 

during life and direct its distribution at death, free from taxes that others less 

skilled in tax technique would have to pav. Regardless of these facts 3fay v, 

Heiner held that such an instrument preserving the beneficial use of one' s 

property during life and providing for its distribution and delivery at death was 

"not testamentary in character. " (3fag v. Heiner, supra at 248. Cf. sweeney v, 

Net York, supra at 585, 566. ) 
One year after 3f ay v. Heiner, this Court decided plein v. United States, supra, 

There the grantor made a deed conveying property to her husband for his life 

with provisions that if he survived the wife he should "by virtue of this convey. 

Code. (47 Stat. 169, 279, 26 U. S. C. , section 811(c). ) The particular provision re- 

main vested in" the wife should her husband die first. This Court pointed out 

that in general and under the law of Illinois where the deed was made, vesting 

of title in the grantee "depended upon the condition precedent that the death 
of the grantor happen before that of the grantee. " Thus, since it was found 
that under Illinois law, legal title to the land had been retained by the wife, it 
was held that the value of the land should be included in her gross estate under 
the "possession or enjoyment" section. The court did not cite May v. Heiner. 

In 1985, this Court decided Helvering v. St. Louis Trust Co. (296 U, S. 69 
[Ct, D. 1046, C. B. XIV — 2, 869 (1985) ] ) and Becker v. St. Louis Trust Co. (296 
U. S. 48 [Ct. D. 1044, C. B. XIV — 2, 887 (1985)']). In each of these cases the 
court again, as in 3lay v. Heiner, delved into the question of legal title under 
rather subtle property law concepts and decided that tbe legal title of the trust 
properties there, unlike the situation in the Klein transfer, had passed irrevocably 
from the grantor. This passage of bare legal title was held to be enough to 
render the possession or enjoyment section inapplicable. These cases were ex- 
pressly overruled by Helvering v. Hallock. 

Helvering v. Hallock was decided in 1940. Three separate trusts were con. 
sidered in the Hallock ease. These three trusts as those considered in the St, 
Louis Trust and Becker cases, had been executed with provisions for reversion 
of the trust properties to the grantors should the grantors outlive the beneficiaries. 
The trusts had been executed in 1917, 1919, ancl 1925. In the Hallock case this 
Court was again asked to limit the eftect of section 811(c) by emphasis upon 
the formal passage of legal title. By such concentration on elusive legal title, 
the Court was invited to lose sight of the plain fact that complete enjoyment had 
been postponed. We declined to limit the effectiveness of the possession or en. 
joyment provision of section 811(c) by attempting to define the nature of the 
interest which the decedent retained after his in, ter vivos transfer. We called 
attention to the snares which inevitably await an attempt to restrict estate tax 
liability on the "niceties of the art of conveyancing" at page 117. We declared 
that the statute now under consideration "taxes not merely those interests 
which are deemed to pass at death according to refined technicalities of the law 
of property. It also taxes inter vivos transfers that are too much akin to 
testamentary dispositions not to be subjected to the same excise, " page 112, and 
inter vivos gifts "resorted to, as a substitute for a will, in makin dis sitions of 
property operative at death, " page 114. 

As pointed out by the dissent in Hallock, we there directly and unequivocally rejected the only support that could possibly suffice for th h ld 
a suppor was the court's conclusion in May v. Heiner, that reten- 

tion of possession or enjoyment of his property was not enough to require m- 
clusion of its value in the gross estate if a trust gr t h d gran or a succeeded in passing 

moval of th 
are ega title out of himself before death. In Hallock we h . '. 

of that support by declaring that section 811(c) "deals with property not 



217 [Regs. 105, $ 81. 17. 

technically passing at death but with interests theretofore created. The taxable 
event is a transfer inter vivos. Bqrt the measure of the tax is the value of the transferred property at the time when death brings it into enjoyment, " pages 110-111 

Moreover, the Hallock ease, page 114, stands plainly for the principle that "In 
determining whether a taxable transfer becomes complete only at death we look 
to substance, not to form * i * However we label the device [if] it is but a means by which the gift is rendered incomplete until the donor's death" the "possession or enjoyment" provision applies. 

How is it possible to eall this trust transfer "complete" except by invoking a fiction? Church was sole owner of the stocks before tlie transfer. probably their greatest property value to Church was his continuing right to get their inconie. 
After legal title to the stocks was transferred, somebody still owned a property right in the stock income. That property right did not p;iss to the trust bene- 
ficiaries when the trust was executed; it remained in Church until he died. He 
made no "complete" gift effective before that date, unless eve view the trust trans- 
fer as a "complete" gift to the trustees. But Church gave the trustees nothing, either partially or completely. He transferred no right to them to get and spend 
the stock income. And ur«ler the teaching of the Hallock ease, quite in contrast 
to that of 3fay v. Heiner, passage of the mere technical legal title to a ti'ustee is 
not necessarily crucial in determining whether and when a gift becomes "com- 
plete" for estate tax purposes. Looking to substance and not merely to form, as 
we must unless we depart from the teaching of Hallock, the inescapable fa& t is 
that Church retained for himself until death a most valuable property right in 
these stocks — the right to get and to spend their income. Thus Church did far 
more than attach a "string" to a remotely possible reversionary interest in the 
property, a sufficient reservation under the Hallock rule to make the value of the 
corpus subject to an estate tax. Church did not even risk attaching an unl&reak- 
able cable to the most valuable property attribute of the stocks, their inconie. 
He simply retained this valuable property, the right to the income, for himself 
until death, when, for the first time the stock with all its property attributes 
"passed" from Church to the trust beneficiaries. Even if the interest of Church 
was merely "obliterated, " in 3/»!! v. H&iner language, it is beyond all doubt that 
simultaneously with his death, i &bur& h no longer owned the right to the income; 
the beneficiaries did. It had then "passed. " It never had before. Eor the first 
time, the gift had become "complete. " 

Thus, what ive said in Hallock was not only a repudiation of the reasoning 
which was advanced to support the two cases (St. Louis Trust and Becker) that 
Hallock overruled, but also a complete rejection of the rationale of 3fay v. Hei »& r 
on which the two former cases had relied. Hallock thereby returned to the in- 
terpretation of the "possession or enjoyment" section under which an estate 
tax cannot be avoided by any trust transfer except by a bona fide transfer in 
which the settlor, absolutely, unequivocally, irrevocably, and ivithout possible 
reservations, parts with all of his title and all of his possession and all of his en- 
joyment of the transferred property. After such a transfer has been made, the 
settlor must be left ivith no present legal title in the property, no possible re- 
versionary interest in that title, and no right to possess or to enjoy the property 
then or thereafter. In other words such a transfer must be immediate and out 
and out, and must be unaffected by rvhether the grantor lives or dies. See Shi&1;& rt 
v. Allen (278 U. S. 545, 547); S»&ith v. Shaaghnessy (818 U. S, 176 [Ct. D. 1;&7;&, 
C. B. 1948, 1144] ). We declared this to be the effect of the Hallock case in Gold- 
'stone v. Unit&d States (825 U. S. 687, 690, 691 [Ct. D. 1644, C. B. 1945, 898]). 
There we said with reference to section 811(c) in connection with our Hallock 
ruling: "~ * * It thus sweeps into the gross estate all property the ultinrate 
possession or enjoyment of which is held in suspense until the moment of the 
decedent's death or thereafter. * * * Testamentary dispositions of an in!& r 
vivos nature cannot escape the force of this section by hiding behind le al nice- 
ties contained in devices and forms created by conveyancers. " And see Fid&!ity- 
Phit&&dett&hia Trust Co. v. Rothcnsies, s»p&'&r, and Com&r&issioner v. Lestate of Pic!d 
(824 U. S, 118 [Ct, . D. 1681, C, B. 1945, 408] ). 

It is strongly urged tli:it, we continue to regard 3fay v. Heiner as controlling 
an&i leave its final repudiation to Congress. Little effort is made to defend the 
-lH&y v. V&'&n&r interpretation of "possession or enjoyment" on theround that 
it truly reflects the congressional purpose, nor do we think it possible to attribute 
such a purpose to Con "ress. There is no persuasive argument, if tiny at all, that 
trusts r& s& rviiig life estates with remainders over at grantors' deaths are not sat- 

845516' — 49 15 
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isfactory and effective substitutes for wills. In fact, the purpose of this settlor as 

expressed in his trust papers was to make "provision for any lawful issue" he 

might "leave at the time of his death as well as provide an income for himself 

for life. " This paper, labeled a trust, but providing for all the substantial pur 
poses of a will, was intended to and did postpone until the settlor's death the 
right of his relatives to possess and enjoy his property. There may be trust 
instruments that fall more clearly within the class intended to be treated as 
substitutes for wills by the "possession or enjoyment" clause, but we doubt it, 

The argument for continuing the error of 3Iay v. Heiner is not on the merits 
but is advanced in the alleged interest of tax stability and certainty, stare decisis 
and a due deference to the just expectations of those who have relied on the 3fay 
v. Heiner doctrine. Special stress is laid on Treasury regulations which since the 
Hassett v. Welch holding in 1998 have accepted the 3fay v. Heiner doctrine and 
have not provided that the value of a trust corpus must be included in the dece- 
dent's gross estate where a grantor had reserved the trust income. It is even 
argued that Congress in some way ratified the 3luy v. Heiner doctrine when it 
passed the joint resolution and that if not, the decision in the Hassett and Mar- 
shall cases set at rest all questions as to the soundness of the 3Iay v. Heiner in- 
terpretation. We find no merit in these contentions. 

What was said in the Hallock opinion on the question of stare decisis would 
appear to be a sufiicient answer to that contention here. The Hallock opinion 
also answers the argument as to recent Treasury regulations, all of which were 
made by the Treasury under compulsion of this court's cases. Furthermore, the 
history of the struggle of the Treasury to subject such transfers as this to the 
estate tax law, a historv shown in part in the Eassett v. Welch opinion, has served 
to spotlight the abiding conviction of the Treasury that the May v, Heiner statu- 
tory interpretation should be rejected. In viesv of the struggle of the Treasury 
in this tax field, the variant judicial and Tax Court opinions, our opinion ir 
the Hallock case and others which followed, it is not easy to believe that tax- 
payers who executed trusts prior to the 1981 joint resolution felt secure in 
a belief that 3Iay v. Heiner gave them a vested interest in protection from estate 
taxes under trust transfers such as this one. And so far as this trust is con- 
cerned, Treasury regulations required the value of its corpus to be included in the 
gross estate when it was made in 1924, and most of the period f'rom then up to 
the settlor's death in 1939, 

3loreover, the 3Iay v. Heiner doctrine has been repudiated by the Congress and 
repeatedly challenged by the Treasury. It certainly is not an overstatement 
to say that this Court's Hallock opinion and holding treated 3fay v. Eeiner with 
scant respect. We said Congress had "displaced" the 3fay v. Heiner construction 
of section 811(c); in overruling the St. Louis Trust cases we pointed out that 
those cases had relied in part on the "congressionally discarded 3fay v. Heiner 
doctrine"; we thought Congress "had in principle already rejected the general 
attitude underlying" the May v. Heiner and St. Louis Trust cases; and finally 
our Hallock opinion demolished the only reasoning ever advanced to support 
the 3lay v. Heiner holding, And in the Hallock case, trusts created in 1917& 1919, 
and 1925 were held subject to the estate tax under the provisions included in 
section 811(c). What we said and did about 3fay v. Heiner in the Hallock case 
took place in 1940, 2 years af'ter Hassett v. Welch had held that the 1981 and 1932 
amendments could not be applied to trusts created before 1981. Certainly, . 'IIay v. Heh&er cannot be granted the sanctuary of stare decisis on the ground that it has had a long and tranquil history free from troubles and challenges. Nor does the joint resolution or the opinion in the Hassett v. Welch and 
Helt«u &ny v. 3Iurshall cases, decided together, support an argument that the 3Iay v. Heiner doctrine be left undisturbed. It would be impossible to say that Congress in 1931 intended to accept and ratify decisions that hit the Congress like a "bombshell. "" And in Hassett v. Welch the Government did not ask this Court to reexamine or overrule lluy v. Heiner or the three per curiatn cases that 

sury Department indicates a strong reason for 
» A 5(ay 22, 1981, bulletin of the Trea 

ep t uction of the resolution as inapplicable to pre-1931 tru 
f arth thi Co i h ho) th previouslv created under the Xiohois v. Coolidge (2'74 U. S. 5& 

is same apprehension mav wefi have been the under)Viug t refied on by the dissent made on the floor ofthe 11ouse that tb i n was no made "retdroactive for the reason that we were afraid that the Senate no agree to it. " (74 Cong. Rec. 7199 (1981). ) Recent cases have indi&a e ear of such a constitutional interpretation is not a va)id one. (Central Ha 
1946 — 1, 270]. ) 
Ket(JI, 819 tT S 94, 97 93, -I;ernandez V. Wiener 326 U S 340, 855 

"'"" a 
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reljed on May v. Heiner. In fact, the Government brief argued that May v. 
Heiner on its facts was distinguishable from Hassett v. Welc)I. The Government 
brief also pointedly insisted that its position in Hassett v. Welek did "not require 
a reexamination of the three per curiam decisions of March 2, 1081. " It was the 
Government's sole contention in the EIassett and &Iarshall ca. ses that the 1982 
reenactment of the joint resolution was not limited in application to trusts 
thereafter created, but was intended to make the new 1982 amendment applicable 
to past trust agreenIcnts. That contention was rejected. The holding was 
limited to that single question. 

Tbe plain implications of the Hallock opinion recognize that the Hassett and 
Marshall eases. did not reatfirm the May v. Heiner doctrine. In the &larshall 
case the trust, created in 1920, contained a provision that should the settlor 
outlive the trust beneficiary, the trust corpus would revert to the settlor. That 
is the very type of provision which we held in IIallock would require inclusion 
of its value in the settlor's estate. Since the Hallock case did not overrule the 
Marshall case involving a trust created in 1020, it must have accepted the 
Marshall and Hassett cases as deciding no more than that the value of the trust 
properties there could not be included in the decedent's gross estate where the 
Government's sole reliance was on a retroactive application of the 1031 and 1932 
amendments to the estate tax law. 

That the Hallock opinion did not treat the Hassett and Marshall cases as 
having reaffirmed this court's iriterpretation of the pre-1081 possession or enjoy- 
ment clause is further emphasizecl by the effect of the Hallock case on the type of 
trust in jfcCorrniek v. Burnet (288 U. S. 784), a trust created before 1981. The 
United States Court of Appeals in that case had held that the trust property 
should be included in thc decedent's estate chiefiy because of the trust provision 
that the corpus should revert to the settlor in the event that she outlived her 
three children. (48 P'ed. (2d) 277. ) This &'ourt in its per curiam opinion 
reversed the court of appea. ls and held that the MCCormicl- corpus need not be 
included in the decedent's estate. Our Hallock case held directly the contrary, 
for since Hallock, the McCorrnick corpus would h;ive to be taxed un&ler the 
pre-1981 language of section 811(c). In so interpreting the pre-1981 language in 
the Hallock ease, we necessarily rejected the contention made there that the 
Congress by passage of the resolution and this Court by the Hassett and 
Marshall opinions had accepted as correct the Jt«y v. H&'incr restrictive inter- 
pretation of section 811(c). It is plain that this Court in the Hallock case 
considered that the Hassett and Marshall cases held no more than that the 1081 
and 1982 amendments were prospective, and that neither the congressional 
resolution nor the EIassett and Marshall cases were designed to give ncw life and 
vigor to the May v. Heir&er doctrine. " 

The reliance of respondent here on the Hassett and Marshall cases is misplaced. 
We bold that this trust agreement, because it reserved a life income in th& trust 
property, was intended to take effect in possession or enjoyment at the settlor's 
death and that the Commissioner therefore properly included the value of its 
corpus in the estate. 

Reversed. 
Mr. Justice JAclcsoN concurs in the result. 
Dissenting opinions by Mr. Justice REED, Mr. Justice FRANHEUE, iER, and Mr. 

Justice BURTON. 

"A dissent filed iu this case has an appendix citing ' DEcIRIGNs DURING THE PasT DEcaDE 

IN WHICH LEGISLATIVE HISTORY IYAS DECISIYE OF CONSTRUCTIC&N OF s PSRTICULAR STATUTORY 

FRovisioxiu Many other decisions of less recent date could also be cited to establish this 
well known fact which nobody disputes. Bait we think here, in the language of our opinion 
in the Hallock case, wliich opinion ivas written by the author of todav's dissent, that tlie 
actions of Congress relied on in the dissent have uot "under any rational canons of legisla- 
tive significance * * * impliedly enacted into law a particiilar decision which, iu the 
light of later experience, is seen to create confusion and conflict in the application of a 
settled principle of internal revenue legislation. " (Helverir&a v. Haucck, 909 U. S, 106, 121, 
note 7. ) The basic "settled principle" now as when Ha. llocl- was written is that where a 
trust agreement reserves the settlor's possession or enjoyment of part or all of the trust 
property until death, tbe value of the trust should be included in the settlor's gross estate. 

The arguments in dissent here based on stare decisis, legislative history, aud possible 
consequences of this Court's holding, are strikingly like the forceful arguments made in the 
Hallock dissent. But the persuasive aud sound arguments advanced by the Court's spokes- 

mau iu Hallock were there considered by the majority of this Court to be s. sufiicieut 
answer to what was said in the Haiiock dissent. particularly forceful was this Court's 
statement in the Hallock opinion that "wc walk oii quicksand when we try to find in tbe 
absence of corrective legislation a controlling legal principle. " 
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ESTATE TAX — INTERNAL REVENUE CODE — DECISION OF OF SUPREME COURT 

1, GRoss ESTATE — TRANSFER IN TRUsT. — INTENDED To TO TARE EFIECT 

IN PossEssloN QR ENJCTMENT AT CR AFTER DE TH- ATH — POSS&SILITX 

oF REvzR TER. 

In 1020 tlecedent made a transfer in trust of certain stocks to 
himself and another. During his life the trust income w 

divided among his three children; if they did not survive him, to 
an of their survivin childre. On his death the corpus was to be 
distributed in the same manner, but no provision was made 
tribution of corpus and accumulated income should decedent survive 
all of his chi1dren and grandchildren. Held: The value of the trust 
property and accumulated income is includible in decedent's gross 
estate under the rule declared in Helvering v. Halloclc 309 U. S. 6 
(Ct. D. 1440, C. B. 1040 — 1. , 223), because under the apPlicable Illinois 
law the trust agreement left the way open for the property to revert 
to decedent in case he outlived all the beneficiaries. Inclusion in 
the gross estate of a trust corpus under section 811(c) of the Internal 
Revenue Code is not dependent upon the value of the contingent 
reversionary interest, but upon whether after a trust transfer some 
present or contingent right or interest in the property still remains 
in the settlor so that full and complete title, possession or enjoyment 
does Dot absolui. ely pass to the beneficiaries until at or, after the 
settlor's death. 
2. DECISION AFFIRMED. 

Decision of the United States Court of Appeals, Seventh Circuit 
(160 Fed. (2d) 267), afiirn&ed. 

SUPREME COURT OF THE UNITED STATES 

Estate of Sidney AI. Spiegel, Deceased, Katherine J. Spiegel and Robert Michels, 
Surviving Executors under the Last Will and Testament of Sidney M. Spiegel, 
Deceased, petitioners, v. Commissioner of Internal Revenue 

On writ of certiorari to the United States Court of Appeals for the Seventh Circuit 

[January 17, 1049] 

OPINION 

Mr. Justice BRACE delivered the opinion of the Court. 
This is a Federal estate tax controversy. Here, as in Comm&tssioner v. Church, , 

ante, page —, we granted certiorari to consider questions dependent upon the 
meaning and application of a provision of section 811(c) of the Internal Revenue 
Code. (4( Stat. 169, 270, 26 U. S. C. , section 811(c). ) The particular provision re- 
quires including in a decedent's gross estate the value at his death of all property "To the extent of a. ny interest therein of which the decedent has at any time made 
a transfer, by trust or otherwise * "' a intended to take effect in possession 
or enjoyment at or after his death. 

In 1020 Sidnev M. Spiegel, a resident of Illinois, made a transfer by trust 
of certain stocks to himself and another. He died in 1040. During his life the 
trust income was to be divided among his three children; if they did not survive 
him, to any of their surviving children. On his death the trust provided that 
the corpus was to be distributed in the same manner. But no provision was 
made for distribution of the corpus and its accumulated income should Mr 
Spiegel survive all of his children and grandchildren. For this reason the 
Covernment has contended that under controlling State law the property would have reverted to Mr. Spiegel had he survived his designated beneficiaries. 

The value of the corpus of this trust was not included in the Spiegel estate tax return. The Commissioner concluded that its value with accumulated income, about $1, 140, 000, should have been included in the gross estate under section 811(c). The Tax Court held otherwise in an unreported opinion. The Court of 
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Appeals for the Seventh Circuit reversed. (159 Fed. (2d) 207. ) It held that the 
possession or enjoyment provision of section 811(c) required inclusion of the 
value of the trust pioperty and accumulated income undei the rule declared in 
Hel pertng v. H&tllook (809 U. S. 100& [Ct. D. 1440, C. Ik 1940 — 1, 228] ), because under 
State law the trust agreement left the way open for the property to revert to 
Mr. Spiegel in case he outlived all the beneficiaries. This holding rested on l. he 
agreement of parties that whether there was a Wight of reverter depended on 
Illinois law, and the court's conclusion that under Illinois law a right of reverter 
did exist. ' 

The Hallock case on which the court of appeals relied held that the value of 
trust properties should have been included in a settlor's gross estate under the 
"possession or enjoyment" provision where trust agreements had expressly pro- 
vided that the corpus should revert to the settlor in the event he outlived the 
beneficiaries. The taxpayer has contended here, as in the Tax Court and the 
court of appeals, that the Hallock rule is not applicable to this trust, where the 
settlor's chance to get b;xck his property depended on State law and not on an 
express reservation by thc settlor. This contention of the taxpayer rests in 
part on the argument that section 811(c) imposes a tax only where it can be 
shown that the settlor's intent was to reserve for himself a contingent reversionary 
interest in the property. Another contention is that the value of this contingent 
reversionary interest was so small in comparison with the total value of the corpus 
that +e Hallock rule should not be applied. A third contention is that the court 
of appeals holding was erroneous in that under Illinois law the corpus of this 
trust would not have reverted to the settlor had all the beneficiaries died while 
the settlor was still living. Petitioners urge that in that event the Illinois 
courts would have held that the corpus passed to the heirs of the last surviving 
beneficiary. 

We hold that the EIallock rule was rightly applied by the court of appeals and 
we accept its holding as to the applicable Illinois law. 

First. In Corr&rniastoner v. Church, &tntc, page —, we have discussed the Hallock 
holding in relation to the scope of the "possession or enjoyment" provision of 
section 811(c) and need not elaborate what we said there. What we said demon- 
strates that the taxability of a trust corpus under this provision of section 811(c) 
does not hinge on a settlor's motives, but depends on the nature and operative 
eflect of the trust transfer. In the Church case we stated that a trust transaction 
cannot be held to alienate all of a settlor's "possession or enjoyment" under section 
811(c) unless it effects "a bona fide transfer in which the settlor, absolutely, 
unequivocally, irrevocably, and without possible reservations, parts with all of 
his title and all of his possession and all of his enjoyment of the transferred 
property, After such a transfer has been made, the settlor must be left with 
no present legal title in the property, no possible reversionary interest in that 
title, and no riglit to possess or to enjoy the property then or thereafter. In 
other words such a transfer must be immediate and out and out, and must be 
unaffected by whether the grantor lives or dies. " We add to that statement, if it 
can be conceived of as an addition, that it is immaterial whether such a present 
or future interest, absolute or contingent, re&nains in the grantor because he 
deliberately reserves it or because, without considering the consequences, he con- 
veys away less than all of his property ownership an&i attributes, present or 
prospective. In either event the settlor has not parted with all of his presently 
existing or future contingent interests in the property transferred. He has there- 
fore not made that "complete" kind of trust transfer that section 811(c) com- 
mands as a prerequisite to a showing that he has certainly and irrevocably parted 
with his "possession or enjoyment. " Any requirement less than that which we 
have outlined, such as a postdeath attempt to probe the settlor's thoughts in 
regard to the transfer, would partially impair the effectiveness of the "possession 
or enjoyment" provision as an instrument to frustrate estate tax evasions. To 
this extent it would defeat the precise purpose for which the provision was orig- 
inated and which prompted Congress to include it in section 811(c). 

Determination of such issues as ownership, possession, enjoyment, whether 
transfers have been made and the reach of those transfers, may involve many 
questions of fact. And we have held in many cases that to tlie extent the deter- 
mination of such issues depends upon fact finding, many different facts may be 

'This court of appeals interpretation aud application of section 811(c) was in conflict 
with the holding of the Third Cir«uit in Comm(ss&oner of Inter»a/ R«s«»oe v. Church's 
Rotate (161 1 ed. (Sd) 11). We granted certiorari in both cases, arguruents have been 
heard together, and we have today reversed the Church case, ante, page —. 
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relevant. These fact issues in Federal tax cases are for the Tax Court to decide 
in cases brought before it. 

In this case the Tax Court made findings of fact and then decided against the 
Government. It did so, however, by holding as-a matter of law that those facts 
did not require inclusion of the value of this corpus in the settlor's estate. ' But 
the Tax Court's findings of fact showed that the trust contained no provision 
for disposition of the corpus shSuld the settlor outlive the beneficiaries. This find- 

ing of fact, which yve accept, plus the court of appeals determination of controlling 
Illinois law, without more, brin'"s this trust transaction within the scope of the 
possession or enjovment provision of section 811(c) as we have interpreted that 
section in the Hallock and Church cases. And petitioner has not contended that 
it was denied an opportunity to present any relevant evidence concerning owner- 
ship, possession, or enjoyment. It is therefore not necessary to remand the case 
to the Tax Court for any further finding of facts. See Hortnel v. Helvering (312 
U. S. 552, 559-560 [Ct. D. 1498, C. B. 1941-1, 315] ) 

Second. It is contended that since the monetary value of the settlor's con- 
tingent reversionary interest is small in comparison with the total value of 
the corpus, the possession or enjoyment provision of section 811(c) should 
not be applied. But inclusion of a trust corpus under that provision is not 
dependent upon the value of the reversionary interest. (Fidelity-Philadelphia 
Trust Co. v. Rothensies, 824 U. S. 108, 112 [Ct. D. 1680, C. B. 1945, 406]; Cornrnis- 
moner v. Estate of Field, 824 U. S. 118, 116 [Ct. D. 1681, C. B. 1945, 408]; see. Gold- 
stone v. United Statrs, 825 U. S. 687, 691 [Ct. D. 1644, C. B. 1945, 898]. ) The 
question is not how much is the value of a reservation, but whether after a trust 
transfer, considered by Congress to be a potentially dangerous tax evasion trans- 
action, some present or contingent right or interest in the property still remains 
in the settlor so that full and complete title, possession or enjoyment does not 
absolutely pass to the beneficiaries until at or after the settlor's death. See 
Smith, v. Shanghnessy (818 U. S. 176, 181). 

Third. It is contended that under Illinois law the corpus of this trust would 
not have reverted to the settlor had he outlived the beneficiaries. The record 
reveals that the State law problem here is not an easy one, but under this Court's 
decision in Meredith v. Winter Haven (320 U. S. 228), the difficulty involved did 
not relieve the court of appeals of its duty to make a decision. The questioned 
ruling was made by three judges who are constantly required to pass upon Illinois 
law questions. One of the three, judges has long been a resident and lawyer of 
Illinois. Examination of the Illinois State court opinions pressed upon us leaves 
us unable to say with any degree of certainty that the court of appeals holding 
was wrong. It is certainly neither novel nor unreasonable for State law to pro- 
vide that when all trust beneficiaries die the trust corpus should revert to the 
donor. It would be wholly unprofitable for us to analyze Illinois cases on the 
point here urged. It is sufhcient for us to say that we think reasonable argu- 
ments can be made based on Illinois cases to support a determination of this ques- tion either for or against the petitioner's contention. Under these circumstances we will follow our general policy and leave undisturbed this court of appeals holding on a question of State law. ' 

All other arguments of the petitioners have been noted and we find them without merit. 
Affirmed. 
Mr. Justice JADKsoN dissents. 
Concurring opinion by Mr. Justice REED. 
Dissenting opinions by Mr. Justice IcRANKPDRTER and Mr. Justice BERTDN. 

'The Tax Court's conclusion of law that the" osse i 311( ) as inapplicable to the facts of ti ' e o e ac s o his rust res ed in part on its belief that Reinecke 
the issue. But the Haliock ease was deTcided after Rein w 

esi 
i e a er einecke, and the question here invo v 

itt b th 1st Chief' J st' sto i d e re us rce tone, indic~t~ that a transfer of bare legal title i y onc u ive s owing that the possession and enjoy- pph to the trust o p . Cf. Court s optn o 79 [Ct, D. 1503, C. B. 1941 — 1, 321l), written by Chief 
sffetvering v. Stuart (317 U. S, 154 162 — 165 Steels v General drills (329 1 3 43 
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SECTION 812(&1), AS AMENDED 

REcULATIoNs 105, SEUTioN 81. 44: Transfer for 
public, charitable, religious, etc. , uses. 

(Also Section 81. 46~. ) 

1949 — 8-18019 
Ct. D. 1709 

ESTATE TAK — INTERNAL REVENUE CODE — DECISION OE SUPRERIE COURT 

1. GROSS EBTATL' — DEDUOTIoxs — CHARITABLE BEqUEsT IN REMAIN- 
DER — PossIBILITY CF INvAsICN OF CCRPUs FoR BENEFIT oF LIFE 
BLi'NE'FIcz ART. 

Under the terms of decedent's will, his entire gross estate was 
bequeathed to trustees to hold in trust for his mother during her life. 
The will directed payment of $7@0 a month to be used by his mother 
as she saw f&t, and in the event the trust income was insufilcient, the 
executors and trustees were empowered to encroach on corpus to 
pay such amount. In addition, they were authorized to use in their 
discretion either income or principal "for the pleasure, comfort and 
welfare of my mother, " a paragraph in the will stating that "The 
first object to be accomplished e ". * is to take care of and pro- 
vide for mv mother in such manner as she may desire 
At the mother's death, after the payment of certain legacies, the bal- 
ance of the estate was to be paid to four named charities, in equal 
shares. Held: The possibility of invasion of corpus on behalf of de- 
cedent's mother prevented the ultimate charitable interest, at his 
death, from being "presently ascertainable, and hence severable 
from the interest in favor of the private use, " vvithin the meaning of 
section 81. 44 of Regulations 105. It is not signihcant that the trust 
corpus was intact at the mother's death, for the test of present 
ascertainability of the ultimate charitable interest is applied at 
the death of the decedent. 

2. DEc&sICN FCLI. CWED. 

merchants Bank v. Commissioner, 820 U. S. 257 (Ct. D. 1591, C, B. 
1948, 1128), followed. 

8. DEclsroN REvERsED. 

Decision of the United States Court of Appenls, Sixth Circuit 
(160 Fed. (2d) 998), reversing 74 Iced. Supp. 118, reversed. 

SUPREME COURT OF THE UNITED STATES 

Lipe Henslee, individually, nou& residing in Davidson County, Tenn, Collector 
of 7nternai Revenue, District of Tennessee, petitioner, v. Union planters 
National Bank &f Trust Co. , a national bank at llfempkis, Tenn. , et al. , etc. 

On writ of certiorari to the United States Court of Appeals for the Sixth Circuit 

[January 8, 1949] 

OPIN &ON 

PI&a CURIAM: Respondents are the executors and trustees of the estate of 
William Bate Williams. They brought this action for refund, with interest, of 
$3fir, 899. 12 of Federal estate taxes and interest paid under protest. The rele- 
vant facts, set forth in respondents' complaint and admitted by the collector' s 
mo&, ion to dismiss, are as follows: 

William Bate Williams died in 1948. Under the terms of his will, the entire 
gross estate of $808, 411. 17 was bequeathed to respondents to hold in trust for 
the testator's 

"beloved mother, Elizabeth Bate Williams, for and during her natural life, 
with the full power nnd nuthority herein conferred. 

"I hereby direct both my executors and my trustees to pay to my mother 

the sum of seven hundred fifty (750. 00) dollars n month to be used bv her 

ns she se&s fit. In the event the income from my estate is not sutficient 

to pny the s;&i&1 seven lu&ndred fifty ($700. 00) dollnrs e«ch &nonth, then mv 

executors and trustees are hereby empowered, authorized aud directed to 
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encroach on the corpus of the estate to pay said amount and to sell any 

of sny property, real or personal, for this purpose. 
"In addition to this amount my said executors and trustees are authorized 

and empowered to use and expend in their discretion any portion of my 

estate, either income or principal, for the pleasure, comfort and welfare 

of my mother. 
"The first object to be accomplished in tile administration and manage- 

ment of my estate and this trust is to take care of and provide for my 

mother in such manner as she may desire and my executors and trustees 
are fully authorized a. nd likewise directed to manage my estate primarily 
for this purpose. " 

The will went on to provide for distribution of the corpus of the estate re- 

maining at the mother's death. Twenty-five percent of the total remaining 
estate was bequeathed to the testator's cousin, and stated sums in cash were 
left to other named legatees. After these legacies, the balance of the estate 
was directed to be paid over to four named charities, in equal shares. 

At the time of the testator's death the estate was earning a net income of 
approximately $15, 000 per year, $6, 000 more than the amount directed to be 
paid, at $750 per month, to the testator's mother. The mother at that time was 
85 years old, lived on substantially less than $750 per month, and had inde- 
pendent investments worth approximately $100, 000 which netted her an income 
of about $800 per month. A woman of moderate needs and without dependents, 
she died 8 years later without having requested respondents to invade the trust 
corpus in her behalf. 

The disputed estate tax liability resulted from respondents' attempt to deduct 
from the gross estate the portion bequeathed to the four cha. rities, in reliance 
on the charitable deduction provision of section 812(d) of the Internal Revenue 
Code. " The Commissioner denied the deduction. The collector here resists the 
refund claim, on the ground that the possibility of invasion of the corpus on 
behalf of the testator's mother prevented the ultimate charitable interest, at 
the testator's death, from being "presently ascertainable, and hence severable 
from the interest in favor of the private use, " within the meaning of the ap- 
plicable Treasury Regulation. ' 

On the authority of 3fcrchants Bank v. Commtsstoncr, 820 U. S, 256 [Ct. D. 
1591, C. B. 1948, 1128], the district court granted the collector's motion to dis- 
miss. (74 Fed. Supp. 118. ) The court of appeals reversed. (166 Fed. . (2d) 
998. ) It held that, notwithstanding the language of the testamentary provision 
for the "pleasure, comfort and welfare" of the mother, the complaint's allega- 
tions of the mother's great age, independent means and modest tastes raised 
a triable issue of fact as to whether the trust corpus was threatened with in- 
vasion and the charitable interest hence subject to depletion in favor of the 
testator's mother. 

We agree with the district court that this case is governed by the decision 
in the Merchants Bank case and that the suit should be dismissed. It is ap- 
parent on the face of the complaint that this testator's will did not limit the 
trustees' disbursements to conformity with some ready standard — as where, 
for example, trustees are to provide the prime beneficiary with such sums as "may 
be necessary to suitablv maintain her in as much comfort as she now enjoys. " 
(Ithaca Trust Co. v. United States, 279 U. S. 151, 154 [Ct. D. 61, C. B. VIII — 1, 818 (1929) ]. ) The stated income here directed to be paid to the mother was "to be used by her as she sees fit. " Beyond this the trustees were empowered 
to invade or wholly utilize the corpus of the estate for the mother's "pleasure, 
comfort and welfare, " bearing in mind the testator's injunction that "The first 
object to be accomplished "'. * " is to take care of and provide for my 

& 26 II. S. C. , section 812(d), 58 Stat. 124 — 125, as amended by Revenue Act of 1942, sec- tion 408(a), 56 Stat. 949, aud Revenue Act of 1948, section 511(a), 58 Stat. 74 — 75. s "If a trust is created for both a charitable aud a private purpose, deduction may be taken of the value of the beneficial interest in favor of the former only insofar as such interest is preseutlv ascertainable, and hence severable from the interest in favor of the private use, * * ~" (U. S. Treasury Regulations 105, section 81. 44 (1942). ) Cf, id. at section 81. 46: "If the legatee, devisee, donee, or trustee is empowered to divert the prop- erty or fund, in whole or in part, to a use or purpose which would have rendered it, to the extent that it is subject to such power, uot deductible had it been directly so bequeathed, devised, or given by the decedent, deductiou will be limited to that portion, if an of the property or fund which is exempt from an exercise of such power. " 
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mother in such manner as she may desire * * *"' As in the »Ierchants 
Bank cas&, where the trustees had discretion to disburse sums for the "com- 
fort, support, maintenance, and/or happiness" of the prime beneficiary, so here 
we think it the "s&&)lent fact '" * "' that the 1&urposes for which the ividow 
coukl, and i»ight wish to have the funds spent do not lend themselves to reliable 
prediction. " (320 U. S. 256, 262. ) 

We do not overlook the unlikelihood that a woman of the mother's age and circumstances would abandon her customary frugality and squander her son' s wealth. But, though there mav have been little chance of that extravagance 
which would waste a part or consume the whole of the charitable inter& sr. , that 
chance remained. What common experience might regard as remote in the gen- 
erality of cases may nonetheless be l&evond the re»in& of precise prediction in 
the single instance. The contingency which would hare diminished or destroyed 
the charitable interest here considered might well have been insured again. t, but such an arithmetic generalization of experience would not have made this charitable interest "presently ascertainable. " ' "Itough guesses, approxima- 
ti&ms, or even the relatively acc»rate valuations on which the market place might 
be willing to act are not sufficient. " (3Ierchants Bank v. Com&ntssf oner, supra, at 261. ) 

Nor do we think it significant that the trust corpus was intact at the mother' s 
death, for the t& st of present ascertainability of the ultimate charitable interest 
is applied "at the death of the testator. " (Ibid. ) Tl&e charitable deduction is 
a ml&tter of congressional grace, and it is for Con r& ss to determine the ad- 
visability of permitting amendment of estate tax returns at such time as the 
probable vesting of the charitable interest hlis reduced itself to unalterable 
fact. 

Reversed. 
Mr. Justice DovoLt&s and Mr. Justice Jacicsori dissent »p&&n the grounds stated 

in dissent in &Il& &'chants B&tr&k v. Con&»&issi&&nor, 320 U. S. 2&&i, at 263. 
Dissenting opinion by M&q Justice Ic&»LI&IKFvliTKR. 

'In view of the express priority accorded the mother's wishes, respoudeuts' fiduciary 
duty to the ultimate b& ueticlarles, private aud charitable, &vas ineffective to guarantee preservation of uuy predictable fraction of the corpus for disposition after the mother' s death. The testator, indeed, mode the gifts &o charity subordinate uot only to his mother' s interest but to that of all the privute beneficiaries, stating in his will thkt the charitable 
interest "is a resi&luary bequest " " e aud is uot to infringe ou auy of the other 
legacies hereiubef ore provided. " 

[T]hc I'un&la&neutal question in the case at bar, is uot whether this contingent 
interest cau be insured against or its value gu& as&el at, but &chat construction shall be 
given to a statute. Did Congress in pro& l&liug for the determination of the uet estate 
taxable, intend that a &leductiou should be made for a contin "ca& y, the actual value of 
which cannot be determined from any known dotal iVeither taxi&&&yer, nor reveuue ofiicer— 
even it equipped with all the aid which the actuarial art can supply — could do more than 

uess at the value ot this contingency. I& is clc;&r that Con r&ss did uot intend that a de- 
uctiou should be made for a conti»g& nt gift of that character. " (H«u&es v, U»ite&t States, 

276 U. S. 487, 494 [T. D. 418o, C. B. l'll — 2, 878 &1928)], ) 
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GIFT TAX 

INTERNAL REVENUE CODE 

REGULATIONS 108' SEOTIGNs 86. 2 (a) ) ETc. 1949 — 12-18104 
T. D. 5698 

TITLE 26. — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER B. PART 86, — 
GIFT TAX UNDER CHAPTER 4 OF THE INTERNAL REVENUE CODE, AS 

AMENDED 

Regulations 108 amended to conform to the Revenue Act of 1948 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington 85, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

On November 6, 1948, notice of proposed. rule making, regarding 
the gift tax provisions of the Revenue Act of 1948, enacted April 
2, 1948, was published in the Federal Register (18 F. R. 6576). After 
consideration of all such relevant matter as was presented by in- 
terested persons regarding the rules proposed, the amendments to 
Regulations 108 [26 CFR, Part 86] set forth below are hereby adopted. 
Such amendments are necessary in order to conform such regulations 
to the Revenue Act of 1948. 

PAR 4GRAPH 1. There is inserted immediately preceding section 86. 1 
[26 CFR 86. 1] the following: 

SEC. 871. GIFTS OF COMMUNITY PROPERTY. (REVENUE ACT 
OF 1948; ENACTED APRIL 2, 1948. ) 

Section 1000(d) of the Internal Revenue Code (relating to gifts of 
property held as community property) is amended by adding at the end 
thereof a new sentence to read as follows: "This subsection shall be 
applicable only to gifts made after the calendar year 1942 and on or 
before the date of the enactment of the Revenue Act of 1948. " 
SEC. 874. GIFT OF HUSBAND OR WIFE TO THIRD PARTY. 

(REVENUE ACT OF 1948; ENACTED APRIL 2, 1948. ) 
Section 1000 of the Internal Revenue Code (relating to imposition of 

gift tax) is hereby amended by adding at the end thereof a new sub- 
section to read as follows: 

' (f) GIFT OF HUSBAND OR WIFE To THIRD PARTY. — 
(1) CONSIDERED As MADE ONE-IIAI. F B'Y EACII. — 

"(A) In General. — A gift made after the date of the enact- 
ment of the Revenue Act of 1948 by one spouse to any person other than his spouse shall, for the purposes of this chapter, be considered as made one-half by him and one-half by his spouse, but only if at the time of the gift each spouse is a citizen or resident of the United States. This subparagraph shall not apply with respect to a gift by a spouse of an interest in prop- erty if he creates in his spouse a power of appointment, as defined in subsection (e) of this section, over such interest. For the purposes of this subsection an individual shall be considered as the spouse of another individual only if he is married to such individual at the time of the gift and does not remarry during the remainder of the calendar year. "(B) Consent of Both Spouses. — Subparagraph (A) shall be applicable only if both spouses have signified (in accord- ance with the regulations provided for in paragraph (2) ) their consent to the application of subparagraph (A) in the 
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ease of all such gifts made during the calendar year by either 
while married to the other. 

(2) MENNEE AND TIME oF 8IGNIFYING CCNsENT. — 
"(A. ) Manner. — A. consent under this subsection shall be 

signified in such manner as is provided under regulations 
prescribed by the Commissioner with the approval of the 
Secretary. 

"(B) Time. — Such consent may be so signified at any time 
after the close of the calendar year in which the gift was made, 
subject to the follosving limitations- "(i) the consent may not be signified after the 15th day' 

of March following the close of such year, unless before 
such 15th day no return has been filed for such year by either spouse, in which case the consent may not be signi- 
fied after a return for such year is filed by either spouse; "(ii) the consent may not be signified after a notice of de- 
ficiency with respect to the tax f&» such year has been sent 
to either spouse in accordance with section 1012(a). "(8) REvocATIoN CF coNGENT. — Revocation of a consent previously 

signified shall be made in such manner as is provided under regula- 
tions prescribed by the Commissioner Ivith the approval of the Sec- 
retary, but the right to revoke a consent previously signified yvith 
respect to a calendar year— "(4) shall not exist after the 15th day of March following 

the close of such year if the consent was signified on or before 
such 15th day; and 

"(B) shall not exist if the consent was not signified until after 
such 15th day. 

"(4) JoINT &Nn SEVEE&L II~I&IIITY Foa T~. — If the consent re- 
quired by paragraph (1) (B) is signified with respect to a gift made 
in any c &lendar year the liability with respect to the entire tax 
imposed by this chapter of each spouse for such year shall be joint 
and several. " 

PAR. 2. Section 86. 2(a) [26 CFR 86. 2(a)] is amended as follows: 
(A) By inserting immediately after the seventh sentence (in 

parentheses), the following: 
Where a joint income tax return is filed under chapter 1 by husband and wife 
for a taxable year the payment by one spouse of all or part of the income tax 
liability for such year is not treated as resulting in a transfer which is subject 
to gift tax. The same rule is applicable to the payment of gift tax for a calendar 
year in the case of husband and wife who have consented to the application of 
section 1000(f) for such year. 

(B) By inserting at the end thereof the following: 
(9) Where property held by a husband and wife as community property is 

used to purchase insurance upon the husband's life and a third person is rev- 
ocablv designated as beneficiary and under the State law the husband's death 
is considered to make absolute the transfer bv the wife, there is a gift by the 
wife at the time of such death of one-half the amount of the proceeds of such 
insurance. (For special provisions with respect to transfers of community 
property after 1942 and on or before April 2, 1948, see subsection (c) of this 
section. ) 

PaR. 3. Section 86. 2(c) [26 CFR 86. 2(c) ] is amended as follows: 
(A) By inserting in the heading immediately following "19'' and 

preceding the period the following: "and on or before April 8, 19+". 
(B) By striking from the 6rst sentence "During the calendar year 

1948 and any calendar year thereafter any gift" and by inserting in 
lieu thereof the following: "Any gift after December 31, 1942& and on 
or before April 2, 1948, ". 

(C) Bv striking from the last sentence of the second undesignated 
paragraph "on or after January 1, 1N8" &Ind by inserting in lieu there- 
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of the following: "after December 81i 1942. and on or before APril 

2, 1948". 
PAR. 4. There is inserted immediately following section 86. 3 t26 

CFR 86. 3j the following: 
SEO. 86. 8a. GIFT oF HUsBAND oR WIFE To THIRD PARTY AFTER APRIL 2, 1948. — 

(a) In, general. — Section 1000(f), as added by section 874 of the Revenue Act 
of 1948, makes provision whereby a gift made after April 2, 1948, by one spouse 
to a person other than his spouse mai, for thc purpose of the gift ta'x, be con- 
sidered as made one-half by him and one-half by his spouse, but only if at the 
time of the gift each spouse was a citizen or resident of the United States. For 
the purposes of section 1000(f) an individual is to be considered as the spouse 
of another individual only if he is married to such individual at the time of the 
gift and does not remarry during the remainder of the calendar year. 

The provisions of section 1000(f) will apply only if both spouses consent. As 
to the manner and time of signifying such consent, see paragraph (b) of this 
section. Such consent, if signified with respect to any calendar year, is effective 
with respect to all gifts made to third parties during such year, except as 
follows: 

(1) If the consenting spouses were not married to each other during a 
portion of the calendar year, the consent is not effective with respect to 
any gift made during such portion of the calendar year. 

(2) If either spouse was a nonresident not a citizen of the United States 
during any-portion of the calendar year, the consent is not effective with 
respect to any gift made during such portion of the calendar year. 

(8) The consent is not effective with respect to a gift by one spouse of a 
property interest if he created in his spouse a power of appointment (as 
defined in section 1000 (c) ) over such property interest. 

(4) If one spouse transferred property in part to his spouse and in part 
to third parties, the consent is effective with respect to the interest trans- 
ferred to third parties only insofar as such interest is ascertainable at the 
time of the gift, and hence severable from the interest transferred to his 
spouse. Section 86. 19(f) indicates the principles to be applied in the 
valuation of annuities, life estates, terms for years, remainders and 
reversions. 

(5) A consent signified for the calendar year 1948 is not eftective with 
respect to gifts made on or before April 2, 1948. 

The consent applies alike to gifts made by one spouse alone and to gifts made 
partly by each spouse, provided such gifts were to third parties and do not fall 
within any of the foregoing exceptions. The consent may not be applied only to a portion of the property interests constituting such gifts. If consent to the application of the provisions of section 1000(f) is signified as provided in para raph ((i) for any calendar year and not revoked as provided 
in paragraph (c), the liability with respect to the entire gift tax of each spouse for such calendar year shall be joint and several. 

(li) l)farmer and time of signifying consent. — Consent to the application of the provisions of section 1000(f) with respect to a calendar year shall, in order to be effective, be signified by both spouses. If both spouses file gift tax returns, Form 709, within the time for signifying consent it is sufficient if (1) the consent of both spouses is signified on one of such returns or (2) the consent of one spouse is signified on one such retulw and the consent of the other spouse is signified on the other return. If only one spouse files a gitt tax return within the tinie provided for signifying consent, the consent of both spouses shall be signified on such return. However, wherever. possible notice of the consent is to be shown on both returns. The consent may be revoked only as provided in paragraph (c) of this section. (As to whether one or both spouses are required to file returns, see section 86. 20. ) Where one spouse files more than one Form 709 for a calendar year on or before the 15th day of March following the close of such year, the last Form 709 so filed will, for the purpose of deterfnining whether a consent has been signified, be considered as the return. The consent may be so signified at any time after the close of the calendar year, subject to the following limitations— 
(1) the consent may not be signified after the 15th day of March following tlie close of such year, unless before such 15th day no return has been filed 

may not be sig- 
for such year by either spouse, in which case the consent m nified after a return for such year is filed by either spouse; and 
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(2) the consent may not be signified after a notice of deficiency with re- 
spect to the tax for such year has been sent to either spouse in accordance 
with section 1012(a). 

The executor or administrator of a deceased spouse or the guardian or com- 
mittee of a legally incompetent spouse, as the case may be, may signify such 
consent. 

As to the preparation of the return in case consent is signified, see section 
86. 23. 

(& ) Re&&ooat&ov& of consent. — If the consent to the application of the provisions 
of section 1000(f) with respect to a calendar year was effectively signified on 
or before the 15th day of March following the close of such year, either spouse 
may revoke such consent by filing in duplicate with the collector of internal 
revenue a signed statement of revocation; but the right to revoke shall not exist 
after such 15th day. A consent which was not effectively signified until after 
the 15th day of March followiug the close of the calendar year to which it ap- 
plies'may not be revoked. 

PAR, 5. Section 86. 7 |26 CFR 86. 7] is amended by inserting imme- 
diately after the sixth sentence thereof the following; 
Where a consent under section 1000(f) was effectively si nified ivith respect to 
any preceding calendar year, the aggre'"ate sum of the net gifts for such preceding 
calendar year is to be determined pursuant to the provisions of such section. 

PAR. 6. Section 86. 0 [26 CFR 86. 9] is amended by changing, the last 
sentence thereof to read as follows: "(See sections 86. 12 to 86. 16d, 
inclusive. ) 

" 
PAR. 7. There is inserted immediately preceding section 86. 12 [26 

CFR 86. 12] the following: 

SEC. 372. MARITAL DI"DUCTION. (REVENUE ACT OF 1948; EN- 
ACTED APRIL 2, 1948. ) 

Section 1004(a) of the Internal Revenue Code (relating to deductions 
in'computing net gifts in the case of a citizen or resident of the United 
States) is hereby amended by adding at the end thereof a new paragraph 
to read as follows: 

(3) GIFT To SPOUSK. — 
"(A) In General. — Where the donor transfers during the 

calendar ye':» ( &nd after the date of the enactment of the 
Revenue Act of 19-is) by ift an interest, in property to a, donee 
wI&o at the time of the gift is the donor's spouse — an amount 
with respect to such interest equal to one-half of its value. 

"(13) Life Est:&t& or Other Terminable Interest. — Ivl&ere, 
upon the hipse of time, upon the occurrence of an event or con- 
tingency, or upon the failure of an event oi. contin ency to occur, 
such interest transferred to the spouse will terniinate or fail, 
no deduction shall be all&»ve&i with respect to such interest- 

"(i) if the donor retains in hiniself. or tr&insfers or has 
transfc&'red (f&&r less than an adequate and full considera- 
tion in money or inoney's ivorth) to any pere&&n other than 
such donee spouse (or the estate of such spouse), an interest 
in such property, and if by reason of such retention or trans- 
fer the donor (or his heirs or assigns) or such person (or 
his heirs or assigns) may possess or enjoy any part of such 
property after such termination or failure of the interest 
transferred to the donee spouse; or 

"(ii) if the donor imme&li;italy after the transfer to the 
donee spouse has a p&»v&*r to appoint an interest in such 
pr&&pe& ty which he can exercise (either alone or in con- 
jun&tion ivith any person) in such inanner that the ap- 
pointee may possess or enjoy any part of such pr&&i&& rty after 
such termination or failure of tl&e interest transferred to 
the donee spouse. For the purposes of this claus& the donor 
shall be considered;&s having iniiucdiatelv after ilu transfer 
to the donee spouse such poiver to appoint eveu though such 
p&»vcr caimot be exercised until after the lapse of time, upon 
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the occurrence of an event or contingency, or upon the 
failure of an event or contingency to occur. 

An exercise or release at any time by the do~or, either alone or 
in conjunction with any person, of a power to appoint an interest 
in property, even though not otherwise a transfer, shall, for 
the purposes of clause (i) of this subparagraph, be considered as 
a transfer by him. Except as provided in subparagraph (E), 
where at the time of the transfer it is impossible to ascertain the 
particular person or persons who may receive from the donor an 
interest in property so transferred by him, such interest shall, 
for the purposes of clause (i) of this subparagraph, be considered 
as transferred to a person other than the donee spouse. 

"(C) Where the assets out of which, or the proceeds of which, 
the interest transferred to the donee spouse may be satisfied 
include a particular asset or assets with respect to which no 
deduction would be allowed if such asset or assets were trans- 
ferred from the donor to such spouse, then the value of the 
interest transferred to such spouse shall, for the purposes of 
subparagraph (A), be reduced by the aggregate value of such 
particular assets. 

"(D) Joint Interests. — If the interest is transferred to the 
donee spouse as sole joint tenant with the donor or as tenant 
by the entirety, the interest of the donor in the property which 
exists solely by reason of the possibility that the donor may 
survive the donee spouse, or that there may occur a severance of 
the tenancy, shall not be considered for the purposes of sub- 
paragraph (B) as an interest retained by the donor in himself. 

"(E) Trust with Power of Appointment in Donee Spouse. — 
Where the donor transfers in trust an interest in property, if 
under the terms of the trust his spouse is entitled for life to 
all the income from the corpus of the trust, payable annually 
or at more frequent intervals, with power in the donee spouse 
to appoint the entire corpus free of the trust (exercisable in favor 
of such donee spouse, or of the estate of such donee spouse, or 
in favor of either, whether or not in each case the power is 
exercisable in favor of others), and with no power in any other 
person to appoint any part of the corpus to any person other 
than the donee spouse- 

"(i) the interest so transferred in trust shall, for the pur- 
poses of subparagraph (A), be considered as transferred to 
the donee spouse, and 

"(ii) no part of the interest so transferred in trust shall, 
for the purposes of subparagraph (B) (i), be considered as 
retained in the donor or transferred to any person other 
than the donee spouse. 

This subparagraph shall be applicable onlv if, under the terms of 
the trust, such power in the donee spouse to appoint the corpus, whether exercisable by will or during life, is exercisable by such 
spouse alone and in all events. "(F) Community Property. — 

"(i) A deduction otherwise allowable under this para- 
graph shall be allowed only to the extent that the transfer can be shown to represent a gift of property which is not, at the time of the gift, held as community property under the law of any State, Territory, or possession of the United States, or of any foreign country. "(ii) For the purposes of clause (i), community property (except property which is considered as community prop- 

shall 
erty solely by reason of the provisions of clau (p")p) 

h 
not be considered as 'held as community propert ' 'f 

t e entire value of such property (and not merely one-half 
roper y i 

thereof) is treated as the amount of the gift. "(iii) If during the calendar year 1942 or after the date of the enactment of the Revenue Act of 1948, property held as such community property (unless considered bv reason of clause (ii) as not so held) was by the donor and the donee spouse converted, by one transaction or a series of trans 
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actions, into separate property of the donor and such spouse 
(including any form of coownership by them), the separate 
property so acquired by the donor and any property acquired 
at any time by the donor in exchange therefor (by one ex- 
change or a series of exchanges) shall, for the purposes of 
clause (i), be considered as 'held as community property'. 

"(iv) Where the value (at the time of such conversion) of 
the separate property so acquired by the donor exceeded the 
value (at such time) of the separate property so acquired by 
such spouse, the rule in clause (iii) shall be applied only 
with respect to the same portion of such separate property 
of the donor as the portion which the value (as of such 
time) of such separate property so acquired by such spouse 
is of the value (as of such time) of the separate property 
so acquired by the donor. " 

SEC 878. TECHNICAL AMENDMENT. (REVENUE ACT OF 1948; 
ENACTED APRIL 2, 1948. ) 

Section 1004(c) of the Internal Revenue Code is hereby amended 
to read as follows: 

"(c) ExTENr oF DEnUcrioNs. — The deductions provided in subsection 
(a) (2) or (8) or in subsection (b) shall be allowed only to the extent 
that the gifts therein specified are included in the amount of gifts 
against which such deductions are applied. " 

PwR. 8. There is inserted. immediately following section 86. 16 [26 
CFR 86. 16] the following: 

SEO. 86. 16a. GIFTs ro SPQUsE AFTER APRIL 2, 1948. — (II) Xlloioance of marital 
deduction. — In determining the amount of net gifts for the calendar year 1949 or 
for any calendar year thereafter, in the case of a donor who was a citizen or 
resident of the United States at the time the gift was made, there may be 
deducted an amount equal to one-half the value of any property interest (except 
as otherwise provided herein or in sections 86. 16b and 86. 16c) transferred by 
gift to a donee who at the time of the gift was the donor's spouse. Such 
deduction is also authorized for the calendar year 1948, except with respect to 
gitts made on or before April 2, 1948. Such deduction is hereinafter referred 
to as the "marital d& duction. " 

No marital deduction is authorized with respect to a gift in case the donor 
was, at the time of the gift, a nonresident not a citizen of the United States. 
However, if the donor was, at the time of the gift, a citizen or resident, he is 
not deprived of the right to the marit Il deduction by reason of the fact that his 
spouse was a nonresident not a citizen. 

For convenience the donor's spouse is generally referred to in the feminine 
gender, but if the donor is a woman the reference is to her husband. 

(b) Trust with power of appointment in, donee spouse. — In the case of propertv 
interests transferred by the donor in trust, if the terms of the trust satisfy the 
five conditions stated in the next sentence, the donor's spouse is (for the purpose 
of determining the marital deduction) considered as the donee, not only of her 
beneficial interest therein, but also of the interest therein subject to her power to 
appoint. The five conditions which must be satisfied bv the terms of the trust 
are as follows: 

(1) The donee spouse must be entitled for life to all the income from the 
the corpus of the trust. 

(2) Such income must be payable annually or at more frequent intervals. 
(9) The donee spouse must have the power, exercisable in favor of herself 

or of her estate, to appoint the entire corpus free of the trust. 
(4) Such power in the donee spouse must be exercisable by such spouse 

alone and (whether exercisable by will or during life) must be exercisable 
in all events. 

(5) The corpus of the trust must not be subject to a power in any other 
person to appoint anv part thereof to any person other than the donee spouse. 

In determining whether the above-stated conditions (1) to (5}, inclusive, are 
satisfied by the terms of the trust, regarrl is to be had to the applicable provisions 
of the law of the . jurisdiction governing the administration of the trust. For 
example, silence of the trust as to the frequency of payment will not be regarded 
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as a failure to satisfy condition (2) in case the applicable law requires pavment 

to be made annually or more frequently. 
The donor's spouse is "entitled for life to all the income from the corpus of the 

trust, " within the meaning of section 1004(a) (8) (E), if the effect of the trust, is 

to give her substantially that degree of beneficial enjoyment of the trust property 

during her life which the principles of the law of trusts accord to a person who 

is unqualifiedly designated as the life beneficiary of a trust. Such degree of en- 

joyment is given only if it was the donor's intention, as manifested by the terms of 

the trust instrument and the surrounding circumstances, that the trust should 

produce for the spouse during her life such an income, or that the spouse should 

have such use of the trust property, as is consistent with the value of the trust 
corpus and with its preservation. The designation of the spouse as sole income 

beneficiary for life will be sufficient to qualify the trust unless the terms of the 

trust considered as a whole evidence an intention to deprive the spouse of the 

requisite degree of. enjoyment. In determining whether a. trust evidences such 
intention the treatment required or permitted with respect to individual items 
must be considered in relation to the entire system provided for the administra- 
tion of the trust. 

If the over-all effect of the trust is to give to the donor's spouse such enforceable 
rights as will preserve to her the requisite degree of enjoyment, it is immaterial 
yvhether such result is effected by rules specifically stated in the trust instrument, 
or, in their absence, by the rules for the management of the trust property and 
the allocation of receipts and expenditures supplied by the State law. For 
example' where the State law does not provide for amortization of bond premium, 
a provision in the trust instrument for such amortization by appropriate periodic 
charges to interest will not disqualify the trust. 

The rules to be applied by the trustee in allocation of receipts and expenses be- 
tween income and corpus must be considered in relation to the nature and expected 
productivity of the assets transferred in trust, the nature and frequency of occur- 
rence of the expected receipts, and any provisions as to change in the form of 
investments. Where it is evident from the nature of the trust assets and the 
rules provided for management of the trust that the allocation to income of such 
receipts as rents, ordinary cash dividends and interest will give to the spouse 
the substantial enjoyment during life required by the statute, provisions that such 
receipts as stock dividends and proceeds from the conversion of trust assets shall 
be treated as corpus will not disqualify the trust. Similarly, provision for a 
depletion charge against income in the case of trust assets which are subject 
to depletion will not disqualify the trust, unless the effect is to deprive the spouse 
of the requisite beneficial enjoyment. The same principle is applicable in the 
case of depreciation, trustees' commissions, and other charges. 

provisions granting administrative powers to the trustee will not have the 
effect of disqualifying the trust unless the grant of such powers evidences the 
intention to deprive the spouse of the beneficial enjoyment required by the 
statute. Such intention will not be considered to exist if the entire terms of the 
instrument are such that the local courts will impose reasonable limitations 
upon the exercise of such powers. Among the powers which if subject to such 
limitations will not disqualify the trust are the power to allocate receipts 
between income and corpus, the power to determine the charges which shall be 
made against income and corpus, the power to apply the income for the benefit 
of the spouse, and the power to retain the assets transferred in trust. For 
example, a power to retain trust assets which consist substantially of unpro- 
ductive propertv will not disqualify if the applicable rules for the administration 
of the trust require the trustee to either make the property productive or convert it within a reasonable time. Nor will such a power disqualify if such applicable 
rules require the trustee to use the degree of judgment and care in the exercise 
of the power which a prudent man would use if he were owner of the trust assets. 
A power to retain a residence for the spouse or other property for her personal 
use will not disqualify the trust. 

A trust will not qualify if its primary purpose is to safeguard property without 
providing the spouse with the required beneficial enjoyment. Such trusts include not only trusts which expressly provide for the accumulation of the income but also trusts which indirectly accomplish a similar purpose. For example, assume that the corpus of a trust consists substantially of property which is not likely to be income producing during the life of the spouse and that such spouse cannot compel the trustee to. convert or otherwise deal with the property as described above. Such a trust will not qualify unless the trustee is directed to provide the 
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required beneficial enjoyment, such as by payments to the spouse out of other 
assets of the trust. 

If the donee spouse is entitled to only a portion of the trust income, or has 
power to appoint only a portion of the corpus, the trust fails to satisfy conditions 
(]) and (8), respectively. However, such conditions may be satisfied by one or 
more of several separate trusts created by the donor. An undivided interest in 
property may constitute the corpus of a trust, and a single trust instrument maV 
create more than one trust. 

A trust fails to satisfy condition (1) if the income is required to be accumu- 
lated in whole or in part, or may be accumulated in the discretion of any person 
other than the donee spouse, if the consent of any person other than the donee 
spouse is requir&. d as a condition precedent to distribution of the income, if any 
person other than the donee spouse has the power to alter the terms of the 
trust so as to deprive such spouse of her right to the income, or if any person 
other than the donee spouse is entitled to any part of the income during the life of 
such spouse. A trust will not fail to satisfy condition (1) merely because its 
terms provide that the right of the spouse to the income shall not be subject to 
assignment, alienation, pledge, attachment or claims of creditors. 

The ter&us "entitled for life" and "payable annuallv or more frequently, " as 
used in conditions (1) and (2), require that under the terms of the trust the 
income referred to &nust be currently (at least annually) distributable to the 
spouse or that she must have such command over the income that it is virtually 
hers. Thus, conditions (1) and (2) are satisfied in this respect if, under the 
terms of the trust. instrument, the spouse has the right exercisable annually 
(or more frequently) to require distribution to herself of the trust income, and 
otherwise the trust income is to be accumulated and added to c&&rpus. Simila& ly, 
as respects the income for the period between the last distribution date and the 
date of the spouse's death, it is sufficicnt if such income is subject to the spouse's 
power to appoint. In the ease of a trust which may be terminated during the 
life of the donee spous&. , under her exercise of a power of appointment or by 
distribution of the corpus to her, the trust satisfies condition (1) if such spouse 
is entitled to the income until the trust terminates. 

In order to satisfy conditions (8) and (4), the power of the donor's spouse to 
appoint the entire corpus free of the trust must fall within one of the following 
categories: 

(i) a power so to appoint fully exercisable in her own favor at any time 
during life (as for example, an unlimited power to invade). 

. (ii) a power so to appoint exercisable in f:&vor of her est;&te. 8uch power, 
if exercisable during life, must be fully exer&isable at any time during life, 
or it exercisable by will, must be fully exercisable irrespective of the time 
of her death. 

(iii) a combination of the powers described under (i) and (ii). For 
example, the donor's spouse may until she attains the age of 50 years have 
a power to appoint to herself and thereafter have a po&v& r to appoint to 
her estate. However, condition (4) is not satisfie&1 unless irrespective 
of when the spouse may die the trust corpus will at the time of h& r death 
be subje& t to one or the oth& r such power. 

The power in the donee spouse must be a power to appoint the corpus to herself 
as unqualified owner or to appoint the corpus as a part of her estate; that is, 
in eeet, to dispose of it to whomsoever she pleases. Thus. if the donee spouse en- 
tered into a binding agreement with the donor to exercise the power onlr in favor 
of th& ir issue, condition (8) is not met. The trust will not be re:&rde&1 as failing 
to satisfy condition (8) me& cly because takers in default of the donee spouse's 
exercise of. the power are designated by the donor. The donor may provide that, 
in default of exercise of- the power, the trust shall &ontinue for an additional 
period. 

In order for condition (4) to be satisfied, the power in the donee spouse to 
app&&int the corpus to herself or tn her estate must be exercisabl& without the 
join&ler or consent of any other person. The power is not "exercisable in all 
events, " as required by section 1004(a) (8) (E), if it can be terminated during 
the life of the douce spouse by any event other than her complete exercise or 
release ila & cof. I&'or example, a power which is not exercisable in the event of 
the spouse's rem&u riage is not exercisable in all events. If the po&ver in the 
don&'e spor&sc is in existence at all times folio&ving creation of the t&'nest, limita- 
t&ons of 6 formal nature &vill not disqualify. Exampl&'s of form«l limitations on 
a power exercisabl& during life are requirements that exercise must be in a 

845516' — 49 — 16 
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particular form, that it must be filed with the trustee, that reasonable notice 

must be given or that resonable intervals must elapse between successive partial 

exercises. Examples of formal limitations on a power exercisable by will are 

that it must be exercised by a will executed by the donee spouse after the 

creation of the trust by the donor or that exercise must be by specific reference 

to the power. 
The trust will fail to satisfy condition (5) if the donor created a power iu 

the trustee, or in another person, to invade the corpus of the trust for the benefit 

of any person other than the donee spouse. However, only powers in other 

persons which are in opposition to that of the donee spouse will cause the trust 
to fail to satisfy condition (5). For example, assume that a donor created a 
trust, designating his donee spouse as income beneficiary for life and as donee 

of a power to appoint the corpus. The donor further provided that in the event 

the donee spouse should die without having evercised the power, the trust should 

continue for the life of his son with power in such son to appoint the corpua 
Since the power in the son could become exercisable only after the death of the 
donee spouse, the trust is not regarded as failing to satisfy condition (5). 

(c) Remainder interests. — Where the income from property is made payablc 
to the donor or another individual for life, or for a term of years, with remainder 
absolutely to the donor's spouse or to her estate, the marital deduction is equal 
to one-half the present value of the remainder. It should be noted, however, that 
where such remainder is distributable to the estate of the donor's spouse (or to 
her executors or administrators) in the event of her death prior to the termina- 
tion of a trust or of a precedent interest, the marital deduction is allowable only 
if under such circumstances the remainder interest would be includible in her 
gross estate under section 811(a). The present value of the remainder (that 
is, its value as of the date of the gift) is to be determined in accordance with 
the rules stated in section 86. 19(f). For example, if the donor's spouse is to re- 
ceive $50, 000 upon the death of a person aged 81 years, the present value of the 
remainder is $15, 681. (See example in section 86. 19(f) (6). ) If the remainder 
is such that its value is to be determined by a special computation (see section 
86, 19(f) (4) ), a request for a specific factor accompanied by a statement of the 
date of birth of each person, the duration of whose life may affect the value of 
the remainder, and by copies of the relevant instruments may be submitted to 
the Commissioner who in his discretion may supply the factor requested. If the 
Commissioner does not furnish the factor, the claim for deduction must be sup. 
ported by a full statement of the computation of the present worth made, in ac- 
cordance with the principles set forth in section 86. 19(f), by one skilled in 
actuarial computations. 

(d) Irimitation on deduction. — Under the provisions of section 1004(c), as 
amended by section 876 of the Revenue Act of 1948, the marital deduction is 
allowable onlv to the extent that the gifts with respect to which such deduction is authorized are included in the "total amount of gifts made during the calendar year" computed as provided in section 1006. (See section 86. 10. ) The limita- 
tion under section 1004(c) is effective where less than one-half of the gifts with respect to which the deduction is authorized is included in such "total amount of gifts. " 

Exrsmple. The only gifts made by a donor to his spouse during the calendar year 1948 were a gift of $8, 000 in May and a gift of $2, 000 in August. The first 
$6, 000 of such gifts is excludecl under the provisions of section 1008 in determining the "total amount of gifts made during the calendar year. " The marital de- duction of $2, 500 (one-half of $8, 000 plus one-half of $2, 000) otherwise allowable is limited by section 1004(c) to $2, 000. 

SEc. 86. 16b. GrFr or Lraa Esr&Ts ou OTHzu Tua~rrN&uzi' INrE@xsT — (a) Ia general. — The provisions of section 1004(a) (8) (B) generally prevent the al- lowance of the marital deduction with respect to certain p t ' 
t, t ( ferred to generally as "terminable interests") transferred t th 

er ain property interests re. 

in case the transfer was upon the terms described in par h (b), ), (4) of t, is section. In general, the provisions of section 1004( ) (8) (B) 1' 
h' 

ble in case the donor transferred an interest in property to the donee spouse and 

retained an interest in the same property in himself, or (8) retained a ower to appoint an interest in the same property. Under such circum ' 
a other donee, the donor, or the possible appointee, may fer or retention, possess or enjo any t f th 

or failure of the interest therein transf d t h duction may be taken with respect to h t 
erre o t e donee s us 

o suc ransfer to the donee spouse. 
po se, no marital d+ 
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For the purposes of this section, a distinction is to be drawn between "prop- 
erty, " as such term is used in section 1004(a) (3), and an "interest in property. " 
Tbe "property" referred to is the underlying property in which various interests 
exist; each such interest is not, for this purpose, to be considered as "property. " 

The expression "terminable interest" refers to a life estate, an estate for years, 
or any other property interest which, upon the lapse of time, upon the occurrence 
of an event or contingency, or upon the failure of an event or contingency to 
occur, will terminate or fail. 

(b) Interest in property which another donee &Nay possess or enjoy. — Rection 
1004(a) (3) (B) provides that no marital deduction shall be allovved with respect 
to the transfer to the donee spouse of a "terminable interest" in property, in 
case— 

(1) The donor transferred (for less than an adequate and full con- 
sideration in money or money's worth) an interest in the same property to 
any person other than the donee spouse (or the estate of such spouse), and 

(2) By reason of such transfer, such person (or his heirs or assigns) 
may possess or enjoy any part of such property after the termination or fail- 
ure of the interest therein transferred to the donee spouse. 

The above-stated provision is applicable whether the transfer to the person other 
than the donee spouse was made at the same time as the transfer to such spouse, 
or at any earlier time. 

Except as provided in paragraph (b) of section 86. 16a, where at the time of 
the transfer it is impossible to ascertain the particular person or persons who 
may receive a property interest transferred by the donor, such interest shall, 
for the purpose of section 1004(a) (3) (B), be considered as transferred to a 
person other than the donee spouse. This rule is particularly applicable in the 
case of the transfer of a property interest by the donor subject to a reserved 
power. (See section 86. 3. ) Under this rule, any property interest over which 
(he donor reserved a power to revest the beneficial title in himself, or over which 
the donor reserved the power to name new beneQciaries or to change the interests 
of the beneficiaries as between themselves, is, for the purpose of section 
1004(a) (3) (B), considered as transfer&a&1 to a "person oth& r than the donee 
spouse. " Thus, if a donor transferred property in trust, naming his wife as 
income beneficiary for 10 years, and providing that, upon the expiration of 
such term, the corpus shoukl be distributed among his wife and children in such 
proportions as he should determine, the right to the corpus is, for the purpose 
of the marital deduction, considered as transferred to a "person other than the 
donee spouse. " Or, if the donor had provided that, upon the expiration of the 
10-year term, the corpus was to be paid to his wife, but had iese& ved the power 
to revest such corpus in himself instead, the right to the corpus is, for the pur- 
pose of the marital deduction, considered as transferred to a "person other than 
the donee spouse. " 

Under the above-stated rule, the term "person other than the donee spouse" 
includes the possible unascertained takers of a property interest, as, for example, 
the members of a class to be ascertained in the future. As another example, 
assume that the donor created a power of appointment over a property interest, 
which does not come within the purview of paragraph (b) of section 86. 16a. In 
such a case, the term "person other than the donee spouse" refers to the possible 
appointees and possible takers in default (other than the spouse) of such property 
interest. 

An exercise or release a. t any time by the donor (either alone or in conjunction 
with any person) of a power to appoint an interest in property, even though not 
otherwise a transfer by him, shall, in determining for the purpose of section 
1004(a) (3) (B) whether he transferred an interest in such property to a person 
other than the donee spouse, be considered as a transfer by him. 

In the following examples it is assumed that the property interest which the 
donor transferred to a person other than the donee spouse was not for an adequate 
and full consideration in money or money's vvorth: 

(i) H (the &lonor) transferred real property to W (his wife) for life, 
with remainder to A and his heirs. No marital deduction may be taken with 
respect to the interest transferred to W, since it will terminate upon her 
death and A (or his heirs or assigns) will thereafter possess or enjoy the 
property. 

(ii) H transferred real property to W for life, and created in W a power, 
exercisable by will, to appoint the remainder interest to any person. In 
default of appointment by W, the remainder interest was to . o to A and his 
heirs. Assuming that under the local lavv W did not take tin real property 
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t stee of a trust meeting the requirements of 
as absolute owner, nor as rus ee 
section 86. 16a(b), no mari a e ( ), ''tal deduction may be taken with respect to tks 

interest which passed from o d f H to W since such interest will terminate upon 

her death and A (or is eirs or d A ( h' heirs or assigns) may thereafter possess or enjoy 

(A t in which a marital deduction may be taken where 

a life interest is coupled with a power to appoint under a trust, see paragraph 

n A. 
(iii) H transferred property in trust for the benefit of W and . The 

t t s payable to W for life, and upon her death the corpus was 
h i 

to be distributed to A or his issue. However, if A should die wit out issue, 

leaving W surviving, the corpus was then to be distributed to W. No mari al 

deduction may be taken with respect to the interest transferred to W, since 

it will terminate in the event of her death it A or his issue survive, and 

A. or his issue will thereafter possess or enjoy the property. 
(iv) H purchased for $100, 000 a life annuity for W. If the annuity pay- 

ments made during the life of W should be less than $100, 000, further pay- 

ments were to be made to A. No marital deduction may be taken with 

respect to the interest transferred to W, since A may possess or enjoy a part 

of the property following the termination of such interest, If, however, 

the contract provided for no continuation of payments, and provided for 

no refund upon the death of W or provided that any refund was to go to 

the estate of W, then a marital deduction mav be taken with respect to 

the gift. 
(v) H transferred property to W and A as joint tenants with right of 

survivorship. Xo marital deduction may be taken with respect to the 

interest transferred to W, since, if the tenancy is not severed and A sur- 

vives W, the interest of W will terminate and A will continue to possess or 

enjoy the property. 
(vi) H transferred property to A for life with remainder to W provided 

W survives A, but if W predeceases A, the property is to pa. ss to B and his 

heirs. No marital deduction may be taken with respect to the interest 
transferred to W. 

(vii) H transferred real property to A, reserving the right to the rentals 
of the property for a term of 20 years. H later transferred the right to the 
remaining rentals to a trust. The terms of the trust satisfy the five condi- 

tions stated in paragraph (b) of section 86. 16a, so that the interest trans- 
ferred in trust is considered as transferred solely to W. No marital deduc- 
tion may be taken with respect to such interest, since it will terminate upon 
the expiration of the balance of the 20-year term and A will thereafter possess 
or enjoy the property. 

(viii) H transferred a patent to W and A as tenants in common. In this 
case, the interest of W will terminate upon the expiration of the term of 
the patent, but possession and enjoyment of the property by A. must neces- 
sarily cease at the same time. Therefore, since A's possession or enjoyment 
cannot outlast the termination of W's interest, the provisions of section 
1004(a) (6) (B) do not disallow the marital deduction with respect to such 
interest. 

(c) Interest in property which the donor may possess or enjoy. — Section 
1004(a) (8) (B) also provides that no marital deduction shall be allowed wit& 
respect to the transfer to the donee spouse of a "terminable interest" in prop. 
erty, in case— 

(1) The donor retained in himself an interest in the same property, and 
(2) By reason of such retention, the donor (or his heirs or assigns) may 

possess or enjoy any part of such property after the termination or failur& 
of the interest therein transferred to the donee spouse. 

However, section 1004(a) ( ) (D) provides that if a property interest is 
transferred to the donee spouse as sole joint tenant with the donor or as tenant 
by the entirety, the interest of the donor in the property which exists solely by 
reason of the possibility that the donor may survive the donee spouse, or that 
there may occur a severance of the tenancy, is not for the purposes of section 
1004(a) (6) (B), to be considered as an interest retained by the donor in himself. 
Vnder this provision, the fact that the donor may, as surviving tenant, possess or 
enjoy the property after the termination of the interest therein transfetred to 
the donee spouse does not preclude the allowance of the marital deduction with 
respect to the latter interest. 

In general, the principles illustrated by the examples under paragraph ('b) of 
this section are applicable in determining whether the marital deduction may be 
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taken with respect to a property interest transferred to the donee spouse subject 
to the retention by the donor of an interest in the same property. 

Example. The donor purchased three annuity contracts for the benefit of his 
wife and himself. The first contract provided for payments to the wife for life, 
with refund to the donor in case the aggregate payments made to the wife were 
less than tbe cost of the contract. The second contract provided for payments 
to the donor for life, and then to the wife for life if she survived the donor. The 
third contract provided for payments to the donor and his wife for their joint 
lives, and then to the survivor of them for life. No marital deduction may be 
taken with respect to the gifts consummated by the purchase of the contracts 
since, in the case of each contract, tbe donor may possess or enjoy a part of the 
property after the termination or failure of the interest therein transferred to 
the wife. 

(d) Interest in property over IOINeh the donor retained a posoer to appotnt. — 
Section 1004(a) (6) (B) also provides that no marital deduction shall be allowed 
with respect to the transfer to the donee spouse of a "terminable interest" in 
property, in case— 

(1) The donor had, immediately after such transfer, a power to appoint 
an interest in the same property, and 

(2) Such power was exercisable (either alone or in conjunction with any 
, person) in such manner that the appointee may possess or enjoy any part 
of such property after the termination or failure of tbe interest therein 
transferred to the donee spouse. 

For the purposes of section 1004(a)(8)(B), the donor is to be considered as 
having, immediately after the transfer to the donee spouse, such a power to 
appoint even though such power cannot be exercised until after the lapse of time, 
upon the occurrence of an event or contingency, or upon the failure of an event 
or contingency to occur. It is immaterial whether the power retained by the 
donor was a taxable power of appointment under section 1000(c). 

In general, the principles illustrated by the examples under paragraph (b) of 
this section are applicable in determining whether the marital deduction may 
be taken with respect to a property interest transferred to the donee spouse 
subject to retention by the donor of a power to appoint an interest in the same 
property. 

Es:ample. The donor, having a power of appointment over certain property, 
appointed a life estate therein to his spouse. No marital deduction may be taken 
with respect to such transfer, since, if the retained power is exercised, the ap- 
pointee thereunder may possess or enjoy the property after the termination or 
failure of the interest taken by the donee spouse. 

(e) Interest payable out of a group of assets. — Section 1004(a) (8) (C) pro- 
vides that where the assets out of which, or the proceeels of which, an interest 
transferred to the donee spouse may be satisfied include a particular asset or 
assets with respect to which no deduction would be allowed if such asset or assets 
were transferred from the donor to such spouse, then the value of the interest 
transferred to such spouse shall, for the purpose of the marital deduction, be 
reduced by the aggregate value of such particular assets. 

In order for the foregoing provision to apply, two circumstances must coexist, 
as follows: 

(1) The property interest transferred to the donee spouse must be pay- 
able out of a group of assets. An example of a property interest payable 
out of a group of assets is a right to a share of the corpus of a trust upon 
its termination. 

(2) The group of assets out of which the property interest is pavable must 
include one or more particular assets which, if transferred by the donor to 
the donee spouse, would not qualify for the marital deduction. 

If the above circumstances are both present, the marital deduction with re- 
spect to such property interest may not exceed one-half of the excess, if any, of 
its value over the aggregate value of the particular asset or assets which, if 
transferred to the donee spouse, would not qualify for the marital cleduction. 

SEo. 86. 16c. GIFT oF CosIAIUNITY PRoPERTY. — (a) Generah — The marital de- 
duction is allowable with respect to any transfer by a donor to his spouse only 
to the extent that such transfer can be shown to represent a gift of propertv 
which was not, at the time of the gift, held as "community property, " as de- 
fined in paragraph (b) of this section. The burden of establishing the extent 
to which a transfer represents a gift of property not so held rests upon the donor. 

(b) Definition of "cornsnunity property. " — For the purpose of paragraph (a) 
of this section, the term "conlmunity Property" is considered to include: 
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(1) Any property held by the donor and his spouse as community property 

under the law of any State, Territory, or possession of the United States, or 

of any foreign country, except such property in which the donee spouse had 

at the time of the gift merely an expectant interest. The donee spouse is 

regarded as having, at any particular time, merely an expectant interest 

in property held at such time by the donor and herself as community prop. 

erty under the law of any State, Territory, or possession of the United States 

or of any foreign country, if, in case such property were transferred by gift 

into the separate property of the donee spouse, the entire value of smk 

property (and not merely one-half thereof) would be treated as the amouai 

of the gift. 
(2) Separa. te property acquired by the donor as a result of a "conversion" 

(during the calendar year 1942 or after April 2, 1948) of property held by 

him and the donee spouse as community property under the law of any State, 
Territory, or possession of the United States, or of any foreign country 

(except such property in which the donee spouse had at the time of the 
"conversion" merely an expectant interest) into their separate property. 

(8) Property acquired by the donor in exchange (by one exchange or s 

series of exchanges) for separate property resulting from such a 
"conversion. " 

The characteristics of property which acquired a noncommunity instead of 

a community status by reason of an agreement (whether antenuptial or post- 

nuptial) are such that section 1004(a) (8) (F) classifies the property as com- 

munity property of the donor and his spouse in the computation of the marital 
deduction. In distinguishing property which thus acquired a noncommunity 
status from property which acquired such a status solely by operation of the 
community property law, section 1004(a(8) (F) refers to the former category 
of property as "separate property" acquired as a result of a "conversion" oi 
"property held as such community property. " As used in section 1004(a) (8) (F), 
the phrase "property held as such community property" is used to denote the 
body of property comprehended within the community property system; the 
expression "separate property" includes any noncommunity property (whether 
held in joint tenancy, tenancy by the entirety, tenancy in common, or otherwise); 
and the term "conversion" includes any transaction or agreement which trans- 
forms property from a community status into a noncommunity status. 

The separate property which section 1004(a) (8) (F) classifies as community 
property is not limited to that which was in existence at the time of the con- 
version. The following are illustrative of the scope of section 1004(a) (8) (F): 
A partition of community property between husband and wife, whereby a por- 
tion of such property became the separate property of each, is a conversion of 
such property; a transfer of community property into some other form of co- 
ownership, siich as a joint tenancy, is a conversion of such property; an agree- 
ment (whether made before or after marriage) that future earnings and gains 
which would otherwise be community property shall be shared by them as sep. 
arate property effects a conversion of such earnings and gains; a change in the 
form of ownership of property which causes the future rentals therefrom, which 
would otherwise have been acquired as community property, to be acquired as 
separate property effects a conversion of such rentals. 

The rules of section 1004(a) (8) (F) are applicable, however, only if the con- 
version took place during the calendar year 1942 or after April 2, 1948, and only 
to the extent stated herein. 

Where the value of the separate property acquired by the donor as a result 
of a conversion did not exceed the value of the separate property thus acquired 
by the donee spouse, the entire separate property thus acquired by the donor is to be considered, for the purposes of this section, as held by him and the donee 
spouse as community propertv. Where the value (at the time of the conversion) of the separate property so acquired by the donor exceeded the value (at such time) of the separate property so acquired by the donee spouse, only a part « the separate property so acquired by the donor (and only the same fractional part of property acquired by him in exchange for such separate property) is to be considered, for the purposes of this section, as held by him and the donee spouse as community property. The part of such separate property (or property acquired in exchange therefor) which is considered as so held is the same pro portion thereof which the value (at the time of the conversion) of the separate property so acquired by the donee spouse is of the Value (at such time) of the separate propertv qo acquired by the donor. 
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Example. On November I, 1942, the donor and his spouse partitioned certain 
real property held by them under community property laws. The real property 
then had a value of $224, 000. A portion of such property, then having a value 
of $160, 000, was converted into the donor's separate property, and the remaining 
portion, then having a value of $64, 000, was converted into his spouse's separate 
property. On August 1, 1948, the donor made a gift to his spouse of the property 
acquired by him as a result of the partition, which property then had a value of 
)200, 000. The portion of the property transferred by gift which is considered as 
"community property" is— 

X $200, 000=$80, 000 
64, 000 

The marital deduction with respect to the gift is, therefore, limited to one-half 
of the difference between l|&200, 000 (the value of the gift) and $80, 000 (the portion 
of the gift considered to have been of "community property"). The marital 
deduction with respect to the gift, is, therefore, $60, 000. 

8Eo. 86. 16d. PRooE REQUIRED. — The donor must submit such proof as is neces- 
sary to establish the right to the marital deduction, including any evidence re- 
quested by the Commissioner. 

PAR. 9. Section 86. 20 [26 CFR 86. 20] is amended as follows: 
(A) By striking the heading and by inserting in lieu thereof the 

following: "PERsoN8 RE(IIIIREn To FII. E REv'URv. — (a) In general. " 
(B) By inserting at the end thereof the following paragraph: 

(l&) In, case of consent ender section 1000(f). — Except as otherwise provided 
herein, the provisions of paragraph (&I) of this section are applicable with respect 
to the filing of a gift tax return or returns for the calendar year 1948 or any 
subsequent calendar year in the case of a husband and wife who consent (see 
section 86. 8a) to the application of the provisions of section 1000(f) for such 
year. In such cases, if both of the consenting spouses are (without regard to 
the provisions of section 1000(f) ) required under the provisions of paragraph (a) 
oi this section to file returns for such year, returns must be filed by both spouses. 
If only one of the consenting spouses is (&vithout regard to the provisions of sec- 
tion 1000(f) ) required under the provisions of such paragraph (&I) to file a 
return for such year, a return must be filed by such spouse. In the latter ease, 
if after giving effect to the provisions of section 1000(f) the other spouse is 
considered to have &Dade any gift (regardless of value) of a future interest in 
property or any gift or gifts to any one third-party donee exceeding $8, 000 in 
value, then a return for such year must also be filed by such other spouse. Thus, 
if during any such calendar year the husband made a gift of $5, 000 to a son and 
the wife made no gifts, only the husband is require&( to file a return for such 
year. However, if the wife had made a gift of $2, 000 to the same son, or if the 
gift made by the husband had amounted to $7, 000, each spouse would be required 
to file a return in the event consent is signified as provided under section 1000(f). 

PAR. 10. Section 86. 21, as amended by Treasury Decision 5608 [C. B. 
1948 — 1, 131], approved March 19, 1948 [26 CFP 86. 21], is further 
amended by inserting immediately preceding the last sentence thereof 
the following sentence: 
YVhere a husband and wife consent (or contemplate consenting) that gifts made 
bv either of them to third-party donecs during the calendar year 1948 or any 
subsequent calendar year shall be considered as made one-half by each spouse, 
as provided by section 1000 (f), the notice on Form 710 shall, nevertheless, identify 
the actual donor. 

PAR. 11. Section 86. 28 [26 CFR 86. 23] is amended by inserting im- 
mediately after the sixth sentence thereof the following: 
lf the return is filed for the calendar year 1948 or for any calendar year thereafter 
and the donor and his spouse consent (sce section 86. 6a) to the application of the 
provisions of section 1000(f) for such year the return must set forth, to the 
&'x(&'Dt provided thereon, information with respect to transfers made k&y each 
spouse. 
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PAR. 12, Sec(, ion 86. 84 [26 CFR 86. 84] is amended by inserting uii 

mediately after the third sentence thereof the following: 
If a husband and wife effectively signify consent (see section 86. 8a) to tbt, 
application of the provisions of section 1000(f) for any calendar year, th~ 
liability with respect to the entire gift tax of each spouse for such calendar yeqI 
shall be joint and several. 

(This Treasury Decision is issued under authority contained in sec 
tions 1029 and 6791 of the Internal Revenue Code (58 Stat. 157, 467; 
U. S. C. 1029, 3791) and pursuant to the provisions of Public Law 471, 
Fightieth Congress. ) 

FRED S. MARTIN) 
Acting Comm& 8ioner of lnterno/ Ee~enue. 

Approved May 18, 1949. 
TIIDMAs J. LrNcII. 

Acting 8ecretary of the TreoeMry. 

(Filed with the Division of the Federal Register Ma. y 18, 1949, 8: 50 a. m. ) 
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STAMP TAXES 

INTERNAL REVENUE CODE 

SECTION 1802(a). — ORIGINAL ISSUE 

Rnol'I ATIQNS 71 ( 1941) ) SEGTIQN 118. 22: Issu- 
ance of stock. 

1949-9-18077 
ihl. T. 87 

Liability for stamp tax imposed by section 1802 (a) of the Internal 
Revenue Code on the original issue of stock attaches at the time 
the subscription for stock is unconditionally accepted, and it is not 
material that the stock certificates are issued at a later time or are 
not issued at all. 

Advice is requested concerning the liability for stamp tax on the 
original issue of stock where the subscription for stock is uncondition- 
ally accepted but the stock certificate are issued at a later time or 
are not issued at all. 

Under the provisions of section 118. 22 of Regulations 71 stock is 
deemed to be issued when subscribed for a»d the subscription is 
;«icepted. 

Accordingly, liability for stamp tax imposed by section 1802(a) 
of the, Code on the original issue of stock attaches at the time the 
subscription for stock i~s unconditionally accepted. AVhere liability 
for the tax has been so incurred, it is not mat ei ial that, the stock cer- 
tificates are issued at a later time or are not issued at all. 

SECTION 1802(b). — SALES AND TRANSFERS 

REOULATIoNS 71 (1941), SEGTIQN 113. 88: Sales and 1949 — 6 — 18048 
transfers subject to tax. M. T. 84 

Application of the tax on the sale and transfer of stock imposed 
by section 1802(b) of the Internal Revenue Code to the sale of stock 
received as a dividend by a trustee. 

Advice is requested whether the sale of stock by a trustee. under the 
circumstances stated herein, will inc»r only one tra»sfer tax. 

It is stated that under the terms of a trust instrument a stock divi- 
dend received by the trustee is apportioned to income and that the 
beneficiary, having power of disposition of income, directs that the 
stock &lividend be sold. 

It is held, under the circumsta»ces stated, that the only tax incurred 
under section 1802(b) of the 'Code is on the sale of the stock by the 
trustee. However, in any case i(. here the stock is first tran. ferred by 
the trustee to the beneficiary and then sold by the beneficiary, two 
transfer taxes are incurred, one on the transfer of the stock to the 
beneficiary and the second on its sale by the beneficiary. 
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SECTION 1802(bl. — SALES AND TRANSFERS 

REGUIATIoNs 71 (1941), SEOTIoN 113. 35: Specific 1949 — 8 13064 

exemptions provided in Section 1802(b). M. T, 36 

The specific exemptions from tax provided by section 1802(b) 
of the Internal Revenue Code do not apply to a transfer of stock 

from the name of one nominee of a broker to the name of another 

nominee of the same broker. 

Advice is requested whether the specific exemptions provided by 

section 1802(b) of the Internal Revenue Code are applicable to a 

transfer of stock from one nominee of a broker to another nominee of 

the same broker. 
Under section 1802(b) of the Code the tax does not apply to deliv- 

eries or transfers (1) to a broker or his registered nominee for sale, 

(2) by a broker or his registered nominee to a customer for whom 

and upon whose order the stock was purchased, or (3) by a purchas- 

ing broker to his registered nominee if the shares so transferred are 

held for the same purpose as if held by the broker. 
It is held, since the transfer of stock from the name of one nom- 

inee of a broker to the name of another nominee of the same broker 
does not fall within one of the ioregoing specific exemptions, that 
such a transfer is taxable under section 1802(b) of the Code. 

REGULATIGNs 71 (1941), SEOTIGN 113. 127. 1949 — 9 — 13078 
T. D. 5695 

TITLE 20 — INTKRNAI REVENUE. — CHAPTER I, SUBCHAPTER C, PART lla— 
DOCUMENTARY STAMP TAXES 

Exemption of certain securities and conveyances of carriers 

TREASURY DEPARTMENT) 
Orrlcz OF CQMÃlssloNER ol" INTERNAI. REVENUE) 

1Vushington, D. C. 
To CoZZector8 of InternrJZ Eevenue and Otherg Concerned: 

In order to conform Regulations 71 (1941 edition) [26 CFR. 'Part 
113] to Pubhc Law 478 (Eightieth Congress, second session), ap- 
proved April 9, 1948 [C. B. 1948 — 1, 235], such regulations are hereby 
amended as follows: 

PARAGRAPH 1. There is inserted immed. iately preceding section 
113. 120 [26 CFR 113. 120] the following: 

INTERSTATE COMMERCE ACT 

SECVRFFIES AND CorVVEYAVCES OF CARRIERS 

Section 20b(12) of Interstate Commerce Act, added by Act of April 9, 
1948, Public I. aw 478 (Eightieth Congress, seconryl session) 

The provisions of sections 1801, 1802, 8481, and 8482 of the Internal Revenue Code and any amendments thereto unless 'fi 
rary, s a not apply to the issua. nce, transfer, or exchange of securities or the mal-ing or delivery of conveyances to make effective any alteration or ruodification eftected pursuant to this section. 

PAR. 2. Ther . There is inserted immediately following section 113. 126 tlM 
following: 
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SEc. 118. 127. ALTERATIoN AND MCDIFIOATIDN oF SEcURITIEs L NDER THE INTER- 
s'fA'rE Cos(MERCE Acr. — Section 20b added to the Interstate Comme('ce Act by 
section 2 of the Act approved April 9, 1&&48, Public Law 478 (I:. ightieth Congress, 
Re& ond s& ssion), provides for alteration or modification of securities of a carrier 
as d&fined in section 20R(1). I'aragraph (12) of section 20b, effe&tive on and 
after APril 9, 1948, renders sections 1801, 1802, 8481, Rnd 8482 of the Internal 
Revenue Code and any amendments thereto, unless specifically providing to the 
contra&y, inapplicable to the issuance, transfer, or exchange of securities or the 
making or delivery of' conveyances to make effective any alteration or modifica- 
tion etfected pursuant to such section 20b. 

(This Treasury Decision is issued under the authority contained in 
section oo791 of the Tnternal Revenue Code (58 Stat. 467; 26 U. S. C. 
6791). ) 

Because the purpose of this Treasury Decision is merely to conform 
the regulations to the provisions of section 20b(12) as added to the 
Interstate Commerce Act by the Ac( approved April 9, 1948, Public 
Law 478 (Eightieth Congress), granting immunity from stamp tax 
as to certain securities and conveyances, it is found that it is un- 
necessary to issue this Treasury Decision under section 4(a) of the 
Ad(ninistrative Procedure Act, approved June 11, 1946, or subject to 
the efi'ective date limitation of section 4(c) of said Act. 

This Treasury Decision shall be effective upon its filing for publica- 
tion in the I&"ederal Register. 

GEo. J. So(IOEVEMAN, 
Commissioner of Internal Revenue 

Approved April 7, 1949. 
Tllo-(IAs J. LYvclx& 

Aetir(y Seeretang of the l'neasury. 
(I&'iled with the Division of' the )cede&T(l Itcgister April 12, 1949, 8:49 a. m. ) 

SECTION 1807. — PLAYING CARDS 

RECULA«IONs 66, Alrrzcz. z 8: Tax on l&laying cards. 1949 — 6 — 18047 
M. T. 88 

I'laying curds removed from st &mped packages and reassembled 
into trick de& ks cannot be returned to the packages and soul under 
a brok& n su&mp. A new stamp must be aflixcd to each package;&nd 
duly canceled. 

Advice is requested v;hether playing cards, which have been re- 
n&oved from stamped packag&es and reassembled into trick decks, may 
be returned to (he packages and sold without affixing a, new stamp to 
e;«. h package. 

S«&tion 1807 of the Intern;tl Revenue Code, as amended, imposes 
&lpon ev& & y pack of playing cards containin«not mor'e than 5&4 cards, 
manuf «iu(«l or in&ported, and sold, or removed for consumption 
or s;lle, ;( tax of 18 cents per pack. 

Article 8 of Regulations 66 provides in part that where packages of 
p4ying cal'(ls 'll'e sent out fl'OIIl the factory duly st'unped and are 
(hei'ealter opened and the st;lmp broken, the cards cannot be ( «turned 
(&& the packages and sold under a brolren stamp; a new stamp must be 
'(flixecl to each package and duly canceled. 

Artr&'le 5 of Reg&u(legations 66 includes in the definition of a manufac- 
t«('&'I' of playing c;(rds;I person who packs or repa«ks for sale playing 
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cards upon which the tax had been previously paid. Such person is 
required by article 6 of the regulations to register on Form 277 
appropriately modified, with the collector of internal revenue for hiI 
district. 

Accordingly, a person who repacks for sale playing cards upon 
which the tax had been previously paid must register as a manufac- 
turer of playing cards with the collector of internal revenue for his 
district, and such person incurs liability for the stamp tax on the cards 
so repacked which must be paid by the afHxing of a new 18-cent playing 
card stamp on each such package. 
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TAXES ON ADMISSIONS, DUES, AND INITIATION FEES 

INTERNAL REVENUE CODE 

RE0UI, ATIONS 48 (1941), SEOIzoNS 101. 5 (6) AND 1949 — 0 13011 
101. 15(6). T. D. 5682 

TITLE 2G — INTERNAL REVI"NUE. — CHAPTER I, SUBCHAPTER C, PART 101. — 
TAXES ON ADIIISSIONS, DUES, AND INITIATION FEES 

Hospitalized servicemen and veterans admitted free 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

W&u4n&gton o, D. C. 
To CoPectore of Internoj Re'venue end Others Concerned: 

In order to conform Regulations 48 (1941 edition) [26 CFR, Part 
101] to Public Law 706 (Eightieth Congress), approved June 19, 1948 
[ C. B. 1948 — 2, MO], such regulations are amended as follows: 

PARAURAp11 1. There is inseited immediately preceding section 
101. 2 [26 CFR 101. 2] the following: 

PUBLIC LAW 706 (EIGHTIETH CONGRESS), APPROVED JUNE 19, 
1948 

That section 1700(a) (1) of the Internal Revenue Code 
(relating to the tax on amounts paid for admission) is a&nended by 
adding at the end thereof a new sentence as follows: Subject to such 
regulations as the Commissioner, with the approval of the Secretary, 
shall prescribe, no tax shall be imposed in the case of admission free of 
charge of a hospitalized member of the military, naval, or air forces of 
the United States or of a person hospitalized as a veteran by the Federal 
Government in a Federal, State, municipal, priv;&te, or other hospital or 
institution, except when such member or veteran is on leave or furlough. " 

Ssc. 2. The amendment made by this Act shall be effectiv«on;&nd 
after the erst day of the first month which eom&nenc& s more than twenty 
days after the enact&nent of this Act. 

PAR. 2. Section 101. 5(b), as amended by Treasury Decision, "&611, 
approved March 16, 1948 [C. B. 1948 — 1, 187] [26 CFR 101. 5(b) ], is 
further amended by inserting immediately preceding the last 
paragraph thereof a new paragraph reading as follows: 

I~:ffective August 1, 1948, the tax does not apply to the admission free of charge 
of a hospit;&lized member of the military, naval, or air forces of the United 
St &tes or of a person hospitalized as a veteran by the Federal Government in a 
I"ederal, State, municipal, privat«, or other hospital or instituti&&n, provided 
such member or veteran is not on leave or furlough. Where it is necessary 
for an attendant to accon&pany such men&ber or veteran so admitted free of 
ch«rge, the tax &1&&& s not apply to the admission of the attendant if he is also 
admitted free of charge. Where the exemption is claimed on b«l&alf of a hos- 
pitalized' member or v&t«r;&n properly entitled thereto, Ivho is singly admitted, 
the right to the exemption shall be evidenced by a statement, personally si ned, 
of an administrative officer of the hospital or institution, identifying by name 
such member or veteran (and attendant, if any) and certifying that the member 
or veteran (i) is a hospitalized member of the military, naval, or air forces of 
the United States or a v& i& r;&n hospitalized by the Federal Government, and (ii) 
is not on leave or furlough. Where the exemption is claimed on behalf of hos- 
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pitalized members or veterans who are collectively admitted the state&us&i( 

need not identify the members or veterans individually, but shall specify the 

number of such members or veterans (and attendants, if any) and certify thq( 

the members or veterans (a) are hospitalized members of the military, navy 
or air forces of the United States or are veterans hospitalized by the Federsl 
Government and (b) are not on leave or furlough. In either case the state- 
ment evidencing the right to the exemption shall be taken up by the proprietor 
of the place, and retained as part of his records. (See section 101. 82 [20 CFR 
101. 82]. ) 

PAR. 8. The following is inserted immediately preceding section 
101. 15 [26 CFR 101. 15]: 

PUBLIC LAW 700 (EIGHTIETH CONGRESS), APPROVED JUNE 19, 
1948 

That section 1700(a) (1) of the Internal Revenue Code (re- 
lating to the tax on amounts paid for admission) is amended by adding 
at the end thereof a new sentence as follows: "Subject to such regula- 
tions as the Commissioner, with the approval of the Secretary, shall pre- 
scribe, no tax shall be imposed in the case of admission free of charge 
of a hospitalized member of the military, naval, or air forces of the 
United States or of a person hospitalized as a veteran by the Federal 
Government in a Federal, State, municipal, private, or other hospital 
or institution, except when such member or veteran is on leave or 
furlough. " 

SEc. 2. The amendment made by this Act shall be effective on and 
after the first day of the first month which commences more than twenty 
days after the enactment of this Act. 

PAR. 4. Section 101. 15(b) 
& 

as amended by Treasury Decision 5611 
t96 CFR 101. 15], is further amended by adding at the end thereof a 
paragraph reading as follows: 

Effective August 1, 1948, no tax is imposed when a hospitalized member»f 
the military, naval, or air forces of the United States, or a person hospitalized 
as a veteran by the United States in a Federal, State, municipal, private, or 
other hospital or institution, is admitted free, provided such member or veteran 
is not on leave or furlough. (See section 101. 5 [20 CFR 101. 5]. ) 

Because the sole purpose of this Treasury Decision is to relieve re- 
striction, it is found that it is unnecessary to issue such Treasury De- 
cision with notice and public procedure thereon under section 4(a) of the Administrative Procedure Act, approved June 11, 1946, or 
subject to the effective date limitation of section 4(c) of said Act. 

(This Treasury Decision is issued under the authority contained 
in section 1700(a) (1) of the Internal Revenue Code as amended by section 1 of Public Law 706 (Eightieth Congress), approved Junc 
19, 1948, and section '3791 of the Internal Revenue Code (53 Stat. 189& 467; 26 U. S. C. 1700 (a) (1), 8791) . ) 

FRED S. MARTIN) 
Acting ~ommi88ioner of Internal Eevenue. 

Approved December 80, 1948. 
THomAs J. LTNcII, 

Acting 8ecretary of the Treasury. 
(Filed with the Division of the Federal Register January 5 1949 8:47 a. ia) 
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SECTION 1700(e), AS AMENDED 

REOULATIoNS 48 (1941) &KOTION 101. 14: ScoPe 
of tax. 

1949-8-18068 
Ct. D. 1716 

Al&IIISSIONS TAX — INTERNAL REVENUE CODE, AS AMENDED — DECISION OF 
COURT 

1. CABARET — MUsIC AND DANcING PRIvILEGEs — INTERFRETATIGN oF 
STATUTE — VALIDITY OF REGULATIONS. 

Taxpayers operated a tavern where beer and wine were sold to 
patrons, and provided floor space for dancing to music furnished by 
a mechanical music playing device which was operated by the patrons 
by inserting their own nickels. Taxpayers did not own the "juke 
box, " but permitted its installation and shared in the receipts there- 
from. No admission was charged the pat&'ons, and no cover charge 
was collected at any time. Held: Taxpayers were subject to the tax 
imposed by section 1700(e) (1) of the Internal Revenue Code, as 
amended by section fii22 of the Revenue Act of 1942. Section 101. 14 
of Regulations 48, as amended by Treasury Decision 5192 [C. B. 
1942 — 2, 249], does nothing more than amplify, clarify, and furnish a 
practical interpretation of section 622 of the Revenue Act of 1042. 
The regulation is not legislative in its nature and must be given appli- 
cation to the situation here presented. 
2. CASE FOI, LOWED. 

Avalon Am«sement Corp. v. United Btates, 165 Fed. (2d) 658 
[Ct. D. 1700, C. B. 1948 — 2, 168], followed. 

UNITED STATEs DIBTRIOT CGURT, WEBTERN DIsTRIGT oF WABHINGTGN& SGUTHERN 
DIVISION 

J. W. Bald&oinson and William Beclcer, copartners, doing b«siness «nder the name 
and style of Baldy's Tavern, plaintiffs, v. United 8tates of America, 
defendant 

[Oct»i&er 7, 1948] 

MEMORANDUM DECISION 

LEAvY, District Judge: Plaintiffs herein have file&i an action for the recovery 
of taxes paid under protest during two periods of time: July 1, 104:&, to December 
31, 194o; and January 1, 1946, to August 81, 1046. The taxes vvere levied under 
the provisions of section 1700(e) (1) of the Internal Revenue Code, as amended 
by section 622 of the Revenue Act of 1942. 

The defendant moved to dismiss the complaint on the ground and for the reason 
that the facts, as pleaded by the plaintiffs, do not entitle them to the relief they 
seek. Upon presentation of the motion to dismiss, the plaintiffs sought, and 
were granted, permission to file an amended complaint, The defendant has 
renewed its motion to dismiss on the same ground and for the same reason. 

The facts, «s alleged by the plaintiffs in their amended coniplaint, are-. 
That from July 1, 1945, to August 31, 1046, which period of time includes 

both causes iif action, the plaintiffs served beer and wine and sold other mer- 
chandise to th& Ir custo»iers in their place of business, whi«li was known and 
designated as "Bal&ly's Tavern"; that the tavern consisted of a single large 
storeroom with booths situated along two sides and a bar on the third sid&; 

That a Jnechanical Inusic playing device, corn&»only k~own as a juke box, 
&vas lo& »ted &in the fourth side of the space which c&i»slit»ted the dance floor; 
that (he juke box was not the property of fhe plaintiffs, but was owned by a 
third-party corporation, which corporation paid to the plaintiffs approximately 
one-half of the income from such device for the privilege of maintainin ~ the 
instrunient. on their premises; that liei&v&en the hours of 0 a. m, and 12 p. m. , 
on th&, nights of IVednes&lay, Fri&lay, and Saturday of each w& ek, during the 
lieriod her& in involved, the patrons d;&&iced to music furnished )iy the coin-operated 
j»ko box. The dance fioor consisted of a space approxiniately 18 feet Ivide and 
20 feet long; ttiat the only musi& furnished Ivas fron& th& j»l«box, which was 
op&'rat& 6 by the patrons by i&iserting their own nickels and at their own expeuse; 
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that the plaintiffs inserted no nickels in the juke box to furnish music for tl&p 

entertainment of the patrons during such times or period and no other type pf 

music was supplied by the plaintiffs; 
That the patrons at plaintiffs' tavern were charged no admission and there was 

no cover charge collected at any time; that the patrons paid only for such beer 

and wine as was served them on the premises; and that the prices charged fpr 
beer and wine were not increased during any period the tavern was open fpr 
business, whether or not dancing was allowed. 

Since this matter comes on for hearing on defendant's motion to dismiss, the 
facts as alleged by the plaintiffs are accepted by the court, and there is no issue 
of fact left for determination, the sole issue heing one of law. 

It will serve no useful purpose to examine in detail the earlier congressipna] 
enactments covering the subject matter here in controversy, nor can we Ippk 

to the earlier judicial decisions involving the legislative enactments or Treasury 
regulations. We must confine ourselves to the law as it existed during the 
period in question. We will also need to examine the Treasury regulatipp 
effective for the enforcement of this provision. 

The law, as it existed during the time involved herein, 26 U. S. C. A. , Appendix, 
section 1700(e) (1), and which appears in the Internal Revenue Code as secfipn 
622 of the Act of 1942, provides, among other things: 

"The term 'roof garden, cabaret, or other similar place' shall include any room 
in any hotel, restaurant, hall, or other public place v. here music and dancing 
privileges or any other entertainment, except instrumental or mechanical music 
alone, are aftorded the patrons in connection with the serving or selling of food, 
refreshment, or merchandise. A performance shall be regarded as being fur- 
nishei for profit for purposes of this section even though, the charge made fpr 
adtnission, refreshment, service, or merchandise is not increased by reason of 
the furnishing of such performance. " [Italics mine. ] 

The Treasury regulation effective for the enforcement of this provision is 
Treasury Regulations 48 (1941 ed. ), section 101. 14, as amended by Treasury 
Decision 5192, C. B. 1942 — 2, 249, 250, entitled "Scope of Tax. " It provides; 

"Where mnsic, whether by an orchestra, a mechanical device or otherwise, and 
a space in c hich the patrons map dance is fnrnished in the dining room of a 
hotel, or in a restaurant, bar, etc. , the entertainment constitutes a pnblic per- 
forrnance for profit at a roof garden, cabaret, or similar place, and the payments 
made for admission, refreshment, service, and, merchandise are subject to the 
tax. ' [Italics mine. ] 

The plaintiffs attack the regulation on the ground that it is legislative rather 
than interpretative, and they rely on the cases of United States v. Broadmppr 
Hotel Co. , Colo. , 1929, 80 Fed. (2d) 440; Bnsey v. Deshler Hotel Co. , 6th Cir. , 1942, 180 Fed. (2d) 187, affirming 86 Fed. Supp. 392; Schnster's Wholesale Pro- 
dace Co. , Jnc. , v. United States, La. , 1948, 49 Fed. Supp. 909. 

(A later case from this ciicuit, holding to the same effect, and relying upon 
the Busey and the Schuster cases, supra, is Sir Eranots Drake H'otel Co. v. United 
States, Calif. , 1947, 75 Fed, Supp. 668. ) 

An examination of these cases reveals that they deal with taxes levied prior 
to the effective date of the Revenue Act of 1942, and they are not controlling or 
a precedent in this controversy. They all concern themselves with original Treasury Regulation 101. 14, and hold, in effect, that the regulation was legisla- 
tive in its nature rather than interpretative, and, therefore, did not apply. Congress, in passing the Revenue Act of 19-l2, overcame the objections to the regulation by enacting the substance of the regulation into law and furnishing a legislative definition of places where liability for taxes would arise, as well as a definition of when a performance should be regarded as being furnished fpr profit. It also eliminated the charge for admission. The effective Treasurv regulation does nothing more than amplify, clarify, and furnish g practical interpretation of the statute, which by some may be considered ambiguous pr doubtful. It is not legislative in its nature and must be given application to the situation we have here presented. 

The Supreme Court of the United States, in Brev&ster v. Ga e, 1980, 280 U. 8 8'&7 [Ct. D. 148 C. B. IX — 1 [, — 1, 274], supports the foregoing statement. That case 
er v. age, 

is also authority for the conclusion that Confess by th t th. 1942 y e enactment of the 1 evenue c, sought to offset the effect of judicial interpretation of the earlier revenue laws and regulations, the Court saying, page 887: "The deliberate selection of language so differing from that used in the earlie~ Acts indicates that a change of law was intended. " 
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The plaintiffs, in their amended complaint, further contend that they did not 
furnish music for dancing privileges, because, first, they were not the owners 
of the instrumentality used to furnish the music; and, second, the instrumen- 
tality was only brought into play by the act of the patron himself by his de- 
positing the coin that produced the music. 

It is adtnitted by the pleadings that the plaintiffs permitted the installation 
of the juke box, share(1 in the receipts therefrom, and furnished the place where 
the dancing occurred, thus bringing themselves clearly within the language of 
amended Treasury Regulation 101. 14. 

This case is not one of first impression interpreting the Revenue Act of 1942. 
We have the unreported case, cited in the defendant's brief, of Rogers v. Stuart, 
in the United States District Court for the District of Arizona, decided November 
19, 1945, where the facts are almost identical with those we have here, which 
holds there is liability for the tax. While this is a district court case, and 
is not necessarily controlling as a precedent, still it is entitled to great con- 
sideration. There is, however, another late case that deals with the law here 
under consideration: Zoolon Amusement Corp. v. United States, 7th Cir. , 1948, 
165 Ved. (2d) 6o8 (Ct. D. 1700, C. B. 1948 — 2, 168], affirming 78 Yed. Supp. 828. 
This case, coming from a court of appeals, is, I feel, controlling in the situation 
here presented, and must be accepted as a precedent. The court there says, 
page 655: 

"The provision of the statute under consideration became effective in its 
present form October 21, 1942. * * * It is not free from ambiguity. Since 
the statute is ambiguous in its definition of a 'roof garden, cabaret, or other sim- 
ilar place' and does not attempt to define a 'public performance, ' it was a proper 
subject for an interpretative regulation. * * * This regelation is in accord- 
onoe unth our understanding of the statute and is valid. " [Italics mine. ] 

I consider the pronouncement made in the Avalon case as authority and de- 
terminative of the issue here raised, and therefore grant the motion of the 
defendant to dismiss. An appropriate order may be submitted, allowing excep- 
tions to the plaintiffs. 

84551G' — 49 — 17 
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TRANSPORTATION TAXES 

INTERNAL REVENUE CODE 

SECTION 3475, AS AMENDED. — TRANSPORTATION OF PROPERTY 

REGULATIQNS 118' SEGTIQN 148. 18: Application 1949 — 7 — 18057 
of tax. M. T, 85 

Application of tax imposed by section 3475 of the Internal Revenue 
Code to amounts paid for towing of vessels and for tugboat services 
rendered in assisting or maneuvering vessels to or from docks. 

Advice is requested whether amounts paid for the towing of vessels 
and for tugboat services rendered in assisting or maneuvering vessels 
to or from docks are subject to tax under section 8475 of the Internal 
Revenue Code. 

Section 8475 of the Code imposes a tax equivalent to 8 percent upon 
amounts paid within the United States, to a person engaged in the 
business of transporting property for hire, for the transportation of 
property by rail, motor vehicle, water, or air, from one point in the 
United States to another, except that, in the case of coal, the rate of 
tax is 4 cents per short ton. 

Section 148. 1 of Regulations 118 provides, in part, that the term 
"transportation" means the movement of property by a person en- 
gaged in the business of transporting property for hire, including 
interstate, intrastate, and intracity or other local movements, as well 
as towing, ferrying, switching, etc. However, under the provisions 
of section 148. 18 of such regulations, the tax does not apply to an 
amount, paid by a carrier, a~freight forwarder, express company, or 
similar person for transportation with respect to which a tax is pay- 
able to such person. 

It, is held, in general, that the towing of a vessel not operating under 
its own pow~er constitutes transportation of property by water within 
the meaning of section 8475 of the Code, and is accordingly taxable. 
However, the tax would not apply to amounts paid for towing a ves- 
sel which at the time is carrying cargo with respect to which trans- 
portation charges are being collected from a shipper or consignee by 
the person operating such vessel. Furthermore, the tax does not 
apply to amounts paid for tugboat services rendered in assisting or 
maneuvering a vessel to or from a dock, since such services do not 
constitute transportation of property within the meaning of the Code. 
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MANUFACTURERS' EXCISE TAXES 

INTERNAL REVENUE CODE 

REOULATIoNs 46 ( 1 940 ) y 
SEOTIQN 3 16 66 1949 — 9-1'3079 

T. D. 5697 

TITLE 26 — INTERNAL I&EVENUE. — CHAPTEII I, SUBCHAPTER C, I'ART 616. — 
EXCISE TAXES ON SALES BY THE 51 INUFACTLRER 

Musical instruments sold for use forreligious or educational 
purposes. 

TREASVRY DEPARTMENT& 
OFFICE oF COMMISSIONER OF INTERNAL REYENVE, 

Washington oi, D. C. 
7'o Collectors of Interna/ Revenue ond Others Concerned: 

On December 22, 1948, notice of proposed rule making regarding 
the exemption from tax of musical instruments solcl for use of reli- 
gious or nonprofit educational institutions for exclusively religious 
or educational purposes was published in the Federal Register (16 
F. R. 8221). After consideration of all such relevant matter as was 
presented by interested persons regarding the proposal, the following 
amendments to Regulations 46 (1940 edition) [26 CFR, Part 816] 
are hereby adopted. The amendments are designed to conform Regu- 
lations 46 (1940 edition) to sections 5 and 6 of Public Law 899 
(Eightieth Congress), approved t'uly 8, 1948 [C. B. 1948 — 2, M4]. 

PARAGRAPH 1. There is inserted immediately preceding section 
316. 60 the following: 

PUBLIC LAW 899 (EIGHTIETEI CONGRESS), APPROVED 
JULY 3, 1948 

Ssc. 5. That section 3404(d) of the Internal Revenue Code (relating 
to manufacturers' excise taxes on musical instruments) is hereby 
amended to read as follows: 

"(d) Musical instruments, but the tax imposed by this section shall 
not apply to musical instruments sold for the use of any reli ious 
or nonprofit educational institution for exclusively religious or educa- 
tional purposes. The right to exemption under this subsection shall be 
evidenced in such ruanner as the C'ommissioner, with the approval of 
the Secretary, may prescribe by regulations. " 

PAR. 2. Section 316. 63, as amended by Treasury Decision 5189 
[C. B. 1942 — 2, 226], approved November 30, 1942 [26 CFR 316. 63], 
is further amended by adding at the end thereof the following new 
paragraphs: 

By virtue of the provisions of section 5 of Public Law 899 (Eightieth Con- 
gress) no tax attaches to musical instruments sold bv the manufacturer on or 
after July 4, 1948, for the use of any religious or nonprofit educational insti- 
tution for exclusively religious or educational purposes, except that no sale of 
musi«al instruu1ents may be Inade tax free by the manufacturer to a dealer 
for resale for the use of a religious or nonprofit educational institution even 
though it is known at the time of the sale that such resale will be made. How- 
ever, where any dealer resells tax-paid musical instruments to a religious or 
nonprofit educational institution for ex«lusivcly religious or educational pur- 
poses, the manufa«turer who paid the tax Inay secure a refund or credit in 
a«cordance with section 316. '04. 
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To constitute a re igious or 1' ' nonprofit educational institution within the 

8404(d) of the Code (1) there must be a definite organization 
meaning of section o 
with oificers, directors, or trustees, and the usual essential fea ( p- tures (incor e- 

t' 1) f a organization of its class; (2) the organization 

must have a purpose w ic as p h' h as put into practice is religious or educational, 

and (3) in the case o an e uc io f ducational institution its funds must be used solely 
i is ribu 

in furtherance o suc purpose, f h urpose none of them being paid or otherwise distri uted 

to any of its mern ers or o b ther persons except as reasonable compensation fpr 

services actually ren er or in d ed r in furtherance of the educational purposes pf 

the organization. 
sale To establish the right to exemption from tax on the ground that a sa e pf 

musical ins rumen s y t t b the manufacturer is for the use of a religious pr 

nonprofit educational institution for exclusively religious or educational pur- 

r that (a) the manufacturer at the time of sale have 

definite knowledge that the purchaser is such an institution and that it intends 

to use the instruments exclusively for such purposes, and ('b) he obtain from 

the purchaser and retain in his possession a certificate properly executed in the 

The manufacturer must be prepared to establish by further competent evidence 

that the purchaser is an institution to which tax-free sale may properly e 

made. However, in case of a church such further evidence is not necessary 
to establish the fact that it is a religious institution. A statement from the 
purchaser that it has received a ruling from the Commissioner holding it 
to be a religious or nonprofit educational institution entitled to exemption 
under section 101(6) of the Code (relating to income tax) which shows the 
date of the ITiling and that it has not been withdrawn or revoked is generally 
accep a e ceptable to support tax-free sale thereto. Where the status of the institution 
as one to which tax-free sale may properly be made is not established y a b 
ruling under section 101(6) or in some other manner as previously indicated 
in this section, the institution may apply to the Commissioner for a ruling. 
The application for a ruling may be made by filing with the collector Form 
1028, relating to exemption under section 101(6). The collector will forward 
the application to the Commissioner for ruling. Copies of the form and instruc- 
tions as to the procedure to be followed in filing it may be procured from the 
appropriate collector. In the absence of circumstances indicating a different 
use, the exemption certificate procured by the manufacturer from the religious 
or nonprofit educational institution may be accepted as prima facie proof that 
the musical instrument is purchased for exclusively religious or educational 
purposes. 

Where a sale is otherwise exempt but the certificate is not obtained prior to 
the time the manufacturer files a return covering taxes for the month during 
which the sale is made, the manufacturer must include the tax on such sale in 
such return. However, if the certificate is later obtained, a claim for refund of the 
tax paid on such sale may be filed on Form 848, or a credit taken upon a sub- 
sequent return, but such action must be taken within the 4-year period of limita- 
tion prescribed by section 8818. See section 816. 204. 

The certificate must include an agreement that if the musical instruments 
are used otherwise than by a religious or nonprofit educational institution for 
exclusively religious or educational purposes, the person who signs the certificate 
will report such fact to the manufacturer. The tax applicable to the sale of the 
instruments shall be included by the manufacturer in his return for the month 
during which such report is received by him. 

The following form of exemption certificate will be acceptable for the purposes 
of this section and must be adhered to in substance: 

EXEMPTION CERTIFICATE 

(Fpr use bv a religious or nonprofi educational institution purchasing musical in- struments subject tp tax under section 3404(d) of the Internal Revenue (:pde for exclusively religious or educational purposes. ) 

(Date) 
The undersigned purchaser herebv certifies that he is 

, 19 

(Title) of 1 

(Religious or nonprofit educational institutipn) 
that he is authorized to execute this certificate; and that the musical instru- 
ments specified in the accompanying order or on the reverse side hereof are 

1 
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purchased by such institution for ExcLvsnwLv religious or educational pur- 
p(&s& s 

lt is understood that this exempti&&n certificate is for use only by a reli- 
gious or nonprofit educational institution in the tax-free purchase of musical 
instruments for exclusively religious or educational purposes; and it is 
agreed that if the musical instruments purchased tax free under this exemp- 
tion certificat are used otherwise, such fact will be reported to the manu- 
facturer from whom they were purchased tax-free. 

The organization clainiing this exemption (has) (has not) received a 
ruling from the Bureau of Internal Revenue holding it to be an exempt 
religious or nonprofit edu«ational institution under section 101(6) of the 
Internal Revenue Code. The date of such ruling is 
and such ruling has not been withdrawn or revoked. 

( Signature) 
(Title) 

The fraudulent use of this certificate for the purpose of securing exemp- 
tion from the payment or adjustment of taxes will subject the guilty party 
to a fine of not more than $10, 000 or lmprisomiient for not more than 6 I ears 
or both. 

Such certificates and proper records of invoices, orders, etc. , relative to tax-free 
sales must be retained as provided in section 316. 202 and must be readily accessi- 
ble i' or inspection by internal revenue ofiicers. If a manufacturer's records with 
respect to any sale claimed to be tix-free under this se&tion do not include a 
proper certificat, as outlined above, with supporting invoices and such other 
evidence as may be necessary to establish the exeinpt character of the sales, tax 
is payable by the manufacturer on such sale. 

PAR. 3. Immediately preceding section 316. 204& as renumbered by 
Treasury Decision 5000 [C. D. 1941 — o& o67], approved November o8, 
1941 [o6 CFR 316. 204] 

& 
there is inserted the following: 

PUBLIC I, AW 899 (EIGHTIETH CONGRESS), APPROVED . ll LY 3, 
1948 

SEc. 6. Section 3443(a)(3)(A)(i) of the Internal Revenue Code 
(relating to credits and refunds) is hereby amended to i cad as follows: 

"(i) resold for the exclusive use of any State, Territory of the United 
States, or any political subdivision of tlie foregoing, or of the District of 
Columbia, or, in the case of niusical instruments embra«ed in section 
3404(d), resold for the use of any religious or nonprofit educational in- 
stitution for exclusively religious or educational purposes;". 

PAR. 4. Section 316. 9N-, as renumbered by Trtuisury Decision 5000, 
and as amended by Treasury Decision 5675 [C. Ih. 1048 — 2& 18. & ~, ap- 
proved November o3& 1048 [26 CFR 316. 204], is further amended by 
adcling at the end of the fifth paragraph thereof the following 
sentence: 
The refund or credit with respect to musical instruments resold to a religious 
or nonprofit educational institution for exclusively religious or educational pur- 
poses under section 3443(a) (3) (A) (i) of tile Internal Revenue Code, as aniended 
by Public Law 899 (Eiglitieth Congress), applies only to r&. ;iles of such instru- 
ments on or after Inly 4, 1948, to the institutions named and for the put1'oses 
stated, and except for application of the st;itutory period of limitations upon 
credit or refund, the date of the original sale b) the inanufacturer is not 
material. 

(This Treasury Decision is issued pursuant to the authority con- 

tained in section 5 of Public Laiv 800 (Eightieth Congress), and section 
3701of the Internal Revenue Code (53 Stat. 467; 'l6 U. S. C. 37!)1). ) 

Sec;tuse the amendments to the Internal Revenue Co&le made by 
Public Law 800 (Eightieth Congress) became effective on July 4, 1048, 
th&' day after the date of the enactment of su& h public htw, it is foun&I 

th;lt it is unnecessary to issue this Treasury Decision subject to the 
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effective date limitation of section 4(c) of the Administrative Pro- 
cedure Act, approved June 11, 1946. 

GEO. J. SCHOENEMANd 
Comnu86ioner of Internal Revenue. 

Approved April 7, 1949. 
THOMAS J. LYNCHd 

Acting Secretary of the Trea8ury. 
(Filed with the Division of the Federal Register April 12, 1949, 8: 49 a. m. ) 

REGULATIQNs 46 (1940), SEGTIGN 816. 70(b). 1949 — 9 — 18080 
T. D. 5696 

TITLE 26 — INTERNAIj REVENUE- — CHAPTER I, SUBCHAPTER C PART 616. — 
EXCISE TAXES ON SALES BY THE MANUFACTURER 

Definition of household type refrigerator modified 

TREASURY' DEPARTMENTd 
OrrICE OP COMMISSIONER OP INTERNAL REVENUEd 

Washington 86, D. C. 
To Collectors of Internal Revenue, and Other8 Concerned: 

On January 18, 1949, notice of proposed rule making regarding the 
definition of the term "household type refrigerator" was published in 
the I'ederal Register (14 F. R. 188). No objection having been re- 
ceived, the following amendment to Regulations 46 [26 CFR, Part 
816] is hereby adopted. The amendment is designed to conform 
Regulations 46 to the present manuf acturing design in the ref rigerator 
industry. 

Section 816. 70(b) as added by Treasury Decision 5189 [C. B. 1949- 
2, 926], approved November 80, 194o [96 CFR 816. 70(b) ], is further 
amended by striking therefrom "20 cubic feet" and inserting in lieu 
thereof "14 cubic feet. " 

The amendment made by this Treasury Decision shall be applicable 
with respect, to household type refrigerators sold on or after the date of. filing of such Treasury Decision with the Federal Register. 

(This Treasury Decision is issued pursuant to the authority con- 
tained in sections 8450 and 8791 of the Internal Revenue Code (58 Stat. 419, 467; 26 U. S. C. 84508 8791) . ) 

GEO J SCHOENEMAN~ 
Comnueeioner 

Approved April 7, 1949. 
THOMAS J LYNCII& 

Acting Secretary of the Treasury. 
(Filed teith th D' i 

' f the F d j R piete AP ii 12, lij48, 8: 48 e. jh. j 
SECTION 3411(a), AS AMENDED 

REGUIATIGNs 46 (1940), SEGTIGN 816. 190: Scope of 1949 — 7 — 13056 tax. Ct. D. 1714 
TAX ON ELECTRICAL ENERGY — INTERNAL REVENUE CODE — DECISION OIP SUPREME COURT 

1. ELEcTRIGAL ENERGY SoLD To DAIRY CVsroMRRs — COMMEROIAL CONsvMPTTON. 

Petitioner company sold electrical energy to certain dairy plants engaged primarily in the collection, pasteurization, and distyribution 
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of fresh milk. The electricity used by some of the plants is meas- 
ured through a single meter, that of others through two or more 
meters, but in no case are the meters so connected to the incoming 
power line as to enable the energy supplied for one purpose to be 
differentiated from that supplied for another. Held: The electrical 
energy supplied to these dairy plants through single meters, or 
through more than one but without differentiation as to use, is 
energy sold for commercial consumption within the meaning of 
section 8411 of the Internal Revenue Code, 

2. DEOIsloN AFFIRMEn. 
Decision of the United States Court of Appeals, Seventh Circuit 

[Ct. D. 1706, C. B. 1948 — 2, 188], 168 I& ed. (2d) 285, atllrmed. 

SUPREME CoURT oF THE UNITE» STATES 

Wisconsin L&'lectric Potcer Co. , petitioner, v. The United, States of Amer(ca 

On writ of certiorari to the United States Court of Appeals for the Seventh Circuit 

[February 14, 1949] 

OPINIOiV 

Mr. Justice REE» delivered the opinion of the Court. 
Petitioner, engaged in the business of supplying electric energy to the public, 

seeks the refund of taxes paid by it purs»;tnt to section 8411 of the Internal 
Revenue Code. That section, in pertinent part, provides for a tax 
upon electrical energy sold for do&uestic or corn»&ercial co»sumption 
equivalent to 8 per centum ' of the price for which so sold, to be paid by the vendor 
under such rules an&1 regulations as the Cot»missioner, with the approval of the 
Secretary, shall prescribe. "' Note that the statute taxes energy for domestic or 
commercial consumption. There is no provision for taxation of electrical ener~ 
used for industrial purposes, ' 

The purchasers of the electric power here involved are 27 dairy plants which 
are engaged primarily in the collection, pasteurization, and distribution of 
fresh milk. The sole questi&&n presented by the case is whether the use of elec- 
tricity by these dairies is comfnercial consumption &vithi» the meaning of the 
statute or industrial consumpti&&n, a use not cov& r«1 by the statute. 

The functions of the dairy plnnts are sat]i«i&»tly similar so that they can be 
treated as one for the purpose of des&ribing their meihods of operation. The 
plants are buildings equipped with mill'-handling ma&. hinery and facilities lo- 

cated either off the dairy farms, or on the dairy fnrm itself as an a& iivity apart 
from milk production. (k&ntrncts for th& purchase of raw milk are negotiated 
with nearby farms. ' This milk is delivered in trucks of the producers or of 
the &lairy plant, as the case may be, to the plant svhere it is received, weighed, 
tested for butterfat content, cooled, and mixed and standardized so as to achieve 
the, proper butterfat content. Next it is pasteurized. Pasteurization consists 
of heating the milk to 143' to 1-1, &' F. , maintaining it nt that 1& y&1 for about 80 
minutes, nnd tl&c» s»bj« ti» ' it to sn&1den cooling to n point between 88' an&1 

40' F. ' The p&ocess is desi ned to kill pathogenic bacteria without destroying 
the natural crenmi» pr&&)&erties or the 1;&si& of tl&& mill. -. Then the ndlk is 
drawn into bottles or cans which have been svashed, steriliz«1, and cooled. 
Finally it is stored in rel'rigernted rooms to permit the & renm line to fornl and to 
await deliy&. ry. ' Most of it is delivered to «»st«mern in thc dairy plnnt's trucks 
or wagons. ln some instan«s n smnll proportion is sokl nt the plant itself. 

'Amended by thc Revenue Act of 1941, c. 412, 55 Stat. 687, 707, section 521(a) (19), 
to change the 8 percent tax to 8&/s percent. 

z 26 U. S. C. section 3411. ' See, infra, page 4, & t seq. ' A few of tl&e consnmers of electricity here involved produce their own milk. 
"One of the plants pasteurizes by &' be so-called "flnsl& method, " heating the milk to 161' 

F. f' or 16 seconds nn&l rapid)) cooling it to, 'r" I'. 
"A minor prop«& ti«n of ihe mill purchased by thee& plnnts is manufactured into butter, 

clmese, or other bypro&lucts. An undis«losed amount of this milk is separated from the 
cream it contains; some is also homogenized. 
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Electric power is employed by the purchasing dairy plants in a number pf 

ways. It is used to light the plants, including the garage space for the collecting 

and distributing trucks. It drives electric motors which pump refrigerants, de- 

liver milk to and from the pasteurizer and to the bottling machines, operate the 

homogenizer, the bottling machine, the cream separator, and the machinery 

used in washing, sterilizing, and conveying bottles. The electricity used by spme 

of the plants is measured through a single meter, that of others through twp pr 

more meters, but in no case are the meters so connected to the incoming power 

line as to enable the energy supplied for one purpose to be differentiated from 

that supplied for another. We do not have before us a situation where pasteuri- 

zation utilizes electrical energy that is measured by a meter exclusively used 

for pasteurization. 
Pasteurization is accomplished by the use of special equipment designed for 

that purpose. Most of the electricity attributable to the process is devoted to the 

ice machines which perform the rapid cooling of the milk after the initial heat- 

ing. Since the same cooling units perform the cooling which is necessary before 

and after pasteurization, however, the electricity which they consume fpr 

pasteurization alone cannot be ascertained. Pasteurization equipment, includ- 

ing the increased cooling equipm nt necessary therefor, accounts for about 15 
or 20 percent of the total cost of plant equipment, excluding trucks and other 
vehicles, About one-tenth of the cost of plant operation, excluding the cost of 
the raw milk and costs attributable to distribution, is attributable to 
pasteurization. 

Petitioner paid the tax on electrical energy sold to the dairy plants during the 
period from April, 1940, to July, 1948, and then brought suit to recover it on the 
ground that such energy was sold not for commercial but for industrial con- 

sumption. The United States District Court for the Eastern District of Wis- 
consin held that the sales were for commercial consumption within the meaning 
of the statute, and therefore that the tax was valid. (69 Fed. Supp. 748. ) The 
United States Court of Appeals for the Seventh Circuit affirmed. (168 Fed. 
(2d) 285. ) It summarized its views as follows: 

"We agree with [District] Judge Duffy that the wording and legislative his- 
tory of the Act make it clear that the predominant character of the business 
carried on by a consumer of electrical energy is what determines whether the 
electricity sold has been sold for 'commercial consumption'; hence we are con- 
tent to adopt his opinion as that of this court. " (Id. at 286. ) 

The United States Court of Appeals for the Tenth Circuit had held in United 
States v. Pttblio Seroice Co. of Colorado (148 Fed. (2d) 79), that electrical energy 
sold to dairy plants operating substantially as these was sold for industrial 
rather than commercial consumption, and consequently was not taxable under 
section 8411. We granted certiorari in this case in order to resolve the apparent 
conflict between circuits and to settle the meaning of the statute as it applies 
to the business of this general type of dairy plant. (885 U. S. 842. ) 

The tax now embodied in section 8411 was originally imposed upon the con- 
sumer of electricity by the Revenue Act of 1982. (47 Stat. 169, 266. ) This Act 
was amended in 1988 to make the burden of the tax fall directly upon the vendor. 
(48 Stat. 254, 256. ) No change of any significance for our purposes has occurred 
since the original enactment of this provision. 

Although the language of the section does not include the word "industrial, " 
it is clear from the legislative history that "commercial" was used in contra- 
distinction to "industrial. " ' While electricity sold for commercial co u pt' n 
is taxed, t at sold for industrial consumption is not. Thus our task resolves h 
itself to a determination of the category in which the consumption of electricity 
by these dairy plants should be classified. We shall not undertake the dificult 
and here needless task of general definition which differentiates for this statutory 
clause between industrial and commercial in other lines of bus 
That is a prob em primarily for the administrators of the section, with knowledge l 
of the specific and varying facts. 

The legislative history indicates that the term "commerciap& 
apply to the nature of the business in which the energy is cpns 

mmercia was meant to 
is consumed, and not to 

r H. Conference Rept. No. 1492, 72d Cong. , 1st sess. , page 22; 6 Cong. Rec. 8212-14, 9215. cantor Harrison, 77 
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the specific purpose to which each measurable unit of electricity is devoted. ' 
Where it is delivered through a single meter at one location, energy utilized to 
pperate sewing machines for a minor manufacturing unit, e, g. , shirts, in a 
department store, would be deemed power sold for commercial consumption, 
although it might fall within the industrial category if sold to a consumer vvho 
dr&i nothing but manufacture shirts. Since any other interpretation of the 
sectipn woUld entail the almost insurmountable administrative difficulty of clas- 
sifying all tire electricity sokl to a plant according to the specific operations to 
which such power was devoted by the consumer, the conclusion that the con- 
trolling factor is the general nature of a business at a location accords xvith the 
natural meaning to be given the words employed by Congress to express its 
purpose. 

The regulations interpret the section in line with the legislative history. 
U. S. Treasury Regulations 46 (1940 ed. ), section, '310. 100 [as amended by T. D. 
5099 (C, H. 1941 — 2, 267) ], presently applicable, provides in pertinent part: 

"Spofre of tax. — The tax imposed hy section 3411(a) of the Internal Revenue 
Code, as amended, applies, except as provided hereinafter, to all electrical energy 
sold for domestic or commercial consumption and not for resale. 

"The term 'electrical energy sold for domestic or commercial consumption' 
does not include (1) electrical energy sold for industrial consumption, e. g. , for 
use in manufacturing, raining, refinirrg, shipbuilding, building & onstruction, 
irrigation, etc. , or (2) that sold for other uses which likewise cannot be classed 
as domestic or comrrrercial, such as the electrical energy used by electric and 
gas companies, waterworks, telegraph, telephone, and radio communication com- 
panl& s, railroads, oth&s similar common carriers, educational institutions not 
operated for private profit, churches, and charit;&ble institutions in their opera- 
tions as such. EIowever, electrical en«r"y is subject to tax if sold for &onsump- 
tion in commercial phases of irnlustrial or other businesses, such as in office 
buil&lings, sales und display rooms, retail stores, etc. , or in dom&'. stic phases, such 
as in dormitories or livin" quarters maintained by educational institutions, 
churches, charitable institutions, or others. 

"Where electrical energy is s&&ld to a consumer for txvo or more purposes, 
through separate n&eters, the specific use for which the energy is sold through 
each meter, i. e. , wh& ih& & for donrestic or commer& ial consumpti&&n, or for other 
use, shall d& Lermine its taxable status. Where the consumer has nll the elec- 
trical energy consumed at a given location furnished through one meter, the 
predominant character of the business carried on at such location shall deter- 
mine the classiii&a&lion of consumption for the purposes of this tax. " ' 

The last sentence of this regulation makes it &lear that all electrical energy 
furnished to a predominantly commercial establishment through a single meter 
is subject to the lax althou'h por tions of such energy are devoted to purposes 
which, consi&lered separately, might be classified as industrial. " While the 
regulation does not deal with the point, we (bink it obvious from the last quoted 
paragraph that where the energy is furrrished at a sin le location through various 
meters, although none of them ar'«shown to carry current for predominantly 
industrial uses, the same rule would be applied. The last sentence of the regu- 
lation adds a qualification, however, which directs our attention, not necessarily 

' The legislative explanations treat ol' business consumers as units and do not difFerentiate 
as to use within the units. 

Senator Harrison, chairman of the Senate Pin. &nce Cnmmittee, which reported the bill, 
said: 

"I am telling Senators nothing new when I remind them that we had a fight here in 
1982 over the imposition of this tax. The Senate in&posed a. 8 percent electric-energy tax, 
and it was finally adopted, io be coll& ct«&1 from the consunu r of electric energy. We applied 
that only on domestic and & orna&ercial energy; that is, electric energy used in stores and 
dwellings that are classified as commercial and domestic. Ther'e was no tax in the 1932 
act imposed upon energy employed in industry. " (77 Cong. Rec. 3212 — 13. ) 

a 

Senato& Cousens, a member of a subcommittee of the Senate Rinan&e Committee, which 
was constituted to consider the electrical energy tax, said: "I mean they eliminated that 
feature of th& tax; they eliminate&1 the tax on electri«al energy sold to u&anufacturing plants 
and left the tax on «lcctricitv us«1 comm«rciallv, that is by stor«s and on electricity used 
for domestic purposes s s *" (77 Cong. Rec. 3218. ) 

'This regulation &vas substantially the same in its earlier versions. U. S. Treasury 
Regulations 42, Art. 40 (1932); T. D. 4342, C. B. Xl — '2, 495 (1932): T. D. 4393, C, B. 
RII — 2, 822 (1983). The quoted v«rsion, ho&ver& r, on&itted the ivor&i "processing, ' whi«h 
was formerly included. in the list of activities exemplifying industrial consumption. We do 
not consider this deletion significant for purpos«s of this «ase. 

Cf. St. Irnnis Rcfrig& &ailing &t Cnld Storage C&&. V. 1'cited Stat&a (48 Ii'ed. Supp. 479) 
&alton f)far)&et Cold Sto& age Co, v. United States (48 h'ed. Supp. 485). 
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to the nature of a business as a whole, but to the nature as a whole of the 
activities carried on "at a given location. " 

We accept the last sentence of the quoted regulation as proper under thc 
statute. " As applied to these plants we think that the electricity furnished 
bv the petitioner was "sold for commercial consumption" and consequently was 
properly taxed. Admittedly the activities of these consumers would be considered 
commercial if they did not pasteurize the milk prior to its sale. Such business 
would accurately be called the distribution of fresh milk. The butter and crealn 
extraction appears incidental. We are not dealing with a "creamery" in the 
sense of a butter or cheese factory. We agree with the courts below that the 
addition of pasteurization to the other activities described above does not 
change the nature of the dairy plants' business from commercial to industrial 
any more than would the cooking of food for sale in a restaurant, or the cleaniug 
of raw food products prior to distribution or sale. The district court found that 
"yasteurization plays a minor part in the total business of the dairies, " a. nd that 
"the predominant business of the dairies here involved * * ' is, and was, 
that of iluid milk dealers and distributors. " 

Petitioner argues that the test applied by the court of appeals, "whether 
the predominant character of the enterprise carried on by such consumer is 
commercial, " is erroneous and contrary to the regulation in that it directs 
attention to the business as a whole rather than to the activities at a given 
location. While the language quoted is susceptible to this criticism, the varia- 
tion is harmless because the plant itself is the location or the focal point of 
all the relevant activities of each of these consumers of electricity. Pasteuriza- 
tion does not occur at a separate location, but at the same ylant where the milk 
is received, weighed, tested, cooled, homogenized, separated and bottled. The 
milk is brought to this plant when purchased, and from the plant it is dis- 
tributed to customers. The fact that most of the sales or deliveries occur olf 
the premises does not alter the essential fact that all activities occur in or 
pivot around the plant. 

Thus, though pasteurizing, we assume, is processing and though processing 
separately viewed may be conceded to be industrial, " we conclude that the 
business conducted by these dairy plants is essentially commercial. The con- 
trary conclusion reached in United States v. Public Sernice Co. of Colorado 
(143 Fed. (2d) 79), may be ascribed to the fact that there the court apyarently 
looked to the use to which the electrical energy was devoted rather than to the 
nature of the business at a given location. " 

Rulings of the Bureau of Internal Revenue support our conclusion. In 1932, S. T. 513 stated that, "Electrical energy furnished for consumption by bottling 
works, milk companies, or creameries engaged in the pasteurization and bottling of milk, and in the manufacture of butter, buttermilk, chocolate milk, and cottage cheese, is not furnished for domestic or commercial consumption 

Apparently, however, the Bureau intended this ruling to apply only to those plants whose business was predominantly pasteurization and the manu- facture of milk byproducts, because S. T. 637, issued the following year, contained the following statement: 
dairy which obtains milk and converts it into use for retail yuryoses is held to be engaged in a business commercial in character. Electrical energy used in such operations will be subject to tax. " " 

In claritlcation of these two rulings the Bureau explained: 
"Electrical energy furnished a commercial dairy or milk h' h merely produces or purchases raw milk in bulk aynd yasteurizes it for sale 
u We do not intend by these words of limitation to a rov sious. There are ambiguities in this section of thc regulation. without reference to separate meters it holds that encr of an industrial business is taxaMe. The reverse 

phases of a commercial business. Yet the thir~d pa~ra r a tax on industrial use only by the employ e t f . g Ph allows the avoidance of suc 
11 For State cases to the etfect that this business is rim City of Louisville v. Ending Vomdttmeu D. Co. (268 Ky, 65m2msrilV commercial, see e. g 

ea rel. E. S. Dairy Co. v. Sobrner (218 N. y. 199, 112KN Fi, 
o S. W. 20 801); Peop 

(156 Va. 68, 157 S. Z. 728). But see Dairy Assn, . v. Bd, 5 N. W. 2d 516). of Tax Adni(n. (802 &mich, 643, "See note 9, supra. 1' "The electrical energy was uot used in the commercial phase of prise, but in the processing or industrial phase of the enter ris . " "C. B. XI — 2, 498 (1932). e en erPrise. " (143 Fcd (2d) 79, 82. ) ia C. B. XII — 1, 409, 410 (1938). 
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either in hulk or bottled quantities, whose activities consist principally in the 
handling, distribution and sale of milk, is also subject to the tax. 

"lt is only electrical energy that is furnished for direct consutnption by dairies 
which in addition to pasteurizing and bottling milk are also engaged in all the 
essential manut'acturing processes necessary for the production of dairy products, 
such as the manufacturing of butter, cheese aud other dairy products, for sale 
on the open market as an article of commerce, that is not subject to the tax. "" 

Thus we hold that electrical energy supplied to these dairy plants through 
single meters, or through more than one but without diiferentiation as to 
use, is energy sold for commercial consumption. 

Afhrmed. 

aBureau letter, dated slav 13, 1933 (syrabols MT: ST: BHF) (333 C, C, H, par. 9999), 
4 C. C. H. Tax Serv. par. 993:, '('. 175 (1949). 
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RETAILERS' EXCISE TAXES 

INTERNAL REVENUE CODE 

SECTION 2406. — TAX — FREE SALES 

REGlJLATIoNS 51 (1941), SEGTIQN M0. 21: Sales 1949-1-13004 
for export. S. T. 936 

Applicability of the exemption from retailers' excise taxes pro- 
vided by section 2406(b) of the Internal Revenue Code, in respect 
of exportations, to the sale of a taxable article to an alien going 
abroad, where the article is delivered directly by the retailer to the 
purser or other responsible official of a foreign-bound vessel or air- 

craftt. 

Advice is requested concerning the apphcation of the exemption 
from retailers' excise taxes provided by section 2406 (b) of the Internal 
Revenue Code, in respect of exportations, where articles taxable under 
Chapter 19 or 9A of the Code are sold to an alien going abroad and 
are delivered directly by the retailer to the purser of a foreign-bound 
vessel. 

The proof of exportation required with respect to the exemption 
provided by section 2406(b) of the Internal Revenue Code may be 

(a) a copy of the export bill of lading issued by the delivering carrier, 
or, where the articles are mailed, a certificate signed by a postmaster 
that the articles have been received from the retailer in the post 
office for forwarding to the foreign address shown; (6) a certificate 
by a representative of a carrier showing actual foreign delivery of 
the articles; (c) a certificate of lading issued by customs officer of 
a foreign country; or (d) where such foreign country has no customs 
administration, a statement of the foreign consignee showing receipt 
of the articles. 

Where articles, taxable under Chapter 19 or 9A of the Internal 
Revenue Code, are sold to an alien going abroad and are delivered 
directly by the retailer to the purser or other responsible ofiicial of a 
foreign-bound vessel, or to an official of a foreign-bound aircraft, 
for delivery outside the United States to the purchaser whose desti- 
nation is a foreign port, a certificate subsequently furnished to the 
retailer by the purser or other responsible official of the carrier show- 
ing that the articles were delivered to the purchaser only after the 
carrier was outside the territorial limits of the United States will be 
considered as satisfactory proof of exportation of the articles prior 
to use. Such certificate is to be retained by the retailer for inspection 
by internal revenue officers. 



MISCELLANEOUS RULINGS 

SECTION 8 OF THE VINSON ACT (48 STAT. 503, 505), 
AS AMENDED 

1949-1-18008 
Mim. 6'840 

Applicability to the Secretary of the Air Force and the Department 
of the Air Force of Treasury Decision 4909 [C. B. 1989 — 2, 422] con- 
taining regulations under the profit-limiting provisions of the Vinson 
Act respecting excess profit on contracts and subcontracts for Army 
aircraft. 

TREAsURy DEPARTMEx T, 
OFFICE OF COMMISSIOVKR OF INTERNAL REVEicUEi 

Washr'ngton 88, D. C. , December 16, 19'. 
Collectors of Internal A'evenve, Internal Eevenrje Agents in Charge, 

Ileads of Field Di oisions of the Technical Staff, and Others 
Concerned: 
This mimeograph explains the applicability to the Secretary of the 

Air Force an&i the Department of the. Air Force of Treasury Decision 
4909 [C. B. 1989 — 2, 422J, approved June 16, 1%9, by the Acting Sec- 
retary of the Treasury and on June 28, 1%9, by the Acting Secr~etary 
of War, which contains regulations uzider section 14 of the Act of 
April 8, 1%9 (58 Stat. 555, at 560) and other provisions of law, 
respecting excess profit on contracts and subcontracts for Army 
nlrcrnf t. 

The National Security Act of 1947 (61 Stat. 495), approved July 
26, 1947, provicles, among other things, for the designation of the 
Department of War as tlie Departmeiit of the Army, the change of 
the title of the Secretary of War to that of Secretary of the Army, 
the establishment of an executive clepartnient lasowii ns the Depart- 
ment of the A. ir Force, the establishment of the ofFice of Secretary of 
the A. ir Force, n. nd f' or the transfer of certain functions to the latter 
Depnrtment and ofFicial. 

By Transfer Order 6, dated Jnnuary 9, 1948 (18 F. R. 218), effective 
as of 12 m. (noon) January 15, 1948, the Secrct, iry of Defense, acting 
under the National Security Aci, of 1947, orclered, among other tliings, 
the transfer to the Secretary of the Air Force inzid the Department 
of the Air Force of certain of the fun& tions, powers, and duties vested 
in the Secretary of the Army nnd the Departnient of the Army by 
section 14 of the Act of April 8, 1%9. 

Section 805 (a) of the N &tional Security Act of 1947 provides: 
Ssc. 805. (a) All laws, orders, regulations, and other actions applicable with 

respect to any function, activity, personnel, property, records, or other thing 
transferred under this Act, or with respect to any officer, department, or agency, 
from which such transfer is made, shall, except to the extent rescinded, modified, 
superseded, terminated, or made inapplicable by or under authoritv of law, lmve 
ihe s'ime effect as if su&'h ti nnsfer lmd not been m;ide; bui, after iuiy such transtbr, 
any such law, order, regulation, or other action which vested functions in or 

(261) 
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otherwise related to any ofQcer, department, or agen V f nction, activit 
nc from which such transfer 

was made shall, insofar as applicable with respect to the function, ac ivity, 

1 ro crt records or other thing transferred and to the extent not 

in 
' ' ' ' f this Act be deemed to have vested such 

inconsistent with other provisions o s c, e 

function in or relate to the ofhcer, department, or agency to which the transfer 

In view of the foregoing, the provisions of Treasury Decision 4909 

are, with respect to contracts and subcontracts coming within the 

scope of section 14 of the Act of April 8, 1989, applicable to contracts 

and subcontracts within the jurisdiction of the Secretary of t e Air 

Force. 
Accordingly, in the case of such contracts and subcontracts falling, 

pursuant to Transfer Order 6, within the jurisdiction of the Secretary 

of the Air Force, the references in Treasury Decision 4909 to the 

"Secretary of &Var" and the "Army" are to be construed, respectively, 

as references to the "Secretary of the Air Force" and the "Air Force. " 

Correspondence in regard to this mimeograph should refer to its 

number and the symbols IT: EIM. 
GEO. eJ. SGHOENEMAN) 

Comnaisst, oner. 

SECTION 8 OF THE VINSON A. CT (48 STAT. 508, 505), AS 
AMENDED BY TIIE ACT OF JUNE 25, 1986 (49 STAT. 1926), 
AND BY THE ACT OF APRIL 8, 1989 (58 S TA. T. 555, 560) 

1949 — 8 — 18065 
I. T. 8947 

Effect of the renegotiation of Government contracts or subcon- 
tracts upon the determination of excess profit under the pro6t-lim- 
iting provisions of the Vinson Act (48 Stat. 508, 505), as amended. 

Consideration has been given as to the e6ect, for the purposes of the 
profit-limiting provisions of the Vinson Act (48 Stat. 508, 505), as 

amended, of the renegotiation, under the Renegotiation A. ct of 1948 

(62 Stat. 259; C. B. 1948 — 1, 288), of contracts or subcontracts for con- 
struction of aircraft and related procurement where the contractor 
or subcontractor is required to pay or repay excessive profits to the 
United States with respect, to contracts or subcontracts which are also 
subject to the profit-limiting provisions of the Vinson Act, supra, as 
amended (hereinafter referred to as the Vinson Act) . 

For Federal tax purposes, section 8806(a) of the Internal Revenue 
Code requires that a payment or repayment within a taxable year end- 
ing after December 81, 1941, of excessive profits pursuant to renego- 
tiation shall be treated as a reduction of the price of the contracts 
or subcontracts for the taxable year for which such price was received 
or accrued, and section 8806(b) of the Code requires that the decrease 
in Federal income taxes resulting from such contract price reductions 
be credited against the amouiit of excessive profits paid or repaid. 
(See I. T. 8611, C. B. 1948, 978. ) 

In case a renegotiation is made under the Renegotiation Act of 1948 
and excessive profits paid or repaid by a contractor or subcontractor 
in respect of contracts or subcontracts which are also subject to ths 
profit-limiting provisions of the Vinson Act, and if the contractor or 
subcontractor is required to pay excess profit, under siich Act with 
respect to such contracts or subcontracts, the contractor oi subcon- 



263 

tractor would be in the positi&&n of being required to pay both the 
excessive profits under the Renegotiation kct of 1948 and the excess 
profit under the profit-limiting provisions of the Vinson Act with re- 
spect to the same amount of profits unless an adjustment is made to 
eliminate such double payments. 

Section 8806(b) of the Internal Revenue Code provides for the 
allowance of a credit against excessive profits of certain Federal 
taxes specified in such section, but does not provide for a credit of the 
excess profit under the profit-limiting provisions of the Vinson Act. 
However, under a general rule of law, a person who has a legal or 
equitable claim against the United States is entitled to credit or ofFset 
such claim against his liability to the United States, whether such 
claim arises out of the particular transaction in whic~h he incurred 
his liability to the United States or out of a distinct and separate 
transaction which would constitute a legal or equitable ofFset. (See 
House of Representatives Report No. 2586, Seventy-seventh Congress, 
second session, amendment No. 459, C. B. 1942 2, 701, 728 — 729, and 
I. T. 3577, C. B. 1942-2, 168. ) 

In view of the foregoing, it is held that if pursuant to a renegotia- 
tion under the provisions of the Renegotiation Act of 1948, the con- 
tractor is required to pay or repay to the United States excessive prof- 
its, the amount so paid or repaid shall not be treated as a part of the 
cost of performing the contract or subcontract. However, the contract 
or subcontract price for the purposes of the profit-limiting provisions 
of the Vinson Act shall be reduced by the amount of the excessive 
profits so paid or repaid. In such cases, the amount by which the 
contract or subcontract price is to be reduced shall be the portion of 
the total excessive profits for the income-taxable year which is prop- 
erly applicable to the particular contract or subcontract. Tliis rule 
is also applicable for the purposes of the Vinson Act in cases in which 
the contract or subcontract is performed in two or more income-tax- 
able years, irrespective of whether under such Act the contract, or 
subcontract is to be considered as completed within the income-t ix- 
able year of the contractor or subcontractor covered by the renego- 
tiation. 

In cases of renegotiation with respect to contracts or subcontracts 
for which an annual report for the purposes of the Vinson Act has»ot 
been filed under section 17. 16 of. Treasury Decision 4906 (C. B. 19 &9 — &, 

404, 419) or section 16. 15 of Treasury Decision 4909 (C. B. 1!nl!i — &, 

422, 484), the reduction in the contract or subcontract price as required 
by section 3806(a) of the Code with respect to such contracts or sub- 
contracts shall be made and taken into account in filing such report 
and in determining the liability for the excess profit to be shown by 
such report, 

In cases in which renegotiation with respect, to contracts or subcon- 
tracts occurs after an annual report for the purposes of the Vinson Act 
has been made with respect to such contracts or subcontracts, if the 
excessive profits to be eliminated upon renegotiation are determined 
without making an allowance or deduction for the excess profit pay- 
able under the Vinson Act with respect to such contracts or subcon- 
trac ts, any overpayment of excess profit under the Vinson Act result- 
ing from the reduction of the contract or subcontract prices of such 
contracts or subcontracts, to give efFect to the renegotiation, may be 
inade the subject of a claim for refund which may be filed on Forni 
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843 within the applicable period of limitation provided under section 

M9 f th I ternal Revenue Code. In lieu of such claim, the amount 
a be a l' 

of the overassessment resulting from such adjustment may e app ieI] 

as a credit against the excessive profits determined upon the renegotia- 

tion, provided the credit is so made pursuant to procedures satisfac. 

tory to the Bureau of Internal Revenue and the renegotiating agency. 

If it is later determined that the credit allowed against the excessive 

profits determined upon renegotiation exceeds (, he amount allowable, 

the difference may be determined, assessed, and collected as a deficiency 

under the Vinson Act. (See Baltimore Fat«I&dry' &tnd Il1 alchivLe Corp. 

v. Comment'ssioner, 7 T. C. 998. ) No credit against excessive profits 

determined upon renegotiation shall be allowed or made of any portion 

of the excess profit paid or assessed under the Vinson Act which upon 

renegotiation is allowed as a cost or other deduction in determining 
the excessive profits to be eliminated upon renegotiation. Likewise, 
no credit, refund, or abatement shall be allowed or made of such por- 

tion, and no credit, refund, or abatement shall be allowed or made 

of any amount which is applied as a credit against the excessive profits 
determined upon renegotiation. 

FEDERAL TAXES — INTERNAL REVENUE CODE — BANKRUPTCY ACT, AS 
AMENDED — DECISION OF SUPREME COURT 

1. BANKRUPTOY — PR&CRITY or TAx CI AIM oF UNITED STATEs — APPII- 
cATICN CF SEGTIoN 67c, BANKRUPTOY AcT, As AMENDED. 

Where, at the time of the institution of a bankruptcy proceeding, 
the collector of internal revenue has actual possession of a bank- 
rupt's personal property previously seized to effect collection of Fed- 
eral taxes Ivhich are secured by a perfected tax lien, there has been 
compliance with the provisions of section 67c of the Bankruptcy Act, 
as amended, and the collector's subsequent voluntary relinquishment 
of such personal property to perlnit its sale by the trustee ot' the 
bankrupt's estate does not subordinate the payment of the afore- 
mentioned Federal taxes out of the proceeds of the trustee's sale to 
the payment of wage claims. 

Section 67c of the Bankruptcy Act, as amended, deals with the 
situation existing at the time of the filing of the petition in bank- 
ruptcy. The validity of the lien for taxes as against wages being 
established, the collector's possession of the personal property of the 
bankrupt at the time of the filing of the petition in bankruptcy pre- 
cluded the application of the provisions of section 67c of the Bank- 
ruptcy Act, as amended, Ivhich otherwise would have required the 
payment of the tax claims to be postponed to the payment of claims 
for the expenses of administration and wages specified in subsections 
(1) and (2) of section 64a of the Bankruptcy Act, as amended. 
Neither the provisions of section 67c of the Bankruptcy Act, as 
amended, nor its legislative history indicate an abandonment of the 
general purpose of Congress to safeguard interests under liens per- fected before bankruptcy. 

2. DECISION REVERSED. 

Decision of the United States Court of Appeals, Ninth Circuit (165 Fed. (2d) 155), reversed. 

SUPREME CoURT oF THE UNITED STATES 

George T. Goggin, Tri&stee in Bar&1'raptcg of the Estate of Xessco En Corp. , petitioner, r. Division of Labor L&cio Enforcement, State of CaLL 

, ssco ngin 

Statatorg Assignee of Certain P&ior )i age CLaimants 

eering 
fornia, 

SECTION 67 OF THE BANKRUPTCY ACT, AS AMENDED 

1949 — 5-13033 
Ct. D. 1713 
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On writ of certiorari to the United States Court of Appeals for the Ninth Circuit 

[January 31, 1949] 
OPINION 

Mr. Justice BURTON delivered the opinion of the Court. 
This case deals with the question whether section 67c of the Bankruptcy Act, ' 

in determining priorities in the payment of claims, speaks as of the time of Q[[ng 
the petition in bankruptcy, The precise issue presented is whether a tax claim of 
the United States, secured by a lien perfected before the bankruptcy of the tax- 
payer and accompanied, at the time of the filing of the petition in bankruptcy, by 
the collector of internal revenue's actual possession of the bankrupt's personal 
property, is required by sic(. ion fi7c of the Bankruptcy Act to be pr&stponed in 
payment to debts owed by the bankrupt for wages to claimants specified in clause 
(2) of section ()4a of that Act, ' because the collector later relinquished possession 
of such property to the trustee of the bankrupt's estate for sale by him. I»'e hold 
that the lien was valid and entitled to priority of payment as against the wage 

'As section 67b is referred to in section 67c and is material to its interpretation, both 
subdivisions of' section 67 are quoted below: 

"SEU. 67. LIENs AND FRAUDULENT TRANS&I'ERs. — + 

"b. The provisions of section 60 of this Act to the contrary notwithstanding, statutory 
liens in favor of employees, contractors, mechanics, landlords or other classes of persons, 
and statutory liens for taxes and debts owing to the United states or any State or subdi- 
vision thereof, created or recognized by the laws of the United Sta. tes or of any State, 
may be valid against the trustee, even thnugh arising or perfected while the debtor is 
insolvent an&i within four months prior to the filing of the petition in bankruptcy or of 
the original petition under chapter X, XI, XII, or XIII of this Act, by or against him. 
»Vhere by such laws such liens are req»ircd to be perfected and arise but are not perfected 
before bankruptcy, they may nevertheless be valid, if perfected within the time permitted 
by and in accordance with the requirements of such laws, except that if such laws require 
the liens to be perfected by the seizure of property, thev shall instead be perfected by 
filing notice thereof with the court. 

"c. 11'hrre not enforred by enle before the fifing of a petit&on in bankruptcy or of an 
original petition under chapter X, XI, XII, or XIII of this Act, though valid under ei&b&I!vi- 
einn b of this section, statutory I(ene, inclur!in&i lime for taxes or debts owing to the 
United States or to any State or subdivision thereof, on personal propert!! not accompanied 
by pneeeeeion of such property, snd liens whether statutory or not, of distress for rent 
e]&a!I be postponed in payment to the debts specified in clauses (I) and (2) of eub&livi- 
eion a of cent(on 64& of this Act, anrl, exrept as against other liens, such liens for wages 
or for rent shall be restricted in the amount of their payment to the same extent as 
provided for wages and rent respectively in subdivision a of section 64 of this Act, " 
[Italics supplied. ] 

e 
Bsnkm&ptcy Act of 1808, c. 541, 30 Stat. 54 i, , i64, as amended by the Chandler Act of 
June 22, 1038, c. 575, 52 Stat. 840, 87o — 877, 11 U. S. C. section 107 (b) and (c). 

'Not only the portions nf ui &tion 64a sperifying the wn &u here in controversy but 
those otherwise related to the issues of this ease are quoted below: 

"Ssc. 64. DERTs WHIUH IIAVE I'RIURITY. — a. The rlebts to have priority, in advance 
of the payment of divi&lenrls to creditors, and to be paid in full out of bankrupt estates, 
anrl tlie ord&r oi' payment, shall bi (I) tbe a&dna[ und nerreuni!I costs and ezpeneee of 
preerrving the estate eubeequr'nt to filing the petition! thr fe&s for the referees' salary 
funrl an&i for th& referees' expense fund; the filing fees paid iiy ere&litors in involuntary 
eases; where property of the bankrupt, transferred or concealed by him either before or 
after tlie filing of the petition, shall have been recovered for the benefit of the estate of 
the bankrupt by tl&e e(forts an&1 at the &'ost aud expense of one or more creditors, the 
reasonable costs and expenses of such recov& ry; the costs riurl &, i p& us&'e of adminketrat(on, 
inrlurling the trustee's exprnses in opposing tl«bankrupt's die&herse, the fees and mile- 
age payable to witnesses as now or hereafti r provided by the laws oii the United Stat& s, 
an&1 one reasonable attorney's fee, for the prof& usinnal services actually rendered, irre- 
spective of. the number of attorneys employed, to tlie petitioning creditors in involun&ary 
cases and to the bankrupt in vnl»ntary and involuntary cases, as the court may allow; 
(2) uiagee not to exceed $600 to each claimant, which have been earned within three 
months before tl&e date of the commencement of the proceeding, di&e to &eorkmen, servants, 
rivi ku, or traveling or city en!remi v on salary or commission b:isis, whole or part iiine, 
whether or not selling exclusively for thc bankrupt; * (4) taxes legally due and 
owing bv the bankrupt tn the 1'nited States or any State or any subdivision thereof: 
Provided, That no oriler shall bc made fiir the payment of a tax assessed against any 
prnpcrty of the bankrupt in excess of tli& value of the interest of the bankrupt estate 
therein as determined by the court: Anil provi&irr! further, That, in case any question 
arises as to the amount or legality nf any t;&xes, such question shall be heard anil deter- 
mined by the court; and (5) debts owing to any person, including the United Stairs, wbo 
by the laws of the I;nited States in [is] entitled to prioritv, and rent owing to a landlord 
wl&o is entitl&&1 to priority by applicable State law: Pvovid& d, liuu:ri rr, That such priority 
for rent to a landlord shall be restricted to the rent which is legallv due and owing for 
the « Iual use and occupancy of tlie premises aifected, and which iecrue&1 within three 
mon(be br fore the date of bankruptcy. " [Italics supplied. ] 

t R * 
Bankrul&try Act of 18()R, & 541, 30 Stat, 5&44, 563, as aineniled by the Chan&lier A&i of 
June -"-', 1&J38, c. 57, », , "' Sist. 840, 874, an&1 60 Stat. 323, 330, 11 U. S. C. section 104(a). 

845516' — 40 -18 
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claims at the date of bankruptcy and that ihe collector's relinquishment of posses 

6 1946 11 t rt did not change the result. 

The facts are undisputed. Before March 2, , a c 

revenue of the United States perfected a statutory lien upon the personal prop 

rin Cor . a California corporation, and took actual 
erty of the Kessco Engineering orp. , a 

emilete the sale becau r ursuant to that lien. e a . emp e o 

assets and received bids for them but did not comp e e e s 

price obtainable was unsatisfactory to him. He i 
abandoned it when he relinquished possession of the property to the trustee 

of the bankrupt's estate. On March 26, 1946, the corporation filed its volun- 

tary petition in bankruptcy in the United States District Court for the Southera 

District of California, was adjudicated a bankrupt and George T. Goggin (who 

1 t b th t te of the bankmipt's estate and is the petitioner herein) 
a er ecame e rus e 

n March 28 1946 he 
was appointed receiver. Having qualified as receiver on 5 arc 
communicated with counsel for the collector as to the collector's turning over 

to him the bankrupt's personal property. In this connection, the referee in 

bankruptcy later made a finding of fact which was adopted by the district court 

and is as follows: 
the personal propez&y of the banlzrupt in the hands of the collector 

of internal revenue, * * a was turned over to the said George T. Goggin, 

who accepted the terms and conditions of a telegram from Z. P. Wenchel, Chief 

Counsel of the Bureau ot Internal Revenue, reading as follows: 
" 'Reference to telephone conversation today with Mr. Webb [member of the 

Los Angeles office of internal revemie] relative to Kessco Engineering Corp. , 
bankrupt, no objection by this office to collector relinquishing personal property 
to trustee for sale. Government's lien to attach to proceeds from sale subject 
to trustee's expenses including costs of sale. 

J. P. War cHEz, , Chief Cozczzsel. ' " 
Goggin, in his final capacity as trustee for the bankrupt, caused these assets 

to be sold at public auction, pursuant to order of court. Having liquidated all 
assets which had come into his possession, he had on hand, on December 12, 
1946, about $81, 206. 20, which the referee certified was insufficient to pay in full 
the expenses of administration, the lien claims, the prior labor claims and prior 
tax claims in the case. The gross amount of the amended claim of the coUec- 
tor for taxes, penalties and interest was $78, 86o. 08. The prior wage claims 
totaled $8, 424. 87. The Department of Employment of the State of California 
also filed a tax claim for $15, 185, which was recorded as a lien on or about 
December 24, 1945. Neither the validity nor the amount of any of these claims 
is in issue here. ' 

The present proceeding originated in a petition filed with the referee in 
bankruptcy bv the trustee, seeking an order to show cause why the order of 
priority of the payment of the tax and prior wage claims and the expenses of 
administration should not be determined by the district court, The referee made 
findings of fact and reached conclusions of law upon the basis of which he 
ordered that, from the monies in the possession of the trustee, there first be paid 
the expenses of administration and that the balance of such funds then in the 
hands of the trustee be paid to the collector of internal revenue in partial pay- 
ment of the Government's tax claims and the interest thereon as prescribed by 
law. ' The district court adopted the findings of fact and conclusions of law 
of the referee and entered judgment thereon. The Court of Appeals for the 
Ninth Circuit reversed that judgment and held that, by virtue of the collector' s 
relinquishment of his possession of the personal property of the bankrupt, the 
taxes due to the United States must be postponed, in payment, to the debts of 
the bankrupt for certain wage claims, pursuant. to section 67c of the Bankruptcv 

z There is no issue here as to the amount of penalties or interest included in the collector' s 
claim for taxes or as to the date to which interest on such claim shall be computed. There 
is no issue here as to any difference between statutory liens which were perfected more 
tban four months before the filing of the petition in bankruptcy or those perfected within 
less than that time. As the lien claimed by the United States exceeds the funds available, it bas filed its brief in this Court as the sole real party in interest and in opposition to 
the wage claims. The respondent, Division of Labor Law Enforcement of the State of California, appears on behalf of nll of the labor claimants. There also is no isaac here as to the amount to be paid for the expenses of ndministcafdon or the items which sncll expenses may include in addition to the costs of the sale made by the trustee. 4 provision, not material here, was made that, if additional money cn. me into the possession of the trustee, the court, upon notice to all necessarv and p«pcs parties, should determine the respective liens or priorities, if any there bc, of tbe collector of internal rcvcnzzc the prior labor claimants, the Department of Employment of the State of California and other tax clnimants entitled to be heard. 
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Act. (165 Fied. (2d) 155. ) Because of the importance of the issue in the 
administration of the Bankruptcy Act, we gi anted certiorari, (333 U. S. 860. ) 

The bankrupt file&1 its petition and was adjudicated a bankrupt on Iifarch 26, 
1946. The personal property of the bankrupt was then subject to the perfected 
statutory lien of the United States for taxes and that lien was accompanied by 
the actual physical possession of the property bJ a collector of internal revenue 
on behalf of the Unit& il States. 'I'hose facts completely satisfy section 67c of 
the Bankruptcy Act. " Subsequent events, such as the relinquishment of his pos- 
session by the collector in favor of the trustee of the bankrupt's estate for the 
purpose of facilitating a sale of the property by the trustee, are not material 
to the rletermination of the issue before us. ' The terms under which the collec- 
tor's poss&ission was relinquished are consistent with and support this result 
but the Goveriiment's right to payment ahead of the wage claims was determined 
at the time of bankrnptcy arid did not arise out of the arrangement under which 
possession was relinrluished to the trustee. 

This general point of view in interpreting the Bankruptcy Act is one of 
long stan&ling. In I&ur, & & ft v. Judson (228 U. S. 474, 479) this Court said: 

"We think that the purpose of the law was to fix the line of cleavage with 
reference to the condition of the bankrupt estate as of the time at which the 
petition was filed and that the property which vests in the trustee at the time 
of adjudication is that which the bankrupt owned at the time of the filing of the 
petition. " 

See also, Iyfyers v. 3Iatley (818 U. S. 622, 626); United States v. Maraen (807 
U, S. 200, 207 — 208); Acme Harvester Co. v. Beelernan Lumber Co. (222 U. S. 
?&00, 807) . ' 

While section 67c was added to the Bankruptcy Act by the Chandler Act in 
1988, we find nothing in it or in its legisl:itive history to suggest an abandonment 
of the underlying point of view as tr& the time as of which it speaks anil, the 
general purpose &&f Con "r& ss to continue to safeguard interests under liens per- 
fected before bankrupt&iy. (City of 7'icbnii»iil v. lfird, 249 U. S. 174; In re Knoa- 
I'ou&ell-Stoclcton Co„100 Fed. (2d) 979; In re Van IVinlcle, 49 Fed. Supp. 711. ) 

& Sce ante 1, err pra. 
"Sce f&rrr ls v. City nf New Yor7& (119 Iced. (2d) 559). In that case the city perfected its 

lien for retail sales taxes by seizure of assets of the taxpayer, hfay 16, 1939. An iuv&&l- 
uutary petition in bankruptcy was filed, June 7, 1939, against the taxpayer aud it was 
adjudicated s. bankrupt, June 17, 1939. The assets were thereafter sold in execution of 
the warrant issued by the city treasurer. The levy was held to be a valid statutory levy 
as against the trustee of the i&aukrupt's estate and the city was allowed tn retain the 
proceeds of the sale, under sections G7b and 67c of the Banl&ruptcy Act, as amended in 
1938. F&&r a converse situation see City of Ne&a York v. Hall (139 Fed. (2d) 935). In 
that case the city perfected its lieu on personal property of the taxpayer, arising c»&t of 
long delinquent bus&nesi. an&1 s:&les taxes, by tbc rlelivery of &vnrrauts on January 14, 1943, 
at 10: 15 a. m. , to the city's warrant agent for execution au&1 levy on the property. The 
actual levy on, aud inventory of, the property aud the posting of notices of sale»ere Rot 
eA'ected until shortly after 4: 30 p. m. In the meantime, at 4: 22 p. m. , an iur&&luutary 
petition in bankruptcy was filed against the taxp;&ver aud upon this be was adjudicated a 
bankrupt, Pursuant to an order of the bankruptcy c&&urt, a receiver sold the property 
aud the court declined to order the uet proceeds t&& be turned over to thr city. Tlie city 
was the bolder of a statutory lien but, at tire time of the filing of the petition in bankruptcy, 
the lien was uot ace&&mpauied by actual possession of the personal property tr& which it 
attached. It, therefore, was subordinat. cd, under section 67c of the Bankruptcy Act, to the 
a&lmiuistration expenses aud wages covered by clauses (1) aud (2) of section 64a. "N&&t- 
withstanding the admonition of section G7, sub. &', the &ity chose t&& slumber on its rights. 
Congress intended tr& penalize sur 1& somnolence. " (Id. at p. 936. ) 

Slick&QN 1. htrAN&r c or Wi&RDS AND PHRAsEs. — Tl&p &v&&eris and phrases use&1 in this 
Act aud in proceedings pursuant hereto shall, unless the same be inconsistent with the 
context, be construed as follows: 

"(13) 'Date of bankruptcy, ' 'time of baukruptcv, ' 'commencement of proceedings? or 
'hankruptcy, ' with reference to time, shall mean the date when the petition was file&"; 

(80 Stat. 544, as amen&led by 52 Stat. 840 — 841. ) 
the rights of credit&&rs a&; fixe&1 bv the Bankruptcy A&t as of the filing of the 

Petition in banl-ruptcy. This is true both Rs t&& tl&e bankrupt anil among themselves. The 
assets at that time acc segregated for the benefit of cre&litors. The transfer of the assets 
tn sn&ucouc for application to 'the &lebts of the insnlveut, as the rights and priorities of 
&'&'cd&tars may be mmle to appear' [citing 1&rriaiirr 1l v. V. 8. Fidelity rt Guam»t!1 Cn. , 2&i9 
I) 8 483, 460], takes place as of that time. " (Vniteii fitates v. Jfnraen, 807 U. S. 200, 
207-208, ) 'The general rule in bankruptcy is that the filing of the petition freezes tbc rigl&ts of 
all parties interested in the bankrupt estate. Yzxceptions only emphasize the rule. IVbat- 
eve&' &lisagrccincut in opinion there iuuv bave been on the ruatter prior to the Act of 1938, 
ii is R&&w clear that statutory liens may be valid if they arise before banl&ruptcy although 
they arc perfected after baul&ruptcy, if the perfection is within the time permitted hy aud 
in accordance with the requiremerits of applicable law. " (4 Collier on Bankruptcy 228— 
229 (14th ed. 1942). ) 
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While section 64, as amended, somewhat readjusts priorities among' unsecured 

claims, section 67 continues to recognize the validity of liens per ected before 

bankruptcy as against unsecured claims. Section 67b has clarified the validity 

of statutory liens, including' those for taxes, even though arising or perfected 

while the debtor is insolvent and within 4 months of the filing of the petition in 

bankruptcy. It expressly recognizes that the validity of liens existing at the 

time of filing a petition in bankruptcy may be perfected under some circumstances 

after bankruptcy. Section 67c, as amended in 1988, does, however, introduce a 
new postponement in the payment of certain claims secured by liens to the pay- 

ment of other claims specified in clauses (1) (for certain administrative ex- 

penses, etc. ) and (2) (for certain wages) of section 64a. . This subordination 

is, however, sharply linjjted. For example, it does not apply to statutory liens 

on real property, or to those actually enforced by sale before bankruptcy, or, in 

general, to liens on personal property when accompanied by actual possession of 

such property. The background of section 67c suggests a conscious purpose to 

give a narrowly lilnited priority to administrative expenses and to certain wage 

claims, at least in instances disclosing accumulations of unpaid taxes the prioritv 
of which wage earners had no good reason to suspect, and which might absorb 

the entire estate of the bankrupt unless postponed by these provisions. ' The 

s These provisions apparently originated in amendments proposed by the National Bank- 
ruptcy Conference which were before Congress in a Committee Report Analysis of H. R. 
12889 (74th Cong. , 2d sess. (1936) ). This report states that the bill was introduced 
by Mr. Chandler, Mav 28, 1936, containing amendments proposed by the National Bank- 
ruptcy Conference, and the several sections are accompanied by explanatory notes. Sec- 
tion 67c, as there proposed, resembles substantially the section as finally enacted. The 
note explanatory of it is attributed to Jacob I. Wejnstejn, a member of the Conference, 
includes the following statement: 

"Section 64 [of the Bankruptcy Act before amendment by the Chandler Act] is declara- 
tory of a policy that the costs and expenses in connection with a bankruptcy proceeding 
and its administration shall be first paid in distribution. It is a sound policy and is 
in accordance with the general principles well established in liquidation proceedings. 
But section 67 of the Act does not apply the same limitation with respect to valid liens. 
The Supreme Court, in the case of City of Richmond v. Bird (43 A. B. R. 260 (1919)), 
resolved the conflict in the lower court decisions by holding that the priority provisions 
of section 64 do not apply to liens valid under section 67. 

"It is si nificant that in recent years State legislatures have been enacting special 
legislation in favor of tax claims, public debts, and a variety of private claims. Statistics 
in the bankruptcy cases show that the effective administration of the bankruptcy law 
has seriously suffered therefrom. Such claims, particularly tax liens, often consume the 
entire estate, leaving nothing for the pavment of the costs and expenses of administra- 
tion incurred in reducing the assets to cash. In many such cases the tax liens represent 
an accumulation of delinquent items covering a long period of time, without any attelnpt 
on the part of tax collectors to enforce payment prior to the bankruptcy proceeding. 

"There is therefore need for a provision to protect the administration costs and expenses; 
and similar considerations apply to wage claims. Accordingly we have selected, from 
among the priorities fixe by section 64 (as revised), these particular items for protection. 
However, by reason of the historical development and the inherent differences existing in 
the incidents attaching to real and personal property, it would seem advisable to restrict 
the remedy thus provided to liens on personal property, where such, Bene have not been 
enforced by sale prior to bankruptcy. " [Italics supplied. . ] (Id. at p. 212 n. 1. ) 

At that time the bill did not also except from subordination statutory tax liens on 
personal propertv "accompanied by possession of such property. " The addition of that 
clause gives it special emphasis and suggests its appropriate effect as a warning to other 
clailnants that the propertv, so possessed, will not be available in the first instance for 
the administrative expenses and wage claims specified in clauses (1) and (2) of section 64a. 

The report filed by Mr. Chandler for the Committee on the Judiciary, July 29, 1937, 
to accompanv the bill then known as H. R. 8046 merely stated: "In subdivisions b and c 
statutory liens are protected and permitted to be perfected if the time allowed by law 
for perfecting them has not expired. " (H. R. Rep. No. 1409, Voth Cong. , 1st sess. 84 (1937), and see references to sections 64 and 67c on pp 9, 15 — 16. ) 

See also, Wejnstejn, The Bankruptcy Law of 1938 (1938): 
"This subdivision is new and is designed to correct an inequitable condition which 

existed under the old Act, particularly with respect. to tax liens allowed, through the 
inaction of tax authorities, to be accumulated over a long period of time. Frequently, such liens consumed the entire estate, even to the exclusion of the costs and expenses incurred jn the proceeding. While subllivision a of section 64 provides for prjorit~y~of payment of such costs and expenses, such payment is Prior only to the other unsecured debts and does not affect or impair valid liens, whether statutory or otherwise, But tax claims 
may take the form of unsecured debts due to the sovereign, and thus payable by way of priority in the order as provided in section 64, or the form of liens created by local statutes. As indicated, if the tax claim takes the form of a lien, or is r~educed to the form of a lien, it is not aftected by the provisions of section 64. In view of the jnequjtable condition above referred to, there was need tor a provision to prote&g the adlnjnjstratjon costs and expenses, and lil''e considerations of public policy required a sim'ilal Irotection for wage claimants. However, the historical development, and the inherlnt diver'en'c'es 
in the incidents attaching to 'real and personal property, 'made it advisa'ble to r'estr'ict the remedy provided by this paragraph to liens on personad property, but in respect even to personal property, the provisions are applicable only where the props„t reduced to possession or where the Hens have not been enforced by sais 

proper y has pnot been 
raptcy. " [Italics supplied in the second instance. & (At pp. 144 — 145. ) 
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purpose of section 67 in requiring a public warning of the existence of an en- 
forceable statutory lien for taxes was served in the instant case not only by the 
steps taken to perfect the Government's lien but by the collector's seizure and 
actual possession of the personal property of the taxpayer before the filing of 
the taxpayer's petition in bankruptcy. 

The validity of the lien for taxes as against the wage claimants was thus 
established at the time of the filing of the petition in bankruptcy and the col- 
lector's possession of the personal property of the bankrupt excluded the ap- 
plication of section 67c which otherwise would have postponed the payment of 
the tax claims to the payment of the claims for administrative expenses and 
wages specified in clauses (1) and (2) of section 64a. By his subsequent ar- 
rangement with the trustee for the sale of the bankrupt's property, the col- 
lector did not lose the right to priority of piyment accorded to the perfected 
tax liens, at the time of bankruptcy, as against the wa e claims. 

The arrangement between the collector and the trustee was a natural and 
proper one. While the amended claim for taxes, penalties and interest, dated 
August 28, 1946, amounted to $78, 865. 08, the origina. l claim, filed with the no- 
tices of lien prior to March 26, 1946, amounted to only $40, 921. 94 (even in- 
cluding the interest and costs later computed to August 21, 1946). Of this 
sum the taxes themselves amounted only to $64, 848. 04. To meet this, the trus- 
tee of the bankrupt's estate, on December 12, 1946, had on hand $81, 206, 20, 
evidently derived from the sale of the property originally held by the collec- 
tor. These figures, accordingly, suggest the possibility that, in March, 1946, 
it reasonably may have been supposed that a surplus above the amount of the 
Government's tax claim might be realized from the sale of the assets then in the 
possession of the collector. In that event, it would have been the obviously 
appropriate procedure for the trustee to sell that property free and clear of 
liens and encumbrances and then distribute the proceeds to the rightful claim- 
ants. Even though there was little or no prospect of realizing such a surplus, 
it was reasonable and appropriate for the truste&, with the consent of the lien 
holder, thus to sell the property and distribute its proceeds. See Van Huffel, v. 
Harlcelro&fe (284 U. S. 226); 6 Remington on Bankruptcy, sections 2, &77 — 2&78 
(4th ed. 1987). ' The propriety of the present conclusion is emphasized by 
the fact, urged by the trustee, that the opposite conclusion would, in many 
other cases, operate to the detriment both of unsecured creditors and of the 
statutory lien holders. It would compel a lien holder to retain his actual pos- 
session of the property in order to be su&e of his full priority in the payment 
of his tax claim. He would be compelled to do this, even though by doing so 
the bankrupt's property probably would yield a smaller sales price than if sold 
by the trustee. Furthermore, the lien holder would be brought into sharp 
conflict with the trustee whenever there was reason to supp&&se that the pro- 
ceeds of the sale might equal or exceed the tax claims secured i&y the lien. Un- 
der such circumstances the bankruptcy court generally may order the sale of 
the bankrupt's property by the trust«, free and Hear of liens anal encumbrances. 
See 4 Collier on Bankruptcy, sections 70. 97, 70. 99 (14th ed. 1942&); 6 Remington 
on Bankruptcy, section 2&&88 (4th ed. 1987). Accor&lingly, we find no substan- 
tial support for the arguinent that the lien hol&ler's v&&lunta. ry relinquishment 
of his possession of the bankrupt's property, in favor of the bankrupt's trustee 
for the purpose of permitting the trustee to sell the property in this case, roust 
carry with it, as a matter of law, a postponement of the payment of the lien 
holder's tax claim to that of the claims for ivages here presented. 

For these reasons the judgment of the court of appeals is 
Reversed. 

s The only uuestion then arising would be as to the extent to which the trustee might 
deduct from those proceads his general expenses of administration, as well as the costs of 
the sale itself. This question was touched upon in the agreement with the trustee but no 
issue is presented here as to it. 
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MERCHANT SHIP SALES ACT OF 1946 

1949 — 6 — 13049 
Mim. 6866 

Adjustments under section 9 of the Merchant Ship Sales Act 

of 1946. 
TREASURY DEFARTMENT, 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 
W'ashington 85, D. C. , February 18, ZAP. 

Collectors of Internal Revenue, Internal Revenue Agents in Charge, 
IIeads of Field Divisions of the Technical iS'tuff, und Others 

Concerned: 
1. Reference is made to the Merchant Ship Sales Act of 1946 (60 

Stat. 41), hereinafter referred to as the "Act, " enacted to provide for 
the sale of surplus war-built vessels and for other purposes. 

9. Section 9 of the Act (C. B. 1947 — 2, 840, 84o), entitled "Adjust- 
ment for prior sales to citizens, " provides that upon proper application 
to the United States Maritime Commission (hereinafter referred to 
as the Commission), a citizen of the United States who, on March 8, 
1946 (date of enactment of the A. ct), "(1) owns a vessel ~vhich he pur- 
chased. from the Commission prior to such date, and which was de- 

livered by its builder after December 81, 1940; or (9) is party to a 
contract with the Commission to purchase from the Commission a 
vessel, which has not yet been delivered to him; or (6) owns a vessel 
on account of which a construction-difFerential subsidy was paid, or 
agreed to be paid, by the Commission under section 504 of the Mer- 
chant Marine Act, 1966, as amended, and which was delivered by its 
builder after December 81, 1940; or (4) is party to a contract with a 
shipbuilder for the construction for him of a vessel, which has not yet 
been delivered to him, and on account of which a construction-di8er- 
ential subsidy was agI'eed, prior to such date, to be paid by the Com- 
mission under section 504 of the Merchant Marine Act, 1986, as 
amended; shall, except as hereinafter provided, be entitled to an ad- 
justment in the price of such vessel under this section 
The term "citizen of the United States, " as defined in section 3(g) of 
the Act, "includes a corporation, partnership, or association only if it is 
a citizen of the United States within the meaning of section 2 of the 
Shipping Act of 1916, as amended. " 

8. Section 9 (b) (8) of the Act provides as follows: 
(S) There shall be subtracted from the sum of the credits in favor of the 

Commission under the foregoing provisions of this subsection the amount of 
any overpayments of Federal taxes by the applicant resulting from the applica- 
tion of subsection (c) (1), and there shall be subtracted from the sum of the 
credits in favor of the applicant under the foregoing provisions of this subsection 
the amount of any deficiencies in Federal taxes of the applicant resulting from 
the application of subsection (c) (1). If, after ma)ring such subtractions, the 
sum of the credits in favor of the applicant exceeds the sum of the credits in favor 
of the Commission, such excess shall be paid by the Commission to the applicant. If, after making such subtractions, the sum of the credits in favor of the Com- 
mission exceeds the sum of the credits in favor of the applicant, such excess shall 
be paid by the applicant to the Commission. Upon such payment by the Com- 
mission or the applicant, such overpayments shall be treated as having been 
refunded and such deficiencies as having been paid. 
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4. Section 9 (c) of the Act provides in part as follows: 
(c) An adjustment shall be made under this section only if the applicant en- 

ters into an agreement with the &, 'ommission binding upon the citizen applicant 
and any affiliated interest to the effect that— 

(1) depreciation and amortization allowed or allowable with respe&t to the 
vessel up to the date of the enactment of this Act for Federal tax purposes 
shall be treated as not having been allovvable; amounts credited to the 
Commission under subsection (b) (6) shall be treated for Federal tax pur- 
poses as not having been received or accrued as income; amounts credited 
to the applicant under subsection (b) (:i) and (6) shall be treated for 
Federal tax purposes as having been received and accrued as income in 
the taxable year in which falls the date of the enactment of this Act; 

(2) the liability of the United States for use (exclusive of service, if any, 
required und&. r the terms of the charter) of the vessel on or after the date 
of the enactment of this Act under any charter party shall not exceed 15 
per centum per annum of the statutory sales price of the vessel as of such 
date of enactment; and the liability of the United States under any such 
charter party for loss of the vessel shall be determined on the basis of the 
statutory sales price as of the date of the enactment of this Act, depreciated 
to the date of loss at the rate of 5 per centum per annum; 

5. The determination of the applicability of the Act to a specific 
vessel, the amount of the adjustment, an&I the responsibility for en- 
tering into the agreement with the applicant as to the applicatio» of 
section 0(c) (1) of the Act are matters within the jurisdiction of the 
Commission. The Act confers no a»thority to function in these mat- 
ters upon the Bur eau of Internal Revenue. However, upon the request 
of the Commission, accompanied by a statement of the amounts cred- 
ited to the applicant and the Commission under section 0(b) (5) an&I 

(6) of the A& t, the Bureau will furnish the Commission with advice as 
to the overpayments of, or deficiencies in, Federal taxes resulting 
from the application of subsection (c) (1), 

6. A. request by the Commission for advice as to the amount of the 
deficiency or overpayment resulting from the application of section 
9(c) (1) of the Act should be a&Mressecl to the internal revenue agent 
in charge having jurisdiction of the applicant, 's income a»cl excess 
profits tax returils and shou]cl set, forth for each vessel involved (1) 
the amounts ere&lite&l to the C&»»mission uncler section 0(b) (6) of 
the Act and the amounts of charter hire, if any, accrued to &larch 8, 
1046, which are unpaid and canceled under section 0(b) (6) of the 
Act; (o) the amounts credited to the applicant under section 0 (b) (5) 
and (6) of the A& t, an&1 the amo»nts of interest on the original mort- 
gage indebtedness, if any, accrued to March 8, 1046, which are unpaid 
an&1 canceled u»&ler section 9(b) (5) of the A&t; (8) the statutory 
sales price as of Mar&h 8, 1046; an&i (-1) a copy of the applica»t's 
application for an acljustment under section 0 of the Act. The 
amounts credite&l to the Commission uncler section 0(b) (6) of the 
A& t should be shoivn by the Com»fission by year s (income-tax taxable 
years of the applicant). The ~equest for a&lvice should inclu&le all 
vessels with respect to which the applicant has made application for 
adjustment under section 0 of the Act. A&lvice as to the amounts 
of overpayme»ts a»&1 &lcficie»cies resulting from the application of 
section 0(c) (1) of the Act will be furnishe&l by the internal revenue 
agent in charge. 

7. After an~a&ljustment in the price of a v&ssel has been effectecl b& 

the Commissi&»s uncler section 0 of the Act, the changes in the itenis 
of i»corn& an&1 expe»se as requirecl »»&lcr subsection (c) (1) will be 
reflectecl in the taxable income of the applicant, for I'e&lcral tax p»r- 
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poses. Since all overpayments and deficiencies resulting therefrom 
are requirecl, under the provisions of section 9(b) (8) of the Vct, tp 
be absorbed in the adjustment determined by the Commission, and 
the amounts then are required to be treated as having been refunded pr 
paid, as the case may be, upon payment by the Commission or the 
applicant of an adjustment under the provisions of section 9 of the 
Act, the Bureau will, in any further consideration of the applicant's 
Federal tax liability, treat any such overpayment as having been re- 
funded and any such deficiency as having been paid. No interest 
will be paid or credited on any such ovei'payment, and no interest 
will be collected or charged on any such deficiency. 

8. For Federal tax pasrposes, on and after March 8, 1946, the basis 
(unadjusted) under section 118(a) of the Internal Revenue Code, pf 
a vessel on which an adjustment under section 9 of the Act has been 
made is the statutory sales price as determined by the Commission 
under the Act. 

9. Correspondence regarding the contents of this mimeograph should 
refer to its number and to the symbols indicated: Collectors of in- 
ternal revenue, AE:C: Col; internal revenue agents in charge, IT: F; 
heads of field divisions of. the Technical Staff, TS: ARM. 

DANIEL A. BoLICHy 
Acting Commissioner. 
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DISTILLED SPIRITS 

INTERNAL REVENUE CODE 

REGULATIGNs 6i SEcTIGN 188. 00a: Record, 
Form 96. 

1949 — 1 i — 18114 
T. D. 5702 

TITLE 26 — INTERNAL REVENUE. CHAPTER I, SUBCHAPTER C, PART 188. — 
BOTTLING OI" DISTILI. ED SPIRITS IN BOND 

Amending Regulations 6 

TREASVRv DKPAR'CLIENT, 

OFFICE OF COMMZSSI&)NER OF INTERNAL REVENUE, 
IVoehington. ". i, D. C. 

To District Superi sor8 ond Othere Concerned: 
1. On March 8, 1049, notice of proposed rule making, regarding the 

reporting of bottled-in-bond stamps, was published in the Federal 
Register (14 F. R. 1039). 

2. No objections to the proposed regulations having been received, 
section 188. 99a is hereby added to Regulations 6 (26 CFR, Part 188), 
approved September 19, 1940, as follows: 

Sac. 188. 99a. Rzcoan, FoRM 06. — Whe& & the bottled-ln-bon&1 stamps are returned 
to the propr. 'ietor for filing a chiim for ex& hiinge or r& demption, the proprietor shall 
account for such stamIis on Form 96, "Mo«thly lte«oid and Repoit of Red Sti ip 
Stamps Purchased and Used by Importers and by Otheis Assigne&1 Custody of 
Stamps, " until the exchange or re&1& mption has b« ii effe& ted. Appropr!at& modi- 
fication of the form to specify bottled-in-bond si;imps shall be m ide. The foim 
will be prepared and disposed of in accordance with the;ipplicable instructions 
thereon relating to "Other persons assigned custody of stainps. " (Secs. 2003 and 
3176, I. R. C. ) 

3. The purpose of this Treasury Decision is to require the accounting 
by proprietors of bottlIng-in-bon&1 depal'tments of internal Icvcnue 
bonded warehouses for all bot tl«1-in-bo»&l strip stamps, which are re- 
leased to them for exchange or redemption, until such disposition has 
been eRected. 

4. This Treasury Decision shall be efFective on the thirty-fiist &1;&y 

following the date of its publication in the Fe&lci 61 Regist&u. 
5. This Treasury Decision is issued»»der the authority cont;iined in 

sections 2003;&»&1 8176, Internal Revenue Code (26 U. S. C. 200:3 al«l 
6176). 

GEO. J. SCHOENE~I AN, 
Con&nw', isio«&r of Int& rnol J&'& venue. 

Approved June 2, 1940. 
THOMAS J. LYNCH, 

Acting Sr cretoi &t of the Treoenry. 

(Published in the Fed& ral Regist& r Jui«&. 1040) 



Regs. 15, )) 190. 13, etc. ) 274 

REGUI, ATIoNs 11, SEOTIoN 189. 111a: Record, 
Form 96. 

1949 — 18 — 18115 
T. D. 5704 

A. pproved June 2, 1949. 
f 

THoMhs J. LVNCII, 
Acting Secretary of the Treasury. 

(Published in the Federal Itegister June 7, 1949) 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 189. — 
BOTTLING OF TAX. -PAID DISTII, LED SPIRITS 

Amending Regulations 11 

TREASURY DEPARTMENT( 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 
1Vashington 85, D. C. 

To District Supervisors and Others Concerned: 

1. On AIarch 8, 1949, notice of proposed rule making, regarding the 

reporting of red strip stamps, was published in the Federal Register 

(14 F. R. 1089). 
2. No objections to the proposed regulations having been received, 

section 189. 111a is hereby added to Regulations 11 (26 CFR, Part 189), 
approved May 20, 1940, as follows: 

Szo. 189. 111a. Rscosn, FORM 96. — Where the red strip stamps are returned to 

the proprietor for filing a claim for exchange or redemption, the proprietor shall 

account for such stamps on Form 96, "Monthly Record and Report of Red Strip 
Stamps Purchased and Used by Importers and by Others Assigned Custody of 

Stamps, " until the exchange or redemption has been effected. The form will be 

prepared and disposed of in accordance with the applicable instructions thereon 

relating to "Other persons assigned custody of stamps. " (Secs. 2808 and 8176, 
I. R. C. ) 

8. The purpose of this Treasury Decision is to require proprietors 
of tax-paid bottling plants to account for red strip stamps which are 
released to them for exchange or redemption, until such disposition has 
been eRected. 

4. This Treasury Decision shall be effective on the thirty-first day 
following the date of its publication in the Federal Register. 

5. This Treasury Decision is issued under the authority contained 
in sections 2808 and. 8176, Internal Revenue Code (26 U. S. C. 2808 
and 8176). 

GEO. J. SCHOENEMAN) 
Commissioner o Interna/ Revenue. 

REGULATIQNs 15, SEcrioNs 190. 18, ETO 1949-2 — 18019 
T. D. 5681 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C PART igo 
RECTIFICATION OF SPIRITS AND WINES 

Amending Regulations 15 

TREASURV DEPARTMENT 
OFFICE OF COMMISSIONER OI' INTERNAL RF 

tl ashington 8G, D. C. 
To District 8upervisors and Others Concerned: 

1. On September 22, 1948, notice of proposed rule makino reoard- 
ing the rectification of spirits ancl wines, was published in the Federal 
Register (18 F. R. 5507). 
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2. After consideration of all such relevant, matter as was presented 
by interested persons regarding the proposal, the following amend- 
inents of sections 190. 1'8& 190. 14, 190. 17, 190. 19, 190. 61& 190. Z9, 190. 49, 
]90. 94, 190. 95, 190. 98& 190. 99, 190. 105) 190. 106& 190. 115& 190. 118(c) 
190. 119, 190. 1')2) 190. 168, 190. 177, 190. 262, 190. 26, '&, 190. 662) 190. 884& and 
190. 692 of Regulations 15, relating to the rectifilcation of distilled 
spirits and wines, are hereby adopted; sections 190. 41a, and 190. 471a are 
added to such regulations; and sections 190. 15, 190. 16, 190. 110 (&I) (2) & 

and 190. 167 of such regulations are revoked. 
3. These amendments are designed to simplify certain requirements 

relating to construction and equipment, and the preparation, filing, 
and approval of documents in connection with the establishment and 
operation of rectifying plants. 1t is not the purpose of the amend- 
ments to require the filing of new plats and plans, or changes in pi em- 
ises or equipment, where the existing documents and~ equipment 
conform essentially to the requirements of the regulations prior to 
these amendments. A here substantial changes are made in construc- 
tion, equipment, and premises, the new requirements should be 
observed. 

Src. 190. 13. WIT»IN 000 FEET OP DrsTILLERx. — The district supervisor may 
permit the carrying on of the business of rectifying spirits or bovines at a distance 
of less than 0&00 feet in a direct line from a distillery, when he is of the opiiiion 
that the revenue will not be endangered thereby. (Secs. 281!), 2832, 3170, 3170, 
I. R. C. ) 

SEc. 190. 14. SPEcIAI, APP). IcATIGN. — A person desiring to establish a rectifying 
plant within 000 feet of a distillery shall file a special application, in triplicate, 
for such privilege wit!i the district supervisor. The application shall state the 
location of the r(i&tif'ying plant arid the distillery, the distance between the 
premises, the name of the distiller, a description of any connecting pipe lines, 
the reason for locating the rectifyin plant ivithin 000 feet of the &listillery, and 
any additional information which the district supeivisor may require. The 
district supervisor will take action on such special;il&1)lication in a«ordance with 
the procedure prescribed in g& ction 190. 119. ( Secs. 2819, 2832, 3170, 317(), I. R. C. ) 

SEc. 190. 17. CHANGEs RE@&'II&ING APPRovAL. — Where tlrere is to be a clmnge 
in the distance between a rectifying plant and a distillery located within 000 
feet of each other as a result of the ex)&»igion or curtailment of either premises, 
a new special application, in tripli&:ite, must be fili d ivith the district 

sup(incisor 

by the propriet&&r of the premises which are to be extended or curtailed. Wtiere 
a change occurs in the proprietorship of a rectifying phmt or &ligtillery located 
within 000 feet of ea&h other, the neiv ]&)»prietor gh;ill file with the district 
supervisor a new special application, in tiiplicate. Unless the rectifying plant 
premises are extended or curtailed as the I& suit of such change, tlie cliange 
may be reflected in the next amended notice, Form 27 — B, and plat filed by tlie 
rectifier. Snch new special application shall be considereil and dispose&1 of in 
accordance with section 190. 119. (Secs. 2819, 2832, 3170, 3170, I. R. C. ) 

SEc. 190. 19. BUILDING oR RGDMs. — The rectifying plant must be so constructed 
and equipped as to be suitable for the rectification of spirits by the process, or 
pr»«''gg(g, of rectification )vl)ich the rectifier prop», es to use. The room or 
building must be gecureiy constructed of brick, stone, rv»od, concret(, or oth& r 
silbgfantial material, and must be c»ml&1('1('ly a»par)i(ed fi'orn contiguous build- 
in s or rooms 1&y solid, unbroken partitio»s, »r floors of substantial &»ngtruction, 
excel)t;ig hereinafter lir»vided. Such partitions shall extend froin the ground 
t(& t))( roof, or fro)n the fl»or to the (( iling if a r(&on) is used, a)id if the rectifying 
pl »it. is uialer the same roof or iri the g;»i)e building in wliich is loc;)ted an 
inf&irr)iil r'('ve)rue bon&le(1 rv;ireh&&ugc or a tiix-paid b&&ttling house, the two 
l&i'em!Rig Inust not hrive means of c»nimuni&;itioii vvith each oilier within tire 

building, except by approved pipe lines as herein autli&&rized: P). ovi&fcd, That 
)vh&'r(' a re&i:ifying plant has hcreiofi»( been establislied under the g:irne ru»f, 
o)'1)i th(' g;)nie building, with an inter))al revenue bonded iviirelu)use or a t;ix-paid 
bottling house ivitli interior c»inurn»ication between the tiv&& preu)ig(g, it niay 
«'&)it)))ue to»p('r:ite iii su&1) lociition if th& r( venue will n»r be je»p )rdize(l tl)ereby. 
IV))&')'( distilled rviiter or ti&x-pi)i&1 spirits are to bc tr;insfcrr('d l&y pipe line to, or 
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from, the rectifying plant in accordance with these regulations, necessary open- 

ings for the passage of the required pipe lines inay be perniitted in the walls or 

partitions, and necessary openings for Iiassage of approved water, steam, sewer, 

or similar lines may likewise be permitted in the walls or partitions. Where 

contiguous wholesale liquor dealer premises are used in lieu of a finis ed product 

room, the necessary doors or openings may be permitted in the walls or partitions 

for the transfer of filled cases. (Secs. 2801(e), 8176, I. IL C. ) 
SEC. 190, 81, WzrGHING T&riKs. — Where weighing tanks are used for gauging 

spirits, such tanks shall be constructed of metal, and shall be stationary and 

of uniform dimensions from top to bottom. Each such tank shall be equipped 

with a suitable measuring device whereby the contents will be correctly indi 

cated. If the weighing tanks are to be used for gauging rectified spirits for 

determining the amount of tax, or gauging tax-exempt products prior to transfer 

of the spirits to a bottling tank, such weighing tanks must also conform to the re 

quiremen s o uirements of section 190. 89. The gauging of spirits in a weighing tank connected 

ivith a bottling tanl- shall be deemed to meet the requirements of these regula- 

tions for gauging the spirits in a bottling tank mounted on scales: Proiiirged, 

That after gauging, the spirits may be transferred to the bottling tank for 
immediate taxpayment if subject to the rectification tax. Each weighing tank 
shall be mounted on accurate scales and shall have plainly and legibly painted 
thereon the words "Weighing tank, " followed by its serial number and capacity 
in wine gallons. The beams or dials of the scales must indicate weight in 5-pound 

graduations for scales up to, and including, 25 tons capacity, in 10-pound gradua- 
tions for scales exceeding 25 tons capacity but not exceeding 60 tons capacity, 
and in 20-pound graduations for scales having a capacity of more than 60 tons. 
(Secs. 2801 (e), 2829, 8176, I. R. C. ) 

Ssc. 190, 89. BorrLrNo T+NKs. — Where spirits are bottled at the rectifying 
plant, the rectifier shall provide in the rectifying room, or bottling room if one 
is provided, one or more bottling tanks securely constructed of metal, and such 
tanl-s shall be of uniform dimensions from top to bottom. Each bottling tank 
shall be mounted on scales, or equipped with a suitable measuring device whereby 
the contents will be accurately and precisely indicated, and shall have plainly 
and legibly painted thereon the words "Bottling tank, " followed by its serial 
number and capacity in wine gallons. A suitable board shall be provided on 
each bottling tank for the attachment of Forms 287 and 280, as hereinafter 
provided. Each bottling tank must be closed, and any necessary openings therein 
aftording access to the interior, or to the contents, must be provided with a 
cover, which will be secured by a Government lock. Stopcocks must be provided 
and so arranged as to completely control the flow of spirits both into and out of 
the bottlin tank, and so constructed that they may be locked with a Government 
lock. The pipe connections containing such stopcocks or valves must be brazed, 
welded, or otherwise secured to the tank in such a manner that they cannot be 
detached or altered without showing evidence of tampering, and the outlet pipe 
connection shall be equipped with a check valve. The pipe line connecting the 
bottling tanks with the bottling machine must cont'orm to the requirements of 
section 190. 45. Bottling tanks may be permanently connected with pipe lines 
for the conveyance thereto ot air and distilled water, but the distilled water pipe 
line must be affixed to the top of the tank. Such pipe lines must be equipped 
with a control valve which may be locked with a Government lock. pipe lines 
used for the conveyance of air must also be equipped with a check valve located 
near the point of entry to the i:ank in order to effectively prevent any abstraction 
of spirits from the tank. Other pipe lines, except those used for the conveyance 
of spirits, may not be permanently connected with such tanks. Bottling tanks 
shall be accurately and precisely calibrated. (Secs. 2801(e) (1), 2829 and 8176, I. R. C. ) 

SEc, 190. 41a. AccuMiu. x'rroN T&Nxs. — Where the rectifier removes distilled 
spirits from the bottling line which contain sediment or foreign matter, or which 
otherwise require refiltering or rebottling, he may install suitable accumulation 
tanks in the bottling room for the accumulation of such spirits. Each such tank 
shall have plainly and legibly painted thereon the words "Accumulation tank" 
followed by its serial number and capacity in wine gallons. If the spirits accumu- 
lated in each tank are of the same class and type, they may be returned to the 
bottling tank system for refilterin and bottling with the same batch of spirits. 
The return of the spirits to the bottling tank system must be under the supervision of the storekeeper-gauger. Unless the spirits are refiltered and bottledpwith the 
same lot of spirits from which they were originally bottled, they must be returned for rerectification under an approved formula, or, in the case of spirits not 
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subjected to taxable rectification, returned to the dumping and reducing tank 
for commingling with spirits without rectification within the limitation of section 
190„'~5&1. In such case, appropriate notation will be made on the I'orm 230 or 
Form 237 relative to the return of the spirits. (Secs. 2801(e), 3176, I. R. C. ) 

SFc. ]90. 49. DIGTANcE FRoxr DI»TILT&BY oR VINEGAR PLANT. — If the rectifying 
plant premises are situated more than 600 feet in a direct line from ary premises 
authorized to be used for distilling spirits, or from a vinegar factory using the 
vaporizing process, such fact shall be stated on Form 27 — B. If the distance 
between the rectifying plant premises and the premises of a distillery is 1&». . 

than 600 feet in a direct line, there must be stated in the notice, Form 27 — B, 
the name of the proprietor of the distillery, the exact distance in feet and 
Inches between the rectifying plant and distillery, and whether the location of 
the rectifying plant within such distance of the distillery has been approved 
by the district supervisor. If such location of the rectifying plant has been 
approved by the district supervisor, the date of such approval shall be given. 
If the distance betIveen the rectifying plant premises and a vinegar factory 
iusing the vaporizing process is less than 600 feet in a direct line, such fact 
shall be stated on the form, and also whether or not the vinegar factory Ivas 
established and operated as such prior to March 1, 1879. (Secs. 2801(e), 2812, 
2819, 2834, 2835, 3170, 3176, I. R. C. ) 

SEc. 190. 94. PREPARATION. — Every plat and plan shall be drawn to scale, and 
each sheet thereof shall bear a distinctive title, enabling ready identification, 
The car&linal points of the compass must appear on each sheet except the 
elevational plans. The minimum scale of any plat will not be less than one- 
fiftieth inch per foot. Each sheet of the original plat and plans shall be num- 

bered, the first sheet being designated number 1, and the other sheets number«l 
in consecutive order. Plats and plans shall be submitted on sheets of tracing 
cloth, opaque cloth, or sensitized linen. The dim& nsions of plats and pla&&s 

shall be 15 by 20 inches, outside measurement, with a cle:&r Inargin of at lea»t 
1 inch on each side of the drawing, lettering, an&1 writing. Plats and plans may 
be original drawings, or reproductions made by the "ditto process, " or by 
blue- or brown-line lithoprint if such reproductions are clear and distinct. (Secs. 
2801(e), 8176, I. R. C. ) 

Src. 190. 95. DEPIGTIQN DF REcTIFYING PLANT PRET&'Isxs. — Plats must show the 
outer boundaries of the rectifying plant premises, in feet and inches, in a color con- 
trasting with those used for other drawings on the plat, and must contain an 
accurate depiction of the building, or buildings, comprising the premises, and 
any driveway, public highway, or railroad right-of-way adjacent thereto or 
connecting therewith. The depiction of the premises»hall agr& e with the de»crip- 
tion in the notice, Form 27 — B. If the premises are separ &ted by a publi& highway 
or railroad right-of-way, and the tracts of land comprising the premises, or parts 
thereof, abut on such highway or right-of-way opposite each other, the different 
tracts will be depicted separately, in feet and inches. If two or more buildin s 
are to be used, the designated name of each shall be indicated, and all pipe lines 
or o'ther connections, if any, between the some depi&tcd, Kyhere two &«' more 
buildings are used for the same purpo»r, the name of ea&h such building shall 
include an alphabetical designation, beginning Ivith "A, " and they shall be so 
shown on the plat. Al] first floor exterior doors of each building on the premi»rs 
will be shown on the plat. If the re&'tifying plant consists of a room or a floor 
of a building, an entire'outline of the building, the precise location and dimensions 
of the room or floor, and the means of ingress and e "re»» to a public»treet or yard 
shall be shown, Ex&ept as provided in section 190. 104, all pipe lines leading t&& 

or from the premises, the purpose for which u»ed, ;&nd the points of origin and 
termination will be indirale&l on the plat. (Se&». 2801(e), 3176, I. R. C. ) 

SEC. 190. 98. FIooB. PI. ANs. — The plans shall include a floor plan of ea& h building, 
showing the general dimensions of the rooms and floors, and the location of all 
doors, windows, and other openings, and how such opening. are protected. If a 
portion of a building is used, such as a room or floor, the floor plans will include 

onlv that portion, and shall also show the means of ingress and egress to the 

street. All apparatus and equipment, except pipe lines, must he shown in their 
exact location on the floor plans and their designated use indicated. Pipe lines 

may also be shown, if desired. In the case of stills, tank», and similar equip- 

ment, the serial number and capacity shall al»o be shown. (Secs. 2801(e), 3176, 
I. R. C. ) 

SFr. 190, 99. EIFvATIONAI. FI. ow DIAGRII&s. — Elevational floIv diagrams (' plans) 
shall be submitted which shall depici all equipment in it» approximate ope&sting 

sequence and elevation by floors, Ivith all connecting pipe lines, valves, flanges, 
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measuring devices, and attachments for Government locks. y The elevation b 

floors on the dia rams may be indicated by horizontal lines representing floor 

levels. All major equiPment, such as stills and tanks, must be identi ed on the 

I t be and use. The elcvational fiow diagram must be po draivu 
b 

that all fixed pipe lines, except those indicated by section 190. 104, may e readily 

traced from beginning to end. Other types of drawings that clearly depict 

the information required herein may be submitted in compliance with this sec 

tion. (Secs. 2801 (e), 8176, I. R. C. ) 
S . 190. 105. CEETIFICATE or AccvEAcx. — The plat and plans shall bear a 

certificate of accuracy in the lower right-hand corner of each s eet, signed by 
EC. . h i 

the rectifier, the draftsman, and the district supervisor, substantially in the 

following form: 
(Name of proprietor) 

Approved 
(Da. te) 

(Address) 

Accuracy certified by: 

(District supervisor) 

(Name and capacity — for the proprietor) 

(Draf tsman ) 

lc) Sheet No. Rectifying Plant No. 
(Date) 

(Secs. 2801(e), 8176, I. R. C. ) 
SEc. 190. 106. REvisED PLATS AND PLANs. — The sheets of revised plats and 

plans shall bear the same nuinbcr as the sheets superseded, but will be given 
a new date. Any additional plats and plans sliall be given a new number in 
consecutive order, or will be otherwise numbered and lettered in such manner 
as will permit the filing of the plats and plans in proper sequence. (Secs. 2801(e), 
8176, I. R. C. ) 

SEc, 190. 115. CHANCES IN PIIFMISES. — Where the rectifying plant premises are 
to be extended or curtailed, the rectifier must file with the district supervisor 
an amended notice, Form 27 — B, and an amended plat of the premises as ex- 
tended or curtailed. If the plans are atTected by the extension or curtailment, 
they must also be amended. If the rectifying plant is within 600 feet of a 
distillery, the rectifier must also file a special application in accordance with 
section 190. 14 or 190. 17, it' the changes are of such nature or extent as to require 
a special application. The additional premises covered by an extension may not 
be used for rectit'ving purposes, and the portion of the premises to be excluded 
by a curtailment may not be used for other than rectifyin'g purposes, prior to 
approval of the notice, Forin 27-B. (Secs. 2801(e), 8170, 8176, I. R. C. ) Ssc. 190. 118. QvALIFICATICN. — e 

(c) Registry of stills. — Register the stills on Form 26, in triplicate, in accord- 
ance with section 190. 471a, if not previously registered. 

SEc. 190. 119. SFECIAL AppLIcATICN. — Where a special application for permission 
to operate a rectifying plant within 600 feet of a distillery is submitted by the 
rectifier, and such special application conforms to the requireiilents of these 
regulations, the district supervisor will cause an inspection to be made to de- 
termine whether the proposed operation of the rectifying plant within 600 feet of the distillery may be permitted without jeopardy to the revenue The in- 
spector will ascertain whether the application accurately des 
location of the two premises and all pipe lines and other connect' 

' I escri es the relative 

tween such premises. The inspector will also observe the surro 
onnec ious, if any, be- 

ing all streets, roads, and driveways connecting the two prem 
urroun ings, inclu- 

o premises, and any 
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condition which might endanger the revenue, an(1 &vill describe the same in 
his report. If the district supervisor finds, upon consideration of the inspection 
report, that the rectifying plant may be operated at the designated location 
&vithout danger to the revenue, he will note his approval on all copies of the 
special application. He will then return one copy of the approved application 
to the applicant, retain the original for his files, and forward the remaining 
()opy, together with a copy of the inspection report, to the Cot»missioner. Ap- 
proval of the special application pertains to the location of the rectifying plant 
only, and does not authorize the operation thereof, The rectifying plant may 
not be operated until the rectifier's bond and other qualifying documents re- 
quired by law and these re ulations have been filed and approved by the Corn- 
missioner. If the special application is disapproved, the district supervisor 
wjll note his disapproval thereon and will return all copies of such application 
to the applicant, with advice as to the reasons for disapproval. (Secs. 2819, 
2882, 8170, 8176, I. R. C. ) 

190. 182. DISPosITIQN oF QUALIFvINQ DocUMENTs. — Where the rectifier's 
bond, Form 84, and notice, Form 27 — B, are approved by the Commissioner, the 
district supervisor will, ul&oii receipt of the approved copies of such documents 
from the Coriimissioner, as provided in section 190. 188, forward one copy of 
ihe bond, notice, plat, plans, and other qualifying documents to the rectifier, 
and will retain one copy of such documents for the file. If the rectifier's bond 
is disapproved, the district supervisor will, upon receipt from the Commissioner 
of the disalq&roved copies of such bond and other qualifying documents sub- 
mitted therewith, return all copies of the qualifying documents to the proprietor, 
with advice as to the reasons for such disapproval. (Secs. 2801(e) (1), 8176, 
I. R. C. ) 

Src. 190. 188. QUA&. IF)(INo DocUMENTS. — The Commissioner (vill review the 
notice, plat, plans, rectifier's bond, Form 84, and other qualifying documents, 
upon their receipt from the district supervisor. If the Commissioner approves 
the rectifying pl int construction and equipment, and the plat, plans, bond, and 
notice, and other qualifying documents, he will assign a re 'istrV number to the 
rectifying plant in accordance with section 190. 180, note his approval on all 
copies of the bor&d and noti«, IT tain one copy of the bond and notice, and all 
copies of the other qualiiying documents, and will retur» two copies of the 
approved bond and notice to the district supervisor with;idvice as to his aci, ion 
on the qualifying documents. If the Commissioner dis;ipl&roves the bond, he 
will note his disapproval thereon, and will return all c&&1&!cs thereof to the 
district supervisoi, accompanied by the other qualifyin ~ docur»ents submitted 
therewith and a st;it& nn nt of the reasons for disapproval of the bond. (Secs. 
2815(c) (d), 8176, I. R. C. ) 

SEO. 190. 177. APPLIOATION, For&M 122. — When the rectifier desires to dump 
spirits f&» rectification, he will carefullv gauge each pack;&ge and prepare F&&rm 

122, in duplicat&, giving a con&piete descril&tion of tire packages a»d making 
application for Permission to dump the spirits, except that where spirits are 
transi'erred to the rectifying plant directly upon taxpay»)ent from a contiguous 
distillery or intern;)1 &&v(»ue boiided wa&eh&&nse or;i distillery or i»tern&1 
revenue bonded w;irehouse lo&:ited in the im»ii &!!ate vi&&inity of the rectifying 
plant aiiil owned by the prol&riet&&r of the rectifying 1&lant or a subsidiiiry a»d 
dumped for rectification &vitl&in 30 d:&ys;&fter receipt, the &vithdri&wal ga»ge 
)vill be considered as satisfying the requirement that the spirits shall be ganged 
when dumped for rectification. Tl) supervisor &vill determine from all the cir- 
cumst»nces in each case whether the distill&'ry or warehouse and the rectifying 
Plant are in the imi»ediate vicinity. Wliere the spirits are so d»mped on the 
withdrawal gauge, &1& tails ot sucli;)uge Ivill be col&ied &&n F(&rm 122 and in addi- 
tion th& ri&to, if the rectifying plant is cq»ipped ivith pr&icessing t;inks mounted 
on s&'al&'s, the spirits ni;iy be &lump('&1 and ganged by weight in such pgoc&ss!llg 
tii»ks. In such «;is«, the coml&»site proof and proof gallons dete&niiined by 
such gau'"e sh;&11 ala&& 1)& reported on F&&iun 122. The difi'ercn« in pr&&of gall&&»s 

»etw« ii tlie witliilra&val (taxi&ayine»t iegange) »)id such tank gauge sliall also 
»e )'&'p&)rt(id on Form 122. If the spirits are to bc drawn from the stori& e tank, 
the r« t;ifier &v!B likewise exec»te Form 122 iving all the infornmtion applicable. 
I"a&h Form 122 will l&«given a serinl number 1&egi»»i»g with "1" for the 1st 
daV of Jan»;iry of v. , '&(h y&;ir a»d rn»ning co»so& ntively thereafter to Dec& i»ia r 
'1l, i))(1&)siv&. (S(& s. 2&801(e) (1), 2)81:k 8176, I. R. C. ) 

SEC. 1!)0, '&&", AppIICATION REOUIEEi) rOE IPNTENSION. — Where the rectifier 
6&'s!I&'s t&& eiiq&loy a 1)roc(. ss of rect itic;&tio» Ivhich will ('xtend over more than 
10 (1&iys, ihus»eccssii»ti»g the liolding uf the spirits iii the rcc&ifiyiiig rooin for 
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such longer period, application, in quadruplicate, for approval of such extends&l 
l&r&&«ss must be incorporated in the Form 27 — B Supplemental, and filed with th& 

&lisi&i&I supervisor as provide&1 in secti&&n 190. ]5&2. The rectifier must set fort)& 
fully on such form, following the staterr&ent of process, the reason why the perio&l 
of tiine ape& ified for completion of the process is necessary. (Sees. 2801(e), 
3(76, 1. R. C. ) 

Szc. 190, 263. INqUiRY RY DISTRior SUPznvrsoR. — UPon reeeiPt of a Form 27 I) 
Supplerneni. ;&1 requesting approval of a process requiring more than 10 days for 
completion, the district supervisor will make such inquiry as he may deoro 
proper to determine the necessity for the extended period, and whether apprpvo] 
tl&& &cof will jeopardize the revenue. He win then forward all copies of tho 
Form '7 — B Supplemental to the Commissioner along with his findings aud 

recommendation. The Form 27 — B Supplemental will be disposed of in the mau. 
ner prescribed bi section 190. l;&0. (Secs. 2801(e), 8176, I. R. C. ) 

SEC. 190. 882. DisTRIcT SUPI&RvisoR MAY AUPHoaizz. — The district supervisor 
may, in his discretion, authorize the installation of a pipe line for the transfer 
of rectified spirits from the bottling tanks in the rectifving plant to bottling 
tanks in a contiguous tax-paid bottling house or rectifying plant for bottliug. 
(Secs. 2801(e)(1), 8176, I. R. C. ) 

Szc. 190, 884, AcrroN ON APPLIOATroN. — Upon receipt of the application, the 
district supervisor will make such inquiry as he may deem necessary to determho 
the propriety of granting the permission sought. He will then indicate his 
approval or disapproval on all copies of the application, and will return ouo 

copy to the applicant. Where the application is approved, the rectifier will, upon 
installation of the pipe line, file amended rectifier's notice on Form 27 — B, and 
plans, as provided in section 190. 117 in the case of major changes in equipment 
and an amended plat. These documents, together with a copy of the application 
to install the pipe line and a copy of the report of inspection relating thereto, 
will be forwarded to the Commissioner for appropriate action prior to use of 
the pipe line. If the application is disapproved, the district supervisor will 
return all copies of the application to the appli& ant with advice as to the reasons 
for disapproval. (Secs. 2801(e) (1), 8176, I. R. C. ) 

SEc. 190. 892. SHIPMENT oF STAMPs. — Where the stamps are to be shipped, the 
collector will forward the stamps to the Government ofiieer by registered mail 
or express. The expense of forwarding the stamps by registered mail or express 
will be borne by the proprietor. The collector may furnish the stamps directly to 
the proprietor for imniediate delivery to the Government officer in accordanoo 
with section 190. 891. (Secs. 2801(e), 8170, I. R. C. ) 

SEc. 190. 471a. RzoisTRY ox I& ol&M 20. — Every person having in his possessioo 
or custody or under his control any still or distilling apparatus that is set up must 
register the same on Forni 20, in triplicate, with the district supervisor for tho 

district in which it is set up. Stills to be used for the rectificatio of any tyi&o 

of distilled spirits may be registered for Rectification of distilled spirits, " and 

the specific type nee&1 not be shown. Thereafter, when another tvpe of distill' 
spirits is to be rectified, the still need not be reregistered. The temporary sue 
pension of a rectifying plant will not necessitate rereristration of the stills. 
Furthermore, the operation of a rectifving plant bv alternating proprietors, 
where no actual change in o&vnership occurs, will not require reregistratiou of 

the stills l&v the proprietors. Where there is a change in location or use, or ao 

actual change in ownership of a still, the still must be registered to reflect tho 

change. The district supervisor will, upon approving the registration of a still 

on Form 26, retain one copy of the form, forward one copy to the Commissioner, 
and return the remaining copy to the rectifier. (Sees. 2801(e), 2810, 8170, 81&(), 

I. R. C. ) 

4. This Trcasrrry Decision shall be efFective on the thirty-first dg)' 

after its publication in the Federii) Register. 
5. This '1'leasury Decision is issued under the authority containe&) 

in sections 2801(& ) & 
2810, 2812, 2819, 2829, 2882, 283&4, 2885, 8170& air&i 
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8176) Internal Revenue Code (26 U. S. C. 2801(e) ) 2810) 2'812) 2819) 
2829) 2832) 2834) 2835) 8170, and 8176 l. 

GEO. J. SCIIUENFMAN, 
Commissioner of Internal Revenue. 

Approved December 28, 1948. 
THoM~s J. LAUNCH) 

Acting Secretary of the Treasury. 
(Published in the Federal Register December 61, 1948) 

REQULATIONS 15) SECTION 190. 408a: Record, 
Form 96. 

1949-18 — 18116 
T. D. 5708 

TITLE 26 — INTERNAL REVENUE. CHAPTER I, SUBCHAPTER C, PART 190. — 
RECTIFICATION OF SPIRITS AND WINES 

A. mending Regulations 15 

TRE ASURY' DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington 85) D. C. 
To District Super')isors ano) Others Concernect: 

1. On March 8, 1949, notice of proposed rule making, regarding 
the reporting of red strip stamps, was published in the Federal Reg- 
ister (14F. R. 1040). 

2. No objections to the proposed regulations having been received, 
section 190. 408a is hereby added to Regulations 15 (26 CFR, Part 
190), approved May 20, 1940, as follows: 

SEc. 190. 406a. REcoan, FoRM 96. — Where the red strip stamps are returned to 
the proprietor for liling a claim for exchange or redemption, the proprietor 
shall account for such stamps on Form 96, "Monthly Record and Report, of Red 
Strip Stamps Purchased and Used by Importers and Others Assigned Custody of 
Stamps, " until the exchange or redemption has been effected. he form will 
be prepared and disposed of in accordance with the applicable instructions 
thereon relating to "Other persons assigned custody of stamps. " (Secs. 2806 
and 6176, I. R. G. ) 

8. The purpose of this Treasury Decision is to require the account- 
ing by rectifiers for all red strip stamps which are released to them 
for exchange or redemption, until such disposition has been e8ected. 

4. This Treasury Decision shall be effective on the thirty-first day 
following the date of its publication in the Federal Register. 

5. This Treasury Decision is issued under the authority contained in 
sections 2808 and 8176, Internal Revenue Code (26 U. S. C. 2808 and 
8176). 

GEO. J. SCHOENEMAN) 
Cornrni ssi oner o f Internal Re1)enne. 

Approved June 2, 1949. 
THoMAs J. LAUNCH) 

Acting Secretary of the Treast)ry. 

(Published in the Federal Register tune 7, 1949) 

845516' — 49 19 



Regs. 18, $ 192. 7. ] 

REGULATIoNs 18, SEUTIoN 192. 7: Brewery 1949-12-13105 
T. D. 57oo 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 192. — 
FERMENTED MALT LIQUOR 

Amending Regulations 18 

TREASURY DEPARTMENTS 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Waghington 8o, D. C. 

To D& trict Supervi8ore and Ot&r8 Concernect: 

1. Section 192. 7 of Regulations 18 (26 CFR& Part 192), approved 

May 20, 1940, relating to fermented malt liquor, is hereby amended 

as follows: 
SEc. 192. 7. BEEwERY' BUILDING8. — Brewery buildings must be securely con- 

structed of substantial solid materials. It' there are buildings, or parts of 

buildings, used in the conduct of another business (except as authorized by 

section 192. 5) adjoining or constituting a part of the building on the brewery 

premises, such other buildings, or parts thereof, must be entirely separated 
from the brewery buildings by substantial, solid, and unbroken walls and floors, 

A similar separation shall be made in respect to bottling house buildings, where 
another business is conducted (except as authorized by section 192. 0). If beer 

is conveyed from the brewery to the bottling house by pipe line, the brewery 
premises must be adjacent or contiguous to the bottling house premises. If 
the brewery and the bottling house are adjoining, there shall be no interior 
communication between the two premises, and such premises must be separated 
by solid and unbroken walls and floors, except for authorized conduits, tunnels, 
a. nd pipe lines. All such buildings shall be so arranged and constructed as to 
afford adequate protection to the revenue and facilitate appropriate super- 
vision by Government oflicers. (Secs. 9157, 8170, I. R. C. ) 

2. It is found that compliance with the notice, public rule-making 
procedure, and efFective date requirements of the Administrative Pro- 
cedure Act (5 U. S. C. 1001 et seq. ) is unnecessary in connection with 
the issuance of these regulations for the reason that the changes made 
are of a liberalizing character. 

8. The purpose of the amendmcnt of section 192. 7 is to liberalize 
the requirements for the separation of brewery buildings from build- 
ings used for other purposes to the extent of deleting the provision 
for separation from the ground to the roof in a direct, vertical line. 
This amendment prescribes entire separation in such cases by sub- 
stantial, solid, and unbroken walls and floors. 

4. This Treasury Decision shall be efFective immediately. 
5. This Treasury Decision is issued under the authority contained 

in sections 8157, 8176, Internal Revenue Code (U. S. C. , title 26, 8157 
and 8176). 

GEO. J. SCHOENEMAN, 
Commissioner of Internal Revenue 

Approved May 24, 1949. 
TIIOMAS J. LYNCH& 

Acting Secretary of the Treasury. 
(Filed with the Division of the I&'cderal Regisbu May 91, 1949 8. , 2 ) , 8:52 a. m. ) 
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REOULATIUNs 20r SEcTICNs 194 12(6) r ETG. 1949 — 8-18066 
T. D. 5698 

TITLE 26 — INTERNAL Rr'. VENUE. — CHAI'TER I, SUBCHAPTER C, PART 194. — 
WHOLESALE AND RETAIL DEALERS IN LIQUORS 

Amending Regulations 20 

TREASURY DEPARTMENTI 
OFFICE OF COMMISSIONER OZ INTERNAL REVENUE, 

W&tsht'n&7ton o&r, D. C. 

To Dt'strt'ct 8ttpervt'sors, Collectors o j Interna/ Eevenue, and Others 
Concerned': 

1. On October 1, 1948, notice of proposed rule making regarding 
wholesale and retail dealers in liquors was published in the Federal 
Register (18 F. R. 5681). 

2. No objections to the rules having been received, amendments of 
subsection 194. 12 (b) and sections 194. 26, 194. 51, and 194. M of Regula- 
tions 20, approved June 6, 1940 (26 CFR, Part 194), are hereby 
adopted, 

3. These amendments are designed to reRect changes in procedure 
and interpretations of the regulations. 

SEC. 194. 12. LAwFUL SAI-Es BY RETAIL DEAEEB IN LIQIross. — ~ 

(b) Wholesale seles. — Where a retail dealer in liqnors accepts an order for 5 
wine gallons or more of distilled spirits or rvines, a transaction has been made in 
wholesale quantity, notwithstanding the order is filled and delivery is made in 
parcels of less than 5 wine gallons and on different dates. Except as provided 
in section 194. ()2, liability to special tax as a wholesale liquor dealer is in- 
curred where fry&& or more orders for 5 wine gallons or more are accepted under 
such conditions during a fiscal year, or where circumstances surrounding accept- 
ance of a single order show the person is engaged in business as a wholesale 
liquor dealer. Similarly, liability to special tax as a Ivholesale dealer in malt 
liquors is incurred by a retail dealer in liquors when he accepts orders for 5 wine 
galiqrrs or more of malt liquors. (Secs. 3254 and 3791, I. R. C. ) 

SEc. 194, 20. 'HALEs AT NATIONAI, )HILITABY KSTABLIBIIMENTS. — (u) Ezer&&pt from 
sp«i«l tax. — Post exchanges, ship's stores, ship's service stores and commis- 
saries established and conducted under regulations of a department of the 
Natiorral Military Establishment, and u~der the complete control of such depart- 
rnent, are not subject to special tax for the sale of liquors, provide&i sales are 
not made to the general public but are restricted to members of the military 
establishnrent and their guests. 

(b) 8abject to sp&ciut t&ra. — Special tax must be paid for the sale of liquors 
at eanteens, clubs, messes, and similar places rvhether or not located on premises 
of the National Military Kst;rblishment. (Sees. 3254 and 3791, I. R. C. ) 

SEc. 194. 51. MIssINo STAB&Ps, — («) Lost or destro&ie&L — If a special tax stamp 
has been lost or destroyed, the taxprryer should immediately notify the collector 
of internal revenue. A "Certificate in Lieu of Lost or Destroyed Special Tax 
St rmp" will be issued to the taxpayer who submits an affidavit showing to the sat- 
isfaction of the collector that the stamp was lost or destroyed. The certificate 
must be posted in place of the stamp; otherwise, liability for failure to post the 
stamp will be incurred. 

(b) 8eizcd by St&rte &sr&tl&ortties. — Where a stamp designated "Retail Dealer 
in Liquors" is seized by State authorities because it does not conform to the 
dealer's local license or permit (wine, or wine and beer), the collector will, 
upon request, issue a "Certificate in Lien of Lost or Destroyed Special Tax Stanrp" 
to show th:rt the dealer has paid special tax as a "Retail Dealer in Wine" or 
"ltefail Dealer in Wines and Malt Liquors, " as the case may require. However, 
rvhere a special tax stamp has been seized by State authorities because the dealer 
has operated in violation of loe;rl hrw, a "('ertifieate in Lien of Lost or Destroyed 
S»«ial Tax Stanrp" will not be issued by the collector. (Sec. 3791, 1. R. C. ) 
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SEc. 194. 58. CQRREGTIoNs CF ERECRs oN SPEGIAL TAx STAMPs DzscovEREO oN IN 

SPEcrzoN. — When an inspector ascertains that an error appears on the special 

tax stamp as to the name, ownership, address, etc. , he will require the taxpayer to 

prepare a new Form 11, designated "Amended Return, " showing the proper name, 

address, or other correction. Where a special tax stamp is issued in the name of 

an individual and the business is owned and conducted by a partnership from the 

beginning of the period of liability covered by the stamp, the names and addresses 

of all partners will be shown on the amended Form 11. The body of the amended 

Form 11 must show the reasons for requesting the correction of the special tax 
stamp. The inspector should also obtain the special tax stamp from the tax 
payer, giving him a receipt therefor on Form 1070 (which receipt shall be kept 
on the dealer's premises), and forward the amended Form 11, the special tax 
stamp, the duplicate copy of the Form 1070, and the inspection report to the dis- 

trict supervisor. Upon receipt of the amended Form 11, the special tax stamp, 
etc. , the district supervisor will examine the amended Form 11 to determine 
whether correction of the stamp is in order and all necessary data appear on ihe 
amended Form 11. If the district supervisor is satisfied that the papers are jn 

order, he will write or stamp the word "approved" followed bv his signature, jn 
anv available space on the face of the amended Form 11 and on the inspection 
report and forward the amended form with the special tax stamp to the proper 
collector of internal revenue. Upon receipt of these documents, the collector will 
make the proper correction on the special tax stamp, amend his Record 10 ac- 
cordingly, a. ttach the amended Form 11 to the original Form 11, and return the 
special tax. stamp to the taxpaver. (Sec. 8791, I. R. C. ) 

4. This Treasury Decision shall be effective on the thirty-first day 
after the date of. its publication in the Federal Register. 

(Sections 3254 and 8791 of the Internal Revenue Code (26 U. S. C. 
3254 and 8791). ) 

GEO. J. SCHOENEMAN& 
Commissioner of Internal Revenue. 

Approved March 25, 1949. 
THOMAS J. LYNCH& 

Acting Secretary of the Treasury. 
(Published in the Federal Register March 80, 1949) 

1949 — 8 — 18067 
T. D. 5694 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I SUBCHAPTE HAPTER C, PART 191. — 
IMPORTATION OF DISTILLED SPIRITS AND WINES 

Amending Regulations 21 

REGULATICNs 21( SEcTIQNs 191. 8 AND 191. 9 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington K, D. C'. 

To District Supervisors, Collectors of Intern l It 
of Customs, and Others Concerned: 

n erna evenue Collectors 

1. On October 29, 1948, notice of proposed rule making re ardin the 
rates of tax applicable to liqueurs, cordials, and similar corn ounds' 
Qavored wines; and other compounds and preparations w 
in the Federal Register (18 F R 6M6) 

2. After consideration of all such relevant matter as was resented 
by interested persons regarding the proposal, sections ]91. of Regulations 21 (26 CFR 191. 8 and 191. 9) 
follows: 

an 1 1. 9) are amended to read as 
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SEO. 191. 8. LiqUEUBs, CoEDIALS, AND SIMILAE CQMPoU iDS. — Liqueurs, cordials, 
and similar compounds, containing disti lled spirits, in customs bonded ware- 
house or imported into the United States are subject to an internal revenue tax, 
when withdrawn, at the rate of $9 per proof gallon, or wine gallon when below 

proof, an(1 a proportionate tax at a like rate on all fractional parts of such proof 
or wine gallon. Fortified or unfortified wines, containing not over 24 per centum 
of alcohol by volume, to which sweetening or flavoring materials, but no distilled 
spirits, have been added are not classified a. s liqueurs, cordials, or similar com- 

pounds, but are considered to be fiavored wines only and are subject to internal 
revenue tax at the rates applicable to wines. (Secs. 2800 as amended, 8080 as 
amended, 8176, I. R. C. ) 

SEO. 19L9. RATE oF TAx oN OTHER COMPOUNDs AND PREPARATIoNS. — Compounds 
and preparations, other than those specified in section 191. 8, containing distilled 
spirits, which are fit for beverage purposes, in customs bonded warehouse or 
imported into the United States are subject to internal revenue tax at the rate 
of $9 per proof gallon, or wine gallon when below proof, and a proportionate 
tax at a like rate on all fractional parts of such proof or wine gallon. Com- 
pounds and preparations, containing fortiped or unfortified unne, hut no distilled 
spirits, which are fit for beverage purposes and which are sold as wine, are sub- 

ject to internal revenue tax at the rates applicable to wines. (Secs. 2800 as 
amended, 8080 as amended, 8176, I. R. C. ) 

3. These amendments are designed to correct the regulations to 
conform to the intendment of section 3030(a) (2) of the Internal 
Revenue Code (26 U. S. C. 3030(a) (2) ). The efFect of the amend- 
ments is that on and after the efFective date thereof, internal revenue 
tax will be collected on imported liqueurs, cordials, flavored wines, 
coinpounds, and preparations (1) at the basic rate applicable to dis- 
tilled spirits (namely, $9 per proof gallon, or wine gallon when below 
proof), i f the products contain distiPed sp~'rits (as defined in section 
191. 3 of Regulations 21), or (2) at, the basic rates applicable to wines 
(namely, 15 cents per wine gallon when containing not more than 14 
per centum of alcohol by volume, 60 cents per wine gallon when con- 
taining more than 14 per centum und not exceeding 21 per centum of 
alcohol, @ per wine gallon when containing more than 21 per centum 
and not exceeding 24 per centum of alcohol, and $9 per wine gallon, 
or proof gallon if over 100 proof, when containing more than 24 per 
centum of alcohol) if the products contain fortified or unfortified 
Nine~ 0ut no distilled spiri ts, and are sold as wine. 

4. This Treasui'y Decision shall be efFective on ~lay 1, 1949, or on the 
thirty-first day after the date of its publication in the Federal Regis- 
ter, whichever date is later. 

(This Treasury Decision is issued pursuant to sections 2800 as 
amended, 3030 as amended, and 3176 of the Internal Revenue Code 
(26 U. S. C. 2800, 3030) and 3176) . ) 

Gzo. J. ScHozNEMAN, 
Commissioner of Internai Revenue. 

FRANK Dow, 
Acting Corrsraissioner of Customs. 

Approved March 28, 1949. 
TaoMAs J. LvNcH, 

Acting 8ecretary of the Treasury. 

(Published in the Federal Register April 1, 1949) 
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RKHULATIONS 28) SECTIONS 176. 16, ETC. 1949 — 6 — 13050 
T. D. 5691 

TITLE 26 — INTERNAL REV L REVENUE. — CHAPTER I, SUBCHAPTER C, PART 176. — 
DRAWBACK ON DISTILLED SPIR1TS AND WINES 

Amending Regulations 28 

TREASURY DEPARTMENT) 

OFFICE OF COMMISSIONER OF INTERNAL REVENUEi 
Washington 86, D. C. 

To D& trtct Supervisors and Others Concerned: 
1. Sections 176. 16(e), 176. 17(e), 176. 17o, 176. 21(b), 176. 92, and 

176. 57 of Regulations o8, approved August 29, 1940 (P6 CFR, Part 
176), are hereby amended. 

2. The purpose of these amendments is to eliminate the requirement 
for the preparation of Form 1600 Certificate of District Supervisor 
of Alcohol Tax Unit of Tax-Paid spirits or Wines Bottled Especially 
for Export. 

8. It is found that compliance with the notice, public rule-making 
procedure, and effective date requirements of the Administrative Pro- 
cedure Act, approved June 11, 1946, is unnecessary in connection with 
the issuance of these regulations for the reason the changes made are of 
an administrative nature only. 

SEc, 176. 16. BCTTLING GF DISTILLED SPIRITs oR WINES WITHGIIT BEcTIFIOATION 
BY REcTIFIERS AND PRCPRIETGRs oF TAX-PAID BoTTLING HOUsEs. — * 

(e) Action by district snpercisor. — The district supervisor shall forward Form 
28() to the Commissioner for use in connection with the examination of the claim 
for drawback on such spirits or wines. 

SEC. 176. 17. BQTTLING CF WINEs BY WINEMAKERs oR PRGPRIETCBs oF BCNDED 
STOREROOMs, — + 

(e) Action by district supernisor. — The district supervisor shall forward Form 
280 to the Commissioner for use in connection with the examination of' the claim 
for drawback on such wines. 

SEO. 176. 17o. AOTIoN BY DIGTRIOT SHPEBVISGR. — The district suPervisor shall for- 
ward Form 1684 to the Commissioner for use in connection with the examination 
of the claim for drawback on such spirits or wines. 

SEc. 176. 21. APPLIcATICN, FCRM 287. — * 
(b) Action by district snycrrisor. — The district supervisor shall forward to 

the Commissioner a copy each of Forms 122 and 287 and Form 1588, if any, for 
use in connection with the examination of the claim for drawback on such spirits 
or wines. 

SEC. 176. 22. REOTIFIcATION BY PERsoN OTHER THAN THE BCTTLEB. — Where dis- 
tilled spirits or wines intended to be bottled especially for export with benefit of drawback are to be rectified bv a person other than the bottler, the rectifier shall insert in each copy of Form 122, after the description of the packages to be 
dumped, a notice of intention as follows: 

"The above-described spirits (or wines) will, after rectification, be pack- aged and shipped to for bbttling (Name and address of bottler) especially for export. " 
When the spirits have been rectified and packaged, the rectifier shall insert in each copy of Form 287, before forwarding the same to the district supervisor, a notice of intention as follows: 

"The above-described spirits (or wines) rectified pursuant to Form 122, Serial No. , dated — --- —, 19, are to be shipped to for bottling especially for export. ' 
(Name and address of Dottier) 

After the packages have been properly stamped, the rectifier shall stencil or mark thereon, in addition to the other required marks or brands the words "for bottling especially for export. " Such packages shall then be deposited in the 
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export storage room pending release by the Government officer for shipment to 
the bottling plant, unless they are to be shipped immediately. The rectifier and 
the storekeeper-gauger, or designated officer, will proceed otherwise in accordance 
with the provisions of sections 176. 18 to 176. 21, inclusive, and in addition the 
rectifier will furnish the bottler with a copy of the Form 287. The district super- 
visor shall forward to the Commissioner a copy each of Forms 122 and 287 and 
Form 1888, if any, for use in connection with the examination of the claim for 
drawback on such spirits or wines. If the spirits or wines so rectified are to be 
transferred by pipe line to a contiguous tax-paid bottling house, the rectifier 
shall proceed in accordance with the provisions of this section, except that he 
shall insert in each copy of Form 287, before forwarding one copy to the bottler 
and two copies to the district supervisor, in lieu of the notice of intention above 
required, a notice of intention as follows: 

"The above-described spirits (or wines) rectified pursuant to Form 122, 
Serial No. , dated, 19, are to be transferred by 
pipe line to for bottling especially for 

(Name and address of bottler) 
export. " 

SEO. 176. 57. AGTIoN oN CI aIM. — The Commissioner will, upon receipt of the 
claim, Form lfi82 or Form 1, "&82 — A, from the district supervisor, examine the 
claim and the records of his oifice, Forms 122, 280, 287, 1588, and 1684 previously 
furnished him as provided by sections 176. 16 to 176. 28, inclusive, to determine 
whether the spirits or wines described in the claim have been fully tax-paid. 
If the Commissioner finds that such spirits or wines have been fully tax-paid he 
will approve the claim and schedule it for payment. If the claim is disallowed, 
the Commissioner will so notify the claimant and state the reasons therefor. 

4. This Treasury Decision shall be efFective on the date of. its pub- 
lication in the k'ederal Register. 

5. This Treasury Decision is issued under the authority contained 
in section 3179(b), Internal Revenue Code (U. S. C. , title 26, section 
8179(b) ) and sections 309 (a), (b), (c), (d) and. 318(i) of the TarifF 
Act of 1930, as amended (19 U. S. C. , 1809 (a), (b), (c), (d) and 
1813(i) ). 

DANIEL A BOLICHl 
Acting Cornrnissioner of Interna/ Eevenije. 

Approved March 8, 1949. 
TIIOMAS J LYNCH~ 

Acting Secretary of the Treasfbry. 

(Published in the Federal Register March 9, 1949) 

GA & GING MANUAL, SECTIONS 186 48& ETC. 1949-12 13107 
T. D. 5701 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, I'ART 186. — 
GAUGING MANUAL 

Amending the Gauging Manual 

TREASURY DEPARTMENT& 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 
Washington 88, D. C'. 

To D~'strict supervisors ar&o' Othrrs Coricerne&II 

1. On Febr»ary 1, 1949, notice of ploposed rule making regarding 
am&'ndlnc»t of the Ga»ging 31;lnual ("6 Ck R, I art 186), approved 
Nov&»»b& r 21, 1938, divas published in tile k'ederal Register 
(14 E. R. 4(2). 

'-'. After consideration of all such relevant matter as divas presented 

by interested persons reo;lrding the propos;ll, section 186. 61 of the 
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Gauging Manual (26 CFR, Part 186), approved November 21, 1M8, 

is hereby revoked and the following amendments of sections 186. 48, 

186. 62, 186. 75(c), 186. 77, 186. 80, 186. 82, and 186. 153 of. such Gauging 

Manual are hereby adopted. 
8. These amendments are for the purpose of insuring improved 

marking of packages of distilled spirits in order that they will be, 

properly identifiable for tax purposes; and eliminating the require- 

ment for marking on the Government head of each package the worg 

"Inspected, " and the name and title of the storekeeper-gauger, which 

data are considered unnecessary for proper identification of the spirits. 

The existing optional method of applying prescribed marks by means 

of stenciling is continued. 

SEO. 186. 77. WrrNORAWAL FQR BCTTrrNG IN BCND. — When distilled sPirits are 

withdrawn for bottling in bond before or after taxpayment, or for bottling in 

bond for export, there will be stenciled on the head of each package withdrawn 

for bottling the words "Withdrawn for bottling, " followed by the date of 

removal to the bottling house. Ão other marks will be required. Where the 

tax has been paid, the tax-paid stamp will be securely affixed to the package 
and canceled in accordance with the applicable provisions of sections 186. 119 
to 186. 129, inclusive. (Secs. 2808, 8176, I. R. C. ) 

SEc. 186. 158. MARKs AND BRAND8 CN WooDEN PAcKAGEB CF Dzsrixzmn Srxzzrs. — 
The marks and brands required to be placed on- wooden packages of distilled 
spirits by sections 186. 20, 186. 48, 186. 56, 186. 57, 186. 58, 186. 60, 186. 75, 186. 79, 
186. 82, and 186. 145 shall, notwithstanding the particular methods specifled 
therein, be plainly and durably burned, cut, imprinted, or stenciled on each 
package. Where the marks are applied by means of stenciling, the ink used 
shall be of a suitable quality to effect durability and legibility of the marks. The 
heads of the packages shall be sufficiently smooth and free from defects to permit 
the marks to be clearly and distinctively applied. The registry number and 
the Srate may be combined and abbreviated as "Calif — 708. " ( Secs. 2808, 
8176, I. R. C. ) 

4. Sections 186. 48, 186. 62, 186. 75 (c), 186. 80, and 186. 82 are modified 
by eliminating from the illustrations therein the word "Inspected, " 
and name and title of the storekeeper-gauger. 

5. This Treasury Decision shall be effective on the thirty-first day 
after its publication in the Federal Register. 

6. This Treasury Decision is issued under the authority contained in 
sections 2808 and 8176, Internal Revenue Code (26 U. S. C. 2808 
and 8176). 

GEO. J. SCHOE VEMAN) 
Commissioner o j Internal Revenue. 

Approved May 27, 1949. 
THoMAs J. LvNoH, 

Acting 8ecretary of the Treasury. 

(Published in the Federal Register June 8, 1949) 
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OLEOMARGARINE 8 

1949-1-13006 
MS. 330 

Schedule of oleomargarine produced and materials used during the month of 
jgovember, 19/8, as compared with, November, 1947 

November, 
1948 

November, 
1947 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Pounds 
62, 112, 430 

63& 597, 666 

Pounds 
74, 097, 688 

74, 262, 568 

Ingredient schedule of uncolo 
Butter flavor 
Coconut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Diacetyl 
Lecithin 
Milk 
Monostearine 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Peanut oil 
Salt . 
Soda (benzoate of) 
Sodium sulpbo acetate. 
Soya bean flakes 
Soya bean oil 
Vitamin concentrate 

Total. 

red oleomargarine: 
2, 076 
7, 654 
1, 510 

35, 321, 060 
92, 203 

331 
96, 441 

10, 513, 352 
57, 221 

294, 320 
247. 780 
271, 040 

29, 290 
281, 540 

1, 919, 122 
43, 019 
4, 183 

430 
13, 821, 626 

9, 632 

63& 013, 830 

281 
178, 934 
422, 890 

41, 717, 714 
126, 459 

165 
100, 360 

12, 522, 033 
87, 941 

244, 418 
245, 628 
335, 586 

57, 445 
125, 456 

2, 245, 680 
57, 587 

5, 820 

17, 101, 183 
11, 710 

75, 587, 090 

Total production of colored oleomargarine 

Total withdrawn tax-paid. 

ed oleomargarine: Ingredient schedule of color 
But ter flavor 
Coconut oil 
Color. 
Corn oil. 
Cottonseed flakes 
Cottonseed oil . 
Derivative of glycerine. 
Diacetyl 
Lecithin 
Milk 
Monostearine 
Neutral lard 
Oleo oil 
Oleo stock 
Peanut oil 
Balt 
Soda (benzoate of) 
Soya bean flakes 
Soya bean oil 
Soya bean stoarine . 
V! tamin concentrate 

TotaL 

10, 264, 607 

9, 399, 449 

248 
1, 884 
6, 430 

528 

5, 654, 903 
15, 640 

65 
16, 026 

1, 747, 974 
5, 255 

31, 071 
17, 187 

300 
11, 828 

318, 453 
5, 868 

500 
2, 586, 025 

1, 355 

10, 421, 540 

7, 708, 182 

3, 962, 373 

66 
1, 811, 440 

4, 162 
169 

3, 013 
2, 427, 935 

9, 402 
66 

6, 760 
1, 298, 751 

4. 404 
3, 429 
1, 714 

6, 600 
247, 209 

3, 206 

1, 972, 561 
10, 5&75 

921 

7, 810, 383 

'flli flgures are subject to revision until published in the Commissioner's annual report. 
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1949 — 4 — 13027 
MS. 331 

Schedule of oleomargarine produced and. materials used during the 
December, 19/8, as compared. icith December, 1947 

month of 

December, 
1948 

December, 
1947 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of uncolored oleomargarine: 
Butter flavor 
Citric acid 
Coconut oil 
Corn oil 
Cottonseed flakez 
Cottonseed oil 
Cottonseed stesrine 
Derivative of glycerine 
Diacetyl 
Lecithin 
Milk 
Monoztesrine 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Sodium zulpho acetate 
Boys bean flslres 
Soya bean oil 
Vitamin concentrate 

TotaL 

Total production of colored oleomargarine 

Total withdrawn tax-paid 

Pounds 
63, 972, 729 

60, 593, 060 

2i 080 

33, 419, 577 

96, 508 
251 

98, 904 
10, 720, 643 

57, 658 
350, 372 
286, 230 
260, 995 
30, 525 
14, 033 

1, 933, 010 
43, 956 
5, 749 

430 
16, 614, 985 

11, 564 

63, 972, 729 

10, 33o, 561 

9, 324, 490 

Pounds 
72, 368, 115 

69 095, 248 

296 

740 
178 

40, 185, 133 ' 
27 

117, 811 
284 

96, 645 
12, 290, 886 

76, 369 
401, 437 
340, 615 
289, 439 

71, 100 
51 

2, 227, 410 
55, 742 

5, 002 

17, 447, 319 
14, 764 

73, 621, 248 

6, 652, 878 

3, 496, 230 

margarine: Ingredient schedule of colored oleo 
Butter flavor 
Coconut oil 
Color 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Diacetyl 
Lecithm 
Milk 
Monostearine 
Neutral lard 
Oleo oU 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya been flakes 
Soya bean oiL 
Vitamin concentrate 

Total 

8, 695 
2, 093 

5, 149, 735 
13, 910 

44 
15, 115 

1, 910, 934 
6, 482 
4, 825 
6, 400 

725 
15, 072 

313, 516 
6, 066 

3, 061, 613 
1, 344 

10, 516, 850 

251 
1, 538, 544 

4, 559 
147 

2, 182, 694 
9, 458 

60 
5, 914 

1, 134, 414 
3, 387 

22, 942 
15, 346 
2, 400 
1, 100 

215, 250 
3', 322 

1, 591, 384 
823 

6, 781, 995 



291 [Misc. 

1949 — 6-13051 
MS. 332 

Bchedule of oleomargarine produced. and materials used during the month of 
January, 19/9, as compared ttvith January, 19' 

January, 
1949 

January, 
1948 

Total production of uncolored oleomargarine 

Total withdrawn tsx-paid 

Pounds 
69, 655, 755 

69, 750, 870 

Pounds 
80, 082, 790 

82, 880, 733 

Ingredient schedule of uncolo 
Butter flavor 
Citric acid 
Coconut oil 
Corn oil 
Cottonseed flakes 
Cottonseed oil 
Cottonseed stearine. 
Derivative of glycerine 
DiscetyL 
Lecithin 
Milk 
Monostesrine 
Neutral lard 
Oleo oil 
Oleo stesrlne 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Sodium sulpho acetate 
Soya bean flakes 
Soya bean oil 
Vitamin concentrate 

red oleomargarine: 
2, 121 

98, 020 

37, 641, 842 

94, 710 
56 

123, 187 
11, 609, 762 

65, 507 
433, 035 
317, 849 
242, 477 
30, 200 
8, 211 

2, 133, 309 
48, 148 

5, 556 
368 

17, 782, 467 
46, 841 

313 

I, 730 
32, 899 

44, 046, 835 

128, 314 
7, 230 

112, 553 
13, 632, 009 

94, 395 
448, 673 
416, 810 
296, 986 

71, 840 
389, 376 

2, 437, 200 
60, 038 

4, 877 

19, 214, 198 
12, 128 

Total 

Total production of colored oleomargarine 

Total withdrawn tsx-paid . 
Ingredient schedule of colored oleomargarine; 

Butter flavor 
Coconut oil 
Color 
Corn oil. 
Cottonseed oil 
Derivative of glycerine 
Diacetyl. 
Lecithin 
Milk 
Monostearine 
Neutral lard 
Oleo oil 
Oleo stock. 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean flake 
Soya bean oil 
Vitamin concentrate 

Total 

70, 683, 666 

11, 995, 971 

10, 585, 514 

703 
29, 900 
16, 629 
11, 558 

6, 422, 971 
17, 359 

9 
21, 167 

2, 035, 753 
7, 646 

30, 347 
23, 973 

1, 600 
8, 456 

375, 000 
7, 858 

112 
3, 302, 703 

1, 805 

12, 315, 549 

81, 408, 404 

7, 853, 276 

5, 025, 877 

81 
2, 135, 532 

5, 105 
235 

2, 671, 170 
7, 988 

131 
10, 329 

I, 343, 432 
4, 170 

33, 353 
28, 775 
5, 400 

15, 949 
252, 287 

3, 947 

1, 418, 434 
986 

7, 937, 304 



Misc. j 
292 

1949 — 8 — 13068 
MS. 333 

Schedule of oleomargarine produred and materials used during the month of 

February, 1gffg, as compared with February, 18/8 

February, 
1949 

February, 
1948 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of uncolored oleomargarine: 
Butter flavor 
Coconut oil 
Corn oil 
Cottonseed oil 
Cottonseed stesrine 
Derivative of glycerine 
Diacetyl 
Lecithin 
Milk 
Monostesr inc 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoste ofl 
Sodium sulpho acetate 
Soya bean flake 
Soya bean oil 
Vitamin concentrate. 

Total 

Total production of colored oleomargarine 

Total withdrawn tsx-paid 

Pounds 
63, 226, 829 

63, 677, 255 

3, 568 

95, 867 
32, 632, 149 

86, 475 
176 

109, 838 
10& 597, 842 

50, 795 
385, 404 
321, 916 
215, 943 
30, 530 
1, 084 

1, 930, 325 
46, 658 

4, 345 
405 

17, 744, 465 
10, 110 

64, 267, 895 

12, 813, 607 

11, 628, 202 

Pounds 
73 770, 024 

70, 382, 717 

305 
224, 115 

8, 306 
39, 980, 077 

36 
126, 569 

362 
109, 729 

12, 280, 277 
71, 286 

413, 342 
311, 217 
221, 794 
27, 565 

425, 899 
2, 241, 710 

56, 020 
4, 679 

18, 404, 442 
12, 877 

74, 915, 607 

6, 653, 169 

4, 684, 220 

Ingredient schedule of colored 
Butter flavor 
Coconut oil 
Color 
Corn oil 
Cottonseed oiL 
Derivative of glycerine 
Diacetyl 
Lecithin 
Milk 
Monostesrine 
Neutral lard 
Oleo oil 
Oleo nock 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean flskes 
Soya bean oil 
Vitamin concentrate 

TotsL 

ole omar ger inc: 
110 

6, 648 
14, 851 

6, 003, 321 
16, 496 

674 
22, 799 

2& 200, 519 
8& 011 

12, 750 
17, 400 
3, 750 
1, 236 

396, 309 
8, 103 

130 
4, 231, 933 

1, 920 

12, 946, 960 

95 
1, 054, 265 

6, 174 
284 

2, 799, 049 
8, 296 

20 

8, 627 
1, 175, 372 

2, 147 
19, 101 
13, 949 

2, 000 
16, 203 

210, 744 

3, 995 

1, 457, 754 
827 

6, 778, 902 



293 [Misc. 

1949 — 10-13090 
MS. 334 

Hchedule of oleomargarine tsroduced and materials used, during the month of 
tttarch, 19119, as cmngared totth ltfarch, 19/8 

March, 1949 March, 1948 

Total production of uncolored oleomargarine 

Total withdrawn tsx-paid 

Ingredient schedule of uncolored oleomargarine; 
Butter flavor 
Coconut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Diacetyl. 
Lecithin 
Milk 
Monostearine 
Neutral lard 
Oleo oil. . 
Oleo stearine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of). 
Sodium sulpho acetate 
Soya bean flake. 
Soya bean oil 
Vitamin concentrate 

Total. 

Total production of colored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of colored oleomargarine: 
Butter flavor 
Coconut oil 
Color . 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Diacetyl 
Lecithin. 
Milk 
Monostearine 
Neutral lard 
Oleo oil 
Oleo stock 
Peanut oiL 
Salt 
Soda (benzoate of) 
Soya bean flal-es 
Soya bean oiL 
Vitamin concentrate 

Total 

Pounds 
67, 435, 349 

67, 090, 617 

3, 210 

277, 235 
34, 729, 674 

92, 445 
169 

161, 732 
111 319, 362 

58, 984 
388, 159 
358, 057 
287, 967 

42, 340 
50, 769 

2, 032, 568 
46, 399 

5, 313 
385 

18, 894, 432 
357 10, 

68, 759, 557 

12, 749, 411 

11, S73, 294 

1, 197 

6, 033 
60, 294 

6, 089, 058 
15, 841 ' 

33 
25, 209 

2, 131, 067 
8, 884 
9, 250 

14. 800 
1, 850 
1, 446 

401, 672 
7, 103 

150 
4, 269, 349 

1, 982 

13, 045, 218 

Pounds 
65, 815, 374 

68, 673, 002 

208 
82, 985 
79, 432 

35, 475, 931 
109, 235 

313 
94, 855 

11, 066, 605 
64, 789 

201, 318 
141, 636 
252, 253 
16, 152 

873, 159 
2, 000, 696 

48, 314 
4, 056 

16, 164, 918 
10, 208 

66, 687, 063 

6, 020, 032 

5, 640, 245 

37 
234, 220 

4, 149 
4, 539 

3, 251, 946 
10, 498 

11 
7, 046 

1, 016, 626 
2, 592 

18, 280 
10, 794 

300 
43, 304 

182, 509 
3, 612 

1, 289, 677 
569 

6, 080, 709 



Misc. ] 294 

1949 — 12 — 13108 
MS. 38& 

Schedule of oleomargarine produced and materials used during 
April, 19ff9, as corn pared, tcith April, 19/8 

the month of 

April, 1949 APril, ]948 

Total production of uncolored oleomargarine 

Total withdrawn tsx-paid 

Ingredient schedule of uncolored oleomargarine: 
Butter flavor 
Coconut oil 
Corn oil 
Cottonseed oih 
Derivative of glycerine 
Discetyl 
Lecithin 
Milk 
Monostesrine 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Sodium sulpho acetate 
Soya, bean Sakes 
Soya bean oil 
Vitamin concentrate 

Total 

Total production of colored oleomargarine 

Total withdrawn tsx-paid 

Ingredient schedule of colored oleomargarine: 
Butter flavor 
Coconut oil 
Color 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Diacetyl 
Lecithin 
Milk 
Monoetearine 
Neutral lard 
Oleo oil 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 
Vitamin concentrate 

Total 

Pounds 
54, 678, 445 

54, 309, 399 

8, 835 

27, 576 
27, 450, 368 

85, 335 
92 

99, 139 
9, 089, 995 

47, 000 
371, 336 
272, 145 
242, 345 

40, 970 
576 

1, 680, 789 
37, 109 

4, 117 
480 

16, 17i, 018 
8, 437 

55, 637, 662 

11 075 977 

10, 409, 194 

4, 184 
40, 069 

6, 076 
425 

5, 320, 583 
13, 868 

12 
20, 383 

1, 892, 896 
7, 594 
9, 925 

15, 750 
2, 375 
I, 721 

348, 629 
6, 168 

3, 663, 587 
I, 674 

il, 355, 919 

Posada 
69, 408, 30i, 

70, 936, 056 

220 
13, 879 
74, 082 

33, 830, 072 
109, 838 

335 
104, 821 

11, 718, 083 
62, 545 
11, 177 
19, 256 

175, 159 
600 

I, 357, 664 
2, 004, 704 

52, 187 
I, 287 

20, 822, 633 
10, 930 

70, 369, 472 

6, 641, 297 

6, 017, 811 

35 
193, 990 

4, 444 
4, 410 

3, 533, 996 
10, 784 

11 
7, 169 

1, 110, 366 
3, 198 

41, 042 
209, 545 

3, 947 
I, 582, 860 

545 

6, 706, 342 



t Misc. 

TOBACCOQ 

1949 — 3-18020 
T. 227 

Statement of manufactured tobacco produced, by classes, during the month of 
november, 19/q8, as compared urith november, 191s7 

November, 
1948 

November, 
1947 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 
Snuff 

Total 

Pounds 
3, 871, 678 ' 

476' 
, 200 

268, 343 
3, 769, 686 
8, 721, 187 
3, 353, 741 

20, 460, 835 

Pounds 
3, 868, 411 

413, 689 
297, 557 

3, 465, 318 
7, 887, 765 
2, 883, 105 

18, 815, 845 

1949 — 5-130M 
T. 229 

Statement of manufactured tobacco produced, by classes, during the month of 
December, 19/8, as compared with December, 19/77 

December 
1948 

December, 
1947 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 
Snuff 

Total 

Pounds 
3, 131, 289 

454, 751 
241, 789 

3, 324, 400 
6, 830, 029 
3, 534, 631 

17, 516, 889 

Pounds 
3, 220, 933 

403, 733 
329, 669 

3, 200, 221 
6, 998 433 
3, 130, 241 

17, 283, 230 

1949-7-13058 
T. 281 

Statement of manufactured tobacco produced, by classes, during the month of 
J'anuary, 19fs'J', as compared with January, 19178 

January, 1949 January, 1948 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 
Snuff 

Total 

Pounds 
3, 107, 865 

475, 696 
227, 891 

3, 406, 115 
7, 385, 824 
3, 427, 486 

18, 030, 877 

Pou, nds 
3, 516, 378 

464, 117 
363, 354 

3, 3S3, 002 
8, 016, 503 
3, 488, 974 

19, 232, 328 

' skll figure are subject to revision until published in the Commissioner's annual report. 



Misc. ] 296 

1949 — 10 — 18088 
T. 288 

Statement of manufactured tobacco produced, by classes, during the month of 
february, 19)9, as compared ath February, 19/8 

February, 
1949 

February, 
1948 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoldng 
Sue 

TotsL 

Pounds 
3, 009, 434 

454, 286 
206, 868 

3, 097, 003 
7, 548, 300 
3, 260, 161 

17, 576, 052 

Pounds 
3, 521, 797 

453, 913 
334, 305 

3, 183, 326 
7, 791, 033 
3& 264, 989 

18, 549, 413 

1949 — 11 — 18099 
T. 285 

Statement of manufactured tobacco produced, , by classes, during the 
bsarch, 197k9, as compared kcith lid'arch, 19' 

month of 

March, 1949 March, 1948 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 
Snuil 

Total 

Pounds 
3, 729, 133 

534, 368 
213, 076 

3, 141, 423 
9, 567, 237 
3, 695, 195 

20, 880, 432 

Pounds 
3, 910, 307 

473, 297 
322, 183 

3, 560, 150 
8, 910, 408 
3, 878, 937 

21, 055, 287 

1949-18-18118 
T. 287 

Statement of manufactured tobacco produced, , by classes, during th, e 
April, 1949, as compared neith April, 197k8 

mon, th of 

April, 1949 April, 1948 

Plug 
Twist 
Fine-eut chewing 
Scrap chewing 
Smoking 
Snuii 

TotsL 

Pounds 
3, 365, 920 

457, 585 
201, 689 

2, 915, 108 
8, 534, 807 
3, 253, 556 

18, 728, 665 

Pounds 
4, 199, 537 

461, 587 
220, 184 

3, 376, 808 
9, 692, 591 
3, 389, 562 

21, 340, 269 



297 [Misc. 

CIGARETTES a 

1949~13028 
T. 228 

preliminary statement of small cigarettes removed for consumption during the 
month of December, 19lq8, as compared uith removals for the same month of 
1974~ 

Removals December, 194S December, 1947 

Tax-paid. 
Tax-free 

TotaL 

Number 
24, 897, 350, 011 
3, 184, 757, 592 

28, 082, 107, 603 

Number 
24, 945, 712, 201 

2, 997, 209, 786 

27, 942, 921, 987 

1949-5 — 18086 
T. 280 

Prefrfrrtrfnary statement of small cigarettes removed for consumptton during the 
month of January, 19li9, as compared with removals for the same month of 
19748 

Removals January, 1949 January, 1948 

Tax- aid T-. I' ~ 

Number 
27, 967, 149, 235 

2, 207, 564, 607 

Number 
27, 273, 180, 851 
3, 212, 577, 867 

Total 30, 174, 713, 842 30, 485, 758, 718 

1949-7-18059 
T. 282 

PreBminary statement of small cigarettes removed for consumption during the 
month of Pebrtsary, 19719, as compared with removals for the same ntonth, of 
19)8 

Removals February, 1949 February, 1948 

Tax-paid 
Tax-free 

Total 

Number 
25, 024, 281, 200 

2, 570, 416, 470 

27, 594, 697, 670 

Number 
23, 472, 484, 851 
3, 577, 822, 404 

27, 050, 307, 255 

' 411 figures are subject to revision until published in the Commissioner's annual report. 

845516' — 49 20 



1949-10-18089 
T. 934 

Preliminary statement of small cigarettes removed for consumption during the 
montk of 141arch, 19)9, as compared toith removals for the same month of 
19118 

Removals March, 1949 March& 1948 

Tsx-paid 
Tax-free 

TotsL 

Number 
31, 447, 908, 600 

3, 168, 313, 697 

34, 616, 222, 297 

Number 
29, 252, 186, 77P 
3, 196, 672, 68p 

32, 448, 859, 450 

1949 — 11 — 13100 
T. 986 

Preliminary statement of small cigarettes removed for consumption during the 
month of April, 19)9, as compared tcitk removals for the sante month of 19/18 

Removsle April, 1949 April, 1948 

Tax-paM 
Tax-free 

TotsL 

Number 
27& 307 056 2 1 5 

3, 567, 880, 110 

30, 874, 936, 325 

Number 
31, 617, 679, 245 

2, 422, 121, 631 

34, 039, 800, 876 

1949 — 13 — 18119 
T. 288 

Prehminary statement of small cigarettes remored for consumption during the 
month of stay, 19/9, as compared tcitk removals for the same montk of 19)8 

Removals Msy, 1949 Msy, 1948 

Tax-paid 
Tax-free 

Total 

Number 
30, 690, 544, 811 
3, 172, 404, 347 

33, 862, 949, 158 

Number 
29, 091, 662, 975 
2, 363, 442, 658 

31, 455, 105, 643 



LEGISLATION 

1949-9-18081 
H. R. 2, I'8. PUBLIC LAW 88, EIGHTY-FIRST CONGRESS 

[CHAI'TER 44, FIRST SESSION] 

An Act To suspend certain import taxes on copper 

8e it enacted by the Senate and H'ovse of Representatives of the 
United States of America in Congress assembled, That the import tax 
imposed under section 84M of the Internal Revenue Code shall not 
apply with respect to articles (other than copper sulfate and other 
than composition metal provided for in paragraph 1657 of the TarifF 
Act of 1930, as amended, which is suitable both in its composition and 
shape, without further refining or alloying, for processing into cast- 
ings, not including as castings ingots or similar cast forms) entered for 
consumption or withdrawn from warehouse for consumption during 
the period beginning April 1, 1040, and ending with the close ot 
June 80, 1050. 

Approved March 81, 1049. 

1949-9-18089 
H. J. RES. 206. PUBLIC LAW 85, EIGHTY-FIRST CONGRESS 

[CHAPTER 46, FIRST SESSION] 

Joint Resolution To maintain the status quo with respect to the 
exemption, t'rom the tax on transportation of persons, of foreign 
travel via Newfoundland. 

A'esolved by the Senate and H'oMse of representatives of the United 
States of America in Congress assembled, That section 8460(a) of 
the Internal Revenue Code (relating to the tax on transportation of 
persons) is hereby amended by inserting after the second sentence 
thereof a new sentence to read as follows: "A port or station within 
Newfoundland shall not, for the purposes of the preceding sentence, 
be consideretl as a port or station within Canada. " 

Src. o. The amendment made by this joint resolution shall apply 
to amounts paid for transportation on or after April 1, 1940. 

Approved March 81, 1040. 

1940-1P 18106 

H. J. RES. 186. PUBLIC LAW 50, EIGHTY-FIRST CONGRESS 
[CHAPTER 82, FIRST SESSION] 

Joint Resolution To extend the time for use of construction re- 
serve funds established under section 511 of the Merchant Marine 
Act, 1936, as amended. 

Eesotved by the Senate and Home of Eepresentat~'ves of the United 
States of America in Congress assenibted, That section 5 of an Act 

(299) 



300 

a roved August 8, 1947 (Public Law 884, Eightieth Congress), 
h t arine construction reserve funds established 

under section 511 of the Merchant Marine Act, 1986, as amended, is 

hereby amended by striking out "March 31, 1948" and inserting in 

lieu thereof "March 31, 1951". 
Approved April 20, 1949. 

1949 — 13 — 13117 

H. R. 3762. PUBLIC LAW 72, EIGHTY-FIRST CONGRESS 
[CHAPTER 139, FIRST SESSION] 

An Act To amend title 18, entitled, Crimes and Criminal Proce- 
dure, and title 28, entitled, Judiciary and Judicial Procedure, of the 
United States Code, and for other purposes. 

Be it enacted by the Senate and Home og Representatives of t4 
United States of Americ in Congress assemblect, 

SEc. 80. (a) Subdivision (1) of subsection (a) of section 1346 of title 
28, United States Code, is amended by striking out the semicolon 
immediately following the words "internal-revenue laws", and by 
inserting in lieu thereof a comma and immediately following such 
comma the words and characters as fol]ows: "(i) if the claim does not 
exceed $10, 000 or (ii)". 

SEc. 120. Section 2411 of title 28, United States Code. is amended to 
read as follows: 
I 2411. Interest 

(a) In any judgment of any court rendered (whether against the United 
States, a collector or deputy collector of internal revenue, a former collector 
or deputy collector, or the personal representative in ease of death) for any 
overpayment in respect of any internal-revenue tax, interest shall be allowed at 
the rate of 6 per centum per annum upon the amount of the overpayment, from 
the date of the payment or collection thereof to a date preceding the date of the 
refund cheek by not more than thirty days, such date to be determined by the 
Commissioner of Internal Revenue. The Commissioner is authorized to tender 
bv check payment of any such judgment, with interest as herein provided, at any time after such judgment becomes final, whether or not a claim for such payment has been duly filed, and such tender shall stop the running of interest, whether or not such refund check is accepted by the judgment creditor. 

(b) Except as otherwise provided in subsection (a) of this section, on all final judgments rendered against the United States in actions instituted under section 1346 of this title, interest shall be computed at the rate of 4 per centum per annum from the date of the judgment up to, but not exceeding, thirty days after the date of approval of any appropriation Aet providing for payment of the judgment. 
S 

Szc. 128. Subsection (a) of section 1141 of the Internal Revenue Code (26 U. S. C. , sec. 1141 (a) ), as amended, is amended by striking out the, words "circuit courts of appeals and the United. States Court of Appeals for the District of Columbia", appearing in such subsec- tion, and substituting in lieu thereof "courts of appeals". 
0 

A. pproved May 24, 1949. 
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