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The rulings reported in the Iaternal Revenue Bunetin are for tbe informatron of taxpayers and the'u counsel as 
showiag the tread of ofgcial opinion in the administration of the Bureau of Interual Revenue; the rulings other thea 
Treasury Decisions have noue of the force or effect of Treasary Decisions and do not commit the Department to 
any interpretation of tbe law which hss not been formally approved and promulgated by the Secretary of the 
Treasury. Each ruling embodies the administrative application ol the law aad Treasury Decisions to the entire 
state of facts upon which a particular case rests, It is especially to be noted that the same result will not neces- 
sarily be reached in another case unless all the material facts are identical with those of the reported case. As it is 
not always feasible to publish a complete statcmeut of the facts underlying each ruling, there cau be no assurance 
that any aew case is identical with the reported case. As bearing out this distinction, it may be observed that the 
rulings published from time to time may appear to reverse rulings previously published. 

Officers of the Bureau of Internal Revenue are especiagy cautioned against reaching a conclusion iu any case 
merely on the basis of similarity to a published ruling, and should base their judgment cu the application of aR per- 
tinent provisions of the law and Treastny Decisions to all the facts in each case. These rulings should be used as aid" 
in studying the law and its formal coustrucnon as made tn the regulations and Treasury Decisions previously issued. 

bt addition to publishiag all Internal Revenue Treasury Decisions, it is the policy of the Bureau of Internal Revenue 
to pubssb aB rulings and decisions, tncluding opinions of the General Counsel for the Bureau of Internal Reveaue, 
which, because they announce a ruling or decision upon a novel question or upon a question iu regard to which 
there exists no previously published ruling or decision, or fcr other reasons, are of such importance as to be of 
general interest. It is also the policy of the Bureau to publish aB rulings or decisions which revolre, modify, amend, 
or affect ia any manner whatever any published ruling or decision. In many instances opinions of the General 
Counsel for tbe Bureau of Iaternal Revenue are not of general mterest because they announce no new ruling or no 
ncw construction of thc revenue laws but simply apply rnlmgs already made public to certain situations of fact wlv'cb 

are without special signiftcancc. It ic not the policy of the Bureau to publish such opiaions. Therefore, tbe numbers 
assigned to the published opinions of the General Counsel for the Bureau of Internal Revenue are not consecutive. 
No unpublished ruling or decision will be cited or relied upon by any officer or employee of the Bureau of Internal 
'Revenue as a prccedcnt in the disposition o( other cases. Unless otherwise specilically iuaicated, all published 
ndings aud dedsioas have received the consideration and approval of the General Counsel tor thp Bureau of 
Internal Reveaue. 
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The Internal Revenue Bulletin service for 1929 wiH consist 
of weekly bulletins and semiannual cumulative bulletins. 

The weekly bulletins will contain the rulings and decisions to 
be made public and all Treasury Department decisions (known 
as Treasury decisions) pertaining to Internal Revenue matters 
The semiannual cumulative bulletins will contain all rulings 
and decisions (including Treasury decisions) published during 
the previous six months. 

The complete Bulletin service may be obtained, on a sub- 
scription basis, from the Superintendent of Documents, Govern- 
ment Printing Office, Washington, D. C. , for $2 per year. 

New subscribers and others desiring to obtain the 1919, 1920, 
and 1921 Income Tax Service may do so from the Superin- 
tendent of Documents at prices as follows: Digest of Income 
Tax Rulings No. 19 (containing digests of all rulings appearing 
in Cumulative Bulletins 1 to 5, inclusive), 50 cents per copy; 
Cumulative Bulletins Nos. 1 to 5, containing in full all rulings 
published since April, 1919, to and including December, 1921, as 
follows: No. 1, 80 cents; No. 2, 25 cents; No. 8, 80 cents; No. 4, 
80 cents; No. 5, 25 cents. 

Persons desiring to obtain the one issue of Sales Tax Bulle- 
tin for 1920, Bulletin ST — 1 — 20, and the Cumulative Bulletins 
for January — une and July — December, 1921, may procure them 
from the Superintendent of Documents at 15 cents snd 5 cents 
each, respectively, per copy. 

Persons desiring to obtain the Internal Revenue Bulletin 
service for the years 1922, 1928, 1924, 1925, 1926, 1927, snd 
1928 may do so at prices as follows: 

Cumulative Bulletin I — 1 (January — June, 1922) 40 cents 
Cumulative Bulletin I — 2 (July — December, 1922) 80 cents 
Cumulative Bulletin II — 1 (January — June, 1923) 80 cents 
Cumulative Bulletin II — 2 (July — December, 1923) 40 cents 
Cumulative Bulletin III — 1 (Sanuary — June, 1924) 50 cents 
Cumulative Bulletin III — 2 (July — December, 1924) 50 cents 
Digest No. 18 (January, 1922 — December, 1924) 60 cents 
Cumulative Bulletin IV — 1 (January — June, 1925) 40 cents 
Cumulative Bulletin IV — 2 (July — December, 1925) 35 cents 
Digest No. 17 (January — December, 1925) . 25 cents 
Cumulative Bulletin V — 1 (January — June 1926) 40 cents 
Cumulative Bulletin V — 2 (July-December, 1926) 30 cents 
Digest No. 21 (January — December, 1926) 15 cents 
Cumulative Bulletin VI — 1 (January — June, 1927) 40 cents 
Cumulative Bulletin VI — 2 (July — December, 1927) 40 cents 
Digest No. 22 (January, 1925 — December, 1927) 85 cents 
Cumulative Bulletin VII — 1 (January — June, 1928) 85 cents 
Cumulative Bulletin VII — 2 (July — December, 1928) 50 cents 

AQ inquiries in regard to these publications and subscriptions 
should be sent to the Superintendent of Documents, Government 

Printing Office, Washington, D, C. 
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INTRODUCTORY NOTES. 

Thc Internal Revenue Cumulative Bulletin VII — 2, in addition to 
Lll rlccisions of the Treasury Department (called Treasury decisions) 
curtaining to Internal Revenue matters, contains General Counsel's 
q&bunions, and rulings and decisions pertaining to income, estate, sales, 
;alrital stor k, and miscellaneous taxes, as indicated on the title-page 
&f this Bulletin, published in the weekly Bulletins (Volume VII, 
Mos. 27 — 53, inclusive) for the period July 1 to December 81, 1928. 
it «iso contains a cumulative list of announcements relating to deci- 
sions of the United States Board of Tax Appeals published in the 
Intermal Revenue Bulletin Service from December 22, 1924, to 
Occcmber 31, 1928. 

in& erne Tax rulings are printed. in four parts. Rulings under the 
Revenue Act of 1928 are published as Part I, the section headings 
;orrcsponding with the sections of that law and the article headings . orresponding with the article headings of Regulations 74. Rulings 
under the Revenue Act of 1926 are published as Part II, the section 
and article headings corresponding with the sec:ion and article heacl- 
ings of the Revenue Act of 1926 and Regulations 69. Rulings und. er 
lhe Revenue Act of 1924 are printed as Part III, the section and. 
article headings corresponding with the section and article headings 
of the Revenue Act of 1924 and, Regulations 65. Rulings under the 
Revenue Act of 1921 or earlier Acts are printed as Part IV, the section 
and article headings corresponding with the section and article head. - 
ings of the Revenue Act of 1921 and Regulations 62. 

ABBREVIATIONS. 

The following abbreviations are used throughout the Bulletin: 
A, B, C, etc. — The names of individuals. 
A. R. M. — Committee on Appeals and Review memorandum. 
A. R. R. — Committee on Appeals and Review recommendation. 
B. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bulletin. 
Ct. D. — Court decision. 
C. S. T. — Capital Stock Tax Division. 
D. C. — Treasury Department circular. 
E. T. — Estate Tax Division. 
G. C. M. — General Counsel's memorandum. 
1. ' — Income Tax Unit, 
M, N, X, Y, Z, etc. — The names of corporations, places, or businesses, accord- 

ing to content. 
Mim. — Mimeographed letter. 
MS. — Misceuaneous Division. 
O. or L. O. — Solicitor's law opinion. 
O. D. — Oihcc decision. 
Op. A. G. — Opinion of the Attorney General. 
i3. T. — Sales Tax Division. 
S. M, — Solicitor's memorandum. 
Sol. Op. — Solicitor's opinion. 
S. R, — Solicitor's recommendation. 
T. — Tobacco Division. 
T. B. M. — Advisory Tax Board memorandum. 
'l'. B. R. — Advisory Tax Board recommendation. 
T. D. — Treasury decision. 
x and y are used to represent certain numbers, and when used with the word 

"dollars" represent sums of money. 
l~'or additional information which will be of assistance in the use 

nf the Internal Revenue Bulletin service read the Introductory Notes 
to the latest Digest. 

uI I) 



Under the provisions of the Revenue Acts of 1924 and 1926i 
relating to appeals to the Board of Tax Appeals, the Commis- 
sioner may acquiesce in the decision of the Board or he may, 
if the appeal was heard by the Board prior to the passage of the 
1926 Act, cause to be instituted a proceeding in court for the 
collection of any part of a tax determined by the Commissioner 
to be due but disallowed by the Board, provided that such pro- 
ceeding is commenced within one year after final decision of the 
Board, As to appeals heard by the Board after the passage 
of the 1926 Act, the Commissioner may, within six months after 
the Board's decision is rendered, ffle a petition for a review of 
the decision by a Circuit Court of Appeals or by the Court of 
Appeals of the District of Columbia. In order tnat taxpayers 
and the general public may be informed as to whether or not 
the Commissioner has acquiesced in a decision of the Board of 
Tax Appeals disallowing a tax determined by the Commissioner 
to be due, announcement will be made in the weekly Bulletin 
at the earliest practicable date. Decisions so acquiesced in 
should be relied upon by officers and employees of the Bureau of 
Internal Revenue as precedents in the disposition of other cases 
before the Bureau. 
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9195 
9216 

VII-34-3862 
VII-29-3801 
VII-36-3881 
VII-38-3898 
VII-47 — 4001 
VII-41-3925 
VII-41-8938 
VII-44-3969 

VII-38-389S 
VII — 28-3794 
Vl 1-28-3794 
VII-36-3881 
Vli-42-3945 
Vii. -33-3847 
Vl! — 50-4027 
VII — 37-3889 
Vii — 29-3801 
V il-35-3872 
Vll — 35-3872 
V I I — 40-3917 
V if-37-3889 
Vii — 33-3847 
V il — 49 — 4017 
V il-49-4017 
V i 1-49-4017 
Vi I — 49-4017 
X' 1-36-3881 
Vll — 46 — 3988 
Vll-31 — 3828 
Vl I — 31-3SSS 
Vll-27-3785 
VJI-32-3836 
Vll-29-3801 
Vll-53-4045 
VII-28-3794 
XTII-35-3872 
VII — 38 — 3898 
Vll-31-3828 
VII-37-3889 
VII-38-3872 
VII-36-3881 
VII-86-3881 
VII-36-3881 
VII — 36 — 38S1 
VII-46-3088 
VII-46 — 3988 
VII-35-3S72 
VII — 46-3988 
VII-36-3881 
VII — 46 — 3988 
VII-35-3872 
Vll — 35-3872 
VII-49-4017 
VII — 35 — 3872 
VII — 38 — 3898 
VII-43-3955 
VII — 53 — 4045 
VII-35-3872 
VII-48-4011 
VII-35-3872 
VII — 29 — 3801 
VII — 29 — 3S01 
VII-37-BSBQ 
VII — 48-4011 
VII-46-3988 
VII-41 — 3925 

( 
VII — 32 — 3886 
VII — 32-3842 
VII-46-3988 
VII — 27 — 3785 
VII-27-3785 
VII-48-4011 
VII-47-4001 
VII — 43 — 3955 
VII-39-3906 
VI I — 39-3906 
VII-50-4027 
VII-49 — 4017 
VII — 49-4017 
VII — 49-4017 
VII-49-4017 
VII-43-3955 
VII-3~872 
VII-35-3872 

10 
2S 
45 
40 
13 
18 
18 

45, 
47, 49 

28 
1 

8, 46 
39 
51 
25 
34 
51 
27 
41 
37 
18 
5 

34 
21 
40 
21 
21 
32 

2 
33 
33 

18, 37 
42, 43 

28 
2, 18 

8 
8 

53 
52 
49 
43 
41 
41 
15 
15 
45 
45 

4 
45 
48 

16, 47 
12 

31, 43 
19, 48 

9 
49 
34 
6 
8 

17 
43 
34 
34 
12 

6 
33 
53 
44 
44 
33 
31 
31 

2 
20 
31 
17 
17 
40 

1, 44 
27, 49 

35 
42 
5 
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49 
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9221 
9 233 
9236 
9238 
9255 
9265 
9269 
9290 
9336 
9346 
9354 
9357 
9368 

9421 

9440 
9442 
9447 
9450 
9501 
9504 
9505 
9524 

550 9 
9582 
9596 
9598 
9599 
9605 
9615 
QG23 
9652 
9670 

9690 

9706 
9707 
9708 
9748 
9753 
9758 
9762 
977G 

9801 

9822 
9834 
9847 
9872 
9896 
9975 
9987 
10020 
10021 
1 
10061 
10082 
10175 
10176 
10180 
10184 
10202 
10212 
10230 
10231 
10261 
10266 
102S5 
10300 

10316 
10338 
10345 
10351 

10400 

10401 

10433 

10440 
10441 
1 044 6 
0449 1 

VII — 28-3794 
VII — 35 — 3872 
VII — 36 — 3881 
VII-28-3794 
VII — 28 — 3794 
VII-41-3925 
VII — 38-3898 
VII-35-3872 
VII — 28-8794 
VII — 48 — 4011 
VII-31-882S 
VI I-49-4017 
VII&3 — 3955 
VII-29-3801 
VII-29-3807 
VII-37-3889 
VII-43 — 3955 
VII — 36-3881 
VII-48-4011 
VII — 46-3988 
VI I — 28-3794 
VII — 27 — 3785 
VII-43-3955 

( 
VII — 35 — 3872 
VII — 35 — 3878 
VIi — 35 — 3872 
V II-29-3801 
VII-40-39 J 7 
VII-45 — 3980 
VII — 46-3988 
VII-48-4011 
VII-48 — 4011 
VII — 36-3881 
VII-46-3988 

-(- VII-43-3955 
VII-43-3967 
VII-40-3917 
VII — 37 — 3889 
VII-49- 4017 
VII-34-3862 
VII-35-3872 
VII — 29-3801 
VII — 27-3785 
VII — 35-3872 

f VII-39-3906 -"- (VII-39-3915 
VII-47-4001 
VII — 35-3872 
VII-33-3847 
VII — 53 — 4045 
VII — 35-3872 
VII — 41 — 3925 
VII-34-3862 
VII-36-3881 
VII — 28 — 3794 
VII — 49- 4017 
VII-41-3925 
VII-41-3925 
VII — 49-4017 
VII — 29 — 3801 
VII-39-39GG 
VII-40-3917 
VII — 36-3881 
VII — 36 — 3881 
VII-35-3872 
VII-38-3S98 
VII-45-3980 
VII-38-3898 
VII-31-3828 
VII — 42 — 3945 

f VII-40-3917 
$ VII 40-3923 

VII-53-4045 
VI I-34-3862 
VII — 28 — 3794 
VII-27-3785 

-( VII — 41 — 3925 
VII-41-3938 
VII-41-3925 
VII-49-401? 
VII-49-4023 
VII — 33-3847 
VI I-44-3969 
VII — 43-3955 
VI I-49-4017 

46 
13 
38 

8, 46 
40 
1 
4 

29 
26 
23 
12 
3 
7 

47 
47 
4 

38, 52 
6 

10 
17, 48 

31 
29 

7, 45 
20, 49 

20 
8 

28 
7 

29 
7 

31, 39 
17 
8 

22 
48, 51 
48, 51 

9 
14 
37 

29 
36 
12 
26 
19 
19 
30 

19, 48 
61 
51 

19 
23 
39 
12 
46 
49 
31 

17, 48 
15 
24 
34 
6 

34 
25 
41 
18 
38 
17 
11 

15, 36 
15, 36 

43 
15 
8 

27 
32 
36 

4, 37 
42 
42 
13 

14, 16 
26, 49 '3 
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10514 

10547 
10557 
10563 
10576 
10577 
10578 
10579 
10585 
10594 
10597 
10617 
10643 
10650 
10673 
10720 
10742 
10743 
10747 
10755 
10798 
10801 
10837 
10847 
10857 
10891 
10892 

10907 

10978 
10980 
10986 

11061 

11064 
11066 
11067 
11076 
11084 
11152 
11161 
11162 
11]G3 
11164 
11165 
11192 
11204 

11224 
11292 
11294 

11298 

11306 
11307 
11317 
11318 
11380 
11383 

11400 

11408 

11425 

11448 

11451 
11454 

11463 

11507 
11556 
11558 
11603 
11605 
11640 
11643 
11672 
11694 
11714 
11742 
11744 
11746 
11820 

VII-46-3988 -( VII-46-3996 
VII — 52&039 
VII-43-3955 
VII — 34 — 3862 
VII-49 — 4017 
VII-49-401 7 
VII-49 — 4017 
VII-43 — 3955 
VII-43 — 3955 
VI I-42-3945 
VII — 29 — 3801 
VII — 48-4011 
VII — 35-3872 
VII-37-3889 
VII — 3S-3898 
VII-53-4045 
VII-33-3847 
UII-37-3889 
VII — 35-3872 
VII-36-3881 
VII-49-4017 
VII — 49 — 4017 
VII — 40 — 3917 
VII — 29 — 3801 
VII — 34 — 3862 
Vll-40-3917 
VII-48 — 4011 

-( VI I — 34-3862 
VII-34-3867 
VII — 34 — 3862 
VII-34-3862 
VII-34 — 3862 
VII — 36 — 3881 
VII — 36 — 3886 
VII — 49-4017 
Vll-38-3898 
VII — 48 — 4011 
VII — 29 — 3801 
VII — 31-3828 
VII — 38-3898 
UII-45-3980 
VII — 45 — 3980 
VII45 — 3980 
VII-45 — 3980 
VI I-45-3980 
VII-41 — 3925 
VII — 53 — 4045 
VII — 53 — 4051 
VII-45-3980 
UII-41-3925 
VII — 27-3785 
VII-So&-3872 -( VII — 35-3878 
VII&8-4011 
VII — 38 — 3898 
VII — 35 — 3872 
VII — 29 — 3801 
Ull-33-3847 

-(- VII — 49-4017 
VII — 49 — 4023 
VII — 43 — 3955 
VII-30-3819 
VII — 30 — 382G 
UII-37-3889 

f UII-48 ]0]1 " 
I 9 II-48-4015 
VII — 39 — 3906 
VII 46-3988 
VII — 34 — 3862 
VII — 34 — 3867 
VII — 35-3872 
VII — 49 — 4017 
VII — 49 — 4017 
VII — 49-4017 
VII — 3? — 3889 
VII — 32 — 3836 
VII — 39-3906 
VII — 53&045 
VII-48-4011 
VI I-29-3801 
V I I-49-4017 
VII-29-3801 
VII-42 — 3945 
VII-41-3925 

41 
41 
12 
]0 
11 
14 
14 
28 
27 

14, 47 
'27 

24 
25 
35 
29 
43 

33, 51 
20 
4 

14 
6 

20 
14 
39 

1 
35 
27 
11 
21 
21 
28 
17 
29 
31 
31 
10 
49 
43 

28, 50 
15 
8 
5 
5 

16 
10 
11 
48 

19, 48 
19, 48 

5 
43 
19 

47, 53 
47, 53 

9 
14 
43 
22 
25 
35 
35 
16 
35 
35 
43 

12, 28 
12, 28 

35 
17, 48 

15 
15 
35 

8 
32 

23, 49 
52 
27 
30 

5 
37 
36 
3 
7 

47 
47 

Board of Tsx Appeals — Con 
11850 
11855 
11894 
11926 
11944 
11945 
11972 
11974 
11990 
11991 
11992 
12018 
12023 
12024 
12028 
12050 
12096 
12120 
12124 
12288 

12309 

12315 
12337 
12355 

12368 

12410 
12433 
12438 
12456 
12468 
12488 
12489 
12492 
12493 
12498 
12587 
12657 
12704 
12739 
12744 
12764 
12802 
12803 
12811 
12812 
12862 
12944 
12945 

12962 

12988 
12990 
13004 
13030 
13042 
13055 
13093 
13099 
13100 
13117 
13118 
13119 
13120 
13145 
13179 
13186 
13244 
13276 
13303 
13344 
13393 
13405 
13424 
13436 
13526 
13542 
13565 
13569 
13570 
13571 
13581 
13695 
13770 

VII-46 — 3988 
VII — 38 — 3898 
VII — 29 — 3801 
Ull — 29-3801 
VII — 37-3889 
VII — 53-4045 
VII — 34 — 3862 
VII&9-4017 
VII — 41 — 3925 
VII — 41 — 3925 
VII-41 — 3925 
VII-27-3785 
VII — 48 — 4011 
VII — 48-4011 
VII-41-3925 
Vll-36-3881 
VII — 45 — 39SO 
VII — 50-4027 
VII — 29 — 3801 
VII-40-3917 
VII — 37 — 3889 
VII — 37 — 3894 
VII-42-3945 
VII-52-4039 
VII — 33 — 3847 

( 
VII-37-3889 
VII — 37 — 3894 
Vl1-48-4011 
VII-37 — 3889 
VII — 32-3836 
VII — 40-3917 
Vl 1-48-4011 
VI I — 51-4033 
VII-51 — 4033 
VII — 51-4033 
Vll-40-3917 
VII-49 — 4017 
VII-48 — 4011 
VI 1-48- 4011 
U 11-50-4027 
VII — 35 — 3872 
Vll — 41 — 3925 
VII — 43 — 3955 
VII-38-3898 
VII-49 — 4017 
VII-35-3872 
VII — 35-3872 
VII — 41 — 3925 
VII ] 9-40] 7 
VII-49 — 4017 
VII-48-4011 
VII — 48 — 4015 
VII — 48 — 4011 
UII-33-3847 
Ull — 39-3906 
VII — 50 — 4027 
Vli-33-3847 
VII-48-4011 
UII ]] 3925 
VII-42-3945 
VII-4?~3945 
V II&6-3988 
VII-46-3988 
VII&6-3988 
Vi'-46 — 398S 
VII 42-3945 
UII 43 3o55 
UII ]6 3988 
VII-36-3881 
VII — 3~& 3872 
VII-49-4017 
VII-49-4017 
VII — 51-4033 
VI I-42 — 3945 
VII — 50-4027 
VI I — 40-3917 
VII-36-3881 
VII — 35-3872 
VII — 36-3881 
VII — 49 — 4017 
VII-49-4017 
VII-35-3872 
VII — 50 — 4027 
UII-37 — 3889 
V II-48-4011 

16, 47 
46 

3, 45 
16, 47 

17 
32, 51 

24 
10 
32 
32 
32 
39 
43 
43 
14 
31 
43 
50 
24 
22 
4 
4 

52 
34 

22, 49 
9, 23 
9, 23 '3 

22 
27 
39 

49& 52 
'32 
19 
19 
7 
8 

47 
9 

38 
40 
8 

32 
34 
21 
21 
37 
20 
20 

2, 4 
2, 4 

6, 40 
13 
37 
41 

30, 34 
1 

53 
6 
6 
6 

13 
17 
33 
38 
52 
37 
21 
40 
? 

39 
47 
28 
13 
22 
11 
27 
12 
27 
29 
31 
34 
17 
21 
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13830 
13927 
14005 
14034 
14365 
14370 
14387 
14452 
14577 
14690 
14868 
14924 
15000 
15235 
15310 
15610 
15687 
15888 
15928 
15996 
16011 
16025 
16097 
16342 
16929 
16959 
16985 
17002 „ 

17019 
17082 
17191 
17334 
17509. 
17646. 
17698 
17780 
17856 
17882 
17907 
17945 
18115 
18119 
18143 
18145 
18436 
18516 
18518 
18611 
18612 
18613 
18614 
18615 
18616 
18617 
18618 
18619 
18620 
18621 
18622 
1S623 
18624 
1&i 25 
18626 
18627 
18628 
1SG29 
18630 
18631 
18632 
18792 
18793 
19064 
19107. 
19138 
19152 
19156 
19271 
19279 
19619 
19783 

20046 

20047 

31, 50 VII-50-4027 
VII-35-3872 
VII-34-3862 
VII-35-3872 
VII-31-3828 
V I I-40 — 3917 
VII-35-3872 
VII — 35 — 3872 
VII — 41 — 3925 
V II 49-4017 
VII-37-3889 
VII-49-4017 
VII-27-3735 
VII-34-3862 
Vll-37-3S89 
VII — 45-3980 
VII-49-4017 
VII-5)3 — 4045 
VII — 49 — 4017 
VII — 49 — 4017 
VII-48-4011 
VII-43-3955 
VII-35-3S72 
VII-53-4045 
VII-37-3889 
VII — 48-4011 
VII-38-3898 
Vll — 49 — 4017 
VII — 48 — 4011 
VII-41-3925 
VII-40-3917 
VII-35-3872 
VII — 35 — 3872 
VII-35-3S72 
VII — 35 — 3872 
VII-35-3872 
VII — 49 — 4017 
VII-37-3889 
VII — 35-3872 
VII-48-4011 
VII — 48-4011 
VII-38-3898 
VII — 4S-4011 
VII — 32-3836 
VII-38-3S98 
VII-41-3925 
VII-41-3925 
VII-41-3925 
VII — 41-3925) 
VII-41-3925 
VII — 41-3925 
VII — 41 — 3925 
VII — 41-3925 
VII-41-3925 
VII — 41 — 3925 
VII-41-3925 
VII-41 — 3925 
VII-41-3925 
VII — 41-3925 
VII-41-3925 
VII-41-3925 
VII-41 — 3925 
VII-41 — 3925 
VII-41-3925 
VII 41-3925 
VII-41 — 3025 
VII — 41 — 3925 
VII — 41 — 3925 
VII-41-3925 
VII — 41 — 3925 
VII41-3925 
Vll 49 4017 
VII-41 — 3925 
VI I-29 -3801 
VII — 35 — 3872 
V 1 1-45-3980 
Vll-27 — 3785 
VI[ — 43 — 3955 
Vll-34-38G2 
X 11-38-3898 

/VII-44-39G9 
- ( Vll-44-3974 

lf Vll-44-3969 -- (VII 14 — 3974 

20048 

20128 
20230 
20287 
20308 

31 
5 

40 
31 
23 
11 
42 
47 
30 
4 

34 
]8 

20399 
21024 
21107 
21116 
21311 
21340 
22194 
22557 
22631 

24, 38 
29 
11 
47 
43 

3 
20 
47 
16 
8 

13 
19 
41 
22 
27 

23204 
23948 
24312 
24414 
24740 
25469 
25747 

26439 

26472 
26612 
27688 
28049 
28332 
28531 
29593 
30198 
30377 
32561 
34726 

11, 46 
4 

14 
26 
39 
25 

34, 44 
1, 25 Office decisions (I. T ) 20 

14 
18 
13 
4 
4 
6 

33 
31 
52 
53 
45 
53 
47 
50 
48 
52 
45 
53 
53 
50 
47 
46 
50 
51 
46 
51 
50 
52 
46 
53 
49 

( 

53 
45 
45 
14 
48 
29 
11 
21 
25 

7 
10 
38 
40 
40 
9 
9 

2420 
2421 
2422 
2423 
2424 
2425 
2426 
2427 

2429 
2430 
2431 
2433 

2435 
2436 
2437 
2438 
2439 
2440 
2441 

2443 
2444 

Oflice decisions (&Ig. ): 
80 
81 
82 
83 
84 
85 

Mimeographs 
3645 
3651 
3652 
3654 
3657 
3659 
3660 
3667 
3689 

Afiscellaneous 

Board of Tax Appeals — Con 
VII-44-3969 
VII-44 — 3974 
VII — 37 — 3889 
VII-40 — 3917 
VII — 32-3836 
VII-51-4033 
VI I-47-4001 
VII — 35 — 3872 
VII-29-3801 
VII — 35-3872 
VII — 53-4045 
VII — 35-3872 
VII-31 — 3828 
VII-47-4001 
VII-38-3S98 
VII — 38-3898 
Vll-35 — 3872 
VII-41 — 3925 
V II — 28-3794 
V II — 50-4027 
VI I-29 — 3801 
VII-43 — 3955 

( 
VII-49-4017 
VII 4~023 
VII-29 — 3801 
VII — 34-3862 
VII-41-3925 
VII-49 — 4017 
VII — 49 — 4017 
VII — 48- 4011 
VII-49-4017 
Vll-33 — 3847 
VII — 49-4017 
VII — 34-3862 
VII — 38-3898 

VII — 27-3788 
VII — 28-3796 
VII-29-3803 
Vll-29-3806 
VII — 29-3810 
VII — 30-3821 
VII-31-3829 
VII — 33 — 3852 
VII — 33-3853 
VII-34 — 3864 
VII — 37 — 3890 
VII-37-3891 
VII-39-3908 
VII-42-3946 
VII — 43-3960 
VI I — 46-3992 
VII — 46 — 3993 
VII-48-4014 
VII-49-4020 
VII — 49-4021 
VII-50-4029 
VII — 50-4030 
VII — 50-4031 
VII-51-4034 

VII — 28-3799 
VII-32 — 3846 
VII — 37 — 3895 
Vll-42 — 3953 
V II 47-4009 
VII-51-4037 

VII-27-3786 
VII — 30-3S23 
VII — 30-SS24 
VII — 30-3S25 
VII-30-3822 
VII-32 — 3837 
VII-32-3843 
VII-37-3897 
VII — 53-4046 

VII — 44-39)8 
VII-53-4052 

40 
40 
14 
9 

25 
25 
30 
27 
12 
16 
6 

82 
37 
12 
47 
49 
43 

2, 35 
49 
34 
50 
34 
42 

28 
40 
8 
8 

39 
8 

39 
46 
30 

2 
51 

128 
150 
186 
320 
248 
153 
94 

269 
294 
15S 
72 

146 
130 
106 
137 
147 
292 

72 
269 
282 
65 

109 
127 
63 

407 
408 
409 
410 
411 
412 

101 
57 
79 

103 
331 

82 
69 
87 

420 



CONTENTS OF CUMULATIVE BULLETINS (1. T. ) 1 TO 5, S. T. FOR 1929 AND 1921, INTERNAL 
REVENUE I — 1, I-2, H — 1, H — 2, IH-1, HI-2, IV-I, IV-2, V-l, V-2, VI-I, VI-2, VH-I, AND VH-2. 

Cumulative Bulletin. 

Income Tax: 
December, 1919 (No. 1) 
January — June, 1920 (No. 2) 
July — December, 1920 (No. 3) 
January — June, 1921 (No. 4) 
July — December, 1921 (No. 5) 

Sales Tax: 
1920 (ST. 1 — 20) 
January — June, 1921 
July — December, 1921 

Internal Revenue Bulletin: 
January — June, 1922 (No. I — 1) 
July — December, 1922 (No. I — 2) 
January — June, 1923 (No. II — 1) 
July — December, 1923 (No. II — 2) 
January — June, 1924 (No. III — 1) 
July — December, 1924 (No. III — 2) 
January — June, 1925 (No. IV — 1) 
July — December, 1925 (No. IV — 2) 
January — June, 1926 (No. V — 1) 
July — December, 1926 (No. V — 2) 
January — June, 1927 (No. VI — 1) 
July — December, 1927 (No. VI — 2) 
January — June, 1928 (No. VII — 1) 
July — December, 1928 (No. VII — 2) 

1 — 655 
656-1033 

1034-1368 
1869-1710 
1711-1996 

1-112 
113-265 
266-356 

1-383 
384-665 
666-956 

957 — 1. 276 
1277-1641 
1642 — 1949 
1950 — 2251 
2252-2528 
2524-2818 
2814-3026 
3027 — 8291 
3292-3557 
3558-3784 
3785 — 4052 

(x) 



BOARD OF TAX APPEALS. 

CUMULATIVE LIST OF ANNOUNCEMENTS RELATING TO 
BECISIONS OF THK UNITKB STATES BOARB OF TAX 
APPEALS PUBLISHKB IN THK INTERNAL REVENUE jHUL- 
LETIN SKRVICE FROM BKCKMBER 22, 1924, TO BECKM- 
BKR 31, 1MS, INCLUSIVE. 

VII — 53 — 4045 
The Cofnmissioner acquiesces in the following decisions of the 

United States Board of Tax Appeals: 

Taxpayer, Docket 
No. 

Board of Tax Appeals; 

Volume. Page. 

Aaron, Theodore 
Abattoir Realty Co 
Abbeville Cotton Mills 
Ackerman-Johnson Co 
Acme Mills, Inc 
Acme, Palmers & De M ooy Foundry Co 
Acorn Refining Co 
Adams, B. G 
Adams Motor Co 
Adamson, Charles B. , trustee 
Adaskin, Herman 
Adler Co. , The 
Adler, Siegrnund 

A. G. & S. Mining Co 
Aguilar Land Association, The 
Ajax Coal Co 
Ajax Enameling & Foundry Co 
Alabama Coca Cola Bottling Co 
Albia Box & Paper Co 
Alexander Manufacturing Co 
All America Cables, Inc ' 
Allen, H. A 
Allen, Mrs. H. A 
Allen et. al. , James A. , executors s 

Allen, Louis 
Alliance Milling Co 
Ailing & Cory Co. ' 
Alsop, Edward B. , estate of s 

Alsop, Edward H. , executor s 

Aluminum Flake Co 

130o5 
3346 

11903 
9265 
1598 
4211 
1929 
4361 
3522 

17780 
9591 

10847 
8078 

9229 
3718 
7476 
7343 
1164 
1907 
5656 
9092 
7290 
7289 
8690 
383 

15649 
6606 
6519 
6519 

8444 

12 
8 

10 
11 
6 

2 
5 
4 

10 
8 

10 

) s 
8 

7 
7 
1 
4 
9 

10 
7 
7 
8 
2 

10 
7 
7 
7 

556 
415 
646 
820 

1065 
1126 

253 
113 
589 
763 
460 
849 
787 

1260 
705 
305 

1280 
837 

1184 
347 
213 

1256 
1256 
693 

1313 
457 
574 
848 
848 

1193 

'Ruling No. 4045 includes all acquicscencc and nonscquiescence notices published in 
Revenue Bulletin service to and including December 31, 1928. ' Acquiescence relates to all issues except ss to tentative tsx. 

s Estate tax decision. 
~ Acquiescence relates to all issues except the third issue. 
t Estate tax decision; acquiescence relates only to 1912 trust. 

(1) 

the Internal 



Taxpayer. Docket 
No. 

Hoard of Tax Appeals. 

Volume. Page. 

American Auto Trimming Co. et al 3430 
American Box Co 5418 
American Colortype Co 7901 
American Cream of Tartar Co 2078 
American Fruit Growers, Inc 9043 
American-Hawaiian Steamship Co 4225 
American Lace Manufacturing Co 8293 
American Laoentelle, Inc 611 
American Manganese Steel Co 8145 
American Mills Co 1994 
American Packing Co. , Inc ' 1173 
American Photo Player Co 1290 
American Seating Co. ' 4772 
American Show & Entertainment Co 7679 
American Steel Co 8368 
American Stone Co 10898 
American Telegraph & Cable Co 2967 
American 3 Way Luxfer Prism Co. , Inc 5935 
American Trust Co. , administrator 2 12962 
American Valve Co 4696 
Ames, John S 8895 
Amigo Coal Co 11684 
Anderson & Gusiafson 1556 
Anderson & Lind Manufacturing Co 3074 
Anderson, Gustave E. , trustee 32561 
Anderson-Harrington Coal Co 743 
Anderson, Isabel 1394 
Anderson, John, estate of 32561 
Anniston City Land Co 1368 
Anthracite Trust Co. , administrator estate of John 

Joseph Brown, deceased 2 4947 
Antonoplos, George ' 3925 
Antonoplos, Kast 4013 
Appell et al. , Albert J. , executors 7041 
Appell, Jacob, estate of 7041 
Applegate, Ralph Andrew, executor 7970 
Aransas Compress Co 4378 
Archbald, jr. , et al. , R. W. , executors 4695 
Archbold, John F. , executor s 8629 
Archer Paper Co. , The 342 
Armstrong, Bird 3297 
Armstrong, E. A 232 
Armstrong, J. H 3297 
Arter Paint & Gls, ss Co 1574 
Arthurs, W. C 2468 
Art Metal Construction Co 4943 
Associated Dental Supply Co 5650 
Associated Gas & Electric Co 2296 
Atkins, Alma Foster 15485 
Atkins, Jolm B. , estate of 3377 
Atlantic Coast Line R. R. Co 4 10983 
Atlantic Coast Line R. R. Co 2505 
Atlas Tack Co 4725 
Atterbury, Grosvenor 5 

Aubrey, George A 
Auchincloss, J. Howland, executor 24312 

i Acquiescence in decision in so far as it relates to inclusion in invested capit 
taxpayer in 1015 for iuvention on which patents were pending, (2) $500 for couns 

' Estate tax decision. ' Estate tax decision; acquiescence relates to third issue of decision. 
4 Acquiescence relates to first issue of decision. 
4 Nonacquiescence notice in the case of Grosvenor Atterbury (C. B. IV-1, 4) recalled. 

6 
3 

10 
2 

11 
7 
8 
1 
7 
2 
3 
2 
4 
5 
7 
9 
2 
9 

13 
4 
9 
8 
3 
2 

10 
6 
5 

10 
2 

3 
3 
3 

10 
10 
10 
8 

8 
1 
6 
1 
6 
2 
3 

9 
9 
9 
2 
9 
1 
8 

11 
al of (1) $25, 

el fees. 

1007 
824 

1276 
847 
635 

13 
419 
575 
659 
460 
195 
419 
649 
954 
641 
242 
991 
571 
105 

1204 
1336 
598 
531 

1297 
1376 
759 

27 
1376 

526 

486 
1236 
1236 
1225 
1225 

705 
155 
483 
919 
634 
384 
296 
384 

1256 
3?4 
493 

1022 
263 
140 
140 

1193 
892 

1322 
169 
70 

947 
000 paid by 



Taxpayer. Docket 
Xo. 

Board of Tax appeals. 

Volume. Page. 

Auditorium Co 
Auerbach, Sale 
Austin, A. Plumer, estate of 
Authier, Joseph P 
Auto Specialties Ilanufacturing Co 
Autovent Fsn 8- Blower Co 
Avery, Thomas J 
Avon Mills 
Avon Street Trust 
Ayer, William P. F 

B 

4483 
1976 
9857 
2778 

10449 
15928 

240 
27688 

6246 
4459 

16230 

5 
2 

10 

9 
5 

ll 
7 
3 

10 

168 
67 

1055 
736 
455 
282 
958 
148 
558 
ll 

Bach, L. , estate of 
Backus 8t Sons, A. , jr 
Badger Talking Machine Co 
Bshr, W. A 
Bailey, John % 
Baillie, Alexander 
Baillie, Mrs. Alexaiider 
Baird, James 
Baird Alachine Co. , The 
Baker Lumber Co 
Bslaban 8: It. atz Corporation 
Balfour, Sir Robert 
Bs, mert, E. T 
Bank of Brady 
Bank of Commerce 
Bank of Hartsville, The 
Bank of Pvockingham 
Banns illanufacturing Co 
Barker, O. B 
Barnes Coal 8t Mining Co. and 

i%lining Co 
Barrow', Fletcher L 
Barry, E. J 
Barry, John Anthony 
Bartley, R. A 
Bartron, H. J 
Bass Publishing Co. , J P 
Bastrop Mercantile Co. , Ltd 
Bstson-Cook Co 
Baumann et al. , tlag, executors 
Baumhoif, George W 
Bay State Securities Co 
Beacon Coal Co. 1 

Becker, S. L 
Becker Bros 
Bccltcr Paper Co 
Bell, Janies A 
Bel', -Rogers 8: Zemurray Bros. C 
Bellamore, David H 
Bellingrath, W. A 

Belmont Sto. ie Co 

Columbus Coal 8: 

0 

Belridge Oil Co 
Belt Railway Co. of Chicago & 

Bcrni-, sr. , Thomas 
Bendheim, A. XI. , estate of 

t acnuics& i nce relates to second and third issues of decision. 
t acqutesccnce relet«s only to issues involving computation of n 

excessive depreciation re tored to income for 191S and 1919, 
et 

10687 
3777 

10239 
5020 
3901 
4784 
4788 
9398 
201 

8271 
5386 
2344 
3227 
1899 
4800 

999 
4682 

762 
3583 

3209 
3158 

99 
1724 
2628 
2 2l 

11 (-12 
8124 
5458 
6981 
1624 
86S5 

11894 
9949 

16954 
45o5 
SS59 
1220 
63S5 
2018 

12410 
28531 
6296 
42S9 
3100 
7". 64 

!ncome 

9 
6 
8 

10 
8 

12 
12 

4 
2 
2 
6 
2 
8 
8 

10 
1 
8 
1 
8 

3 
4 
1 
2 
4 
8 

12 
7 
6 
8 
8 
3 
9 
8 
9 

10 
7 
4 
8 
3 

12 
11 
9 
2 

1404 
590 
455 
687 
362 

1209 
1209 
399 

10S9 
907 
610 
747 

1099 
391 

73 
920 

1137 
1087 
1180 

891 
1221 

156 
1095 
874 

1262 
728 
529 

1191 
107 
892 

48 
280 

65 
1260 

028 
621 
687 

1188 
11 

1159 
127 
804 
255 
15S 

for 1918 and 1919 and 



Taxpayer. Doe@et 
Ko. 

Board of Tax Appeals. 

Volume. Page. 

Bcndheinr, Henrietta 
Bcndheirn, Juliu', executor 
Benham Ice Cream Co 
Bennic, George E. , estate of ' 
Bentley, J A. 
Benton County Hardware Co 
Berlin, Inc. , Irving 
Bermingham Lumber Co 
Bernard's, Itic. , George 
Bernd, John M 
Bernstein, . E. R 
Bernstein, Farmic H 
Bernstortf, Hans 
Bessell, Maxwell E 
Bessemer Investment Co 
Bettcndorf, Joseph W 
Bet tens, Albert 
Bickett-Swett Livestock Co 
Bickley, Milton H 
Big Rapids Electric Co 
Big Western Oil dz Gas Co 
Bills Bros. Memorial Corporation 
Bird, Samuel 
Birkeland, K. B 
Birmingham Trust k Savings Co. , executor 
Birn, Henry 
Bitter Root Stocl- Farm 
Bjornstad, Otto A 
Black & Yatcs, Inc 
Blackie, A. W 
Bla, ckstonc, D. L. , administrator 
Blair Veneer Co 
Blake, John A. L 
Blitzer, Max 
Bloch, J. H 
Blogg k Littaucr, Inc 
Bloom Bros. , Inc 
Bloomheld, Frederick 
Bludworth, Mrs. W. M 
Blue Ridge Overalls Co 
Blue River Placer Mining Co 
Blumentltal, S. J 
Boadwee, Isabelle M 
Boas, . Charles S. , estate of 
Bockhoff, Harry W 
Boericke Jz Runyon 
Bogart, Lacey L. , administrator Leon C. Riggs 

cata, te 
Boggs 4 Buhl, Inc 
Boggs, Mary Walker, executrix f 

Bolinger-Franklin Lumber Co 
Bonaparte, Ellen C. , estate of 
Bonneville Lumber Co 
Boone, D. W 
Boone& J A 
Boone, James D 
Boone, W F 

a Estate tsx decision. 

7963 
7964 
3401 

12962 
2512 
9896 
3049 
2654 
5410 
3340 
1258 
1258 
4054 
4971 
5295 
2035 
1488 
8347 

297 
14868 
7150 
1346 
6721 
3464 
7440 
610 

5777 
1. 8115 
3442 
2282 

10401 
6703 
7461 
5443 

10076 
5297 
9440 
6501 
6285 

10210 
6299 

17082 
10743 

1139 
3206 
2981 

1932 
9269 

18119 
12309 
12309 
2208 
8077 
1652 
3657 
3053 
3052 
3051 
3163 

8 
8 
5 

13 
5 

10 
2 
1 
8 
4 
6 
6 
8 
3 
8 
3 
2 

12 
1 
9 
9 
7 
4 
3 

1 
10 
12 

2 
2 

12 
5 
9 
3 
6 
3 

10 
6 
7 
6 
8 

12 
11 
2 
3 
3 

11 
11 
5 
7 
1 

9 
9 
9 
9 

158 
158 
97 

105 
314 
869 
377 

1201 
716 
291 
323 
323 
787 
567 

1011 
378 
535 
326 
544 
7'37 
427 

1182 
259 
209 
245 
416 
81 
20 

873 
747 
456 
886 
651 
696 
563 
427 
710 
298 
495 

1335 
166 

1205 
1205 
522 
560 
684 

668 
612 
824 
824 
541 
402 

1101 
489 
442 
442 
442 
442 



T axpapc r . Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Booth Furniture &l- Carpet Co 
Borcien, Spencer, estate of ' 
Burden, jr. , Spencer, executor l 
Bosshardt, Frarrk J 
Boston Store, Inc. , The 
Boston Structural Steel Co 
Botsford-Constantine &fc Tyler 
Boucher-Cortright Coal Co 
Boulden, Ch'rlcs H 
Buwen, Allan H 
Bownla n& J W 
Boyce L&'xtract Co 
Boyd, H. B 
Boyer Co. , B. F 
Boyne City Lunlbcr Co 
Boynton, Charles T. , estate of 

Boynton Gasoline Co 

George 

Rl ch- 

Bra, dley, W. C 
Bradshaw, Rosena W 
Brady, Eclwin H 
Braly-lccrguson Gin Co 
Brand, Alfrecl 
Bl'a, ncl Philip R 
Brandcis luvcstmcnt Co 
Branclcis k Sons, J. L 
Brarlclcnburg, Edwin C. , executor estate of 

M. Oyster, jr 
Brannum Lumber Co 
Bra, uer, Paul, estate of 
Brauer et al. , Mary B. , executors 
Bray, Elizabeth J. , adrninistratrix estate uf 

ard Bray 
Bray, Richard, estate of 
Brehmer, August F. W. , estate of ' 
Brehmer et al. , Otto T. , executors ' 
Brevoort Hotel Co 
Brewer Co. , I" 
Brewstcr Laundry 
Briggs 5& Turivas 
Bristol, P. L 
Britt, Benjamin T 
Britt, Mary A. , estate of 
Broadheacl, Almet N. , estate of 
Broa, dhea, d& Sheldon B. , estate of 
Broadhea, d, William A. , administrator 
Brodbeck, Lucy E 
Bronsou, W. S 
Brooks &r'c Sons, M. b 
Brown &i: Brown, Inc 
Brown, Kdrvard T 
Brown, K&hvin M 
Brown, Henry I 
Brown, James 
Brow&&, Jarncs Crosby 
Brown, John J&&seph, estate of l 
Broavlr, Rives S. , executor 
Bl'&&u n& I l'&atcher M 

l Estate taa decision. 

426 
5909 
5009 
44 6 
4216 
836 

975', ) 
11616 
6764 
7965 
2690 
7467 
6 o2 & 

6& 51 
5789 

10495 
840 

5342 
6&I09 
6910 

47 
5621 
&484 

99 
8572 
8432 
1545 
1546 

7390 
2886 

780 
780 

2801 
2801 
5844 
5844 

539 
78 

14005 
11672 
9173 
1905 
1904 
3897 
3896 
3897 

11647 
20527 

7747 

7994 
499 
6&5 

11161 
11224 

494 7 
6056 

11162 

6 
6 
6 

7 
1 

10 
7 
7 
2 
8 
9 

10 

1 
4 
7 
5 
5 
5 
8 
8 

4 
4 
9 
9 
1 
1 

10 
11 
10 
2 
2 
7 
7 
7 
8 
9 

10 
10 
6 
I 
4 

10 
10 

3 
4 

10 

SS6 
2o5 
255 

1262 
97i) 
602 

565 

1 
490 

1043 
526 
84 

1330 
180 
88'2 
294 

434 

111 
995 . 818 

1290 
297 
297 

1086 
1086 

108 
821 
579 
579 

42 
423 
423 
269 
417 
496 

62 
306 

53 
48 

414 
414 
414 
969 

1008 
510 
106 
895 
502 

1129 
1036 
1036 
486 

74 
1036 



Taxpayer. Docket. 
No. 

Board of Tax Appeals. 

Volume. Page. 

Brown, Warren E 
Brown Co. , H. H 
Brown Lumber Co 

Browne, Edward I. , estate of 

s r 

Busche, F. C 

Buss Co 
Butler Grocery Co. et al. , J'ames 
Butler, Inc. , John W 
Byfield, Gladys R 
Byron Shoe Manufacturing Co. , 
Bywaters, K. Hunter 
Bywaters, P. A 
Bywaters, R. S 

Inc 

C. 

Brownell, Walter D 
Brownfield, Maro 
Browning Co. , J. M. & M. S 
Brownsville & Matamoros Bridge Co 
Bruce & Human Drug Co 
Bruere, Henry 
Bruin Coal Co 
Bruner Woolen Co. , Inc 
Brunner, Arnold W. , estate of 
Brunner, Emma B. , executrix 
Brush, George De I~orest 
Buck, Ellen B. , estate of 
Buedingen, Robert 
Buena Vista Hardwood Co 
Buffalo Forge Co 
Buffalo Steam Puntp Co 
Bughcr, Frederick H. , estate of 
Bughcr et al. , Frederick McLean, executo 
Bull, Archibald H. , estate of 
Bull, Ernest M. , executor 
Bullard, Bernice K 
Bullock, H. E 
Burgess, Richard F 
Burgi, Oscar 
Burgio, A. E 
Burguieres Co. , Ltd. , J. M 
Burke Electric Co. ' 
Burkhart, , Rosa E 
Burkitt, George W. estate o' s 
Burley Tobacco Co. o Frar. kfort 
Burlington Overall Manufacturing Co. , Th 
Burns J. R 
Burns, Samuel 
Burn, W. s, W. J 
Burnside Steel Co 
Burr, Jerome P 
Burr Walt r 
Burtsell et al. , Bertram W. , executors 

2975 
7967 

12703 

c 
11184 
21634 

4937 
10995 

1037 
93 

129 
4055 

176 
7892 
3719 
3719 
6568 

12988 
5855 
2806 
8170 
8170 
6085 
6035 
6888 
6888 
7566 

13117 
1311 
5782 
4282 
8601 
1697 
2749 
2038 

21811 
2106 

12611 
8678 
4758 
8292 

13099 
13100 
2650 
9447 

10202 
10755 
2952 
5978 
1572 
989 
468 

6288 
6287 
6289 

4 
8 
9 

4 

6 
1 
1 
8 
1 
6 
5 
5 
9 

12 
6 
3 
5 
5 
9 
9 
7 
7 
7 

12 
8 
6 
4 

12 
5 

11 
8 

13 
2 
5 

18 
12 
8 

11 
11 
6 

10 

2 
4 
1 

1 
7 
7 
7 

56 
112 
719 

1870 

1191 
1164 
914 
320 
842 
787 
88 

881 
1185 
1135 
171 
484 
385 
508 
947 
947 

1155 
1155 
998 
998 
456 
51 

1134 
1297 

4 
879 
558 
275 

1158 
892 
143 

1008 
579 

1209 
20 

1005 
1005 
412 

1845 

266 
878 

1105 
19 

666 
495 
495 
495 

Cadillac Automobile Co. of Illinois 2657 
Cairns, J. J 18143 

t Acquiescence relates to issue 5, as to patent group No. 2, and issue 6, 
' Estate tax decision, 

5 
12 

604 
20 



Taxpayer. Docket 
)( o. 

Board of Tax Appeals. 

Volume. Page. 

California Brewing Association ' 
California Canneries Co 
California Delta Farms, Inc 
Callanan Road Improvement Co 
Camden (t- Burlington County Rv. Co 
Cameron, W. J 
Campbell, A. 0 
Campbell, Nigel Leslie 
Canaan, Harry and Kate 
Canton Art Metal Co 
Canton Steel Ceiling Co 
Cantrell Co. , The Fred 
Canyon Lumber Co 
Capel, A. W. E 
Capital City Investment Co 
Capitol Hotel Co. ' 
Capitol Park Hotel Corporation 
Capitol Securities Co 
Capitol Theatre Co 
Cnplis, Mary, deceased, estate of s 

Capps, Lina J 
Carbo Petroleum Co. 4 

Carey, C. 
Carlisle Garment Co 
Carmichael, D. L 
Carmichael, J. H 
Carney, Richard 
Carpenter, D. M 
Carpenter, John F 
Carpeni, cr, Mary J 
Carpenter, Mary J. , administratriz 
Carpenter, Maud E. , estate of 
Carroll Ch. a. in Co. s 

Carroll Mercantile Co. , J. S 
Carter Co. , W. n 
Cartier, 1l arren A 
Case Plow Works, J. I 
Cassidy Co. , Ir(c 

Celluloid Co 
Centadrink Filters Co. , Inc 
Central Amusement Co 
Central Auto Market 
Central States Coa'1 Co 
Chamber of Commerce Building Co 
Champion Coated Paper Co 
Champion Si( ve C() 
Ch. mufller, J. E 
( l);) )non Manufacturing Co. , James 
Chopin Laundry Co 

( 

( 

3903 

9820 
13803 
4991 
9313 
5631 
373 
304 

7111 
(112 
3141 
4917 
7069 
o376 
6610 

i (134 
7705 
3031 
6224 
6(20 
4451 
9524 
2482 
3632 

12061 
12493 
7027 

11072 
11073 
11071 
11070 
11070 

104 
4222 

11744 
689 

0605 
664 

0368 
85(8 

19459 
5214 
2418 

87 5 
0598 

19279 
870 

4039 
6803 
7650 

5 
2 
6 

12 
3 
9 
6 
1 
1 
6 
6 
3 
4 
7 
4 
4 

5 
8 
8 
4 
2 

12 
6 
3 
5 

12 
6 
8 
8 
8 
8 
8 
1 

7 

11 
8 

11 

6 
2 
( 

4 
11 
10 

1 
3 
8 

347 
109 

1301 
1109 
602 

1123 
561 
441 
720 
446 
446 

1067 
940 

1076 
033 
441 

1160 
75 

287 
983 

1271 
166 
539 

1119 
456 
455 
457 
675 
675 
675 
675 
675 

38 
1157 
849 
900 
981 
190 
989 
662 
886 
973 

1134 
720 
433 
656 
146 
959 
609 

) Acquiescence relates to deduction of contribution to State Brev. er. " Association and affu!ation with 
the llo(nar Co. 

s Acquiescence does not relate to that part of decision involving application of Ayers decision (1 B. T. A. , 
1133) . 

( Fstate tax decision. 
(Acqu'. cs(rance relates to all issues of decision except fourth issue. 
(Acquire(voco relates onl; to issues 2 and 4 in decision. 
eNonacquiesceuce notice m case of Carroll Chain Co. (C. B. Iv-l, 4) recalled. 

372"! l' — 29 — 2 



boarcl of Tax APPeals. 

Taxpayer. Docket 
No. 

Volume. Page. 

Charleston Security Co. , executor 
Chartiers Creek Coal Co 
Chatham ri'z Phenix National Bank 
Chattanooga Mattress Co 
Chatterton k Son 
Cherokee 0'chre Co 
Chicago Acceptance Co 
Chicago Fire Brick Co 
Chicago, Indianapolis ri'z Louisville Ry. Co 
Chicago Insulated Wire ri'z Manufacturing Co 
Chicago Railway Equipment Co 
Childs ri'z Co. , W. F 
Chisholm's Sons Co. , Wm. (Chisholm Shovel Co 
Chormann et al. , Agnes B. C. , executors 
Chorms, nn, Frederick, estate of 
Christensen, N. P 
Church rfz Hoiles Co 
Cincinnati Mining Co 
Citizens Loan Association 
Citizens National Bank 
Citizens Trust Co. of Utica 
Citry Park Brewing Co 
Clark, A. A. , estate of 
Clark, Grace Scripps and Rex B 
Clark, Harold B 
Clark, Lillie M 
Clark 4r Co 
Clark Co. , James T 
Cleveland Home Brewing Co 
Cleveland Snow-Church Co 
Cleveland Woolen Mills 
Coates, Jane B 
Coatesville Boiler Works 
Cobb, L. S 
Cockran, H. T 
Cocks-Cls, rk Engraving Co 
Codrington, Ethel M 
Coffm, Irene 

Coffin, Winthrop 

Coghlin Electric Co 
Cohn k Sons Co. , M. ' 
Cohn-Goodlnan Co 
Cole, Mrs. W. C 
Cole W. C 1 

Coleman, James F 
Colitz, Benjamin 
College Point Boat Corporation 
Collins, W. C. s, nd C. C 
Collins and wife, W. D 
Collinson, John W 
Columbia Theatre Co 
Columbus Bread Co 
Columbus Canning Co 
Columbus Coal ri'z Mining Co 
Colvert, Warner L 
Combs, W. H. , sr 

r Acquiescence relates to allorrancc of oincers' salaries. 

3843 
9652 

107 
3714 
6057 
9846 

12764 
11068 
11152 
2380 
8964 
4127 
1840 

10345 
10845 
4380 
8526 
8427 

412 
6148 
8378 
7978 

820 
536 

170? 
8049 
5785 
8660 

73 
169 

6029 
5456 
8608 

16097 
7186 
8801 
6604 
4685 
5980 

11556 
12498 
28049 

1879 
7361 
9238 
7167 
9184 
9133 
4891 
8004 

764 
5986 

11148 
550 

1414 
5828 
9582 
8209 
9170 

10182 

4 
10 

1 
4 
5 
9 

12 
10 
10 
10 
4 
8 
8 

10 
10 
7 
4 
8 
1 
5 
2 

10 
6 
1 
2 
9 
4 
5 
1 
1 
8 

9 
3 
8 
6 
8 

7 
7 
3 
8 

5 
7 
1 
8 
4 

10 
8 
6 

1269 
984 
460 
464 
105 
406 
150 
180 

1143 
1195 
452 
855 

1070 
920 
920 
625 

1067 
79 

518 
156 

1239 
925 

1085 
491 
555 
460 
856 

1291 
87 

234 
49 

429 

1242 

547 
215 
468 
415 
421 

702 

1071 

87 

475 
908 
903 
885 
947 
534 
102 
913 
561 
622 

1126 
1085 
891 
628 
249 
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Crarrr, Rose P. , czcrrrtrix 

Cravcns, Walter 
Crarvford Loan &t; Abstract 
Cray, Jam& s It 
Cravton, J. S. I' 

t Estste tss decision. 

0 C 

ramey &ls Johnson Co 
krmmercial Co. of Egypt, Inc 
lommercial Furniture Co 
lompton, Anna L. , executrix 
: . . rnpton, Horace F. , estate of 
;«nrstock-Castle Stove Co 
:oncord Electric Co 
krnlen, William J 
;onnecticut Electric Manufacturing Co 
;onnecticut, National Pavements, Inc 
;onnell, Ezra H. , estate of ' . "onnorized illusic Co 
mnover Co. , C. E 
farad Hardware Co 
conrad Shoe Co 
consolidated Electric Lamp Co 
Jonsumer's Coal Co 
mrrsumers Ice Co . 'or&tray, Adrian C 
mok, H. G 
mok, John I(' 

:ook, R. B 
ooper, A. I'. T. , estr&te of 

moper, A. T 
ooper, C. E 
ooper, Edrra 7 

moper, Sauruel 
~coper-L'r:, fran i&aval Stores C&( 

orbett, Elliott R 
orbett, Hamilton F 

mrbett, Henry L 
orman Co. 
orning Glass Works 
orsicana Gas cf: Electric Co 
otton Concentration Co 

mach, H. C 
~oulter, jr. , Charles J 
mvert, Esther Belle ' 
~ovington Cotton Oil Co 
~~tvell, Mat tie, and Mons Cowell, executrices 

estate Robert Cowell 
otvell, Robert, deceased, estate of 

"o. 'r, jr. , et al. , Alfred C. , trustees 
os&, Soplrra, G 

"raig Oil Co 

raik, John 
Cr:uupton, Katharine S. , executrix ' 
Crsmpton, Orson L. , estate of ' 
Crarrdall Horse Co 

Crsrre, Frederick G. , estate of 

11133 
5810 
6507 
8519 
8519 
3347 
4855 
815 

7549 
3448 

12368 
71(9 
9830 

11584 
597 
555 

8121 
12704 
1614 
1741 
6331 
3643 

12634 
3144 
2206 
2206 
959 

10068 
11S36 
16643 
11837 

il22 ( 

9826 
4499 
4625 

202 

20048 
5534 

691 
691 

o~0o 
2121 
9706 

20280 
2283 

11362 
11362 

(o24 
10695 
1 )8(4 
167S9 
10695 
15374 
16789 
83S1 
76S1 
h864 

11306 

3 
10 

3 
8 

11 
11 
4 
7 
1 
6 
8 

11 
7 
7 
8 
1 
1 

10 

9 
5 
4 
3 
9 
( 
4 
4 
1 
9 
8 
8 
8 

13 
9 
6 

1 
6 

12 
12 

8 
3 
6 
5 

2 
10 
10 
8 

9 

9 

52 
1163 

71 
26 
26 

114 
1027 
472 

1360 
1124 
1254 
213 

1234 
512 
798 
616 
851 
144 
664 
111 
916 
668 
21 

7&48 

126( 
12rl7 
615 
105 
438 
438 
43S 

75 
7(1 
565 
121 
103 
426 

1343 
1018 

432 
432 

lo22 
261 
823 
747 
157 
157 

1132 

437 

282 
403 

1o 

1375 
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Cremin, E. F 
Cremin, T. 0 
Crescent Cap Co. , Inc 
Crescent Coal 8t Mining Co 
Crews, C. W. , estate of 
Crews, David W. , estate of ' 
Crews et al. , Frank H. ' 
Crews, Kate Downing, administratrix 

Crider Bros. Commission Co 

Croker, jr. , Richard 
Crompton Building Corporation 
Crosby, Everett U 
Cross Investmeut Co 
Crossman, Earle L 
Crothers, R. A 
Crouse, Calvin 
Crowcll Corporation 
Crowell Lumber dt Grain Co 
Crown Hill Cemetery Association 
Crown Manufacturing Co 
Cruger Co 

Cuba Grapefruit Co. , Inc 

Cullinan, J. S 
Cullum, Louis W 
Cummings, W F 
Cunningham k Sons Co. , R. H 
Curlee, W. S 
Curtis, Frank G. , estate of 
Curtis, Harriet A. , deceased, estate of 
Curtis, Louis 
Curtiss, George W 
Cusack Co. , Thomas 
Cushman Manufacturing Co. , H. T 
Cuyahoga Co. , The 

9197 
9198 

10557 
2208 

981 
9010 
9010 

981 

( 

128 
5085 

13847 
6096 
4801 
3764 

799 

( 
7052 

19619 
5841 
8717 
5411 
366 

9450 
11974 

( 

7954 
15828 
16487 
5914 
2678 

10640 
7099 
1638 
4720 

442 
11164 
2827 
1987 
2143 
8721 

5 
5 

10 
5 
8 
8 
8 
8 

10 

12 
2 
4 
2 

10 
5 

11 
5 
6 

12 
11 

5 
8 
9 

10 
6 
6 
8 

10 
4 
8 
2 
3 

1164 
1169 

1 
541 
301 
949 
949 
801 

408 
1056 
1147 
510 
248 

670 
1327 
787 
826 

773 

37 
806 

260 

996 
334 

1404 
113 
557 
472 
185 

1036 
269 
828 

89 
401 

Daily News Publishing Co. , The 
Daiiy Pantagraph, Inc. ' 
Dalriada Realty Co. , Inc 
Dalton, Edward F 
Daiton Gymnasium and Swimming School, Inc 
Daly, David R. , estate of 
Dana Co. , Inc. , William B 
Daniel Bros. Co 
Darling, Jay N 

Ds, rtt Co. , C. E 
Davis C. 
Davis, I. M 
Davis, Mrs. W. E 
Davis, Sadie S. , executr x ' 
Davis k Andrews Co 

4158 
4126 
5275 
1657 
194 

1878 
11064 
10840 
6302 
929 

1372 
10299 
2616 
8219 
8877 
2691 

4 
9 
5 
2 
1 
3 

11 
7 

8 
5 

10 
2 
8 
9 
2 

31 
1173 
905 
615 

54 
1042 

90 
1086 
499 
276 

76 
1283 
859 
981 

1212 
328 

t Estate tax decision. 
' Acquiescence relates only to determination of paid-in surplus st date of organization and rates of 

depreciation. 
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Davis Co. , The 
Davis Yarn Co. , Inc 
Dean, Annie L 
Deck Clamp Tank Co 
Deerland Turpentine Co 
Delano, Eugene, estate of 
Delano, Moreau 
Delano, Moreau and William A. , executors 
Delatour Beverage Corporation 
DeLisser, Horace, estate of 
Deltox Grass Rug Co. s 

Denholm & frlcKay Co 
Dental Co. of America 

Denver & Crown Hill Ry. Co 

Des Cognets, sr. , Louis 
Deshler Hotel Co 
Des itioines improvement Co 
Detroit Egg Biscuit & Specialty Co 
Detroit Vapor Stove Co 
Deutsch, Julius W 
De Van & Co 

-( 

-( 

Dewey, Mildred McLean 

Dibble, Leon iN. , executor ' 
Dibble, Louis N. , estate of ' 
Dicensr(, I'ellipo 
Dickey Grocery Co. , L. Z 
Dickinson, E. E 
Diesing, Fred D. , executor 
Dietrieh, Gustav 
Dietriek, Herman T 
Di!1, i. eel is 
Dilling Cotton Mills 
D!l Bros. & Co 
Dixie Manufacturing Co 
Dobson, James 
Dockum, Harry A 

Doernbecher Manufacturing Co 

Doherty & Co. , Ben C 
Domenico Fante's Sons, inc 
Don" ghey Real Estate & Construction Co 
Donaldson iron Co 
Donalson, Erie M. , executor ' 
Donalson, John E. , ests, te of ' 
Douglas, George P. and Bessie P 
Douglas Park Joel-ey Club 
Douty, F. A 
Dowling, Robert E 
Downing Co. , T. D 
Duncan Co. , J 
Dunn Co. , John A 
Dunson Mills s 

Durabilt Steel Loci er Co 
Durkin, P. I'rank 
Dustin, Annie Iti. , e-late of e 

Dyer et al. , George R. , executors ' 
l 8. 1ait' rax (loci !l'll. 
carl((i, . - l ll«rcl, ucs to first issue in decision. 
s ac, (ui, l 'urr lr'I:1(cs to issue with rc. trcCl tc Statute OfllmitatlnnS 
( jrsIql, , uls di cl lvu; ac(rufescence rclstcs to third issue of decision. 

5497 
6885 
1552 

i!227 
6182 

15610 
11165 
156iO 
10892 
2459 
6926 

648 
3381 

118 
532 

81i2 
5025 
8573 

10563 
5663 
3005 
8630 
5040 

10012 
2528 
2528 

13526 
156 

5193 
548 

8367 
9(80 
4568 
i ('l4 
85(5 
4(5 
868 

8874 
i4387 
!9152 
10800 
4468 
1050 

1629 ~ 

1629 
288 

5788 
18829 
11449 

2276 
8io2 
7020 

17019 
8121 
3644 
8629 
8851 

6 
8 
3 

10 
4 

10 
10 
10 
12 
2 
7 
2 
8 
6 
7 
7 
7 
9 
4 
2 
7 

9 

6 
6 

11 
1 
8 
1 

10 
6 
3 
2 

1 
1 

11 
11 
11 
2 

9 
6 
6 
1 
9 
9 
8 
2 
9 
S 

10 
5 
4 
8 
5 

281 
299 
896 
191 

1236 
1036 
1086 
1086 
412 
102 
811 
444 
348 
773 
286 
158 
279 

1865 
1043 
729 
94 

1155 
782 
732 
620 
10S 
722 
507 
141 

1371 
65 

127 
988 
641 

1082 
89 

248 
812 

1098 
766 

1081 
455 
455 

496 
218 
676 
469 

121'. ; 
955 

1150 
239 
743 
919 
711 
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Eagle Shoe Manufacturing Co. , Inc 
Earle, Ellis P 
East Market Street Hotel Co 
Eastern Shoe Manufacturing Co 

Eastland, Thomas B 
Eaton, Charles F 
Eaton Ezr Z 
Eaton, Malcolm H 
Eckstein, Elsie S 
Eckstein Louis 
Edgar, Clinton G 
Edmonds, Jeanne, executrix 
Edmonds, John W. , estate of 
Edmunds, J. M 
Edwards Walter A 
Egan k FIausman Co. , Inc 
Eggink, Henry 
Ehrlich, jr. , Franz, estate of 
Einler L Amend 
Elba Manufacturing Co 
Electro Magnetic Tool Co 
Elias ds Pol'o. , Inc. s G 
Elliott W. EI 
Elm City Cotton Mills 
Elm City Nursery Co 
Elmhurst Investment Co 
El Paso k Southwestern Co 
El Paso Electric Co 
El Paso Electric Ry. Co 
Elsasser, Nelson A. , executor ' 
Empire State Finance Corporation 
Englander, A. L 
Engleman, F. J 
Engleman, M. S 
Ennis-Brown Co 
Entress Brick Co 
Erwin, J. C 
Erwin, Mrs. J. C 
Escaville, jr. , William M 
Essanbee Mines Co 
Ettenson Winnig Dry Goods Co 
Evans, Leroy G 
Evans, W. L 
Evens dt Howard Fire Brick Co 
Eves, J. C 
Eyestone, Frank E 
Evsenbach, Oscar K 

F 

Fairchild, Marcus D. , estate of 
Fairchild, Nellie B. , executrix ' 
Faitoute Iron 5t Steel Co 
Falketind Ship Co 
Faltico, George 
Farlow, Samuel, estate of ' 
Farm Implement Co 

s Eistate tax decision. 

5593 
13565 
8664 

12163 
4240 
9762 
2685 
2684 
2686 

679 
1171 
9354 
3940 
3940 
1842 

10021 
581 

6413 
4695 
2270 
6995 
7096 

11954 
10639 
7636 
6503 

22557 
672 

7049 
7048 

11448 
6805 

802 
6193 
5981 
8471 

10006 
10251 
10250 
2333 
2208 

362 
7347 
3221 
6797 
1669 
6463 

21107 

19022 
19022 
10547 
3706 
1601 
7268 
9823 

4 
12 
11 
8 
3 

10 
2 
2 
2 
2 
2 

10 
4 

1 
10 

1 
7 
4 
2 
6 
7 

10 
9 
5 
6 

11 
2 

10 
10 
12 
6 
1 
8 
8 

10 
9 
7 
7 
3 
5 
3 
5 
3 
8 
2 

12 
10 

9 
9 

11 
6 
3 
7 
6 

24 
96 

796 
1169 

41 
1245 
463 
463 
463 

19 
19 

110 
967 
967 
998 
39 

556 
152 
483 
603 
74 

290 
508 

1404 
309 
89 

101 
44 
79 
79 

681 
1322 
760 

1239 
1289 
1248 

588 
919 
919 
51 

541 
897 
806 

1180 
867 
115 

1232 
716 

416 
416 
818 
44 

726 
172 

1069 
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Farmers & Merchants National Bank 
Farmers & Merchants National Bank of Nocona, 

T ex 
Farmers & Merchants State Banl- 
Farmers Bank & Trust Co. , executor ' 
Farmers' Cooperative Association 
Farmers Cooperative Co 
Farmers Elevator Co 
Farmers' Fuel Co 
Farmers Loan & Trust Co. , administrator~ 
Farmers' Loan & Trust Co. and Isabelle W. Tilford, 

executors 
Faroll-Bittel Co 
Fear & Co. , Inc. , Fred 
Federal Bearings Co. , Inc 
Federal Holding Co 
Federal Plate Glass Co 
Feldman, David 
Fell, A. H 
FcRows Medical Manufacturing Co 

Fenner, Charles E. and Virginia S 
Ferry Market, Inc 
Fibre Container Co 
Fibre Yarn Co 
Ficklen Tobacco Co. , E. B 
Fidelia Investment Co 
Fidelity Trust Co 
Finance Exploration & Development Corporation 

of America 
Finck Co. , Henry 
Fir. k Co. , George A 
Finsilver, Charles 
Fippin, E. O 
Firestone, Esther 
First National Bank of Durant, Okla 
First National Bank of Evanston, V yo 
First National Bank of Fort Dodge, Iov-a 
First National Bank of Goodland, Kans 
First National Banl- of Los Angeles 
First National Bank of Marlow, Okla 
First National Bank o'f Rock Rapids, Iowa 
I'irst National Bank of Sleepy Eye, Minn 
First National Bank of Stoughton, ~Wis 

First State Bank 
Fisher, Carl G 
Fitchburg Steant Engine Co 
Flaxlinum Insulating Co 
Flenung, C. F. , estate of ' 
Fleming et al. , Edlnund H. , executors ' 
Fletcher, Cha, ries H. , estate of ' 
Flint, Ernest P 
Flint River Brick Co 
Florence Mills, Inc 
Florida Grocery Co 
Foer Wall Paper Co 
Foley, D. 0 
FontiIts Shoe Co 
Foib«s, Rose D 

5570 

12990 
1811 

10914 
654 

16342 
13424 

210 
1399 

3286 
737 

9327 
9233 
2003 

=1055 
5604 
2089 
5592 
8980 
2216 
3671 
7475 
7244 

10440 
983 

4920 

6805 
4339 
1369 
6468 

9SO 
740 

6918 
19 

8021 
1280 
2817 
9889 

687 
2334 
2790 
2581 
7594 

433 
5120 
7212 
7212 
7856 

17945 
746 

10388 
151 

10103 
18118 
9944 

10236 

10 
2 

10 
7 

13 
13 

1 
3 

3 
1 
9 
9 
1 
6 
3 
7 

6 

5 
5 
9 

10 
10 

2 

6 
4 
5 

2 
2 
6 
1 
7 
5 
6 
9 
6 
7 
2 

7 
1 
5 
9 
9 
9 

12 
2 
9 
1 
9 

12 

709 
130 
43 

657 
1080 
1079 
1058 

97 

884 
467 

34 
1063 
1144 
351 
434 
263 
232 

167 
575 
479 

51 
512 
411 

1322 
1188 

76 
391 
350 
809 
545 

9 
817 

1174 
850 

29 
816 

84 
586 

1176 
968 
242 
676 
419 
419 
514 

20 
31 

579 
412 
377 

51 
1098 
209 

t l. state tss decision. 
s Nonscquiescence notice in this case, published in Cumulative Bulletin IV-2, recalled, 
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Forbes, W. S 
I"orgeus, J. W 
Forrester, D. Bruce 
Forrester, W. S 
Forrester-i%ace Box Co 
Forstmann, Julius 
Fort Orange Paper Co 
Fort Wayne Engineering 8z Manufacturing Co 
Fort Worth Warehouse A Storage Co 
Foster k Glassell, Ltd 
Fostoria Milling k Grain Co 
Fowler, sr. , J. S 
Fox River Iron Co 
Francesconi!lc Co. , J. C. ' 
Fran ci, T. T, '- J- 
Frankel, Osmond K. , executor s 

Frankel Inc. Sol 
Frankle!ic Tilton, Inc 
Franklin, Wirt 
Franklin Mills 
Frank-Sievers Undertaking Co 
Fraser, Arthur C 
Praser Brick Co 
Fraser, George H 
F~razer Fred 1 

Freedom Oil Works Co. 

Freeland Cattle Co 
Frees, jr. , Peter 
Frey, jr. , et al. , Mitchell M. , executors William B. 

Scaife estate 
Frieder!ch!i'c Sons Co. , A 
Friend, George B 
Friend, Oscar, executor estate of Herman A. Meyer 
Frlschkorn E. S 
Prost et al. , B. Y, , executors 
Fruen Investment Co 
Fuller, O. R 
Pulton, Guy 
Furst Bros. !ic Co 

7141 
2881 

10576 
10577 
19064 
2521 

641 
489 

3864 
9232 

17191 
3260 
4743 

10585 
2525 
3l. 82 
3253 
307 

9266 
9267 

11423 
2194 
6495 

12028 
929 

9865 
9707 

17882 
20128 
9518 

11307 

391 
3412 
5000 
1062 
7879 

10441 
]126 

10801 
9362 
3362 

7 
6 

12 
12 
12 
6 
1 
2 
6 
5 

11 
4 
5 

10 
2 
3 
3 
1 
7 
8 
7 

6 
10 
6 

10 

1 
2 
8 
4 
7 

12 
2 

11 
ll 
2 

611 
291 
104 
104 
104 
21 

1230 
1223 

536 
118 

1401 
427 
810 
658 

1087 
1207 
494 
510 
636 
977 

1290 
94 

346 
1252 
997 
409 

823 

1236 
737 

338 
1318 
712 
686 
431 

1295 
542 

1025 
641 
960 

Gahttis, Jerry 
Gallen Paper Co 
Galutnbeck, C 
Galvin, John M. , administrator 
Gf, n!bee, Wheeler B 
Garnon Meter Co 
Gardiner, H. K 
Gardner Governor Co. s 

Garduer Printing Co 
Garretson, Sophia M 
Crasldns, F. W 
Gassner, Louis 

10747 
1377 

10641 
820 

3972 
395 

5218 
321 

5061 
5818 
4242 
4017 

8 
5 
9 
6 
4 
1 
7 
5 

10 
4 
4 

213 
76 

1404 
. 1085 
1234 
1124 
1089 

70 
37 

1381 
619 

1071 ! Acquiescence relates to first issue of decision. 
s Zsts. te tsx decision. 
s Acquiescence does not relate to tf!at part of decision involving application of Ayers 

lls ) 
decision (1 B. T. A. , 
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Gate City Coffin Co 
Gathff Coal Co 
Geiger ttt Braverman Furniture Co 
Gem State Lumber Co 
General Lead Batteries Co 
George, Mike 
Georgia Car tt'e Locomotive Co. ' 
Georgia Manufacturing Co 
Georgia Stat, e Savings Association 
Georgia Veneer tts Package Co 
Germantown Braid Co 

Gerst et al. , Herbert J 

Gettys M. E 
Giant Cire efr Rubber Co 
Gifford, Harry N 
Giles, Ada R 
Giles Co. , George A 
Gillen, Margaret 
Gillespie, Richard T 
Gillialn Manufacturing Co 
Gilovich tt'r Co. , Joe 
Gilson, Harry W 
Girard Coal Co 
Glackner Realty Corporation, John 
Glady Manufacturing Co 
Globe Outlet Co 
Goellner Fulrniture Co 
Goerke Co. , The 
Golconda Oil Co 
Goldberg, Harry S 
Goldberg, I ouis M 
Goldberger, Leo G 
Goldman, I ouis J. , estate of ' 
Goldman et. al. , Robert P. , executors s 

Goldsmith, I illian M 
Goldstein, David S 
Goldste!n, Elias 
Goldstein, Mrs. Elias 
Goodin, C. W. , estai, e of ' 
Gooding, Mrs. E. G ' 
Gooding, Mrs. Fred W. s 

Goodlatte, Raymond R 
Goodwin, C. H 
Goodwin, Mollie 
Goodyear, Charles A. , estate of ' 
Gopher Granite Co 
Gordon Furniture Co 
Goss Printing Press Co 
Gottfried, Hedwig B 
Gottlieb Bros 
Graft, George E 
Gramercy Investing Co. of New York 

Gramercy Investing Co. of Pennsylvania 
t gctluiescence relates only io i sue l in decision, 
s Estate tax derisiotu 

tovokes nonce luiescence publistted in r urnui t; 

4517 
11084 

1906 
3984 
718 

5774 
3131 
1718 
5352 
3479 
5215 
3879 
3888 
5365 
5366 
5367 
3495 
9412 
2677 
1536 
5387 
1785 
3851 

964 
7746 
2395 
3724 

10338 
227 

14029 
3500 
5992 

10176 
5389 

11615 
243 

11463 
11463 
6335 
5161 
8268 
8269 
4220 
3264 
3263 
4007 

21337 
21338 
10304 
6631 
2470 
5224 
8553 
887 

24631 

2374 
2373 

l at paSe 7. 

3 
7 
3 
1 

2 
2 
1 
6 
2 

11 
1 

10 
2 
7 
7 

9 
1 

11 
11 

7 
3 
6 
6 
8 

4 
4 
9 
9 

11 
5 
3 

11 
5 
1 
8 

3 
8 
2 
2 
2 
6 
2 
5 
4 
2 
3 

226 
726 
171 
489 
392 
124 
086 
893 
748 
584 

1336 

658 

441 
1249 
334 

1066 
33'5 

75 
1317 
967 
864 

1221 
105 
151 
337 
105 

1290 
860 
955 

10'73 
1355 
249 

92 
92 

151 
425 

11ao 
1142 
ln 
389 
388 
165 

IQ0o 
1209 
833 

1216 
311 
3(i5 
2O'7 

084 
1106 

13 
13 
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Grand Rapids National Bank 
Grant Construction Co. , George J 
Grant Trust 8c Savings Co. , trustee 
Gras, Rudolph 
Graves, George K 
Gray, jr. , J. J 
Gray, W. H 
Gray 4 Davis, Inc 
Gray Printing Co. , The 
Graydon, Sanxuel 

Great Northern Ry. Co. ' 

Green Oil Soap Co 
Greenbaum, Michael H 
Greene Co. , H. V 
Greenville Coal Co 
Greenville Opera House Association 
Greenville Textile Supply Co 
Greenwood Cemetery Association 
Greever, Mr. and Mrs. B. B 
Greylock Mills s 

Griesemer, Chester D 
Griffin, P. P 
Griffith, A. C 
Grill, Inc. , August 
Grimmer, Henry 
Grittman, Fred 
Grover, Arthur B 
Guarantee Title 4 Trust Co 
Guelph Hotel Corporation 
Guenther, Paul 
Guggenheimer, H. Rs, ndolph 
Gurnee, Walter S. , estate of 
Gutterman 4 Sons Co. , A. M 
Gutterfnan Strauss Co 

H 

21116 
2584 
3659 
2340 
8113 
716 

4552 
143 

4503 
1477 
8433 

11850 
3574 
3836 
3127 
3784 
2311 

168 
3000 
5690 

11926 
10827 
11546 
11400 
7372 
3393 

16025 
1159 
6063 
1064 
1755 

13625 
10441 
10458 

234 

9 
5 
3 
5 
7 
2 
6 
1 
4 
2 

8 

3 
2 
5 
3 
5 
1 
2 
6 
9 

10 
7 

11 
9 
3 

11 
3 

10 
7 
2 
9 

12 
8 
1 

1119 
395 

1026 
1163' 
286 
672 
347 
222 

1264 
552 
225 
467 
979 
442 

1323 
887 
152 
910 
587 

1281 
386 

1094 
565 
381 
313 
122 
508 
599 

1043 
105 
418 

1295 
1187 
243 

72 
666 
15 

1172 
1220 
1034 
1034 

694 
1045 
1054 

43 
1036 
302 
440 

1039 
613 
860 
860 

3542 
463 

11650 
4612 
3582 

12470 
12470 

131 
2507 

10516 
10914 
11163 
2054 

589 
3486 
8516 
6744 
6744 

3 
1 
6 
3 
2 

10 
10 

1 
3 
6 

10 
10 

2 
2 
5 
6 
6 
6 

the questioa 
paid ia those 

no deficien 
V-l, 6), rccal 

whether th e company 
ligstions of years on ob 

cy for 1917. 
led. 

Haas, Otto 
Hagerstown Shoe k Legging Co 

Hall Co. , Inc. , F. A. s 

Hallam, Edwin C 
Hallenbeck, Harry C. , estate of 
Hallenbeck, John J. , executor 
Hamilton 4 Chambers Co. Inc 
Hamilton Manufacturing 6o 
Hammack, Rish Sons Co 
Hammon, Hiram F. , estate of 4 

Hammond, J. H 
Hampton Co 
Hampton Cotton Mills 
Haney and wife, Edgar P 
Hanly W. W I 
Hansen, Hans C. , estate of 
Hansen, H. Alfred, executor 

t Acquiescence relates to all issues of decision except issue involving 
should accrue ss income in the taxable years iaterest earaed but not 
other corporations owned by it. 

s Acquiescence in decision in so far as the Board holds that there is 
s Nonacquiescence notice in tho case of F. A. Hall Co. , Inc. (C. B. 
s Estate tax decision. 
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fanson, Maud Hastings 
lardy, George W 
fatmony Grove Mills, Inc 
farnsberger's, Inc 

larris, Charles L. , administrator estate of William 
L. Harris, deceased 1 

farris, Sam H 

farris Grocery Co. , Inc. , W. H 
farris, William L. , deceased, estate of ' 
farrolds Motor Car Co 

fart Cotton Mills 

fart, John V 
fartford &ft Connecticut Western R. R. Co 
lartford Hat 8r, Cap Co 
fart-Wood Lumber Co 
faskell, George S. , estate of 
faskell, J. Amory, estate of 
faskell, Kathryn M. , executrix George S. Haskell 
estate 

fa. lings, Alice M 
fastings, O. B 
fatzel 4 Buehler, Inc. s 

laupt, Joseph J 
fausmann, Louis, executor ' 
fausmann Theresa R. , estate of ' 
fawkins, 6. A 
fawks Nursery Co 
fayes Textile Co. , Inc 
faynes, Charles EI. , executor 
faynes, Frederick J 
fax nes, R. R. , estateof 
fayslett, John 
fazlett &fz Moss, Inc 
learn, Benjamin F. , estate of 
learn, Ethel D. , administratrix 
feath, F. F. 
feathcote, Bruce, administrator ' 

leaton Construction Co. , C. T 
feineman Lumber Co. s 

feld, Antoinette B. , executrix estate of William D. 
Held 

feld, William D. , estate of 
feller et al. , E. S. , executors 
feller Bros. Co 
feller Tool Co 
fellman, Isaias W. , estate of 
fendcrson Co. , F. C 
fenderson Cotton Mills 
fenderson Overland Co. , The 
fenderson, tiffs. Alice D. , executrix 
fenderson, jr. , fcfrs. S. H 
fenderson, jr. , &S. Ef 

feningcr et al. , J 
icnry, John 
1L state t:&r d& cisiou. 
s Ac&i uicscnnco relates to second issue of decision. 
s p&, tIIiciccnco relates to iss«&' os io In'«rkct value ou klarch 1, lots 

5109 
7981 
4500 
7053 

10980 

442b 
8614 
9623 
3884 
4426 
6184 

834 
9032 

12781 
3916 
2021 
7400 
2984 
4335 
7102 

4335 
5106 
5107 

( 
9501 

11454 
5781 
5931 
5931 
418 

1469 
844 

9584 
7247 
9584 

13119 
2247 

10285 
10285 
6015 

11141 
11944 
13695 
10175 

1988 
1988 
4575 
9073 
9072 
4575 
5272 
5504 
4776 
1875 
1917 
1916 

205 

8 
5 
2 
7 

10 

11 
3 
5 
5 
2 
9. 

2 
7 
5 
2 
6 

2 
8 
8 

10 
6 
5 

6 
1 
4 
6 
7 
6 

12 
2 
9 
9 
7 
8 

11 
11 

3 
3 

10 
9 
9 

10 
5 
4 
4 
2 
2 
2 
9 
6 

670 
981 

1200 
250 

1374 

41 
871 
216 
41 

429 
973 

1062 
211 
211 
714 

1171 
1350 
890 

1300 
670 
670 
993 

1297 
199 
199 

1023 
1207 
1274 
1166 
465 

1166 
51 

154 
1362 
1362 
114 
740 

1302 
1229 

408 
408 

53 
1328 
1328 

53 
570 

1212 
IOSS 
327 
327 
327 

1318 
131 

of i i&user a&rued on tlrat date. 
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Henry, Mattie F. , conservatrix ' 
Henry, R. D 
Herald-Despatch Co 
Herenden, Ellen C. , estate of ' 
Hermalbrecht, John 
Heron Metal Bed Co 
Hess Bros. ' 
Hessenbruch et al. , Herman M. , execut 
Hessenbruch, Ida M. , estate of 
Hexter, Percy E 

ors 

Heydrick, L. C 
Heyn, Otto P 
Hibbard, Spencer, Bartlett 3ft Co 
Hickory Spinning Co 

Hochschild, Berthold 

Hochschild, Harold K 
Hedges, Fred G 
Hoe dr Co. , Inc. , R 
Hof Brau Co. , The s 

Hoffman, Ernest Gustav, estate of 
Hoffman, H. C 
Holden 3ft Martin Lumber Co 
Hollingsworth, Turner 3|t Co 
Holmes, Lelia f7'. , estate of 
Holt-Granite Mills Co 
Holt Plaid Mills, Inc. , E. M 
Holton itt Co. , Frank 
Home Industry Iron Works 
Honig-Cooper Co 
Hood, Charles H 
Hooper, Harry B 
Hopkins, Walter L 
Hortenstine, J. L. , coadministrator ' 
Hoskins, John 
Hotel Grunewald Co. , Ltd 
Houck Co. , I id 

i Estate tax decision: 
3 Acquiescence relates to first issue of decision. 
3 Acquiescence relates to third issue of decision. 

Hickox, Lee 
Hicks, John A. , estate of ' 
Hicks, L. R. and R. A. , distributees ' 
Higginbotham-Bailey-Logan Co. ' 
High et al. , Horace S. , beneficiaries 
Highland Amusement Co 
Highland Land Co. , Ltd 
Highlands Casket Manufacturing Co 
Hill et al. , G. H. , administrators ' 
Hill, H. B 
TT' T Hill J 
Hill, Lena G 
Hillenmeyer, H. F. , estate of ' 
Hillenmeyer, Mary, executrix estate of H. 

lennieyer, deceased ' 
Hillman, M. P. G 
Hinckley, Ralph L 
Hirst 3fs Begley Linseed Co 
Hitchcock, Halbert E 

F. Hil- 

7268 
3545 
4556 
6983 
752 

3236 
8039 

17907 
17907 
7878 

( 
4120 
5503 
3788 
7431 
337 

6702 
7253 
7253 
4691 
6291 
5316 
2320 

532 
4220 
1689 
6215 
5800 
1862 

1862 
2372 
4193 
7482 
6107 

4058 
3080 

7729 
7216 
6134 
7914 
6611 
826 
656 

7970 
1784 
8745 

10261 
7991 

15000 
6990 
5271 
1476 
3633 

10241 
1593 
8159 

7 
3 
4 
5 
6 
2 
7 

10 
10 
8 
7 
4 
5 
2 
1 
7 
9 
9 
8 
7 
3 
2 
6 
8 
3 
9 
8 
2 

2 
2 
6 
4 

8 

8 
9 
7 
6 
8 
4 
2 
1 

10 
1 
9 

10 
8 

ll 
4 
8 
2 
3 
7 
5 
7 

172 
72 

1096 
1272 
1091 
305 
729 
763 
763 
888 

950 
1256 
464 
439 
409 
142 

1226 
1226 
566 
495 
534 
100 
773 

1277 
761 
132 

1159 
1322 

1322 
1265 
312 

1160 
273 

787 

787 

1353 
1277 
442 

1272 
474 
511 
958 
705 

1246 
1360 
1317 
1267 
896 

1020 
397 
549 
697 
299 
761 
670 
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Houston Belt &5 Terminal 
Hovely, Peter P 
Hovey Co. , C. F 
Howell, Fred H 
Howell, Thomas A 
Hower 85 Seaman, Inc 
Hub Dress Manufacturing 
Hub Shoe Co 

! Ry no. 

0 C 

Hub, Inc. , The 
Huber, William D 
Hudsou, Charles I. , estate of ' 
Huey, A. L 
Huff, Andrews &5 Thomas 
Hughes Coal Co 
Hughes Co. , Ed. S 
Hughes, John N 

Hughson, Frank C 

Hulbert, Edmund D. , estate of s 

Hulme, J. H 
Humphries, C. C 
Huning Mercantile Co 
Hunnicutt, Mary L 
Hunt et al. , Ethel P. , executrices s 

Hunt, John E. , estate of s 

Hunter Coal Co 
Hur ter, Mrs. Ollie 
Huntington &5 Cleafueld Telephone Co. and Sum- 

merville Telephone Co 
Hupfel Co. , Inc. , J. Chr. G. ' 
Hurley& A. &) 

Hurou Portland Cement Co 
Hutchins Lumber &-, Storage Co. ' 
Huyler's 

Hyan!s Coal Co. , Ltd. , et al. , Robert P 
Hymel Planting &5 Manufacturing Co. , Louis 

8494 
1677 
5448 

12489 
12492 
4196 

288 
1170 

8554 
9975 
8851 
6182 

886 
7142 

E 
6748 

14120 
9104 

c 
6690 

11294 
11204 
11027 
8511 

15 
3621 
9801 
9801 
2503 
6292 

858 
9884 
7339 
3884 
4978 
8807 
1857 
1445 
219 

2908 

6 
2 

12 
12 
4 
1 
2 

8 
12 
5 
4 
1 
8 
6 
8 

10 
12 
9 
3 
1 

10 
12 
12 
2 
7 

1 
9 
6 
0 

4 
8 

1864 
1099 
. 1 75 
510 
510 
261 
197 
836 

1259 
1 

711 
870 
542 
806 
949 
206 
242 
818 

81 
441 
180 

1004 
896 
396 
828 
495 

731 
944 
695 
181 
705 

18 
217 
910 

illinois Merchants Trust Co. , executor s 

Illinois Merchants Trust Co. , executor estate of 
V illiam R. Manierre, deceased 

Illinois Paper Box Co 
Imperial Furniture Co 
Independent Brewing Co. of Pittsburgh e 

independent Electric Machinery Co 
Index Notion Co. ' 
Innes-Behney Optical Co 

11204 

8106 
770 

16929 
8242 
2742 
1028 
8868 

12 818 

103 
1227 
7'8 
870 

1116 
90 

982 
& Acquiescence relates to third issue of decision. 
&Estate tax decision. 

acquiescence!'elates to issues concerning checking account real estate and pension 
fund. 

'Acquiescence relates to good-vrill snd bad-debt!esses 
& acquiescence does not relate to that part of decision involving application of Avers decision (1 B. T. A. , 

1135). 
e Acquiescence relates only to issue 1 in decision. 
r (& quiescence does not apply to that part of decision relating to appeal of Guaranty Construction Co. 

(2 B. '1'. A. & 
1145). 
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International Boiler Works Co 
Inter-Urban Construction Co 
Iron City Electric Co 
Iron City Improvement Co 
Irwin, Jennie I. , executrix estate of Mary 

Cahill 
Irwin, J. F 
Irwin Fuel Co. , J. F 
Isaacs fk Co. , Inc. , Reub 
Island Line Shipping Co 
Ives, Holmes 

E. Mc- 

2322 
4387 
6103 
2138 

2547 
9392 
9030 

59 
3414 
5646 

4 

4 

2 
8 
6 
1 
4 
5 

283 
1030 
1178 
305 

875 
687 
303 

45 
1055 
934 

Jackling, D. C 

Jackson, James J 

Jackson Sanatorium k Hospital Co 
Jacobs, William M 
James, J. R 
Jamestown Worsted Mills 
Jarecki Manufacturing Co 
Jenckes Spinning Co 
Jennings, J. T 
Jewelers Building Co 
Jewett k Co 
Joel, B. F 
Joel, i. B 
John Hancock Mutual Life Insurance Co 
Johns, Margaret E 
Johns, Wallace C 
Johnson, C. L 
Johnson, Charles R 
Johnson, Earl 0 
Johnson, Edwin M 
Johnson, Fannie W 
Johnson et al. , Homer S. , executors ' 
Johnson, J. L 
Johnson, jr. , John E. , estate of 
Johnson, Kate, estate of 
Johnson, iVels A 
Johnson, R. H. , estate of 

Johnson, Robert G. , executor 

Johnson, Sarah L. , estate of ' 
Johnson et al. , Seymour, executors ' 
Johnson, Stephen 0. , estate of ' 
Johnson, T. H 
Johnson, Theodosia, executrix 
Johnston, Mary Virgil, executrix s 

Johnstown Building and Loan Association 
Johnstown Democrat Co. , Inc 
Joliet-Norfolk Farm Corporation 
Jones, E. W, , administrator 
Jones, George C 
Jones, Henry M 

4272 
12944 
12945 
15996 
17856 
3089 

10742 
4068 

92 
10798 

215 
3222 
1533 
5416 
6801 
6802 ' 

9047 
8353 
8352 
7o65 
9877 
8259 
1415 

15301 
9550 

10748 
3839 
7442 
3265 
7441 
7441 
7442 
6812 
6812 
9550 
6870 
3839 
6352 
2898 
1647 
6795 
8218 
4864 
7325 

12662 

12 

9 
11 

2 
1 

12 
4 
3 
2 
3 
9 
9 

10 
9 
9 
7 
8 
5 

10 
8 

11 
8 
4 

10 
6 

10 
10 
10 
10 
11 
? 
4 
7 
6 
2 
8 
8 
6 

312 

702 

734 
496 

1071 
659 

1165 
765 

1180 
540 
854 

1027 
1027 
736 
232 
232 
456 
992 
253 

95 
108 
534 
857 
967 
229 
472 
229 

229 

411 
411 
534 
556 
967 

1054 
463 

93 
824 
981 
451 

1286 

' Estate tsx decision; acquiescence relates to value of stock. s Estate tax decision. 
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Jones, Herschel V 
Jones Lumber Co 
Jones, Mrs. E. W. , estate of 
Jones & Co. , T. P 
Jordan Marsh Co 
Joslyn Manufacturing & Supply 
Joyce-Koebel Co. , The 
Justus & Parker Co 

Co 

944 
3275 
8218 
4294 
4458 
9809 
4267 

13770 

1 
5 
8 
2 
8 
6 
6 

13 

1226 
1159 
981 

1218 
558 
?49 
408 
127 

Kahuku Plantation Co 
Kaiser, Arthur 
Kansas Milling Co 
Kansas Savings & Trust Co. ct al. , administrators 

of estate of A. 7 . Shulthis, deceased 
Karges Hosiery Co 
Karr, Edmund J 
Kartman, Abe 
Kass, Max and Jennie 
Eats & Besthoff, Ltd 
Kaufman, E. R 
Eaufman, Mrs. E. R 
Eaufman, Ltd. , Harry S 
Kaufmn, n, Samuel R. , estate of ' 
Kaufman Straus Co 
Knufman, I na Libby, executrix ' 
Ksufmann, Alfred D. , estate of ' 
Kaufmann, Raymond M. , executor ' 
Eaweah Lemon Co 
Kay, Wallace G 
Koan, Hamilton F 
Iieele~r, I-anc P 
Keenan, Katherine P. ' 
Keener's Oil, Ntitural Gas & Fuel Co 
Ecim, F. D 
Keller, Ida E. B 
Iwc. 'Icr Mech nical Engineering Corporation 
Eellcy, Harry P 
Eellcy, Thomas F 
Kellogg Col»mission Co 
Eellv, Armin L. , administrator ' 
Kelly, Daniel 
Kellt. , H. J 
Kelii. , Oliver Warren, estate of i 
Kelsey, S. R 
Kelso, 3 irginia 
Kenefick, Nellie, executrix estate of William Kene- 

fick, deceased 
Ki nefick, William, estate of 
Ki nnedy, D. J. , deceased, estate of i 
Kennedy et al. , Aniiie S. , executors i 

Kcnnington Co. , R. E 
Kc, i»i»gton Realty Co 
Iwcttt tv Bros. Co. 

& 
I tic 

Kcttti. 'ha Fruit Co 
Kent»cky Land, Gas & Oil Co 

' Fst etc tsr decision. 

19156 
1289 
2885 

1827 
11384 

1525 
13244 

1259 
4707 

12811 
12812 
8154 

11845 
4698 
2649 
4698 

10907 
10907 

10102 
10(45 
6879 
6(852 
( 862 
2488 I 

291 
6741 
6S91 
7086 
8945 
7092 
8865 
1796 
7092 
6082 
8851 

523 
528 

5244 
5244 
7886 
7887 
7884 
1580 
4l 0 

1473 

12 
2 
3 

2 
8 
2 

10 
1 
5 
9 
9 
5 

5 
2 
5 

11 
11 
5 

10 
10 
8 
7 
6 
4 
2 
6 
9 
9 
6 
8 

10 
3 
8 
6 
9 

3 
8 
4 
4 

8 
1 
2 

977 
609 
709 

1258 
76? 
635 
174 

1115 
750 

11S0 
1180 
Soo 

31 
718 
31 

412 
412 
992 
534 

(t ( 
914 

1054 
268 

1240 
494 
990 
882 
S84 
771 

1193 
141 
257 

1193 
1068 
232 

659 
659 
880 
830 

1030 
1030 
1019 

63 
838 
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1207 3 
9 

8 
9 

10 
4 
6 

10 
10 
11 
8 
8 
8 
8 
3 
3 
7 
3 
9 
9 

11 
2 

Eessler, George A. , estate of ' 
Eetcham, H. R 
Eilby Car & Foundry Co 
Kimball, David 
King, Earl 
King, Ella Daly, executrix 
King Lumber & Oil Co 
King-Parker, Inc 
King, Robert C. estate of 
King, William C 
King~sley, Louise 
Kingston, George M 
Kington, Hammond L 
Eington, O. M 
Kington, W. W 
Kins, Abraham 
Kirk Coal Co 
Kirkendall, F. P. , estate of 1 

Kirtland Bros. & Co. , Inc 
Kistler Laud & Improvement 
Klau, Van Pietersom, Dunlap, 
Klauber Embroidery Works 
Kleeman Dry Goods Co 

3182 
14531 
6931 

11968 
9942 
8283 
9695 
8315 
8283 
6729 

12288 
8392 
8216 
8409 
8217 
6760 
2879 
3094 
4482 

12355 
6881 

12433 
2874 
4004 
4005 
6061 
6102 

10157 
1495 

11318 
2775 
7959 
2441 

1208 
1294 
475 
502 
698 

1253 
884 
698 
308 
296 
981 
981 
981 
981 

1348 
755 
771 
669 
671 

1335 
779 
369 

Co. ' 
Inc 

Elein, Florence L. s 617 

Eling, Mary Clark 
Elise, Elmer 
Knapp, Kittie A 
Knifhn, Leonard 
Knox, Chester B 
Knox et al. , Grace M, , executors 

H. I'Inox 
Knox, Seymour H. , estate of 
Knutson Hardware Co 
Kobbe Co. , Inc, , Philip 
Koch & Co. , Inc, , Isse 
Koelle, William F. B 
Koen Bros. , Inc 
Eolynos Co 
Konigsberg, Nathan 
Eonold, Barbara 
Erauss, Alexander 
Kreipke, A. C 
Erieg Tanning Co 
Erull, Francis 
Kuhr et al. , Jurgen 
Euhr & Sons, Jurgen 
Eunkel & Co. , Inc 
Eurtz, Max 

1048 
1234 
790 

1274 
1107 

1 
10 
7 
5 
2 

estate of Seymour 
2936 
2936 
4384 
3308 
322 

6093 
712 

4130 
6016 
9670 
3611 

10716 
3318 

16985 
13436 
13436 
3519 

11411 
L 15960 
j 11412 
$ 15959 

10659 

3 
3 
5 
4 
1 
7 
1 
4 
4 
9 
5 
7 
4 

143 
143 

9 
663 
624 
917 
417 
520 

1027 
1194 
799 
777 

1081 
1096 
465 
465 
133 
679 

10 
12 
12 
3 

412 

Eurtz, Robert 1 

) 8 679 
Kurzman, Samuel 8 

r Estate tsx decision. 
-- s Acquiescence relates to all issues except issue with respect to question of allowance of amortization in 
1918 of costs incurred in 1919. ' Acquiescencerelates to all points of decision except that pertaining to the year 1919. 
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1254 
535 
785 
429 
1?7 
141 

1153 
435 

&, 9 
1142 
777 
199 

1020 
245 

1086 
165 
241 
879 
331 

1287 

10 
10 
12 
9 
7 
2 
2 
9 
3 
6 
6 
6 
5 
3 
5 
5 
2 

12 
6 
6 
6 

10 283 

193 
460 
133 

1006 
99 

974 
974 

1051 
1206 
1221 
1221 

74 
1150 

10 
2 

12 
6 
4 
3 
3 
5 
6 
4 

61( 
( (8 
181 
155 

Lackawanna Trust Co. et al. executors ' 12368 11 
Lake, H. W 2010 2 
Lam, J. V' 1323 8 
Lamb Lumber k Implement Co 14242 6 
Lamborn, Arthur H 9346 13 
Lambrccht, Richard G 8366 
Lancaster Lens Co. s 11603 
Lang, John H 14370 

8281 
Langdon, Harriet A 9842 
Langenbach, Edward + 2131 
Langley (tk Co. , W. C 2567 
Langloy (!ir Michaels Co 6420 
Larrowe Miiling Co 2733 
Larsh, D. L 12621 
Lash Co. , Lee 6190 
Lassen Lumber 8: Box Co 3431 
Lathrop (ts Co. , Inc. , C. P 6603 
Laurens Trust Co 3930 
Lautz Marble Corporation 6674 
Law (fg Credit Co 508 57 
Lnu -i m, . John 2284 
L, tu:; ib 'iV. H 4510 1076 
Lee, Mrs. Jeanne 5985 1005 
Lee, John C 5984 1005 
Lee, Matilda Holz 7676 1132 
Lee Co. , wilson H 10911 
LeOang, E. M. F 7309 6 
Leggett David G. , deceased, estate of s 3847 3 
Lehigh building Corporation 6607 7 
Leichner t'z Jordan Co 4867 4 
Lc! ghton Bros. Printing Co 10329 8 
Leighton Supply Co 5744 7 
Leland, Henry M 7768 8 
Leland, WiÃred C 7769 8 
Lembcke Co. , Inc. , Bernuth 849 
Lenox I. and Co 1083 5 
Leonard, Arthur H 3156 4 
Leonard, Charles M 3157 4 
Lester, Lucy C. , estate of 6056 4 
I cvelle, Anna L. Stark, executrix 10587 8 
Levin, N 6444 5 892 
Levine Bros. Co. ( Inc t 6832 5 689 
Levine, Hyman ?435 8 298 
Levy (fs Co. , Max 324? i 3 422 
Lewis, T. J 9987 536 
Lewis-Hall Iron V orks 3097 788 
Lexington Realtl- Co 4639 850 
L'Hommedieu elf Sons Co. , Charles F ' 5902 41 
Libby (ts Blouin, Ltd 741b 910 

2212 61? Liberman, Mcycr 2213 
Liberi y Agency Co 6257 
Liberty Iron 1i orks 4398 
Iiberty Light 5: Power Co 3(60 

1 Estate tax decision. 
s (tcquiescence relates to issue whether invested capital for 1919 should be reduced on account cf the 

1913 deficiency 1 arred by the statute of limitations, 
a Nonacquiesceuce rotjce in this case published in Cumulative Bulletin IV o page 6 recened 
( (acquiescence relates to issues 3, 3, and 3 in decision. 

'&'&i) op 
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Lickumovitz, Morris 
Lidstone Co. , R. D 
Liebman-Swaney Realty Co 
Life Saving Devices Co 
Liggett, J. T 
Lihue Plantation Co. , Ltd 
Limbert, Charles P. , estate of 

Limbert Co. , Charles P 
Lindlahr Sanitarium, Inc 
Lindsey-Long Coal fthm Lumber Co 

Linn, Gus 
Lister, James R 
Little, Theodore W 
Live Stock National Bank 
I ivermore, Norms, n B 
Livermore 4 Co. , Norman B 
Locke, Thomas J 
Lockport, Paper Co 
Locks and Canals on Merrimsck River, Proprietors 

of the 
Lockwood, R. H. , estate of 

Loch, Carl M 

Loch, Julius 

Loff!and, J. M 
Loffiand, T. S 
Loftis, J. M. and J. S. , administrators 
Loftis, S. T. A. , deceased, estate of 
Logan 4 Bryan 
Lonergan, John E 
Long Island Foundry Co. , Inc 
Long, M. A 
Lord, Elsie B 
Lord k Bushnell Co 
Lord Motor Car Co 
Los Angeles Cemetery Association 
Los Angeles Towel Service Co 
Los Angeles Trust k Savings Bank 
Loughborough, J. F 
Louisville Veneer Mills 
Lovelace-Eubanks Lumber Co 
Loveland, Russell V 
Lovett, Joanne, executrix, estate of Thomas 

Lovett 
Lovett, Thomas J. , deceased, estate of 
Lowry, F. Hunt 
Lozier, Charlotte C. , estate of ' 
Luce Furniture Co 
Lukins, F. W 
Lynch Construction Co 
Lynes, Emily A 
Lynes, Samuel 

f Estste tsx decision. 

6842 
4183 
8805 
2235 
3489 

88 
672, & 

t 

( 
6800 

12738 ' 

1619 

( 
11279 
11669 

1985 
3411 

10699 
2467 
6423 
6422 

10615 
4872 

299 
3843 

{ 
3082 
9191 

13425 
18426 
7581 
7581 
4008 
6441 
2726 
7721 

17189 

c 
10597 
12124 
4718 

293 

( 
8866 

23391 
2818 
8746 

10180 
15235 

1926 

2940 
2940 

11972 
75!. 3 
6536 
2544 
3375 
7089 
7090 

4 
9 
8 
2 
5 
2 
9 

4 

4 
3 

10 
7 

11 
11 

8 
9 

1 
4 

10 
10 

6 
6 
4 
4 
2 
8 
9 
7 

5 
2 

9 
6 

10 
12 
10 
10 

3 
3 

11 
7 
9 
3 
3 
7 
7 

1181 
447 
285 
308 
169 
740 

24 

1390 
1245 

243 

76 
475 

11 
413 
428 

428 

534 
601 

242 
1269 

787 

787 

14 
14 

725 
725 

12 
1209 
464 
737 
807 

86 

818 
495 
665 
850 
361 

1852 
1174 

95 

192 
192 
409 

1050 
1413 
204 
313 

1085 
1085 
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Lyon & Billiard Co. , Inc 

M 

7486 
11380 126 

Mabel Elevator Co. ' 
MacAdam & Foster, Inc 
MacDonald-Eaitchuck Printing Co 

1110 
10448 

279 

( 
4284 

19271 MacRae, Hugh 

Mackay, Milton A 
Msckenzie, R. J. , estate of s 

Macmillan Co. , The 
Madison & Kedzie State Bank 
Macr, Mrs. W. N 
Macr, W. N 
Magnus, Mabee & Reynard, Inc 
Maine Dairy Co 
Msisel, jr. , Nicholas J 
Mallincl-rodt, sr. , Edward s 

Malone, Eduqin B 
Mandel Bros 
Manierre, William R. , deceased, estate of 
Mann, P. L 
Manning, Charles N 
Manning & Co. , L. H 
Msnomet Cranberry Co 
Manorial Development Corporation 
Mantle, Lee 
Manville Jenckes Co 
Marigold Garden Co 
Marine Insurance Co. , Ltd 
Markenhehn Co. , The 
Msrkle, Alvsn 
Msrkle (II), George B. , estate of 
Msr4-, le, jr. (III), George B 
Markle, sr. , George B. , estate of 
Msrkle, John 
Markle, John, trustee 
Marl owitz, Daniel S 
Marks, H. Benjamin 
Marks, Isaac 
Marks, Wiison 
Marlboro Fertilizer Co 
Marshall, Edward E 
Marshall & Spencer Co 
Martin, B. F 
Martin, Darwin D 
Maryott & Spencer Logging Co. et aL 
Mason Cotton Mill Co 
Mason Machine Worl-s Co 

6883 
11141 
5240 
1127 
7854 
7855 
119 

4675 
2422 
1750 
5225 
1977 
8106 
9128 
8111 

10280 
841 
611 

5808 
215 

1580 
2242 

o44 
6208 

17780 
3799 

17646 
8858 

1, 646 
2!)? 87 
10806 
10875 
7132 
8797 

20308 
4574 

1061? 
3001 
3841 

448 
289 

1496 
6514 
1878 
8861 
2116 

10858 

Massengale Advertising Agency 

Mather Paper Co. ' 
ihluthis Bros Co 
. ti;itthige, Charles Henry 
Msury Milling Co 

' Nonocquiescence notice Published in Cumulative Bulletin fv"Z, psze S, recoiled 
r Estste tes decisiou. 
s Acquiescence relates to erst issue in decision 

Nonecquiescence notice published in Cumulet;ve B~l~. 

2 
8 
4 

11 
8 
4 
1 
7 
7 
1 
4 
2 
4 
5 
4 
4 
8 
7 

10 
1 
1 

13 
4 
6 
4 
1 

10 
10 
10 
10 
10 
10 
8 
7 
7 
6 

? I 

17 
6 

10 
1 
8 
2 

11 
8 
9 
8 

10 

517 
967 
996 
428 

569 
740 
251 
922 

1256 
1256 
90? 
375 
66 

1112 
1226 
841 
103 
221 
286 
633 
706 
575 
145 
765 
868 
867 

1240 
763 
768 
763 
763 
768 
763 

1100 
895 
895 
729 
82 

1140 
454 
267 
472 

1221 
449 
745 

26 
978 

1 
388 
242 

1189 
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8 
5 
8 
8 
1 

1322 
8774 
4885 
4885 

21 

2547 
2547 

17334 
17384 

354 
1273 
3147 
8147 
8211 
1880 
1605 

10783 
3557 
8042 
9836 
8042 
6194 

18546 
11503 
11210 
11209 
6647 
4714 

10446 
495 

5317 
9832 

121 
2650 
4048 
1584 
2221 
8841 
7228 
5756 
9770 
9755 

2 
2 
9 
9 
1 
1 

10 
10 
6 
1 
2 
8 
4 
2 
9 
2 
4 
6 
9 
9 
9 
4 
4 

10 
6 

10 
9 
1 
6 
3 
4 

2 
6 

10 
9 
9 

2351 2 
5 
5 

5 
6 
6 
8 
6 
7 

7 
2 

7119 
2815 
9248 
7118 
3098 
3098 
2100 
7623 
5699 
1981 
8288 
8179 

10108 
1540 

s Acrfuiescence relates to third issue of decision. r Estate tax decision. 

Maus, Anna R. and L. M 
Mayer's, Inc 
McBride, F. T. , estate of ' 
McBride, Rose L. , administratrix ' 
McCabe Co. , M. J 
McCahill, Eugene P. , administrator estate of Mary 

E. McCahill 
McCahill, Mary E. , estate of 
McCarthy, John Francis, estate of 
McCarthy, Walter R. , executor 
McCarthy h; Sons, Inc. , J'ohn 
McCauley Co. , C. R 
McColgan, Adelaide, administratrix r 

McColgan, Daniel A. , estate of r 

McConnell, E. H 
McCormick, sr. , John 
McCormick et al. , Robert H 
McCoy-Brandt Machinery Co 
McCreery, Henry F 
McDonald, Mary E. , executrix ' 

McDonald, Patrick J. , estate of ' 
1VIcDonnell, Edward J 
McDonnell, J. S 
McFetridge, Edward P 
McFetridge, Georgiana 
McFetridge, lVlartha G 
McGinnis, Bob H 
McGlynn, A P 
McGowin-Foshee I. umber Co. s 

McGra, th, B. R 
McGrath Co. , Willis, m 
McIntosh Mills 
McKenna, James P 
McKinnon, L. E. , estate of 
McKnight, J. Hudson 
McLean, Caroline S 
McMichael, Morgan J 
McMillan Metal Co 
Mead et al. , William W. , executors 
Mea, de Cycle Co 
Meadow I«'ork Coal Co 
Mechanics Bank of Brooklyn 
Mechanics Realty Co. , Inc. , and Mechanics Realty 

Co. of Pennsylvania 
Megeath, Ida J 
Me eath S. A 
Megeath, Samuel A 
Megeath et al. , George W 
Meinel, Edward, estate of ' 
Meinel, Ethel G. , executrix ' 
Meinhard, Carrie W 
Melick J. J 
Melton Alger 7 

Mepham, George S 

Merchants National Bank 
Merckens, August 
Meredith, E. T 

566 
181 
435 
435 

57 

875 
875 
525 
525 

1116 
987 
958 
958 
116 

1061 
480 
909 
967 

1295 
1340 
1295 

49 
685 
766 
759 
763 
209 

1005 
961 

1089 
177 
801 
326 
412 

1060 
487 
266 
797 
752 
887 
885 

l 

170 
1274 
1274 
1274 
1274 

841 
341 
612 

«0 
717 
549 
564 

1167 
32 

290 
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Meredith, G. W. , estate of 
Mercen-Johnson Machine Co 

Merges 8c Co. , F 
'Alerillat, Charles H 
Merkle Broom Co 
Mertz, Edward P 
Messenger Publishing Co 
Metairie Cemetery Association 
Metasap Chemical Co 
Metro Pictures Film Exchange of Pennsylvania 
Metropolitan Laundry Co 
Metzger, L 
Meurer Steel Barrel Co. , Inc 
Mezican Telegraph Co. ' 
Meyer, Anton M 
Meycr, Herman A. , estate of 
ItIeyer tez Bro. Co. , F 
Aieyrowitz, Emil B 
Michel, George E 
Michigan Coin Lock Co 
Michigan Lithographing Co 
Michigan Trust Co. et al. , ereecutors 
Nickel, Tom E 
Middleton Compress ct- Warehouse Co 
Midland Coal Co 

Midland Re6ning Co 
a, liilwcs! Hotel Co 
Miles Co. , W. C 

Millar, W. D 
Millard et al. , Everett L. , trustees 
Miller, Addison 
Miller, E. B 
Miller, G. A 
Miller, Jennie L. , ercecutrire 
;tliider, John L. , estate of 
Miller, Staidcy R 
Milliken, George W. , estate of s 

ihiilling Moore Mercantile Co 
itlills, Lucy tl. , estate of s 

ibiihvaukee Br" ss Manufacturing Co 

Miner 8: Frees Lumber Co 
Miner Lithographing Co. , E. C 
Minneapolis Sash tk Door Co 
Minnesota Cement Construction Co 
Mitchell Advertising Agency, Inc 
Mitchell Auto Co. , A P 
lllitten, Robert 
Moberly Oil Co 
!tlobile Delivery Co 
!tlobile River Susv i&. lill Co 
Mogg Coal «Coke C: 
Monarch Electric its Wire Co 
Monk, Henry 

. kc~, utc mnce relates to all issues escept as to tent t' t 

4478 
8581 

( 
11640 
12488 
10594 
4958 
5695 
1569 
437 

13569 
747 
588 

9682 
7749 
9098 
5737 
1062 
5384 
3241 
439 

4368 
1423 
6725 

440 
1125 

27 

1988 
2988 
3489 
9559 

10638 
840 

1596 
8465 
4469 
4397 
4897 

17002 
10123 
7560 
1028 
3424 

18542 
~ 21024 

10579 
468 
388 

6284 
10851 
7597 

10891 
8552 
7124 
8700 

12408 
13405 
11396 

- "Est 

9 
5 

11 

9 
8 
5 
2 
4 

12 
I 
2 
5 
7 

10 
8 
4 
4 
3 
5 
2 
1 
9 

I 
1 
2 
2 
5 

5 

9 
5 
8 
7 
6 

11 
11 
12 
7 
5 
8 

10 

10 
1 
2 
6 

10 
10 
11 
3 
8 
8 

10 
12 
9 

521 
588 
505 
151 

1811 
1001 
731 
163 

1224 
868 
588 
158 

16 
ate tas decisi on 

18?4 
400 
444 

813 
1084 
694 
30 

903 
1402 

721 
1062 
1230 

64 
213 

1329 
686 
481 

1327 
979 

1314 
989 

24 
979 

1145 
811 
292 
296 
121 
625 

1404 
294 
726 
921 
401 
854 
854 
702 
785 

1060 
1016 
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Morris, Homer P 
Morris & Bailey Steel Co 
Morris & Cummings Dredging Co 
Morrison-Merrill & Co 
Morton, A. D 
Mosby & Co. , Inc. , J. B 
Moser & Wacker, Inc 
Mosher Manufacturing Co 
Mosier, M. H 
Mossberg Pressed Steel Corporation 
Mossman, Yarnelle & Co. s 

Mount Vernon National Bank 
Moyse, Sidney G 
Mudd Motor Co. Ray F 
Mueller Metals Co 
Muir, James S 
Multibestos Co 
Munson, Edgar, executor estate of H 

Curtis, deceased 
Murchison National Bauk 

arriet A 

Murphy, J. E 
Murphy Transfer & Storage Co 
Musselman, C. H 
Musser, R. C 
Myer Thread Manufacturing Co. , Henry 

Monroe Coca-Cola Bottling Co 
Monroe Cotton Mills 
Monroe Furniture Co. , Ltd. , et al 
Moon, Annie 
Moon, O. L 
Moore, H. B 
Moore Stave Co. , Lucas E 
Moore & Scriver Co 
Moores, Harry C 
Moorhouse, Abraham, estate of ' 
Moorhouse et al. , Mary Elizabeth, administrators ' 
Moors, John F 
Mooyer, Christian, estate of ' 
Mooyer, Margaret A. , executrix estate of Christian 

Mooyer, deceased ' 
Morefield and wife, W. H 
Morgan, Claud 
Morgan, John 
Morgan, Walter G 

7288 
3310 
2543 
8675 
8674 
3544 
5146 
678 

4209 
5101 
5101 
1021 
3404 

3404 
5721 
6290 

10978 
3449 
6510 
6525 
9492 
9596 
4358 
3559 
2781 
447o 
1886 
5304 
8757 

( 
3269 

11076 
237 

5967 
1192 
4395 
3648 
7598 

442 
608 

7137 
26472 
11554 

160 
4781 
3641 

) 

) 

6 
6 
8 
5 

8 
I 
2 

2 
4 
7 

10 
5 

9 
9 

10 
2 
6 
6 
4 
7 
5 
9 
9 
2 
4 
3 
3 
3 
6 

7 
I 
2 

172 
743 
385 
385 
749 

1211 
368 
301 
964 
964 
868 
723 

723 
394 
495 

1138 
1035 
1273 
205 
351 
489 

1295 
722 

1021 
187 
674 

1161 
45 

581 
834 
629 
169 
165 

1060 

185 
617 
610 

1148 
41 

498 
665 

Nabors Oil & Gas Co 
Nace, Bruce E 
Nartzik, Julius J. , estate of 
Ka. than, Morris, estate of ' 
National Bank of Baltimore 
National Film Publicity Co 
National Grocer Co 

~ Estate tax decision. 
s Acquiescence relates to issues decided 

involving deduction of tentative taxes in 
in 1918 and 1919. 

7962 
10578 
4316 

11448 
3844 
1807 
562 

7 
12 
8 

12 
3 
4 
I 

1091 
104 
685 
681 

1038 
118 
688 

adversely to the Commissioner„vvith the exception of issue 
determining the earnings available for payment of dividends 
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National Industrial Alcohol Co 
National Land Co 
National Oil Products Co 
National Pneumatic Co 
National Sash & Door Co 
National Talking Machine Sales Corporation 
Nazareth Cement Co 
Neapolitan Ice Cream Co 
Neill, James 

Neuberger, Max and Rudolph 

Neusteter Suit Co 
Nevins, Frank J 
Nevins, Frank J. , administrator 
Nevins, Thomas F. , estate of 
Newbold & Son Coro R. S 
New Century Color Plate Co 
Newlyn Coal Co 
Newman, Lewis D 
Newman Theatre Co 
Nevi market Co 
New Orleans Can Co 
New OrleaIls, Texas & Mexico Ry. Co. ' 
Newton, H. E 
Newton, W. H 
Nelv York Blower Co 
Nctv York, Brooklyn & Manhattan Beach Ry. Co 
New York, Ontario & Western Rv. Co 
Niagara Searchlight Co. , Inc 
Nice Ball Bearing Co 
Nichols et al. , George, executors 9 

¹chols, John W. T. , estate of 9 

Nickey, A. B. , estate of 

Nickey & Sons, A. B 

Nickey, S. M 
Nickey, %'. E 
Nixon, Kate I 
Noell, Richard A 
Nokomis Cotton Mills 
Norfolk & Western Ry. Co 
North Iowa Brick & Tile Co 
North McAlester Coal Co 
North Street Trust 
Northeastern Oil & Gas Co 
Northern Hotel Co 
Northern Michigan Transportation Co 
Northern Trust Co. et al. , executors 
Northern Trust Co. , executor~ 

Northwest Lumber Co 

Northwestern States Portland Cement Co. t 

4853 
11180 
13570 
8651 
5788 
5272 
2446 

11793 
9290 
3085 

4001 
3844 
8350 
3850 
5698 

10986 
9758 

19188 
8694 
1489 

11994 
400 

9626 
9627 
3861 
4945 
974 

9505 
2109 
9599 
9599 
1961 
1285 
1236 
1237 
1288 
1289 
1967 
1962 
1186 
8223 
4557 
3601 
5655 
6831 

10545 

3525 
2768 
8168 
4816 
7127 

10650 
15810 

( 
5768 

10456 

10 
12 

5 
5 
5 
4 
8 
8 
2 

8 
12 
12 
12 
7 

10 
9 
9 
4 
2 
? 
6 
7 
7 
9 
8 
1 

10 
5 

10 
10 
3 

3 
8 
2 
3 
2 
8 

10 
5 
6 
5 
8 
8 
8 
9 
9 

7 

1241 
527 

1402 
687 
981 
570 

1121 
437 
299 
911 
477 
866 
869 
869 
471 

1082 
885 
158 
390 
587 

1175 
486 

1153 
1158 
888 
606 

1172 
922 
4hj 
919 
919 
173 

173 

178 
173 
524 

1180 
1'205 
597 

12"0 
200 
98 i 

1099 
25, . 
6. ' =. 

1111 

8=: 

— 1, page 29. 
nd 1921. 
es of decision 

r Acquicecence relates to second issue of decision. 
s Bevokes nonscquiescence published in Cumulative Bulletin VII 
s 1, snue tss decision; acquiescence relates to trusts of 1912, lglg, a 
$ Acquiescence relates to first second, third, fourth, snd sttth issu 
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Northwestern Yeast Co 
Northwood & Co. , H 
Norvell, B. R 
Norvell, Mrs. B. R 
Norwood, Calef & Co 

O. 

1511 
5122 
7720 
7719 

9 

5 
4 
6 
6 
1 

232 
697 
56 
56 

261 

Orlando Petroleum Co 
Orth, Fra, nk L 
Osage Steamship Co. , Ltd 
Osborne & Clark Lumber Co 
Ostrow, Samuel D 
Otis, James 
Otis Steel Co 
Ottolander, C. J. W 
Overland Lumber Co 
Owen-Ames-Kimball Co 
Owens Bottle Co 
Oyster, jr. , George M. , estate 
Ozark Mills, Inc 

f 0 

Oa, tcs, Mrs. Orner J 
O' Brien et al. , Blanche, executors 
O' Brien Leather Finish Corporation, Joseph 
Ocean Accident & Guarantee Corporation, Ltd 
O' Connor & Co. , J. J 
Oeltjen, C. G 
O'Hair, P. E. , estate of 
O'Hare, J. Frank 
Ohio Grease Co 
Old Farmers Oil Co 
Oleet, Israel 
Olingcr Highlanders, Inc 
Olinger Mortuary Association 
Olsen, John 
Olsen Water & Towing. Co 
O'Meara, C. A 
O' Neill, John, estate of ' 
O' Neill, jr. , et al. , John J. , executors ' 
O' Neill Machine Co 
Oppenhcimer, Leon 

Opperman Coal Co 

8393 

( 
25747 
13042 
9630 
3114 
1060 

11643 
4184 

30377 
6023 
2824 
9622 
532 
532 

1460 
1908 
9822 
5185 
5185 
7922 
9977 

( 

3317 
14729 
15792 
20399 

5588 
3396 

10493 
14690 
4711 
7520 
4494 
3946 
1637 
1033 
7390 
4377 

8 
12 
10 
8 
6 
1 

11 
3 

12 
4 

12 
8 
6 
6 
5 
1 

11 
4 
4 
9 

11 
9 
3 
8 

12 
7 
6 
5 
2 
5 
8 
4 
6 

981 
1195 
682 
521 

1045 
1021 
608 

1039 
702 

1207 
203 
826 
773 
773 
889 

1149 
101 
78 
78 

567 
1156 

1215 

101 
249 
141 
382 
870 
882 
358 
651 
489 
921 

1197 
108 

1179 

Pabst, Fridolin 
Pacific Baking Co 
Pacific Car & Equipment Co 
Pa, eific Coast, Redwood Co 
Prcific Novelty Co 
Pacific Pipe & Supply Co 
Pacific Realty Corporation 
Paducah & Illinois R. R. Co 
Paducah Water Co 
Paget, J. H 
Pals, is de Modes 

i Estate tax decision. 

2227 
84 

1093 
1847 
8162 
1943 
4526 
3028 
6055 
4279 
5502 

6 
2 
2 
5 
5 
2 
5 
2 

6 
5 

843 
391 
348 
423 

1017 
870 

1223 
1001 
1067 
310 
189 
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5447 
1181 
3382 
3382 

18436 
5500 
9504 
4684 
2833 
4894 

583 
2460 
5602 
3999 
5452 

12050 
6452 
1800 
6332 
3994 
8901 

13927 
13571 
13571 
9065 
9615 
5606 

11997 
12722 
11061 
9380 

14376 
5741 
9247 

10082 

Palmer, Earl M 
Palmer, J. C 
Pantazas, Charles 
Pantazas, James 
Pantlind Hotel Co. and Pautlind Building Co 
Paris Cloak, S»it tfz Millinery House 
Parish, S. W 
Par!sh-V atson, M 
Parish-ii atson 8- Co. , Inc 

403 
882 
975 
975 
878 
189 

123o 
840 
851 
605 
415 
719 
854 
448 

87 
318 

1081 
916 
950 
6' ' 

7S =' 

732 
732 
781 
150 
450 
467 

1177 

3 
1 
5 
5 
9 
5 
9 
3 
2 
4 
2 
6 

10 
8 

11 
7 
1 
4 
4 
7 

11 
10 
10 
12 
13 
6 

10 
5 

Parisian, The 
Park Bros. 8: Rogers, Inc 
Parker, George S 
Parker AVire Goods Co 

10 103 
189 9 

7 
11 

442 
648 

1904 
14365 
8472 

48 
16 

1385 
(81 

2 
10 
10 
6 5152 

11363 
17041 
2268 
9023 
9022 

852 
2735 
6301 

Perl-ins, B. F 
Perkins Land efs Lumber Co 

Permanent Loan and Savit; s 
Perry, E. C 
Perry-, V. I~ 
Perrv et'- Dorminey 

Perrl~an, J. R 

'( 
Assnciatinn 

9 
2 
9 
9 
1 

6 

5 
3 

11 

528 

132 
796 
796 
995 
311 

Persons. James H 
Peru Cbair 7, 'nrks 
Petaluma et Santa Ross, R. R. Co. s 

Peters Manufacturing Cn 
Peterson Cn. , Ceorge C 
Pevely Dairy Co 
Pl'elps, Martba B. , executrix ' 
Phelps, william I. , estate of t 

Phillips, Edward S 
t %state tar decision. 
t acquiescence relates to that part of decision as to 

psr «-bicb seers beld as an investment. 

3250 
3408 

13830 
2091 
1266 
161 

4803 
4803 
2376 

716 
29 

541 
11~98 
690 
385 
Ozc 
648 

1016 

l 
6 
6 
9 

the purchase of taspaper's own bonds at less than 

Parkersburg 8-. Marietta Sand Co 
Parshall, William W 
Patapsco Ballast Co 
Patch, Bl s df ord C 
Patterson Produce Co 
Patterson, W. H 
Pauli, Imari 
Psulson, Peder, estate of 
Paulsou et al. , V'illiam I. , esecutors 
Pavtte, Edward Yi 
Pearce et al. , Arthur P. , trustees 
Pearce, jr. , Charles F 
Pearsall, Gilbert H 
Pearsall ~. , Inc 
Peck, Itrilber S. ' 
Peebles et al. , W. S. , administrators ' 
Peerless Pacific Cn 
Peninsula Shipbuilding Co 
Penn Chemical %'orl-s 
Pennington-Geissler Co 
Pennsylvania Cn. for Insurance on I ives and 

Grattt ng Ann. litic s, executor under the will of 
Mary A~ Britt, decease('! 

Peoples Ice 8-. Cold Storage Co 
Peoples Trust Co. , trustee 
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Phillips, George E. ' 
Phillips, John D. , estate of ' 
Phillips, Joseph Edward, executor ' 
Phillips, Joseph W. , estate of ' 
Phillips, T. C 
Pickering, Loring 
Pickering, Rose C 

Pictorial Review Co. , The 

Piedmont-Mt. Airy Guano Co 
Pierce-Arrow Motor Car Co 
Pierson 5t Co 
Pike County Coal Corporation s 
Pine Bluff Compress 4 Warehouse Co 
Pine Ridge Mines Co 
Pinhorn, Richard, estate of i 
Pioneer Laundry Co 
Pittard, J. T 
Pittsburgh & Bessemer Coal Co 

Pittsburgh Grinding Wheel Co 
Pittsburgh-Northern Coal Co 

Planters Nut k Chocolate Co 
Planz, Inc. , Theo 
Plumb, Ralph H 
Plunkett, Charles T 
Plunkett, Plorence C 
Plunkett, Lyda F 
Plunkett, William C 
Plymouth Coal Mining Co 
Poinset Mills 
Polichronis. des, Paul 
Pomonis, Dennis 
Pomonis, Spiro 
Pope, Clarence E 
Pope, Mrs. Clarence E 
Pope Sanatorium Co 
Popular Dry Goods Co 
Popular Priced Tailoring Co 
Port Townsend cs Puget Sound Ry. Co 
Post, James H 
Pottash Bros 
Pottash, Harry 
Potta, sh, Max 
Potter II arms, Inc 
Powel, Hope Ives, estate of ' 
Powel, T. I. Hare, executor r 

Powell Coal Co. ' 
Power, Charles B. and John M. , executors t 
Power, Thomas C. , estate of ' 
Power 4 Bro. , T. C 
Powers, Mary A. , executr x i 
Powers; Richard J. , estate of ' 
Powers, Samuel L 
Powers k Mayer, Inc 

t E'state tax decision. 
s Acquiescence relates only to issue 1 in decision. 
s Acquiescence relates to all issues except jurisdiction issue. 

' 6352 
6352 
6352 
6352 

12802 
5908 
5840 

l 11303 
8542 
1757 
893 

21340 
7189 
7989 
2208 
6388 
4739 
1804 
5626 
9004 
2558 
2559 
2837 
8788 

10081 
7866 
3370 
3701 
3758 
3737 
3756 
4003 

83 
1265 
3382 
3382 
2151 
2500 
4148 
2141 
9222 
2554 

12488 
11990 
11992 
11991 
5928 
9888 
9888 

11945 
10400 
10400 
3740 
5422 
5422 

11558 
6862 

) 
) 

7 
7 
7 
7 
9 
5 
5 

5 

8 
3 
2 

12 
4 
5 
5 
7 
5 
5 

5 

2 

6 

7 

10 
7 
3 
3 
3 
3 
3 
1 
2 
5 
5 
3 
3 
4 
6 
8 
2 

12 
12 
12 
12 
6 

10 
10 
12 
11 
11 
6 
6 
6 

12 
6 

1054 
1054 
1054 
1054 

153 
670 
670 

416 

72 
1009 
396 
678 
625 
938 
541 

1104 
821 
929 
45 

712 

105 

173 
1158 
295 

1265 
1265 . 1265 
1265 
1023 

6 
1263 
975 
975 
595 
595 

1085 
78 

831 
357 
510 
190 
190 
190 
110 
166 
166 
492 

1313 
1313 
835 
633 
633 
702 
329 
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Powers k tllayer Manufacturing Co 
Pratt, William B. , estate of 
Yratt k Letchworth Co 
Preston, Hoiner M 
Preston et al. , Homer M. , administrators 
Prestwood, F. M. , estate of 
Prestwood, N. J. , administrator 
Price, Samuel B 
Producers Fuel Co 
Prouty et al. , Anson V. , executor ' 
Prouty C. C. , estate of ' 
Pryor, Luke, estate of ' 
Purcell, Annie L. , executrix 
Purcell, Joseph, estate of 
Purdy & Henderson Co 
Purity Oats Co 
Purity Oats Co. of Davenport 
Putnam Henrietta, deceased, estate of ' 
Putney Mercantile Co. , L. B 
Putzel, Henry V 

6862 
8858 
4644 
9816 
3896 
7755 
7755 

11764 
159 I 

2951 
2951 
9380 
3838 
3838 
5198 
4364 
4365 
5273 
3195 
4053 

6 

9 
7 
6 
6 i 

1 
5 
5 
5 

4 
4 
4 
4 
3 
3 
8 

329 
621 
492 
645 
414 

1116 
1116 
1237 
202 
107 
107 
386 
967 
967 

70 
585 
585 
823 
836 
787 

Quadrica Illanufacturing Co 
Quealy, P J 
Queen City Printing Co 

2814 
7196 
69S5 

2 
6 
6 

1119 
419 
521 

Raflel Co. , John J 
Radin, Etta, administratriz 
Radin, Samuel, estate of 
Rainbow Royalty Co 
Raleigh Smokeless Fuel Co 
Ramming, R. W 
Randolph Hotel Co 
Ranier Grand Co 

5576 
8175 
81(5 
3619 
7767 
5983 
1580 
4236 
7904 
7905 

10720 
8284 
5128 

5 
8 
8 
3 
6 
6 
6 

11 

12 
10 

10123 
18115 
5703 
6776 
5110 

784 
2015 

994 
8146 
8146 

13120 
6138 
6138 
S704 
'9006 
3733 
2208 

7 
10 

5 
6 

I 
1 
2 
9 
9 

12 
8 

12 

to issue 1 of decision. 

Ransom, Inc. , Stephen 

Rauh k Sons Fertilizer Co. , K. t 
Ravner, William 
Raymond-Hadley Corporation 
Real Estate tlz Trust Co. et al. , ercecutors, estate 

of George W. Milliken ' 
Realty Sales Co 
Redlauds 8& purity Co 
Reed, F. M 
Reed, Leila H 
Regs. l Shoe Co 
Reichenback, Harry L 
Reinhardt, Flaine R 
Reizenstein, Louis, trustee 
Reizenstein Trust Estate, Rosa 
Renalcer, V. B 
Renfro, E. T 
Renfro, Mrs. Ines C 

Reserve Natural Gas Co. of Louisiana 

Retailers Fire Insurance Co 
Retla tv 3 I ines Co 

' F. . tate tar decision. Acqrdescence relates 

250 
10?7 
1077 

71 
381 
188 
368 
520 
120 
468 
698 
889 

7S5 
1217 
956 

1140 
670 
896 

1026 
19 

1184 
1184 

51 
1295 
1295 
219 

1186 
541 
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Rex Machinery & Supply Co 
Reynolds, J. D 
Rhodes, Brownson & Kampman, 
Ribbon ClifF Fruit Co 
Rice & Fielding, Inc 
Rich and wife, C. R 
Richmond Hosiery Mills 

Inc 

Ricker, George A R' icks, W. R 
Riffel, Henry 
Riggs, Leon C. , estate of, I acey L. Bogart, adminis- 

J. 
c l'Q, tor 

Rigsby& G. D 
Riker, jr. , Samuel, executor 
Ringler & Co. , George 
Rio Electric Co 
River & Rail Storage Co 
Roberts, B. S 
Roberts, Frances A. , estate of 
Roberts, H. H 
Roberts Co. , U. N 
Roberts, Vincent G 
Robertson, Charles E 
Robertson, Harry F 
Robinson, Andrew P 
Robinson Co. , A. M. ' 
Robinson, F. M. , estate of 
Rockford Brick & Tile Co 
Rockford Malleable Iron Works 
Rodefer Oil Co. , David 
Roden Coal Co 
Roebling, Earl G. , estate of 
Roesch, William V 
Roessel & Co. , Ltd. , Louis 
Rogers, Eatie 
Rogers, R. M 

Rogers, Robert, C 
Romayor Gravel Co 
Rome Wire Co 
Roos, Moritz 

Roper, Elisha 
Roper, Mrs. Elisha 
Rose, Co. , Edward 
Rosenthal, Benjamin J 
Rosenthal, Hannah S 
Rosenwald & Weil, Inc 
Roshek Bros. Co. & Roshek Realty Co 
Ross Co. , Inc. , F, J 
Ross, James, estate of s 

Ross-Spiller Glove Co 
Rosser, I uther Z. , estate of ' 
Roth, Charles F. , estate of 
Roth Hoi, el Co 
Roth Shoe Co. , Whitney 
Rouse, Hempstone & Co. , Inc. ' 

' Acquiescence relates to issues 2, 3, 4, 5, and 6 in decision. 
s Fstate tax decision. 
s Acquiescence relates to issue concerning opening inventorv at 

1791 
7829 
894 

12337 
5219 
2823 

3703 
6817 

12803 
3576 

1932 
5599 
7102 
8565 

12756 
1233 
5344 

17698 
9579 
1270 
5344 
595 

5436 
14924 
5652 
6341 
3873 
2451 

10184 
7915 

c 
13042 
25747 

2551 
1009 

10843 
10842 

( 
13581 
24740 

7532 
8759 

4060 
8642 
8643 
2092 

990 
991 

8596 
1844 
7281 
8690 

10212 
2161 
1508 
542 

89 

( 
'7673 

10987 

Dec. 1. 1917. 

10 
2 

12 

) s 
10 
12 

2 

10 
9 
1 
7 

10 
9 
2 
7 
1 
5 

12 
5 
4 
4 
2 

11 
5 

10 
12 

7 

7 
7 

12 
11 
8 
8 
7 
7 
2 
2 
2 

11 
2 
7 
8 

10 
3 
3 
1 
1 

182 
651 
194 
13 

1080 
822 

1247 

11 
1381 
436 

668 
194 
890 

1134 
1332 
1098 
1162 
763 
376 

1176 
1162 
501 
748 

1195 
1217 

47 
313 
817 
782 
654 
682 

1195 
293 

1141 
711 
711 
816 
828 
369 
787 

1112 
1112 
341 
19 
19 

921 
260 
196 
693 

1340 
809 
868 

1111 
453 

1018 
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Royal Collieries Co. , The 
Royal Fuel Co 

Rubens 4 Co. , Charles 

Rubenstein, Gertrude G, , executrix ' 
Rubenstein, Louis, estate of ' 
Rub-No-ilIore Co 
Rucker, B. J 
Rucker, W. J 
Rucl'man Coal Co 
Rudolph, E. L 
Rudolph Co. , Inc. , M. J 
Rudolph, T. T 
Runs, H. D 
Russell, Charles H. , estate of 
Russell Milling Co 
Russell Wheel k Foundry Co 
Ryan Co 
Ryan, John C. , estate of 
R;. an, I%ate Cso executrix 
Rye Beach Pleasure Park Co. , Inc 
Ry!nan, B. A. , estate of 
Ryman, Nancy J 

233 
9386 
5736 
6356 

12569 
3795 
3795 

57 
2928 
2929 
4277 
4571 
2069 
4570 
9119 

24312 
183 

2029 
54 

1986 
1986 

13108 
1706 
1705 

1 
8 

10 
10 
I 
9 
9 
5 
6 
4 
6 

13 
11 
I 
3 
2 
2 
2 
6 
5 
5 

369 
741 

626 

864 
S64 
228 
921 
921 
534 
265 
476 
265 
240 
947 
194 

1168 
764 

1130 
1130 
1373 
1288 
1288 

St. Clair Guaranty k Title Co 
St. Louis Screw Co 
Sachs. Ci!aries H 
Sackeit, A. T 
Saddler, John E 
Safe Guard Check Writer Corporation 
Sakowitz, Louis 
Sal!non, George H 
Salmon, Walter J 
Salomou, Leon 

Sampson, 'A illiam C 
Sand Spr! ngs Home 
Saner-Ragley Lumber Co 
San Francisco Lumber Co 
Sanger, Elias A. , estate of 
Santa!!tIaria Gas Co 
Sar '»t, 5larjorie L 
Sari!!ar Co. , Inc 
8!!yro Stamping Co 
Scldfc William B. , estate of 
Sca!e". , ! l. L. - 
8!!!:. !, l»uer, Bernhard, estate of ' 
Sc!!! !zinger, Sabina, exeecutrix ' 
St hccv, Abraham 
Sc!;i »i r, Herman, estate of ' 
Scl!ick, Andrew, deceased, estate of 
S. hiif, Benja!nin J 
Sebi!!i»g Grain Co 
"i'. Jcntn!er!e Graber Co. , The 
Schlesi»ger, Armin A 
Schist t, Adolph 
! Estele tss decision. 

7578 
2077 
7561 
7577 
3796 

11451 
10807 
5733 
3115 

12231 
3725 

204 
4%71 

431 
10643 
69SI 

11507 
3678 
3624 
3040 

391 
11408 
11383 
11388 
10%57 
4621 
3659 
4742 
5939 
1422 

13728 
10016 

8 
2 
6 
4 
2 

10 
7 
3 
3 
8 

I 
6 
3 

10 
8 

10 
4 
9 
2 
I 

10 
12 
12 
11 
9 
3 
3 
8 
2 

11 

688 
649 
68 

1074 
1305 
1262 
267 
838 
723 
979 

1109 
73 

198 
927 

1242 
107 

1412 
298 
465 
166 
338 

1024 

836 
486 

1026 
640 

1048 
%23 
601 
150 
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Schlossberg, Edwin 
Schmick, Wilson E 
Schmid, John A 
Schoellkopf, Walter H 
Schroth, Joseph, estate of ' 
Schroth, JuL!a Anna, executrix ' 
Schubert, Andrew H 
Schulz, A. J. , estate of r 

Schulz! Emma Jane, executrix ' 
Schulz Baking Co 
Schwarzler Co. , A. J 
Schwing, Samuel P. , estate of ' 
Schwinn, Ignaz 
Scott, John 
Scott, Shelby D 
Scoville, George S 
Scripps et al. , WiHiam E. , trustees under declara- 

tion of trust executed by James E. Scripps 
Seaboard. Mills, Inc. (Fleitmann & Co. , Inc. , suc- 

cessor) 
Secor Hotel Co 
Securities Investing Fund, Inc 
Security Trust & Savings Bank, trustee ' 
Security Trust Co executor ' 
Seligman, George W. , executor 
Seligman, Isaac N. , estate of 
Selwyn Operating Corporation 
Seneca Coal Mining Co 
Sentinel Publishing Co 
Serrien, Anna, executrix ' 
Serrien, John, estate of ' 
Service Recorder Co. , The 
Seven nineteen Fifth Avenue Co 
Severa Co. , W. F 
Shaffer, John C 
Shs, mokin Valley & Pottsville R. R. Co 
Sharp, W. Z 
Shaw, Guthrie, executor 
Shaw, James G. , jr. , estate of 
Sheakley & Kennedy Bros 
Sheane Auto Co. , W. W 
Sheen, Jessie G 
Sheet Metal Construction Co. Inc 
Shelton et al. , Charles B. , executors ' 
Sheridan Meat Co 
Sheridan, Thomas F 
Sherman Stalter Co 
Sherwood, John W 
Shiner Oil Mill & Manufacturing Co 
Shipowners & Merchants Tugboat Co 
Sho &e Brick Co 
Shotter, S. O. and Isabel, executors 
Shotter, S. P. , deceased, estate of 
Shulthis, A. W. , deceased, estate of 
Shure Co. , N 
Shutter, Marion D 
Shuttleworth, Wollny Co. , Inc 

Silk, W. W 
r Estate tsx decision. 

2006 
1971 

11714 
6212 
3914 
3914 
6667 
5686 
5686 
2074 

667 
3633 
8441 

10418 
6180 
2443 

5499 
5023 
5024 

224 
10804 
6720 
9758 
9758 
4851 
1049 
5712 
8836 
8886 
2201 
6031 
1702 
1072 
4944 

10598 
9644 
9644 
6282 
5187 

548 
5089 
2161 
5493 

18698 
48]8 
7748 
2875 
3955 
6531 
8134 
3184 
1827 
8655 
1816 
1862 

10864 
10864 

2 
3 

10 
4 
5 
5 
4 
7 
7 
3 
8 
3 
9 
6 
9 
2 

5 

7 
1 

11 
4 

10 
10 
5 
2 
8 
7 
7 
2 
5 
8 
9 
3 
8 
9 
9 
7 
9 
6 
3 
8 

10 
4 
4 
8 

11 

5 
2 
2 
2 

2 
5 
7 
7 

683 
1141 
1152 
1032 
826 
326 

85 
900 
900 
470 
585 
69? 

1804 
761 

1219 
813 

491 

5?5 
158 
279 
883 
988 
840 
840 
723 
518 
825 

1129 
1129 

96 
565 
664 
504 
604 
899 
459 
459 

1156 
1817 

114 
461 
809 
211 

1299 
28 

108 
805 
403 

1042 
912 
912 

1253 
1181 

28 
76 

1256 
1256 



Taxpaper. Docket 
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Board of Tss Appeals. 

Volume. 
~ 

Page. 

Silver 8: Co. , Inc. , Wilham 9708 
Silverman, Alexander 10389 
Simmons Co 1927 
Simon, H. S 4912 
Simon, Kate i%I 

Simonds Co. , C. H 267 
Simons, jr. , and wife, James A l 5329 
Sinsheimer, Sidney W 11068 
Slater, Chas. W 4134 
Slattery, Stephen J 9312 
SIine, John T 6752 
Smith, Bert K 5329 
Smith, Mrs. Bert K 5329 
Smith, Mrs. D. Sydney ' 3262 
Smith, Francis E 1020 
Smith, Harry A. , executor s 3098 
Smith, Harry A. P 2552 
Smith, Theodore H 1054 
Smith, Walter T 4841 
Smith Insurance Service, Inc 10901 
Smith k Son Co. , Lee S 3328 
Smith Machine Co. , H. B 7519 
Snyder. William J 13186 
Solof, J. W 482 
Son:ers Lumber Co 2401 
Sonenblick, David 3665 
Sonora Bank teak Trust Co 7838 
Southack, Augusta G. , estate of 6359 
Southern Feed Co 13587 
Southern Press Cloth Mfg. Co 13004 
Southern Sand k Gravel Co. , Inc 6603 
Spalding, Katherine A 7302 
Spang-Chalfant ik Co. , Inc 10469 
Speizer, Lena 2389 
S pen cer, Marion P a rsons 22194 
Spencer Lumber Co. et al. , A. B 7639 
Sphar Brick Co 2086 
Spofford, Hannah M. , administratrix of estate of 

Lucy M. Mills s 1028 
Sporborg, William D. , administrator 7914 
Sprague, Elizabeth S 6740 
Sprague Tire & Rubber Co 4717 
Spring Brook Ice Co 12862 
Springdale Cemetery Association 4169 
Sprinkle, James L. , estate of 10401 
St a if ord-Low don Co 9088 
Staley, J. A 6435 
Staley, Wilmer C 10750 
Stamev-Mackey Construction Co 1271 
Standard Gas Products Co 9843 
Standard Marine Insurance Co. , Ltd 4822 

3617 l 
Standard Refractories Co 
Standard Silk Dyeing Co 11694 
Standifer Construction Corporation, G. M 5550 

Stanfield, Theodore 4056 ) 
3076 I 

(tanlcy Insulating Co 2983 
Star Porcelain Co- 5002 

Revoke nona uui~uce notice Published in Cumulative BRleti V -i t 
~ Fsetste tat decision. 

es 

3 
8 
8 

Il 
12 
3 

12 
7 
9 
9 
4 
5 
4 
6 
9 
4 
8 

10 
i 

6 i 

I 
7' 
5 
9 

5 
4 i 

I ' 

6 
7 
9 

9 
3 
7 

11 
I 
2 i 

4 
7 
3 
6 

10 
5 
7 
9 
3 

11 
10 

2 

1329 
1328 
631 

1078 
1186 
105 
480 

1009 
804 

1123 
1222 
480 
480 
385 
868 
3-il 
293 

57 
397 
2b I 
343 
525 
807 
776 
106 
986 
66 

1063 
736 
303 
879 
588 
858 
413 
437 
452 
946 

1016 
1272 
173 
610 
433 
223 
456 

I121 
932 

1038 
383 

1221 
853 

24 
648 
525 
787 
967 
989 
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4051 

3 
8 
9 
1 
4 
8 
9 
3 
8 
5 
5 
2 
9 
5 
2 
1 
8 
5 
6 
2 
2 

4. 

8 
2 
9 
7 
8 
8 
6 
6 

10 
2 
2 
2 
2 
1 

11 
4 
6 
1 

10 
7 
2 
9 

4051 
10587 
12789 

101 
6557 
5918 
4621 
2888 
6838 

19877 
19876 
2459 

14698 
5975 
3065 

65 
6521 
5687 
7801 
1866 
1867 
6080 
6542 
7645 
8878 
3877 
5588 
8398 
5069 
1909 
1909 

15285 
992 
998 
904 
905 

1923 
9236 
6406 
8790 
676 

18145 
9079 

581 
9442 

( 
7949 

17814 
10848 
5877 
8077 

2786 
2863 
8688 

( 
10266 
19788 
9240 

Superior Engraving Co 
Superior Motor Parts Co. s 

Superior Pocahontas Coal Co 
Susman, Otto 
Sutliff, S. D 
Swaney, Ewing B 
Swartz 4r Co. , Inc. , A. R 
Sweeney 4 James Co 
Sweet, G-ertrude H 

~ Estate tax decis|on. 

8 

8 
7 
8 
4 
5 
5 

10 

s Acquiescence relates to second issue of decision. 

Starck, Philip A. , estate of ' 
Starck, Philip T. , executor estate of Philip A. 

Starck ' 
Stark, Arthur L. , estate of ' 
S tarr, C. L 
Starr, Howard W 
Starrett, Paul 
State Bank of Alcester 
Stein et al. , Sadie S. , executors ' 
Steindach Co 
Sterling Realty Co 
Stern, Carl 
Stern, Louis 
Stern et al. , Samuel E. A. , executors ' 
Stevenson, D. M 
Stewart Co. , Fred S 
Stewart Co. , G. S 
Stieglitz, Treiber Co. , Inc 
Still, George W 
Stillwater Milling Co 
Stilwell Paper Co. , E. J 
Stockbridge, M. C 
Stockbridge, Mrs. M. C 
Stollwerck Chocolate Co 
Stouts Mountain Coal Co 
Stratton Grocery Co 
Straus Market, Inc 
Strauss, David, estate of ' 
Strifficr, Inc. , Edward C 
Stromberg Electric Co 
Strong, Hewat 4x Co. , Inc 
Strong, J. E 
Strong, Stella 
Strother Lumber Co. , G F 
Stumer, Aline Blanche 
Stumer, Blanche G 
Stumer, Lois M 
Stumer II, Louis M 
Suburban Investment Co. , The 
Sugar Run. Coal Mining Co 
Suhr, Charles L 
Sullivan Granite Construction Co 
Summit Wholesale Grocery Co 
Sumpter Valley Ry. Co 
Sumter Coca-Cola Bottling Co 
Sunflower Packing Corporation 
Sunnyside Coal ck Coke Co. s 

514 

514 
1150 
886 
681 
398 
878 
486 
348 

1000 
871 
870 
102 
552 
486 

1016 
452 
391 
280 
581 
327 
827 
467 

1292 
817 

1264 
1212 
887 

1170 
1035 
417 
417 

1174 
19 
19 
19 
19 

1121 
587 

1198 
708 

1040 
1825 
890 

1104 
984 
861 
407 
380 
787 

1068 
990 
264 

966 
404 



Taxpayer. Docket 
No. 

Board of Tax appeals. 

Volume. 

Sweeten, P. P 
Swinenart Tire ~It Rubber Co 
Sydco Photoplay Corporation 
Sylvan Electric Bath, Inc 

4331 
1436 

10221 
7411 

3 
2 
7 
5 

37 
223 
445 

1293 

Tsksmine Laboratory, Inc 

Tampa Electric Co 

Tsrr, Frank A 
Taylor, Eli J 
Taylor, Ella D. , executrix 

Taylor, Harriet A. , snd Rowe, John J 
Tsvlor, Moses 
Tavlor, P. L 
Taylor, T. J. , estate of 
Tesgue, E. B 
Tel-Electric Co 
Temple, Walter P 
Templeton, Kenly ifz Co. , Ltd 
Ter Bush, David A 
Terrell, Edgar B 
Texarkana Cotton Oil Co. , Inc 
Texas Chemical Co 
Theis, jr. , George 
Thomas, E. L 
Thomas Shoe Co. , The 
Thompson, J. iV 
Thompson, Seletha O. (Xfrs. J. C. ) 
. Thompson, lV. Van E 
Thompson o; Blacl 
Thompson Co. , John R 
Thompson Pacific Coast Co. , L. A 

Thompson Scenic Rafiwsy Co. , L. A 

Thompson, Mrs. T. C. , execute 
Thompson, T. C. , estate of 1 

Thompson, lV. B 
Thorkildsen, Thomas 
Thorpe, Helen Converse 
315 8 est 97th Street Realty Co. , Inc 
Threefoot, K. , estate of 
Tietz, Louise C. , sdniinistratrix 
Tietz, Robert ill. , esiate of 
Tifft, Layer ifz Co. , Iuc 
Tilford, Henry Morgan, deceased, estate of 
Tilton, S. I . , estate of 
Title Insurance k Trust Co 

Titus, Lou1s 

Titusville Tru=t Co. , executor 
Tivoli Theatre Co 
Todd, C. I. & c 
Todd, George IV 

Todd, Lil&anus M 
Toinfohrde, Andreas, estate of 

1 Estate tax decision. 

oi ~ 
l x)' ')c~ 

3199 
13344 

29593 
3543 
3050 
7617 

3067 
8789 

10020 
7617 
4040 
315 

12018 

( 
6145 

18432 
4015 
3132 
1888 
6360 
39o8 
9213 

209 
7412 
1895 

17509 
10837 
7917 
1869 
9679 

10315 
5280 
5280 

677 
385 

4206 
9898 

521 
9314 
9314 

12456 
3286 
6378 
9195 

2450 
1508 
lwi 
1022 
2959 
2960 
9615 

7 

12 

3 
9 
7 
2 
7 

11 
7 
3 
1 

10 
6 
4 
7 
1 

11 
3 
6 
1 

10 
9 

10 
11 
10 
2 
9 
3 
3 
5 
2 
3 

10 
9 
9 
9 

12 
3 
8 

11 
2 
2 
3 
6 
1 
3 
3 

13 

1002 

(2 
442 
931 

1159 
59 

441 
931 
146 
434 

1238 
61 

984 
773 

1142 
390 

1030 
297 
124 
390 

1342 
1125 
729 

57 
661 

1203 
902 
902 
193 
570 

1006 
368 
499 

1123 
1123 
481 
884 
914 
288 
582 
754 
868 
610 
868 
327 
327 
150 
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Tomlinson, J. G 

Tonawanda Power Co 

Topeka Tent 5t Awning Co 
Towns Hospital, Charles B 
Townsend, Anna M. ' 
Townsend, V. Ray ' 
Townsend Lumber Co 
Toxaway Tanning Co 
Transatlantic Clock 8s Watch Co 
Trathen, Mrs. J. Ries 
Treat Hardware Corporation 
Trefry, W. S 
Tri County Light & Power Co 
Troost Avenue Cemetery Association 
Troxel Manufacturing Co. , The 
Troy Manufacturing Co 
Trust Co. of Georgia, executor 
TschiÃely, Frederick A 
Tsivoglou, Constantine J 
Tucker, Genevieve 
Turl Iron k Car Co. , Inc 
Turner, Mrs. W. A 
Turner Terminal Co 
Twelve East Thirty-frat Street Hotel Co 
Twin City Sand 5r Gravel Co 
Two Ninety-Two Flatbush Avenue Corporation 
Tyler k Hippach, Inc 
T ler Ma L 
Tyler Warehouse Co 

7068 
2889 
8870 
6506 
3440 
2317 

20046 
20047 

830 

5694 
4897 
8270 
4524 
8897 
2710 
1114 
587 

6585 
12988 
6407 
3634 
3470 
9255 
4162 
3934 
3645 
7171 
5189 

995 
10722 

512 

3 
2 

12 
12 

1 

5 

3 
8 
6 

10 
2 
4 
1 
7 

12 
5 
8 
2 
9 
5 
3 
3 

11 
3 
6 

10 
1 

1195 

521 
701 

1343 
1343 
894 

871 
1064 
981 
'768 
134 

1165 
1169 
653 
119 
434 

1242 
748 
796 
740 

1006 
827 

76 
517 
830 
636 
300 
504 

Ulferts, J. J 
Union Department. Store Co 
Uniola Real Fstate Co 
Union Metal Manufacturing Co 
Union Trust Co. , executor 
Union Trust Co. of Cleveland, Ohio, executor ' 
United Motor Co 
United States Fidelity fk Guaranty Co 
United States Mortgage k Trust Co, executor ' 
United States Refractories Corporation s 
United States Tool Co 
United States Trust Co. of New York et al. , execu- 

tors ' 
Unity School of Christianity 
Untcrmyer Alvin 
Utica Motor Car Co 

14034 
7835 
3457 

35 
2524 
4478 
6983 

12744 
4268 
2459 
5642 
4650 

7856 
1799 

26612 
9086 

11 
8 
3 
1 
4 
9 
5 

12 
5 
2 
9 
3 

9 
4 

11 
10 

408 
1080 
1118 
395 
287 

1374 
1272 
743 
23 

102 
671 
492 

514 
61 

405 
878 

Vanco Mills Inc t 
Vancouver Home Co 
Van de Eamps Holland Dutch Bakers 

13276 
5550 
1430, 

12 
4 
2 

557 
525 

1247 
~ Estate tsx decision. 
s Acquiescence relates to all issues except issue with respect to question of snowance of amortization in 1918 of costs incurred in 1919. 
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Board of Tar Appeals. 
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, Pas . 

Vanderbilt et sl. , William K. , executors 
Vanderbilt, William K. , estate of 
Vsn Etten, Charles H 
Van Fleet, Carey 
Vsn Hool-, A. H 
Van Hook, Mrs. A. H 
Vsn Horn Co. , Inc. , Oliver H 
Van Lindley & ursery Co. , J 
Vsn Lindley Orchard Co. , J 
Usn Schaick, Ellen L, estate of ' 
Vsu(ireuil Lumber Co 
Vaughan, John Charles, estate of e 

Vaughan, Leonard Holden, coexecutor r 

Vaughan & Barnes, Inc 
Veitch, Edwin P 
Virden, M. L 
Virginia Lumber & Box Co 
Viscose Co. , The 
Vista del Arroyo 
Voelbel, Jacob, estate of e 

Voelbel, Walter V . , executor e 

Von Platen, Earl 
Voyer, A. L 

13080 
13030 
8798 
2047 
9358 
93o9 
82, 72 
3109 
3109 
7127 
6908 

10514 
10514 
7311 
1179 
5200 
3546 
3164 

10231 
6009 
6009 

16959 
5453 

11 
I 11 

8 
2 
8 
8 
9 
2 
2 
9 
8 

10 
~ 10 

6 
1 
6 
3 
8 

11 
7 
7 

10 
4 

291 
291 
611 

68 
68 
(0 

1084 
1084 

883 
140 
140 

1279 
6i0 

1123 
341 
444 

276 
276 
250 

1192 

1982 

1 
2 
2 
8 
6 
6 
1 

4 
4 
4 
3 
4 
7 
2 

1&&+2 

2292 
2004 
4629 
6. '66 
826( 

446 
7859 
3857 

231 
230 
663 

2410 
6388 
1782 

%all, Frank E 
Wall & Ochs, Inc 
Walimgford, C. A 
Wsllingford, Elmer R 
3&t sUis Tractor Co 
Waldorf, Mr. snd Mrs. Edn-ard 
'A sLch, Joseph J. , executor e 

V& alter, George L. , estate of e 

Vi alter et sl. , Howard K. , executors estate of George 
I V& alter, deceased e 

Walter & Co. , Inc. , D. ib. & E 
Walter & Co. , Inc. , et al. , D. iX. & E 
Walter Real Estate Co 
Ward, Hamilton 
Ward, Wm 
Warren Co&a The 
'6'srren, Eib H 
Washburn, Cheney D 
V( sshington Cadillac Co 
Washington Catering Co 

Washington Hotel Co. e 

%'ashington Paper Stock Co 

1782 
4006 
761g 
761g 

11822 
104( 1 
45SS 
2550 
2475 
4471 
7051 
6609 
7133 
1321 

2 

10 
10 
8 
7 
3 
7 
7 
8 
9 

453 
142 
620 
620 
(04 

110, 

298 
4S3 

743 
441 

1117 
'. . &ate lax &iecieion; ao&rnfeacen 

r Estate tar decision, 
ot relate to tl(at part t e Spars &iecieion & l B 

Wsdsworth, Harold B. , estate of 
%'sdstvorth, Jessie B. , executrix estate of Harold B. 

Wsdstvorth, deceased 
%shl, Henrv 
Wshl, W. V iley 
%ski, Louis 
Walker, jr. , H. C 
33 alker, jr. , Mrs. H. C 
7 alker-Crim Co. , Inc. , The 

I 

1043 

1043 
1106 
1106 
1003 
1142 
1142 
599 
915 

1093 
684 
634- 
981 
367 

1104 
453 
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Washington Piece Dyeing!!jr Finishing Co 
Watson, ttlartha A. , estate of 
Watson, Mrs. Myrtle B 
Watsontown Brick Co 
Waynesboro Manufacturers Association 
"tVeakley Cloak!i'z Suit Co 
Weaver, Belle R 
Weaver, Belle IL' 
Weaver, James A 
Weaver, M. E 
Weaver, M. E. , estate of! 
Weaver, S. P 
Weaver, T. L 
Weaver, Walter B 
Webb tt'z Bocorselski, Ine 
Webb, Leland D 

Webb Press Co. , Ltd 

Webb, Stuart W 
Weber-Bun ke-Lange Coal Co 
Wedgwood!k Sons, Ltd. , Josiah 
Weed, Henry D 
Weeks Co. , L, S 
Weiner, A. L 
Weingarten, David, estate of s 

Weingarten, Melville D. , executor s 

Weiss, Paul E 

Weissenbach, Minna K 

4619 
7228 
6286 
8580 
1277 
4001 
2925 
2924 
8488 
2922 
8852 
2921 
2928 
7955 

178 
1279 

5591 
9146 
8647 
2568 
2604 

18048 
14672 
10483 
10438 
10059 
4004 
4005 
6061 
6102 

10157 
Welch et al. , E. Sohier, trustees ( 

11184 

Welch, Frank P 
Welsh Packing Co 
Wenzel, Ernst, estate of 
Werbelovsky, Abraham, executor 
Werbelovsky, J. H. , estate of 
Werner!Ir Werner Clothing !k Furnishing Goods Co 
West Bay Co. , The 
West Corporation, F. C 
West End Consolidated Mining Co 
Westergren, Inc. , M. F 
West Point Investment Co 
West 28th Street Corporation 
Westermann tir Pagano, Inc 
Western American Oil Co. ' 
Western Star Milling Co 
Western Zinc Oxide Co 
Wharton et al. , Gerald A. executors s 

Wharton, John G. estate of ' 
Wheary, George H 
Wheatley James A. ' 
When Clothing Co 
White, jr. , James 
! Revokes nonacquiescence notice published in Cumulative Bulletin 
s Estate tax decision. 
s Acquiescerce relates to second issue of decision. ' Acquiescence relates to!tern (2) of decision. 

6 
7 
8 
1 
8 
2 

8 
2 
4 
2 
2 
4 
1 
1 
9 
8 
8 
5 

11 
3 
2 
6 

10 
13 
13 
7 

987 
752 
495 

85 
911 
477 
976 

15 
943 
976 

15 
976 
976 
664 
871 
759 
288 
247 
247 
366 
508 
855 

84 
300 

1184 
249 
249 
615 

617 

V-2, page 4 

12 
9 
1 
8 
8 
9 
'2 
4 
3 
5 
1 
4 
2 

10 
5 
7 

18 
13 
5 
8 
1 
4 

1870 
800 

1169 
507 
442 
442 

69 
483 
629 
128 

1185 
486 
147 

1308 
17 

109 
972 
302 
302 
829 

1246 
978 
995 
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White, Julia A 
White, Robert P 
Whitehead, C. P 
V hitehouse Leather Products Co. , Inc 
1Vhiteley, Burt H. , estate of 
Whiting, C. L. , Inc 
Whitman, Nathaniel, deceased, estate of ' 
Whitman tt'r Sons, Inc. , Clarence 

Whitmeyer, Ella 
Whitmore, Alvah P 
Whitson, Thomas J 
Whorton et al. , Glen C. , executors s 

Whybrow, Clarence 
Vt icktsdre, Theodore H. , estate of 
Wickwire et al. , Theodore H. , jr. , executors 
Wiedemann Brewing Co. , George 
Wiess, H. C 
Wiess, Olga 
Wigginton, George P 
Wilbur, Loyd H 

Wildermann Co. , C 
Wilkes, J. Frank 
Wilkes, , l. Renwick 
Wilkes-Barre Lace Manufacturing Co 
V, ilkins, L. H 
'tVilliams, Harry E 
williams, Robert tt . , executor of estate of Ellen C. 

Bonaparte 
Williams Steamship Co 
lt illiamson, Alexander B 
williamson & Rauers Co 
Williamson Milling Co 
lVillis, Mrs. W. T 
Willis, tV. T 
Wilson Bros. tlr Co 
V ilson, Charles Scotto, estate of s 

ll ilson, Fannie L. , executrix s 

Wilson Furniture Co 
Winship, Charles N 
Winter Garden, Inc 
Wisconsin Hydro-Electric Co 
iVolf, J. H. G 
Wolf Manufacturing Co 
Wolferman, Fred, executors 
Wolferman, Louis, estate of s 

Women's Apparel Co 
Wood Bros. Thresher Co 
Wood, T. J 
1Voodcliffe Silk MilLc 
Woodruff Lumber Co 
'woodruff k Son, John T 
Woods k Sons Co. , Joseph W 
Woods Theatre Co. , A. H 
11 right, O. A. , estate of 
lV rishi 5 t, Pearl Ross, administratrix 
Wright, W. Q 
Wrightls Automatic Tobacco Packing Machine Co 

r Nnnacquiescence notice in this case, published in Cumulative Bull 
s Estate tax decision. 
s Estate tax decision; acquiescence relates to arst issue of decision. 

5623 
5554 

23948 

4 
4 

11 
12 
10 
7 
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11 
6 
5 
2 
7 
1 

10 
10 
4 
7 
7 
9 

8 
11 
11 

1 
6 
6 

10673 
8472 

11046 
1399 

( 
10316 
15888 
3090 
7086 
3478 
3094 
609 

5574 
5574 
7955 
7615 
7637 

11425 

( 
5686 

10611 
8289 

12024 
12023 

452 
4208 
4207 

1652 
8725 
2343 

11292 
t042 

15679 
15679 
8460 
4909 
4909 

11317 
6754 
8246 
9601 
2970 
8626 

11291 
11291 
4001 
5877 

11029 
559 

72t72 
6864 
9156 

11067 
12096 
12096 
4270 
1837 

1 
I 
2 

12 
5 
7 
7 

5 
5 

10 
10 
10 
10 
8 

10 
10 
10 
8 
4 
9 
1 
6 
6 
8 

12 
12 
12 
10 

1 
etin IV-2, page 6, recall ed. 

995 
995 
461 
714 

1385 
1170 

97 
1192 
472 

1274 
747 
771 
725 
102 
102 
664 
467 
467 

1030 
597 
771 
717 
717 
467 
5o3 
593 

1101 
451 
747 
476 
814 

1256 
1256 
820 
615 
615 

1294 
237 "1 
933 

1121 
1161 
285 
285 
477 

43 
1206 
715 
515 
535 
70o 
827 
999 
999 
806 

1260 
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Wyatt et al. Elizabeth C. R. , executors 
Wyman fk Co. , C. C 
Wyoming TMt & Timber Co 

17698 
10676 
21370 
24574 

10 
8 

763 
408 

1143 

Vahoia Sand fk Gravel Co 
Yakima Hop Co 
Yale Brevda Paper Box Manufacturing Co 
Yoder, Edward E 
Yokohama Ki-Ito Kwaisha, Ltd 
Yeast ilz Herrell 
Young, I. F. , estate of 
Young, May S. , executrix ' 
Young, Minal E. , executor 
Young, S. 19$arsh 
Youngstown Bread Co 
Youuker Bros. , Inc 
Yow, Frances White 

Z. 
Zeigen, Frederick K 
Zenith Milhng Co 
Ziegler, jr. , William 
Zimmerman, E. W 
Zimmerman„Jennie E 
Zouri Drawn Metals Ca 

2281 
9527 
3353 
3220 
2653 
2085 
7440 
3847 
4720 
1839 
1333 
5522 
5555 

6426 
5454 

123 
2513 
2145 
4908 

6 
8 
2 
3 
5 
2 
5 
3 
6 
2 
2 
8 
4 

10 
8 
1 
5 
2 
8 

820 
441 
900 

1180 
1248 
745 
245 
193 
4-72 
457 
402 
333 
995 

844 
1279 

186 
314 
667 
853 

The Commissioner does NOT acquiesce in the following decisions 
of the United States Board of Tax Appeals: 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. 

All America Cables, Inc. ' 
Ailing 3t Gory Co. s 

Alsap, Edward B. , estate of ' 
Alsop, Edward H. , executor 4 

Amalgamated Sugar Co 
American Express Co 
American Leather Products Co 
American Seating Co. s 

American Steel Co 
Aukeny, John D. , executor e 

Aiikeny, Levi, estate of s 

Archbold, John F. , executor 7 

A. tlautic Coast Line R. R. Co. s 

9092 
6606 
6519 
6519 
6439 
350 

10619 
4772 
669 

8904 
8904 
8629 

10983 

10 
7 
7 
7 
4 
2 
7 

1 
9 

213 
574 
848 
84$ 
568 
498 

1043 
649 
839 

1302 
1302 
919 

1193 
ouacquiescence notice in this case, published in Cumulative Buuetin IV-2, page 6, is recalled. ' KouacquIescence relates to issue as to tentative tax. ' Konacquiesceuce relates to third issue. 

4 Estate tax decision; nouscquiesceuce relates only' to 1917 trust. ' Xouacquiesceuce in so far ss it relates to inclusion in invested saints) of the sum oNL%, 71ag7. 
s Estate tsx decision. 
i Estate tsx decision; nouscquiesceuce relates to first snd second issues of decision. 
a Nouacquiesceuce relates to second issue of decision. 



I 

i 
Board of Tsx appeals. 

Docket 
No. 

Volume. ~ Page. 

Audubon Park Realty Co 
Ayers k Co. L. S. ' 6 

1 
9629, 
1217 j 

f 

6858 ! 

875 
1 135 

Ball et al. , Walter J. , coexecutors 
Bamberg Cotton Mills Co 
Bancker, jr. , E. A 

Barnes et al. , Charles G. , executors 
Barnes, jr. , John, estate of 
Barnes, Joseph 
Barnes, Joseph, administrator 
Barton, Mary L. , trustee 
Barton, Otis, estate of 
Bates, E. W. (Mrs. ) 
Beacon Coal Co. s 

Belmont Iron Works 
Belowsl-y, Morris 
Belt, Railway Co. of Chicago s 

Berger, Mathilda W 
Berger, Walter J 
Berks Foundry 8: Manufacturing Co 
Best Steel Castings Co 
Bingham, Robert W 
Blair, W. A. , estate of e 

Blair Co. , J. C 
Block, E. Bates 
Block, E. Bates, executor 
Block, Frank Eso estate of 
Block tit Kohner Mercantile Co 
Blossburg Mercantile Co 
Blydenburgh, VaQ 
Bonwit Teller & Co 
Bourne, Emily H. , estate of 6 

Boyne City I umber Co 
Brackenridge, George W. , estate of 
Brenneman, David E 
Bre nne man, E . L. E 
Brenneman, Verna L 
Briant, E. S. , administrator 
Bronson, et al. , James D. , trustees o 

Brown k Co. , M 
Bryant tk Stratton Commercial School, Inc 
Burke Electric Co. 6 

Burton, Lawrence Elmer 
Byck, W. S 
Byers, Howard Webster 

C. 

8 
8 

1 1 

7 
7 
7 
5 
5 

I 1 
9 
6 
7 
9 

10 
10 

6 
8 
4 

1 1 
1 1 
1 1 
1 1 
4 
4. 
5 

10 
8 
7 

1 1 
10 
10 
10 
6 
7 
9 
1 
5 
5 
4 
8 

1 80 
1 236 
420 
360 
924 
924 
924 

1 008 
1 008 

420 
280 
722 
424 
304 

4 
747 
756 
2I 4 
603 
959 
678 
420 
420 
420 
673 
690 
834 

1 300 
582 
36 

1 48 
544 
544 
544 
65 1 
127 
753 

82 
553 
99 

8 42 
1 191 

5266 
9577 
5266 

1 29 8 4 
1 2934 
1861 1 
1 1894 
1 0454 
9656 
4289 
61 10 
61 1 1 
6998 
8 3 26 
8823 
2 440 
7 1 47 

1 8792 
1 8793 
18793 

45 ( 6 
2880 
9921 

26037 
7888 
4635 
651 5 
83 6 1 
8823 
8324 
8860 
7 702 

24864 
48 

1 697 
2689 
2260 

1 08 1 9 

34 & 

842 
California Brewing Association r 

CaHaway, Fuller E 
3903 
2264 

t T~ notice which wss originally published in Bulletia IV-41, page 1, was republished in Cumalst!ve 
Bulletin V-l, page 6, for the reason thus the case wss ~y included in the 1Lot of cases acquiesced in 
pubhshed ut 'Cumal' t' ve Bulletin IV-2. page 1. 

N onacqaiescentxo relates to first isaac of decision. 
o hfonacqlliescence relates to issues involving Federal income taxes added to income for 1917, 1916, and 

19 le; n r;of«t Of WhiCh petitiOner WSS entitled tO be reimburaed by ita tenant COmpanieS. 

Far etc tax decision. 
o i onacquies~nce don not I late to deducubu ty of New York ulheritance tax. 
o g oQacquiescence relates to issues 1 and 2, snd issue 6 as to patent group No. 1. 

jgugQquiescence relates to question of affiliation ss to the companies included in the "units. " 



Board of Tax APPeals. 

Taxpayer. Docket 
No. 

Volume. Page. 

Cambridge Ice Co 
Campbell, Archer Maynard 
Campbell, H. L 
Capitol Hotel Co. ' 
Carbo Petroleum Co. z 

Carey, C. W. ' 
Chapin Construction Co 
Chapin, W. E 
Cleveland, Painesville ij'z Ashtabula R. R. Co 
Cleveland, Painesville fjt Eastern R. R. Co 
Clingan, fIIargaretta T 
Cohn 5t Sons Co. , M. ' 
Collins-McCarthy" Candy Co 
Connecticut ifz Passumpsic Rivers R. R. Co. ' 
Connellee, C. U 
C onover Co. , S. A 
Conway, J. W 
Corbett ilz Stuart 
Cornelius Lumber Co 
Crabtree Co. , E. H 
Crocker Co. , H. S 
Cross Mountain Coal Co 
Crown Potteries Co 
Curran, Maurice J 

D. 
D'Aramon, Henrietta 
Daily Pantagraph, Inc. ' 
Darby, Rufus C 
Davis, Chas. A 
Davis, Oscar 
Day, Henry M 
De Forest, Julia N 
Deltox Grass Rug Co. ' 
Bennctt, Fred 
DcRcuter, Ronald 
Dickerman 5t Englis, Inc 
Dillon, John P 
Doehne, George, estate of 
Don, Harriet M. , estate of ' 
Bowling, Mary M 
Duggan, Hanna, estate of s 

Buggan, James, executor 
Duhme, Ophelia, estate of 
Dunson Mills» 
Dustin Annie Mi. estate of " 
Dwight ct Lloyd Sintering Co 

7282 
18320 
18321 
6610 

9524 
2432 
8200 
2267 
4927 
4927 
4227 
7361 
9238 
4302 
8424 

3363 
3926 
2268 

11855 
4273 
5889 
4581 
1219 

10043 
793 

10644 
4126 
2265 

18622 
18625 
30198 

5857 
6926 

11498 
6243 
4928 

10985 
9844 
5594 
2394 
4706 
4706 
6858 

17019 
8629 

120 

9 
6 
8 
4 

12 
6 
3 

4 
4 
6 

9 
4 

8 
4 
6 
4 

11 
5 
5 
5 
2 

12 
5 

7 
9 
4 

11 
11 
12 
4 
7 
7 
7 
4 
9 
6 
9 
6 
8 
8 
8 

10 
8 
1 

156 
60 

1076 
441 

166 
539 
25 

842 
637 
637 

8 

87 
1280 

492 

359 
6?9 
842 
540 
215 
732 
537 
587 

1412 
180 

600 
1173 
842 
420 
420 
161 

1059 
811 

1173 
600 
447 
177 

1071 
450 
976 
482 
482 
180 

1150 
919 
179 

i Nonacquiescence relates only to that part of decision which relates to applicatioa of tbe Ayers decision 
(1 B. T. A. , 1133). 

s Noaacquiescence relates to fourth issue of decision. s Nonacquiescence relates to issues 1 and 3 in decision. i Nonacquiescence relates to 35 per cent penalty for failure to file a retura. 
s Nonacauiesceace relates to first issue of decision in so 1'er as it holds that the income was not realized 

until tbe year in which the taxes became due and payable; and also to the second issue of deeisioa. s Nonacquiescence relates only to issues iavolviag reducing invested capital by reducing current earnings 
available for dividends by tax accrued for current year. ' Nonacquiescence relates to second issue in decisica. 

s Nonacquiescence does not relate to deductibility of New York inheritance tax. 
s Estate tax decision, " Nonacquiescence relates to issue regarding jurisdiction. ' Estate tax decision; nonacquiescence relates i, o first and second issues of decisioa. 



Taxpayer. Docket 
No 

Board of Tax Appeals. 

Volume. 
' 

Page. 

Elkin, Dr. Wm. S 
Emery et al. , Earle C. , executors 
Emery, jr. , Lewis, estate of 
Excelsior-Leader Laundry Co 

18629 
9766 
9766 
9221 

11 
9 
9 
8 

420 
328 
328 
183 

Farmers Deposit National Bank and AfFiliated 
Banks 

First State Bank of Brackettville, Tex 

First State Bank of Weimar 

First Trust afz Savings Bank 
Fitzgerald, Mary A 
Foster, Alice Fisher 
Francesconi aint Co. , J. C. ' 
Frank, William G. , administrator 
Franklin et al. , Thomas H. , executors and trustees 
Fresh Pond Ice Co 
Fuller, jr. , James W 

6220 
12876 
12657 
16011 
11746 

810 
10126 
10585 
9344 
6515 
7282 
3068 

10 
11 

5 
7 

10 
6 

11 
9 
7 

520 
975 
396 

1034 
178 

1137 
658 

1071 
148 
156 
28 

Gallum, Albert F. , trustee 
Gardner Governor Co. e 

Garneau Co. , Inc. , Joseph 
General Manifold ai'z Printing Co 
Georgia Car «tz Locomotive Co. ' 
Gibson, Kate Viola, estate of ' 
Girard Trust Co. executor 4 

Glenn, Thomas Ik 
Goddard, John N 
Gonzolus Creek Oil Co. (dissolved), trustees for cred- 

itors of 
Goodrum, jr. , J. J 
Graves et al. , A. H. , committee for creditors of 

Whittaker «4t Bacon 
Great Northern Ry. Co. ' 
Grelck Condensed Buttermilk Co 
Greylock Mills e 

6101 
321 

40 
14577 
3131 
7402 

11298 
2262 

18621 

13393 
18613 

22631 
8433 

11850 
3691 

11926 

10 
5 
1 

12 
2 
7 

10 

11 

12 
11 

7 
9 

747 
70 
75 

436 
986 

1144 
1100 
842 
420 

310 
420 

124 
225 

79 
1281 

Hadden, jr. , et ai. , John Aspinwall, executors a 

Hadden, Marie Torrance, estate of ' 
Haight, George W 

Hamilton, Harris & Co 

Hannibal Missouri Land Co 
FIarbour-Longmire Co 
Harlan ain't Co. , O. A 

9421 
9421 
6141 
4170 

15687 
9084 
6905 
1374 

10 
10 
4 

12 

741 
741 

1075 
735 

1072 
314 

1027 
t Nouacquiescence relates to third issue of decision. 
a Nouacquiesconcc relates only to that part of decision which relates to application of the Ayers decision 

a Nonacuuiescence relates only to issue 3 in decision. 
4 Estate itax decision. 
a Nonacq+icecc uce relates to issue involving the cfuestion whether the company should accrue as income 

iu tbe taxable years interest earned but not paid in those years ou obligations of other corporations owned 

nacquiceccnce in docision in ao far as the Board holds that it has jurisdiction to deteriuine the over- 
a Nonacquie 

payiucnt for le17 



noard of Tax Appeals. 

Taxpayer. Decl:et 
Ko. 

Volume. Page. 

Harriet Cotton Mills 
Harris, Elizabeth H 
Harry Co. , S. J 
Haskell & Barker Car Co 
Hatzel & Buehler, Inc. 1 

kIawkins, Frank 
Heineman Lumber Co. s 

Heinrich, Samuel G. , estate of 
Hemlock Hollow Coal & Coke Co 
Hendricks, Harmon W 
Henn, A. W. , trustee 
Hepburn, C. Fisher, estate of s 

Hermance, H. P 
Herzog, Philip W 
Hess Bros. s 

Hewitt Rubber Co 
Hickey, J. E 
Higginbotham-Bailey-Logan Co. e 

Hinman, Thos. P 
Hirsch & Co. , Adolph 
Hof Brs, u Co. , The' 
Hoffman, Isabella C. , estate of 3 

Hoffman et al. , Meyer C. , executors 3 

Hoffmann, Frederick H 
Holifield, Mary D. Moore 
Holyoke & Westfield R. R. Co 
Home Builders Shipping Association 
Home Laundry Co 
Houston Belt & Terminal Ry. Co. s 

Hulbert, Edmund D. , estate of x 

Humphreys, E. C 
Hupfel Co. , Inc. , J. Chr. G. ' 
Hutchins Lumber & Storage Co. ' 

6228 
11820 

1644 
7009 

( 
9501 

11454 
2572 

10175 
2420 
8837 
4554 
4303 
9690 

11192 
6245 
8039 
325 

19107 
4691 

18615 
3230 
6134 
5338 
3361 

10089 
8425 
7044 
6047 
8494 

11204 
4069 
9834 
3307 

5 
11 

4 
9 

10 
4 

11 
2 

10 
4 
8 

ll 
11 
10 
7 
1 

11 
8 

11 
7 
6 
3 

3 
7 
9 
8 
4 
6 

12 
9 
9 
4 

734 
420 
211 

1087 

993 
842 

1229 
406 

1176 
1257 
190 

1386 
420 
747 
729 
424 
420 
566 
420 
707 
442 

1361 

964 
1302 

127 
903 

1364 
818 
656 
944 
705 

Illinois Merchants Trust Co. , executor r 

Illinois Rural Credit Association 
Independent Brewing Co. of Pittsburgh» 
Indiana Stove Works ' 
Indianapolis Street Ry. Co 

Individual Towel & Cabinet Service Co 

Inglewood Park Cemetery Association 
Inman, Edward H 
Interurban Construction Co 

11204 
5058 
3242 
8148 
8787 

{ 1231 
12586 
3249 
2501 
7028 

12 
3 

8 
7 
5 

6 
4 
5 
5 

818 
1178 
870 

1008 
397 
158 

386 
842 

1292 
529 

Jackson, Minnie L. , estate of 3 4219 
r Nonacquiescence relates to third issue in decision. 
r Nonacquiescence relates to issue as to tentative tax, 
r Estate tax decision. 
x Nonacquiescenee relates to second issue of decision. 
x Nonacquieseence relates to first, second, and fourth issues of decision. 
o Nonacquiescence relates to second and fourth issues of decision. 
r Estate tax decision; nonacquiescence relates to issue concerning transfer of stoclr. 
e Nonacqnieseenee relates to obsolescence issue. 
o Nonaequiescence relates only to that part of dectsion which relates to application of the Ayers decision 

(1 B. T. A. , 1135). a Nonacquiescence relates only to issue 2 in decision. 



Docket 
No. 

Board of Tar Appeals. 

Volume. Page. 

Johnson et al;, Homer S. , executors ' 
Johnson, Stephen O. , estate of ' 

9550 
9550 

Keen, Herbert Ide 
Kehota Mining Co 
Keystone Coal & Mining Co 
Kistler Land & Imyrovement Co. s 

KIsin, Floreace L. t 

]Gym@a, E 
Ktthn, J . J 

8423 
I I 17 

10168 
12355 

4004 
400 5 
606 I 
6-102 ! 

I 01 57 

1863 I 

6 
3 

10 
9 

275 
885 
295 
671 

Lancaster et al. , John L. , receivers 
Lancaster Lens Co. t 
Law so n, Jo bn S 
Lee Live Stock Commission Co 
Lee Shoe Co. , I nc, John- 

e Brost Co. , Inc. s 
Ley & Co. , Inc. , Fred T 
Lightning Creek Oil & Gas Co 

Lloyd, Ernest E 
Lock, Moere & Co. , Ltd 

9863 
11603 

6 108 
280 

I0061 
683 2 

. 18168 

( 
8584 

23204 
24414 
9295 

9 
IO 
10 
7 

I I 
5 
9 

365 
1153 
747 
532 
I 87 
689 
749 

I I 50 
I 029 
1008 

MaLvoy Co 
M@C1ung et al. , Hu L„executors 
Xlcoowin-Foshee Lumber Co. + 

3Jcbiurtrie, Adnah 
Maboning Coal R. R. Co 
Malley Co. ~ Edward 
Mallinckredt, sr. , Edward s 

Manhattan Brewing Go 
Mann, Franklin P. , estate of 
Maritime Securities Co 7 

'Alartin Advertising Agency, Inc. , Mac 
Mathews, John E 
hfatthiessen, j r. , F. % 
Mexican Telegraph Co. g. 

Mianus Motor Vi orks, Inc 
Middlesex: Ece Co. , et al 
Mid-West Box Co 

9216, 
I 2468 
10446 
I 9740 
2202 
9677 
I 750 
693 

6IOI 
324 

81 15 
9 o 83 
2 I 25 
9093 
6 IN 2 
//82 

I 1066 

XO 
I 3. 
10 
8. 

6 
4 

10 
2' 

II 
8 
2 

10 

1017 
335 
96 I 

I 30 I 
923 
462 

I 112 
952 
747 
188 
I 62 
209 
92 I 
21$ 
435 
156 

I 22$ 
tKstste tea decision; nonacquiescence relates to trust instrumeata of L~1S sad 192L 
rNonscquiescence relates. to issue with respect to question of allowance of smortisstion in 1919 on costs 

UKllIY6d iu 1919 
4 Nonscquiescence relates to questioa in decisioa. pertaining to the year 1919; 

cquiesceuce relates. to the issue ss to whether s return signed by the president snd secretary wss 
the return required by statute, the filing of which started the running of the statute af limitations. 

t +onscqmmcence relates to issue 6 in decision. 
e Qpnzcqufescence relates to second issue. of decision. 

This notice which wss originslfy published in Bulletin IV&L page 1, was repuMfshed in Cumulative 
Bulletin V-1 Page 7, for the reason that the case was erroneously included. ia. the list, of casa. acquiesced in 

Cumulative Bulletin fV-2. page 3. 
v Noaacqmescence relates to issue as to tentative tsr. 
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Taxpayer. 
Docket 

No. 

Board of Tax Appeals, 

Morgan, Brooks 
Mossman, Yarnelle & Co. ' 

M. S. C. Holding Corporation et al 
Murphy et al. , James C. , executors ' 

18614 
8269 

11076 
4620 
4166 

Volume. 

7 
5 

Page. 

420 

45 
216 
952 

National Products Co 
National Refining Co. of Ohio et al. , The 
National Sugar Manufacturing Co 
National Tank & Export Co 
Nelson, C. N. , estate of s 

New Orleans, Texas & Mexico Ry. Co. s 

Nichols et also George, executors 
~ Nichols, John W. T. , estate of 

Niles Fire Brick Co 
960 Park Ave. Co. , Inc. , et al 
Nordholt, John B 
Norfolk Knitting Mills Corporation 
Northern Trust Co. , executor s 

Northern Trust Co. , executor ' 
Northwestern States Portland Cement Co. ' 
Norton et al. , Frank E. , executors s 
Norwich & Worcester R. R. Co 

Nunnall J. H y J. 

( 
6136 

12120 
186 

10605 
8274 
7702 

400 
9599 
9599 
2628 
6978 
8766 
4841 
2473 
7127 

( 
5'763 

10456 
5594 
2020 
8785 

18627 
18620 

7 
11 

1 
7 
8 
7 
6 

10 
10 
6 
7 
4 
5 
9 
9 
7 
9 
2 
6 

11 
11 

632 
511 
286 
577 

1217 
127 
436 
919 
919 

8 
216 
509 
792 

1810 
96 

835 
450 
215 
341 
420 
420 

O. 

Old Colony R. R. Co 
Ohh1ger Corporation 
Ottley, John K 
Oul Building and Loan Association 

7820 
25469 
18623 
8865 

6 
9 

11 
6 

1025 
170 
420 

1196 

Parrett, O. S 
Pelton, Honoro Gibson, executrix s 
Petaluma & Santa Rosa R. R, Co. 7 

Pietsch, Amy Lake, deceased, estate of 2 

Pietsch, lfValter G. , executor 2 

Pike County Coal Corporation s 

Pittsburgh Knife & Forge Co 
Pittsburgh Valve, Foundry & Construction Co 
Potter A. E 
Powell Coal Co. ' 
Prescott et al. , Oliver, executors 
Prescott, Wm. R 

6766 
7402 

18880 
5424 
5424 
7189 
7464 
9089 
7482 

11945 
7883 

18626 

7 
11 
6 
6 
4 
6 
6 

10 
12 
8 

11 

883 
1144 
541 
582 
582 
625 

1083 
460 
563 
492 
582 
420 

1 Nonacquiescence relates to issue involving deductioa of tentative i, axes ia determining the earnings 
available for payment of dividends in 1918 and 1919. 

s Estate tax decision. 
s Nonacquiescence relates io issues 1 and 4 in decision. 
s Estate tax decision; nonacquiescence relates to trust creaied on February 9, 1917. 
s Nonscquiescence relates to fifth issue of decision. 
s Nonacquiescence does not relate to deductibility of New York inheritance tax. 
r Nonacquiescence reiates to that part of decision ss to the purchase of taxpayer's own bonds st less than 

par which were retired. 
s Nonacquiescence relates only to issue 2 in decision. 
s Nonacquiescence relates to jurisdiction issue. 
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Docket 
Ic o. 

Board of Tsx appeals. 

Volume. 

Pritzlaff, Frederick C 
Prosser, SewartL 

Providence 4 Worcester R. R. Co 
Provident Trust Co. et al. , administrators ' 

6109 
8520 
6297 
7775 
4976 

10 
7 

747 
734 

1186 
1004 

Quaker Maid, Inc 11421 10 301 

Randall, George W. , estate of 
Rauh h: Sons Fertilizer Co. , E. s 

Ree b, M. A 
Reilly, Warren 
Reliance Manufacturing Co 
Remington Rand, Inc 
Remington Typewriter Co 
Renziehausen, Frederick C 
Reynolds, Mary G. , estate of 
Reynolds, Philip M. , estate of 
Rhode Island Tool Co 
Rindge Land k Navigation Co 
Robinson Co. , A. M s 

Robinson, Mrs. C. H 
Rodenbough, Elizabeth ihlcCahan, estate of' 
Rodenbough, Elmer E. , executor of the estate of 

Elizabeth Mcgahan Pcodenbough, deceased ' 
Root, Henry L. , estate of ' 
Root, Susie M. , executrix t 
Rosseter, John H 
Roth, W. A 

Rouse, Hempstone A Co. , Inc. ' 

s85D 

10720 
9847 
5380 
6021 

34726 
2788 

10658 
8625 
8624 
2832 
3698 
5652 
8271 
465 

465 
2825 
2825 
6179 
6012 
7673 

, 

( -. 

12 
8 
7 
7 

11 
4 
8 
8 
8 
3 
2 
5 
8 
1 

1 
5 
5 

12 
4 

679 
468 
759 

1327 
583 
773 
880 
87 

360 
360 
180 

1179 
1217 
972 
477 

477 
696 
696 
254 
834 

1018 

Saeger, Wilford C 
Sage, lslargaret Olivia, estate of 
Sarfert Max f 

Sass, Morris 
Schreier Co. , Konrad 
Scully Syrup Co. , D B 
Seaboard National Bank of New York, N. Y. , ex- 

I 

ecutor ' 
Heals, Victoria D. (Mrs. ) 
Shaffer, C. B 
Shillito Co. , John 
Shillito Realty Co 
Siegel, Inc. , Joe 
Silver IQng Consolidated Mining Co. of Utah 
Sinsheimer Bros. , Inc 
Slocum et al. , Herbert Jermain, executors 
Smith, Clarence C 
Smith Agricultural Chemical Co 
Smither:, Francis S. , estate of t 

Stauge, A. H. ' 

7562 
5882 
3436 

- 6922 
3600 

10005 

9690 
1862 I 
9872 
6187 
6186 
1739 

151 o 
6498 
5882 
3767 

13179 
665 
553 

9 
6 
5 

12 
9 

10 

11 
11 
12 
8 
8 
1 
8 
5 
6 
4 

ll 
1 
1 

890 
36 

977 
156 
407 
90 

1386 
420 
298 
66" 
66o 

1113 
41 

918 
36 

514 
902 

1086 
810 

1 +state tax decision. 
s s, nnscquiesccncc relates to issues 3 snd 4 of decision. 
s . c onscquieccence relates to first issue in decision. 
c sfonscquitcscence relates to final issue of decision. 
4 acquiescence notice in the case of 4. H. Stanza (C. B. IV-2, 4) recalled. 
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board of Tax Appes&. 

Taxpayer. Docket 
Xe. 

Volume. Page. 

Stanton, jr. , John, estate of ' 
Stevens &It Thompson Paper Co 
Stone, George L 
Stoney, Mary M. (Mrs. ) 
Strong, B. R. , estate of 
Sugg, J. D. , estate of 
Sunlin, L. F 
Snnnyside Coal 4 Coke Co. s 

Superior Motor Parts Co. ' 
Swift, Lucile W 
Swift Co. , C. J 

5892 
3501 

10756 
18628 
12468 
8860 
7483 
9442 

10348 
18516 
12315 

5 
9 

11 
13 
6 
6 
9 
8 

11 
12 

1213 
20 

420 
335 
651 

1232 
984 
40? 
420 
974 

Texas 4 Pacifi Ry. Co 
Textile Mill Supply Co 
Thomas, C. R 
Thomas, Thomas E. , estate 
Thomas, W. Aubrey 
Thomas Coal Co. 4 

Turnure, George E 

f 0 

9863 
10382 
7139 
4230 
4229 
8098 

10045 

9 
8 
8 
6 
6 

10 
9 

365 
145 
118 

8 
8 

639 
871 

Underwood, Lucy C 
& 

estate of ' 
United States Refractories Corporation ' 
United States Trust Co. of New York et ai. , ex- 

ecutors of Francis S. Smithers, deceased ' 

2473 
5642 

9 
9 

1310 
671 

Vsn Zs&ndt, Jacobs fk Co 
Virginia Carolina Securities 

W. 
Waddell, Mary T et al 
Wagoner, Ads, 
Waggoner, R. M 
Wagner, Richard G 
Walcott Lathe Co 
Walters, Frances W. (Mrs. ) 
Walwortb, Charles W 
Wardlaw, W. C 
Warner, Fred W 
Warren, Wm. C 
Washington Hotel Co. 7 

Washington Post Co 

Corporation et al 

Weissenbaeh& Minna K. s 

Van Schaick, Ellen L. , estate of 4 7127 
6863 

11605 
7484 

4228 
5881 
5880 
4265 
1142 

18616 
8794 
2261 
3713 

18632 
6609 
7133 
8085 
4004 
4005 
6061 
6102 

10157 

9 
8 
6 

6 
9 
9 
9 
2 

11 
6 
4 
5 

11 

10 

96 
561 
84 

8 
629 
629 
925 

1231 
420 
788 
842 
963 
420 
441 

1077 

617 

& 1&. 'state tax decision. 
4 Nonscquiescence relates to third issue of decision. 
4 Nonacquiescence relates to final issue oi" decision. 
4 Nonacquieseence relates to second issue of decision. 
4 Nonacquiescence relates to issue with respect to question of allowance of amoztiaation in 1918 on costs incurred in 1919. ' Estate tax decision; nonacquiescence relates to trust crested on February 9, 1917. ' Nonacquiescence relates only to that part of decision which relates to application of the Ayers decision (1 B. T. A. , 1135). ' Nonacquiescence relates to question in decision pertaining to the year 1919. 
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Docket 
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~ Board of Tax Appeals. 

Volume. I Page. 

V: ';teatley, James A. ' 
Wilitehouse Sybil 7 

Ft ickershatn Ch c. as. A '6 dener George D I 

ener, Joseph E 
9 indfelder, John H. , estate of ' 
7, 'uship, C. R 
Wirtship Elizabeth T. (Mrs. ) 
Vt olferman, Fred, executor 3 

Wolferman, Louis, estate of 3 

% oodruff, Ernest 
WoodrufF, Geo. C 
Vt oodruff, Jas. %' 
Woodward, David 
Woolston, Beulah H. J. , estate of * 

W T. tk M. Co 

Wyoming Central Association 

Y 

9665 
13220 
18612 

7723 
7724 o" ( t 
4166 

18618 
18630 
11291 
11291 
2050 

18518 
18619 
2266 

11298 
8?78 

13093 
9965 

20546 

8I 
7 

11 
8 

8 

5 
11 
11 
10 
10 
4 

11 
11 
4 

10 

8I 

1246 
600 
420 
651 
651 
952 
420 
420 
285 
28 
842 
420 
420 
842 

1100 
722 

1064 

Young, James K. , estate of s 4976 1004 

Zakon, William 
Zclierbach, Isadore 
Zellerbach, Theresa 
Zinn, Arthur 
Zinn, Martin 

5450 
2028 

883 
2789 
3444 

7 
2 
2 
3 
3 

68. 
1076 
10(6 

960 

' Nonacquiccceuce relates to item (3) iu decision. ' Estate tax decision. 
t Estate tax decision; nonaequiescence relates to second issue of decision. 



INCOME TAX RULINGS. — PART I. 
REVENUE ACT OF 1928. 

SUBTITLE B. — GENERAl. PROVISIONS. 

PART II. — COMPUTATION OF NET INCOME. 

SECTION 99 (b) . — GROSS INCOME: EXCLUSIONS 
FROM GROSS INCOME. 

ARTrcr, E 84: Interest upon State obligations. 

REVENUE aCT OF 1928. 

VII-47-4009 
G. C. M. 5188 

Under an agreement entered into with the 0 Bank as depositary, 
the M Company issues " certificates of ownership of municipal 
securities. " The ownership certificate recites that the holder is 
the owner of an undivided share, to the extent of a sum stated, in 
certain municipal securities deposited with the bank and is entitled 
to receive the full amount to be received by the depositary from 
the collection of the securities and 5 per cent per annuin, in semi- 
annual installments, of the face amount of the securities repre- 
sented by the ownership certificate. The purchaser of a certificate 
has no recourse against the deposits. ry or the M Company. 

Held, a trust was created by the agreement, and the beneficiaries 
or certificate owners are not required to include in their gross 
income, income distributed to them from municipal bond interest 
received by the trustee. 

An opinion is requested involving a trust agreement relating to the 
deposit by the M Company of certain municipal securities with the 
O Bank, as depositary. The M Company issues and sells to the public 
v hat are referred to in the trust agreement as "certificates of owner- 
ship of municipal securities. " The ownership certificate recites that 
the holder or owner thereof is the owner of' an undivided share, to the 
extent of a sum stated, in certain municipal securities deposited with 
the bank; and that the certificate oivner is entitled to receive, on a 
date named, the full amount to be received by the depositary from the 
collection of the securities, and to receive, in semiannual installments, 
5 per cent per annum of the face amount of the securities represented 
by the ownership certificate as the certificate owner's share of the 
interest, collected by the depositary on the securities. 

The agreement recites that the purchaser of a certificate of owner- 
ship shall have no recourse against the depositary or the M Company, 
but the purchaser's sole right shall be to receive the principal and in- 
corne of. the securities as the saine shall be realized. However, the 
M Company agrees to keep on deposit with the depositary municipal 
securities of a face value of 110 per cent of the face of the ownership 
certificates issued, the additional securities to be held and dealt ivith 
by the depositary "for the purpose of maintaining a margin to 

(54) 
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secure to purchasers the full face value of their securities. " The 
M Company has the right to exchange the securities on deposit for 
others of an equal par and market value, ancl agrees to aid and assist 
the depositary without expense to the latter in the collection of the 
principal of and income from the securities. The depositary is not 
required to institute suit for the recovery of principal or interest- 
unless "prior thereto" it is indemnified against all expense. Evi- 
dently any profit or income in excess of that paid to the holders of the 
owneiship securities will be received by the M Company. However, 
the primary object of the arrangeinent is not to make a profit out of 
the handling of the securities, but to facilitate sales of municipal 
securities by relieving purchasers from the burdens of making collec- 
tions, reinvesting the proceeds as securities mature, bringing suits 
in the event of default, and otherwise protecting their investments. 

After careful consideration, it is the opinion of this ofiice that a 
trust was created by the agreement entered into by and between the 
M Company, the purchasers of certificates. and the O Bank. The 
latter as trustee receives municipal bond interest which it distributes 
periodically to beneficiaries. The beneficiaries are the M Company 
and the holders of the certificates of ownership. The beneficiaries 
are not required to include in their gross income for income tax 
purposes income distributed to them Prom municipal bond interest 
received by the trustee, since the trust serves only as a medium for the 
distribution to the beneficiaries of such tax-exempt interest. If for 
any reason the beneficiaries receive income which is other than interest 
on the tax-exempt securities, such income will not be within the 
exemption. 

C. M. CHAREsT, 
&enerul CotIn8et Bur'eau of Internal Revenue. 

SECTION 93 (n) . — DEDUCTIOXS FROM GROSS INCOME: 
CHARITABLE AXD OTHER COXTRIBUTIONS. 

ARTIOLE 261: Contributions or gifts by individuals. 

REVEiVUE ACT OF 1928 AND PRIOR ACTS. 

Contributions to a bar association. (See 6. C. M. 4805, page 58. ) 

PART IV. — ACCOUNTING PERIODS AND METHODS OE ACCOUNTING. 

SECTIOX 43. — PERIOD FOR WHICH DEDUCTIOXS 
AND CREDITS TAKEN. 

ARTICLE 849: When charges deductible. VII-40 — 4018 
G C M 5aO5 

ALL iREVKNEE ACTS. 

Lumber companies which keep their accounts and render their 
returns on an accrual basis should be permitted to deduct as an 
accrued liability for the lear in which shipments are made the 
amount of the freight charges thereon, where such charges are 
deterurincrl iu accordance with the approved practice of lumber 
manufacturers, subject to proper adjustments being made when 
the actual freight charges are fiually ascertained. 
37220' — ~5 
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An opinion is requested regarding the correctness of the action of 
the Bureau in denying lumber manufacturers deductions in comput- 
in~ net income on account of freight charges on shipments of lumber. 

The facts material to the discussion of the que'stion involved are 
as follows: 

It is the practice among lumber manufacturers to bill lumber to 
customers at a "delivered" price. However, the customer or con- 
signee pays the freight, and upon the return of the receipted freight 
biH to the shipper the consignee receives credit therefor on his 
account. The usual method of handling those shipments on the books 
of the lumber concerns is to debit the customer's account with the 
f. o. b. destination price and credit the lumber sales account with 
the same amount. Entries are then made debiting the lumber sales 
account and crediting the freight liability account for the amount 
of the estimated freight charge. When the customer remits for his 
shipment of lumber he remits cash only to the extent of the net 
sales price of the lumber, taking proper credit for freight charges 
paid by him. He also submits the paid freight bilL On receipt of 
the remittance the customer's account is credited with both the cash 
and freight, item and the freight liability account is charged with the 
amount of the freight bill. 

Lumber shipments are ordinarily in transit from one to four 
weeks, and the terms, of sale vary from 10 to 90 days. As a result 
of the practice of lumber companies as above outlined, it is not 
unusual to have at the end. of the taxable year accounts receivable 
in a substantial amount covering unliquidated. current shipnients. 

It appears that lumber manufacturers have adequate facilities 
for determining with substantiai accuracy the freight charges pay- 
able on lumber shipments when made — that is, statistics gathered 
by such manufacturers of the actual average shipping weight per 
thousand board feet of the diPierent species of lumber based on expe- 
rience over a long period of years and published freight tariff 
schedules 6led with the Interstate Commerce Commission. 

The general rule is that the person from v horn goods are received 
for shipment assumes the obligation to pay the freight charges; and 
the obligation of such person is ordinarily a primary one. This is 
true even. where the bill of lading contains a provision imposing 
liability upon the consignee. In accordance with this rule, the lum- 
ber manufacturers incur a real liability for freight, when the ship- 
ments of lumber are made. Eor tax purposes it is immaterial that 
the liability is not presently payable. The basic idea under the 
accrual system of returning income is th"t obligations and expenses 
definitely incurred should be reflected without regard as to whether 
payment has been made or whether payment is due. Nor is it neces- 
sary under the accrual system in every instance that the exact 
amount of an incurred liability be accurately ascertained in order 
to accrue it. (See United' 8taite8 v. Anderson et cl. , 969 U. S. , 429. ) 
A liability actually incurred must be distinguished from a mere 
contingent liability, reserves against which are not legal deductions 
from gross income. 

Under the circumstances shown in the instant ease, it must be 
concluded that lumber companies which keep their accounts and 
render their returns on an accrual basis should be permitted to 
deduct as an accrued liability for the year in which the shipments 



are made the a'mount, of freight charges thereon, where such charges 
are determined in accordance with the practice above indicated, 
subject to proper adjustments being made when the actual freight 
charges are finally ascertained. When such deductions are talten, 
hoi&. &. ver, it must be»hown that the gross sales of the lumber com- 
panies for the year have not been reduced by the amount of the e»ti- 
mated freight charges. It is recommended that I. T. 18ol (C. B. 
I — l. 182l. in so far as it confiicts with the conclusion reached above, 
be modified to conform therewith. 

C. &l. CaxiiE»T, 
C"eneral 6'ouzel, Bui eau of Intel nal Reve&iue. 

PART U. — RETURNS AND PAYAIZ'NT OF TAX. 

SECTION o2. — CORPORA. TIO'&& RETT. R&& S. 
. &iRTtczE 891: Corporation returns, VII — 80 — 8828 

Mim. 8651 

HevLae&l corporation income tax return, Form 1120A, for fiscal 
year 192S. 

TREASURY DEPAPMIE&T) 
OITICE OF CO31MI»»IOXER OF IXTKRXAL RZYXx~, 

ll v. ;:Aington, D. C. , June o6, 10o8. 
To Colkotorg of Internal Peuenue: 

In the Revenue Act of 1928 the tax imposed on a corporation is 
reduced from 18i/~ per cent to 12 per cent, and the exemption in- 
creased from ~2, 000 to $3, 000, effective as of January l. 1928. 

On account of this reduction in tax the corporation incoiue tax 
return for the fiscal vear 1928, I'orm 1120A. is now being revised, 
and a supply of the»e forms will be furnished to collectors for 
distribution at an early d;ite. 

The returns already filed by corporations for a fiscal year ended 
in 1928, on which the t„x i~as computed at 18' per cent for the 
entire year and the assessment made. should be forivarded to the 
Bureau without making the usual preliminarv audit. Such tax- 
pavers shoultl be requested to file amended returns on the revised 
Form 11204 on or before the date the second installment of tax 
is due. 

Upon receipt of these amended returns on the revised form the 
collectors will prepare once claims in abatement for the amount of 
tax overassessed and adjust the final installment» of tax accordingly. 
These returns should be forwarded to the Bureau after the usual 
preliminary audit together with the claims in abatement. 

In case a corporation is granted an esten ion of tiiue in which to 
file its return for a. fiscal year ended in 1928, and a tentative return 
showing the estimated amount of tax i» filed, such return should be 
retained in the office of the collector until a final return is filed by 
the corporation on the revised Form 1120A. 

( orrespondence in regard to the procedure outlined herein should 
refer to the number of this mimeograph and to the symbols 
IT: E:RR. 

H. F. ilzazs, 
Meting Commies& ner. 
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SUBTITLE C. — SUPPLEMENTAL PROVISIONS. 

SUPPLEMENT A. — RATES OF TAX. 

SECTION 103. — EXEMPTIONS FROM TAX ON 
CORPORATIONS. 

ARTICLE 523: Mutual savings banks. 

ALL REVENUE ACTS. 

VII-~0-4028 
G. C. M. 4729 

A mutual savings bank organized under the laws of a foreign 
State may be entitled to exemption under the provisions of the 
various Revenue Acts exempting mutual savings banks. 

An opinion is requested as to whether foreign mutual savings 
banks can meet the requirements of the various Revenue Acts as to 
the exemption of mutual savings banks. 

It is contended that the view expressed in Solicitor's Memorandum 
2268 (C. B. III — 2, 208), which was made with respect to an unin- 
corporated association formed in the United States but not chartered 
by either a State or the Federal Government, would preclude foreign 
mutual savings banks from qualifying as exempt corporations under 
the exemption provisions of the various Revenue Acts. 

Solicitor's Memorandum 2268, supra, conta, ins this statement: 
From the legislative history of section 231(2) of the Revenue Act of 1921 

and from the general and legal conceptions of a savings bank, it is the opinion 
of this ofrIce that in exempting mutual savings banks Congress had in mind 
only those institutions organized in accordance with State statutes and operated 
subject to State supeIwision and inspection. 

The term "State" as used above is not limited to States of the 
United States or the Federal Government, but is broad. enough to 
include foreign States as well. 

It is the opinion of this OSce that a mutual savings bank organ- 
ized under the laws of a foreign State may be entitled to exemption 
under the provisions of the various Revenue Acts exempting mutual 
savings banks. 

C. M. CIIAREST, 
General Cournee/, Bureau of lriiterna/ Eevenve, 

ARTIULE MV: Religious, charitable, scientific, lit- 
erary, and educational organizations and com- 
munity chests. 

(Also Section 23(n), Article 26L) 

REVENUE ACT OF laas AND PRIOR ACTS. 

VII&6 — 3989 
G. C. M. 4805 

The R Bar Association is not an exempt corporation under the 
provisions of section 103(6) of the Revenue Act of 1928 or the 
corresponding provisions of prior Revenue Acts. Contributions 
made to it by individuals are not deductible under the prov sions 
of section 23(n) of the Revenue Act of 1928 or the corresponding 
provisions of prior Revenue Acts. 
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An opinion is requested as to whether the R Bar Association is 
entitled to exemption from income taxation under the provisions of 
section 108(6) of the Revenue Act of 1928 and the corresponding 
provisions of prior Revenue Acts, and whether contributions thereto 
are deductible in the manner and to the extent provided in section 
28(n) of the Revenue Act of 1928 and the corresponding section of 
prior Revenue Acts. 

The R Bar Association was incorporated under a special statute of 
the State of S "for the purposes of cultivating the science of juris- 
prudence, promoting reforms in the law, facilitating the administra- 
tion of justice, elevating the standard of integrity, honor, and. 
courtesy in the legal profession, and cherishing the spirit of brother- 
hood among the members thereof. " The association maintains an 
extensive law library for the use of its members and special facilities 
for legal research. The association also maintains an auditorium in 
which lectures on legal topics are frequently given by eminent mem- 
bers of the bar. To these lectures large numbers of law students 
come from the several law schools in the city of R, who thereby re- 
ceive instruction helpful to them in their law school work and in 
their preparation for bar examinations. No admission charge is 
made at any of these lectures or at any other function held in the 
house of the association. 

In the case of the Sfedicat Society of Ezngs County v. jeff 
(34 App. Div. , 88, M N. Y. S. , 1077), the Supreme Court, Appellate 
Division, of the State of New York said: 

The Medical Society of the County of Kings is performing no service of a 
character calculated to relieve the burdens of government more than a thousand 
other mutual associations or corporations, designed for the promotion of the 
individual development of its members. It is, therefore, entitled to none of 
the exemptions which are extended to corporations or associations which are 
devoted exclusively to the "moral and mental improvement of men and women, " 
or to "religious, charitable, missionary, hospital, eclucational, patriotic, his- 
torical, or cemetery purposes. " It is, in effect. , a medical clubhouse, where the 
members of a single profession meet for "mental improvement" and such 
incidental benefits as liow from association and cooperation of effort. One of the 
results of these medical societies has been to establish a practically uniform 
rate of charges, or at least to establish a minimum rate, and to afford a degree 
of protection to individual practitioners which woulcl bc practically impossible 
without an organization empowered to enforce obedience to by-laws and respect 
for professional ethics. It is not necessary to ascribe selfish motives, and it is 
undoubtedly true that the relator is peri'orming many charitable and commend- 
able acts, in common with mankind, in ever& walk of life; but this is not, 
of itself, a justification for the State to relieve it of the burdens~hich are 
common to good citizenship generally, and, accepting the relator's own statement 
of the case, there are no facts to bring it within the provisions of the law. 
The relator was not organized "exclusivelV" for the purpose of carrying out 
any of the lines of work enumerated in the statute, or any two or more of such 
objects. 

In this connection reference is also made to the decision of- the 
Board of Tax Appeals in the appeal of. George 0. May (1 B. T. A. , 
1920, 1291), in. which it was concluded that a contribution to the 
American Institute of Accountants was not deductible under section 
914(a)11 of the Revenue Act of 1918. 

It is the opinion of this once that no substantial distinction can be 
made betwet n the purposes and activities of the R Bar Association 
anti those of the organizations considered in the cases above referred 

lt is, therefore, concluded that the association named is not 
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entitled to exemption from income taxation under the provisions of 
section 103(6) of the Revenue Act of 1928 or the corresponding 
provisions of prior Revenue Acts, and that contributions thereto by 
individuals are not deductible under section 28(n) of the Pevenue 
Act of 1928 or the corresponding section of prior Revenue Acts. 

C. M. CHAREsT, 
General Connse/, BMreue oj' Inter~ Eevenue. 

SUPPLEMENT E. — COMPUTATION OP NET INCOME. 

SECTION 112. — RECOGNITION OF GAIN OR LOSS. 

AIrricLE 579: Involuntary conversion of property. 

REVENUE ACT OP 1928. 

VII — 48 — 4019 
G. C. M. 5148 

The expenditure by an alien of the proceeds of the sale of prop- 
erty seized bv the Alien Property Custodian 15 months after their 
return to him can not be said to be an expenditure "forthwith 
upon the return of the proceeds * * * of the sale or exchange 
to him, " so as to entitle him to avail himself of the involuntary 
conversion benefits of' section 24(d) of the Trading with the 
Enemy Act, as amended. 

Where expenditure in actual replacement is too late, e~ndi- 
ture in the establishment of a replacement fund is likewise too 
late. 

An opinion is requested. with respect, to the provisions of section 
94(d), Trading with the Enemy Act, as amended, and Article VI 
of Treasury Decision 4168 (See on page 412). 

The taxpayer, a nonresident alien, purchased in January, 1915, 
through certain brokers, wool intended by the taxpayer for use by 
him in the manufacture of woolen goods. Through inability to 
obtain shipping facilities, the goods remained in a New York ware- 
house, for the account of the M Bank, until wa, r ensued between the 
United States and. the German Empire. The wool was seized by 
the Alien Property Custodian and in due course sold by him. Pro- 
ceeds of such sale were, in their entirety, returned to the taxpayer 
by the Alien Property Custodian in June, 1M7. Upon this factual 
basis tbo taxpayer requests an opinion upon the following issues: 

(a) May the claimant now purchase wool, similar in kind and purpose to 
that which was seized, arid by this purchase avail itself of the benefits of sec- 
tjon 24(d) of the Trading with the Enemy Act, as amended? 

(b) May the claimant now set up a replacement fund and thereby avail 
itself of the benefits of said section? 

The applicable provisions of the law and. the regulations require 
notice. Section 94, Trading with the Enemy Act, as amended (as 
amended by the Settlement of War Claims Act of 1998, e8ective 
March 10, 1%8), provides, inter alia, as follows: 

(d) Any propertv sold or exchanged by the Alien Property Custodian 
(whether before or after the date of the enactment of the Settlement of War 
Claims Act of 1928) shall be considered as having been compulsorily or invol- 
untarily converted, within the meaning of the incoine, excess-profits, and war- 



profits tax laws and regulations; and the provisions of such laws and regula- 
tions relating to such a conversion shall (under regulations prescribed by the 
Commissioner of Internal Revenue with the approval of the Secretarv of the 
Treasury) apply in the ease of the proceeds of such sale or exchange. For 
the purpose of determining whether the proceeds of such conversion have 
been expended within such time as will entitle the taxpayer to the benefits of 
such laws and regulations relating to such a conversion, the date of the return 
of the proceeds to the person entitled thereto shall be considered as the date 
of the conversion. 

(f) The benefits of subsections (c). (d), and (e) shall be extended to the 
taxpaver if claim therefor is filed before the expiration of the period of limita- 
tions properly applicable thereto, or before the expiration of six months after 
the date of the enactment of the Settlement of War Claims Act of 1928, which- 
ever date is the later. The benefits of subsection (d) shall also be extended to 
the taxpayer if claim therefor is filed before the expiration of six months after 
the return of the proceeds. 

Article VI. Treasury Decision 4168, provides, inter alia, as follows: 
(a) Computation of tax. — In the ease of any property sold or exehan ed by 

the Mien Property Custodian, no gain or loss shall be recognized, for the pur- 
poses of the income, &var-profits, and excess-profits tax law, if the owner of 
the property thus sold or exchanged, forthu. ith upon the return of the proceeds 
(or such. part thereof as is returned) of the sale or eachange to him, in good 
faith es'pends sech proc "cds in the acquisition of other property similar or 
related in service or use tn the property sold or exchanged, or in the acquisition 
of control of a corporation owning such other property, or in the establishment 
of a replacement fund (described in subdivision (b) of this article). [Italics 
supplied. ] 

Language the equivalent of that italicized will be found in all of 
the provisions of the Revenue Acts and the regulations thereunder 
in respect, of involuntary conversions. (Sections 214(a) 12 and 
234(a)14, Revenue Act of 1921; section 208(b)5, Revenue Acts of 
1924 and 1926; and sect', on 112(f), Revenue Act of 1928. See also 
article 261, Regulations 02, and article 1~79, Regulations 65 and 69. ) 

The first question submitted is: 
(a) May the claimant now purchase wool, similar in kind and purpose to 

that vvhich was seized, and by this purchase avail himself of the benefits of 
section 24(d) of the Trad ng with the Enemy Aet, as amended' 

The posItion of the Bureau of Internal Revenue has consistently 
been that income received by the Alien Property Custodian was sub- 
ject to taxation as income realized by the owners of the property in 
the same manner as though the propertv had not been seized by the 
Alien Property Custodian; that the income tax was computable and 
payable upon that basis in entire accord with the provisions of the 
various Revenue Acts; and that the involuntary conversion pro- 
visions of those Acts and of the regulations prescribed thereunder 
mere entirely applicable to sales or exchanges of property by the 
Alien Propertv Custodian. (See I. T. 2078. C. B. III — 2, 78, modified 
but not overruled by I. T. 2412. C. B. VII — 1. 219. ) At all times on 
and after the date when the proceed. : of the sale were returned to the 
taxpayer, the Bureau of Internal Revenue recognized the right of 
the taxpayer to avail himself of the involuntary conversion ~provi- 

sions of the various Revenue Acts and regulations. Section 4(d) 
thus merely gave express statutory approval to the existing practice 
of the Bureau; and its provisions are, of course, as applicable to 

roperty returned before the enactment of the Settlement of 'A ar 
laims Act of 1928 as they are to property returned thereafter. 
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All of the involuntary conversion provisions (whether contained 
in the various Revenue Acts, the various regulations under those 
Acts, or in Treasury Decision 4168) are expressly conditioned upon 
the satisfaction of the requirement that the proceeds of the involun- 
tary conversion (the sale or exchange by the A. lien Property Custo- 
dian) be "forthwith in good faith, under regulations prescribed by 
the Commissioner with the approval of the Secretary, expended. " 
(Sections 214(a)12 and 284(a)14, Revenue Act of 1921; section 
203 (b) 5, Revenue Acts of 1924 and 1926; and section 112 (f), Revenue 
Act of 1928. See also article 261, Regulations 62, and article 1579, 
Regulations 65 and 69. ) Or, as A. rticle Vl(a), Treasury Decision 
4168, expresses the requirement, applying it to the precise circum- 
stances of sales by the Alien Property Custodian: "If the owner of 
the property thus sold or exchanged, forthwith upon the return of 
the proceeds (or such part thereof as is returned) of the sale or ex- 
change to him, in good faith expends such proceeds. " The require- 
ment is not for mere expenditure in one of the specified modes; it is 
for expenditure by him who owned the property when sold (1) 
forthwith upon the return of the proceeds of the sale or exchange 
to him, and (2) in good faith. It is unnecessary here to consider 
whether an expenditure, occasioned by the desire or intention ap- 
parently first manifested 15 months after the return of the proceeds, 
can be said to be an expenditure in good faith. Whether or not such 
an expenditure made upon an afterthought is an expenditure in good 
faith, it is obvious that the requirement of expenditure "forthwith 
upon the return of the proceeds * ~ * of the sale or exchange to 
him "must be satisfied. Funk & Wagnalls Xew Standard Dictionary 
defines "forthwith" as follows: 

1. Without delay; immediately; directly. 2. Laio — within a reasonable time 
in view of the nature of the act required; with all convenient dispatch; usually, 
within 24 hours. 

It is the opinion of this once that the expenditure by the taxpayer 
15 months after the return of the proceeds of the sale to him can not 
be said; within the meaning ordinarily attached to the words in 
common speech, to be an expenditure "forthwith upon the return of 
the proceeds ~ s * of the sale or exchange to him. " Nor does 
this office believe that the language used in the various laws and 
regulations relating to involuntary conversion is to be construed in 
other than its ordinary sense. Hence, the answer to the first ques- 
tion submitted. must, be "No. " 

The second question submitted is: 
(b) May the claimant now set up a replacement fund and thereby avail 

himself of the benefits of said section7 

If expenditure in actual replacement is now too late, obviously 
expenditure in the establishment of a replacement fund at this time 
is also too late. The answer to the second question must, therefore, 
be "No. " 

C. M. CMARZST, 
GenetaE Counsel, Burgeon of Interval Revenue. 
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SECTION 113. — B XSIS FOR DKTERAHXI'XG 
GAIX OR LOSS. 

Aavrmz o91: Basis for determining gain or loss 
from sale. 

(Also +ection 204, Article 992. ) 
REYEZEE ACT OF 1928. 

VII-ol-4034 
I. T. 24-t-t 

The basi to be used in computing gain or loss resulting from the 
sale or other di position (&f property bv insurance compania' 
(c&ther than lue or mutual insurance companies) on or after Jan- 
uary 1. 1929. under the provisions of section 204 of the Revenue 
tct of 1929 i; the cost. the fair market value as of March 1, 1913, 

or otl-er basis as provided by section 113 of the Act, and not the 
fair market value as of Januarv 1, 1928, the effective date of the 
Income Taz Act of 1928. 

The question is presented relative to the basis to be used in com- 
puting gain or lo . = re=ulting from the sale or other disposition of 
property by insurance companies (other than life or lnutual insur- 
ance companie;) under section 2&04 of the Revenue Act of 19o8. 

In defining the term - gross income. " clause ( &) of =-ection 2&~ ~4(b) 1 
of the Revenue Act of 1928, relative to investment income and under- 
writing income, is substantially the same as sei tion 2&40! b)1 of the 
Revenue Xct of 1926. Section 2&04(b) 1 of the Revenue Act of 1928, 
however, contains a new provision. clau=e (B). which provide. that 
gross income also includes "gain durin ~ the tazable x car from the 
sale or other disposition of property. " Section 2&~i4(c), & i: also new 
and provides that "Losses sustained during the tazable rear from 
the sale or other disposition of property" shall be allowed as de- 
ductions in computing the net income of such insurance companies. 
Inasmuch as these provisions in the Revenue ~ct of 192&8 are new, 
the question is presented as to whether, in the case of property owned 
by such tazpavers on January 1. 1928. the basis t«be used in com- 
puting gain or los; is the fair market value of the property on that 
date or whether the basis i. - that provided bv section 113 of the Act. 

Section 111(a) of the Re i enue Act of 19'&8. relating to the compu- 
tation of gain or loss from the sale or other disposition of property, 
provides a follows: 

Escept as hereinafter provided in thi. section, the gam from the sale or other 
tlispo ition of property shall be the ezccss of the a ount realized therefrom 
over the basis provitled in section 11::. and the loss shall be the escess of such 
basis over the amount realized. 

Inasmuch as this is a general provision for the determination of 
gain or loss, it is applicable to all sales or other dispo=itions of prop- 
erty as a result of wlrich a tazable gain or deductible loss is recog- 
nized for income taz purposes. Such being the case. it is applicable 
to the sale or other disposition of propertv by insurance companies 
under section 2&04. The basi. to be used in computing gain or loss re- 
sulting from the sale or other disposition of property by such in- 
surance companies on or after Januarv 1. 1928, uncler the provisions 
of section 204 of the Act i. . therefore, the cost, the fair market value 
as of llarch 1. 1913, or other basis as providt 8 by section 113 of the 
Act. and not the fair market value as of January 1. 1928. the efFective 
date of the Income Taz Act of 1928, 
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ARTlcl. z 596: Property transmitted at death. 

REVENUE ACT OF 1918 aND SUBSEqtENT ACTS 

VII — 48-4018 
6. C. M. 5o6o 

Basis for determimng gain or loss m the case of installment notes 
originally received by a decedent and collected by the estate of the 
decedent or by his next of kin after the distribution of the notes to 
them by the estate. In view of Treasury Decision 4177 (see page 
184), I. T. 2206 {C. B. IV — 2, 68) and Solicitor's Memorandum 
3256 (C. B. IV — 1, 186j must be regarded as overruled. 

An opinion is requested as to the basis for determining gain or 
loss in the case of installment notes originally received by a decedent 
and collected by the estate of the decedent or by his next kin after 
the distribution of the notes to them by the e'state. In one case pre- 
sented the decedent died in January, 1928) while in the other case 
the date of death was in November) 1920. It is contended, relying 
upon I. T. 2206 and Solicitor's Memorandum 8256) that the basis 
of the notes to the estate or next of kin is the same as it wouk] have 
been had the decedent not, died and the notes had been collected by 
him. In view of the decision of the Court of Claims in the case of 
Nichoie et aL v. United' States (64 Ct. Cl. , 241), in which certiorari 
was denied by the United States Supreme Court on April 16, 1928, 
and the fact that the Department is now following the decision in 
that case (see T. B. 4177, supra), I. T. 2206 and Solicitor's Memo- 
randum 3256 must, be regarded. as overruled, and an individual and 
his estate must be treated as separate and distinct taxable entities 
iin. determining the income of the estate as distinguished from the 
individual's income during his lifetime. 

The basis of the installment notes under consideration for the pur- 
pose of. determining gain or loss to the estate of the decedent or to his 
next of kin would be the same as if the notes were ordinary tangible 
property or as if the notes had originally been acquired by the dece- 
dent in a transaction the entire profits from which were returned as 
taxable income by the decedent. As to such basis, see section 702 of 
the Revenue Act of 1928 and Treasury Decision 4177, supra; section 
113(a) 5 of the Revenue Act of 1928; section 204(a) 5 of the Revenue 
Acts of 1926 and 1924; and section 202(a)3 of the Revenue Act, 
of 1921. 

If, in the return of the decedent's estate or in the return of any of 
the next of kin, the proper basis for such notes is the value of the 
notes at the time of the death of the decedent, that value should corre- 
spond with the value of the notes established for estate or inheritance 
tax purposes, in the absence of clear and. convincing evidence to the 
contrary. If in such a case the actual value of a note at the time of 
the decedent's death was less than its face value, that proportion of 
, any payment on account of the principal of the note which the excess 
of the face value of the note over its actual value at the time of the 
decedent's death bore to its face value should be reported as income 
when received either by the decedent's estate or by the next of l-in. 
(Shaft Realty Corporation v. Commas)oner) 8 B. T. A. , 283; S. M. 
8820) C. B. IV-2) M; I. T. 1650, C. B. II — 1, 48. ) 

C. M. CllazzyT, 
General Coansel) Bvreea of internal Revenue. 
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REVENUE ACT OE 1928. 
Where stock was acquired by will other than by specific bequ&st, 

the basis thereof us of January 1, 1928, for the purpose of computing 
gain or loss was the fair market value (with proper adjustment 
on account of stock rights issued prior to 1928) of the stock as of 
the date of its distribution to the trustee named in the will. This 
adjusted fair market value of the stock as of the date of its distri- 
bution is the basis to be apportioned between the stock and the 
stock rights received in 1928 for the purpose of determining the 
basis on which to compute the gain or loss resulting from the 
sale of the stock rights in 1928. 

Information is desired relative to the basis on which to compute 
the gain or loss resulting from the sale by the 0 Company as trustee 
in 1928 of stock rights issued in that year in respect, of certain 
stock of the M Bank. The M Bank stock was held by the 0 Company 
as trustee under the wilf of: A, who died in 1918. 

The testator's will provided that after payment of debts, expenses, 
anil certain specific legacies the resi'duc and remainder of the 
estate was to be divided into two equal parts or shares, designated 
share "4" and share "B, " respectively. The will provided also that 
out of the part designated as share "B" the sum of 150m dollars 
was to be set apart and held in trust for the benefit of the widow 
of the testator's deceased son. The remainder of share "B" was 
to be transferred to the 0 Company to be held in irust for the benefit 
of B, grandson of the testator. 

The estate included 92 shares of stock of the M Bank having 
an appraised value of a dollars a share as of the date of the testator~s 
death. In accordance with a decree of the surrogate's court dat&d 

1 92 1 
& 

the executor under the will delivered to the 0 Company 
as trustcc the~ stock of the M Bank as a part of the remaining portion 
of share" B "to form a part of the corpus of the trust estate of which 
the grandson was the beneficiary. 

Stock rights were received by the trustee on such stock prior to 
1M8 entitling the holder to acquire additional stock of the company 
by the payment of a specified subscription price. These rights wi&e 
sold by the trustee. Similar rights were also received in 1928, which 
likewise were sold without being exercised. Vi ith reference to the 
apportionment, of the basis of the stock for the purpose of determin- 
ing the basis on which to compute the gain or loss resulting from the 
sale of the stock rights in 1M8, the question is presented as to 
whether the value of the stock as of the date of the testator's death, 
as adjusted to J'anuary 1, 1&8, should be used, or whether the fair 
market value of the stock as of the date of its distribution to the 
0 Company as trustee, with proper adjustment on account of the 
stock rights issued prior to 1998, should be used, in view of section 
113(a)5 of the Revenue Act of 1W8, That section, in so far as 
material, provides as follows: 

If personal property was acquired by specific bequest, or if real property was 
acquired by general or spcciiic devise or by intestacy, the basis shall be the 
f;iir market value of the property at the time of the death of the decedent. 
lf the property was acquired by the decedent's estate from the &leced&nt, the 
b;isis in the honda of the &state shall be the fair nrurket value of the property 
at ihc time of the death of the decedent. Iu all other cases if the property 

acquired either by will or by intestacy, the basis shall be the fair znnrl ct 
value of the property at the time of the distribution to the taxpayer. 
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The sale of the stock rights under consideration took place in 1928 
and is therefore governed by the Revenue Act of 1928. Since the 
stock acquired by the O Company as trustee consisted of the remain- 
ing portion of the residue and remainder of the estate referred. to 
as sllare "B, " such stock was not acquired by specific bequest, and, 
under the above-quoted provisions of the statute, the basis of the 
stock as of January 1, 1928, for the purpose of computing gain or 
loss was the fair market value (with@roper adjustment on account 
of stock rights issued prior to 1928) or the stock as of the date of its 
distribution to the 0 Company as trustee, and not the fair market 
value as of the date of the testator's death. This adjusted fair market 
value of the stock as of the date of its distribution is the basis to be 
apportioned between the stock and the stock rights received in 1928 
for the purpose of determining the basis on which to compute the 
gain or loss resulting from the sale of the stock rights in 1928, 

SECTION 119. — INCOME FROM SOURCES WITHIN 
UNITED STATES. 

ARTICLE 672: Interest. 

REVENUE ACT OF 1928. 

VII — 46-4990 
G. C. M. 5103 

The term "foreign central bank of issue" as used in section 
119(a)1(C) of the Revenue Act of 1928 means a bank which is by 
law or government sanction the principal authority (other than the 
government itself) issuing instruments intended to circulate as cur- 
rency. Such banks are generally the custodians of the banking 
reserve of their countries. 

C. M. CIrAREST, 
General Coun, ~e&', Bureau of Internal Revenue. 

SUPPLEMENT D. — RETURNS AND PAYMENT OF TAX. 

SECTION 144. — WITHHOLDING OF TAX AT SOURCE. 

ARTICLE 761: 'A ithholding tax at source. VII — 32 — 383'T 
Mim. 8659 

Yi ithholding of tax at source w th respect to interest on tax-free 
covenant bonds. 

TREASURY DEPARTiiIENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

1Vashington) D. C. , July 86, 1M8. 
io Collectors of Internal Revenue, Inte~l Revenue Agents in 

Charge, and Others Concerned' !' 

Section 144(a) of the Revenue Act of 1928 provides in part as 
follows: 

(1) Requirement of toithhalding. — In any case where bonds, mortgages, or 
deeds of trust, or other similar obligations of a corporation contain a contract 
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or provision by which the obligor agrees to pay any portion of the tax imposed 
by this title upon the obligee, or to reimburse the obligee for any portion of the 
tax, or to pay the interest without deduction for any tax which the obligor may 
be required or permitted to pay thereon, or to retain therefrom under any law 
of the United States, the obligor shall deduct an(1 withhold a tax equal to 2 per 
centum of the interest upon such bonds, mortgages, deeds of trust, or other 
obligations, whether such interest is payable annually or at shorter or longer 
periods, if payable to an individual, a partnership, or a foreigu corporation not 
engaged in trade or business within the United States and not having any oifice 
or place of business therein: Provided, That if the liability assumed by the 
obligor does not exceed 2 per centum of the interest, then the deduction and 
withholding shall, after the &late of the enactmeut of this Aet, be at the follow- 
ing rates: (A) 5 per centum in the case of a nonresident alien individual, or 
of any partnership not engaged in trade or business within the United States 
an&1 not having any ofIice or place of business therein and composed in 
whole or in part of nonresident aliens, (8) 12 per centum in the case 
of such a foreign corporation, and (C) 2 per centum in the case of other 
individuals and partnerships: Provided furttter, That if the owners of such 
obligations are not known to the withholding agent the Commissioner may 
authorize such deduction and withholding to be at the rate of 2 per centum, or, 
if the liability assumed by the obligor does not exceed 2 per centum of the 
interest, then at the rate of 5 per centum. 

(2) Bencftt of credits again' net income. — Such deduction and withholding 
shall not be required in the case of a citizen or resident entitled to receive such 
interest, if he files with the withholding agent on or before February 1 a signed 
notice in wl'iting claiming the benefit of the cre&liis provided in section 25 (e) 
and (d); nor in the case of a nonresident alien individual if so provided for in 
regulations prescribed by the Commissioner under section 215. 

(3) 8'itttkolding at toner rate. — Such deduction aud withholding shall be 
at the rate of 1~/z per centum instead of at the rate of 2 per centum in the case 
of a citizen or resident entitled to receive such interest if he files with the with- 
holding agent on or before February 1 a signed notice in writing that his net 
income in excess of the credits against net income provided in section 25 dock 
not exceed $4, 000. 

For the purposes of this section corporation bonds containing a 
tax-free covenant, clause must be divided into two classes, according 
to the liability assumed by the obligor. For the sake of brevity in 
referring to such bonds, cojporate bonds which contain a tax-free 
covenant clause in which the liability assumed by the obligor exceeds 
0 per cent will be hereinafter referred to as tax-free covenant bonds 
class A. and corporate bonds which contain a tax-free covenant clause 
in which the liability assumed by the obligor does not exceed 9 per 
cent will be hereinafter referred to as tax-free covenant bonds class B. 

The following provisions are typical illustrations of the two classes 
of bonds: 

Crass A. 

Both the principal and interest of this bond are payable without deduction, 
defalcation, or abatement to be made of anything for or in respect of any taxes, 
charges, or assessments whatsoever. 

C~ss B. 

All payments upon this bond, both of principal and interest, shall be made 
without deducting any Federal income tax (not exceeding the present rate of 
2 per cent per annum upon said interest) imposed by any present or future law 
of the Uifited States of America which M may be required to pay, deduct, or 
retain from said interest payments. 
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The following table shows the rates of tax required to be withheld 
under section 144(a): 

Class tk 
bonds. 

Class B 
bonds. 

Citiren or resident of United States (individual or fiduciary) 
Resident partnership 
Nonresident alien (individual or fiduciary) 
Partnership not engaged in trade or business within United States and not having 

any otfice or place of business therein, composed in whole or in part of nonresident ' 

ahcns 
Foreign corporation not engaged in trade or business within United States and not 

having any office or ploce of business therein 
Unknown owner 

Per cent. 
2 
2 
2 

Per cent. 
2 
2 
5 

12 
5 

Section 144(a) imposes no new requirement upon debtor corpora- 
tions whose obligations fall within class A. , as the tax is required 
to be withheld at, the same rates and from the same class of persons 
as was required under the Revenue Act of 1926. Debtor corporations 
whose obligations fall within class B, however„will be required to 
pay to the Government not only a tax equal to 2 per cent assumed 
by them, but wiH also be required to withhold a tax equal to 6 per 
cent or 10 per cent, in order that the total tax of 5 per cent or 12 per 
cent may be paid to the Government. 

The rates of tax required to be paid. to the Government with 
respect to interest on class B bonds paid to citizens or residents of 
the Ignited States (individual or fiduciary) or resident partnerships 
are at the same rates as were required under the Revenue Act of 1926. 

The increased rates of tax required to be withheld from interest 
on class B bonds are applicable only to paynIents of interest made 
after the enactment of the A. ct. The Revenue Act of 1928 was 
enacted 8 a. m. , eastern standard time, May 29. 1928. Tax at the 
rate of 2 per cent is, therefore, required to be withheld from interest 
payments made on tax-free covenant bonds, both class. A. and class 
B, from January 1 to May 28, 1928, both dates inclusive, the in- 
creased rates provided in section 144(a) of the ReveIIue Act of 1928 
being applicable only to payments made after 8 a. m. , eastern 
standard time, May 29, 1928. 

The provisions relative to the benefits of credits against net in- 
come and withholding at the rate of 1I/2 per cent. , in section 221(b) 
of the Revenue Act of 1926, are incorporated in the Revenue Act of 
1928 as section 144(a) (2) and (8), respectively, and need no further 
explanation. 

Form 1000 is being revised. Form 1000, revised March, 1926, 
should be used until the new form is distributed. 

All inquiries concerning this mimeograph letter should be marked 
for the attention of IT: Z: RR. 

F. MIREse 
Zoting Comyfb288ioner. 



69 

ARTICI. E r 65: Ownership certificates for bond 
inter est. 

(Al. -o Section 148, Article 814. ) 

[)145, Art. 781. 

VII — 3 r -o&89": 

3Iim. 366 r 

Authorization for the continued use of ownership certi6cates, 
Form 1000, revised Iiareh, 1~20, and Form 1001, revised August, 
1928. 

TREASERV DEPARTS EAT, 
OFFICE OF COMDIIssIOxER OF IXTERXAI R~EitE, 

r[ ash: ngton, D. C. , Arjgust err, 10"'8. 
To Colketors of Inter&rir1 Rereiiue iirul Others Conee& ued: 

Ownership certificates, Form 1000, which was revised in June, 1928. 
supersedes Form 1000, revised March, 1926, and Form 1001. which 
was revised in July. 1928, super edes Form 1001, reviseel August, 
192&J. The latest revised forms should, of course, be used whenever 
practicable. In order to allow a reasonable time for the distribution 
of the latest revised forms. Form 1000, revised March, 1926, and 
Form 1001, revised Au~st, 1928, will be accepted with respect to in- 
terest due on and prior to December 31, 1928. 

Collectors should satisfy themselves that they have a sufhcient sup- 
ply of the new forms in order to meet anticipated demands. and where 
the supply is not deemed sufhcient requisition should be made without 
delav for such additional quantity as may be necessary. Collectors 
are requested to disseminate this information throughout their dis- 
tri& ts as quickly as possible. 

Correspondence in regard to the procedure outlined herein should 
refer to the number of this mimeograph and to the symbols 
IT: E:RR. 

D. H. BI, AIR& Commiss~orrer. 

SECTION 145. — PAYMEXT OF CORPORATION IXCO3IE 
TAN AT SOURCE. 

ARTICLE 'l81: withholding in the case of non- 
resident foreign corporations. 

REVEXtE ACT OF 192S. 

VII — 8o — 38r 8 
G. C. M. 4688 

Where a bank mal-es call loans to domestic corporations and 
resident Qrms of the I. »ited States and assigns such loaus in part 
to nonresident foreign corporations, the income of which is subject 
to withholding, the tax thereon should be withheld by the banl- 
which assigns the loans, so long as it has the receipt, control, or 
pap~cut of the income. 

An opinion is requested as to whether a bank is required to Ivith- 
hold tax v. ith respect to interest paid to nonresident foreign cor- 
porations under the following circumstances: 

It appears that the N Bank frequentlv makes call loans to domestic 
corporations and resident firms of the I. nited States and that the 
loans are sometimes assigned in whole or In part to nonresident 
foreign corporations. For ezamplei on September . 19&i, the 3I 
Bank loaned the 5 Company, a domestic brokerage firm, 20m dollar=-, 
rrrrd on 3l, ry —, 192&+, it. granted the O Company, a foreign corporation 
not engaged in trarle or busine:s within the United States and not 

g any OSce or place of business therein, an T dollar. = participa- 
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tion in the loan. From the information fiirnished it appears that 
has been the. custom for banks in the city of R whjch issue call loans 
to consider themselves the source with respect to the payment of 
interest to foreign correspondents and the withho]ding of tax. 

Section 145 of the Revenue Act of 1928 provides as follows: 
In the case of foreign corporations subject to taxation under this title not 

engsged in trade or business within the United 8tates and not having any otilce 
or place of business therein, there shall he deducted and withheld at the scarce 
in the sa~ne manner and npon the same items of income as is provided in section 
f/I I a tax equal to 18~/s per centum thereof in respect of all payments of income 
made before the enactment of this Act, and equal to 12 per centum thereof in 
respect of all payments of income made after the enactment of this Apt, and 
such tax shall be returned and paid in the same manner and subject to the same 
conditions ns provided in that section: Prorided, That in the case of interest 
described in subsection (a) of that section (relating to tax-free covenant bonds) 
the deduction and withholding shall be at the rate specified in such subsection. 
[Italics supplied. ] 

It is provided by section 144(b) that all persons, in whatever 
capacity acting, having the con, trol, receipt, custody, disposal, or 
payvtmnt of interest (except interest on deposits with persons carry- 
ing on the banking business paid to persons not engaged in business 
in the United States and not having any once or place of business 
therein), rent, salaries, wages, premiums, annuities, compensations, 
remunerations, emoluments, or other fixed or determinable annual or 
periodical gains. profits, and income, of any nonresident alien indi- 
vidual, shall deduct and withhold from such annual or periodical 
gains, profits, and income, a tax equal to 5 per cent. By reading the 
t~vvo sections together, any persons having the control, receipt, custody„ 
disposal, or payment of~hPxed or determinable annual or periodical 
income of a forei~~ corporation not engaged in trade or business 
within the United States and not having any oil'ce or place of business 
therein, is required to deduct and withhold the tax of 18&/2 per cent 
prior to the enactment of the Revenue Act of 1928, namely, May 29, 
1928, 8 a. m. , and after that, tinie the tax should be withheld at the 
rate of 12 peter cent. 

It is not necessary in all cases that the person actually owing the 
principal amount upon which the interest is payable shall deduct and 
ivithholcl the tax. The law recognizes this fact by imposing the duty 
to withhold the tax upon all persons "having the control, receipt, 
custody, disposal, or payment" of income, rather than limiting the 
withholding requirement to the debtor. To construe the law other- 
wise would result in the Government not receiving the amount of 
tax which was due under and imposed by the Revenue Act. In 
the class of cases referred to herein the debtor has no knowledge of 
the ultimate recipient of the income, nor does the debtor know 
whether the inteiest payable represents income of the M Bank or a 
foreign corporation. The debtor can not be expected to deduct and 
withhold the tax where it. does not know that its obligation has been 
assigned to a f'oreign corporation. It necessarily follows, therefore, 
that ivhere the bank making the loan assigns part of it to a foreign 
corporation, the income of which is subject to withholding, the tax 
thereon should be withheld by the bank which assigned the loan, for 
it has the receipt, control, and payment of the income. 

C. M. CHAitEST 
General Cottle/, Bereavj of Internal Revenue, 
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SECTION 148. — Ii FomL4T=OV AT Sot;RCE. 
ARTicLE 814: Return of information as to interest 

on corporate bonds. 

REVEXl:E ACT OF 1928. 

Authorization for the continued use of ownership certificates. 
Form 1000, revised Atarch, 1026, and Form 1001, revised August, 
1028. (See ilim. 8667, page 60. ) 

SECTION 140. — IXFORiIATIOX BY CORPOR 4TIOXS. 

ARTIcLE 831: Retiii'in of information as to pay- 
ments of dividends. 

!XCOME TAX. 

VII 44 — 8079 
T. D. 4286 

Returns of information to be rendered by every corporation mak- 
in" payment to any shareholder of dividends amounting to $500 or 
more during any calendar year. 

TREASURY' DEPARTME'NT, 
OFFiCE OF COMMISSIOXEH OF I%TERNA~ REvExUE, 

ll ash& !@ton, D. C. 
To Collectors of Inte:. naEBevenue ancE Others Concerned: 

Section 140(a) of the Revenue Act of 1928 provides that every cor- 
poration subject to income tax shall, when required by the Commis- . ioner, render a. correct return. duly verified under oath, of its pay- 
ments of dividends, stating the name and address of each shareholder, 
the number of shaires owned by him, and the amount of dividends 
paid to him. 

In accordance with thi- section every domestic or resident foreign 
corporation, not specifically exempt from taxation, making payments 
of dividends and distributions out of its earnings or profits acc»mu- 
lated since February 28, 1013 (other than stock dividends or other 
nontaxable clistributions), to any shareholder who is an individual 
(citizen, resident, or non~resident alien). a. fiduciary. or a partner- 
. -!iip. amounting to ~o00 or more during the calendar year, shall 
render an information return on Forms 1096 and 1009 for the cal- 
endar year 1028 and each calendar year thereafter. 

A separate Form 1009 must be prepared for each shareholder, upon 
which will be shown the name and address of the shareholder to 
vvhom such payment was made, and the amount paid. These forms, 
accompanied by letter of transmittal on Form 1006 showing the num- 
ber of Forms 1090 filed therewith. Shall be forwarded to the Commis- 
sioner of Internal Reve»»e, Sorting Section, 0 ashington, D. C. , on 
or before ilarch lo of the folloiving year. 

D. H. BLAiE, 
Cmn:m~, eez, oner of Iiitei'nal Eeeenue. 

Approved October 25, 1028. 
4. li . ~[EL ox, 

5ecretary of the Treasury. 
3-, 2 ~9' — "9 — 6 



SUPPLEMENT E. — ESTATES AND TRUSTS. 

SECTION 162. — NKT INCOME. 

ARTIOLE 868: Decedent's estate during 
administration. 

REVENUE ACT OF 1928. 

VII-87-8890 
I. T. 2430 

The "widow's allowance" provided for under the laws of the 
State of Missouri (Revised Statutes of Missouri, 1919, sections 105 to 
109) is not a debt due from a decedent within the meaning ef section 
8466 of the Revised Statutes of the United States, but is a charge 
against the decedent's estate created by the law of the State, and 
takes priority in payment over I&'ederal taxes. 

SUPPI EMENT 6=INSURANCE COMPANIES. 

SECTION 204. — INSUPANCE COMPANIES OTHER 
THAN LII'K OR MUTUAL. 

ARTIOLE 992: Gross income of insurance companies 
other than life or mutual. 

REVENUE ACT OF 1928, 

Basis on which to determine gain oI' loss on sale or other disposi- 
tion of. property by insurance companies (other than life or mutual 
insurance companies). (See I. T. 2444, page 68. ) 

SUPPLEMENT H. — NONRESIDENT ALIEN INBIVIMJAI S. 

SECTION 212. — GROSS INCOME. 

ARTIcLE 1042: Exclusion of earnings of foreign VII — 48 — 4014 
ships from gross income. I. T. 2488 

REVENUE ACTS OF 1924, 1926, AND 1928, 

Brazil does not satisfy the equivalent exemption. requirement of 
section 218 (b) 8 of Revenue Acts of 1924 and 1926 and sections 212 (b) 
and 281(b) of Revenue Act of 1MH. 

ARTIGLE 1042: Exclusion of earnings of foreign 
ships from gross income. 

REVENUE ACT OF 1928. 

Interest received by a British corporation on moneys, held tempo- 
rarily in United States banks, which represent surplus working cash 
arising and collected in the United States from the business of 
shipping. (See G. C. M. 4859, page 78. ) 
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SUPPLEMENT I. — FOREIGN CORQSPRATIONS. 

SECTIOX 281. — GROSS IXCOME. 

III;Tlclw 1102: Exclusion of earnings of foreign 
ships from gros income. 

REVENUE ACTS OF 1921, 1924, 1926, AND 1928. 
Interest received by a British corporation on moneys. held tempo- 

rarily in United States banks, which represent surplu working cash 
arising and collected in the United States from the business of ship- 
ping. is regarded as being included in tbe term "earnings derived 
from the operation of a ship or ships" within the meaning of sec- 
tion 218(b)8 of the Revenue Acts of 1921, 1924, 1926, and sections 
212(b) and 231(b) of the Revenue Act of 192i, and in consequence 
is exempt from United States income. tax. 

An opinion is requested relative to the taxation in this countrv of 
the interest received by the M Company, of, England, on moneys 
held temporarily in United States banks. 

The funds in question represent surplus working cash arising and 
collected in the United States from the business of shipping. The 
funds are held on current account either for immediate disbursement 
or pending remittance to the United Kingdom. 

Inasmuch as such deposits are a part of the current assets oi the 
corporation and represent property used in the transportation busi- 
ness, any interest on such deposits is regarded as income derived from 
the transportation business and as in. "luded in the term "earnings 
derived from the operation of a ship or ships" within the meanillg 
of section 213(b)8 of the Revenue Acts of 1921, 1924. 1926, and sec- 
tions 212(b) and 231(b) of the Revenue Act of 1928, and in conse- 
quence is exempt from United States income tax. 

C. if. CIIAREsT, 
Genend Couneel, BuTeuu of Internal Revenue. 

ARTlcLE 1102: Exclusion of earnings of foreign ships 
from gross income. 

RM ENCE ACT OF 1928. 

Brazil and the equivalent exemption requirement of section 281(b). 
(See I. T. 2438. page 72. ) 

SUPPLEMENT I — ASSESSMENT 4ND COLLECTION OF DEFICIENCIES. 

. ECT!OX 27, . — SUSPEX IOX OI' RUXXIXG OF STATI. TE, 

ARTICLE 1202: Period of limitation upon 
collection of tax. 

REVENUE ACT OF' 1928 

VII — 47W003 
G-. C. d. 92ol 

Commi~r~ions earned which are applied by the employer as a 
credit against employee's overdrawn account and "expense money" 
advanced under an arrangement wherebv it must be accounted 
for by the enIployee are not subject to distraint for unpaid taxe. . 

An opinion i= requested as to whether couInIissions earned from 
tin&e to time by the taxpayer, who is employed as a traveling salesman 
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for the M Company, are subject to distraint for unpaid taxes. 
appears that the M Company has been crediting such commissions 
to the taxpayer's account, which was overdrawn by him in the sum 
of 32m dollars, and that a notice of levy, Form 668-A, has been 
served on the company. Inquiry is also made whether the company 
may continue to advance the taxpayer. , weekly, sums of from a dollars 
to 1. 2x dollars designated by it as "ex~pense money. " 

Commissions earned by the taxpayer but retained in his employer's 
possession are in the nature of contract debts, within the purview 
of section 3187, United States Revised Statutes, as amended by sec- 
tion 1016 of the Revenue Act of 1924, and pursuant to the provisions 
of section 8187 are subject to levy under a warrant of distraint. 
(I. T. 1557, C. B. II — 1, 172. ) However, in view of the decision in 
the case of Eorth Chicago Eol6ng 3lill Co. v. St. Louis Ore ck Steel 
Co. (152 U. S. , 596), in which case certain applicable principles were 
recognized concerning the right of set-oR in cases analogous to the in- 
stant case, the M Company as employer, in connection with the dis- 
traint proceedings which have been brought, may set OR against its 
debts owing to the taxpayer whatever demands it might itself . set oR 
against the taxpayer if the latter were attemping to enforce payment 
by the company of his claim for commissions. Therefore, if in fact 
the taxpayer has overdrawn his account with the company so that he 
is indebted to it in the sum of 82m dollars, commissions earned by the 
taxpayer may be applied by the company to reduction of this debt, 
and not until the debt is thereby paid are the commissions earned 
by the taxpayer subject to distraint. 

Whether the weel. -ly sums paid as "expense money" may be dis- 
trained upon depends upon the nature of the contract of employment 
between the taxpayer and the company. If the money is advanced 
to the taxpayer for his actual expenses and must be accounted for by 
the taxpayer, the money advanced is the company's money given to 
the taxpayer for expenditure in its business, and if advanced in good 
faith may not be distrained upon. However, if the taxpayer is reim- 
bursed for expenses actuallv incurred by him in connection with his 
duties as a salesman, the so-called "e pense money" is money due 
from the company to the taxpayer and therefore is subject to dis- 
traint. Likewise, if the taxpayer receives a stipulated amount weekly 
which is designated as "expense money, " but for which he is not 
required to render any account to the company the so-called "expense n money is merely compensation, and as such may be distrained upon. 

C. M. CHARKsT) 
General Counsel, Bureeu of' internal Revenue. 

SUPPLEMENT O. — OVERPAYMENTS. 

SECTION 322. REFUNDS AND CREDITS. 
ARmcLE 1254. Claims for refund by taxpayers. VII-49W019 

6. C. M. 5169 
REVENUE ACT OF 192S 

blinder the laws ot qaiitornia, a father as such is not entitled 
to ale retund claims tor his minor children, and the minors are 
without power, under the laws of that State, to appoint him as 
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their agent to file such claim=. ~o refund claims can be enter- 
b;ined with respect to minor= unless the claims are filed br the 
n'inors themselves or by a lawfully appointed guardian to the 
minors accompanied by certified copies of such appointmeni. 

An opinion is requested as to the validity of alleged claims for 
refund hied by A in the names of his minor children, 

It. appears that A was requested to furnish certified copies of 
letters of guardianship showing his authority to prosecute alleged 
claims for~refund and to receive such refunds as might be allowed. 
A contends that he should not be required to furnish copies of letters 
of «uardianship. inasmuch as the claims were not made by him as 
guardian but were made in the names of his minor children. to whom 
he states the refunds should be payable if allowed. 9 hen hach 
refunds become payable, he states that the question of the appoint- 
ment by the court of a guardian may be consiclered. A also points 
out that in these claims he s~ore to the statement that each claim- 
ant was a minor child of his. and that he signed and reri6ed the 
claims as "natural guardian, " haring also si~ed the returns under 
which the taxes were paid, not only because he knew all the facts 
involved, but because he was their natural guardian, no guardian 
having been appointed by a court. since the amount of the property 
or income was not sufhcient, to justify such proceeding. 

These facts present two questions for consideration, 6rst, whether 
as natural guardian ~t may make claims for refund on behalf of his 
minor children and, second, if he may not do so, may the claims be 
made bv him as agent of his children& 

In considering the erst question, reference is made to the case of 
In re Hunt (108 Cal. , 855; 87 Pac. , 206), in which it was held that 
parents. being the natural guardians of a minor child, can be de- 
prired of custody of the child's person only by a. proceeding under the 
Civil Code of California. Further, in E'endaV v. 3fi7kl (9 Cal. , 592), 
the court held that. the natural guardianship of a parent extends only 
to the custody of the person of the ward. and not to its property, and 
that to entitle the parent to manage the ward's property, the parent 
must be duly appointed a guardian by competent public authority. It. 
i= also provided by section 202 of the Civil Code of California that 
"the parent, as such. has no control over the property of the child. " 

In view of the authorities and statutes referred to, the conclusion 
is reached that A. as natural guardian, mav not maire valid claims 
for refund of income tax on behalf of his ininor children. 

In considering the second question, whether the claims may be 
made by A as agent of his children. it is obserred that article 1804, 
Regulations 69. provides that in a claim for refuntl. where an agent 
executes the afBdarit required by Form 848. - a power of attorney 
mu=t accompany the claim. " It would therefore be necessary for A, 
in makin«claims as agent for his children. to accompany the claims 
with powers of attorney executed by hi= children and constituting 
him their agent. However. the general rule is that an infant can not 
bind himself by the appointment of an agent or bv a po~er of at- 
tornev. (Posfon v. 'll i7liams (99 ~Io. App. . 518; i8 S. AV. , 1099): 
grrlqf tape v. tl idoe (86 4lich. . 124); Estate of Cahill. supra. ) Fur- 
thermore, transactions consummated through the person whom an 
infant a. . nines io appoint as agent are regarded as void in some 
pg, tes. although in California they appear to be voidable only at the 
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election of the infant when the latter comes of age. (Ch@ds v 
texan, 103 Cal. , 387; 37 Pac. , 382; Hastings v. Dollarkide, 94 Cal i 
195. ) Section 33 of the Civil Code of California provides expressly 
tliat a minor "can not give a delegation of power. " 

Irrom the foregoing it is apparent that A. may not prosecute these 
claims as filed, either as the natural guardian or agent of his minor 
children. The claims as filed should, therefore, be rejected. 

Accordingly, A should be advised that the refund claims as filed 
are rejected for the reason that he is rot entit)ed, under the laws of 
California, to file these claims merely because he is the father of the 
minors, and that the minors are without, power, under the laws of 
California, to appoint him their agent to file such claims. A. should 
be further advised that no refund claims can be received or enter- 
tained with respect of these minors unless the claims are filed by the 
minors themselves or by a lawfully appointed guardian to the minors 
accompanied by certified copies of such appointment, under the seal 
of the appointing court, . C. M. CHAREST 

7 

General Counse/, BIIreae, of lnterna/ Revenue. 

ARTIOLE 1o57: Limitations upon the crediting VII-44-3977 
and refunding of. taxes paid. T. D. 4235 

REOPENING OF REFUND' CLAIMS. 

TREASURY DEPARTMENTI 
OFFICE OF COMMISSIONER OF INTERNAL REvENUE, 

W'ashinyton, D. C. 
1'o Collectors of Internal Eevenue amj Others Concerned': 
I. CLAIMs DISALLowED PRIDR To MAY' 29, 1M8, IN WIIIOH THE PERIDD oF LIMITA- 

TION FOR BRINQING SUIT HAS EXPIRED. 

(a) If a claim for refund or credit of an internal revenue tax was 
disallowed prior to iQay 29, 1%8, and jf the period of )imitation for 
bringing suit in court has expired, such claim will be reopened if, 
but only if— 

(1) The ruling pursuant to which the claim was disallowed was 
reversed by the Commissioner of Internal Revenue and an applica- 
tion for reopening was filed after such reversal and prior to the 
expiration of such period of limitation; or 

(2) The refund or credit is properly allowable under a court deci- 
sion or a decision of the Board of Tax Appeals and a case or an 
appeal involving the point upon which the refund or credit is 
allowable was pending after the disallowance of the claim and prior 
to the expiration of such period of limitation; or 

(3) The refund or credit is properly allowable under a court 
decision or a decision of the Board of Tax Appeals to which the 
applicant was a party and the adjustment in accordance therewith 
requires a compensating adjustment (such as an adjustment in inven- 
tory, or invested capital, or the shifting of an item of income or loss 
from one taxable period to another) for one or more other taxable 
periocls, and the application requests the reopening of the ease for 
such other taxable periods; or 

(4) The claim is based upon a question of fact and either (a) 
evidence of such fact was presented, in respect of the taxable year 
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involved, prior to the expiration of such period of limitation, or (5) 
evidence of such fa' was duly presented for another taxable period 
and an adju. tment for such period accordingly made which requires 
a compensating adjustment (such as an adjustment in inventory, or 
invested capital. or the shifting of an item of. income or loss from 
one taxable period to another) for one or more other ta~able periorl . 
and the application requests the reopening of. the case for =uch other 
taxable periods, or (c) evidence of such fact was dujv presented 
and a determination made in the closing of a case of another taxpayer 
and such determination decreases the tax liabilitv of the applicant 
(such as a corporate distribution and a stockholder' liability in re- 
spect thereof. a determination of the distributive share of partners, 
the liability of a trustee and of a beneficiary. the liability of an estate 
and a decedent or of an estate and a distributee and the determination 
of the ownership of property). 

(b) In no event will any such claim be reopened— 
(1) I, nless an application for reopening has been filed with the 

Commissioner of Internal Revenue on or before January 31, 19&9; 
and 

(O) unless the refund or credit is properly allowable; and 
(3) Unless the specific ground upon which the refund or credit 

is allo~able was stated in the claim. or in an amendment thereof 
made prior to the expiration of the period of limitation upon the 
filing of. a claim for refund or credit; and 

(4) I nles= the application for reopening states specifically the ci'- 
cumstances upon which the application is based. 

(e) In no event will a refund or credit be allowed except to the 
extent that it is allowable on the merits without regard to any bar 
of the statute of limitations upon assessment or collection in respect 
of the taxable period involved and of each taxable period in which a 
compensating adjustment should be made: and in no case will the 
amount of the refund or credit exceed the amount properly refund- 
able in respect of the grounds stated in the claim. 

II. C~Ms Dzs~wzo GE oE ~ ~T 29, 1928. 

A. case in v. hich the claim was disallov-ed &'n or after Mar 29. 
19' 8. is governed by section 608 of the Revenue Act of 1928, and no 
such case will be reopened if. under the provisions of such section, 
a refund would be considered erroneous. 

III. REGPEÃIEG PRIGE To THE EEPIRkTIo& QF THE ST%TETE oF LI5HTZTIoxs. 

Any claim which has been disallowed will be reconsidered and 
allowed, at any time prior to the expiration of the statute of limita- 
tions for bringing suit. if it clearly appears that the claim should be 
allowecl on the merits. Xo reopening or application for reopening 
will extend the period within which suit must be brought, nor will a 
reconsieleration of a claim be considered as a reopening. 

IV. REvocATLoÃ oF TREZGUEY' DEOIsIGE 8240 [C B. 5 818]. 

Treasury Decision 3240 is hereby revoked. 
D. H. Br, Aza, 

Comm~'. , 'in~:;. r of Internal Peoenne. 
'&pproved October 28. 1928. 

A. YV. 11zrs. ox, 
~~eereta~ y of the 2'~To. . 'u& y. 



TITI K IV. — ADMINISTRATIVE PROVISIONS. 

SECTION 608. — BOA. RD OI" TA. X A. PPEALS- 
CQURT REVIEW OF DECISION. 

SECTION 608. 

REVENUE ACTS OF 1924, 1926, AND 1928. 

VII-43-3M7 
6. C. M. 5046 

Where a decision was rendered by the Board of Tax Appeals 
prior to the enacttuent of the Revenue Act of 1926, either party 
could bring a court action and try the case de novo, the Board's 
findings of fact being cousidered prima facie evidence against the 
losing party. 

In cases filetl with the Board of Tax Appeals subsequent to the 
Revenue Act of 1926, a review of the Board's decision on questions 
of law in a circuit court of appeals or in the Court of Appeals 
of the District of Columbia is the only remedy of a party dissatis- 
fied with the decision of the Board. 

'Where a hearing has been held before the Board of Tax Appeals 
before the enactment of the Revenue Act of 1926 and a decision 
is r ndered thereafter, such decision is final and nonreviewable and 
a taxpayer's remedy in ease of an adverse decision is to pay the 
tax and bring suit for refund. 

An opinion is requested with respect to the rights of taxpayers 
who had appealed to the Board of Tax Appeals. Inquiry is made 
whether a taxpayer who has filed a petition with the Board of Tax 
Appeals may pay the sum determined by the Board to represent his 
correct tax liabili(y and sue to recover the amount so paid. 

The Board of Tax Appeals ivas created by the Revenue Act of 1924 
to decide tax appeals. (Revenue Act of 1924, section 900(a). ) It 
was authorized to establish its own rules of evidence and procedure. 
No appeal from or right of review of the Board's decision was pro- 
vided in the 1924 Act. A hearing before the Board at that time was 
little more than a preliminary determination of the rights of the 
parties. Either party, if dissatisfied with the Board's decision, could 
bring a court action and try the matter de novo, the Board's findings 
of fact being prima facie evidence against the losing party. See 
sections 274(b) and 900(g) of the Revenue Act of 1924. The Revenue 
E'ct of 1926 introduced. a radical change. The right of a party dis- 
satisfied with the decision or the Board to bring a court action and 
have a trial de novo on issues of fact and law was taken, away (sec- 
tion 284(d) ), and his right limited to a review of the Board's deci- 
sion in a circuit court of, appeals or in the Court of Appeals of the 
District of Columbia on questions of law only. See in this connection 
Blair v. C~wrran (24 Fed. (2d), 890); 8/e&' v. II'endricks (24 Fed. 
(2d), 819). 

Section 1001(a) of the Revenue Act of 1926 provides as follows; 
The decision of the Board rendered after the enactment of this Aet (except 

as provided in subdivision (j) of section 288 and in subdivision (h) of section 
818) may be revieived by a circuit court of appeal&, or the Court of Appeals 
of the District of Columbia, as hereinafter provided, if a petition for such 
review is filed by either the Commissioner or the taxpayer within six months 
after the derision is rendered. 
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'ection 1008 provides that the circuit courts of appeals al;d the 
Court of Appeals of the District of ''olumbia shall have ex&hlsive 
juri-&!iction to r&&view the decisions of. the Board. ~»ch:& re. iew is 
the sole remedy of both the Commissioner and the taxpayer '", here 
an adverse decision is rendered by the Board in cases filed suh=equent 
to the passage of the 1926 ~&ct. It is to be noted, however& that the 
pr&&visions of the 1926 Act which mal. -e the Board of Taz Al;peals 
the exch&sive forum or the redetermination of the taxpayel . : tax 
liability for the year or years covered in hIs petition filed v;ith the 
Board& except as the Board's decision mav be modified by an appeal, 
do n&&t apply to cases which had been heard but not decided b- the 
Board prior to the enactment of the 1926 Act. Section 288 (j '! . vvhich 
is macle an exception in section 1001(a) quoted above. prori&1es that 
in cases -&vhere a hearing before the Board has been held before the 
enactment of the 1926 Act and a. decision is rendered thereafter, such 
decision shall be final and nonreviewable. In such a case, if the de- 
cision is adverse to the taxpayer, his remedy is to pav the tax and 
bring suit for refund. 

The pertinent provisions of the Revenue. Act of 1928 are to the 
same effect as the corresponding provisions of the Revenue Act of 
1926 in so far as the auestion involved herein is concerned. 

C. AT. CIrAREsT& 
Generai Counse/, Bureau of Inte&v&ai revenue. 

SECTIOX 606. — CLOSIXG AGREEiTEXTS. 

ARvzcz-. 1801: Closing agreements relating to tax VII — 80 — 8824 
liability in respect of internal-revenue tazes. Alinn 8652 

Agreement as to Qual determination of tax liability under 
section 606 of the iteveuue Act of 1828. 

TnEAsErv DErAnrwrxT, 
OFFICE OF COMMlsslo&xEB OF INTERNAL REvEXEE. 

11'ashi&«)ton, D. t. '. . July o, 10~7. 
CoPectors of Inter' Re& ei&ne, Internai I'&e& enue Agents zn Charge, 

and Other Officers and En&ployees C'o &cerned: 
1. Attention is invited to section 606 of the Revenue Act of 1928, 

which provides as follows: 
(a) The Commissioner (or any officer or en&ployee of the Bureau of Internal 

Itevenue, including the Qeld service, authorized in vvriting by the Comn&is- 
sioner) is authorized to enter into an agreement iu writing with anv person 
relating to the liability of such person (or of the person or es&ute for whom 
he acts) in respect of any internal-revenue tax for any taxable period en&ling 
prior to the date of the agreement. 

(b) If . uch agreement is approved bv the Secretary, or the I. ndersecretary, 
vv-'thin such time as may be stated in such agreement, or later agre d to, such 
«greemcnt . hall be final aud conclu ive, and. except upou a showing of fraud 
&ir u&alfeasance, or misrepresentation of a material fact— 

(1) the case shall not be reopened as to the matters agreed upon or the 
agreem&ut modified, by any 

offi&�o, 

empl&&vee, or agent of the llnited State. . ond 
(2) in uny suit. action, or proceediug. such agreement. or any determination, 

n see. ment, coll« :t:«», pavment, abater»eut, refuud, or credit made in secor&la»ce 
ther& with. shall not be annulled. m&slified, set asi&lc. or disregard&'&1. 

(& ) Section 1100(b) nf th&' lleveuue Act of 1020 i. repealed, elective on the 
expiration of 30 days after the e»actu&eut of this Act. but such repeal shall not 
aff&, ct auy agreement made before such repeal takes eKect. 
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2. The purpose of this section~i to provide a method whereby a 

taxpayer and the Commissioner (or any ofilcer or employee autlior- 
ized in writing by him), subject to the approval of the Secretary 
or the Undersecretary, may reach a final and conclusive determina- 
tion and closing of the tax liability so that the case may not be. 
reopened as to the matters or liability agreed. upon, nor may any 
adjustment made in accordance therewith be modified, annulled, or 
set aside except upon a showing of fraud or malfeasance or mis- 
repiesentation of a material fact. 

8. Section 606 removes the restrictions on agreements provided in 
prior Acts and it is no longer required as a condition precedent 
to a valid agreement that tli~e liability determined be assessed and 
paid or' that' the taxpayer accept any abaternent, credit, or refund 
which may be disclosed in the audit of the return. - It is essential 

i 
only that there be a determination of the taa liability for the gerio6 
to be covered by the agreemen, t. The removal of the restrictions 
referred to will permit agreements stating "no tax liability" in 
cases where nontaxable returns have been filed and accepted by the 
Bureau. ~4. Form 866, revised to conform to the provisions of the Revenue 
Act of 1928, has been so worded as to include a waiver of the re- 
strictions on assessment and. collection of any proposed deficiency. 
It will accordingly replace and be used in the same manner as Forms 
870, 874, Collectors' form, "Waiver of restrictions upon the assess- 
ment and collection of a deficiency, " and Form 7858, in all cases 
where a final deterinination discloses a deficiency. 

5. Regular procedure will be observed in advising the taxpayer of 
the amount of any proposed deficiency. The notice will be accom- 
panied by Form 866 properly filled out as to the section and year of 
the Revenue Act and the name and address of the taxpayer, and 
stating as the tax liability the amount shown on the return, increased 
or dec~reased by any prior deficiencies or overassessments as indi- 
cated by stamps on the return, plus the amount of the proposed 
deficiency. 

Exam, pZe: 

Additional tax previously assessed 2, 000. 00 

Overassessment, allowed 

Pro osed detieiency r p 

12, 000. 00 
4, 000. 00 

8, 000. 00 
1, 500. 00 

Liability stated on Form 866 9, 500. 00 
6. In any case where a field audit discloses an overassessment 

only, Form 866 should replace and be used in the same manner as 
Form 878. In the case of overassessments without acceptable agree- 
ments, new Forms 866 shall be prepared and accompany certificate to 
claims control section where the total tax for any year amounts to 
$5, 000 or more. 

7. In the event that a change in liability results upon the review 
jn the Bureau of a case in which Form 866 has been signed by the 
taxpayer, the taxpayer will be so advised in accordance with regu- 
lar procedure and a new form, stating the liability as corrected, will 
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be forwarded for signature. Tliis action will constitute notice to 
the taxpayer of the rejection of the original proposed agreement. 

8. W'here returns for any year or years have been auditeil and 
closed and are on file in the Bureau, and the taxpaver requests an 
agreement relating to his liability foi. such year or ye;ir. -. Form 866 
will be prepared in proving section of the clearing division and for- 
waided to the taxpayer for signature. 

9. 5 here an agreement is requested in anv case where the returns 
have been audited and closed and retained in the collector's file, 
Form 866 will be prepared in the collector's o6ice and submitted for 
the signature of the taxpaver. The signed agreement with the entire 
file, including original and amended returns for the years covered, 
will be forwarded to the Income Taz Unit of the Bureau, marked 
for the attention of the clearing division. 

10. Agreements executed bp' taxpayers in cases involving defi- 
ciencies to be assessed in the Bureau will be detached from the return 
in proving section at the time such tax is assessed. The agreements 
will be listed on a schedule for the approval of the Secretary or 
Undersecretary and will be routed for signature of the Commissioner 
or the ofhcer or employee authorized to si~~. 

11. Agreements received in. connection v ith cases involving defi- 
ciencies assessed by collectors will be withdrawn at the time the case 
is approved after review in tiie preliminary audit section and for- 
warded to proving section for completion in the manner above 
outlined. 

19. «greements on overassessments only accepted after review will 
be withdrawn by claims control section at the time the overassess- 
ment is scheduled and forwarded to proving section. 

13. A%hen an agreement has been approved by the Secretary, the 
original copy will be forwarded to the taxpayer and the duplicate 
copy will be attached to the return. 

14. Inasmuch as any tax included in the liability determined may 
be assessed and collected, and any abatement, credit, or refund may 
be allowed under section 606 after the agreement has been entered 
into, transcripts of taxpayers' accounts will no longer be required 
and the use of Form 899 is accordingly abolished in agreement cases. 

15. In the event the final agreement is executed by a person other 
than the tazpa;er. there miist be submitted, with the agreement and. 
accompanying papers, documentary evidence showing specific author- 
ity of the agent to execute an agreement as to the final deteimination 
under section 606 of the Reveni~e Act of 1928. 3Vhere the agreement 
is to be ezecuted by an administrator. executor, trustee, or other fidu- 
ciary, documentary evidence. showing the authority of the fiduciary 
to act on behalf of. the tazpayer, niust be submitted with the agree- 
nient, and it must appear from such evidence that the authority 
remains in full force and effect as of the date of the agreement. 

16. If the tazpayer is a corporation, the agreement shall be signed 
by an officer having authority to bind the corporation, and his si~a- 
tur(' shall be attested by the secretarv of the corporation over the 
coiporate seal. In the absence of a seal, a certified copy of the resolu- 
tion of the board of directors, specificallv authorizing an officer or 
oflice crs to enter into the agreeinent, shall be filed with the agreement. 
If thc corporation is in process of liquidation or dissolution. the per- 



$607. ] 82 

son or persons authorized so to do shall sign the agreement. 
copy of the instrument under which the trustees de~rive their author- 
ity, certified to before a notary public, shall accompany the signed 
agreement, or, if their authority arises under a, State statute, such 
statute shall be cited and quoted and an afFidavit by a third party 
showing the facts required by the statute as a precedent to the vesting 
of the authoritv in said trustee shall be furnished. If the corpora- 
tion has been legally dissolved, the agreement, shall be signed. before a 
notary public by former stockholders representing a majority of the 
voting stock of the corporation at the date of dissolution, and shall be 
supported by an afFIdavit showing the total number of outstanding 
shares of voting stock at the date of dissolution and the number held 
by each signatory to the agreement. The a%davit must contain posi- 
tive avcrments as to the nonexistence of any trustee and the date of 
dissolution must be stated therein. 

17. An initial supply of Form 866, revised, will be furnished. to 
collectors and. revenue agents in charge as soon as the forms are 
available for distribution. 

18. Cases may arise where taxpayers, wil]in'' to waive the restric- 
tions on assessment and collection, may not desire to execute the final 
agreement. In such cases, the taxpayer's agreement should be ob- 
tained on Form 870, Form 874, Collectors' form, "Waiver of restric- 
tions upon the assessment and collection of a deficiency, " or Form 7858. 

19. The provisions of this mimeograph are efFective as of June 29, 
1928, and Commissioner's Mimeographs (Collectors') Nos. 3543 and 
3596 are hereby superseded and revoked. 

20. Correspondence concerning the provisions of this mimeograph 
should refer to the number thereof and to the symbols IT: K: CBA. 

H. F. MIREs, 
2 oti ng C ornnnissioneT. 

SECTION 607. — EFFECT OF EXPIRATION OF PERIOD OF 
LIMITATION AGAINST UNITED STATES. 

SECTION 607. VII — 32-3843 
(Also Sections 611 and 612. ) Mim. 3660 

Effect of sections 607, 611, and 612 of the Revenue Act of 1928 
upon the collection of taxes barred by the statute of limitations 
and the procedure to be followed in respect of assessments and 
payments affected by such sections. 

TREAS'CRY DEPARTMENT~ 
OFFICE OF COMMIssiONER OF INTERNAL REVENUE& 

Washington, D. C. , July 8'1, 1M8. 
Depvty Comnnks&ners and Heads of Di isions, Bureau of IntetnfJt 

revenue, Col/eetors of Internal Revere, Internal Revenue Agents 
in Charge, and Others Conoerned': 
Reference is made to I. T. 2382, published on page 6 of Internal 

Revenue Bulletin VI — 39, dated September 26, 1927 [C. B. VI — 2, 102], 
in which it was stated, inter alia, that, in view of section 1106 of the 
Revenue Act of 1926, no action toward making refunds should be 
taken by the Bureau in reliance upon the New York k A. lbany 
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Lighterage Co. decision unless and until the situation is clari6ed by 
further court decisions or by legislative action. 

Sections 607, 611, and 612 of the Revenue Act of 1928 provide as 
follows: 

SECTION 607. — EFFECT OF KXPIRATIOV OF PERIOD OF LIMITATION AGAINST UNITED 
STATES. 

Any tax (or any interest, penalty, «dditional amount, or addition to such tax) 
assessed or paid (wliether before or after the enactment of this Act) after 
the expiration of the period of limitation properly applicable thereto shall be 
considered an overpayment and shall be credited or refuiided to the taxpayer 
if claim therefor is filed within the period of limitation for filing such claim. 

SECTION 61 1. — COLLECTIONS STAYED BY Ci II M IN ABATEMENT. 

If anv internal revenue tax (or ary interest, penalty, additional amount, or 
Rdilition to such tax) was, within the period of limitation properly applicable 
thereto, assessed prior to tune 2, 1924, and if a claim in abatement was filed, 
with or without bond, and if the collection of any part thereof wss stayed, then 
the payment of such part (made before or within one year after the enactment 
of this Act) shall not be considered as an overpayment under the provisions of 
section 607, relating to payments made after the expiration of the period of 
liniitation on assessment and collection. 

SEC'IION 612. — REPEAL OF SECTION 1166 (S) OF 1626 ACT. 

Section 1106(a) of the Revenue Act of 1926 is repealed as of February 26, 
1926. 

COLLECTION NOT To BE ENFORCED. 

(1) Sections 607 and 611 do not authorize the Bureau to enforce 
collection of a tax in any case after the expiration of the period of 
limitation, but merely prescribe the effect of' the period of limitation 
against the United States upon any assessment or payment made 
aiter the expiration of the period of limitation applicable thereto. 
Therefore, no attempt will be made to enforce collection of any out- 
stancling assessment if the period of limitation within which collec- 
tion can be made has expired, or to make any assessment of any tax 
if the period of liinitation within which the assessment can be made 
has expired, or to enforce collection of any tax if the assessment was 
not Inade Ivithin the period of limitation prescribed for the making 
of the assessment and if no suit for collection without assessment 
was begun prior to the expiration of such period. 

(2) YVhere the collection of the tax has become barred, but a bond 
(or collateral) has been given (whether before or after the running 
of the period of ]imitation) to secure payment, of the tax, the Bureau 
will consider the advisability of pursuing its remedy upon the bond, 
as to wliich the statute of limitations upon the collection of the tax 
has no application. (V. S. v. Onken Bros. Co. , Inc. , and the Poyal 
lndemni'&gi f'o. , T. D. 4108, C. B. VI — 2, 270; 3fcCaughn, Co gector, v. 
Phila;1elphia Barge Co. and' Xational 8tirety Co. , decided April 25, 
1928. ) EFFECT OF SECTION 607. 

(] ) Section 607 provides that regardless of the correct tax liability 
any amount paid shall be considered an overpayment if the assess- 
meni- of such amount was made;ifter the expiration of the period 
of liniitation on assessment, or if the payment was made after the 
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expiration of the period. of limitation on collection by distr»n«r 
court proceedings (no distraint or court proceeding having been 

begun within such period). It is immaterial whether the payment 
was vo/untary or involuntary, and whether it was made before or 
after the enactment of the Revenue Act of 1928. Any amount which 

is an overpayment under section 607 is to be credited or refunded 

(if a claim therefor is filed within the statutory period) the same as 

any other overpayment, except in the following cases: 
(a) As provided in section 611; 
(b) Where the payment was made pursuant to a final decision of 

the Board of Tax Appeals or of a court, unless, after consideration 
of the case by the General Counsel, it is held that the payment made 
is properly refundable; 

(c) Where a refund of. the amount paid is prohibited by reason of 
a final agreement under section 1106(b) of the Revenue Act of 1926, 
col'1. 'esponding section of a prior Revenue A. ct, or section 606 of the 
Revenue Act of 1928. 

(2) In determining whether any period of limitation has expired 
due consideration must be given to waivers which have been given, 
and a waiver will be considered as valid even though given after the 
expiration of the period of limitation. 

('&) The period of linfitation upon collection, in any case in which 
the period of limitation upon the assessment (as extended by any 
waiver) expired on or after June 2, 1924, will not expire until six 
years from the date on which the assessment was made. 

(4) No refund will be inade in any case in which a bond (or col- 
lateral) has been given, whether given before or after the expiration 
of the period of limitation and. whether the tax was paid by the tax- 
payer or the liability under the bond enforced, unless, aber consid- 
eration of the case by the General Counsel, it, is held that the amount 
paid is properly refundable. 

(5) Inasmuch as many taxpayers wiH undoubtedly continue the 
practice heretofore followed of paying the amounts determined to be 
due notwithstanding the running of the statute of. limitations, tax- 
payers o8ering to pay shouM be advised of their rights under the 
law and requested to execute waivers or enter into closing agree- 
ments. Waivers given after the expiration of the period of limita- 
tion and after the enactment of the Revenue A. ct of 1928 are valid 
only if given prior to January 1, 1929 (see section 506(c) of 1928 
Act). 

Ei'FFCT OF SECTION 611. 

Section 611 of the Revenue Act of 1928 prescribes a very important 
exception to the general rule contained in section 607. It, provides 
that in any case in which an assessment was made prior to Juiie 
2, 1924, and within the period of limitation on assessment, and in 
which a claim in abatement was filed, then the payment of any part 
of the tax, the collection of which was delayed, shall not be con- 
sidered as an overpaynient under the provisions of section 607. 
A. ccordingly, no refund or credit of an amount paid, whether volun- 
tarily or involuntarily, will be made in any such case. 
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AT7iIINISTRATIVZ PROCEDL RL', 

[+07. 

In any case (except in cases falling within the purview of sec- 
tioi 611) where collection of the tax has become barred, and no bond 
(or collateral) has been given to secure payment of tax, prompt 
action will be taken i. oward the issuance of a certificate of over- 
assessment covering the amount barred from collection. In cases 
falling within the scope of section 611, and collection of the iax has 
become barred, the following procedure will be observed: 

(a) The taxpayer will be advised by the Income Tax Unit of 
its rights under section 611 of the Revenue Act of 1928, and milcss 
it is disposed to make voluntary payment, within one year after the 
enactment of the said Act, after a full undeRstanding of the meaning 
of such section, an appropriate certificate of overassessment will be 
issued. 

(b) There will, among others, be cases where the following cir- 
cumstances are present: 

(1) Claim in abatement has been rejected, demand has been made, 
taxpayer has claimed benefit of statute, and. uncollectible claim on 
I&'orm 53 has been filed. 

(2) Claim in abatement pending in Bureau. A. collection waiver 
or a bond {or collateral), or boih, have been filed. 

(3) Claim in abatement pei ding in Bureau, no waiver or bond (or 
collateral) having been filed. 

In case (1), if there is on file in the collector's ofiice a waiver or 
a bond (or collateral), or both, the collector will forward at once 
to the Bureau true copies of tlie waiver and/or bond (or the col- 
lateral agreement) with a complete statement of facts. If the col- 
lector ha~s no such documents, he will make a prompt report to the 
Bureau in order that a certificate of overassessment may be issued 
and the case closed. 

In case (2), true copies of the waiver aud bond (or the collateral 
agreement) should be forwarded at once to V)'ashington for the 
attention of rules and regulations section, Income Tax Unit. If 
there are both a waiver and a bond (or collateral), and the waiver is 
of no eiFect because qualified, the Bureau will discontinue its efforts 
to collect the tax and consider at once the advisability of commenc- 
ing suit on the bond (or collateral). If there is no bond (or collat- 
eral) and the waiver is qualified on the basis of a claim that the 
statute of limitations has run, the Biireau will close the case and issue 
an appropriate certificate of overassessment. 

In case {3) the collector will make a proiiipt report to the Bureau. 
If no waiver or bond (or collateral) has been given, the taxpayer 
will be advised of its right to make voluntary payment as provided 
in paragraph (a). 

The foregoing procedure is for the purpose of enabling the 
Bureau to deter~mine what action to take with respect to the claim 
filed. Therefore, the work necessary to be done in the collectors' 
oisces under the provisions of this mimeograph should proceed at 
once. 

Correspondence in regard to the procedure outlined herein should 
refer to the number of this mimeograph and to . ymbols IT: E: RR. 

H. F. AhRzs 
AC&)7g C 0'777'77778$'LO7Ã'F. 
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SECTION 607. 

REVENrrE ACT OE 1S2s. 

UZI-88 8848 
C C M. 4554 

Where the liability of the 0 Company as transferee of the assets 
of the DI Company was assessed after the expiration of the statu- 

tory period applicable thereto, and a claim for refund was filed by 

the 0 Company within the statutory' period, the amount so paid 
must be credited or refunded. 

An opinion is r'equcsted as to whether the amount of the liability of. 

a transferee based on the tax due from the M Company for the period 
January 1 to February 28, 1918, which was paid by the transferee, the 
0 Company, may be credited or refunded to the latter company. 

The liability involved in this case was assessed. against the 0 Com- 

pany, as transferee of the asset~f the M Company, under' the provi- 
sions of section 280 of the Revenue Act of 1926, but the assessment 
was made after the expiration of the statutory period applicable 
thereto. The 0 Company paid the amount of the assessment and 
immediately thereafter filed a claim for refund of the amount so paid. 

The specific question presented to this office for opinion is whether 
the assessment paid by the transferee can be refunded in 

view of section 1106(a) of the Revenue Act of 1M6 and the decision 
rendered in the case of Bouars v. Eetv 1'orb rk Albany Lighterage 
Co. (273 U. S. , 346 jT. D. 4009, C. B. VI — 1, 268]), clecided by the 
Supreme Court of the United States on February 21, 1927. " 

Sec(ion 1106 (a) of the Revenue Act of 1926 was repealed by, section 
612 of the Revenue Act of 1M8 as of February 26, 1926. Therefore& 
the instant case may not be considered under section 1106(a). 

It, appears unnecessary in the consideration of the question to 
refer to the decisior. of the Supreme Court of the United States in 
the case of Bouievs v. Net Xov'le rk Albany Lighterage Co. , since 
the proposition of crediting or refunding the amount of tax assessed. 
or paid after the expiration of the statutory period is now governed 
by section 607 of the Revenue Act of 1928, which provides as follows: 

Any tax (or any interest, penalty, additional amount, or addition to such 
tax) assessed or paid (whether before or after the enactinent oi this Act) 
after the expiration of the period of limitation properlv applicable thereto 
shall be considered an overpayment and shall be credited or refunded to the 
taxpaver if claim therefor is filed within the period of limitatioii for filing such 
claim. 

Under the provisions of section 280 of the Revenue A. ct of 1M6 
and section 311 of the Revenue Act of 1M8, the assessment, collection, 
and payment of the liability, at law or in equity, of a transferee of 
the property of a taxpaver are subject, to the same provisions and 
limitations as if a deficiency in tax were irlvolved, except with re- 
spect to the period during which an assessment m~ay be made. 

Since the liability involved in the instant case was assessed after 
the expiration of the statutory period properly applicable thereto, 
ihe amount paid in respect to the assessment must be regarded as an 
overpayment. A. claim for refund of such overpayment having been 
filed within the statutory period, the an ount of the overpayment 
must be credited or refunded. 

C. M. CrrAREsTi 

General Counsel, BurerIu of Intern, a/ Revenuu. 
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REVE'ACE ACT OF 19M~ 

[$611. 

Claim for abatement filed before collection barred, tax paid after 
bar of statute. and claim ilecided before expiration of period of 
limitation. (See G. C. AL;&~ i~0. page 92. ) 

SECTION 608. — EFFECT OF EXPIRATIOY, OF PERIOD 
OF LIMIT XTIOX AGAIXST TAXP ~VER. 

SzcTtox 608. 5 II — 53 — 4046 
Afim 3689 

Form 907. Agreement to suspend running of statute of limitations. 

TaaasrRT Dzr~~tE~ T. 
OFFICE OF COIf XirssIOXER OF IX'xiRxBL, REVE%i E. 

% a8hington D. C. 
& 

Decentibev 18, 1098. 
2'o C'ollectm8 of Int i'i et Reve~i:. !e. Intenuz/ Revenue Agents in 

Chai'ge, and Othei8 Concealed: 
In order to put into e6ect the provisions of section 608(b)2 of the 

Revenue Act of 19&8. which provides that a taxpayer and the Com- 
missioner mav enter into an agreement to suspend the statute of 
limitations for filing a suit for the recoverv of taxes alleged to have 
been overpaid until final clecision of one or more nametl case= pending 
before the I. nited States Board of Tax Appeals or the court=, the 
Bureau has recently prepared Form 90I for this purpose. 

As this agreement form will not be supplied to collectors for dis- 
tribution, tazpavers who desire to enter into such an agreement 
should be aclvised to make written appl::cation to the Commissioner 
of Internal Revenue. Rule=- and Regtulations Section. AVashington, 
D. C. The letter of application should contain the following infor- 
mation: (di) The name and business address of taxpayer; (5) charac- 
ter and amount of the tax; (e) taxable vear for which it was paid; 
(d) elate notified claim for refund or credit was disallowed. (e) ques- 
lion involved in respect to the tax; (f) name of case or cases pending 
in which a similar cluestion is to be decided: and (g) where such 
"ase or cases are pending. 

Queries regarding this mimeograph will refer to the number of the 
mimeograph and to the symbols IT: E:RR. 

H. F. Afzaxs. 
Acts'ng Commissioner. 

SECTIOX 611. — COLLECTIOXS ST XYED BY CLAIM 
IX XBATEiIEXT. 

iEcTIow 611. 4 II-84-8868 
G. C. 4L 419i 

REVEXCE ACT OF 19'S. 

Section 611 of the Revenue ict of 1928 hus reference onlv to the 
refund of tnxe= paid after the running of the statute of limitations 
where n claim in abatement has been filed, and it does nor authorize 
the enforced conection of tax simply because a claim in abatement 
ha. been filed. 

'3'7l) - '~7 



Reference is made to General Counsel's Memorandutit 
page 802), in which it is held that, the filing of a claim in abatement 
ivhich merely contains grounds for the abaternent, of ibe t» d es not 
extend the statutory period of limitation for the collection of the tax 
with respect to which the claim was filed. 

In order that proper action may now be taken in such cases, it is 
deemed advisable to render an opinion as to what extent, if any, the 
disposition of such cases is affected by the Revenue Act of 1928. 

Seotioii 611 of the Revenue A. ct of 1928 provides as follows: 
If any internal-revenue tax (or, any interest, penaltv, additional amount, or 

addition to such tax) was, within the period of limitation properly applicable. 
thereto, assessed prior to tune 2, 1924, and if a claim in abatement was died, 
with or without bond, and if the collection of any part thereof was stayed, then 
the payment of such part (made before or within one year after the enactment 
of this Act) shall not be considered as an overpayment under the provisions of 
section 607, relating to payments made after the expiration of the period of 
limitation on assessmeut and collection. 

This section of the Revenue Act of 1928 clearly has reference only 
to refund of taxes paid after the running of the statute of limitations 
where a claim in abatement has been filed, and as clearly it does not 
authorize the enforced collection of tax simply because a claim in 
abatement has been filed. 

It would seein, therefore, that those cases now pending, where abate- 
ment claims were fiilcd and. where collection has not been made and the 
statutory period for collection has expired. should be disposed of in 
accordance with General Counsel's Memoranduin 2757, supra. 

C. M. CHaRZsT, 
General Counsel, Bureau of Iuterrtal Revenue. 

SECTION 611. 

REVENUE . FACT OP 1928. 

VII — 44 — 3970 
G. C. M. 4689 

The word "stayed" as used iu section 611, Revenue Act of 1928, 
does not contemplate a judicial or statutory stay of proceedings, 
but merely refers to a delay of proceedings to enforce collection 
by reaso~ of the filing of a claim in abatement. 

An opinion is requested as to whether the provisions of section 611 
of the Revenue Act of 1928 bar the refund of 10~ dollars, which was 
collected from the taxpaver as additional 1917 tax after the expira- 
tion of the five-year period for assessment and collection provided by 
section 250(d) of the Revenue Act of 1921. 

The facts are that the taxpayer filed its corporation income and 
excess profits tax return for the calendar year 1917 on May 1, 191. 8; 
and paid the tax shown to be due. An additional assessment of 11m 
dollars appeared on the Commissioner's September, 1920, list. . Notice 
and demand was issued on or about November —, 1920. Immediately 
thereafter the taxpayer filed a claim in abatement for the amount of 
10m dollars, and paid the balance of the additional assessment, amount- 
ing to a dollars. Enforcement of collection of the amount covered 
by the claim in abatement was withheld while a complete investiga- 
tion and audit of the corporation's records were made. Careful con- 
sideration was given to the additional evidence and arguments pre- 
sented in support of the taxpayer's contentions in respect of the 
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merits of the assessment. In Au~stx 1924, the claim in abatement 
was rejected in full, and in Xovember, 1925. collection of the out- 
standing amount and interest thereon was accomplished bv means of 
a distraint levy on the taxpayer's bank account. On December —. 
192a, a daim for the refund of the amount so collected was filed. 
The claim was rejected and the taxpayer advised of the Bureau's 
action by letter dated October —, 1926. No waiver or bond was filed. 
In May, 1927, the taxpayer requested that it=- prior claim for refund 
be reconsidered, in view of the decision of the United States Supreme 
Court in the case of Bourg v. 'Vevlx Vox'Ie ck Albany Lig1derage Co. 
(272 U. S. , 346 [T. D. 4009, C. B. VI — 1, 268] ), wherein the court held 
that ' distraint " is a " proceeding " within the meaning of section 
950(d) of the Revenue Act of 1921, and that under that section 
collection by distraint becomes barred five years from the date the 
return was filed. 

The taxpayer's contention that the facts in this case bring it within 
the rule of the Yew York 4 Albany Lighterage ease, supra, appears 
to be correct. The two cases are very similar. Moreover, section 
607 of the Revenue Act of 1928, enacted 3lay 29, 1928, provides: 

Lay tax ~ * * paid * * * after the expiratiou of the period of lim- 
itation properly applicable thereto shall be considered an ovex~yment and 
shall be credited or refmdcd to the taxpayer 

However, section 611 of the same Act provides: 
If any internal revenue tax * * * was, within the period of limitation 

properly applicable thereto, assessed prior to June 2, 1954, snd if a claim in 
abatement was filed * ~ *, and if the collection of any paxt thereox wus 
staved, then the payment of such part (made before or within one year after 
the enactment of this Xct) shall not be considered as sn overpayment under the 
provisions of section 607 

Probably the most reliable criterion by which to determine the 
intent of Congress in enacting section 61 1 of the Revenue kct of 
3928 is to be found in the report of the House of Representatives 
Committee on Ways and Means, on the bill identified as H. R. 1, "A 
bill to reduce and equalize taxation, provide revenue. and for other 
. purposes " (Report Xo. 2, December 7x 1927x Seventieth Congress, 
first session) . Mith respect to that part of section 61 1 which was 
subsequently enacted into law. the committee report stated: 

Section 611. Collection in eases in which claims in abatement mere filed. 
Prior to the enactment of the Revenue Act of 1924 it was the adminisxradve 

practice to a~s immediately additional taxes determined to be due. I pon 
the asse:sment, taxpayers were frequently permit to file claims in abate- 
ment with the collector and thus delay the collection until the claim in abate- 
meat could be acted upon. If this practice had not been foll m. ed, undue hard- 
ship undoubtedly would have been imposed upon the ta~ayer. It was sup- 
posed that there was no limitation upon the collection by distraint of We 
amount ultimately determined to be due. However, the Supreme Court has 
recently held in a case in which the period for assessment expired prior to the 
enactment of the 1924 Act, that the period for collection was limited to five 
years from the date on which the return was filed. Decisions upon claims in 
abatement are being maRe every dsr. Amounts have been paid, are being paid, 
by the taxpayer. even though the statute of limitations may have run. Excep- 
tionally lxx~e amounts are involved. Accordingly, it is of utmost ixnportsncc 
to provide that the payments already made should not be refunded. 

Your committee spprcciates the fact that this provision will probably be 
subj~tcd to severe criticism by some of the taxpayers aifcctcd. However, it 
must bc borne iu mind that the provi. -iou authorize. - the retention and collecxion 
only of;xmoun's px»perly due, nnd merely withdrxws the defense of the sxatxxte 

of limitations. If it is determined that the smounr, paid i= in excess of the 
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proper tax liability computed without regard to the statute of nmitatio ion+, such 
redited as excess will constitute an overpayment which may be refunded or cred ted as 

in the case of any other overpayment. 

It should be noted in the report of the committee that the word 

"stayed" as used in section 611 does not contemplate a judicial or 

statutory stay of proceedings, but merely refers to a delay of pro- 
ceedings to enforce collection by reason. of the filing of a claim in 

abatement. In other words, if enforcement of collection was withheld 

or delayed while the claim in abatement was pending before the Bu- 
reau, that is the stay of collection contemplated by section 611 of the 
Revenue Act of 1028. By reference to the statement of facts in the 
instant case, it is evident that collection of the amount claimed as 
refundable ~was stayed by reason of the filing of the claim in 

aba telileiit. 
In view of the foregoing, it is the opinion of this once that, the 

provisions of section 611 of the Revenue A. ct of 1928 operate to bar 
the refund of 10m dollars, the amount claimed to have been collected 
after the running of the statute of limitations. 

C M CEiAREsT~ 
General Counse/, Bureau of Internal Eevenue. 

SECTzoN 611. 

REVENUE ACT OE 1928. 

VII — 44 — 3971 
G. C. M. 4879 

The phrase "collection * "' ~ was stayed" as used in sec- 
tion 611 of the Revenue Act of 1928 presupposes the legal right 
to collect, and the provisions of such section are not applicable 
when, if payment had been made at the time of the filing of the 
claim in abatement, it would have constituted an overpayment of 
the tax as defined by section 607 of the Revenue Act of. 1928. 

An opinion is requested as to whether a refund should be made, 
under the facts hereinafter stated, on account of an overpayment of 
1910 taxes by the M Company, the taxpayer. 

The taxpayer filed its return for the taxable year 1917 on March 
15, 1018. A deficiency in tax of 18m dollars was assessed. on March ' 

18, 1028. The 5-year period of limitation upon the collection of the 
said amount expired on March 15, 1928. On March 20, 1028, prior 
to the issuance of a notice and demand for the payment of the tax, 
the taxpayer executed a claim in abatement, covering the full amount 
so assessed, which is stamped as having been received in the collec- 
tor's once on 3 larch 22, 1928. On March 26, 1928, the collector issued 
a, 10-day notice and demand for the payment of the tax. The tax 
was not, paid pursuant to such notice, and no further action appears 
to have been taken by the collector toward the collection thereof. 
Iiuring the year 1025 the claim in abatement was allowed for 10m 
dollars and rejected for 8x dollars. A. portion of an overpayment 
of tax allowed for the taxable year 1919 was then applied as a 
ciedit against the rejected portion of the claim in abatement. In 
Decenibe~r, 1927, the taxpayer filed. a claim for refund of the amount 
so applied as a credit, based upon the ground that collection of the 
amount against which the credit was applied was barred by the 
statute of limitations. 
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Sectcons 607, 609, and 611 of the Revenue Act of 1928 provide as 
follows: 

SECTION 60T. EFFECT OF EXPIRATION OF PERIOD OF LIMITXTIO» BGMNST LNITED 
STATES. 

Any tax (or any interest penaltv, additional amount. or addition to such tax) 
assessed or paid (whether before or after the enactment of this Act) after the 
expiration of the period of limitation properly applicable thereto shall be con- 
sidered an overpayment and shall be credited or refunded to the taxpayer if 
claim therefor is filed within the period of limitation for filing such claim. 

SECTION 609. EBBONKOL S CBKDITS. 

(a) Cred::t against barred, deficient. — ~ y credit against a liabilitv in respect 
of any taxable year shall be void if any payment in respect of such liability 
would be consid& red an overpayment under section 607. 

t t 
(c) Applicittkm of section. — The provisions of this section shall apply to any 

credit made before or after the enactment of this Act. 

SECTION 611. COLLECTIOXS STAYED BX CIBJ1E IX ABATEMENT. 

If any internal-revenue tax (or anv interest, penalty, additioI al amount, or 
addition to such tax) was, within the period of limitation properly applicable 
thereto, assessed prior to tune 2, 1924, and if a claim in abatement was filed, 
with or without bond, and if the collection of any part thereof was stayed, then 
the payment of such part (made before or within one year after the enactment 
of this Act) shall uot be considered as an overpayment mcder the provisions of 
section 607, relating to pavment. - made after the expiration of the period of 
limitation on assessment and coHection. 

Under the foregoing provisions, any credit against a liability in 
respect of any taxable year is void if any payment in respect of such 
liability would be considered an overpayment under section 607. 
Under the facts hereinabove stated, there is no question but that if no 
claim in abatement had been filed and if payment of the tax had 
been made at the time of the filing of such claim, or on or after the 
date of the notice and demand for the payment thereof. , it should have 
constituted an overpayment of tax under section 607. The question 
to be considered, then, is, does the sole f'act that a. claim in abatement 
was filed change the situation by virtue of the provisions of section 
611. The filing of a claim. in abatement, does not in and of itself 
satisfy the provisions of that section. Its provisions are applicable 
only if a timely assessment was made prior to Acne 2, 1924, and if, 
upon the filing of a claim in abatement, collection was stayed. 
Here such a timely assessment was made, but collection of the tax 
became barred prior to the date of the filing of the claim. Conse- 
quently the legal right to enforce collection of the tax was never 
stayed as the result of the claim being filed. The phrase " collection 

was stayed" as used in section 611 clearly presupposes 
the legal right to collect, and the provisions of that section are not 
applicable when, if payment had been made at the time of the filing 
of the claim, it would have constituted an overpayment of the tax 
as defined by section 607. 

This office is accordingly of the opinion that the credit applied 
against the outstanding liability for the taxable year 191' is void, 
and that the amount so applied should be refunded for the taxable 
year xvith respect to which it was allowed as an overpayment of tax. 

C. If, CTTBRFST, 
General Cou»ee/, Bureau of Iiiterna/ EecenIte. 
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SECTION 611. 
(Also Section 607. ) 
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REVENUE ACT OF 1928. 

yZg~3972 
G. C, M. 5086 

Held, that where a claim in abatement was Sled before coilecti» 
of the tax became barred, section 611 of the Revenue Act of 1928 
prohibits a refund of an amount paid after the running of the 
statute, regardless of whether there remained suilicient time after 
rejection of the claim within which to effect collection prior to the 
expiration of the applicable period of limitation. 

Sections 607 and 611 of the Revenue Act of 1928 provide as 
follows: 

SECTION 607. EFFECT OF EXPIRATION OF PERIOD OF LIMITATION AGAINST UNITED 
STATES ~ 

Any tax (or any interest, penalty, additional amount, or addition to such 
tax) assessed or paid (whether before or after the enactment of this Act) after 
the expiration of the period of limitation properly applicable thereto shall be 
considered an overpavment and shall be credited or refurded to the taxpayer 
if claim therefor is Sled within the period of limitation for Sling such claim. 

SECTION 6 I I. COLLECTIONS STAYED BY CLAIM IN ABATEMENT. 

If any internal-revenue tax (or any interest, penalty, additional amount, 
or addition to such tax) was, within the period of limitation properly applicable 
thereto, assessed prior to June 2, 1924, and if a claim in abatement was Sled, 
with or without bond, and if the collection of any part thereof was stayed, then 
the payment of such part (made before or within one year after the enactment 
of this Act) shall not be considered as an overpayment under the provisions of 
section 607, relating to payments made after the expiration of the per'iod of 
limitation on assessment and collection. 

In connection with the foregoing provisions, it was concluded in 
General Counsel's Memorandum 4879 (see page 90) that the phrase 
"collection ~ " ~ was stayed. " as used in section 611 clearly pre- 
supposes the legal right to collect, and that the provisions of the said 
section are not, applicable when, if payment had been made at the 
time of the filing of the claim, it would have constituted an over- 
payment of tax as de6ned by section 607. 

The above memorandum does not touch upon the question of 
whether, in cases where the claim in abatement was filed before collec- 
tion became barred, sect!on 611 prohibits a refund of an amount paid 
after the bar of the statute regardless of whether there remained 
suScient time after rejection of the claim within which to efFect 
collection prior to the expiration of the applicable period of limita- 
tion. It is deemed advisable, in order to enable the Bureau to take 
prompt action in such cases, to render an opinion upon this question. 

In sections 607 and 611, Congress has, by. specific legislation, pre- 
scribed the eR'ect of the bar of the statute of limitations against the 
United States as contained in the various Revenue Acts. Under 
the provisions of the said sections any payment made after the run- 
ning of the statute shall constitute an overpayment of tax and be 
subject to a refund upon the filing of a claim therefor, except in 
cases where a timely assessment was made before June 2, 1924, a 
claim in abatement was filed, and collection of the tax was stayed. 
The applicability of section 611, or the exception referred to, is not 
made dependent upon the necessity of a stay of collection or upon 
whether or not there remained sufhcient time within which to enforce 
collection seasonably after the claim was rejected. Its provisions 



are fully' complied with, in so far as the question under consideration 
is concerned, if, as the result, of the filing of the claim, collection was 
delayed. 

This oflice is, therefore, of the opinion that section 611 prohibits 
a refund of taxes collected in the class of cases referred to regardless 
of whether there remained suilicient time after rejection of tlie claim 
within which to effect collection prior to the expiration of the appli- 
cable period of limitation. 

C. &I. Cmaz:T. 
General C'ou::i. 'et', Btlreo!!J! of Inter7!a/ Jte venue. 

SEcrio1l 611. 

BEVEXCE ACT OF 1928. 

VII — 52-4040 
G. C. Ii. 5808 

additional income tax for 191& was assessed in 1921. but collec- 
tion was staved by reason of a claim for abatement. Overpay- 
ments of income tax for 1922 and 1928 mere credited against the 
1917 tax in 1926 after the expiration of the period of limitation on 
collection of the tax. In vicv. of section 611 of the Revenue Act of 
1928, the credits are valid under section 609 of that Act. 

An opinion is requested as to whether. in view of section 611 of the 
Revenue Act of 1928, the credits of certain overpayments of income 
taz against an outstanding assessment of income tax for a prior year 
are valid. The taz against which the credits were macle was asse . sed 
in 1921 for the tazable year 1917. A claim in abatement was filed 
before the ezpiration of the period of limitation on collection. by 
reason of which collection of the taz was stayed. During august, 
1926, and after the expiration of the period of limitation on collec- 
tion, overpayments of income tax for the taxable vears 192o and 1928 
were credited against the 1917 taz. 

Section 60? of the Revenue Act of 1928 provides that anv taz paid 
after the expiration of the period of limitation properlv applicable 
thereto shall be considered an overpayment and shall be credited or 
refunded to the taxpayer if claim therefor is seasonably filed. Sec- 
tion 609 provides that any credit against a liabilitv in respect of any. 
taxable year shall be void if any p vment in respect of such liabilitv 
would be considered an overpayment under section 60i. supl'a. Sec- 
tion 611 provides. however, that if any internal-revenue taz was, 
wit i!n the period of limitation properly applicable thereto, assessecl 
prior to June 2, 1924, and if a cia™n abatement was flled, and if 
the collection of any part thereof was stayed. then the payment of 
such part (made before or within one year after the enactment of tlie 
Revenue Act of 1928) shall not be considered an overpaynient under 
sect ion 607. 

In the instant ca=e. because of the provisions of section 611. the 
payment of the 1917 tax in August, 1926, would not be considered an 
overpayment under section 607. since the taz was assessed within the 
period of limitation properly applicable thereto, and prior to June 
2, ] 924, and collection thereof was staved by' the filing of a claim in 
abatenient, and such payment would have been made before or within 
o!!e vea!' after the enactnient of the 1928 Act. It follow . . therefore. 
that iIlasmuch as the payment of the 1917 taz in Xu=ust, 1926, v ould 

COI!sidered an overpayment under seciion 6~. i7, the credit=- of 



the overpayments against such tax during that month are val1d ' 
section 609, because of the provisions of section 6]1 (See also M1m 

3660, on page 82. ) 
C. M. C11ARzsT, 

6'eneral Counsel, Bureau of lnterna/ Revenue. 

SzcT1oN 611. 
REVENUE ACT OF 1928, 

EQ'ect, of sections 607, 611, and 612 of the Revenue Act of 1928 upon 
the collection of taxes barred by the statute of limitations and the 
procedure to be followed. in respect of assessments and payments 
afl'ected by such sections. (See Mim. 3660, page 82. ) 

SECTION 612. — REPEAL OF SECTION 1106(a) 
OI» 1926 ACT. 

SzcT1oN 612. 
REVENUE A CT OF 1928 

EfFect of sections 607, 611, and 612 of the Pievenue Act of 1928 
upon the collection of taxes barred by the statute of limitations and 
the procedure to be followed in respect of assessments and payments 
afFected by such sections. (See Mim. 3660, page 82. ) 

SECTION 613, — LIEN FOPi TA. XES. 

SzcT1oN 613. 

REVENUE ACT OF 1928, 

VII-31 — 3829 
I. T. 2426 

The act of June 14, 1928, passed by the Legislature of Massachu- 
setts, efFective September 12, 1928, is accepted by the Bureau of 
Internal Revenue as coming within the purview of paragraph (b)1 
of section 3186, Revised Sta'tutes, as amended, as further amended 
by section 613 of the Revenue Act of 1928, authorizing the filing 
of notices of Federal tax liens with certain designated county or 
other oflicials. 

SzcT1ON 613. 

REVENUE A( T OF 1928. 

VII — 36 — 3882 
4. . C. M. 4715 

Section 618(c)1 of the Revenue Act of 1928 does not mean that 
the Government's lien against the property of a taxpuvcr should 
be released before the 6-year period governing collection has 
expired, sirice a delinquent taxpayer may at any time prior to the 
expiration of the statutory period ot limitation become possessed 
of property against which the lien may attach. 

A colle~dor states that numerous requests have been received by 
his oflice tor the release of liens attaching to property of taxpayers 
for the nonpayment, of taxes, and inquires how this oflice construes 
the meaning of section 613(c)1 of the Revenue Act of 1928 as it 
afiects tax liens and their release. 
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In connection with the inquiry mention is made of an additional 
tax that was assessed against a certain corporation which had become 
insolvent, although not, going through bankruptcv. before the assess- 
ment reached the collector's office. It, appears that during the cor- 
poration's solvency a bank in the same locality had advanced it 
moneys secured bv a first mortgage upon the corporation's physical 
assets. the mortgage being properly recorded, and that when the 
assessment reached the collector's once warrarits for distraint were 
in due time issued but no collection made, thus necessitating the 
filing of Federal tax liens. The bank has since foreclosed, and now 
has an opportunity to make a sale of the propertv, but the purchaser 
objects, on the ground that the unsatisfied tax lien beclouds the 
title. The bank contends that the taz lien is invalid and unenforce- 
able because of the priority of the mortgage over the tax lien, as 
shown by the collector's records& and that section 618(c)1 of the 
Revenue Act of 192S authorize= collectors of internal revenue to 
remove liens in cases of this character. 

The above-mentioned section of the new law reads as follows: 
SEc. 618. (c) Subject to such regulations as the Commissioner of Intcrnat 

Revenue, with the approval of the Secretary of the Treasury, may prescribe, 
the collector of internal revenue charged with an assessment in respect of auy 
tax— 

(1) 4Iay issue a certificate of release of the lien if the collector finds that 
the liability for the amount assessed. together with ail int rest in respect 
thereof, has been satisfied or ha become unenforcwable; 

Assuming the fact of the foreclosed prior mortgage and all other 
facts to be as stated, it is the opinion of this o%ce that the above- 
quoted section of the iaw does not mean that the Government s lien 
against the propertv of a tazpayer should be released before the 6- 
vear period governing collection has ezpi. ed, for the reason that it 
is altogether probable that a delinquent tazpayer mav at any time 
prior to the expiration of the statutory period of limitation become 
possessed of property against which the lien may attach, thus making 
the taz liability enforceable through the lien. If the tazpayer is 
insolvent the taz may be compromised, o8ers in compromise being 
made through the collector oi internal revenue for the district in 
which the tazpaver lives, from whom the appropr. 'ate forms niay be 
obtained. 

By reason of the foregoing, the only method authorized '&y law to 
dear title to property against which a Government lien attaches, in 
the absence of payment or compromise of the taz. is the judicial 
determination provided by section 8207 of the Revised Statutes, as 
amended by section 1080 of the Revenue Act of 1024 and reenacted 
without change in section 1127 of the Revenue Xct of 1928. It is not 
the practice of the Bureau to institute the proceeding=- authorized by 
section 8207(a) for the purpose of adjudicating the status of encum- 
brances on any property belonging to. or affecting. a taxpayer. 
However, there is no objection to any interested partv taking such 
action as may be desired under section 8207(b) of the Revised Stat- 
utes, as amended, in order to remove the lien. 

C. II. CHus:. =i. , 
General Coun 'e/, If'urea' of In tcrnaiA'et en ue. 



SECTION 614. — INTEREST ON O~ERPA~IENTS. 
SEUTloN 614. ~I — 58 — 4047 

G. C. M. 5448 
REVENUE ACT OF 1928. 

Where a check in payment of a refund was mailed to the col- 
lector on June 28, 1928, the refund could not, in due course of 
events, have been paid to the taxpayer prior to the expiration 
of 80 davs after the enactment of the Revenue Act of 1928, and the 
interest on such refund should be computed under section 614 of 
such Act. 

Interest on refunds paid after the effective date of section 614 
of the Revenue Act of 1928 should be computed to the date the 
schedule of overassessments is completed for transmission to the 
Comptroller General, if such date precedes the date of the refund 
check by not more than 80 days, 

An opinion is requested as to whether interest was correctly com- 
puted on a refund of income tax made to the taxpayer for the fiscal 
years ended April 80, 1918, 1919, and 1920. 

The refund was allowed on a schedule of overassessments dated 
May 26, 1928, and interest was computed to that date under section 
1116 of the Revenue Act of 1M6. The schedule was forwarded to 
the Comptroller General for approval on June 19, 1M8, and a check 
in payment was mailed to the collector on June 28, 1928. The tax- 
payer states that the payment of the refund was made on July 10, 
1928, and requests that interest be recomputed thereon under section 
614 of the Revenue Act of 1928. The question to be determined, 
therefore, is whether interest in this case has been correctly com- 
puted under section 1116 of the Revenue Act of 1M6 or whether the 
case comes within the provisions of section 614 of the Revenue Act 
of 1928. 

Section 614(a) of the Revenue Act of 1M8 provides that interest 
shall be allowed and. paid. upon any overpayment in respect of any 
internal-revenue tax, at the rate of 6 per cent per annum: 

(2) In the case of a. rei'und, from the date of the overpayment to a date 
preceding the date of the refund check by not more than 80 days, such date 
to be determined by the Commissioner. 

Subdivision. (d) of section 614 provides as follows: 
(d) Subsections (a), (b), and (c) shall take effect on the expiration of 

80 davs after the enactment of this Act, and shall be applicable to any credit 
taken or refund paid after the expiration of such period, even though allowed 
prior thereto. 

The Revenue Act of 1M8 was approved May 29, 1928, 8 a. m 
Section 614 thereof, quoted above, became effective June 29, 1928. 
Section 614 is manifestly made to apply to any refund "paid" after 
that section became effective, even though allowed prior thereto. If 
the refund involved herein was not "paid" prior to June 29, 1928, 
this case comes within the provisions of section 614 of the Revenue 
Act of 1928. Under the facts in the instant case, a check mailed to 
the collector on June 28, 1M8, could not in due course have been 
received by the taxpayer or have been mailed by the collector to the 
taxpayer prior to June 29, 1928. Clearly, it can not be said that pay- 
ment to taxpayer took place prior to the happening of one or the 
other of such events. It is, therefore, the opinion of this once that 
the refund was "paid" after. the expiration of "30 days after the 
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enactment of this Yct, " and consequently interest =hould be computed 
on the refund under section 614 of the A& t. 

It is to be noted that, under the Revenue Act of 1928. interest 
does not run to the date of payment, it being provided in the statute 
that interest shall run to a date preceding the date of the rc]'»»d 
check' by not more than 30 days. The taxpayer. therefore, is at !east 
entitled to interest to ~lay 29, 1928, on the amount refunded, inas- 
much as the refund check was issued on June 2:~, 1928. It is the 
practice to compute interest on all refunds of income taxes paid after 
the e6'ective date of section 614 of the 1928 Xct to the date the sched- 
ule of ovcrassessments is completed for transmission to the Comp- 
troller General for the purpose of an audit of the propo~d payment. 
In the instant case the schedule was forwarded to the Comptroller 
General for approval on J une 19, 1928. 

In view of the foregoing, it is the opinion of this oSce that interest 
on the refund made to the taxpayer in this case should be computed 
to June 19, 1928, under section 614 of the Revenue Act of 1928. 

C. M. CnAREsT, 
General Co~el, Burem of Interim@ Zei e»ve. 

TITLE V. — GENERAL PROVISIONS. 

SECTION 702. — BA SI S OF PROPERTY UPON SALE 
BY ESTATE — RETROACTIVE. 

SzcvzoN 702. 

REVENUE ACT OF 1928 

VI 1-47 — 4004 
G. C. M. 5215 

launder the provisions of section 702(a) of the Revenue Act of 
1928 the only taxpayer having the right of election with respect to 
the basis of the computation of the tax liability arising out of the 
sale of property of a decedent's estate is the one who during the 
time Treasury Decisions 4010 (C. B. VI — 1, 249), 4011 (C. B. VI — 1, 
77), and 4012 (C. B. VI — 1, 248) were in force — April 0, 1927, 
to July 7, 1928 — made an original return on the basis promul- 
gated by the said decisions. 

An opinion is requested involving the construction of section 702 
of the Revenue Act of 1928, which deals with the basis for determin- 
ing gain or loss from the sale of property by a decedent's estate 
during taxable years prior to 1928. 

Section 702 reads as follows: 
(a) If in the return of any decedent's estate for any taxable year pre- 

ceding the taxable year 1928, the basis, upon which gain or loss realized upon 
the sale or other disposition of property acquired by the estate from the 
decedent was coniputed, was the value of the property at the time of the 
death of the decedent or wns in accordance with the regulations in force at 
the tinie such return was filed, then the computation of such gain or lo-s 
shall be made upon such basis, unle. . s claim for refund or credit in respect 
of such basis, or a written election not to come within the provisions of this 
subsection, h is been filed by the estate before the expiration of the period of 
liniitntion for filin ' clat»is. 

( l) ) Iii every otlier case the computation of the gain or loss ri nlized by 
est;ite in any tax:ibli ye»r pi'eceding the taxable veir 1FZS from the sale 

pr otlii i' disposition by it iif properly acquired by the estate from the decedent, 
g, son be made iin s»& h basis as is in accordance with the law properly applicable 

ercto, without regard to a»y liriirision of. this Aet. 
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The matter becomes less complicated than it appears at first~ w 
it is recognized that, while a reading of the statute inight indicate 
that there are several bases, there are in fact on]y two bases that 
h;!ve ever had legal or oKcial recognition. One basis is that stated 
in the said, section, namely, the value of the property at the time of 
the deaQ of. the decedent. Pursuant to certain decisions of the 
courts and the Board of Tax Appeals, this has been accepted by the 
Bureau as the legal basis. (See T. D. 4177, on page 184. ) It 
will be referred to hereinafter as "the legal basis. " The other basis 
is that laid down by Treasury Decisions 4010, 4011, and 4019, in force 
from April 6, 1927, to July 7, 1928. On the latter date they were 
revoked by Treasury Decision 4177. Except during the period from 
April 6, 1927, to July 7, 1928, the Bureau has enforced the legal basis. 
The basis laid. down temporarily by Treasury Decisions 4010, 4011, 
and 4019 was cost or other basis of the property to the decedent. 
This basis, now determined to be incorrect, will be described herein- 
af'ter as "the temporary basis. " Of couise, bases other than the 
two mentioned may have been used, but if so they were not sanctioned 
by any regulation and. need no special consideration. They are 
plainly governed by the direction of subdivision (b) of the section 
extending to "every other case. " Under this subdivision, in every 
case in which the return has not been made in accordance with either 
of the two bases mentioned, the computation is to be in "accordance 
with the law properly applicable thereto, " which in effect merely 
means in accordance with the "legal basis. " 

A. ssuming the construction he~rein indicated to be correct the 
method of statement adopted in section (02 may appear somewhat 
tortuous. This is apparently due to the fact that when the section 
was drafted the framers of the legislation did not know which basis 
would finally be approved. However, in the light of the decisions 
on which Treasury Decision 4177 is basecl, the effect of section 702(a) 
is that if the return filed was made either (a) on the legal basis or 
(b) on the temporary basis while the Treasury decisions laying down 
such basis were in e6ect, the basis adopted in the return shall prevail 
unless the taxpayer by seasonable claim or election chooses otherwise 

There may be some question as to whether the section specifically 
provides for the situation created by the choice of the taxpayer not 
to be bound by the return filed. The better view appears to be that 
the situation is within the scope of subdivision (b) covering "every 
other case. " Under this view, subdivision (a) lays down a rule for' 
certain cases, not including those covered by the clause following the 
word "unless. " The cases not included within the scope of subdi- 
vision (a) must fall within subdivision (b) covering "every other 
case, " and are subject to the "law properly applicable thereto"; in 
other words, the legal basis. It seems practically conclusive that 
this is the pr~oper construction. Otherwise, the section is incomplete. 

But whether subdivision (b) be regarded as applying to a case 
in which the taxpayer exercises the rig~ht of choice or not. the result 
must be the same. If subdivision (b) does not cover the matter, the 
intention as to the nature of the choice to be exercised becomes a 
matter of' implication and common sense. The best guide would be 
subdivision (b), and it could be assumed therefrom that the intention 
was to allow a taxpaver who had used the temporary basis to choose 
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between such basis and the legal basis. It could not be pre. -umed. 
in the absence of express provision, that Congress intended to permit 
one who had made a return on the legal basis to change to the 
temporary basis. 

The eRect of both constructions is that where the legal basis was 
used in making the return there is no real choice. Doubtless the 
fact that the statute in form appears to extend a choice to those 
who have used the legal basis is due to the situation, already referred 
to, that the drahsmen could not be certain that this basis would 
firially be sustained. However. from the decisions approving this 
basis, it follows that those who used such basis in practice have no 
choice. Those who 61ed returns on the temporary basis v-bile the 
Treasury decisions promulgating such basis were in eCect have a 
choice between such temporary basis and the legal basis. 

The situation then simply is that there are practically only two 
bases for consideration, the legal basis and the temporary basis 
promulgated by the Treasury decisions i that those who at any ™, 
including the period when the Treasury decisions were in efFect, 
used the legal basis, must adhere to it, and that those who, during 
the time the Treasury decisions ivere in efiect, used the temporary 
basis, may by seasonable claim or election choose whether they will 
adhere to it or be governed by the legal basis. If thev do not season- 
ably choose otherwise those who, while the Treasury decisions were 
in efFect, filed returns on the temporary basis, will be governed by 
such basis, whether to their' advantage or disadvantage. If a basis 
diferent from either of the two in question was adopted, the tax will 
be computed on the legal basis. In short, the only taxpaver having 
a choice is the one who, whil. e the Treasury decisions were in eGect, 
made return on the tempora'ry basis promulgated by the said 
decisions. 

In some cases the liability has been recomputed pursuant to field 
examinations. The new legislation takes no cognizance of such con- 
tingencies. Regardless o f such examinations and recomputations, 
the tax should be computed as section 702 directs. 

In certain such cases amended returns have been 6led. In these 
cases a question arises a» to whether th, . original or amended return 
controls. There is nothing in the section under con»i deration to 
indicate that amended returns v;ere within the contemplation of 
Congress. On the contrary the section seems plainly to be drawn in 
conteinplation of a single return and a single time of filing. The 
choice which the section extends is dependent upon the filing of a 
return " in accordance witli the regulations in force at the time such 
return was filed. " The Board of Tax Appeals in numerous decisions 
has held that it is the original return which 6xes the date or time 
of filing. (illabel Elevator Co. , 2 B. T. A. „517, C. B. VI — 1, 4; 
Belle R. '0 eaver et al. , 4 B. T. A-. . 15 (see page 4"): Dallas Brass 

Copper Co. , 3 B. T. A. , 856. ) In other cases the Board has 
iield that taxpayers who have chosen one legal basis in making 
returns are not at liberty to 61e amended returns upon another basis. 
(0, Ei »stei u v. Comm~~'onei, 10 B. T. A. „240. ) These decisions 

point to tlie conclusion that in the instant situation tbe ori«inal 
return goi crn». A consideration pointing to the»arne conclu. =ion is 

j f tile anientled return should be regarcled as controlling it 



would follow that there would be discrimination between taxpayers 
filing original returns prior to the first amendment of the regula- 
tions. A taxpayer who fiiled an amended return could get any bene6t 
arising from the temporary basis. One who, instead of '6ling an 

amended return, 61ed a claim for refund or credit, could not get the 
bene6t of the temporary basis. Such unreasonable discrimination 
can not have been intended. Accordingly, it is concluded that the 
original return controls, and if, prior to promulgation of Treasury 
Decisions 4010, 4011, and 4012, a return was filed on the legal basis, 
and while those Treasury decisions were in force a return was 61ed 
on the temporary basis, the taxpayer is bound by the original return 
and therefore has no right of choice. If, on the other hand, while 
the said Treasury decisions were in force, an original return on the 
temporary basis was filed, and thereafter an amended return on the 
legal basis was filed, the original return on the temporary basis 
governs and the taxpayer has the right of choice. 

The general rules stated may be applied to certain specific situa- 
tions as follows: 

There are said to be cases in. each of which, before the publication 
of the Treasury decisions, a return was filed on the legal basis. 
After the publication of the said Treasury decisions examination by 
a 6eld ofhcer and recomputation on the temporary basis showed 
an overassessment. In such a case it may be that a claim for credit 
or refund or an amended return was 61ed. As already stated. a tax- 
payer who files a return on the legal basis has no choice to select the 
temporary basis. Therefore in the ciicumstances indicated the claim 
should. be denied. . Similarly, when by an original return the legal 
basis has been chosen, the taxpayer may not, by means of an amended 
return adopt the temporary basis. The tax must be computed on the 
basis of the original return. 

One situation suggested is where the taxpayer used the legal basis 
for some and the temporary basis for other items as was most favor- 
able to the taxpayer in each instance. If such a return was 61ed 
while the Treasury decisions were in efFect the tax should be com- 
puted in accordance with the return, unless the taxpayer seasona'oly 
chooses otherwise as to the items returned on the temporary basis. 
if the return was filed before or after the period in which the Treas- 
ury decision's were in. efFect the tax should be computed on the legal 
basis. 

A. nother situation is where the taxpayer at the request of the col- 
lector 61ed one return on the legal basis, but at the same time volun- 
tarily 61ed another return on the temporary basis. In such a situa- 
tion the return voluntarily liled should be preferred over that, made 
under pressure or persuasion. If it was filed while the Treasury 
decisions were in effect, the tax is to be computed on the temporary 
basis, unless there is seasonab'le choice otherwise. If 61ed before or 
after the period when the Treasury decisions were in e8ect& tile tax 
should be computed on the legal basis. 

A. further situation is where a return on the temporary basis was 
Sled on January —, 1928, prior to the passage of the Revenue A. ct of 
1928. The fact that the Revenue Act was passed subsequent to the 
filing of the return makes no di8erence. If the ieturn was 6led on 
the temporary basis while the Treasury decisions were in efFect and, 



the taxpayer does not seasonably elect otherwise, the tax should be 
computed on the basis so used. 

C. '!L CHAI!zsT, 
C'enera7 Counsel, Bureau of In terna/ Eet'enue. 

SECTION 704. — TAXABILITY OF TWISTS AS 
CORPORATIONS — RETROACTIVE. 

SEcTlom 704. 3 II-27-3786 
Mim. 8645 

Retroactive provisions of Revenue Act of 1928 relating to tax- 
ability of trusts as corporations. 

TREASURY DEPARTMENT& 
OFFIGE OF COMMISSIONER OF IETERXAL RKvE'XUE, 

? l ashingtwI, D. C. ! JIAne 19, 10'. 
To C'oPectors of Interna/ Eevenue, Intel'!al A'evenue ri gents in& 

Charge, and Others Concerned: 
Attention is invited to section 704 of the Revenue Act of '928, 

which provides as follows: 
(a) If a taxpayer filed a return as a trust for any taxable year prior to the 

taxable year 192fi such taxpayer shall be taxable as a trust for such year and 
not as a corporation, if sucl! taxpayer was considered to be taxable as a t ust 
and not as a corporation either (1) under the regulations in force at the time 
the return was n!ade or at the time of the termination of it. ; existence, or (2) 
under any ruling of the Commissioner or any duly authorized ofii«er of the 
Bureau of Internal Revenue applicable to a»y of such vears. and interpretative 
of any !&r»vi. ion of the Revenue Act of 1918. 1921, or 1924. which had not been 
r& verse&l or revoked prior to the time the return was made, or under any such 
ruling made after ihe return v;!s filed which had not been reversed or revoked 
prior to the time of the termina(ion of the taxpayer's existence. 

(b) For the purpose of the Revenue Act of 1926 and prior Revenue Acts, a 
trust shall, at the option of the trustee exerci-el within one year afrer the 
enactment of thi. Act, be considered as a tru. t the income of which is taxable 
(whether distributed or not) to the beneficiaries, and not as an association, if 
such trust (1) had a single trustee, and (2) was created and operated for the 
sole purpose of liquidating real property as a single venture (with such powers 
of administration as are incidental thereto, including the acquisition. improve- 
ment, conservation, division, and sale of such property), distributing the pro- 
ceeds therefrom in due course to or for the benefit of the beneficiaries, and 
discharging indebtedness secured by the trust propertv, and (3) has not made 
a return for the taxable year as an association. 

I, nder the provisions of section 70. 1(a) of the Revenue Act of 
1928, if a taxpayer filed a return as a trust for fhe taxable vear 1'. &'&4 

or any prior taxable year and was considered to be. taxable as a trust 
under the conditions stated in either (1) or (2) of section 704(a), 
such taxpayer shall be taxable as a trust for such year and not as a 
corporation. 

ITnder the provisions of section . 04(b), a trust wliich lias been 
held to be an association and taxable as a. corporation under the 
Revenue Act of 1926 and prior Revenue Acts shall, at the electic&n of 
tl!e trustee exercised within one y»;!r after 41ay 29, 1928. be con- 
sidered as a trust and have its income taxed to the beneficiaries, pro- 
vided the conditions stated in (1), (2'&. and (8) of section &i?4&b) 
are met. For the purpose of ! xcr»i in such election the trustee 
should s»& ur» from the collector Forln 9671I! which he will provi!1» 
for this purpose. A separat( form should b» &)i)tain( I f!&I ea(. ll i»al 
for which; ! return w;!s not filed as an a=sociation. Thi= foini when 
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filled in and executed should be forwarded to the collecto r f 
district in which the returns were originally filed. The collector will 

forward the executed forms to the Commissioner of Znternal Revenue, 
Records Division, Washington, D. C. 

Taxes outstanding on the collector's lists, which in view of sec- 

tion 704 of the Revenue Act of lf)28 are determined to be over- 

assessed, will be made the subject of certificates of overassessment in 
the usual manner. Except where the interests of the Government 
are in jeopardy by reason of the running of the statute of limita- 
tions or the financial condition of the taxpayer, the collector should 
not enforce collection of the outstanding taxes in any case in which 
section 704 appears to be applicable, but should report, all of the facts 
to the Bureau for consideration. 

Correspondence in regard to the procedure outlined herein should 
refer to the number of this Inimeograph and to the symbols 
IT:E: RR. 

H P MIRESp 
reefing Commissioner. 

(FORM 967M. ) 

NOTICE OF ELECTION BY TRUSTEE To HAVE INCOME OF TRUST TAXED To 
BENEFICIARY. 

(To be filed with collector where return was filed. ) 

Date 
COMMISSIONER OF INTERNAL REVENUE 

(Attention: Records Division, Income Tax Unit), 
Washington, D. C. 

Through the collector of internal revenue at 
SIR: In accordance with section 704 (b) of the Revenue Act of 1928, the un- 

dersigned trustee of the trust known as 

hereby certifies that such trust (1) had a single trustee, (2) was created and 
operated for the sole purpose of liquidating real property as a single venture 
(with such powers of administration as are incidental thereto, including the 
acquisition, improvement, conservation, division, and sale of such property), 
distributing the proceeds therefrom in due course to or for the beneficiaries, 
and discharging indebtedness secured by the trust property, and (3) has not 
made a return for the taxable year as an association; and therefore elects to 
have the above-nanied trust considered as a trust for the year . and the 
income thereof taxed to the beneficiaries. 

AFFIDAVIT. 

I swear (or affirm) that this notice of election, including the statements 
therein, has been examined by me, and, to the best of my knowledge and belief, 
the statements made therein are true, and the election is made in good faith 
pursuant to the Revenue Act of 1928 and the regulations issued under authority 
thereof. 

(Signature of trustee or officer repre- 
senting trustee. ) 

(Address of trustee or officer, ) 

Sworn to and subscribed before me this day of 

(Signature of officer administering oath. ) 

(Title. ) 
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VII — 80 — 6825 
Ilim. 8654 

Retroactive provisions of Revenue Act, of 1928 relating to 
taxability of trusts as corporations. 

TREASEIzY DEPAR~IENT, 
OFFlcE oF C oxlxllssloNER oF INTERNAL REVE& EE& 

W'ashington, 27. C. , July 1, ?& 1. 928. 
To CoVecto&s of' Interna/ Rez, enue& 1nternat Reoenue regents in 

CAarge, and' Others concervted: 
Collectors' Mimeograph Xo. 364o, and R. A. Xo. 460, dated June 

19, 1928 [see on page 1011& is amended by adding at the end thereof 
the following new paragraph: 

It will not be necessary to file a separate form for each year for which the 
trustee desires to exercise an election, and an election mav be filed with the 
collector of internal revenue, the revenue agent in charge, or the Commissioner 
of Internal Revenue at 'I&&'ashington, D. C. Literal compliance with the form 
attached to the mimeograph s not uecessary if the fozm filed by the trustee 
complies with the provisions of section 704(b). 

Correspondence in regard to the procedure outlined herein should 
refer to the number of this mimeograph and to the symbols IT: 
K: RR. 

SECTION 704. 

H. I&. MIREs& 
ricting Commissioner. 

VII — 39 — 8907 
G. C. il. 4842 

REvENEE ACT OF 192s. 

The condition "if a taxpayer filed a return as a trust for any 
taxable year prior to the taxable year 192o" in section 7»4(a), 
Revenue Act of 1928. is satisfied if the trustee filed a return "as 
a trust, " and it is immaterial whether the form Ivas 1040 or 1041. 

Section 704(b) has no application to the taxable year 1928 or 
any succeeding taxable year. 

Only rarely could so-called oil royalty trusts, trust» for the 
development of oil lands, or testamentary trusts satisfy the statu- 
tory requirements of section 704(b), Reveuue Act of I!)28. . 

All the income of a trust coming within section 704(b). Revenue 
Act of 1928. is taxable to the beneficiaries, at the opti;&u of the 
trustee, without regard to distribution or distributability. 

An opinion has been requested regarding certain general legal 
issues raised by section 704& Revenue Act of 19"8& which reads as 
follows: 

TAXABILITV OF TRUSTS AS CORPORATIONS — RETROACTIVE. 

(a) If a taxpaver filed a return as a trust for any taxable year prior to the 
taxable year 1925 such taxpayer shall be taxable as a trust for such rear and 
not as a corporation, if such taxpayer was considered to be taxable as a trust 
and not as a corporation either (1) under the regulations in force at the time 
the return Ivas m;&de or at the time of the termination of its existence, or 
(2) under any rulin, of the Connuissioner or any dulv authorized officer of 
the bureau of Internal Revenue applicable to any of such vears. aml iuter- 
pretative of any provision of the Revenue Act of 1918. 1921, or 1924, which has 
not been reverso&l or revoked prior to the time the return was made, or under 
any such ruling made after the return was filed which had not been reversed 
or r& v&&ked l&rior to the time of the terruinatior of th&e taxpayer's existence. 
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(b) For the purpose of the Revenue Act of l92S and prior Revenue Acts, a 
trust shall, at the option of the trustee exercised within one year after the 
enactment of this Act, be considered as a trust the income of wliicli is taxable 
(whether distributed or not) to the beneficiaries, and not as an association, if 

such trust (1) had a single trustee, and (2) was created and operated for the 
sole purpose of liquidating real property as a single venture (with such powers 
of administration as are incidental thereto, including the acquisition, improve- 
ment, conservaiion, division, and sale of such property), distributing the pro 
ceeds therefrom in due course to or for the benefit of the beneficiaries, and 
discharging indebtedness %cured by the trust property, and (3) has not made 
a return for the taxable year as an association. 

The issues here under consideration will be discussed seriatim. 
I. Are trusts (by which no tax is payable as a result of the com- 

putation of their income under section 219, Revenue Act of 1924 or 
prior Revenue Act) not within the scope of section 704(a), Revenue 
Act of 1928, merely by reason of the fact that no tax is payable by 
the trust upon any part of the trust income (the beneficiaries being 
taxed upon particular shares of the trust income under the pro- 
visions of subdivisions (2) and (8) of section 219(b), Revenue Act 
of 1924, or prior Revenue Act) & 

It is contended that section 704(a) refers to those trusts which may 
be taxable as trusts on Form 1040, and not to trusts the income of 
which is taxable to the beneficiaries. 

This would seem to imply that only trusts whose trustees are, 
pursuant to section 225(a)4, 5, and 6, Revenue Act of 1924, and 
article 421, Regulations 65 (and corresponding provisions of earlier 
laws and regulations), obligated to file Form 1040 returns, are by 
possibility within the purview of section 704(a), Revenue Act of 1928; 
and that trusts whose trustees are, pursuant to the above-named pro- 
visions of the law and regulations, obligated only to file Form 1041 
returns are absolutely without the purview of section 704(a), Revenue 
A. ct of 1928. It is not believed that this distinction is tenable. So 
far as the particular condition "if a taxpayer filed a return as a trust 
for any taxable year prior to the taxable year 1925 " in section 704(a) 
is concerned, it is satisfied by the filing by the trustee on behalf of 
a trust of a return "as a trust, " and it is quite immaterial whether 
the form is 1040 or 1041, the distinction taken by article 421, Regu- 
lations 65, between the two classes of returns being irrelevant for all 
purposes of section 704(a), Revenue Act of 1928. II. Has section 704(b) any application to the taxable year 1928 
or any succeeding taxable year (as those terms are defined in sections 
1 and 48 of the Revenue Act of 1928) & 

Section 704(b) by its initial phrase "For the purpose of the Reve- 
nue Act of 1926 and prior Revenue Acts" specifically excludes from 
its operation the taxable year 1928 and all succeeding taxable years, 
since the Revenue Act of 1926 or any prior Revenue Act can have no 
application to taxes for any taxable year subsequent to the taxable 
year 1927. (See sections 1 and 48, Revenue Act of 1928. ) The 
status of the so-called trusts described in 704(b), Revenue Act of 
1928, for the taxable year 1928 and subsequent year's is governed by section 701(a)2 and section 161, et seq. , Revenue Act of 1928. III. Has section 704(b), Revenue Act of 1928, any aliplication 
to so-called oil royalty trusts, trusts for the development of oil lands, or testamentary trusts& 
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~e a categorical general answer may be made in the negative, 
there may be exceptions thereto, and the accuracy of this general 
answer obviou=l~ re. -ts upon the circumstance that only rarely could 
any one of the trusts named sati fy the statutory requirements that 
"such trust (1) had a sing!e trustee, and (2) was created and oper- 
ated for the sole purpose of liquidating real property as a single 
venture (v ith such powers of administration as are incidental thereto, 
including the acquisition, improvement, conservation, division, and 
sale of such property), distributing the proceeds therefrom in due 
course to or for the benefit of the beneficiaries, and discharging in- 
debtedness secured by the trust property, and (8) has not made a 
return for the taxable year as an association. " Particularly when 
the title of section 704 and the general purpose and intent of the 
section as revealed by the Senate Finance Committee report on t!. e 
revenue bill of 1928, dated 4Iay 1, 1928, pages 44 — 4o, are considered, 
it becomes fair!y clear that there is small likelihood of section 704 (b) 
having application to the class of trusts named. 

IV. In many subdivision trusts there are no distrinutions made or 
available to the beneficiaries until all or part of the capital cost 
(often in the form of liens) has been recovered. In these trusts the 
terms of the trust indentures frequently provide that the beneficiary 
is entitled to nothing (whether capital or income) until the liens upon 
the trust property hare been discharged and the capital costs have 
been recovered. In other subdivision trusts, the capital costs will 
have been recovered in years prior to the taxable year under consider- 
ation, and current distributions will have occurred within the taxable 
year which, under the terms of the trust indentures, may be classified 
as income or capital. Are these circumstances material in the com- 
putation of the income of the trust and &lo they afiect the taxability 
thereof to the beneficiaries under section 704(b), Revenue kct of 
1928, prescribing that the trust shall "be considered as a. trust the 
income of which is taxable (whether distributecl or noti to the benefi- 
ciaries, and not as an association "& 

This language of section 704(b), Revenue Xct of 1928, is unam- 
biguous, and, under it, it is entirely clear that all the income of a 
trust coming within that section is taxable, at the option of the 
trustee, to the beneficiaries, whether distributed or not, and without 
regard to the fact that under the terms of a particular trust instru- 
ment no part of the income of the trust is distributed or made avail- 
able, or may be distributed or made available, to. the beneficiaries 
until all of the capital costs of the trust have been fully paid and all 
obligations, whether or not secured by lien upon the trust property, 
have been discharged. It is to be noted that it is the incr' oj' the 
~~t which is taxable to the beneficiarie . . Obviously, the income of 
the trust is to be computed as prescribed in section 219 of the appli- 
cable Revenue Act. Clearly, however, tlie requirement of section 
704(b), Revenue Act of 1928, that the income of the trust "is taxable 
(whether distributed or not) to the beneficiaries, " supersedes the 
provisions of section 219(b) of the applicable Rev~enue Act, so far 
as they allow as a deduction to a trust, in computing its net income, 
amounts di. 'tributed or distributable to beneficiarie=-. Accordingly 
in computing the income of the trust, no deduction should be allowed 
for any aniounts distributed or distributable to the beneficiarie=. 
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The income of the trust is to be computed without, regard to d st»- 
bution or distributability, and the shares of that income which»ure 
to the benefit of the respective beneficiaries (as a general rule, the 
share of the income of the trust inuring to a particular benefiiciary 
will be that proportion of the total income of the trust which his 
beneficial interest bears to the whole beneficial interest in the trust) 
are to be taken up as a part of their income and taxed as such. 

C. M. CIIAREST) 
General Connue/, Bureau of InternaÃ Eevenue. 

SECTIo~ 704. 

REVENUE ACT OF 1928. 

VII 42-8946 
I. T. 2484 

Where a trust is closed and the trustee discharged, Form 967M, 
required under the provisions of section 704(b) of the Revenue 
Act of 1928, may be signed by the former trustee. 

The M Company is a beneficiary of Trust No. , of which 
for the years 1928, 1924, 1925, and 1926 the 0 Company was the 
trustee. 

The trust has been closed, and the trustee was clischarged in 1926, 
The question is raised as to who may sign Form 967M, which is the 
notice of election nia&le by a trustee for the income of -a trust to be 
taxed to the beneficiaries in accordance with the provisions of 
section 704(b) of the Revenue Act of 1928. 

It is held that the 0 Company, the former Irustee, may sign the 
notice of election to have the income of the trust taxed to the bene- 
ficiaries for the years involved. 

SECTION 704. 

REVENUE ACT OI' 1928. 

VII 48 — 8958 
G. C. M. 4998 

Re'turns on Form 1120 tiled by a trust under protest do not con- 
stitute returns "as an association" ivithin the meaning of section 
704(b). 

An opinion is requested as to whether returns on Form 1120, filed 
by a trust under protest, constitute returns " as an association" 
within the meaning of section 704(b) of the Revenue Act of 1928, so 
as to preclude the trust froni taking advantage of that section. 

In view of the fact that the trust, has maintained throughout that 
it was taxable as a trust and not as a corporation, and the returns 
were filed under protest, it is the opinion of. this Ofhce that they do 
not constitute returns "as an association" within the meaning of 
section (04(b). The conchision is reached under the same line of 
argument as that used in I. T. 2400 (C. B. VII — 1, 188). It was 
there held that the amount shown as the tax on a return was not "the amount shown as the tax by the taxpayer upon his return" 
within the meaning of section 278(1) of the Revenue Act of 1926, 
where the return in question was filed under protest, the taxpayer 
claiming that in fact, no tax was due. 

CIIAREST~ 
Genera~ (-ouneej, Bureau of internal Aevenue. 
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T. D. 41(0 
Eifecttve dates of repeal of certain portions or the Revenue Act 

«192S and effective dates of certain portions oi the Revenue Act 
of 1928. 

TREAscrv DEPARMIEXT 
OFFIcE oF CoM2SIssIo&xR or Ix(TERxAL RErsxcz~ 

fl ashi~(gto((. D. 5'. 
To CoVeetor8 of Inter'(aE revenue ancE Other8 Conee(. ne(i: 

The Revenue Act of 1928 was approved by the President at 8 a. m. , 
'!lay 2!h 1028. Washington time, ancl, ezcept as otherwise specifically 
presided therein. the law became efFective on that date and at that 
time. (Section 716. ) 

Wherever in the law the ~ords "is repealed" are used, without 
any time being specified. the repeal shall be construed as effective at 
8 a. m. , &iay 20, 1928, VS ashington time. 

Wherever in the law the words "shall take eRect on the expiration 
of 30 clavs after the enactment of this Act" are used, the pertinent 
provisions shall be construed as efFective June 20, 1028. 

Attention is particularly invited to the following: 
Title I of the law, relating to the income tax~& is efFective as of 

January 1, 1028, except that s~ections 146 and 151 ar. d section 65 are 
eBective at 8 a. m. , Mav 20, 1028& Wa»hington time. (Section 65. ) 

Aclmissions taz, amendment efFective June 29, 1928. (Section 
411(b). ) 

Taz on sale of tickets by broker=. , amendment efFective June 29, 
1928. (Section 412 (b). ) 

Club dues taz, amendment effective June 29, 1928. (Section 
418 (b) . ) 

Automobile taz, repeal of section 600(1) of the Revenue Act of 
1926 eH'ective at 8 a. m. , (lay 29, 1928, % ashington time. (Section 
421. ) 

Taz on use of foreign-built boat. =. . repeal of section &0' of the 
Revenue Act of 1026 efFective Julr 1, 1928. (Section 431. ) 

Taz on narcotic. =& amendment effective Julv 1, 1928. (Section 432. ) 
Tax on steamship tickets. amendment. efFective June 20. 1928. 

(Section 442 (b). ) 
Taz on till wine . amendment eR'ective June 20, 1028. (Section 

451(c) . ) 
Taz on grape brancly u»ed in fortifying, amenclment efFective June 

20. 1928. (Section 452 (b). ) 
Taz on cereal beverage». repeal of =-ection 008 of the Revenue Act 

of 1026 efFective June 2oo, 1928. (Section 458. ) 
Section (14 of the Revenue Act of 1928, relating to the subject of 

repeals, reads as follows: 

The parts of the Revenue Act of 1926 &vhich are repealed by this Act shall 
ren&ain in force for the as essment and collection of all tascs imposed therebv, 
and for the assessment, imposition, and collection of all interest, penalties, or 
forfeitures &vhich have accrued or ruay accrue in relation to any s&&ch taxes. 

H. F. . '&Fra-s, 
Acting Con(n(i's&'oner of Internal Revenue. 

Apprnr« 1 June 23, 1928. 
&&. W. . '& I(:L(. c(z, 

8&'cretary of the Treasury. 
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INCOME TAX RULINGS. — PART II. 
REVENUE ACT OI' 1926. 

TITLE I. — t KNKRAL DEFINITIONS. 

SECTION 9. — GENERAL DEFINITIONS. 

ARTIUM 1504: Association distinguished from trust. VII — 86-3888 
G. C. M. 41' 

REVENUE ACT OF 1926. 

The declaration of trust discloses that a real estate subdivision 
and sales enterprise was entered into between certain individuals 
termed therein the "sellers, " the original owners of the land, and 
one A, the purchaser, who is the-designated "beneficiary. " The 0 
Company, trustee, merely holds the legal title to the land in order 
to secure to the sellers the purchase price of the original acreage 
and to protect the buyers of lots. A, the purchaser of the land, is 
not only the designated but aci. ually the sole beneficiary under 
the eniire scheme. He is in charge of operations to subdivide the 
land, effect the sale of lots, and is acting as the sales agent. Xo 
assignments of beneficial interest have been made. 

Held, that the entire profits of the enterprise should be considered 
the income of the beneficiary. The trust is substantially a mortgage 
and no return is requiied of the trustee. 

Oeneral Counsel's Memorandum 1786 (C. B. VI-2, 11) distin- 
guished. 

A. n opinion is requested as to whether the M Trust, of which the 
O Company is trustee, should be classified as an association under 
the Revenue Act of 19o6, and therefore taxed as a corporation. 

The declaration of trust makes it clear that a real estate subdivision 
and sales scheme was entered into between certain individuals termed 
therein the "sellers, " who were the original owners of the land, 
and one A, the pu'rchaser, who is the designated "beneficiary. " It 
is apparent also from the document that the O Company, as trustee, 
mei'ely holds the legal title to the land in order to secure to the 
"sellers" the purchase price of the original acreage and to protect 
the buyers of lots, and that A, the purchaser of the land, is not only 
the designated but actually the sole beneficiary under the entire 
scheme. He is in charge of operations to subdivide the land, e8ect 
the sale of lots, and is acting as sales agent. It is stated that to the 
knowledge of the trustee no assignments of beneficial interest have 
been made. The trust deed does not provide for the assignment of 
beneficial inter'ests except for a formal provision that "the balance 
of moneys received by the trustee shall be paid to A. , beneficiary 
hereunder, his heirs or assigns. " 

Although a business enterprise in so far as A, the purchaser, is 
concerned, it can not be said that the trust in question gave rise to 
an association within the meaning of article 1504 of Regulations 69. 

The sole beneficiary is in immediate direction of the entire opei'a- 
tions, and is expressly made liable for debts pertaining thereto. 
There has been no attempt to transfer or divide the beneficial inter- 
est, or to use the trust in any way as a substitute for incorporation. 
In the opinion of this once, therefore, the trustee does not have 
"similar or greater powers than the directors in a corporation for 
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the purpose of carrving on some business enterpri-e within the 
meaning of article ]504 of Regulations 69. Such powers as the 
trustee has are chiefly for the purpose of security, and not primarily 
for carrying on the business. In signing deeds and contracts the 
trustee is not acting similarly to a director of a corporation, but. is 
acting as an agent of the beneffciary. Its real powers e. "i. -. t with 
respect to the security features — its power. for example. to foreclose 
if the debt is not paid. And here it= powers resemble those of a 
mortgagee more than those of a director. 

Moreover, it is the opinion of this office that the beneficiary does 
not have positive control of the trust within the meaning of article 
1504. supra. . "Positive control" should appear with respect to those 
matters for which the trust is chieffy used. In the instant case the 
trust is used merely as a securitv de1~ce, and it is precisely with 
respect to the security features that the beneffciary does not have con- 
trol. Control of the business is not necessarilr control of the trust 
where the trust is only incidental to the business. 

The case is distinguishable from the published ruling, General 
Counsel's Memorandum 1736. In that case the trust, in addition to 
being a securitv device, itself provided a scheme of business organiza- 
tion which contemplated, and in fact did, without the issuance of a 
corporate charter, secure at least two of the chief advantages of incor- 

oration, namely, (1) the sharing of proffts without the responsi- 
ility of management or immediate direction of policy and (2) the 

free transferability of shares in the manner and form that corporate 
shares are transferred. In the instant case the trust appears to be 
used simply as a security device in the nature of a mortgage. 

In view of the foregoing, it is the opinion of this office that the 
entire proffts of the enterprise should be considered the individual 
income of A. Since the trust is substantially a mortgage, no return, 
as trustee, will be required of the 0 Company; (See G. C. M. 2185 
(C. B. VI — 2, 75). ) 

C. M. CH~T, 
Ge»eral ComueE, Bureau oj Intevna/ Eevenue. 

TITLE II. — INCOME TAX. 

PART L — GENERAL PROVISIONS. 

SECTION 201. — DISTRIBI. TIOXS BY CORPORATIONS. 

ARTlcLE 1541: Dividends. 

REVENGE ACT Oti' 1926 

VII — 50 — 4080 
I. T. 2442 

Preferred stock of the AI Company contained a provision that a 
ilzed yearlv cumulative dividend of 7 per cent should be paid 
thereon and that arrears on such dividends should draw interest at 
the rute of 7 per cent per annum. In 192o the company declared 
and paid to its stockholders a dividend amounting to I per cent on 

its preferred stock. In 1920 the directors of the compauv psased 
a resolution to the eifect that the dividend declared and paid in 
19&5 should be designated as the 1921 divide~d and that "inter- 
est" thereon at the rate of I per cent per annum should be paid to 
the stockholders. 
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Held, that the amount paid as so-called interest was not "into 

est on indebtedness" bnt represented an additional dividend 
stockholders and should be so treated for income taw purposes 

The M Corporation, ivhich was organized in 101 —, has outstanding 
80m dollars par value of 7 per. cent cumulative preferred stock. The 
preierred stock certificates contain the following provisions: 

(1) The holders of preferred stocl- shall be entitled to receive and the 
company shall be bound to pay a fixed yearly cumulative dividend of 7 per 
centum, payable out of the eariiings or surplus and payable yearl;. before any 
dividend shall be set apart or paid on the common stock. The preferred stock 
shall iiot participate in any of the earnings of said company over and above 
the said rate of 7 per cent per annum. 

(2) Arrears on dividends shall draw interest at the rate of 7 per cent per 
annum. 

The corporation in 1022 had sufFicient surplus f'rom which to pay 
the 1921 dividend on the preferred stock. However, it paid no 
dividend on the preferred stock either for that year or for the years 
1022, 1028, or 1924. On June 24, 1925, a dividend of 7 per cent 
on tlie preferred stock was declared, and the amount thereof was 
paid to the stockholders. In April of 1026, at a meeting of the 
board of clirectors, a resolution was passed to the effect that the 
dividend paid. in 1025 shoukl be designated as the 1021 dividend. 

Inasmuch as provision (2) set forth in the preferred stock cer- 
tifiicates recited that the arrears on dividends should draw "interest" 
at the rate of 7 per cent per amium, there was paid to the stock- 
holders the amount of x dollars as so-called interest on these divi- 
dends. This amount was charged to expense and deducted bV the 
corporation for the fiscal year ended January 31, 1026. 

The question is raised as to whether or not the so-called interest 
paid under the provisions of the preferred stock certificates con- 
stitutes an allowable deduction to the corporation. 

Under the facts presented it appears that prior to the actual 
declaration of the 7 per cent, perferred stock dividend in June, 1925, 
no definite corporate liability existed with respect, thereto. It fol- 
lows that the so-called interest for which provision was made in 
the preferred stock certificates was not "interest on indebtedness" 
for which a deduction is provided in the Revenue A. cts. The deduc- 
tion of such amount in the return of the corporation for the fiscal 
year ended January 31, 1026, should accordingly he disallowed. The 
so-called interest payment was in the nature of an additional divi- 
dend in the hands of the preferred stockhohlers and should be so 
treated for income tax purposes. 

AI]TICE, F. 1549: Distribution in redemption or can- VII — 44 — 6073 
cellation of stock taxable as a dividend. 6. C. M. 5180 

REVENUE ACTS OF f924 AND 1926, 

lVhere dividends were declared by a corporation prior io any 
action taken toward partial or complete dissolution, amounts ihere- 
after paid to satisfy the dividend ob!igation created by the declara- 
tion can not be consiilered as paid in cancellation or redemption of 
the stock, and such payments ivould not be controlled by section 
201(c) of either the Revenue Act of 1024 or the Revenue Act of 

T 2888 (C. B. VI — 2, 14) and S. M. 4181 (C. B. IV — 2, 12) 
distinguished, 
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An opinion is requested whether or not Solicitor'=- 4lemorandum 
4 and I T. 2:3~~ are consistent. inquiry being made as to the 
proper interpretation of section 201(c) of the Revenue Acts of 1924 
and 1926 when applied to situations such as those existing in the cases 
referred to which involve the partial liquidation of a coruoration. 

) Solicitor s 3Iemorandun! 4181 involves an interpretation of section 
201(c), Revenue Act of 1924, ~bile I. T. 2388 involres an interpreta- 
tion of section 201(c) of the Revenue Act of 1926. Those sections, 
which treat of 'corporate distributions and more particularly of dis- 
tributions in liquidation, are identical and so far as material provide: 

Amounts distributed in complete liquidat on of a corporation shall be treated 
as in full payment in exchange for the rock. and amoun!s distributed in partial 
liquidation of a corporation shall be treated s. s in part or fun payment in 
excha. nge for the stock. 

A somewhat similar pro. ision to the one just quoted is found in 
section 201(c) of the Revenue Act of 1918, which was construed by 
the I. nited States Supreme Court in the case of Eehm='ch, CoVector, 
v. Eel j»!oi~ (48 S. Ct. . 2-14; T. D. 4217, page 288). 

Section 201(c) of the ~1924 Act was considered and applied in 
Solicitor'=- Memorandum 4181, where it was concluded that the full 
amount paid or distributed by a corporation to redeem a portion 
of its stock must be treated by the stockholders as a payment in 
exchange for the stock surrendered for cancellation, and that no 
part thereof was taxable as a corporate dividend. Such conclusion 
is in accord with the rule, which must now be regarded as established 
under both the 1924 and 1926 Acts, that any amount received by 
a stockholder from a corporation in rede~nption of his stock is to be 
treated for tax purposes as a payment in exchange for the stock, 
and his income tax liabilitr determined accordingly. This is so 
without regard to how the payment may be incidentally designated 
or labeled by the liquidating corporation. (5. B. Dnnd!i&(ge v. Com- 
ri!isl'ioner, 11 B. T. A. , 421; . ~'. J. Bhcmentha/ v. Commissioner, 12 
B. T. A. . 120o (see on page 4). ) In the Dandriclge case the Board of 
Tax Appeals stated the controllin«principle as follows: 

The preliminary step in the dissoh!tion of a corporation is a proper resolu- 
tion by the stockholders to disssolve. Thereafter any distribution of assets 
pursuant to that resolution may be said to be a distribution in the course 
of liquidation of the corporation. 

It is the opinion of this ofBce, therefore, that Solicitor's Afemo- 

randum 4181 properly interprets section 201(c) and is supported by 
authority. 

The 6na! question for decision is whether the»--ition taken in 
Solicitor's ~Iemorandum 4181 is departecl from in !. T. 238~ which 
holds under the Revenue A. ct of 1926 that ~here a corporation 
by appropriate action redeemed one-half of its cia = "A. " stock of no 

par value at a price of z clollars a shal'e and accumulated dividends 
thereon, the amount receired br the shareholders as "accumulated 
dividencls" i subject only to surtax to the extent th. t it repre;ented 
a di lribution from earnings accun!ulated by the corporation since 

February 28. 1913. The facts in that case are not stated in sutlicient 

detail in the I. T. to make it clear ju. t what was n!cant to be included 

in the term - accumulated dividends. " The tern! shoulcl be lu!der- 

stood, however, in order to avoid any incon. . iste! ci with the n!e!no- 
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r'andum or authorities hereinbefore discussed, as limited to dividend 
mhich had been declared, although not paid, prior to any action being 
taken toward a dissolution, complete or partial, of the corporation. 
AVhen a dividend has been declared, the stockholders have an im- 

mediate vested right, against the corporation in the capacity of 
creditors. (United States v. Guinzburg, 278 Fed. , 363, C. B. 1-1, 15. ) 
A dividend when declared becomes the separate property of the 
stockholder wholly disconnected from the stock. (Hopper v. Sage, 
112 N. Y. , 530; 20 N. E. , 350. ) On the other hand, the obligation 
of a corporation or its board of directors to declare a dividend 
can not be treated as the dividend itself. (Lockhart v. Van Alstyne, 
31 Mich. , 76. ) It would thus be true that where dividends were 
declared by a corporation prior to any action taken toward partial 
or complete dissolution, amounts thereafter paid to satisfy the divi- 
dend obligation created by the declaration could not be said in a 
strict or proper sense to be paid in cancellation or redemption of 
the stock, and such payments would not be contr'oiled by section 
201(c) of either the Revenue Act of 1924 or the Revenue Act of 
1926. The amounts received by the shareholders as "accumulated 
dividends" in I. T. 2388 should be regarded as falling in this 
category. lVhen considered in this light, I. T. 2388 is distinguishable 
from and not inconsistent with Solicitor's Memorandum 4181. 

C. M. CHmEsT, 
General Counsel. Burem o j Internaj Beeennae. 

SECTION 203. — RECOGNITION OF GAIN OR LOSS 
FROM SALES AND EXCHA. NGES. 

ARTICLE 1573: Exchanges of property for other 
property and money. 

REVENUE ACT OP 1926 

VII — 42-3947 
G. C. M. 4935 

An exchange of investment property was made for property of a 
like kind, the terms of the exchange providing also for payment by 
the party of the second part of cash and his assumption of a mort- 
gage on the property given in exchange by the taxpayer, party of 
the first part. 

Held, that the transaction should be treated as an exchange of 
property by the taxpayer for property of a like kind and for money, 
under the provisions of section 203(d)1 of the Revenue Act of 1926, 
and that the mortgage assumed should be treated as "money" 
under the provisions of such section. 

An opinion is requested relative to the gain recognized under the 
Revenue Act of 1926 in respect of an exchange by A of real estate in 
1926. 

The taxpayer in 1922 acquired certain property for investment, for 
a consideration of 10m dollars obtained. through a loan secured by a 
mortgage on the property so acquired. Subsequently, the mortgage 
indebtedness in connection with this property was increased by the 
taxpayer to 14m dollars. The additional amount so realized was not 
reinvested in the property but was appropriated for other purposes. 
In 1926 the taxpayer exchanged the property for property of a like 
kind, having a fair market value of 6z dollars. The terms of the 
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exchange provided, ir. addition, for the parment to the tazparer of 
5z dollars in cash and for the assumption br the second party of the 
mortgage indebtedne=s of 1&z dollars. 

To determine the taxable gain resulting from this transaction. sec- 
tion 208(d)1 of the Revenue Arr of 1926 must be applied. in con- 
junction with sections 202 and 204 of the statute. 

In respect of sales or ezchanges of property. the entire amount of 
the gain or loss, determined under section 20'&, is recognized. except 
as provided in sation 2~)'3. subdivision (b)1 of which provides in 
substance that no gain or loss is to be reco~muzed if property. held 
for investment, is exchanged solely for property of a like kind to be 
held for investment. Since the taxpayer herein received monev 
(including the mortgage assumed by the second party) in addition 
to the property received in ezchange for her property. the case falls 
within the provisions of subdivision (d)1 of section 208 of this stat- 
ute. the provisions of which read: 

(d) (1) If an exchange would be within the provisions of pam raph (1), (2), 
or (4& of subdivision (b) if it were not for the fact that the property received 
in exchange consi. ts not only of property permitted by such paragraph to be 
received without the recognition of gain, but also of other property or money, 
then the gain, if any, to the recipient shall be recognized, but in an amount not 
in excess of the sum of such money and the fair market value of such other 
property. 

These provisions are clearly to the eR'ect that. when property held. 
for investment is ezchanged for like property and for "other prop- 
erty or money. " the gain, if anv. is to be recognized, so that section 
208(b)1 no longer applies. The tazable gain, however. is not neces- 
sarily the entire gain. but by the statute is limited to an amount not 
to exceed - the sum of such money and the fair market value of such 
other propertv" received. Applying this section to the facts in the 
instant. case, the net gain of 15+4m dollars being less than the sum of 
the money (including the mortgage assumed) received, to wit. 19m 
dollars, the entire net gain is tazable. 

The taxable gain in respect of this ezchange, under section 208 (d) 1, 
is to be computed as follows: 
Consideration: Dollars. Dollars. 

Cash OZ 
Mortgage assumed by purchaser 14& 
Pair market value of like property 6+ 

Total 
Cost 
Depreciation adjustment 

Cost as adjusted 

Taxable gain 

9' a 

C. 4f. CnzREST. 
General Counee/. Bureau of Infernal EeuenMe. 
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yII-27-3787 
C. C. M. 3827, 

(b) (g) No gain or loss shall be recognized if a corporation a party to a reor- 
ganization exchanges property, in pursuance of the plan of reorganization, 
solely for stock or securities in another corporation a party to the reorganization. 

(e) If an exchange would be vvithin tbe provisions of paragraph (8) of sub- 
division (f) if it were not for tbe fact that the property received in exchange 

ARTrcEE 1575: Exchanges in reorganizations for 
stock or securities and other property or money. 

REVENUE ACT OE 1926, 

In accordance with a plan of reorganization, the properties of 
tbe M Company were transferred to the 0 Company in exchange 
for cash and shares of that company's preferred stock. The out- 
standing preferred stock of the M Company was then retired, the 
cash received from the 0 Company being used for this purpose. 
The expenses of dissolution were met out of the proceeds of the 
sale of shares of tbe 0 Company preferred stock. The M Company 
then distributed to its common stockholders the remaining shares 
of the 0 Company preferred stock acquired in the reorganization, 
and formally dissolved. 

The M Company was a pa. rty to the reorganization and derived 
no taxable gain from the exchange ot its properties for the cash 
and stock of the 0 Company. 

An opinion is requested as to the efFect, for income tax purposes, 
of a transaction clai!ned by the M Company to be a reorganization 
within the purview of section 208 of the Revenue Act of 1M6. 

It appears that in 1927 the taxpayer company was an established 
concern, engaged in the manufacture and sale of. products, 
and that the 0 Company negotiated for the acquisition of the tax- 
payer's business as a going concern, ultimately offering therefor 5y 
'shares of its 6 pel cent preferrecl stock and v dollars in cash. The 
taxpayer considered this ofFer, and, following submission of the 
matter to the board of directors and a specially called stockholders' 
meeting, a "plan of reorganization" was adopted and procedure 
thereunder authorized. This plan provided for the acceptance of 
the ofFer of the 0 Con!pany for the acquisition of the taxpayer's 
business; for the redemption of the taxpayer's outstanding preferred 
stock, such redemption to bc made out of the cash received from the 
0 Company; for the distribution of the preferred stock of the 0 
Company to the taxpayer's common stockholders; and for the formal 
dissolution of the taxpayer company. 

In accordance with the plan ot reorganization, the properties of the 
taxpayer company were transferred to the 0 Company in exchange 
for x dollars in cash and 5y slaares of that company's preferred stock. 
The taxpayer's outstanding preferred stock was then retired, this 
requiring a distribution of the entire amount of cash received from 
thc 0 Company. The expenses of dissolution were met out of the 
proceeds of the sale of . 5y shares of the 0 Company preferred stock. 
The taxpayer company then distributed the remaining 4. 5y shares of 
the preferred stock of the 0 Company to its common stockholders 
and formally dissolved, 

The assets transferred to the 0 Company had a, book value of 
approximately Hx doHars and the 0 Company stock received had. a 
naarket value slightly in excess of par, or approximately 4x dollars. 
The claim is made that no taxable gain was derived by the taxpayer 
corporation from this transaction, due to the provisions of section 208 
of the Revenue Act of 1026, particularly the following paragraphs of 
such section: 
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consists not only of stock or securities permitted by such paragraph to be 
received srithout the recognition of gain, but also of other propertv or money, 
then— 

(1) If the corporation receiving such other property or money distributes it 
iii pursuance of the plan of reorganization, no gain to the corporation shall be 
recognized from the exchange. 

(h) As used in this section and sections 201 and 204— 
(1) The term "reorganization" means (A. ) a merger or consolidation (includ- 

ing the acquisition by onc corporation of * ~ ~ substantially ail the prop- 
erties of another corporation). 

(2) The term "a party to a reorganization" includes a corporation resulting 
from a reorganization and includes both corporations in the case of an acquisi- 
tion bv one corporation of at least a majority of the voting stock and at least 
a majority of the total number of shares of all other classes of stock of another 
corporation. 

It, is noted that the O Conipany acquired all of the properties of. 
the taxpayer company, and hence the transaction was a " reorganiza- 
tion" v ithin the express terms of the definition contained ir. section 
208(h)1 above quoted. It is the opinion of this ofIice that the tax- 
payer company was a party to such reorganization. 

The taxpayer company. a party to a reorganization. received in 
exchange for its properties not only the stock and securities of an- 
other corporation, a party to the reorganization, but also money. This 
money was immediately, in pursuance of the plan of reorganization, 
distributed in its entirety to the taxpayer's preferrecl stockholders. 
This distribution of all of. the money received in an exchange for 
the properties of the taxpayer company, made pursuant to the plan 
of reorganization, brings the instant case within the express terms 
of section 208(e)1, abov~e quoted. 

In view of the foregoing, it is the opinion of this once that the 
taxpayer company derived no taxable gain from the exchange of its 
properties for the cash and stock of the O Company. 

C. hM. CIIAREsT, 
General Counee/, Bureau of Inte~ n~ Revenue. 

SKCTIOX 204. — BA. SIS FOR DETEMIIXIXG GAIX OR 
LOSS, DEPLETION, AXD DEPRKCIATIOX. 

ARTIcLE 1602: Basis for allowance of depletion 
and depreciation. 

REVEXUE ACT OF 1926. 

VII-4;)-8981 
G. C. 'iL 5104 

The statement in General Counsel's Memorandum 2615 (C. B. 
YI — 2, 21) to the eff~ that the term "net income, ' a. used in 
section 204(c)2, should be taken to mean the net income defined 
in sections 212 anti 262 of the Revenue Act of 1926 mu-t be con- 
strued as apnlyi»g only to the net income derived on account of 
oil and gas produced from the property. General Counsel's iiem- 
orandum 1026 (C. B. VI — 1, 19) ard General Counsel's 5Iemoran- 
dum 2316 (C. B. i I — 2, 21) distinguished. 

An opinion is requested as to whether there is a convict between 
Counsel's 41emorandum 10 &8 and General Counsel's 

Mctnorandum 2815. 
. attention is directed to section 204(c)2 of the Revenue Act of 

1926, &vhich proved«s as follows: 

(2) In the case oi oil and gas ivells the allowance for depletion shall be 
27&!, per centum of the gross income from the property during the tasable 
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y'ear. Such allowance shall not exceed 50 per centum of the net income of th 
taxpayer (computed without allowance for depletion) from the property 
cept that in no case shall the depletion allowance be less thon jt would be if 
computed without reference to this paragraph. 

In General Counsel's Memorandum 1028, the question under con- 
sideration was whether the income arising from the sale of an inter- 
est, in oil and gas producing properties could be considered in com- 
puting the allowance for depletion under section 204(c)2, supra. 
The conclusion reached in that memorandum was to the eBect that 
the income arising from the sale of oil and gas properties or an 
interest therein could not be considered in computing allowances 
for depletion because section 204(c)2 had reference to the gross 
income and the net income derive on, accost of oil and gm pro- 
ducedl from the property and not to gross income and/or net income 
arising from the sale of the property or an interest therein. 

In General Counsel's Memorandum 2815 the conclusion was 
reached under t' he Revenue Act of 1926 that where a taxpayer had 
elected to treat development expenditures as ordinary and necessary 
business expenses, such expenditures must be deducted in determin- 
ing the net r'ncwne from, the property, which amount is used as a 
limitation in the computation of the depletion allowantce based on 
income. In view of the conclusion reached in General Counsel's 
Memorandum 1028, and in view of the nature of the question under 
consideration in General Counsel's Memorandum 2815, the state- 
ment in the latter memorandum to the effect that the term "net 
income, " as used in section 204(c)2, should be taken to mean the 
net income defined in sections 212 and 282 of the Revenue Act of 
1926, must be construed as applying only to the net income derived 
on account of oil and gas produced from the property. 

It is, accordingly, the opinion of this ofnce that there is no con- 
flict between General Counsel's Memorandum 1028 and General 
Counsel's Memorandum 2815. 

C. M. CHAREST) 
Cremeral Cotrrnse/, Bureau of Interned Eet eeue. 

SECTION 208. — CAPITAL GAINS AND LOSSES. 

ARTIDLE 1651: Definition and illustration of 
capital net gain. 

REVENUE ACTS OF 1921, 1924, AND 1926. 

VII-80 — 8820 
G. C. M. 4299 

Royalty payments from leases of oil and gas lands in Texas 
are not taxable as capital gain under the provisions of section 
206 of the Revenue Act of 1921 and section 208 of the Revenue 
Acts of 1924 and 1926. 

An opinion is requested as to whether A, hereinafter referred to 
as the taxpayer, is entitled to have certain payments taxed as "capi- 
tal gain" under the provisions of section 206 of the Revenue Act of 
1921 and section 208 of the Revenue Acts of 1924 and 1926, or 
whether the payments must be treated as ordinary income under 
sections 210 and 211 of those Acts, 
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T»«acts are as follows: The taxpayer was the owner in fee 
sinrple of certain oil lands in the Sta'e of Texas, which;n 19 "3 he 
leased for an indeterminable period of time to cert;. 'n oil com- 
panies for cash bonuses and royalties payable in cash or oil as 
provided in the several leases. The taxi&ayer reported these pay- 
ments in the years 19. &:3. 1&~2-1, and 192. i as oil royalties, b'rt novi- 
contends that the payments under the laws of Texa should be taxed 
as gains from the sale of "capital assets. " The leases gave the 
le see the exclusive right to prospect and drill for oil and ~s, 
conveyed to the lessee all the oil and gas under said land subject to 
the lessor's royalty run for a period of five years "or so long there- 
after as any of said materials shall be produced in paying quantitie=, " 
and contained warrant of title bv the lessor. 

The taxpayer was the owner of the land. containing the depo. ir= 
of oil and gas for more than two years prior to the execution and 
delivery of the leases, and is, therefore. entitled to have the income 
taxed under section 206 of the Revenue Act of 1921 and section 208 
of the Revenue Acts of 1924 and 1926, provided it wA gain from 
the sale of "capital assets" as therein de6ned; othervrise, it me;-t be 
taxed as ordinary income under sections 210 and 211 of said acts. 

The term "capital assets" as used in the Act of 1921 is denned as 
follows: 

Szc. 206. (a) That for the purpose of this title: 

(6) The terra "capital assets" as ased in this section means property ac- 
quired and held by the taxparer for prost or investment for more than two 
year: (whether or not connected with his trade or business), but does not 
include property held for the personal ase or consumption of the taxparer or 
his family, or stocl- in trade of the taxpayer or other property of a kind which 
woald properly be included in the inventory of the taxpayer if on hand at the 
close of the taxable year. 
And in the Acts of 1924 and 1926 as: 

Szc. 208. (a) For the purposes of this title— 

(8) The term "capital assets" means property held by the taxpayer for 
more than two years (whether or not connected with his trade or business), 
bat does not include stock in trade of the taxpayer or other property of a l-ind 
which would properly be included in the inventory of the taxpayer if on hand 
at the close of the taxable year, or property held by the taxpayer primarily 
for sale in the coarse of his trade or business 

The Board of Tax Appeals has considered the question of whether 
royalties constitute ordinary income or income from the sale of 
capital assets when derived under leases executed in States other 
than Texas but similar in their provisions to the leases involved in 
the instant case. The decisions of the Board (e. g. . Harry' L. Berg, 
6 B. T. A, 1287) are based upon a careful review of. the decisions 
of the Supreme Court of the United States holding that the royalties 
to be paid upon entering into the premises and discovering, develop- 
ing. and removing the mineral resources thereof constitute gross in- 
come within the meaning of the various Revenue Acts and not income 
from the sale of capital assets. (Stratton'r Independent'e v. IIow 
bert. 231 ('. S. , 399; Stanton v. Bn. tt~'e 3f~'ning' C'0. , 210 U. S. . 108: 
1 on Baiunrbaeh v. Sarment Land C'0. , '42 U. S. , 503: Z. 'nited s'fir tee v. 
BiMabr'1i, Her'erg Co, 

& 
247 U. S. , 116, ) The conclusion of the Board 
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from a review of the foregoing cases, reached in the appeal 
Harry Ii. Berg, supra, was that- 

the gross proceeds of minerals extracted in minln operations have 
been considered gross income without reference to cost since 1916 and nu of the 
Revenue Acts passed since that time and the decisions of the courts have been 
upon this basis, It thus appears that this theory is one embodied in the Reve- 
nue Acts and exists irrespective of what the laws of various States may be 
relative to mining. 

The Board accordingly held that the royalty income derived under 
an oil and gas lease constituted ordinary income and not income from 
the sale of a capital asset. See also appeal of J. Z. Murphy (9 B. T. 
A, 610) and decisions there cited. 

The taxpayer notes that the type of lease here involved has been 
held by the Supreme Court of Texas to constitute a conveyance of all 
the interest in the gas and oil in place. (Stephens County v. 3fjd'- 
Eansa8 Oil ck Gus Co. , 113 Tex. , 160' 254 S W 

y 
290' TczQ8 Cc V. 

Daugherty, 107 Tex. , 2M; B'unnphrey-3teaio. et al. v. Gannon, 118 
Tex. . 247; Btger et eL v. Stolocs, T'ax ColLector, 294 S. W. , 8M; 
Bodleau L, umbel' Cc. v. Good'e, 254 S. W. , 845. ) The taxpayer also 
notes that the Board of Tax Appeals has recognized that an absolute 
sale and conveyance of all right, title, and interest in and to gas and 
oil in place constitutes a sale of a capital asset. (Appeal of J. E. 
Murphy, supra. ) It is, therefore, claimed that, under the decisions of 
the Supreme Court of Texas, the lease in the instant case should be 
treated as an absolute conveyance of the gas and oil in place, a sale 
of a capital asset, ancl that the tax on the proceeds should be limited, 
by the capital gain provisions of the various revenue Acts. 

The question of the extent to which efFect must be given to'State 
decisions in the application of the Federal income tax A. cts has been 
presented to the courts in several instances. Thus the Supreme Court 
has a%rmed the power of Congress to subject joint enterprises to tax, 
although the State laws hold such associations are not legal entities. 
(Bu~ L'-Wcggomer Oil A8sociation, v. A'oplrins, 269 U. S. , 110 (T. D. 
3790, C. B. V — 1, 147); Hecht v. Afar/Eey, 265 U. S. , 114 (T. D. 3995, 
C. B. III — 1, 489). ) A. more analogous situation arose in the case of 
E'etc IV. Eosenbe~ger v. Blulrely D. 3XcCeugchn, where an action was 
brought to recover taxes assessed on the basis that royalty payments 
under a coal lease in Pennsylvania constituted income. Ilnder the 
decisions of the State of Pennsylvania such a lease had been con- 
strued to be a sale of. ore in place and the royalty payments held to be 
pa~ ments on the purchase price. The circuit court of appeals (25 Fed. 
(2d), 699 (see T. D. 4171, on page 2%), in alarming the decision of 
the district court. which was adverse to the taxpayer, stated: 

It is established beyond question that the law of the State in which propertV 
is situated governs Federal courts in many things; in descent, alienation, and 
transfer, and the effect and construction of wills (De Vaugkn v. ilutohin8ow 
165 U. S. , 566, 17 S. Ct. , 461, 41 L. ed. , 827); but whether it governs the 
Federal Government in the performance of its sovereign power to levy taxes 
is another question, and is the precise question here. 

True, State decisions sometimes control Federal legislation — for instance, in 
determining a deduction allowed by the Federal estate tax; but that is because 
of the express provision — or permission — of the Federal Act, which authorizes 
deduction of such charges as "are allowed by the laws of the jurisdiction 
urder which the estate is being administered. " (Lederer v. Northcm Y'rust 

(& & A. ), 262 F. , 52. ) Hut whether the Federal Government is limited 



119 [/)208, Art. 1651. 

in its selection of subjects for taxation by rules of State courts in respect to 
p p rty v"hin the State's jurisdiction is another matter and it is one on 
which the Supreme Court in Van Baa&tabac@ v. Sargcnt Land Co. (242 U. S. , 

Ct. ~ 201. 61 L. ed. , 460) did not feel called upon to pas=, although 
the question there, like the one here, was whether rovalties or rents were 
income, and the mere following of the State rule would have been an easy way 
to decide the question. In that case a Minnesota contract of "lease" sub- 
stantially lil e the Pennsylvania contract of "sale" in this case was under 
consideration. That contract of lease, as the Supreme Court noted, was of 
a class adjudged by the courts of Minnesota and other States to be a lease as 
distinguished from the opposite holding by Pennsvlvania courts that it is a 
sale. Mtcr quoting the reasoning of Alinnesota courts on such instruments, the 
Supreme Court said in respect to its duty to follow the State rule: 

"These conclusions of the Supreme Court of Minnesota are not onlv made 
concerning contracts in that State, such as are here involved, but are supported 
by many authorities. Ordinarilv, and as between private parties. there is no 
question of the duty of the Federal court to follow these decisions of the Min- 
nesota Supreme Cont%, as a rule of real property long established by State 
decisions. * ' * Whether in considering this Federal statute we should be 
constrained to follow the established law of the State, as is contended by the 
Government, we do not need to determine. The decisive question in this case 
is whether the payments made as so-called royalties amount to income so as 
to bring such payments within the scope of the Corporation Tax Act of 1909 
(86 Stat. , 112). " 

Such being the question, the Supreme Court itself construed the instrument 
there in question in order to determine whether the payments that were made 
under it were proceeds of sale, capital or Income. Wholly aside from the 
construction which the Minnesota courts had placed upon instruments of that 
kind and solelr because of the nature of the payment themselves, the Supreme 
Court, as we rmd its opinion, held that the instrument there in question did 
not eifect a sale of the propertr, that is, of the ore in place (llnited States v. 
Binabik IXining Co. . 247 U. S. , 116, 126, 28 S. Ct. , 46+ 62 L. ed. , 1017), and 
that the moneys derived from mining and paid under the instrument were 
not converted capital. but were royalties or rents. and as such were income, 
proper to be included in measuring taxes under the applicable Revenue Act, 
within the rule of Stratton's?ndependence v. Ifombert (281 U. S. , 899. 84 S. Ct. , 
186, 58 L. ed. , 28o), and Stanton v. Baltic Miminy Co. (240 U. S. , 108, 86 
S. Ct. , 278, 60 L. ed. , 646). 

In view of the authorities above cited. it is the opinion of this 
eice that the construction of the Texas courts should be disregarded 
in the determination of the taxable income derived from the oil and 
gas leases in the instant case, and that the rovaltv payments con- 
stituted ordinary income subject to tax under the provisions of sec- 
tions 210 and 211 of the Revenue Acts of 1921, 1024. and 1926. 

C. Af. CHAREsTq 
General' Counse/, Bureau of Inter na! Recense. 

AaTICEE 1651: Definition and illustration of capital 
net gain. 

REVEXEE KCT OF 1926. 

Two-vear period in case of "wash sales" of stock. (See I. T. 2443, 
pa«e 127. ) 

87229' — 29 — 9 
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SECTION 209. — ZARNED IXCOMK. 

ARTrcrE 1662: Befinitions and limitations. 

REVENlua ACT OP 1926. 

UII — 88-4899 
6. C. M. 4791 

The taxpayer, a nonresident alien residing in a contiguous 
country, had a total net income for 1927 of over $100, 000 from 
sources within the United States. A. pproximately $2, 900 repre- 
sented compensation for personal services performed within the 
United Statm. 

Held, under the provisions of section 209(a)g, Revenue Act of 
1926, his earned net income for the purpose of computing the 
earned income credit was $5, 000. The maximum credit allowable 
is 25 per cent of the tax which would be payable under section 
210(b) if his earned net income constituted his entire net income; 
i. e. , 25 per cent ot' the tax due, at 1~+ per cent, on that portion of 
$5, 000 in excess of his personal exemption of $1, 500. 

An opinion is requested relative to the earned income credit to 
which A. , of Canada, a nonresident alien individual, is 
entitled. 

It appears that out of a total net income of over $100, 000 received 
by the taxpayer during the year 1927 from, sources within the United 
States, only about $2/00 represented compensation for services per- 
formed within the United States, Under section 210{b) of the 
Revenue Act of 1926, the part of such compensation in excess of the 
personal exemption is taxable at 1&/2 per cent. The balance of the 
income of the taxpayer liable for normal tax is subject to the 5 per 
cent rate. 

Section 209 of the Revenue A. ct of 1926 provides in part as 
follows: 

SEc. 209. (a) For the purposes of this section— 
(1) The term "earned income" means wages, salaries, professional fees, 

and other amounts received as compensation for personal services actually 
rendered, 

(2) The term "earned income deductions" means such deductions as are 
allowed by' section 214 for the purpose of computing net income, and are prop- 
erly allocable to or chargeable against earned income. 

(3) The term "earned net income" means the excess of the amount of the 
earned income over the sum of the earned income deductions. If the tax- 
payer's net income is not more than $5, 000, his entire uet income shall be 
considered to be earned uet income, and if his net income is more than $5, 000, 
his earned net income shall not be considered to be less th, an $5, 000. 

(b) In, the case ef an indictduel the taa shall, in addition to the credits 
provided in section 222, be credited neith 25 per centum of the amount of taa 
which mould, be payable if his earned net incline co instituted his entire net 
income; but in no case shall the credit allowed under this subdivision exceed 
25 per centum of his tax under section 210 plus 25 per. centum of the tax 
which would be payable under section 211 if his earned net income con- 
stituted his entire net income. [Italics supplied. ] 

The taxpayer is a nonresident alien individual, a resident of a 
contiguous country. Under section 210{b), such person is required 
to pay a normal tax of— 

(1) 19' per centum of the amount by which the part of the net income 
attributable to wages, salaries, professional fees, or other amounts received as 
compensation for personal services actually performed in the United States, 
exceeds the credits provided in subdivisions (d) and (e) of section 216; but 
the amount taxable at such 1~/z per centum rate shall not exceed $4, 000; 
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Under the provisions of section 209(a)3, quoted above, the tax- 
payer's earned net income for the purpose of computing the earned 
Income credit is $5, 000. The credit allowable is 25 per cent of the 
tax which would be payable if his eaIwed net income constituted 
his entire net income. If $5, 000 constituted the entire income from 
sources within the United States received by a nonresident alien 
residing in a contiguous country, and was compensation for per- 
sonal services performed in the United States, the tax due on such 
income would be computed at 11/2 per cent on that portion of the 
$5, 000 in excess of his personal exemption of $1, 500. 

The limitation contained in that part of section 209(b) Ivhich 
states "but in no case shall the credit, allowed under this subdivision 
exceed 25 per cent of his tax under section 210, plus 25 per cent of 
the tax which wou)d be payable under section 211 if his earned net 
income constituted his entire net income, " is a maximum limitation 
on the amount of credit allowable. It is to be noted that this section 
does not provide that the credit allowed shall be equal to 25 per 
cent of the tax imposed on the first $5, 000 of the taxpayer's income, 
in cases where the first $5, 000 is to be treated as " earned net income. " 

C, M, CHAREsT, 
General Counsel, Bureau of Intenul Revenue. 

PART II. — INDIVIDUALS. 

SECTION 218 (a). — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTIOLE 81: What included in gross income. 

REVENUE ACT OF 1926. 

Interest on an award paid for the loss of life. (See I. T. 2420, 
page 123. ) 

ARTIGLE 32: Compensation for personal 
services. 

REVENUE ACTS OF 1924 AND 1926. 

VII-48 — 3900 
G. C. M. 4797 

A partnership agreement between a husband and wife, residents 
of California, whereby gains, commissions, and bonuses received 
by each should be divided equally between them, is ineffectual to 
divide, for taxing purposes, the commissions received by the hus- 
band from his employer. 

An opinion is requested as to whether the entire amount of com- 
missions earned by A should be reported by him in his income tax 
return or whether he and his wife should each report one-half 
thereof in accordance with an alleged partnership agreement between 
them providing for a division of the income. 

The record indicates the following facts: 
In 192 — A, a resident of California, and one of the taxpayers, 

entered into an agreement with a corporation doing business in 
California to serve as manager of stores conducted by the corpora- 
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tion in ('alifornia. A was to be paid. salary and an additional com- 

pensation which was to be a certain percentage, of the net profits of 
the corporation, plus, in certain contingencies, a percentage of. the 

excess of salaries paid to other oKcers of the corporation. 
B, wife of A, was employed by the same corporation. 
A and his wife, in 1924 and 1925, each reported, in separate returns, 

50 per cent of the commissions received by A from his employer. 
Both taxpayers state that the division of the commissions was made 

because of an alleged partnership agreement entered into on Jan- 
uary —, 192 —, by A and his wife, whereby all commissions, bonuses, 
etc. , arising from or growing out of the partnership were to be 

divided equally between them; that the commissions were the result 
of the joint efForts of A and his wife; and that the services of both 
taxpayers were very important factors in the production of the 
commissions. 

The pertinent parts of this alleged partnership agreement are as 
follows: 

That the said parties have agreed to become, and by these presents do 
become, copartners in all their business and all their individual transactions 
on all past and future contracts. Said copartnership to commence on the 
1st day of January, 192 —, and to continue until further notice. 

And it is agreed by and between said A and B that at all times during the 
continuance of this copartnership they and each of them will assist one 
another to their utmost skill and power, exert themselves in the management 
of their joint aifairs, and at all times during their copartnership bear, pay, and 
discharge, equally between them, all expenses that may be required. for the 
support of their different transactions; 

That aB gains, commissions, and bonuses that shall come, grow or arise from 
or by means of their copartnership shall be divided equaHy between them 
share and share alike, and all losses that shall occur shall be borne and paid 
equally between them; 

That there shall be 1-ept at all times during the continuance of their co- 
partnership just and true accounts, wherein shall be entered and set down 
as well as all gains, commissions, and bonuses, anything bought and sold by 
reason or account of said copartnership, and all other matters and things 
whatsoever, in anywise belonging, which shall be used in common between 
said copartners, so that either of them may have access thereto. 

The record does not disclose that the partnership had any business 
or transactions. En fact, the contrary is indicated. The taxpayers 
admit that the compensation in question was paid to A. , the husband, 
by the corporation, the employer for whom both husband and wife 
were working. Under the terms'of A. 's employment as general man- 
ager he was to devote all his efForts to his employer's stores. It may 
well be assumed that the efForts of both husband and wife were 
exerted to increase the business of their employer, and thus inciden- 
tally to increase the husband's commissions. Their efForts were ob- 
viously not exerted in behalf of any partnership business or trans- 
action. As a consequence, it is clear that the commissions or bonuses 
received by the husband arose or grew out of the business of the 
employer, and not out of the alleged partnership. Such compen- 
sation is clearly taxable to the husband. 

If by any distortion of meaning, the language of the. alleged part- 
nership agreement could be so extended as to mean that all commis- 
sions received by the husband from his employment should be paid 
into the partnership and thus divided equally between husband and 
wife, the case would then fall directly within the ruling in mitchell v. 
Bowers (15 Fed. (2d), 287 [T. D. 8798, C. B. V — 1, 278j) and the 
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case of B4&' v. A'oth (22 Fed, (2d), 9M I T. D. 4152, C. B. VII — 1, 2»]) ~ In the latter ca:e a husband and wife. had ameed that the 
ea»in - of both should be contributed to a common fund of which 
they, as partners, were to be the owners, share and share alike. The 
court, reversinq tlie Board of Tax Appeals. upheld tlie Commi=- 
sioner s contention that. at most, the agreement was for an assignment 
by each of the parties of one-half of his or her earnings to the other. 
and that. at the instant they were received. the salaries were, by law, 
impressed with the status of communitv property, and were taxable 
with reference to that status, and that the obligation to pav the tax 
so computed could not be escaped by contributing such incomes to 
the so-called partnership between the two members of the community 
any more efFectively than by contributing it to a like enterprise as 
between one member of the community and a third person. This 
case was followed bv the Board in the case of Ea) t v. Comm& sioner 
(10 B. T. A. , 728). where the Board held that salaries and fees of a 
resident of California are taxable to him, notwithstanding the fact 
that he had agreed to divide them with his wife. As the Board said, ' the salary and fees involved here Grst became his earnings. 
The earnings are taxable to the petitioner when received. " 

This oSce is therefore of the opinion that the so-called partnership 
entered into by the taxpayers is ineffectual to divide. for taxing pur- 
poses, the commissions received by A, and that the entire amount of 
the commissions received by him from his employer is taxable to 
him. 

C. &L Cir~T, 
General CounseL Bureau of Internal Eenenue. 

SECTION 213 (b) . — GROSS Ib COKIE DEFINED: 
EXCLUSIONS 

AETrcLE Vl: Exclusions from gross income. 
(Also Section 213(a), Article 31. ) 

REVEXEE ACT OF 1926. 

VII — 27 — 8788 
I. T. 2420 

An award paid for the loss of life is not expressly taxable under 
the Revenue Act of 1926 and as it is not embraced in the general 
concept of the term "income" the amount of the award is not tax- 
able. The interest on an award is taxable income under the provi- 
sions of section 216(a). 

An opinion is requested v-ith respect to the taxable status of an 
award of 40@ dollars, and interest of approximately 9a dollars. pay- 
able to A as compensation for the death of her husband, B, who was 
a passenger on and went down with the Lusitania. 

The award was made by the Mixed Claims Commission of the 
United States and Germany in its decision of —. wherein it is 
decreed that " * * * uncler the treaty of Berlin of August 25, 
1921, and in accordance with its term=. the Government of Germany 
is obligated to pay to the Government of the United States on behalf 
of (1) A. inclividually. the sum of 40. ) dollars with interest thereon at 
the rate of 5 per cent per annum from November 1. lc)23. 
The award is payable by the Secretary oi the Treasury in accordance 
with the provisions of section 2 of the Settlement of 3') ar Claims Act 
of 1&) )8 



The Revenue Act of 1926 contains no express provision that an 
amount received as compensation for loss of life shall be included as 
income. It is, however, provided generally in section 218(a) of the 
Act that all gains, profits, and income derived from any source 
whatever are income subject to taxation, 

An award paid for the loss of a life is compensation for the loss, 
and as such is not embraced in the general concept of the term 
"income. " In the instant case, the award is, in fact, the undertak- 
ing on the part of the Government, of the United States under which 
the Government of Germany, by the substitution of a sum of money 
for the life that was lost, is to restore A to substantially the same 
financial and economic status as she possessed prior to the death of 
her husband. 

It is held, therefore, that inasmuch as the award of 40m dollars 
avable to A is not expressly taxable under the provisions of the 
evenue Act of 1926, and is not embraced in the general concept 

of tlie term "income, " the amount of the award is not taxable to A. 
(Zi'. 8. v. Supp/ee-Biddze Hoed'+sure Co. , 265 U. S. , 189; C. A. 

B'c~ok~ne v. Cowim& atoner, 6 B. T. A, 1028, C. B. VII — 1, 14. ) 
The interest of approximately 9x dollars payable on the award 

of 40m dollars, in accordance with the terms of the decree, is tax- 
able income to A, under the provisions of section 213(a) of the 
Revenue Act, of 1926. 

ARTicLE 87: Incoine of States. 

REVENUE ACT OF 1926. 

Income of a municipality under contract with a company organ- 
ized to erect and operate a building to be used as a market place and 
auditorium. (See I. T. 2436, page 147. ) 

ARTici. E. 88: Compensation of State OKcers 
and employees. 

REVENUE ACT OF 1926. 

+II-47-4005 
G. C. M. 5150 

The compensation of the "controller ' of the harbor department 
of the city of R, whose activities relate to the management and 
control of its thiancial affairs and are rendered in connection with 
the duties of the executive department of the city government, is 
not subject to Federal income tax. 

An opinion is requested in reference to the income tax liability of 
A for the year 1926. The specific question involved is whether nr 
not compensation received by A from the harbor department of the 
city of R is subject to the Iiederal income tax. 

Article 88 of Re~~lations 69 reads in part as follows: 
Compensation paid to its overs and employees by a State or political sub- 

division thereof for services rendered in connection with the exercise of an 
essential governmental function of the State or political subdivision, 
is not taxable. 

There appears to be no doubt that the harbor department of the 
city of R is a part of that municipality. Likewise, it seems without 
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question to be invested ivith certain governmental functions, for the 
board of harbor commissioners is empowered to "make and enforce 
all necessary rules and regulations governing the use and control of 
all navigable waters and all tide lands, etc. , within the harbor dis- 
trict. " (Section —, charter of the city of R. ) But by other pro- 
visions of the charter it has power to operate "wharves, warehouses, 
water craft, railroads, and other facilities. " (Sections — and —, 
charter, supra. ) Acti~vities such as these are quite clearly of a pro- 
prietary rather than a governmental character. (See S. M. 2232, 
C. B. III — 2, 83; Paoket Co. v. Eeokek, 95 U. S. . . 80. ) In cases such 
as these, the position of the Bureau has been that the question of 
taxability of the employees' compensation is to be determined by 
the character of the activities of the municipality with respect to 
which they are engag! d. 

A is designated as the "controller " of the harbor department. and 
his duties are in general the same with respect to the harbor depart- 
ment as are those of the city controller with respect to the city as a 
whole. Section — of the charter provides for the appointment of a 
"chief accounting eniployee" by each of the city boards, and it 
appears that A occup, 's his position under this authority. His duties 
appear to be connected with the supervision of the accounts of the 
department and of the disbursements of funds, etc. , and generally to 
make check of the fiscal affairs of the department. The evidence 
shows that he draws the warrants upon the city treasurer, which are 
subject to the approval of the city controller. His activities, there- 
fore, appear to relate to the management an. l control of the financial 
afFairs of the harbor department and of the city. Services of this 
sort, it is believed, are rendered in connection with the duties of the 
executive departnient of the city government. They are, therefore, 
connected with a "governmental function, " and the compensation 
received by A. as an employee of the harbor department, by way of 
salary, is not subject to Federal income tax. 

C. M. CIIAREsT, 
General Cense/, Bmeau of Internal Eevemue. 

ARTIOI, E 89: Additional exclusions from gross in- 
come. 

INCOME TA X. 

VII — 42 — 3951 
T. D. 4227 

Taxation of earnings of ships documented under the laws of 
Canada. 

TREASURT DEPARTMENT) 
OFFICE OF COMMIssIONER OF INTERNAL REVENUE, 

Washington, D. C. 
To Collectors of Internal Eevenue and Others Conoerned: 

It is provided by section 218(b)8 of the Revenue Acts of 1921, 
1924, and 1926, and sections 212(b) and 281(b) of the Revenue Act 
of 1928, that the income of a nonresident alien or foreign corpora- 
tion which consists exclusively of earnings derived from the opera- 
tion of a ship or ships documented under the laws of a foreign coun- 
ii y whicli grants an equivalent exemption to citizens of the United 
Stat! s and to corporations organized in the United States shall be 
exenipt trom income tax. 
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Canada grants an equivalent, exemption to citizens of the United 
States and corporations organized in the United States, from Jan- 
uary, 19o1. Accordingly, article 89 of Regulations 62, as amended 
by Treasury Decisions 8818 (C. B. V — 1, p. 225), 4018 (C. B. VI — 1, 
p. 59), and 4098 (C. B. VI — o, p. 58); article 89 of Regulations 65, 
as amended by Treasury Decisions 3819 (C. B. V — 1, p. 47), 4018 
(C B VI 1) p 59) ) and 4098 (C B VI 2) p )8) j and article 89 
of Regulations 69, as amended by Treasury Decisions 4013 (C. B. 
VI — 1, p. 59) and 4098 (C. B, VI — 2, p. 58), are hereby further 
amended so as to include Canada in the list of countries . which 
exempt from tax so much of the income of citizens of the United 
States nonresident in such foreign countries and of corporations 
organized in the United States as consists of earnings derived from 
the operation of a ship or ships documented under the laws of the 
United States. 

Treasury Decision 4185 (C. B. VII — 1, p. 81) is hereby revoked. 
D. H. BLA1R, 

Co~u~nis8io~)er of Interruz/ Revere. 
Approved October 6, 1928. 

W. MELLON) 
heeretary of the T) eesvry. 

ARTLcLE 89: Additional exclusions from gross income. 

REVENCE ACT OF 1926. 

Interest received by a British corporation on moneys, held. tempo- 
rarily in United States banks, which represent surplus working cash 
arising and collected in the United States from the business of 
shipping. (See G. C. M. 4859, page 78. ) 

ARTxcLE 89: A. dditional exclusions from gross income. 

REVENUE ACT OF 1926. 

Brazil and the equivalent exemption requirement of section 
218 (b) 8. (See I. T. 2438, page 72. ) 

SECTION 214(a)1. — DEDUCTIONS ALLOWED INDI- 
VIDUALS: BUSINESS EXPENSES. 

ARTzcLE 112: When charges deductible. 

REvENEE ACT OF 1926. 

Freights charges of lumber manufacturers keeping books on 
accrual basis. (See G. C. M. 5265, page 55. ) 



127 [$214(a) 4, 5, 6, Art. 146. 

SECTION 214(a)4, 5, 6. — DED'ACTIONS ALLOWED 
INDIVIDUALS: LOSSES. 

ARTzcLE 146: Losses from the sale and repur- 
chase of securities. 

(Also Section 208, Article 1651. ) 
REVENVE ACT OP 1926. 

VII — 50 — 4031 
I. T. 2443 

In the case of "wash sales" of stock, the deduction of any loss 
sustained is to be postponed until the stock is disposed of and not 
repurchased within the proscribed period of time, and it is imma- 
terial whether the adjustment of basis be made on the original 
basis or on the repurchase price. 

The two-year period provided by section 208 of the Revenue Act 
of 1926 runs from the date of the repurchase, in the case of "wash 
sales, " anti not from the date of the original purchase. 

(G. C. M. 1210, C. B, VI — 2, 60, amplified. ) 

Information is desired relative to the interpretation placed on 
article 1601 of Regulations 69 and section, 204(a) 11 of the Revenue 
Act of 1926 pertaining to "wash sales" of stock by General Coun- 
sel's Memorandum 1210. Attention is called to the fact that the 
regulations provide for determining the adjusted basis on which to 
compute the gain or loss resulting. from the final sale by increasing 
or decreasing. the original basis by the difference between the price 
at which the "wash sale" was macle and the repurchase price, 
whereas the memorandum in question provides that such adjusted 
basis may be arrived at by increasing the repurchase price by the 
amount of the indicated loss on the "wash sale. " 

While the statute and regulations provide that such adjusted basis 
is to be determined by increasing or decreasing the original basis by 
the difference between the price at, which the "wash sale" is made 
and the repurchase price, the object or purpose is to postpone the 
deduction of any loss until the stock is disposed of and not repur- 
chased within the proscribed period of time, and it is therefore imma- 
terial whether the adjustment be made on the original basis or on 
the repurchase price, as the result is the same in either case. The 
memorandum in question, by way of summary, merely states that 
the indicated loss on the " wash sale " may be added to the repurchase 
price in arriving at such adjusted basis. 

With reference to the application of the capital gain and loss 
provisions of section 208 of the Revenue Act of 1926, it is noted that 
although the deduction of any loss is postponed in the case of such 
"wash sales" until there is a disposition of the stock with no repur- 
chase within the proscribed period, the stock in the case under con- 
sideration was not held for a period of more than two years. During 
the period from the date of the "wash sale" to the date of repur- 
chase the taxpayer did not own or hold any stock. The two-year 
period in such case, for the purpose of the capital gain and loss pro- 
visions of section 208, accordingly runs from the date of the 
repurchase and not from the date of' the original purchase. 
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SKCTION 214(a) 10. — DEDUCTIONS ALLOVjlKD INDI- 
VIDUALS. : CONTRIDUTIOXS QR GIF'TS. 

ARTici. E 251: Contributions or gifts. 
REvENEE ACT OF 1926. 

Contributions to a bar association. (See 6. C. M. 4805, page 58. ) 

SECTION 214(b). — DEDUCTIONS ALLOWZD: NON- 
RZSIDZXT ALIEN INDIVIDUAL. 

ARTicLE 271: Deductions allowed nonresident 
alien individuals and citizens entitled to 
the benefits of section 262. 

REVENUE ACT OF 1926. 

VII-40 — 3918 
6. C. M. 4956 

The amounts paid by a nonresident alien, permitted to enter the 
United States under a temporary permit to play in an orchestra, for 
traveling expenses from the place of his residence abroad to the 
place of his employment in the United States are not directly con- 
nected with income from sources within the United States, nor do 
they represent expenses incurred in carrying on a trade or business. 
Such amounts, therefore, are not allowable deductions from gross 
income. 

An opinion is requested in regard to the tax liability of A. , which 
involves the question of the deductibility of traveling expenses in 
computing net income -under ihe provisions of the Revenue Act of 
1WA. 

The taxpayer is a nonresident alien, his home being in 
Austria. He came to the United States direct from Austria to play 
in the Orchestra at, where he was engaged for the 
season. IIe was permitted to enter the United States for a limited 
time to play in the orchestra, and at the expiration of his permit 
he was obliged to return to Austria„ It appears that he has played 
in the Orchestra for a number of years and usually returns to, A. ustria, the middle of each year. In reply to a request 
for information as to why it is not possible for him to maintain 
a 1'esidence in this country, he states that he could make an applica- 
tion for a visa under the quota from Austria but he would have to 
wait in Austria several years, the quota being closed for that country 
at present. This would have the effect of depriving him of his em- 
ployment with the Orchestra, and, therefore, he would rather 
enter this country under a temporary permit and return at the expira- 
tion thereof. He contends:that inasmuch as he incurs traveling 
expenses such as steamship fares, railroad fares, and baggage costs, 
these items are allowable deductions from gross income, being ex- 
penses incurred in the pursuit of his trade or business. 

Kith respect to the question of the deductibility of traveling ex- 
penses, section 214(a) of the Revenue Act of 1926 provides that in 
computing net income there shall be allowed as d, eductions— 

(1) All the ordinary and necessary expenses paid or incurred durhug the 
taxable year in carrying on anv trade or business, including a reasonable 
allowance for salaries or other compensation for personal services actually 
rendered; traveling expenses (including the entire amount expended for meals 
and lodging) while away from home in the pursuit of a trade or business; 
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Section 214(b) of the Act provides as follows: 
In the case of a nonresitlent alien individual, the deductions allowed in 

subdivision (a) * * * shall be allowed only if and to the extent that they 
are connected with iucome from sources within the United States. 

As to whether a taxpayer may claim a deduction for traveling 
expenses in computing net income depends upon whether they are 
incurred directly in connection with his trade or business. If not, 
they are personal expenses and not deductible, for it is provided in 
section 215(a) of the Revenue Act of 1926 that in computin- net 
income no deduction shall in any case be allohved in respect ot per- 
sonal, living, or family ex»cn. es. These are presumably taken care 
of through an allowance of a personal exemption. (See section 
210(e) in the case of a nonresident alien. ) The law provides for 
a deduction for traveling expenses (including the entire amount ex- 
pended for meals and lodging) while away from home in the pur- 
suit of a tracle or business. The phrase ' while away from home 
in the pursuit of a trade or business" must, in order to give proper 
efFect to its meaning, be construed to have reference to those ex- 
penses incurred by a taxpayer whose business requires traveling 
from one city to another in the active conduct of his business. It 
is not limited to, but a fair illustration is, the case of a traveling 
salesman who in order to earn the inconhe upon uhich the tax is 
imposed is required to be absent from his headquarters. In Sfort 
L. Bt'zler v. C'omen& sinner (5 B. T. A. , 1181) it is stated: 

tu the opinion of the Board, traveling and living expenses are deductible 
under the provisions of tlhis section only while the taxpayer is away from 
his place of business, employment, or the post or station at which he is employed, 
in the prosecution, conduct, aud carrving on of a trade or business. 

In the instant case the taxpayer's place of business or post of duty 
is in , and his employment is such that he is not required to 
be away frohn his place of business. In order to get the bene6t of 
the deduction for meals and lodging the taxpayer must have incurred 
the expenses while traveling, for clearly if he is not traveling such 
expenditures are not deductible. (I. T. 1855, C. B. I — 1, 194; I. T. 
1404, C. B. I — 2, 145; I. T. 1264, C. B. I — 1, 122. ) Consequently 
amounts expended by the taxpayer for meals and lodging while 
stationed a, t can not be allowed as a deduction, for the reason 
that during the period of his engagement he does not have a travel 
status. 

Although the expenditures for railroad fares, steamship fares, 
and baggage costs from Austria to the United States and return are 
necessary on account of the fact that the taxpayer lives in Austria 
and is enhployed in the United States, these expenses are not directly 
connected with incolne from sources within the United States and 
do not represent expenses incurred in the active . conduct of a trade 
or business. It must be concluded, therefore, that a deduction for 
such expenses not only is not allowable under section 214(a) 1, supra, 
but is prohibited by section 214(b), supra, hvhich allows the deduc- 
tion for expenses of a nonresident individual only to the extent 
that they are connected with income from sources within the United 
States. 

C. M. Chh~REsT, 
Oemera t Cottnael, Bureeu of I~&te~ wnl' Eeuenne. 
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SECTION 915. — ITEMS NOT DEDUCTIBI, K. 

ARTIcLE 29O: Capital expendii, ures. 

REVEEVE ACT OP 1926. 

UZI-39-3908 
I. T. BN3 

Amounts expended for transportation, feeding en route, etc. , 
incidental to the importation of live stock for breeding purposes, 
do not consti(ute operating expenses but represent capital ex- 
penditures. 

A, as ov;ner of a stock farm, was engaged in the business of 
raising thoroughbred horses and in the year 1%5 purchased certain 
horses abroad for breeding purposes. The transportation and in- 
'cidental charges incurred in importing these animals totaled a 
dollars. A. capitalized the amount paid to the vendors as the cost, of 
the animals, depreciated such cost at the rate of 10 per cent per 
annum, and charged the amount of z dollars to current expenses on 
her records. The Federal income tax return filed by her for the year 
19o5 included the item of a dollars among the deductions from tax- 
able income. In the audit of the return that item was disallowed as 
a deduction and treated as a part of the cost of the animals, subject 
to depreciation at the rate claimed by the taxpayer. 

The question presented is whether the amount of a dollars ex- 
pended for transportation and charges incidental to the importation 
of animals acquired for breeding purposes is a proper charge to 
capital account, or a current operating expense allowable as a de- 
duction in com~puting net income. It is contended that the point 
involved is important not only to the particular taxpayer, but to the 
industry in general; that the United States Department of Agri- 
culture has urged stock raisers to improve their stock; and that it 
would be in line with the e8'orts in this direction and would facilitate 
the operations of the stock raisers to allow them to deduct, as operat- 
ing expense, the cost of transporting animals purchased for breed- 
ing purposes. It is also contended that the same rule should apply to 
transportation expenses whether the animals are purchased in this 
country or abroad. 

The matter has been given very careful consideration. It is the 
desire of the Treasury Department that this industry, and every 
other industry, shall sufi'er no unnecessary handicap or hardship by 
reason of Federal taxation. The Department is furthermore quite 
in harmony with the view that the same rule should apply whether 
the animals purchased for breeding purposes are procured abroad or 
in this country. However, it seems legally necessary to require all 
such payments to be treated as capital expenditures. 

Neither the Revenue Act of 1926, which is applicable to the ta, x- 
able year 1M5, nor the regulations promulgated thereunder con- 
tain an express provision with regard to the disposition to be made 
of amounts expended in importin~?ive stock for breedin~ purposes. 

1 But the general ru e is to treat sums paid out in the acquisition of 
capital assets as capital expenditures chargeable to capital account. 

In I. T. 1309 (C. B. I-l, 196) it was stated as follows: 
The cost of installing machinery, as well as the freight charges thereon, 

are capital expenditures to be added to the cost of. the machinery The total 
cost so computed if incurred since February 28, 1913, is the basis to be used 
in computing depreciation charge. 
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The rule is supported bv the works of recognized writers on 
accounting ln 'Auditing Theory and Practice. " second edition, 
page 883. Montgomery states that: 

The cost of installation, including freight, labor, and other items. is as much 
a part of the cost as the price of the machinery itself. 

It is stated by Kester in "Accounting Theory and Practice, " Vol- 
ume II, page 282, that: 

Full cost is understood to include invoice price, insurance during transit, 
freight, duty and drayage charges, and installation costs. 

See also article 1618, dealing with inventories taken at cost, of 
Regulations 69, wherein it is stated that to the invoice price there 
"should be added transportation or other necessary charges incurred 
in acquiring possession of the goods. " 

It is therefore held that the amount expended in this case for 
transportation incidental to the importation of animals acquired for 
breeding purposes is not an operating expense but a capital 
expenditure. 

SECTION 216. — CREDITS ALLOWED INDD IDU MLS. 

ARTICLE 801: Credits against net income. 

REVEXEE ACT OF 1926. 

Amounts distributed to employee by a pro6t-sharing committee. 
(See 6. C. M. 4875, page 187. ) 

SECTION 217. — NET INCOME OF NONRESIDENT 
ALIEN INDIVIDUALS. 

ARTlcLE 311: Definition. 

RE% EXEE ACT OF 1926. 

VII — 28 — 8795 
6. C. M. 4286 

An alien whose stay in the Ilnited States is limited by immigra- 
tion or other laws to a comparatively short period of time must be 
classified, for income tax purposes, as a nouresident alien in the 
absence of exceptioual circumstances which would require oi per- 
mit a diiferent classification. 

An opinion is requested as to whether an alien whose stay in the 
Lnited States is limited by the immigration laws can be said to have 
acquired the status of a resident for tlie period of his temporary stay. 

article 811 of Regulations 60 provides in part as follows: 
An alien actuallv present in the I:nited states who is not a mere transient or 

sojourner is a resident of the Lnited States for purposes of the income tax. 
U'hether he is a transient cr not is determined by his intentions with regard 
to the length and nature of his star. 4 mere fioating intention, indeunite as to 
time, to return to another country is not sufficient to constitute him a transieut. 
If he lives in the I nited State- and has no definite intention as to his siay, he 
is a resident. One who comes to the I. nited Scates for a definite purpose 
which in it. - nature may be promptly accomplished is a transient: but if his 
purpose is of such a nature that au extended smy iuay be necessary for its 
aevi mplishment, and to that end the alien mal-es his home temporarily iu the 
l nited States, he becomes a resident. though it inav be his intention at all times 

return io his domicile abroad when the purpose for which he came has been 
cousumiuatcd or abaudoued. 
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lt appears from the foregoing that an alien actua]]y present in the 
United States is a resident alien unless he is a mere transient or 
sojourner, and that ordinarily his intentions regarding the length 
and nature of his stay largely determine his status. It further ap- 
pears that if an alien lives in the United States and has no definite 
intentions as to his stay, he is a resident. 

A. rticle 813 of Regulations 69 contains certain rules of evidence 
which govern in determining whether or not an alien within the 
United States has acquired residence therein within the meaning 
of the Act and provides in part, as follows: 

An alien, by reason of his alienage, is presumed to be a non- 
resident alien. Such presumption may be overcome— 

(2) In other cases by ' * * (b) proof that the alien has 
fded Form 1078 or its equivalent, or (c) proof of acts and statements of an 
alien showing a definite intention to acquire residence in the United States or 
showing that his stay in the United States has been of such an extended nature 
as to constitute him a resident. 

The mere fact, however, that an alien has filed Form 1078 or its 
equivalent does not establish absolutely his status as a resident 
alien; but it will raise a presumption of residence which may be 
rebutted by any proper evidence showing that the alien is, in fact, 
a transient or nonresident, . Evidence which shows that an alien's 
stay in the United States is limited by the immigration laws to a 
comparatively short period would be proper evidence as tending to 
rebut such presumption. 

In an opinion of the Attorney General dated March 1, 1921 (32 
Op. Atty. Gen. , 497, at page 504), it is said that "the distinction 
between a transient and a resident (not domiciled) alien is not so 
much a matter of intention as of length and nature of stay. " The 
Bureau held in 0%ce Decision 197 (C. B. 1, 164) that "if an 
alien has been residing in the United States for as much as one 
year there is a presumption that such alien is a resident of the 
United States and this presumption will be indulged for pur- 
poses of income taxes in the absence of lrnown facts showing that 
the alien is, in fact, a transient. A year's presence in the United 
States by an alien does not, however, estabhsh residence beyond a 
doubt. " In the case of Bonrr&~g v. Burners (24 Fed. (2d), 918 
[C. B. VII-1, 99]), the. court held that Bowring, who was a citizen 
of England but had spent approximately 22 out of 27 years in 
the l nited States, although maintaining at, all times an intention 
to return to England when recalled by his company, was clearly a 
resident alien for income tax purposes. In that case the residence 
was of such duration that it would be dificult to arrive at a dif- 
ferent conclusion, but it is quite improbable that a court would 
hold that an alien whose stay in the United States was limited by 
law to a comparatively short period could have a bona fide intention 
to acquire a residence here. 

In view of the foregoing, this once is of the opinion that an 
alien whose stay in the United States is limited by immigration or 
other laws to a comparatively short period of time must be clasm- 
fied. for income tax purposes, as a nonresident alien in the absence 
of exceptional circumstances which would require or permit a 
different classification. 

C. M. CHAltF. sT, 
General Counsel, Bureau of Interna/ Revenue. 
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I'BECOME TAE. 

Income from»ource» within the United States. 
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VII — 66 — 3884 
T. D. 4u)1 

TREASURY DEPARTMENT) 
oF CoMMlss10%ER oF INTERNAL REvExUE, 

ll'ashington, D. C. 
To Co//eetors of Intnvca/ I7levenue and Others Coneet~ed: 

Article M7(a) of Regulations 62 (added thereto by T. D. 8387, 
C. B. I — 2. p. 158), article 829 of Regulations 65, and article 329 of 
Regulations 69, which contain identical rule=, are hereby amended 
by inserting certain provisions in the third paragraph of subdivision 
(1) between the third and fourth sentences thereof, by adding a new 
subdivision to be numbered (2). and by changing the numbers of the 
present subdivisions (2), (3), and (4) to (3), (4), and (5), respec- 
tivelv. with a corresponding change in the references to such sub- 
divi. =ions. 

The provisions to be inserted in the third paragraph of subdivision 
(1) between the third and fourth sentences are as follows: 

Current a-set» should be decreased by current liabilities and allocated to 
services between the United States and foreign countries and to other services. 
The part allocated to services between the United State. - and foreign countries 
should be based on the proportiou which the gross receipts from . uch services 
bear to the gross receipts from all services. The amount so allocated to»ervices 
between the United State» and foreign countries should be further allocated to 
services rendered within the United States and to services rendered without the 
United State. -. The portion allocable to services rendered within the l. nitcd 
States should be based on the proportion which the expenses incurred within the 
territorial limits of the United States bear to the total expenses incurred in 
services between the United States and foreign countries. 

The new subdivision to be numbered (2) is as follows: 
(2) In computing net income from sources within the United States there 

shall be allowed as deductions from the gross income as determined in accord- 
ance with (1) above, (a) the expeuses of the trausportation bu. incss carried on 
within the United States as determined under (1) above, and (b) the expenses 
determined in accordance with (S) and (4) below. 

H. F. iAIIRES, 
Acting Commissioner of Interna/ Revenue. 

Approved August 24. 1928. 
HE&RY HERRIcl Bown, 

lc'ing secretary of the Treasury. 

SECTIOX 219. — ESTATES XXD TRUSTS. 

ARTICLE 341: Estates and trusts. 

REVE iUE ACT OF 1926. 

VII — 46-3991 
G. C. M. 4596 

where a mill i. silent as to the disposition of income received 
during the period of administration, the laws of the particular 
state iuvolved must bn considered in order to determine whether 
current income or gain on sales of property may be "properly" 
paid or credited to residuary or other legatees during any given 
taxable vear. 
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An opinion is requested upon the following question: 
Where a will 'merely provides for the distribution of bequest 

residue and is silent as to the disposition of income received d g 
ihe period of administration, may the amount paid or credited to 
residuary or other legatees in respect of items pf current income and 

ain r~al~~~d pn the sale pf p~op~rty by the ~~t~t~ be 
a detluction under. section 219(b)8 of the Reven~e Act of 1926~ 

Where a will merely provides for the distributipn of bequests and 
residue and is silent as to the disposition of income received during 
the period of administration the laws of the particular State involved 
must be considered in order to determine whether gain on sales of 
property by the estate, or any other income, may be "properly" paid 
or credited to residua'ry or other legatees during any given taxable 
year. I. T. 2849 (C. 13. VI — 1, 78). See also appeal of' Estate of 
W. S. Tyler (9 B, T, A. , 255). Any income of the estate which u 
properly paid or credited during such year to any legatee, heir, or 
beneficiary is deductible in computing the net income of the estate, 
whether such income is derived from the sale of corpus or otherwise. 

' Section 219(b)8 of the Revenue Act of 1926 makes no distinction in 
this regard between income derived from the sale of corpus and other 
income. (I. T. 2849, supra. ) In the case of trusts, the rule in most 
States (unless the trust deed provides otherwise) is that gain derived 
from the sale of trust corpus must be added to the corpus, and is 
not distributable until the corpus itself is distributed (89 Cyc. , 444), 
and of course such distribution may not occur for many years after 
the gain is realized. In such cases the gain is taxed to the trust as 
an entity. In the case of the estate of a deceased person, on the other' 
hand, the distribution of the corpus of the estate often occurs during 
the same year the gain is realized, and such gain might be paid or 
credited during that year to the beneficiary who is to receive the 
corpus. Unless the will or the laws of the State make such payment 
or credit improper the amount paid or credited is deductible in com- 
puting the net income of the estate. 

C. M. CIIAREsT, 
@endure Co~8el, BIAreeu 0f InfenIII/ Eie'venue. 

ARTIOLE 848: Decedent's estate during adminis- 
tration, 

INCOME TAXES. 

VII — 29 — 8808 
T. D. 4177 

Amendment of article 343, Regulations 45 (1920 edition), 62, 
6o, and 69. 

TREASIIRT DEPARTMENT, 
OFFIGE oI' CQMMlssioNER oF INTERNAL REVENIIE 

Wuslungton, D. C. 
To CoVeotors of Enter~/ Eeeen'tje and Others Concerned: 

In view of the decision of the United States District Court for 
the Southern District of New York in the case of Bankers T~f' Co. 
v. Bo'Ion*8 (28 Fed. (2d)y 941)y and the decision of the Court pf 
Claims in the case of Niohols et a$. v. U. 8. (64 Ct. Cl. , 241), 
in which certiorari was denied by the United States Supreme Court 
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on April 16. 1928, anti the decision of the Board of Tax Appeals in 
the appeal of Dorothy Payne U hitnev straight. executrix (7 B. T. A. , 
177), all to the e6ect that an individual and hi. = estate after his 
death are separate and distinct tasable entities and mu=t be regarded 
as;uch in determining the income of the estate during the period of 
administration as di. --tin~~ished from the individual'=- income during 
his lifetime, Trea: urv Decision 4010 (C. B. VI — 1, 249). amending 
article 343 of Regulations O': Trea. ury Decision 4011 (C. B. YI — 1, 
77). amending article 843 of Regulations 65 and 69, ' and Treasury 
Decision 4012 (C. B. VI — 1. 248) . amending article 343 of Regulations 
45 (1920 edition). are herebv revoked; and article 343 of each of 
the regulations referred to is restored to read as it did prior to the 
promulgation of those Treasury decisions. 

Accordingly. article 343 of Regulations 4o (1920 edition), as 
amended by Treasure Decision 4012, is hereby amended by changing 
the last sentence thereof and the reference directly following to read: 

Where, however, the executor sells property of the estate for more than its 
value at the death of the decedent, the exec=a is iucome taxable to the estate. 
See article 1662. 

Article 348 of Regulations 62. as amended by Treasury Decision 
4010, is hereby amended by changing the last sentence thereof and 
the reference directly following to read: 

Where, hov-ever, the executor sells property of the estate for more than its 
value at the death of the decetlent, the excess is income, or may be capital gain, 
taxable to the estate. See articles Io62 and 1663. 

Articles oo43 of Regulations 65 and 69, as amended by Treasury 
Decision 4011. are hereby amended by changing the third sentence 
from the end thereof and the reference directly following to read: 

Where, however, the executor sells property of the estate for more than its 
value at the death of the decedent, the excess is income, or may be capital gain, 
taxable to the estate. (See article lo94. ) 

In addition to the foregoing. article M3 of each of the regulations 
referred to is further amended by adding after the reference in each 
article a new sentence providing as follows: 

But in the case of a returu of a tlecedent s estate for anv taxable year pre- 
ceding the taxable vear 1923, filed between April 6, 1927. and July 7. 1928, 
inclusive, . -ee section 702 of the Heveuue Xct of 1~ validatin the computation 
of guin or lni. from the sale or other dispositiou of propertv bv the estate, if 
made iu accords»ce with the c&c t or other basis to the decedent, as the case 
may be, of the property sold or disposed of. 

H. F. Alzltzs, 
icting Com~nisst'oner of Internrs/ Revenue. 

Approved tulv 7. 1928. 
A. W. IIzix. ox. 

. iecretc!i y of the TrecEeur~. 

Xovz. — General Counsel's Memorandum 2364 (C. B. VI-2, 26 i and General 
Counsel's llemorandum 270o iC. B. VI — 2, 174) are overruled, in effect, bp 
Treasury Decision 4177. supra. 

37~' — 29 — 10 
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ARTx~ 848: Decedent's estate during adinin- 
is ration. REVENUE ACT OF 1996. 

VII-48-3959 
C. C. M. 4983 

Interest on notes held by a decedent which had accrued as pf 
the date of his death and which was included in hia gross estate for 
estate tax purposes can not also be held to be income tp his estate. 
Solicitor's Memorandum 8256 (C. B. IV-1, 186) in sp far as it ia 
in conliict with this opinion is overnQed. 

An opinion is requested relative to the tax'liability of the estate of 
A, deceased, for the year 1927. 

It appears that the decedent died on February —, 1927, on which 
date Chere was "due" him from the M Company, on sundry notes, 
the amount of 15m dollars, plus interest to date of death amounting 
to 69 dollars, the total of which sums, namely, 21' dollars, was 
included as part of his gross estate for estate tax purposes and estate 
tax paid thereon. 

During the year 1927 the M Company paid the total amount of 
the "delinquent" interest, together with interest amounting to z 
dollars, which accrued on said 15' dollars subsequent to date of 
death. 

The question js whether, in the income tax return for the estate for 
the year 1927, the executor should include the total amount of interest 
received, or only that portion of it which accrued subsequent to date 
of death. It, is contended, on the authority of. Solicitor's Memo- 
randum 8256 (C. B. IV — 1, 186), that the interest in the amount of 
6a dollars, "due" the decedent as of the date of his death, must be 
included as part of the income of the estate, in spite of the fact 
that it had been included as part of Che gross estate for estate tax 
purposes. 

In Safe Dep t ck Tnsst Co. oj' Balt&nore, Lxecutor of Estate of 
Eobert H. J'enkins, v. Un~ted States (Court of Claims, November 7. 
1927), the testator owned bonds, notes, mortgages, ethic. The total 
amount of unpaid interest accrued thereon, if apportioned down to the 
CIay of the testator's death, was on the date of his death, $N, 568. 69. 
This exact amount was included as' part of his gross estate for estate 
tax purposes, as being the value at his death of said accrued interest 
The interest was later paid to his executor. The parties agreed that 
the case was Co be controlled by the decision to be reached in 1Vichols 
v. Umitecl States, which latter case was then before the Court of 
Claims. The coul't held, in accord with its decision in E2chols v. 
United States, that the interest was not income to decedent's estate. 

In view of Che foregoing, it is evident that the interest in the amount 
of 6z dollars, which it is stated was "due" the decedent as of the 
date of his death, and which in any event had accrued as of the date 
of his death, and which was included in his gross estate for estate tax 
purposes, can not also be held to be income to his estate. &olicjtor's 
Memorandum 8256, supra, , in so far as it is in conflict with this 
opinion, is overruled. 

C M. CHAREsT 
General Condense/, Bareass o j Internal Ree~emce. 
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REVEXEE LCT OF 1926. 
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VII — 43-3960 
I. T. 2435 

I T. 2166 {C B IV — 1, 189) is revoked in so far as it is in conflict 
with General Counsel's Memorandum 4988, page 186. 

ARTIc~ 3431 Decedent's estate during administration. 

REVEXEE XCT OP 1926. 

Basis for determining gain or loss in ease of installment notes 
originally received by decedent and collected by his estate or next of 
kin after distribution. (See G. C. M. 5060, page 64. ) 

ABTlcxx 346: Stock bonus, pension, or profit- 
sharing trust. 

(Also Section 216, Article 801. ) 
REVE%EX XCT OP 1926. 

VII — 41 — 3926 
G. C. il. 4875 

Under a prost-sharing plan a corporation allotted in the earn of 
one of its einployees certain shares of stock as a bonus for the vears 
1923 to 1926, which, however, were not issued to hun but were held 
in trust by a prost-sharing cominittee, certificates of ceufitimml 
interest being issued to the employee. While it +as provided that 
pri~ r to deliverv of the stock the employee should be entitled to r 
ceive the amount of dividends decIai~ thereon he was not a stocl= 
holder in the corporation until the delivery of the stocl-. In 1927 
certain shares of stock were distributed by the corporation to the 
committee as a stock dividend, and the emplovee received from the 
coinnuttee a proportionate share thereof. 

Held, that as no contributions to the ti~t fund were made by the 
employee the entire amount. of =tock di=tributed to him represents 
income for the year of receipt to the extent of its fair market value. 
The amount received constitutes a distribution of the corpus of 
the fund and can not be classified as a dividend under section 
216(a) of the Revenue Act of 1926. 

An opinion is requested as to whether income was realized by A, 
during the year 1927. from the receipt of y shares of stock of the 
M Company in connection with a profit-sharing plan of the corpo- 
ration under the facts hereinafter stated. 

It appears that the taxpayer was an employee of the M Company 
and a= such was allotted 2. 5y shares of stock of the corporation as a 
bonus or bonuses for the vears 1928 to 1926. Such stocl- was not 
is. ued, however, to the taxpayer but was held by a. profi-sharing 
committee, certificates of eo~iditional interest being issued to the 
employee. In 1927 y shares of stock were issued as a stock dividend 
on the 2. 5y shares so held by the conimittee, and such shares were 
actually distributed by the committee to the emplovee in that year. 

'fhe . tated purpose of the profit-sharing plan of the M Companv 
is to accord to employees of the corporation and those activelv 
engaged in the conduct of its business, who by their ability, industry, 
and loyalty contribute in an unusual degree to the success of the 
corporation, participation in the profits of the corporation as special 
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compensation for such contributions, and thus to stimulate a con- 
tinuance of same. This purpose is eRected by setting aside in the 
month of February in each year a portion of the net profits of the 
corporation for the preceding calendar year as such profits shall be 
ascertained and declared by the board of directors. The fund so 
created is to be distributed among the employees of the corporation 
and those actively engaged in the conduct of its business as outlined 
hereafter. No contributions to the fund are made by the employees. 
Any employee of the corporation and any person actively engaged 
in the conduct of its business who shall have been in the regular and 
continuous employ of the corporation or who shall have been actively 
engaged in the conduct of its business for the term of one year or 
more, and who by his ability, industry, and loyalty has, in the judg- 
ment of the committee, rendered services which have contributed in 
an unusual degree to the success of the corporation, is entitled to 
share in the distribution of the fund. 

The distribution of the fund shall be made by a committee of three 
stockholders to be elected for that purpose at the annual meeting of 
the corporation. Said committee shall have power to fill vacancies 
in its number occurring before the next annual meeting of the cor- 
poration. The members of the committee shall not be eligible, either 
as officers, employees, or otherwise, to share in such distribution. The 
committee shall inform itself by inquiry of the diRerent departments 
of the corporation as to any service rendered to the corporation of the 
kind and character mentioned above by any employee or other person 
actively engaged in the conduct of its business, and shall thereupon 
make distribution of said fund in the manner hereinafter stated 
among such persons and employees in proportion to the value and 
importance to the corporation of the services so rendered by them 
respectively. The determination of' the committee with respect to 
the persons and employees who have rendered such services and the 
relative value thereof to the corporation shall be final and conclusive. 
No person or employee shall be entitled to share in such distribution 
who has not in the judgment of the committee renderecl services of 
the character hereinbefore mentioned during the year on account of 
which the distribution is made. The distribution shall be made 
wholly in cash, or partly in cash and partly in the capital stock of the 
corporation, either common or preferred, as the committee shall 
determine. The committee shall have authority to invest so much of 
said fund in the purchase of such stock as it shall determine to dis- 
tribute in stock instead of cash. Such stock may, in the discretion of 
the committee, be delivered to the beneficiaries at once, or may be 
held in whole or in part by the committee for a period not to exceed 
five years, subject to forfeiture in case the beneficiary voluntarily 
quits the service of the corporation or is discharged for good cause, 
of which the committee shall be the judges. Any forfeited stock 
shall be distributed at the end of the period for which it is held pro 
rata among the employees and persons of the same class who have 
continued in the service of the corporation to the end of the pei'iod 
and are then in good standing. In case any beneficiary for whom 
stock is held shall die or become permanently disabled while in the 
service of the corporation or shall be retired under any pension plan, 
such stock shall thereupon be delivered to him or his estate, A 



139 ['219 Art. 846. 

beneficiary for whom such stock is held shall be entitled to all divi- 
dends declared thereon while he continues in the service of the 
corporation, 

The amount of stock awarded under this profit-sharing plan is 
represented by a nontransferable -certificate of conditional interest. , 

" 
reading in part as follows: 

This is to certify that — shares of common stock of the M Company 
(hereinafter called the company) of the par value of one hundred dollars 
(8100. 00) each, are now held by the profit-sharing committee of the company 
(hereinafter called the committee i for the account of (hereinafter 
called the employee) under and pursuant to the profit-sharing plan of the com- 
pany and the a~ard made by the committee in the month of February, 1927, for 
the vear 1926. Said tock was awarded upon, and is held by the committee 
. ubject to, the following terms and condition. , viz: 

1. If the employee remains continuously in the service of the company for 
the period of five years, or until January 1, 1932, and during all of such period 
renders faithful and satisfactory service to the company, then as soon after 
January 1. 1932, as may be practicable, and upon the surrender of thi- cer- 
tificate, the committee will assign, transfer, and deliver to him as his property 
the shares of stock hereinabove referred to. 

2. I. util the delivery of uch shares and while the employee remain- in the 
"ervice of the companv, he shall be entitled to receive and the committee will 
pav him the dividends, if any, declared upon the shares of stocl- referred to in 
this certificate. 

Then there follow certain other conditions as to forfeiture, death, 
etc. 

In order to arrive at the proper solution of the question submitted 
it is necessarv to consider the legal effect of the profit. -sharing plan. 
Although the award to the employee is based upon ability, industrv, 
and lox-alty manife. ted in an unusual degree by the employee in the 
past. it is also made to stimulate a continuance of the same in the 
futuie. Consequently. the stock is not delivered to the employee 
when it is awardecl, but instead he receives a certificate of nrnctit~L 
interest as outlined above certifying that the stock is held for his 
account. As a prerequisite to the full possession and ownership of 
the stock it is necessary that the employee remain in the service of the 
corporation for a period of five years or untif January 1. 198'~. and 
during that period render faithful and satisfactory service. until 
tliese conditions are fulfilled the employee is not the owner of the 
. -tock which is awarded, even though under the profit-sharing plan 
he is permitted to receive the dividends thereon. 

In I. T. 1891 (C. 8. III — 1, 1M) it was held under the Revenue Act 
of 1918 in a similar case that inasmuch as title to a particular award 
of stock did not pass to the employee until the erpiration of five vears 
he was not a stockholder. After citing Xoik v. PmaiJic Roltiiig- ViLL 

Co. (1887) (30 Fed. . 4&'1) and C'eai hart v. ~'tancLai'd tutee j Cai (. 0. 
(1909) (&o8 Pa. , 385; 72 Atl. , 099). that opinion reads in part as 
follows: 

Similarly, it is said in Fletcher, Corporations. at pages 514S-o749: 
"In order that a certificate may be regarded as issued. so as to confer 

rights, it must have been delivered. So there is no issuance of a certificate 
where it i never detached from the stock book, although the blanks therein 
are properly filled up, if the perso~ whose name is inserted therein has no 

control over the books of the company. " 
To the same effect is Ivolcott v. T", aldsjein (1916) (86 'X. J. Eq. , 68, pl 

Atl. , 961). 
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These eases indicate that in the instant case bonus stock does not belong 
to the employee at the time of the award, 

I&"rom the foregoing it is evident that the employee in the instant 
case is not a stockholder in the corporation by reason of the stock 
ho~us award until the conditions set forth in the certificate of condi- 
tional interest have been fulfilled and the stock delivered, regardless 
of the fact that he is permitted to receive the dividends declared 
thereon during the period the stock is held by the profit-sharing 
committee. 

Section 219 (f) of the Revenue Act of 1926 provides as foHows: 
A trust created by an employer as a part. of a stock bonus, pension, or profit- 

sharing plan for the exclusive benefit of some or all of his employees, to which 
contributions are made by such employer, or employees, or both, for the purpose 
of distributing to such employees the earnings and principal of the fund 
accumulated by the trust iu accordance with such plan, shall not be taxable 
under this section, but the amount actually dist. ributed or made available to any 
distributee shall be taxable to him in the year in which so distributed or made 
available to the extent that it exceeds the amounts paid in by him. Such 
distributees shall for the purpose of the normal tax be allowed as credits such 
part of the amount so distributed or made available as represents the items 
specified in subdivision (a) and (b) of section 216. 

Section 216(a) of the Revenue A. ct of 1926 provides as follows: 
For the purpose of the normal tax only there shall be allowed the following 

credits: 
(s. ) The amount received as dividends (1) from a domestic corporation other 

than a corporation entitled to the benefits of section 262, and other than a 
corporation organized under the China Trade Xet, 1922 

It seems clear from an examination of the profit-sharing plan as 
outlined above that a trust was created by the corporation for the 
exclusive benefit of its employees. Xo particular form of words is 
required to create a trust, and whether one exists is to be ascertained, 
from the intention of the parties as manifested by the words used 
a, nd the circumstances of the particular case. If it appear to be the 
intention of the parties, from the whole instrument creating it, that 
the property conveyed is to be held or dealt with for the benefit of 
another, a court of equity will affix to it the character of a trust and 
impose corresponding duties on the party receiving the title, if it 
be capable of lawful enforcement. In determining whether or not 
a trust has been created, courts will take into consideration the 
situation and relations of the parties, the character of the property, 
and the purpose which the settlor had in view in making the declara- 
tion. It j. s sufilcient if the language shows that the settlor intended 
to create a trust, and clearly points out the property, the beneficiary, 
and the disposition to bc made of the property. The use of the word 
"trust "or "trustee "is not essential to the creation of a trust, . Those 
words have, it is true, a defined and technical meaning and are more 
generally as well as more properly used, but, it is well settled that 
there is no magic in particular words, and any language which 
satisfactorily indicates an intention to create a trust will be sufBcient. 
(26 R. C. I . , sec. 18. ) 

In view of the foregoing, it is the opinion of this o%ce that a trust 
was created within the meaning of section 219(f) of the Revenue Act 
of 1926. The profit-sharing committee as trustee was the stockholder 
and held for the account of the taxpayer 2. 5y shares of stock of the 
corporation with respect to which it received y shares of stock as a stock 
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dividend. It is of course true that the Supreme Court has held in 
Eisner v. 3facomber (252 U. S. , 189; T. D. 8010, C. H. 3, 25) that 
a stock dividend distributed by a corporation to its stockholders is not 
income within the sixteenth amendment, ancl likewise it is provided 
in section 201(f) of the Revenue Act of 1926 that a stock dividend 
shalI not be subject to tax. However, the question here is not whether 
the stockholder, which is the profit-sharing committee, received any 
income by reason of the stock dividend, but i~ hether aii employee of 
the corporation who is not a stockholder and who has only a condi- 
tional interest in stock of the corporation received income by reason 
of the distribution to him of what was a stock di -idend to the profit- 
sharing committee. In Eisner v. iVacomber, supra, it ivas pointed out 
that a stock dividend is no more than a book adjustment, in essence 
not a dividend. In order to make the adjustment a charge is made 
against surplus account, with a corresponding credit to capital stock 
account equal to the proposed dividend. It does not alter the pre- 
existing proportionate interest of any shareholder. The new certifii- 
cates simply increase the number of shares, with consequent dilution 
of the value of each share, the capital interest remaining the same. 
After the stock dividend there was thus held for the account of the 
taxpayer 8. 5y shares of stock instead of 2. 5y shares. If the com- 
mittee had made no distribution of the stock received as a stock divi- 
dend the taxpavcr would, at the encl of five years, or on January 1, 
1982, have received 8. 5y shares of stock, and not until then would 
such stock have been considered income in the form of compensation 
for services rendered, But, apparently in pursuance of the provisions 
contained in the certificates of conditional interest to the effect that 
the employees shall be entitled to receive and the committee will pay 
him the clividends declared upon the stock represented by the certifii- 
cates of conditional interest, the committee distributed to the taxpayer 
the y shares of stock received as a stock dividend, which in fact 
formed a part of the corpus of the trust fund. Thus the taxpayer 
received in 1927 part of the additional compensation that, he otherwise 
would have ultimately received at the end ot tlie stipulated period. 

It is provided in section 219(f), supra, that a trust, created as a 
part of a stock bonus or profit-sharing plan shall not be taxable, but 
the amount actually distributed to any distributee shall be taxable 
to him in the year in which distributed to the extent that it exceeds the 
amount paid in by him. In the instant case, inasmuch as no contribu- 
tions to the trust fund were made by the employee, the entire amount 
of stock distributed to him represents income for the year of receipt 
to the extent, of its fair market value. 

As the amount received constitutes a distribution of the corpus of 
the fund, it can not be classified as a dividend item coming within 
the purview of section 216(a) so as to permit the distributee to receive 
a credit thereon for the purpose of normal tax. 

C. II. CicmEST, 
General Counae/, Bureau, of. Internal Eevenue. 
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ARTlcLE 847: Income of trusts taxable to 
grantor. 

REVENUE ACT OP 1926. 

VII — 81 — 8880 
6. C. M. 4208 

In two trust instrumenis executed by the taxpayer it is declared 
that he holds the property embra. ced therein (1) until the ex- 
piration of — years from the dates thereof or (2) until the death 
of the beneficiary or (3) until the death of the declarant, which- 
ever of said events shall first occur, to collect the income thereof 
and to apply the same to the use of the beneficiary. Both trust 
instruments provide that the declarant may at any time appoint a 
successor trustee, deliver the trust property to him, and in such 
case may restrict, increase, or modify the powers of the successor. 

Held, the trust instruments do not create trusts which are within 
section 219(g) of the Revenue Act of 1926 but establish distribut- 
able trusts the income from which is taxable to the beneficiary. 

An opinion is requested as to whether two trust instruments exe- 
cuted October —, 1925, and November —, 1925, respectively, by A, 
create trusts which are within section 219(g) of the Revenue Act 
of 1926 or establish distributable trusts the income from which is 
taxable to the beneficiary. 

Section 219(g), supra, reads as follows: 
Ssc. 219. (g) Where the grantor of a trust has, at any time during the tax- 

able year, either alone or in conjunction with any person not a beneficiary of the 
trust, the power to revest in himself title to any part of the corpus of the trust, 
then the income of such part of the trust for such taxable year shall be included 
in computing the net income of the grantor. 

The two trust instruments are practically identical except for the 
length of duration of the trust and the property embraced therein. 
8 is the beneficiary in each trust. The pertinent clauses are as 
f olio ws: 

First: The declarant holds for the purposes and upon the trusts hereinafter 
set forth the moneys and securities specified in schedule A hereto. 

The trusts on ivhich the declar:int holds the trust estate are: 
(c) To hold the trust estate (1) until the expiration of — years from the 

date hereof' or (2) until the deatli of the beiieficiary or (3) until the death of 
the declarant, whichever of said three events shall first occur, and collect the 
income thereof, and to apply the same to the use of the beneficiary. 

Third: The declarant niay retain ary security specified in schedule A, and 
may invest, exchange, and from time to time reinvest the principal of the i. rust 
estate in such bonds and i * * stocks "" * * as tlie declarant in his 
uncontrolled discretion may deem wise, whether trustee's investments or not. 

Fourth: The declarant may at any time in his discretion appoint a trustee 
or trustees of the trusts declared in this declaration of trust and deliver the 
trust estate to such appointee or appointees. The declarant may by any such 
instrument of appointment restrict, increase, or modify the powers of such 
appointee or appointees as trustee or trustees under this declaration of trust, 
but unless by the instrument of appointment expressly conferred, such appointee 
or appointees, while autliorized to retain any securities specified in schedule A 
or any securities in which the declarant may have invested the trust estate, 
shall not have power to reinvest the trust estate in other securities than those 
in whiih trustees may at the time be authorized by law to reinvest trust 
funds. 

It has been suggested that the word "retain" in the third clause 
above quoted may give the declarant such power over the securities 
in the trust that he could revest in himself beneficial title to any part 
of the corpus. 

In the opinion of this office the ivord "retain" does not have such 
effect. The taxpayer has already declared himself trustee of the 
securities in a prior clause, and the natural inference is, therefore, 
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that he has po~er to "retain" the securities as ti u='tee. not as bene- 
ficial owner. The third paragraph, as a whole. moreover. indicates 
that the word - retain" was used to make it entirely clear that though 
the . -. ecui ities of which the taxpayer has declared liimself tru tee 'ay 
not be those authorized by law for the investment of trust funds. the 
declarant may. nevertheless. in his discretion, either retain tho=e 
identical securities for the tru t. or ex hange them for others. which 
also need not be authorized by law for trustee's investments. In 
other words, there is to be no obligation on the trustee to get rid 
of the securities simply because they are not authorized bv law for 
tru=t funds. 

This interpretation is borne out by the fourth paragraph. which 
provides in effect that if tlie declarant appoints a. new tru. -tee such 
trustee, ~bile authorized to retain for the trust any securities turr ed 
over to him by the declarant (even though they are not authorized 
bv law for trust funds). shall not have po~er to invest in any new 
securities not authorized by la+ for trust funds unless such poli-er is 
expressly granted in the instrument of appointment. In other word=-, 
the declarant wishes to make it clear that while he is willing to trust 
his own judgment as to investment. —. outside the field of thos author- 
ized bv law. the trust instrument should not be interpreted as i i!t- 
ing such discretion in advance to successor trustees. They. miiv re- 
tain the securities the declarant has invested in. but as to new ones 
they mu=t be guided by law unless tlie declarant expressly grants 
them ~ider powers. If the third and fourtll para''aph are read 
together it seems clear that in each clause the word "retain" means 
retain as trustee, and not beneficially. and gives no po~er to the 
declarant to become the o~ner of the triist property in his own right. 

It may be contended. ho~ever. that the right of the declar;int, 
under the fourth paragraph, to re:trict. increa=-e, or modify the 
powers of an appointee as trustee gives the declarant the power to 
direct such appointee to turn the corpus over to the declarant, as 
beneficial owner. or pay the declarant the income therefrom. But 
this right of the declarant to restrict, increa. e. or modify the powers 
of a a!ice. -sor trustee must be construed in the light of the ~hole 
trust insti-ument, and particularlv in relation to the paragraph in 
which the right is given. In a prior portion of the instrunient the 
declarant has stated in unqualified terms thiit the purpose of the 
trust is to hold the securities, collect the income thereof, and apply 
it to the use of the beneficiary. Later in the instrument the declarant 
is given the right to appoint a successor trustee and to restrict. in- 
crea=e. or modify his pov ei c, but the subject niatter of the para- 
graph indicates that the word "powers" refer= to the powers of the 
trustee wi'h respect to the manner in which the trust fund i= to be 
invested. and not to a power to alter the whole purpose of the trust 
as unequivocallv declared in a prior part of the instrument. In- 
deed, as the terms are ordinarilv used, the powers" of a trii-. tee 
are one thing and the nature. object. or purpose of the trust is 
another. A trustee does not usually have ihe right to change the 
purpose of a trust. and it is not customarv to think of such a ri -ht 

«s being one of the trustee'. -. "powers. " 
i ~ee 89 (. 'yc. . pp. 290. ". '1. ) 

Therefore. unles. the manner in which the right is conferreil seems 
atlirniativcly to indicate . -uch an intent. it woiild seem that the right 
retained by declarant to alter the "powers" of a succc=sor tru tee 
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would not include the right to change the purpose of the trust or 
revoke it altogether. 

In the instant case far from affirmatively showing such an intent, 
the subject matter of the paragraph in which the right is conferred, 
together with the subject matter of the instrument as a whole, tends 
to indicate that it was not intended to confer such a broad right. 
In view of the diligence with which courts protect the interests of 
beneficiaries under trust. instruments, it is difiicult to conceive that 
any court, in a contest between the beneficiary and the trustee over 
the meaning of this clause, vvould hold that the declarant could 
deprive the beneficiary of her income in such a roundabout and 
unusual fashion when a much more obvious interpretation would 
secure her continued enjoyment of the benefits of the trust. 

In view of the foregoing, this once is of opinion that the trusts 
are distributable trusts, the income from which is taxable to the 
beneficiary. 

C. M. CII~sT, 
General Counsel, Bureau of Inferna/ Revenue. 

SECTION 225. — FIDUCIARY RETURNS. 

ARTIGLE 421: Fiduciary returns. 
(Also Section 289, Article 621. ) 

VII — 51 — 4085 
6. C. M. 4421 

REvENCE ACTS OE 1924 AND 1926. 

The trustees under a will were required to pay the, net income 
from the trust estate to a life beneficiary. A corporation was or- 
ganized for convenience in handling the trust property, and its 
stock was issued in exchange for the securities constituting the 
corpus of the trust. The trustees continued to act as trustees, the 
corporation not being substituted as trustee. 

Held, the corporation should file regular corporation returns; and 
the trust should file returns showing the amount distributable to 
the beneficiary if there is income sutficient in amount to require 
the filing of a return. 

Under the will of A, deceased, a certain portion of his estate was 
bequeathed to B and C, as trustees, who were required to pay the 
net income therefrom to D during her natural life. Prior to 1924 
B and C, as trustees for D, filed fiduciary returns. On December —, 
1923, the M Company, a corporation, was organized for the con- 
venience of the trustees in handling the trust property. The out- 
standing stock of the M Company, consisting only of a nominal 
amount, all of which is held by the trustees, B and C, was issued in 
exchange for the securities constituting the corpus of the trust, so 
that from and after December 81, 1928, the trust property consisted 
solely of stock of the M Company. The M Company was not sub- 
stituted as trustee, but B and C continued to act in that capacity 
during all of the period under consideration. Returns were made for 
the M Company for 1924 and 1925, but the trustees did not make 
fiduciary returns for those years, it being evidently the thought of 
the trustees that the returns made for the corporation were suRcient 
for the purposes of the trust estate also, 
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The question is presented as to what returns were required to be 
flled for 1924 ancl 192&. 

Section 280 of the Revenue Acts of 1924 and 1926 impo e. - an 
income tax at a fisecl rate upon the net income of every corporation 
except the corporations described in section 281 of the same A. cts. 
which section exempts certain corporations from taxation. The 
M Company, however. verv clearly is not exempt under anv of the 
provisions of section 281. It is quite evident. therefore, that the 
M Company is a taxable corporation and. as provided by section 
289 of the 1924 and 1926 Revenue Acts, was required to make a 
corporation income tax return for each of the vears 1924 ancl 1925. 
This is true irrespective of whether the trustees may also be required 
to make and file fiduciary returns for the same years; irrespective of 
the income from the trust property which D should report in her 
indiridual return; and irrespective of whether the corporation was in 
receipt of any taxable income. 

Should B and C. as trustees, have filed fiduciary returns corering 
the same years? As before mentioned, it was evidently the thought 
of the trustees that the returns made for the 3f Company were suf- 
ficient for the purposes of the trust estate also. It is to be. noted that 
the If Company was never substitutecl as trustee of the property from 
which D is entitled to receive the income but, on the contrary. that B 
and C during all the period under consideration continued to act 
as such -trustees. It was in their capacity as such trustees that B 
and C exchanged the securities, which hacl theretofore constituted the 
corpus of the trust, for the stock of the Af Company, so that the rela- 
tionship which the trust had to the corporation was that of a stock- 
holder. There is no warrant for treating the returns of the 4I Com- 
pany a: sufiicient for the purposes of the trust e. tate also. even 
though the trustee. : held all of the outstancling stock of the corpora- 
tion. For income tax purposes the lf Company was one entitv and 
should file regular corporation income tax returns: the trust estate 
was a separate and distinct entitv. and for each year that there 
was income sufficient in amount to require the filing of a return. the 
trustees should file a fiduciary return showing therein, among other 
things, the amount which is distributable to the beneficiarv. 

From and after December 81. 1928, the corpus of the trust con- 
sisted =. olelr of the capital stock of the M Companv. a domestic 
corporation engaged in buying and selling stock, bonds. and other 
securities. It appear=-. therefore. that the income which the trustee= 
receired was principally dividends on the stock of that company. 
Such dividends were income in the hands of the trustees which was 
distributable to the beneficiary and therefore should be reported 
by her in her individual return as income subject to surtax whether 
actually distributed to her or not. 

C. &f. C~sr, 
General Counee/, Bureau of Iniennal Eevenue. 
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PART III. — CORPORATIONS. 

SECTION 280. — TAN ON CORPORATIONS. 

ARvrcr. z 503: Corporations liable to tax. 
(Also Section 289, Article 621. ) 

REVEVUE ACT OF 1926. 

VII — 37 — 3891 
I. T. 2431 

Section 22 of the Aet of March 1, 1879 (20 Stat. L. , 35), which 
provides that no tax shall be assessed, or collected, or pairl into 
the Treasury, on account of a bank that has ceased to do business 
on aeeount of insolvency or bankruptcy, is not applicable so as 
to exempt a corporation from payment of income tax, where 
the receiver of the bank foreclosed on its capital stock held as 
collateral for a loan, anrl thereafter collected rents as the owner 
of the capital stock of the corporation. 

Under the laws of Oregon the corporation was not rlivested 
of title to its assets during the period from the date of the 
revocation of its articles of incorporation in January, 1925, to 
the date in October, 1927, whe« its charter was restored. The 
return as filed for the calendar year 1927 was correct and it 
should not be amended so as to cover only the period from the date 
of the restoration of the charter to December 31, 1927. 

Advice is requested relative to the M Company's claim of exemp- 
tion from tax under the Act of March 1, 1879, chapter' 125, section 
22. It is also claimed that the M Company was not in existence from 
January —, 1925, to October —, 1927, and accordingly the return 
for 1927 should not cover income received rluring that period. 

An examination of the evidence discloses that the articles of 
incorporation of the M Company were revoked by a proclamation 
of the governor of the State of Oregon dated January —, 1925. 
All of the M Company's capital stock had been pledged to the 0 
Bank as collateral securitv for a loan evidenced by a promissory 
note in the sum of 5x dollars. The bank suspended on April —, 
1927, on account of insolvency. The receiver of the bank foreclosed 
against the collateral, became the owner' of the capital stock, and on 
October —, 1927, had the M Company restored to its franchises and 
privileges for the purpose of liquidating its affairs and paying the 
;;mount due the insolvent 0 Bank. The receiver holds the oflice of 
president of the M Company and is collecting rents from the prop- 
erty of the M Company as owner of the capital stock and as mort- 
gagee in possession, having acquired a mortgage aga. inst the property 
in the amount of 7x dollars. The only asset of the M Company 
consists of two lots, being the property referred to as under the 
control of the receiver. The 0 Bank being insolvent, payment of 
income tax on the M Company's income would diminish the assets 
of the bank necessary to pa. y depositors. 

Section 22 of the Act of March 1, 1879 (20 Stat. L. , 851), pro- 
vides as follows: 

That whenever and after any bank has ceased to do business by reason 
of insolvency or bankruptcy, no tax shall be assessed or collected, or paid. into 
the Treasury of the United States, on account of such bank, which shall 
diminish the assets thereof necessary for the full payment of all its depositors; 
a, nd such tax shall be abated from such national banks as are found by the 
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Comptroller of Currency to be insolvent; and the Commissioner of Internal 
Revenue, when the facts shall so appear to him, is authorized to remit so much 
«s»d tax against insolvent State and savings banks as shall be found to 
affect claims of their depositors. 

It will be noted that the prohibition contained in the above- 
quoted excerpt is restricted to assessment, collection, or payment of 
any tax "on account of such bank. " In the instant case the tax is 
not assessed or collected, or paid, on account of the 0 Bank. It is 
the M Company against which the tax was assessed and on whose 
account collection is sought. It is therefore held that section 22 
of the Act, of March 1, 1879, is not applicable to the facts in this 
case and the claim f' or exemption from tax is accordingly not 
allowable. 

Relative to the claim that the M Company's return filed February 
—, 1928, for the calendar year 1927 should be amended to cover only 
the. period from October —, 1927, the date on which its charter was 
restored& to December 31, 1927, inclusive, this OSce construes sec- 
tion 6875 of the Oregon statutes, as amended by chapter 340 of the 
General Laws of Oregon, 1927, as authority for the conclusion that 
the dissolution of the M Company on January —, 1925, did not 
divest it of its title to the asset» above mentioned. Inasmuch as the 
legal title to such property remained in the corporation during the 
interval between the date of its dissolution and the restoration of 
its charter, it, follows that any rent paid for the use and occupancy 
of such property was income to the M Company, so that the return 
as filed was the proper return required by law. 

SECTION 231. — CONDITIONAI. AViD OTHER 
KXKMPTIONS OF CORPORATIONS. 

ARTIOLE 511: Proof of exemption. 
(Also Section 218(b), Article 87. ) 

REvEAEE ACT Or 1926 AND PRIOR ACTs. 

VII-46-3992 
I T 2436 

In 1911 the city Of R authorized the R Board of Trade to form 
a joint stock company to erect a building to be used as a market 
place and auditoriunn The taxpayer company was organized, and 
a building was erected on a plot of, rou»d owned by the city. The 
company operates in the saine manner as any company would that 
was carrying on business for its own benefit. After the payment 
of dividends and expenses all income remaining is turued over to 
the city to be used i» retiring outstanding capital stock. After all 
capital stock has been retired, title to the assets of the company 
will be vested in the city of R. 

Iield, that the taxpayer is not exempt: as a holding company uiider 
the provisions of section 231(13) of the Reven»e Act of 1926 ancl 
corresponding sections of prior Revenue Acts. No tax could legally 
be levied upon such portion of the income received for the years 
1022 and 1923 as was, according to the contract, payable to the 
city of R. The taxes paid' for 1024, 1925, aud 1926 are legally 
refuudable to the city of R in an aniount which bears the same 
relation to the amount of the tax a. the amount which (but for 
the imposition of the tax) would have accrued directly to or for 
the use of the city of R bears to the amount of the net income from 
the operation of such public utility for each taxable year. 
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A. dvice is requested as to whether the M Company is entitled to 
refunds of income taxes for the calendar years 1922, 1928, 1924& 1925z 
and 1926. Kach of the refund claims is based upon the coniention 
that the corporation is exempt from income tax under the provisions 
of section 281(18) of the Revenue Act of 1926 and corresponding 
sections of prior Revenue Acts. 

It appears that the city. of R owned a plot of ground on which there 
was a market building. In 1911, due to popular demand for a mod- 
ern building, the city passed an ordinance whereby the R Board 
of Trade was authorized to form a joint stock company. for the 
purpose of erecting a suitable building to be used as a market place 
and auditorium. As a result the company v as organized, stock was 
sold to many of the citizens of R, and the building was erected and 
operated as a market. The evidence shows that the company oper- 
ates in exactly the same manner as any company would that was 
carrying on operations for its own benefit. Meetings of the stock- 
holders may be called by the board of directors at any time or by 
the holders of one-tenth in value of the capital stock. The manage- 
ment of the company's affairs is vested in a board of directors con- 
sisting of nine members elected from its stockholders, three of whom 
are elected by the city council. Under the provisions of the ordi- 
nance authorizing the R Board of Trade to form the M Company, it 
is set forth that the capital stock is to pay — per cent dividends, that 
income remaining after the payment of dividends and necessary ex- 
penses is to be ttzrned over to the city of R, and that such income is 
to be used by the city in retiring aH or any part of the outstanding 
capital stock. Of the total issue of 5y shares, y shares have been 
retired in the manner stated. After all the capital stock has been 
retired, title to the assets of thc corporation will be vested in the 
city of R. 

It is apparent that the company does not, qualify for exemption as 
a liolding company under section 281(18) of the Revenue Act of 1926 
and corresponding sections of prior Revenue Acts, inasmuch as its 
activities and the purposes for which it was forined are much broader 
than those stated in the section of the statute referred to, which con- 
teinplates the exeniption of those corporations organized for the pur- 
pose of holding title io property, collecting income therefrom, and 
turning over such income, less expenses, to an organization which is 
ii. self exempt. The Bureau has consistently held that where a cor- 
poration which might otherwise be exempt as a holding conipany 
engages in an activity which is not in connection with or incidental 
to the upkeep of its property', such activity will operate to defeat 
exemption. 

A. further question arises as to the e8ect of the second paragiaph 
of section 218(b) 7 of the Revenue Acts of 1921, 1924, and 1926 
second paragraph of section 218(b)7 of the Revenue Act of 1921 
provides as follows: 

Whenever anv State, Territory, or the District of Columbia, or azzy political 
subdivision of a State or Territory, prior to September 8, 1916 entpzed zn 
good faith into a contract with any person, the object and purpose of which jv 
to acquire, construct, operate, or maintain a public utility, no tax shall be l~viezl 
under the provisions of this title upon the income derived from the operatiozz o f 
such public utility, so far as the payment thereof will impose a loss or burdezz 
upou such State, Territory, District of Columbia, or political subdivision; b~g 
this provision is not intended and shall not be construed to confer upon such 
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person any Snancial gain or exemption or to relieve such person from the pay- 
ment of a tax as provided for in this title upon the part or portion of such 
income to which such person is entitled under such contract. 

Inasmuch as it appears that the city of R, prior to September 8, 
1916, entered in good faith into a contract with the M Company the 
object of which was to acquire, construct, or operate a building to be 
used as a market place and auditorium, a public utility. no tax could 
legally be levied upon such portion of the income received for the 
years 1922 and 1923 as was, according to the contract, payable to the 
city. The claims for refund, however, appear to be based upon the 
theory that all of the income for those years was exempt. They 
should be denied to the extent that the tax was upon income vvltich 
the taxpayer was entitled to retain under the contract and should be 
allowed to the extent that the tax was upon income which under the 
contract was payable to the city. 

The second paraglaph of section 213(b)7 of the Revenue Acts of 
1924 and 1926, under which the taxes for 1924, 1925, and 1926 were 
levied, provides in part as follows: 

Whenever any State, Territory, or the District of Columbia, or any political 
subdivision of a State or Territory, prior to September 8, 1916, entered in good 
faith into a contract with any person, the object and purpose of which is to 
acquire, construct, operate, or maintain a public utility— 

(A) If by the terms of such contract the tax imposed by this title is to be 
paid out of the proceeds from the operation of such public utility, prior to any 
division oi' such proceeds bei. ween the person and the State, Territory, political 
subdivision, or the District of Columbia, and if, but for the imposition of the 
tax imposed by this title, a part of such proceeds for the taxable year would 
accrue directly to or for the use of such State, Territory, political sulxlivision, 
or the District of Colui»bis, then a tax upon the net income from the opcta- 
tion of such public utility shall be levied, assessed, collected, and paid in the 
manner and at the rates pre. cribed in this title, but there shall be refunded to 
such State, Territory, political subdivision, or the District of Columbia (under 
rules and regulations to be prescribed by the Commissioner with the approval 
of the Secretary) an amount which bears the same relation to the amount 
of the tax as the amouqt which (but for the imposition of the tax i:nposed by 
this title) would h, . ve accrued directly to or for the use of such State, Territory, 
political, uhdivi. ion, or the District of Columbia, bears to the amount of the 
net income from the operation of such public utility for such taxable year. 

T"nder the circumstances in the instant case it appears that the 
taxes for the calendar years 1924, 1925, and 1926 were properly 
collected from the M Conlpany. The claims for refund filed by the 
M Company for those years should be rejected. The taxes paid 
for 1924, 1925, ancl 1926 are legally refundable to the city of R 
in an amount which bears the same relation to the amount of the 
tax as the amount which (but for the imposition of the tax) would 
have accrued directly to or for the use of the city of R bears to the 
amount of the net income from the operation of such public utility 
for each taxable year. The city of R should, however, file claims 
for refund of the income taxes which are refundable to it for those 
years. 

ARTIcLE 513: Mutual savings banks. 

REvENuE LCT OF 1926. 

Mutual savings banks organized under the laws of a foreign State. 
(See Ci. C. M. 47 '9, page 58. ) 



II231, Art. 517d 150 

ARTIOLE 517: Religious, charitable, scientific, 
literary, and educational organizations and 
community chests. 

REVENUE ACTS OF 1918, 1921, 1924, AND 1926. 

y 1g-98-8796 
I. T. 9421 

The M Company is a private hospital operated for the benefit 
of Dr. A and such other physicians as he may designate in the 
performance of their professional duties with respect to patients 
treated by them. Dr. A has full- power and control over all 
matters relating to the operation of the hospital in addition to 
securing benefits through the facilities of the hospital for his 
private practice. With few exceptions all patients treated at the 
hospital are pay patients. All contributions and donations to the 
hospital are made by Dr. A. No provision is made in the articles 
of incorporation of the company for the distribution of the assets 
in case of dissolution. The net income is used in the enlargement 
and improvement of hospital facilities. 

Held, that the company is not exempt from Federal income 
tax, since it is not operated exclusively for any one or more of the 
purposes enumerated in section 231(0) of the various Revenue 
Acts. 

An opinion is requested as to whether the M Company is exempt 
from income tax under the provisions of section 281(6) of the 
Revenue Act of 1996 and the corresponding provisions of prior 
Revenue Acts. 

The company was incorporated under the laws of the State of R as 
a nonstock corporation for the purpose of operating a hospital. 
The ofFicers of the company consist of a president, vice president, 
treasurer, and secretary, chosen annually by the board of directors 
from among their number. The articles of incorporatio~ vest the 
entire control and management of the property, affairs, and business 
of the company in the board of directors, consisting of three mem- 
bers, and the ofiicers thereof who are chosen by the board of directors. 
The power and authority of the directors and ofiicers are subject to 
the by-laws adopted by the members. 

On Janu'ary —, 1918, the company entered into an agreement with 
Dr. A whereby Dr. A conveyed to the company certain property for 
a consideration of 12m dollars secured by interest-bearing notes at 
the rate of — per cent per annum. As a part of the consideration 
for the transfer of the property, the company agreed to appoint 
Dr. A as superintendent of the medical stafF of the hospital for the 
period of his natural life or until he voluntarily resigned from the 
OSce. As superintendent of the hospital Dr. A has absolute control 
of the selection and appointment of the associate members of the 
said medical sta8, and upon failure to comply with any one of the 
stipulations in the agreement Dr. A may rescind the sale of the 
property in question. There are six physicians on the hospital medi- 
cal staK, and only two outside physicians have used the facilities of 
the hospital organization. Primarily all contributions and dona- 
tions made to the hospital, including the payment for the erection of 
a nurses' home, have been made by Dr. A, who occupies the entire 
fourth Hoor of the hospital. During 19o8 the hospital supplied 
Dr. A witn all help required in the operating rooms, light, heat, etc. , 
for which he paid the sum of 5. 5z dollars to the hospital as " rental. " 
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This arrangement, however, was unsatisfactory, and thereafter an 
annual rental was paid to the hospital based whollv upon. the bu;Iget 
requirements of the hospital and not upon the value ~if the space or 
facilities utilized by Dr. A. At the present time the charge for serv- 
ices rendered patients of Dr. A is paid direct to the hospital. 47ith 
few exceptions, all patients treated at the hospital are pav patient=. 

The articles of incorporation of the company make no provi=ion 
for the distribution of the assets of the company in case of dis. -olu- 
tion. The net income of the company is used in the enlargement and 
improvement of the hospital facilities. 'Ihe minutes of the various 
meetings of the board of directors of the hospital disclose that the 
company at various times has become indebted to Dr. A for sums of 
money loaned to the hospital, the hospital property being accepted 
as security for such loans. 

An organization entitled to exemption from taxation under the 
provisions of section 281(6) of the Revenue Act of 1M6 and the 
corresponding provisions of prior Revenue acts must meet two 
primary tests: (1) It must be organized and operated exclusively 
for one or more of the specified purposes, i. e. , religious. charitable, 
scientific, literary, or educational, and (2) its net income mu=t not 
inure in whole or in part to the benefit of private shareholders or 
indivicluals. Vnder the facts shown it can not be successfully 
claimed either that the M Company is operated exc!usivel~ for one 
or more of the purposes mentioned in said section 231(6) or that 
its net income does not inure in whole or in part to the benefit of 
private individuals. The evidence shows that Dr. A. . as superin- 
tendent of the hospital, controls all the affairs of the organization 
and receives benefits through the facilities of the hospii;il for his 
private practice. 

Accordingly. it is concluded that the M Company is a. private 
hospital operated for the benefit of Dr. A and such other physicians 
as he niay designate in the performance of their professional duties 
with respect to patients treated by them, not a public hospital the 
facilities of which are accessible to all reputable physicians and their 
patients. The only ground upon which a liospital can be g;anted 
exemption under section 281(6) of the respective Revenue Acts is 
that it is organized and operated primarily for public, charitable. 
educational. or scientific purposes, as distinguished from private 
professional purposes. 

Inasmuch as the evidence fails to establish that the M Company 
coines within the provisions of section 231(6) of the respective 
Revenue Acts. its application for exemption thereunder for the 
purposes of the Federal income tax must be denied. 

ARvicnE 517: Religious, charitable. scientific, literary, 
and educational organizations and community chests. 

REvFxi. V. ~ACT OF 1926. 

par association. (See G. C. M. 4S05, page 5H. ) 
g7~' — ~11 
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AmICI. E 518: Business leagues, chambers o f 
commerce, and boards of trade. 

REVENUE ACT OI" 1926 AND PRIOR, AC~S. 

~Z~O — 891& 

C C. M. 4741 

The I Corporation obtained the exclusive right to grant licenses 
for the use of certain patents. The principal business of the corpo- 
ration was the collection trom its sublicensees of royalties, which 
were paid in part to the owner of the patents and in part retained 
by the corporation; the protection of licensees in litigation involving 
the patents; the prosecution of infringements; and the advertising 
of the patents. Shares of stock were issued to the licensees, and 
they were liable for assessments based on the extent of services 
rendered. No dividends have been declared by the corporation, but 
the charter expressly provides for the declaration thereof. 

Held, that the organization is not exempt from taxation as a 
business league under section 231(7) of the Revenue Aet of 1026 
and the corresponding provisions of prior Revenue Acts. 

The M Corporation claims to be exempt from taxation under sec- 
tion 281(7) of the Revenue Act of 1926 and the corresponding pro- 
visions of prior Revenue Acts. That section provides: 

Sne. 231. The following organizations shall be exempt from taxation under 
this title- 

~ (7) Business leagues, chambers of commerce, or boards of trade, not organ- 
ized for prodt and no part of the»et earnings of which inures to the benefit of 
any private shareholder or individual. 

A was the o~ner of certain patents covering apparatus used in the 
manufacture of a certain article. The M Corporation obtained from 
him the exclusive right to grant licenses for the use of these patents. 
The compensation which the corporat, ion agreed to pay A in return 
for the grant of the right was to be on a royalty basis. The corpora- 
tion collected the royalties from its sublicensees and made the stipu- 
lated payments to A. The balance of the royalty collections it 
retained. 

The corporation's stock was issued to licensees under the A pat- 
ents. The stockholders were liable for such assessments as might 
be made by the corporation within certain, limitations. 

The principal business in which the corporation was engaged con- 
sisted in the collection of royalties; the protection of licensees in 
litigation involving the A patents; the prosecution of infringements 
of these patents; and the advertising of the patents. 

The assessment of stockholders was based upon the extent and 
nature of the services rendered. The expenses of litigation involv- 
ing a particular member were charged to him. 

No dividends have ever been declared by the corporation, but 
under paragraph M of the by-laws of the corporation an express 
provision is made for the declaration of dividends. It is therein 
provided: "Dividends upon the capital stock, when earned, may be 
declared by the board of directors at any regular or special meet- 
ing. " Article 518 of Regulations 69, as aInended by Treasury De- 
cision 4089 (C. B. VI — 2, 74), provides that an incorporated cotton 
exchange whose shares carry e ~gkt to Ae&end6 is organized for 
profit and is not, exempt, from which it follows that the fact that 
no dividends have been declared is not necessarily a conclusive test. 
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In Solicitor's lfemorandum 2'325 (C. B. III — 2, 226) the following 
language is used in this connection: 

It. will be noted that in order to entitle the organization to ezemption under 
seciion 2M(I& it must be sn organized that no part of the net earnings may 
inure to the benefit of any private stockholder or individual. The pavment 
of dividends on stock can not be construed otherwise than the distribution of 
net earnings. Especially is this so where as in the instant case the by-laws of 
the corporation speei5cauy provide thev shall be paid from surplus or net 
profit of the corporation. This is true notwithstanding the fact that the 
earnin"s of the corporation in any particular rear, or over a period of years, 
may not justify the deHaration of such dividends. 

Furthermore, it is apparent that the activities of the corporation 
were not the normal activities of a business league, which is an 
association of persons having some common bu. -ines'~ interest. the 
purpose of which is to promote such common interest and not to 
engage in a regular busine=s of a kind ordinarily carried on for 
profit. 

The activities of such a league should be directed to the improve- 
ment of business conditions or to the promotion of the general objects 
of one or more lines of business as distinguished from the perform- 
ance of particular services for individual persons. An organization 
whose purpose is to engage in a regular business of a kind ordinarily 
carried on for profit, ev~en though the business is conducted on a 
cooperative basis or produces onl&. sufhcient income to be self-sustain- 
ing, is not a business league. In the appeal of Uniform Printing k 
Supplv Co. (9 B. T. W, 2~51}, the Board of Tax A. ppeals said: 

It seems to us that a business league' to be entitled to the exemp- 
tion, should be engaged in and limited to activities similar to those of the ordi- 
nary chamber of commerce or board of trade. and that those activities should 
be of a kind not ordinarily engaged in for profit. 

Certainly the activities of the ~I Corporation were not similar to 
those of the ordinary chamber of commerce or board of trade. 

In view of the foregoing, this ot5ce is of the opinion that the 
i%I Corporation is not exempt from taxation as a business league 
under section 281(7) of the Revenue Act of 1M6 and the correspond- 
ing provisions of prior Revenue Acts. 

C. M. C~v, 
General GouneeE. Bureau of Internal Eeee~nse. 

Aavzcr. K 521: Local benevolent life insurance 
associations, mutual irrigation and telephone 
companies, and like organizations. 

REVE'iEE ACTS OF 1924 AibD 1926. 

VII — 80 — 8821 
I. T. 2&5 

The 5I Relief Aa~ciation. comyo~ of employees of the M Com- 
pany and af5Iiated corporations, which was organized to provide 
benefits for members while disabled by' sicl-ness or injuries and 
to par pensions upon retirement and bene6ts to the families of 
deceased members, is ~tiued to ezemption under section 281tlo) 
of Revenue Acts of 1924 and 1926. 

The ~I Relief Association has forv-arded to the Bureau evidence 
for use in considering its claim for exemption from taxation under 
section 261 of the Revenue Acts of 1024 and 1926. 
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The M Relief Association is composed of eniployees of the M Com- 

pany and affiliated corporations. The association's original pur- 

poses were to provicle benefits for members while disabled by reason 
of sickness or injuries and to pay benefits to the families of deceased 
members. Members paid dues of $1. 25 per month. Subsequently the 
dues were increased to $2 per month, the increase in dues being used 

to create a fund to be used to pay pensions to members upon retire- 
ment. More than 85 per cent of the association's income consists of. 

amounts collected f'rom members in order to defray expenses and to 
meet losses. The constitution of the organization provides that in 
the event of the death of a member there shall be paid death benefits 
in accordance with the following schedules: 

Continuous membership of less than one year $500 
Continuous membership from one (. o five years 1, 000 
Continuous membership of more than five years 1, 500 

Section 281(10) of the Revenue Act of 1924 provides for the exemp- 
tion from income taxation of: 

(10) Benevolent life insurance associations of a purely local character, farm- 
ers' or other mutual hail, cyclone, casualtv, or fire insurance companies, mutual 
ditch or irrigation companies, mutual or cooperative telephone companies, or 
like organizations; but only if 85 per centum or more of the income consists of 
amounts collected from members for the sole purpose of meeting losses and 
expenses. 

I7nder the Revenue A. ct of 1926, what was section 281(10) of the 
Revenue Act of 1924 was divided into two sections which read as 
f'olio ws: 

(10) Benevolent life insurance associations of a purely local character, mutual 
ditch or irrigation companies, mutual or cooperative telephone companies, or 
like organizations; but only if 85 per centum or more of the income consists of 
amounts collected from members for the sole purpose of meeting losses and 
expenses; 

(11) Farmers' or other mutual hail, cyclone, casual(. y, or fire insurance com- 
panies or associations (including interinsurers and reciprocal underwriters) the 
income of which is used or held for the purpose of paying losses or expenses. 

It will be noted that under section 281(10) of the Revenue Act 
of 1926 Congress has expressly exempted "Benevolent life insur- 
ance associations of a purely local character, * ~ ~ or like 
organizations, " and has placed the so-called property insurance 
associations in a class by themselves in section 281(11). The phrase 
"like organizations" in so far as insurance companies are concerned 
can not be construed to mean anything but organizations like a 
benevolent life insurance company. Certainly, it would be hard to 
conceive of an organization more like a benevolent life insurance 
association than one which pays sick, health, or accident benefits as 
well as death benefits. Furthermore, it will be noted that Congress 
has under section 242 of the Revenue Acts of 1924 and 1926 defined 
the tenn "life insurance company" as used in Title II of those Acts 
to mean an insurance company engaged in the business of issuing life 
insurance and annuity contracts (including contracts of combined 
lif'e, health, and accident insurance). 

In view of the foregoing, it is held that the M Relief Associa- 
tion comes within the exemption provisions of section 281(10) of the 
Revenue A. cts of 1924 and 1926. 



155 f(231, Art. o '". 

~~ 522: Farmers' or other mutual hail, 
cyclone. casualty. or fire insurance com- 
panies or associations. 

itEvEXtE ACT OF 1926. 

VII — 58 — R' 
G. C. 31. 5896 

The V Mutual Insurance Co. , a casualtv insurance company, h- s 
nocapital stock or stockholders, nd its members consist exclusively 
of its policvholders. Income consists of premium deposits of mem- 
bers. the unexpended balance of v. -hich deposits. after the psvment 
of los. e. and expen=es, is returned to the policvholders pro rata. 
Risks have been restricted up to the present time solely to the 
0 Rail+. ay and employees of that company. 

Held, that the companv is entitled to esemption as a mutual cas- 
ualty insurance company under section 231(11) of the Revenue Act 
of 1926. 

The. M Mutual Insurance Co. was incorporated on &Iarch —. 1921, 
as a mutual casualty in=urance company under the general law. of 
the State of R. It has ubmitted a certificate from the acting coni- 
missioner of insurance of the State of R to the efFect that having 
complied with the. requiretnents of the laws of that State relating to 
insurance companies, it is fully authorized to transact the business of 
a mutual casualty insurance companv. including workmen's compen- 
sation insurance. The companv has no capital stock and no stock- 
holders. and its members consist esclusivelv of its polici holders. Its 
income, which consists of premium deposits made by its members 
and such i. i idental income a= accrues therefrom while being held by 
the. company. i- used solely for the purpose of paving los=e» and 
expenses — tlute unexpended balance, if any, being returned to its 
policyholders pro rata. Returns of unexpended premium deposits 
have on several occasions been inade to the policyholders. whenever 
the income of the comparv is not sufficient to provide for the pay- 
ment, of losses and expenses. the policyholders are liable to additional 
as=essnients up to the amount o their premium deposit=. 

The policvholders of the company up to the present time have 
been the 0 Railway Co. (which is given complete coverage under the 
State workmen's compensation act and. the longshoreman's and 
harbor worlter 

' 
compensation act) and 12 employees of the 0 

Railway Co. who are insured in amounts not in excess of ~+10. 000. 
The companv has never written accident or health insurance. Under 
the State lav; each policyholder is entitled to one vote in the meet- 
ings of the companv for each policy which he holds irrespective of 
the amount covered bv such policv. Although the company up to the 

resent time has restricted its ri=ks as above indicated to the 0 
ailv-av Co. and 12 of the latter'= employees, it appears that under 

the so-called State of R compulsory automobile insurance law the 
company would be obliged to issue policies of liability insurance to 
such persons as applied therefor. provided the character and acci- 
dent experience of the applicant was not such as to reasonably justify 
any cotnpany in refusing to take that particular risk. 

4« tion 281(11) of the Revenue Act of 1926 exempts from Federal 
inconie taxation "Farmers' or other mutual hail. cyclone, casualty 
or fire insurance companies or associations (including interinsurers 
and reciprocal underwriters) the income of which is used or held 
for the purpose of paying los es or expenses. " 
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Article 522 of. Regulations 69 states that "The only prerequisite 
to exemption under paragraph (11) of section 281 is that the or- 
ganization in question must be mutual and that its income must be 
used or held for the purpose of paying losses or expenses. " 

As previously stated, the income of the M Mutual Insurance Co. is 
used to pay losses and expenses, and no part thereof inures to the 
benefit of any private shareholder or individual. The practice of 
the company of returning to its policyholders the unexpended por- 
tions of their premium deposits is characteristic of a mutual insur- 
ance company. In Pen~ cVutuat J. i je Insurance Co. v. Letterer (252 
U. S. , 528, 525 (T. D. 8046, C. B. 8, 249) ) the Supreme Court said: 

In a mutual company, whatever the field of its operation, the pre- 
mium exacted is necessarily greater than the expected cost of the insurance, 
as the redundancy in the premium furnishes the guaranty fund out of which 
extraordinary losses may be met, while in a stock company they may be met 
from the capital stock subscribed. It is of the essence of mutual insurance that 
the excess in the premium over the actual cost as later ascertained. shall be 
returned to the policyholder. 

In view of the foregoing, it is the opinion of this 0%ce that the 
M Mutual Insurance Co. , notwithstanding the fact that it has re- 
stricted its risks to the 0 Railway Co. and persons in the latter's 
employ, is entitled to exemption from Federal taxation as a mutual 
casualty insurance company under section 281(ll) of the Revenue 
A. ct of 1926. 

C. M. CiiAREsT, 
General CounseE, Bureau of Internat Revenue. 

SECTION 286. — CREDITS ALLOW'KD 
CORPORA. TIONS. 

ARTicLF. 591: Credits allowed. 
(Also Section 289, Article 625, ) 

VII — 2Y — 8789 
G. C. M. 4024 

RZVXNUZ ACT OF 1926. 

When a return of a domestic corporation is made for a fractional 
part of a year owing to a voluntary change of taxable year, the credit of $2, 000 should not be prorated, but the credit, when al- 
lowable, should be applied in full after the net income has been 
placed on an annual basis in accordance with section 226(c). 

An opinion is requested as to whether the M Company, a domestic 
corporation, is entitled to the specific credit of $2, 000 provided by' 
section 286 (b) of the Revenue Act of 1926. 

The taxpayer changed its taxable year from a calendar year to a 
fiscal year ending September 80. A~ith the approval of the Com- 
missioner (granted September 14, 1926) the taxpayer filed a return for the period beginning January 1, 1926, and ending September 80, 1926. It reported net income for that period of $21, 699, which upon 
being placed on an annual basis was raised to $28, 982. This presents 
the question whether the taxpayer corporation is entitled to the 
specific credit mentioned above. 
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Under the provisions of section 236 of the Revenue Xct of 1926 
corporations are allowed certain credits. This section, in part, 
reads as follows: 

Sec. 236. For the purpose only of the tax imposed by section 280 there shall 
bc allowed the followiug credits: 

(b) In the case of a domestic corporation the net income of which is 
$25, 000 or less, a specifie credit of $2, 000; 

Under the provisions of section 289 of the Act of 1926 every cor- 
poration must make a return. If the corporation changes its taxable 
year (with the approval of the Commissioner) it must make a return 
for the period intervening between the end of its former taxable vear 
and the beginning of its new taxable year. This is done under 
authority of section 226(a) of the 1926 kct. which reads as follows: 

Szc. 226. (a) If a taxpayer, with the approval of the Commis=ioner, changes 
the basis of computing net income from fiscal year to calendar rear a separate 
return shall be made for the period between the close of the last fiscal year 
for which return was made and the following December 81. If the change is 
from calendar year to fiscal year, a separate return shall be made for the 
period between the close of the last calendar year for which return was made 
and the date designated as the close of the fisca year. If the change is from 
one fiscal year to another fiscal year a separate return shall be mad= for 
the period between the close of the former fiscal year and the date designated 
as the close of the new fiscal year. 

Subdivision (c) of section 226 provides a method of computing 
the tax for this fractional part of a year, as follows: 

SEc. 226. (c) If a separate return is made under subdivision (a) the net 
income, computed in accordance with the provisions of subdivision (b), shall 
be placed on an annual basis bv multiplving the amount thereof by 12 and 
dividing by the number of months included in the period for which the sepa- 
rate return is made. The tax shall be such part of the tax computed on 
such annual basis as the number of months in such period is of 12 months. 

Section 289(b) of the same Act provides: 
Szc. 229. (b) Returns made under this section shall be subject to the pro- 

visions of section 226. In the case of a return made for a fractional part of 
a year, ezcept a ret»r» made under subdivision (a) of' section 2?6', the credit 
provided in subdivision (b) of section 286 shall be reduced to an amount which 
bears the same ratio to the full credit therein provided as the number of 
months in the period for which the return is made bears to 12 months. 
[Italics supplied. ] 

This is interpreted by article 625 of Regulations 69, which 
provides: 

Aav. 625. If a corporation, with the approval of the Commis. -ironer, changes 
its accounting period from calendar vear to fiscal vear, from fiscal year to 
calendar year, nr from one fiscal year to another fiseal vear, a separate return 
shall be made for a fractional part of a year and the net income on such 
return shall be placed on an annual basis as provided in section 226(c). 

I» all other eases the credit of '$2, 000 a ainst net income allowed a 
domestic corporation having a net income not exceeding 825. 000 shall be 
reduced to such proportion of the full credit a. - the number of months in the 
period for which the return is made bears to 12 months. [Italics supplied. ] 

From the. foregoing it is apparent that when a return is made for 
a fractional part of a year. owing to a voluntary change of taxable 
veur, the credit of 82, 000 should not be prorated, but the credit, when 
allowable, should be applied in full after the net income has been 
placed on an annual basis. Thus, if the net income (for 1926 or 
an) sub. cquent year) when placed on an annual basis in accordance 
wit» section 226(c), above quoted, is &2o. 000 or les:. the credit of 
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$2, 000 is allowable in accordance with section 2&6(b). 
net income for 1926 or any subsequent year, so placecl on an annual 
basis, is in excess of $25, 000, the credit is not allowable. 

In the instant case the taxpayer made a return for the period 
beginning January 1, 1926, and ending September 80, 1926. The 
net income for the period was $21, 699, which, when placed on an 
annual basis, was equivalent to an annual incoIne of $28, 932. Since 
this latter amount is in excess of $25, 000, no credit should be allowed 
under the provisions of section 236(b) of the Revenue Act of 1926. 

C. M. CHAREsT, 
6'-enero, t Coun8e/, BureaiA of lnterno/ Eevemne. 

SECTION 239. — CORPORATION RETURNS. 

ARTIOI, E 621: Corporation returns. 

RL'VENUE ACT OE 1926, 

Liability of Oregon corporation during interval between date of 
its dissolution by proclamation of governor and the restoration of its 
charter. (See I. T. 2481, page 146. ) 

ARTIcLE 621: Corporation returns. 

REVENUE ACT OY 1926. 

Corporation formed to handle trust, property which was trans- 
ferred to it in exchange for its stock, the trustees continuing to act 
in that capacity. (See G. C. M. 4421, page 144. ) 

ARTIcLE 625; Returns for fractional part of year. 

REVENUE ACT OI' 1926. 

Amount allosvable as credit in fractional year 'returns. (See 
G. C. M. 4024, page 156. ) 

SECTION 240. — CONSOLIDATED RETURNS 
OI' CORPORATIONS. 

ARTIcLE 682: Consolidated returns. 

REVENUE ACT OE 1926. 

VII-64-6864 
I. T. 2429 

A change from a consolidated basis to a separate basis of Qling 
returns, or vice versa, will be allowed only vvhere it is shown that 
by reason of changes in circumstances affecting administration of 
the affairs of the affiliated group the basis previously adopted is no 
longer practicable, An advantage gained by a taxpayer in the 
form of a reduction in tax liability is not sufficient reason for 
granting permission to change from one basis to the other. 
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Advice is requested relative to a request of the &I Coni&pany 
for permission to cl&a11gp the basis of filing returns for the ta~able 
year 1&) '7 from a separate to a. consolidated basis. 

The &I Company during the taxable year 1926 owned all of the 
stock of the X Company. ~& separate income tax return was &iied 
for each companv for that year, in accordance with =ection 240~a) 
of the Revenue Act of 1926. On February —, 192&, the taxpayer 
requested permission to change to a consoliclated basis for the taxable 
year 19'7. 

Section '40(a) of the Revenue Act of 1926 provides as follows: 
Corporations which are afifiiated within the meaning of this section may, 

for any taxable year, make separate returns or, under regulations pre cribed 
by the Commissioner with the approval of the Secretary, make a consolidated 
return of net income for the purpose of this title, in which case the tares 
thereunder shall be eoml&uted and &letermiued upon the ba. i. of su&. h return. 
If return is made on either of such base~ all returns thereof!er made shall 
be upon the same basis unles. . permission to ehauge the basis:. granted by the 
Commissioner. 

Article 682 of Regulations 69, as amended by. Trna-ury Decision 
4026 (C. B. '(&"I — 1, 99), provides, m part, as follows: 

Aifiliated corporations, as defined in section 240(c) and the first sentence of 
article 633, irrespective of the basis upou which returns were filed prior to '. &»26 

under section 240(a) of the Revenue A& t of 1024. may for 1(!'! elect to m&!ke 
separate returns nr file a consolidated returu in which will be reported the c& n- 
solidated uet income of the aflili«te&l group. Alfiliated corporations as defi!ned 
by section 240(d) and the second sentence of article 633, irrespect''ve of the 
basis upon which returns were filed for 102o u!!der section 240(a) of the 
Revenue Act of 1026, may for 1826 elect to rual-e separate rc!urus or file a 
consolidated return in which will be reported the consolidated net income of the 
aifiliated group. If return is made upon either of these bases for 102(l, ail sub- 
s~ueut returns must be made upon the sarue ba;is except as permissiou to 
change may be g. muted by the Commissioner. 

I n&le: the above-quoted provisions of the. law and regulations 
aKliated corporations had a right to file returns upon either a con- 
solidated or a separate basis for both 1925 and 1926. The law and 
regulations contemplate that the returns of the taxpaver shall be 
filed upon a consistent basis, and that where the taxpayer has filed 
returns upon an authorized basis he shall continue to file upon such 
basis unless permission to change is granted by the Conunission"r. 
A change from a separate to a consolidated basis or vice ver=a gives 
rise to many dificult questions in the computation of income. In 
addition. such changes in basis place a heavy administrative b&lrd&en 

upon the Bureau. It appears, therefore, that a chan: fronu one 
basis to the other should be allov ed only where it is sho~n that by 
reason of changes in circumstances affecting administration of the 
afFairs of the atfiliated group the basis previously adopted &s no longer 
practicable. The Bureau has consistentlv taken the po. - tion that an 
advantage gained by a taxpayer in the form of a reduction in tax 
liability is not sufhcient reason for granting permission. to chan«e 
from one basis to the other. 

In view of the foregoing, the request of the taxpayer in the instant 
case must be denied. 
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SECTION 245. — TAXES ON INSURANCE 
COMPA. NIES. 

AETrmz 681: Reserve funds. 

REVENVE XCT OF 1926. 

Amendment of article 681 of Regulations 69. (See T. D. 4281, 
page 299. ) 

SECTIONS 246 AND 247. — TAXES ON INSURANCE 
COMPA. NIES. 

ARTICLE 691: Tax on insurance companies. 

REVENVE ACT OF 1926. 

VII — 58 — 4049 
6. C. M. 5355 

Where the income of a guaranty company' is derived principally 
from the insuring of titles to real property and it does not engage 
in any other distinctive line of business, the company is taxable as 
an insurance company within the provisions of section 246 of the 
Revenue Act of 1926. 

An opinion is requested as to whether the M Guaranty Co. is 
entitled to be taxed for income tax purposes as an insurance company 
(other than a life or mutual insurance company) under the provi- 
sions of section 246 of the Revenue Act of 1926. 

The evidence presented discloses that the company was incorpo- 
rated. in March, 1920, under an Act of 1902 of the State of R, pro- 
viding for the regulation of insurance companies and. the transaction 
of insurance business. The company was duly authorized by the 
department of insurance of the State of R to transact the business 
of insuring against loss or damage on account of encumbrances upon 
or defects in title to real property, and against loss by reason of the 
nonpayment of principal of and interest on bonds and mortgages. 
In addition thereto the company was authorized to employ its capital, 
and surplus to take, buy, sell, and deal in first mortgages on real 
estate, and to issue bonds, debentures, and certificates against such 
mortgages. It is stated that although the company, under its char- 
ter and under the insurance law of the State, has power to deal in 
first mortgages and issue certificates against them, it has never issued 
any certificates against such mortgages but has devoted its efforts 
exclusively to the title insurance business. 

It appears that all of the company's income is derived from pre- 
miums received in payment, of title insurance with the exception of 
(1) income from securities deposited, as required by the law of the 
State, with the insurance department of the State of R as security 
for policyholders, and (2) rent from subleasing a part of the 
premises occupied by the company as its home o%ce. 

As the company's income is derived principally from the insuring 
of titles to real property and it does not engage in any other distinc- 
tive line of business, the company is taxable as an insurance company 
(other than a life or mutual insurance company) under the provi- 
sions of section 246 of the Revenue Act of 1926. 

C. M. CHAREsT, 
General Counee/, Bureau oj Internal Revenue. 
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PART IU ADMINISTRATIVE PROVISIONS. 

SECTION 257. — RETURNS TO BE PUBLIC 
RECORDS. 

ARTIOLE 1090: Inspection of returns. VII — 88 — 8849 
T. D. 4187 

J 

Amending Treasury Decision 3850 [C. B. V — 1, 100] — Inspection 
of returns. 

TREASURT DEPARTMENT, 
W'oshington, D. C. 

To Collectors of Intern/ Eeeenvje and Others Concerned: 
(1) Paragraph 10 of Treasury Decision 8856 (being regulations 

prescribed by the Secretary and approved by the President, pursuant 
to section 257 of the Revenue Act of 1926, governing the inspection of 
returns) is amended to read as follows: 

10. The return of a corporation shall be open to inspection by the president, 
vice president, secretary, or tres. surer of such corporation, or, if none, by any 
of its principal officers upon satisfactory evidence of identity and official posi- 
tion, or by the duly constituted attorney in fact of such officer. The return of a 
corporation which has since been dissolved shall, in the discretion of the Com- 
missioner of Internal Revenue, be open to inspection to any person who under 
these regulations might have inspected the return at the date of dissolution. 

(2) Pursuant to the provisions of section 55 of the Revenue Act of 
1928, the provisions of TreasuIy Decision 8856, as amended, are pre- 
s&bed as the rules and regulations applicable to the inspection of 
returns made under Title I of the Revenue A. ct of 1928, and the 
President has ordered that such returns shall be open to inspection 
only in accordance and upon compliance therewith. 

OOOEN L. MILLS, 
Acting 8ecretory of the Treasury. 

Approved July 28, 1928. 
CALVIN COOLIDGE~ 

The white D'ouse. 

EXECVTIVE ORDER — INSPECTION OF INCOME RETuRNS. 

Pursuant to the provisions of section 55 of the Revenue Act of 1928, 
Et is hereby orctereifm that returns filed under Title I of the Revenue 
Act of 1928 shall be open to inspection in accordance and upon com- 
pliance with rules and regulations prescribed by the Secretary of the 
Treasury and approved by me, bearing date of A. pril 18, 1926& and the 
amendment thereto, bearing even date herewith. 

CALviN COOLlnoz. 
TEIE WHITE IXOIISE) 

July 88, 1988. 
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PART V. — PAYMENT, COLI ECTION, AND REFUND OF TAX 
PENALTIES. 

SECTION 270. — DATE ON WHICH TAX 
SHAI I BE PAID. 

AHTicLE 1208: Collection of tax by suit. 

REVE. 'SUE ACT OF 1926. 

VII — 31 — 8831 
6. C. M. 4217 

The widow's allowance provicled for under the laws of Colorado, 
and funeral expenses, are not debts due from a decedent but are 
charges against the estate createil by the law of the State and 
have priority of payment over Feileral ta~es. Expenses incurred 
by reason of the last illness are debts due 1'rom a decedent and are 
junior in order of payment to Federal taxes. 

An opinion is requested as to the priority of payment of Federal 
taxes in Colorado over the widow's allowance, funeral and last ill- 
ness expenses in cases where the assets of the decedent's estate are 
insujlicient to pay all debts and expenses. 

Section M66 of the Revised Statutes of the United. States provides 
that "whenever tile estate of any deceased debtor, in the hands of 
the executors or administi'ators, is insufhcient to pay all the debts 
due from the deceased, the debts due to the United States shall. be 
first satisfied 

Section 7206 of the Revised Statutes of Colorado provides that 
claims against the estate of a decedent shall be paid in the following 
order: Certain trust funds, administration expenses, funeral charges 
and costs of last illness, widow's allowance, and all other claims. 
The allowance to the widow is provided for under section 7228 of the 
same statutes. 

The case of PosAna. "ter frenera/ v. Robbin (19 Fed. Cas. , 1126, 
No. 11, 814), which is directly in point, involved a construction of 
the laws of Maine touching the order of payment of claims against 
the estates of decedents. As applied to the questions under considera- 
tion the laws of Maine and Colorado are similar. The question of 
priorities among debts due to the United States and certain other 
claims was disposed of by the court. With reference to costs of last 
illness the court said: 

it is clearly s. debt due from the deceased, and must stand, in 
point of privilege, after that due to the United States. 

In disposing of the status of funeral charges the court used the 
following language: 

it is not a debt due from the deceased; but more properly a charge 
on the administrator. The statute of Maine does indeed seem to contemplate 
funeral expenses as a debt due from the deceased, and assigns it a privilege 
in the same grade with taxes and debts due to the State. I do not mean to 
question the competency of the legislature to assign to this claim against the 
estate of a deceased person any rank or privilege which may seem just; but it 
appears too clear to admit of controversy that a man can not contract a debt 
after he is dead. In the nature of things, funeral expenses are a charge on 
the estate in the hands of the administrator, and stand in the same privilege 
with 'other charges of administration, 
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The opinion of the court with reference to the widow's allowance 
was: 

The United States are satisfied in giving a priority to their claim on the 
estate over all other debts. The allowance to the widow is no more a debt of 
the husband than her right of dower. They are both of them charges on the 
estate, created by the law. They are not created, nor can ther be defeated, 
by any act of his. The law of the Vnited States does not, in its terms, give to 
debts due to them a priority over charges of this nature. 

It is the opinion of this Ofhce that under the law of Colorado 
Federal taxes have priority of payment over expenses incident to the 
last illness of a decedent. and that funeral expenses and the widow' s 
allowance have priority of payment over Federal taxe . To like 
efFect see Solicitor's Memorandum o082 (C. B. V — 1, 109) as to the 
law in Pennsylvania. 

C. M. CIIARERT, 
General 6 ot!noel, Bu~ eeu of II! feenal Reran &!e. 

SECTIONS 2 AXD 2 8. PFRIOD OF I. IAIITATIOX I. POX 
ASSESSIIEXT AND COLLECTIOX OF TAX. 

ARTIcr. E 12! 1: Period of limitation upon 
assessment of tax. 

II — 43-3961 
(. -;. C. Ii. 4N8 

REVEXEE ACT OF 1966 AXD PRIOR ACTS. 

The assessment and collection of income and profits taxes in re- 
spect of property held by the Alien Property Cu. todian under the 
Trading with the Enemy Act. as amended (as amended by the Set- 
tlement of %'ar Claims Act of 1928), is subject to the periods of 
limitation prescribed bv the internal revenue laws applicable to 
the various taxable years. 

An opinion is requested as to the effect of section 24, Trading with 
the Enemy Act, as amended (as amended by section 18, settlement of 
Vi ar Claims Act of 1928). upon the periods of limitation prescribed 
by the various Revenue Acts upon the assessment and collection of 
taxes. 

In view of the fact that all the provisions of section 24. as anIended, 
are clearly retroactive to the beginning of the taxable year 1917. the 
question arises whether the assessment and collection of the internal 
revenue taxes in respect of, or the collection of internal revenue taxes 
from, property in the custodv of the I nited Slate. - under the Trad- 
ing with the Enemy Act is subject to the periods of limitation pre- 
scribed bv the internal revenue laws applicable to the various taxable 
years. Section 24. as amended, makes no express declaration on the 
subject. Subsection (f). however, contains a declaration that in 
respect of claims for the benefits of subsections (c), (d). and (c) 
the periods of limitation applicable thereto shall applv. or in the 
alternative certain periods specificaily described. The inference de- 
ducible from the language is that the entire section proceeds on the 
assumption that except as otherwise specifically provided the periods 
of limitation prescribed by the internal revenue laws are intended 
to remain in full force and e8ect. This inference is neces-. arity 
sttengthened by the circumstance that the amendment of section 'l 
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by the Settlement of War Claims Act of 1928 was "to clear up a 

doubt, and protect the Government in the matter of taxation" (69 
Congressional Record, p. 908), and that its language proceeds upon 

the assumption that taxes have in general already been assessed and 

collected in accordance with the general principles announced in 
subsection (b). On the other hand, subsection (b) contains very 

sweeping language. Thus it is provided that "the amount (of the 

income, war-profits, excess-profits, or estate taxes imposed by any 
Act of Congress) shall be paid" by the A. lien Property Custodian 

as prescribed in section 24(a), Trading with the Enemy A. ct, as 
amended, and that "the Alien Property Custodian is authorized to 
return * * " property in any' trust in such amounts as may be 
determined ~ * * to be consistent with the prompt payment'of 
the full amount of the internal revenue taxes. " While this language 
does connote an intention that the full amount of the taxes should 
be paid prior to the return of the property', it gives little indication 
of any intention to change existing statutes of limitation with respect 
to the assessment and/or collection of taxes. The implication of 
the language of section 24(b) is, therefore, that except as specifically 
provided otherwise, the periods of limitation prescribed in the exist- 
ing statutes remain unaffected by the Act. 

This implication is not, however, so clear as to preclude recourse 
to the legislative committee reports ancl debates. H. R. 7201 (which 
became the Settlement of War Claims Act of 1928) contained no 
provision with respect to taxes when introduced in the House or 
when reported. by the Committee on Ways and Means. A. n amend. - 
ment to the bill. (in substance the same as the first sentence of subsec- 
tion (b) ) was agreed to by the House, and the following comment 
thereon was made by Mr. Green. - "Mr. . Chairman, this amendment 
is simply to clear up a doubt and protect the Government in the mat- 
ter of taxation. " (69 Congressional Record, p. 903. ) The Senate 
Finance Committee, by an amendment, substituted in lieu of the 
House amendment a new section, numbered 18, which provided, inter 
alih: 

(f) Any period of limitation for the making of a claim for credit or refund, 
for the making of an assessment, or for the beginning of distraint or proceeding 
in court for the collection, of any internsl-revenue tax (imposed in respect 
of property conveyed, transferred, assigned, delivered or paid to the Ahen 
Property Custodian, or seized by him, and imposed in respect to any period, 
in the taxable year 1917 or any succeeding taxable year, during which such 
property was held by him or by the Treasurer of the United States) which 
has expired or which mav expire before the expiration of six months from 
the date of the enactment of the Settlement of Vi'ar Claims Act of 1&28, is 
extended until the expiration of such six months' period. 

The Finance Committee report (Report No. 278, dated February 9, 
1928, p. 34) contains the following statement: 

Section 1$ of the bill amends section 24 of the Trading with the Enemy' Act, 
by adding thereto several new subsections, covering federal taxation in the 
cmse of persons whose property has been seized by the A. lien Property Custodian. 
The provisions of the House bill provide merely that the amount of the taxes 

l be compu. ted in the same manner as though the m, oney or other property 
had not been seized by or paid to the Alien Property Custodian. The corn 
mittee amendment oes much further than this, and attempts to provide equi- 
table rules for the determination of the various tax liabilities. 
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Inasmuch as the owuei' of i. he property was unable to take any 
action in respect of the payment of taxes, it is also provided that the provisio»s 
of the vari«us laivs relatiug to interest and civil penalties (the provi. i&&ns 

usually reterred to in the revenue laws as interest, penalties. -, additions to the 
Lax, or additional amounts) will uot be collected. Inasmuch as the owner of 
the property had no opportunity to know how much taxes were paid by the 
Alien Property Custodian and in many cases no opportunity to file a claiiu, 
within the statutory period, for a refund of any excessive amounts paid, it is 
provided that claims may be filed, within six months after the bill beconies law, 
'&vith the same eifect as though filed within the statutory period applicable 
thereto. It will be noted that full power to prescribe regulations for the appli- 
cation of the provisions is given to the Secretary of the Treasury in order to 
prevent prolonged litigation. 

In conference, the Senate Finance Committee amendment, quoted 
supra, was eliminated, and the managers on the part of the two 
Houses agreed to substitute for that. subsection the following, which 
became law as subsection (f) of section 24, Trading with the Eneniy 
Act. as amended: 

(f) The benefits of subsections (c), (d), and (e) shall be extended to the 
taxpayer if claim therefor is filed before the expiration of the period of Iimita- 
tio»s properly applicable thereto, or before the expiration of six month. - after 
the date of the enactment of the Settlement of War Claims Act of 1928, which- 
ever date is the later. The benefits of subsection (d) shall also be extended 
to the bmpayer if claim therefor is filed before the expiration of six months 
after the return of the proceeds. 

The statement on the part of the House managers (69 Congres- 
sional Record, p. 3782) contains the following reference to the section: 

The House bill provided that the Federal taxes on alien property should be 
computed in the same manner as if the property had not been seized and should 
be paid wherever possible out of the funds held by the Alien Property Custodian. 
The Senate amendment added four qualifications: ~ * * fourth, that claims 
for refund could be filed and assessmeuts made and proceedings started f»r 
collection within six months after the date of enactment of the Act regardless 
of the expiration of the ordinary statutory period: and fifth, that tentative 
returns should be filed and tentative assessments made and that the 20 per 
cent of property withheld should be retained by the Alien Property Custodian 
as security for the payment of any deficiency finally determined to be due. 
The House recedes with an amendment providiug * * *; that the allows»&'e 
of additional t™e for filing claims and for making assessments should apply 
only in eases where the tax liability is changed by the provisions of this . e& tion, 
and in lieu of the fifth provision, providiug that property acquired may be 
returned prior to a final determination of tax liability, under Treasury regula- 
tions which will protect the interests of the Government by making certain 
that sutficient property is retained to pay the taxes or that a bond is given 
to secure such payment. 

The debates upon agreeing to the conference report contain no 
statement relevant to the statute of limitations, although the state- 
ment with reference to subsection (c) was made, and one of the 
House conferees agreed, that "the taxes are to be 6xed in accordance 
with the law in force at the tinle they became due. " 

It would thus appear that Congress assumed, in amending section 
24 bv section 18 of the Settlement of AVar Claims Act, that the 
periotls of limifation prescribed by the applicable internal revenue 
jaws were to remain applicable to the internal revenue taxes in 
respect of the property in its custody under the Trading with the 
E»e»iq Xct or collectible therefronI. There is nothing in thc com- 
mjttee reports and debates on the Act upon which to premise an in- 
te»tjon to abrogate the statute of limitations upon the assessment 
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and/or collection of taxes& ancl since the language of the aiiiend 
itself implies tliat the penods of limitation prescribed in the exist»g 
internal revenue laws are not abrogated except as specifically p«- 
vided, there is no basis upon which it can be said that section 24, 
Trading with the Enemy Act, as amended, abrogates, in respect of 
property in the custocly of the United States uncler that Act, the 
periods of limitation upon the assessment and/or collection of t~axes 

prescribed by the applicable internal revenue laws. 
It should be noted, however, that in respect of income, excess- 

profits, and wai -profits taxes within the purview of section 24, Trad- 
ing with the Enemy A. ct, as amended, the provisions of sections 277 
and 278, Revenue Act of 1926, and the corresponding provisions of 
earlier Acts, are fully applicable. Where, however, no return is filed, 
the event from which the statutory periocl begins to run has never 
happened, and accordingly the period v ithin which assessments may 
be made or proceedings in court without assessment for the collec- 
tion of taxes may be begun is unliniited. Congress in section 24 
proceeds upon the assumption that the applicable periods of limita- 
tion prescribed by the internal revenue l, iws shall apply except as 
otherwise in section 24(f) specifically provided. While Congress 
might in section 24 have created a new period of limitation generally 
upon the assessment and/or collection of taxes within the purview 
of that section, either in express terms or by declaring that returns 
should be deemed to have been filed in accordance with the law, 
Congress did not do so. By expressly declaring in section 24(e) 
that no penalties should be asserted in the case of the tax in respect of 
property in the custody of the United States, Congress indicated its 
intention to save the taxpayer harmless from some of the con- 
sequences, inter alia, of the failure to file returns, but Congress no- 
where in section 24 gives any indication of its intention to provide 
that a return should be deemed to have been filed as prescribed by 
law, nor of its intention to create a new period of limitation by any 
such statutory fiction. Such being the intention manifested in the 
provisions of section 24, neither such a fiction nor such a new period 
of limitation can be created by construction. Accordingly, the 
periods of limitation prescribed in the applicable internal revenue 
laws remain in full force and effect except as otherwise specifically 
provided in section 24. 

It is, therefore, recommended that in the assessment and/or collec- 
tion of taxes pursuant to the provisions of section 24(a), Trading 
with the Enemy Act, as amended, and in the determination of the 
amounts of property returnable (o claimants under section 24(b). 
Trading with the Enemy Act, as amended, regard should be had to 
the periods of limitation prescribed by the applicable statutes upon 
the assessment and/or collection of. income, excess-profits, or war- 
profits taxes. 

C, M. CHAREST) 
General Ccrun8el, Bureau 0f Internal Revenue. 
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ARTicm 1272: Period of limitation upon collec- 
tion of tax. 

REVEXLK ACT OI' i9S6. 

VII-35-3874 
G. C. il. 4445 

Taxpayer filml its return for 1917 on March &, 1918. D. -fi- 
ciencies were assessed in March and July, 1928. On February 25, 
1921, taxpayer filed an unlimited waiver. On February 12, 1924, 
taxpayer filed a waiver by it=- terms effective "from the date it is 
si~ed by the taxpayer and will remain in eifect for a period of 
one year after the expiration of the statutory period of limitation 
as extended bv any' waivers already on file with the Bureau, 
within which assessment. . of taxes may be made for the year or 
vears mentioned. " This operated to extend the statutory period 
for assessment to April 1, 1925. 

Held. that the statute of limitations on collection of the defi- 
ciencies will expire in 1929. 

An opinion is requested as to whether the statute of limitations 
has barred collection of certain outstanding assessments for the 
calendar year 1917. 

The facts are that the taxpayer filed its income and profits taz 
returns for 1917 on March 29, 1018. The deficiencies here involved, 
a; dollars and 4x dollar=. were assessed on the March, 1028, and July, 
1928. li. . ts, respectively. Under date of February 25. 1921, the tiz- 
paver filed an'unlimited waiver of asse. sment for 1917, which, by 
the provisions of Commissioner's Minieo raph 3085 (C. B. II — 1, 
174), ezpired April 1, 1924; a second waiver of a. =e sinent ansi col- 
lection was filed February 1, 1928, effective for one vear from the 
date of its signing: and a, third waiver of assessment and collection 
was filed by the taxpayer for the taxable vears 1916, 1917, and 1918 
on February 12, 1024. By its terms this waiver was effective "froni 
the date it is signed by the tazpayer. and will remain in eff'ect for a 
period of one p~ear a/ter the expiration of the statutory period of 
limitation, or the statutory period of liniitation as extended by any 
waivers aliready on file with the Bureau, within which assessments 
of t;ixes mav be made for the rear or years mentioned. " This 
, ip~ rated to eztend the statutory period for assessment for 1917 from 
April 1. 1924, the date of expiration of the unlimited waiver, to 
April 1. 1025. iso bond was filed. 

It has been held that the statutorv period for asse. ament, as ez- 
tended by waivers remains the statutory period (appeal of Sunshine 
Cloak X Suit Co. , 10 B. T. A. . 971). and that the statutory collection 
provisions in effect at the time of the expiration of the as. -. e. =sinent 
period as extended are applicable to anv assessnient properly made 
within said period. (Appeal of Sugar Run Coal Mining Co. . B. T. 
A. . Docket 0286, promulgated April 16, 1928; appeal of Morris E: 
Cummings Dredging Co. . 10 B. T. A. . 851 (See page 2;). ) 

In view of the foi. cgoing. it is the opinion of this office that the 
. tatute of limitations on collection of tlie deficiencies herein con- 
. idered will expire in 1020, in accordance with section 278(d) of 
the Revenue Act of 1026, which provides that where as=essment of 
the tax is made within the statutory period of limitation, such tax 

be collected by distr;iint or by a proceeding in court. begun 
within siz years after assessment of the taz. 

C. 41. CiiAnEsT, 
('enei al Cob, neef, Bureau, of Intenial Revenue. 

", , -, 229 — 29 — 12 
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ARTIOLE 197o: Period of limitation upon collec- V — 
I99 gZ 85 8880 

tion of tax. . 41 

INTERNAL REVENUE LAWS — REVENUE ACT OF 1926 — DKCISIO& OF COURT. 

SUIT — LIMITATION — BOND. 

A suit commenced after the expiration of the statutory pe»~ 
within which suits for the collection of a tax may be begun, to 
recover on a bond. given prior to the expiration of such period in 

connection with a claim for abatement of the tax and conditioned 

for the payment of the tax found to be due, is not barred by the 

statute of limitation applicable to the collection of taxes, no is the 

liability on the bond extinguished by section 1106 (a) of the 
Revenue Aet of 1926. 

TREAsURY DEPARTMENT) 

OFFIcE oF CoMMIssioNER oF INTERvAL RE'vENUE) 
Washington) D. C. 

To ColEeetors of Interna/ ReI)entre and Others Concerned: 

The following decision of the District Court of the United States, 
Eastern District of Pennsylvania, in the case of Bfafcely L). cVc- 

Ceugkn) Cofzector of Interna/ Revenue) v. Pk8a~Mpkia Barge Co. , 
a Corporation, and National Surety Co. , a Corporation, is published 
for the information of internal revenue OKcers and others concerned. 

D. H. BLAIR, 
Commissioner of Intei~ Remend. 

Approved August 20) I9O8. 
HENRY HERRICK BOND) 

Acting Secretary of the Treasury. 

Die ruler COUzr or THE UNITED STATEs Fos THE EASTERN DisTRIcT oF 
PENN sxLVANIA. 

Blakehj D. McCaaghn) as Collector of Internal Revenue of the United States 
for the First Collection District of Pennsylvania, v. Philadelphia Barge Co. , 
a Corporation, and Xational Surety Co. , a Corporation, . 

f April 25, 1928. ] 

OPINION. 

This is a suit by the United States upon a bond executed by the defendants, 
Philadelphia Barge Co. and National Surety Co. , as principal and surety, 
respectively. It now comes before the court upon a statutory demurrer to the 
statement of claim, under the Pennsylvania practice act. The following facts 
are admitted t 

In October, 1920, the Commissioner of Internal Revenue assessed against 
the Philadelphia Barge Co. an additional tax of $12, 685 on account of its income 
for the year 1918. On February 15, 1921, the taxpayer presented a claim for 
abatement and two days later the bond in suit was filed. On May 14, 1928, 
the Commissioner of Internal Revenue rejected the Barge company's claim 
for abatement and found the additional tax of $12, 685 as assessed to be correct. 
Demand was duly made and this suit was begun in August, 1926. 

It is agreed that the taxpayer's return for the year 1918 (upon which the 
additional assessment was made) was filed April 29, 1919. It is also conceded 
by the Government that, if no bond had been given, no proceeding for the col- 
lection of the additional tax could have been brought after A. pril 29, 1924, 
by reason of the limitations contained in the Revenue Aet of 1918. The question 
here for decision therefore is whether, after the expiration of the statutory 
period allowed for proceedings to collect a tax, a suit ean be maintained upou 
a bond giveu before the statute had run by the taxpayer and a surety in eon 
nection with the filing of a claim for abatement. 



169 [$/277 and 278, Art. 12, 2. 

The defendant's principal contention is based upon section 1106(a) of the 
Rvvcnue Act of 1926, which reads in part as follows: 

"The bar oi the statute of limitations against the United State. - in respec+ 
of any internal-revenue tax shall not only operate to bar the remedy but shall 
extinguish the liability; 

He says that since this section of the Revenue Act operates wholly to ex- 
tinguish the liability of the principal debtor, therefore no cause of action can 
exist against the surety. 

It must be admitted that his argument appears at first to have considerable 
force. But on further consideration, it becomes apparent that the "liability" 
referred to in this section must mean the liability for taxes imposed b. i the 
revenue law. This liability is the whole basis and subject matter of the 
statute. It does not arise from anv voluntarv act of the taxpavei' but is 
created by the mere will of the sovereign expressed in legislation. Before the 
bond was executed, it was the only obligation upon the taxpayer and if the 
taxpayer ivere not a party to the bond I would agree with the contention of the 
defeudants. 

Ho~ever, as soon as the bond was executed, the taxpavcr assumed a second 
and entirelv distinct obligation and became subject to a new and entirely dif- 
ferent kind of liability. There was a surety but the taxpaver was the partv 
primarily bound. The new liability was voluntary and contractual. It was in 
form a direct and primary obligation, not to pav a tax, but, to pay the suin of 
$12, 685 defeasible only upon payment by the taxpayer of a certain amount to 
be fixed bv subsequent action of the Commis sioner. Xo limitation was put upon 
the time within which the CommLw~ioner was required to act in fixing such sum. 
Inasmuch as the collector had the right to proceed nnmediatelv for the col- 
lection of the tax, it follows that he also had the right to require, as the price 
of forbearance from such action, a general promise to pay such amount as 
might be found due at any time, either before or after the expiration of the 
statutory period. This was unquestionably' the intent and understauding of 
the paities. The taxpayer's promi e is unde: seal and in addition is 1&used 
upon ample consideration. If the collector had proceeded by distraint, as he 
had the right to do, the taxpayer*s onlv course would have been to pay the tax 
and then to have sued for a recoverv of the money. The giving of the bond 
and the withholdiu- of proceedings relieved him of that necessity. 

This view of the case maltes it unnecessary to determine whether the giving 
of the bond wholly relieved the taxpayer from his original tax liabilitv, was in 
substitution for it, or whether two liabilities continued to subsist together, and, 
if so, whether the giving of the bond was a waiver of the limitation as to the 
original liability. These questions ~ould arise if the collector were proceeding 
by distraint or were otherwise pursuing a remedy given by the statute for the 
collection of taxes. So far as this suit is concerned, the expiration of the 
statutory period allowed for proceedings to collect tax does not constitute a 
defense. 

Demurrer is overruled and defendants are directed to answer within 15 days. 

AnTzc~ 1272: Period of limitation- upon collec- 
tion of tax. 

REVENUE ACTS OF 1924 AXD 1926. 

The submission of an offer in compromise, without more, does not 
operate to suspend the running of the statute of limitations, nor 
does the mere issuance of a warrant of distraint without proceed- 
ing thereunder with levy upon the taxpayer's property in accord- 
ance with the law aud regulations governing distraint proceedings, 
operate to satisfy the statute of limitations upon collection of an 
outstanding tax. 

&n opinion is requested as to whether additional income taxes in 
the amount of 10m dollar~, assessed against the taxpayer for the tax- 
able year 1917i may be collected at this time. 
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The facts appear to be as follows: 
The taxpayer filed an incoine tax return for the calendar year 1917 

on March 30, 1918. Additional tax in the amount of 10m dollars for 
the year 1917 was assessed on the September, 1923, list. An unlimited 

waiver of the statute of limitations upon assessment and collection 
was filed on March 2, 1928, which waiver, under the terms of Com- 
missioner's Mimeograph No. 3085 (C. B. II — 1, 174), expired on April 
1, 1924. No other waiver was 61ed nor was a bond given. No claim 
in abatement was 6led to cover the deficiency in tax referred to. 

In a letter from the collector it is stated with respect to the 
outstanding assessment above mentioned that— 

A first demand notice was issued by the oflice on October 23, 1923, 
and a second demand notice on December 10, 1923. A warrant for distraint 
was issued on January 8, 1924. 

The taxpayer submiited an offer in compromise, in the amount of a dollars, 
covering the liability both for the years 1917 and 191, which offer was 
rejected by the Commissioner on May —, 1925. 

Upon the rejection of the offer, the tax was transferred to the collector of 
internal revenue, , because of the address of the taxpayer being located 
in the State of R district. 

The period of limitation upon the collection of the outstanding 
assessment having expired. prior to the enactinent of the Revenue 
Act of 1924, the six-year period of limitation upon collection as pre- 
scribed in that Act and in the Revenue Act of 1926 is not applica- 
ble. The submission of an ofFer' in compromise does not, without 
more, operate to suspend the running of the statute of limitations 
upon collection. 

The mere issuance of a warrant of distraint in January, 1924, as 
stated by the coHector, without proceeding thereunder with levy 
upon the taxpayer's property in accordance with the law and the 
regulations governing distraint proceedings, does not, in and of 
itself, operate to satisfy the statute of limitations upon collection. 
In this connection see section 1180 of the Revenue Act of 1926, which 
defines the date on which a distraint is begun within the meaning of 
the statute of limitations. 

This ofFIce is, therefore, of the opinion that collection of the out- 
standing tax is barred by' the statute of limitations. 

C. M. CHAEEsT, 
General Course/, BMreufA oj Internal Refienme. 

SECTION 280. — CLAIMS AGAINST TRANSFERRED 
ASSETS. 

ARTIOLE 1291: Claims in cases of transferred 
assets. 

VII — 34 — 3871 
T. D. 4196 

INCOME TAX — REVENUE ACT OP 1926 — DECISION OI' COURT. 

SUI — TRANBFEREE — ExcLUBIvENEss oF SEcTIoN 280 Fos KNFoaciNe 
LIABILITY — TRUST FUND DOCTRINE. 

Section 280 of the Revenue Act of 1920 does not provide an exclu- 
sive method of enforcing the liability of a transferee of property 
of a taxpayer. The United States may proceed by suit in equity 
under the trust fund doctrine for the recovery of taxes assessed 
against a transferor. 
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~SEEE DEP~TMEXT. 
OFFICE OF COMMISSIOWWIl OF INTERVAL REvEXLE& 

)Vaahittgto22. D. C. 
To CoLLector8 of Infernal Revenue att&2)' OtI2erg C'oneer)M(I'I 

The following decision of the District Court of the united States, 
District of ~lassachusetts& in the case of United' States of America v. 
Oreenf'teM Tap ct Dt'e Corporatioi2& is published for the information 
of internal revenue oScers and others concerned. 

H. F. AIIIIES, 
&Ictitty C'omti2issioner of II&tenml Revenue. 

Approved August 14. 1M8. 
Km' HEIIRIC~ Bo~n, 

Actii iy bee&'cta& y of the Trea8u~y. 

DIsTRIcT CQERT oF TIIE I SITED STATEs, DIsTRICT oF ~ss 'cHESETIS. 

United State&2 of An&erina v. Gree&&field Tap 2t Die Corporation. 

[July 30, 1928. ] 
OPIXIOX. 

BREwsTER, S. : The t'nited States brings this proceeding in equitv tn enforce 
its rights to collect the balance due ou 1920 income and excess profits taxes 
from the respondent as transferee of all the a. Sets of the Lincoln Twist Drill 
Co. The respondent has asked to have the bill dismissed. averring that section 
260 of the Rerenue Act of 1926 provides an exclusive method of enforcing the 
liabilitv. at law or in equitv. of a transferee of property of the taxpayer. This 
statute, so far as material to the respondent s motion, is as follows: 

"SEc. 2SO. (a) The amounts of the following liabilities shall, except as 
hereinafter in this section provided, be assessed, collected, and paid in the 
same manner and subject to the same provisions and limitatinns as in the 
case of a defieiency in a tax imposed by this title (including the provisions 
in the case of delinquency in payment after notice and demand, the provisions 
authorizing distraint and proceedings in court for collection, and the provi- 
sions prohibiting claims and suit: for refunds); " (1) The liabilitv, at law or in equity, of a transferee of property of a tax- 
paver, in respect of the tax (including interest, additional amounts, and 
additions to the t«x prnrided br haw) imposed upon the taxpayer bv this 
title or by anv prior income, excess-profits, or war-profits tax Act. 

I assume. as the allegations of the bill would indicate, that the Government 
did not act pursuant to the prorisions of =-ection 214(a) of the &&et, which set 
out the procedure to be fnllogved in the determination of deficiencies. includin 
a 60-day notice of deficiency. This section reads in part that no "proceeding in 
court" for the collection of the deficienc shall be ~ * * begun, or prose- 
cuted until such uotice has been mailed to the taxpayer, nor until the expiration 
& f snch. 60-dav period. " 

Thm provi. ions of the Revenue Aet of 1026, the respondent contends, leave 
the court without power to entertain an equitv suit to e:tablish the liability 
of the transferee according to the theorr that the assets in the hands of the 
transf&. &m constitute a trust fund for the payment of taxes due the Lnited 
States from the Lincoln Twist Drill C&~. 

Tn ul&hnld this cnntentiou i. -. to brin the provisions of:. ection 2SO in direct 
confiiet Ivith oth r Federal enactments as well as with other provisions of the 
1926 A«. Thus. seetiou 3213 of the Revised Statute. - provides that "taxes 
mar be . -Re&1 fnr and recovered in the name of the 1 nited States in anr proper 
fnrnI Of aetiOn before any * * * di. -. trict court nf the l. nited States for the 
di-&&'i& t v&ithin which the liability to such tax is incurred. nr where the party 
frnn& w hnm such tax i. - due resides at the time of the commencement of the 
said action. " I look upon this section as operating not onlv to fix the venue 
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of the action but to confer upon the proper administrative ofiicer authority 
sue, at law or in equity, in the name of the sovereignty, for the Deco'verb 

any taxes due the United States. 
But, referrin to the Act of 1926, we find two sections that, can not be recon- 

ciled with the position taken by the respondent. 
Section 278(d) provides: 
"Where the assessment of any income, excess-profits, or war-profits tax 

imposed by this title or by prior Act of Congress has been made (whether before 
or after the enactment of this Act) ~ * * such tax may be collected 
by * ~ * a proceeding in court (begun before or after the enactment of 
this Act) 

And section 1122(b) is as follows: 
"SEO. 1122. (b) The district courts of the United States at the instance of 

the United States are hereby invested with such jurisdiction to make and issue, 
both in actions at law and suits in equity, writs and orders of injunction, anti 
of ne exeat republica, orders appointing receivers, and. such other orders and 
process, and to render such judgments and decrees, granting in proper cases 
both legal and equitable relief together, as may be necessary or appropriate for 
the enforcement of the provisions of this Act. The rem. . dies hereby provided 
are in addition to and not exclusive of any and all other remedies of the 
United States in such courts or othervvise to enforce such provisions. " 

This section, being the latl. er portion of the Act of 1926, was held to control 
in United States v. Updike ct ak (District of Nebraska, Omaha Division, April 
18, 1928). My views are in accord with the results reached in that case. The 
rule of construction there applied is well settled. (United States v. Daniels, 279 
F. , 844. In re Lee, 286 F. , 987. ) I think there is merit in the suggestion that section 280 deals with adminis- 
trative procedure to be followed in assessing and collecting taxes from a trans- 
feree as well as in the other cases specified in the section, and that it should 
not be so construed as to deprive the United States of the power expressly con- 
ferred by other statutory provisions to pursue in the courts any proper remedy 
for the collection of taxes and other debts due to it. 

Compare United, States v. Eyer (12 F. (2d), 194); United States v. Chicago 
d K L Il, Il, Uo. (298 F. , 779); The Dollar Savings Bank v. United States (19 
Wall. , 227); BilHngs v. United States (282 U. S. , 261). 

For these reasons I am unable to accept the views of the respondent respecting 
the exclusiveness of the provisions of section 280. I am of the opinion that, 
notwithstanding these provisions, the United States may proceed in equity for 
the recovery of these taxes assessed to the respondent's assignor, and that the 
court has jurisdiction under section 24(1) of the Judicial Code to entertain the 
suit. The merits of the Government's claim are not now before the court. I overrule respondent's motion to dismiss. 

SE('TION 984. — CREDITS AND REFUNDS. 

ARTICLE 1901: Authority for abatement, credit, 
and refund of tax. 

VII — 39 -8909 
T. D. 4209 

INTERNAL REVENUE I AWS — REFUNDS — DECISION OF COURT. 

1. REFUNDs — SUIT IN EqUITY — UNITED STATES As PARTY DEFENDANT. 
The United States can not be made a party defendant in a suit 

in equity against the Government and a corporation to restrain 
the latter from collecting a refund of taxes that the Government 
has determined is due it and to decree that the United States pay 
the refund to the plaintitfs. 

2. REFUNDs — SUIT — BY WHoM BRQUGHT. 
The statute providin. for a refund of taxes alleged to have 

been wrongfully collected contemplates that the action therefor 
shall be brought by the one who actually paid the tax and not by 
one who in equity may have an interest in the money in dispute. 
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TIIEAsC-av DEF&ETMEN=i 
OFFIcE oF Co&I5HssloxER OF I N TEBNAL RKYEN~i 

]1 ashi tt @ton, D. C. 
2'o Cofkctor8 of IIIfet-ttal Ze'e»ue alia Others Concernedt 

The following decision of' the District Court of the United States 
in and for the Eastern Division of the Eastern Judicial District of 
Missouri in the case of Cerleton Dt y Goods Co. et ac'. i pfainAjjs, v. 

»ited Staff of America et al. , defendants, is published for the 
information of internal revenue overs and others concerned. 

D. H. BLAIII, 
Commiaei~r of Internal Eemenne. 

Approved September 18, 1928. 
A. . %. MELLON' 8' etang of the Treater J. 

DisTRICT ConET oF THE U'cITM& STATEs Ix xxD Fos THE E~sTER'v DIYIsIorv OP 
'rHE Exs~~ Jnnici-iz. DIsTBICT oF AIIssouni. 

Carleton Dry Goods Co. and Sidney G. Smitli, Trustee l». Bankruptcy of 
Ferguson McXtnney Manufacturing Co. , plaintiffs, v. U nlted States of 
Ametica and Carleton Ferguson Dry Goods Co. , defe»da»ts. 

[AIureh 15, 1S28. ] 

OPIiVIOIV. 

Fxais, J. : There were submitted to the court not long since motious to dis- 
miss the petition. These motions are bottomed on divers and numerous alleged 
i u Il rmi ties. 

I think the motions to dismiss, which have been QTed. perhaps, both jointly 
and severallv, ought to be sustained. The reasons for this view are numerous. 
I scarcely ever came in eontdct with a situation which seems to present so many 
technical reasons why the motions ought to be sustained. 

Theoretically, and figured out from the point of view' of logic, as plaiutiffs 
most ingeniously view it, the case presented by plaintiffs is a verv strong one 
in logic, but it is an exceedingly weak one wheu considered in the light of the 
statutes which are involved, and in the light of the age-old practice. 

Brietly, the facts set out in the petitiou are, so far as the matter up for dis- 
cussion, at least, is involved, such wherein the Carletou Dry Goods Co. and 
the trustee for the bankrupt company seek to recover certain money which was 
overpaid to the United States as alleged income ta~es for a given year. This 
overpayment was made bv defendant corporation, which was and is a holding 
company, having no business of its own, save as a holder aud owner of prac- 
tically all of the stock of the bankrupt and all of the stock of the other incor- 
porated plaintiff. 

As forecast, the corporate defendant, with the money of the plaintiffs (and 
I eall them both such, for brevity)i paid the excess on income taxes now 
here in controversy. Subsequently, pursuant to the statute, an application 
was made by the defendants, aud each of them, separately aud severally, it 
seems, to the Treasury Department and to the proper bureau thereof, for 
the refund of the sums so respectively overpaid by the corporate defendant 
for the account of iucome taxes of the plaintiff. At the same time. the 
corporate defendant, as the actual taxpaver, m:i de a clauu for the ~hole 
of this money to be refunded to it. Such proceedings were had as that the 
governmental department agreed to refund to the corporate defendaut, as the 
actual taxpayer, and denied the claimed refund to plaintiffs, and to both and 
each of them. 

forecast it appears by the bill of complaint that the I u red &tates has 
agre d to refund, and is willing to refund, every cent of the money in contro- 

liere, but, as forecast furthermore, it has decided that this refuud is due 
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to the corporate defendant as the actual taxpayer, and that it i, not due to 
plaintiffs as tile equitable taxpayers. Tlleereupon 'plaintiffs b]. lng tliis bill of 
comPlaint in equity joining the United State- as a party defendant, and asking 
as relief, among other things, that the corporate defendant be enjoined. 

Thc, c are, as stated, many reasons why, in my opinion, this suit can not be 
inaintained against these two defendants jointly on the equitv side. I think 
just a few, only, of these reasons need be stated. As said already, there are 
many more. I am not sure that all of these that I shall mention ha. ve been 
raised, or barely raised, by the motiou to dismiss, but they are either raised, or 
they could have been raised, and they appear upon the face of the bill of 
complaint. 

First, I think it is clear that, if the plaintiffs are the taxpayers, as they by 
counsel strenuously urge as a basis for the mainterance of this action, then 
surelv the suit is not joint, but several. This is so, I think, upon all of the 
ar. ument of the plaintiffs, for plaintiffs could not be the taxpayers to whom the 
right to sue for a refund is given unless in paying the tax they acted severally, 
and not jointly. If the plaintiffs are tbe taxpayers, within the purview of the 
statute which permits a suit on this account to be maintained, each of them 
having ali eady complied with conditions precedent, by making a claim as 
required by statute, each plaintiff may now separately sue the United States at 
law for a refund of the sum respectively paid bv it as a taxpayer. Ir such ease 
the fact th't the Department has already determined that defendant, Carleton 
Ferguson Dry Goods Co. , is the taxpayer and as such the entitv entitled to 
recover the refund, will be no defense, if, in fact, the Department is wrong as a 
matier of biw, and, it goes without saying, that plaintiffs strenuousiy so contend 
and, in eftect, bottom their right to maiutain this action upon this basic conten- 
tion. If, on the other hand, the money is a trust fund, and if the Carleton 
Ferguson Dry Goods Co. became a trustee in respect of its payment of the taxes 
for plaintiffs, with the money of plaintiffs, so that a refund of such money 
should, in equity, go to the plaintiiis and not to the Carleton Ferguson Dry 
Goods Co. , then tne insolvency of the latter company could not, in my opinion, 
affect the fund in question. l timely suit in the proper forum should save 
this moncv in dispute from the creditors of the Carleton Ferguson Dry Goods Co. , 
however insolvent it actually may be. Certainly, a court on the equity side will 
protect a trust fund, such as plaintiffs alle e the fund in question to be, from the 
rapacity of common creditors, of even an insolvent concern. Moreover, the 
United Sta. tes is made a party defendant here in an action wherein it has no 
interest, namely, in a suit as to a controversy actually between plaintiffs and the 
Carleton Ferguson Dry Goods Co. The United States is alleged to be willing 
to refund the money in dispute, and is prepared so to do at once, but it insists, 
through the Department having the matter in charge, that the Carleton Ferguson 
Dry Goods Co. is the concern to whom the United States should pay the amount 
of this refund, because it deems the latter company' to be the taxpayer, within 
the purview of the statute governing the situation. 

It is clear, therefore, that, in effect, what is here sou, ht to be done is to 
compel the United States to interplead and bring in before the court contend- 
ing parties in order that these parties may fight out their own personal 
controversy over the shoulders of the United States. All this is a thing, I 
think, for which there is no warrant of law. In the absence of controlling 
authority on the point (and neither the court, nor counsel, have found any), 
it seems plain that the statute providing for refunding alleged income tax 
exactions contemplates that the action therefor shall be brought by him who 
actuallv paid the tax, and not by him, or them, who might in equity, or as a 
ce8tiii qu4 trmt, have some latent interest in the money in disput'e. 

I can not be brought to believe that it was contemplated by Congress that 
the United States should be drawn iiito disputes as a party defendant, while 
others threshed out between themselves the question of latent equities touching 
who actually owned the money with which the alleged income taxes were paid. 
It mulct be conceded, I think, that plaintiffs are either right or wrong in the 
assertion that they, upon the facts, are such taxpavers as are allowed to sue 
to recover money overpaid as income taxes. If they are wrong, then no action 
can be mainta ned by them for the recovery of this money. If they are right, 
I can, I repeat, see no reason why they can not sue tbe United States at law 
and recover judgment for the sums severally paid by them, regardless nf 
whether the Department deems such money parable alone to the corporate 
defendant or not. I kiiow of no rule of law, save that found in the particular 
statute before me (the force of wliich, however, plaintiffs by the broadest 



175 [5284, Art. 1304. 

inference deny), which vill exempt the United States from liability if it . =hall 
pay to the corporate defendant money which belongs to the plaintiffs. 

There are, in my view, other difficulties and objections in the case, which 
are;ilmost, if not quite equally, as obvious as the ones already mentioned. So, 
1 conclude that if all the ancient rules are not to be abandoned, the motions 
must be sustained, and so it is ordered. 

A iiTicnE 1804: Claims for refund by taxpayers. 

EEVENUE ACT OF 1926. 

VI I — 42 — 8948 
G. C. M. 485o 

A credit erroneously claimed on an income tax return without 
more can not be construed as an informal claim for refund of a 
tax overpaid for a prior year. 

A. n opinion is requested as to whether A. and B have filed suflicient 
claims for refund of taxes for the year 1917. 

The t;ixpayers carried on a partnership business during the taxable 
year 1917, and the partnership return for that year refiected an 
excess profits tax, which was paid. The taxpayers failed to take 
deductions on their individual returns for that year on account of 
their proport, ionate shares of the excess-profits tax paid for the part- 
nership, an allowance for which is provided in section 99 of the 
Revenue' Act of 1916, , addecl by section 1211 of the Revenue Act of 
1917. On their individual returns for 1918 each of the taxpayers 
erroneously took as a credit under item 40 of Forin 1040 in use for 
making individual returns for that year, his proportionate share of 
the excess-profits tax paid for the partnership in the preceding 
year. Item 40 relates to the credit allowed for taxes paid to a 
foreign country and possessions of the United States. Pursuant to 
an ofiice audit, made in 1M1 of. the returns for 1918, this credit was 
disallowed for that year. On October —, 1927, each of the taxpayers 
filed a formal claim for refund of taxes overpaid for 1917, the last 
payments of. which were made on March 81, 1928. 

It, therefore appears that the formal claims for refund were filed 
more than 4 years after the payment of the taxes for the year 1917 
and more than 5 years after the returns for that year were due. In 
order to bring themselves within the period of limitation the tax- 
payers contend that the credit taken under item 40 on their returns 
for the year 1918 constituted informal claims for the purpose of. 
preventing the running of the statute. 

In every case where an informal claim has been recognized tliere 
has been some writing submitted by the taxpayer settin~g f orth the 
general nature of his claiin or information that would indicate a 
possible error in the computation of the tax liability for the taxable 
year for which the overpayment was made. The taxpayers in the 
present case claimed credit on their 1918 individual returns for taxes 
paid to a foreign government or a possession of the United States, 
but subsequently asked that this be construed as informal claim. . for~ 

refund of a tiix erroneously paid for 1917 based on i'lieir failure to 
claim their l&roportionate shares of the partnership excess-profits 
taxes, is deductions for 1917. Under these circumstances it can not 

said that the taxpayers li:ive submitted any information from 
wliich the nature of their claims cou1&l have been determineil and 
whicli ivas susceptible of bein ~ construed as informal claims for 
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refund capable of being perfected by the formal claims subsequently 
filed. A credit erroneously claimed on an income tax return with- 
out niore can not be construed as an informal claim for refund. of a 
tax overpaid for a prior year. 

It is the opinion of this oflice that neither of the taxpayers filed 
a claim for refund within the statutory period for the year 1917, 
and that refunds of any taxes erroneously paid. for that year are 
therefore barred. 

C. M. CHAREsv, 
Oenev. al Covrue/, Bureau of Internal Revenue. 

ARYIULK 1805: Limitations upon the crediting 
and refunding of taxes paid. 

REvENuE XCT OP 1926. 

VII — I-4041 
G. C. M. 5000 

The periods of limitation prescribed by the various revenue 
Acts upon the crediting or refunding of taxes apply, except as other- 
wise provided by subsection (f) of section 24, Trading with the 
Enemy Act, as amended (as amended by section 18, Settlement of 
War Claims Act of 1928), in the case of a claim filed by the 
Alien Property Custodian. 

An opinion is requested as to whether the bar of the statute of 
limitations has fallen with respect to a claim for refund of 1917 
taxes filed by the Alien Property Custodian. 

It appears that pursuant to the Trading with the Enemy Act the 
Alien Property Custodian seized as enemy owned certain property 
belonging to certain German or A. ustrian nationals; that, on April —, 
1922, from funds derived froin the property of these Germans or 
Austrians, the Alien Property Custodian paid certain sums to dis- 
charge a liability for income taxes for the year 1917; and that on 
November —, 1926, the Alien Property Custodian, on behalf of the 
said German or Austrian nationals, whose property he then held 
and from which property the funds paid had been derived, 61ed 
a claim for refund in. proper form. 

Prior to March 4, 1928 (the effective date of the %'inslow Act), 
Germans and. Austrians having the status of those here involved 
were under a complete disability with respect to possession, custody, 
control, and management of such of their property as had been 
seized and was held by the Ahen Property Custodian, and they 
would not be heard in any court upon any matter with respect to 
such property. 

It is contended, relying upon the opinion of the Attorney General 
of August 14, 1924 (84 Op. A. G. 

& 802), and Solicitor's Memorandum 
5682 (C. B. V-1, 198), that since an oScial of the Government, 
the Alien Property Custodian, was responsible for the alleged errone- 
ous payment in the instant case, that a refund of the amount thus 
paid may be made without regard to the statutory period of limita- 
tion if the claim is allowable on its merits. 

Subsection (f) of section 24. , Trading with the Enemy Act, as 
amended (as amended by section 18, Settlement of War Claims A. ct 
of 1928), provides as foHows: 

(f) The benefits of subsections (c), (d), and (e) shall be extended to the 
taxpayer if claim therefor is filed before the expiration of the period of limita- 
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i. ious properly applicable thereto, or before the expiration of six months after 
th&' date & f the enactment of the Settlement of War Claims Act of lp28, which- 
ever date is the laier. Tlie benefits of subsection (d) shan also be extended 
to the taxpayer if claim therefor is Gled before the expiration of six nionths 
after the return of the proceeds. 

The statement of the managers on the part of the House of P~epre- 
sentatives pertaining to H. R. 7201 (which became the Settlement of 
4Var Claims Act, of. 1928 ), contains the f ollowing re f erence (69 
Congressional P&ecord, p. 8782) to the section. : 

The IIouse bill prov1ded that the Federal taxes on alien propertv should be 
computed in the same manner as if the property had not been seized and should 
be paid wherever possible out of the funds held by the Alien Property Custodian. 
The Senate amendmcnt adde&i foui qualifications; ' ' '"' fourth, that claims 
for refund could be filed and assessments made and proceedings started for col- 
lection ivithin six months after the date of enactment of the Act regardless 
of the expiration of the ordinary statutory period; and, fifth, that tentative 
returns should be filed and tentative assessments made and that the 20 per cent 
of property withheld should be retained by the Alien Property Custodian as se- 
curity for the paynient of any deficiency Anally determined to be due. The 
House recedes with an amendment providin ~ -'" "* that the allowance of 
additional time for filing claims and for making assessments should apply only 
in cases where the tax liability is changed by the provisior. s of tliis section; 
and, in lieu of the tifth provision, providing that property acquired may be 
returned prior to a Qual determina. tion of tax liability, under Treasury regula- 
tions which will protect the interests of the Government by making certain 
that suiiicient property is retaiiied to pay the taxes or that a bond is given to 
secure such paymeut. 

The benefits of subsections (c), (&I), and (e) of section 24, Trading 
with the Enemy Act, as amended, can only result, as respects the 
ex-enemy' taxpayers, in credits or refunds of tax. IVhen in subsection 
(f) Congress speaks of the "period of limitations properly applicable 
thereto" the obvious inference is that the periods of limitation pre- 
scribed by the applicable Revenue Acts apply; and the obviousness 
of the inference is not changed by the circumstance that subsection 
(f) prescribes in the alternative other periods within which claims 
f' or credit and refund as respects the benefits of subsections (c), (&l), 
ancl (e) may be filed. Thus, in unequivocal terms Congress has pre- 
scribed that in so far as the tax liability is affected by subsections 
(c), (d), and (e) the periocls of limitation provided by the applicable 
Rev'cnue Acts are to be applied. The necessary inference from this 
prescription is that Congress assumed, an&I inten&le&l, that the periods 
of limitation provided by the various Revenue Acts'upon the credit- 
ing or refunding of taxes should apply generally except as specifically 
otlierwise provided by subsection (f). 

If, under the rule that congressional commiti. , ee reports and state- 
ments upon a statute in the course of its legislative career may be re- 
sorted to in case of doubt or ambiguity, recourse may be had to the 
statement of the managers on the part of the House pertaining to 
the bill which became the Settlement of War Claims Act of 1928, 
all cloubt must be resolved when the necessary implications of the 
statement are taken into consideration. See provisions quoted supra. 

Nor are these conclusions rendered untenable by. any principe&les 
or considerations deducible from the opinion of the Attorney Gen- 
eral of August 14, 1924, supra, or from Solicitor's i&[emorandum 

Such general infei'ences or principles may serve to furnish a 
rule applicable to situations where the law is silent or obscure. but 



$1104, Art. 1331. ] 

they can not serve to overthrow a clear and. definit intention ex- 
pressed by Congress in a statute. 

In the instant case the taxes under consideration were income 
taxes for tlie taxable year 1917; were paid on April —. , 1999; and 
no claim for credit or refund of any kind was ever filed until Novem- 
ber —, 1M6, The period within which claims for credit or refund 
are required to be filed by section o84, Revenue Act of 1926, in re- 
spect of such taxes therefore expired prior to November, 1926. The 
claim. for refund was filed too late and should be disallowed. 

C. M. CIIAREST) 
General Counsel, Bureau of Internal revenue. 

TITLE X, — BOARD OF TAX APPEALS. 

SECTION 1001. — COURT REVIEW OF BOA. RD'S 
DECISION. 

SECTION 1001. 
REVENUE ACT OF 1926. 

Reinedies in case of adverse decision by Board of Tax Appeals. 
(See 6. C. M. 5046, page Y8. ) 

TI f LE XL GENERAL AIhHINISTRATIVE PROVISIONS 

SECTION 1104. — EXAMINATION OF BOOKS 
AND WITNESSES. 

ARTiczE 1881: Examination of records and 
witnesses. 

VII — 38-4902 
T. D. 4203 

INTERNAL REVENUE LAWS — REVENUE ACT OF 192G — DECISiox OF COURT 

ERA MIN ATION OP Booms — AUTH oarzr OF REVENUE AGENT. 
A summons liy a revenue agent to a bank to produce all the 

records of deposits and withdrawals of a taxpayer for the period 
covered by his tax return does not go beyond the authority con- 
ferred upon him by section 1104 of the Revenue Aet of 1920. 
Such a summons does not compel a bank to furnish evidence imma- 
terial or outside the limits of a proper investigation. A bank 
can not refuse to respond to the summons because its books con- 
tain wholly immaterial entides. No rights of the depositor are 
invaded by an examination of the records even if the result is to 
disclose transactions that have no bearing upon the matters in 
issile. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTZRNAI RLVENUE~ 

W'ashington, D. C. 
To Collectors of Internal Revenue wu8 Othe&"s Concerned': 

The following decision of the District Court of the United States, 
District of Massachusetts, in the case of Robert C, Cooley v. Prank 
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E. &ergz'n et aL is published for the information of. internal revenue 
ojliccls and others concerned. 

H. F. Ilnlzs. 
Acting Covnvretssioner of Interna/ Eeeenvle. 

Approved September 6. 1928. 
OGDEN L. AIILLsq 

rioting Secretary of tke 2'reasty. 

DIsTaIcT COI~T OP THE VNITEO Sr&TEs, DIsTaIOT OP MxssxcHIIszTTs. 

Robert C. Cooley v. J'rank E. Bergin et al. 

[July 80, 1928. ] 
OPINION. 

BaEwsTEa, J. , District Judge: The respondent Bergin is an internal revenue 
agent. , engaged in checking up the income tax return of the petitioner, and in 
pursuance of his duties he issued a summons to the respondent Third National 
Bank S- Trust Co. by which the bank was requested to appear before the agent 
and to bring with it its records showing the details of the deposits and with- 
drazvals of the petitioner for the period beginning January 1, 1925, and ending 
December 81, 1926. The summons recited that if the bank should fail to eoIuply 
it would become liable to proceedings in the district court of the United States 
for this district to compel its attendance, testimony, and production of books, etc. 

The petitioner thereupon filed this bill of complaint a ainst both the bank 
and Bergin, setting forth the summons, and asks for an injunction restraining 
only the bank from producing, or submitting, to the respondent Bergin the said 
books, papers, and records in its possession and control until it has been deter- 
mined by this court what of such books, papers, and records, if auy, the bank 
may be required to submit according to the terms of the said summons. The 
matter is before the court on the allegations of the bill and the testimouy of the 
petitioner. 

Th& summons presumably was issued pursuant to the authority conferred upon 
revenue agents and inspectors under section 1104 of the Revenue Act of 1926, 
which reads as follows: 

"SEc. 1104. — The Commissioner, for the purpose of ascertaining the correct- 
ness of any return or for the purpose of making a return where none has been 
made, is hereby authorized, by any revenue agent or inspector designated by 
him for that purpose, to examine any books, papers, records, or memoranda 
bearing upon the matters required to be included in the return, and may require 
the attendance of the person rendering the return or of any officer or employee 
of such person, or the attendance of. any other person having l-, nowledge in the 
premises, and may take his testimony with reference to the matter required by 
law to be included in such return, with power to administer oaths to such 
person or persons. " 

It is urged by the petitioner that the summons requiring the bank to produce 
all the records of deposits and withdraIvals of the petitioner for the stated 
period went beyond any authority conferred upon the agent by section 1104, 
and that before the bank should respond to the summons there should be an 
order of thc court Ivhieh wouhl be limited in scope only to such entries on the 
records as were material to the matters required to be inciuded in the return. 

The summons received by the bank wa. =. , in legal effect, no more than a 
request to furnish information in its possession relative to iis dealings with 
the petitioner. The bank has the privilege of deciding whether it w 11 respond 
or await an appropriate order of the court. It can not be as. umed in advance 
that the bank will f ail to exercise a reasonable discretion in the premises. 
iloreovcr, there Is nothing in the summons that compels the bank to furnish 
evidence wholly immaterial or outside the limits of a. proper investigation, and 
here a ain it is not for the court to proceed on the assumption that the banl- 
will fail to act with due regard for the rights of the petitioner. For these 
reasons, I regard these proceedings as somewhat premature. I coul&1, there- 
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fore, with propriety dispose of the case at this point, but the petition'«nd er has 
urged upon the court certain objections to the acts of the revenue ag 
the contemplated procedure before him which, while involving mor or less 
the merits of the case, deserve brief consideration. 

It is conceded that the respondent Bergin has a right to inquire « ~ 
respecting transactions that relate to the petitioner's net income, and ~™st 
be equally apparent that many of' the entries in the books of the bank d 
to show the receipt of income. But the petitioner has alleged and has proved 
that among these entries are those which relate to deposits made by t»e peti- 
tioner of money belouging to clients, and to his wife, and have no "reference to 
the matters required hy law to be included in" his return. He also claims the 
protection of the fourth amendment to the Constitution against unreasonable 
search and seizure. The mere fact that the books contain entries of depos'ts 
by the petitioner of money of other persons would not, in my opinion, warran 
the bank iu refusing to give any information whatever. Bankers are frequentiy 
summoned to court to give testimony respecting, and to produce records of, 
their dealing w. ith depositors, and I have never heard it suggested that a bank 
could refuse to respond to the summons because the books contained imma- 
terIal entries. Nor is the bank permitted to be the sole judge of what is ma-' 
terial. The evidence is produced and the relevancy determined by proper 
authorities after explanation. No rights of the depositor can be said. to be 
invarled by such a proceeding, even, if the result is to disclose transactions that 
have no bearing upon the matters iu issue. 

In United States v. first National Bank of Mobile (295 F. , 142 [T. D. 3%6, 
C. B. III — 1, 422]), the bank having refused to produce before a revenue agent 
its records of transactions with taxpayers, who were its customers, the agent 
applied for an order of court to compel the bank to produce its ledgers and 
other books containing the accounts of these customers. The bank resisted 
the granting of the order, contending that the order would violate the rights 
secured by the fourth amendment to the Constitution, that it had not been 
made to appear that the books and entries were ntaterial, and that there were 
entries of deposits of money for other people or which, for one reason, or an- 
other, would have no tendency to show income. The learned judge disposed of 
these contentions with the following observations: 

"Said bank refuses to testify and produce the books, and contends that it 
is protected by the fourth amendment to the Constitution from doing so. 
As I understand the fourth amendment, it protects the parties to crim. inal 
prosecution against unreasonable searches and seizure of their paper, and I 
do not undersi. and this to authorize a third party, who has books and papers 
which may be relevant to the inquiry, to'refuse to produce such books and 
papers because of this amendment. This is not a question of a search and 
seizure of a party's books and papers, but of whether a w. itness who has in- 
formation as to a party's dealings may be required to testify to those facts, 
and produce book entries as to such entries in connection with and supporting 
such testimony. "It is not necessary to say that many accounts in ihe bank are accounts of 
parties who handle money for other parties, and do not show any individual 
receipt of income in such cases of fiduciary fuuds. These transactions, of 
course, like those of use of funds coming in fiduciary relation, can be ex- 
plained; but, until explained, they tend to show income received. Nor is it 
any excuse for refusing to testify and give the facts to say that moneys which 
pass through a man's bank account are not always income received by him. 
This may be conceded, and yet it is evidence from which income can be in- 
ferred, aud does tend to show income. Like other transactions, however, it 
may be explained by Hanlon and wife. " 

The court in that case issued an order which, so far as appears from the 
published opinion, was coruprehensive, extending to all entries of deposits, 
invesiments, or any dealings with the taxpayers. 

In the case at the bar any entry on the books of the bank that does not show 
income or does not relate to matter required to be included in the return" of 
the petitioner can be explained and excluded without working any substantial 
injury to anyone. 

A national bank is a public institution, receiving a valuable franchise from 
the Government, and it should recognize an obligation to aid the Federal 
authorities in the administration of its laws, so far as it is compatible with its 
duty to its customers. It is well settled that the relation of banker and depositor 
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1n the&r pecuniary dealings is that of debtor and creditor. (xatio»al Bu&!h- of 
t"e B'l&ablfu v. Millard, 10 Wall. , 152. ) The petitioner has no proprietary 
interest in the books and records called for by the summons. They are the 
property of the bank, and the most the petitioner can claim i. - that the informa- 
tion they contain shall not be disclosed for the deliberate purpose of infiicting 
substantial injuries upon him. Without undertaking to define the nature and 
extent of the duty which the bank owes the petitioner in this respect. it is 
enough to say that the allegations of the bill and the evidence introduced by 
the petitioner do not show any' such threatened invasion of his corresponding 
rights as would warrant this court, as a court of equiry, in enjoining or restrain- 
in the bank according to the prayers of the bill. I find nothing in the case 
that supports the petitioner's allegation that irreparable injury would result 
to him if the bank responded to the smnmons. 

1Vhile I do not deny the right of a taxpayer. to invoke the equity jurisdiction 
of the court to restrain an agent of the Government from doing acts that it is 
alleged that he has no authority to do (see Colorado v. Toll, Sup't, 268 U. S. , "'8, 69 L. ed. , 581), I am bound by established precedent to refrain f. "mm, nner-- 
fering with the action of an executive or administrative department except 
under extraordinary circumstances which render such a course necessary in 
order to conserve rights of person or property, (Ceorgia v. &Stu~&ton, 6 %'alL, 
60; In re Sawyer, 124 U. S. , 200; Sheridu» et ul. v. C»l»i» ct al. , 78 Ill. , 23T. ) 

I do not find here presented any such special or extraordinary situation. It 
follows that no equitable grounds are shown to exist upon which injunctive 
relief may be based, and petitioner's prayer for an injuncti»n is denied. 

As this is the only relief sought, I see no reason why, if a motion to dismiss 
were filed, it should not be granted. 

SECTION 1106. — FINAL DKTZMIIXATIQNS 
AND ASSESSMEXTS. 

ART?ex. E 1341: Final determination and assess- 
ment of tax or penaltv. 

VII — 39 — 8910 
G. C. 3i. 4914 

REVENUE ACT OF 1926. 

closing agreement made under the provisions of section 
1106(b) of the Revenue Act of 1926 is of no efFect v;here fraud 
afFecting the assessmeut covered by the agreement is later disclosed, 
even though such fraud may not be established by judicial process. 

An opinion is reAluested as to whether the liability of A should 
be redetermined on the ground that the closing agreement entered into 
under section 1106(b) of the Act of 19o6 was of no effect because 
of fraud materially affecting the assessment covered by the agree- 
ment. 

It is contended in behalf of the taxpayer that the tax liability 
covered by the agreement can not be redetermined by th Commis- 
sioner, despite an alleged showing of fraud, unless and until the 
agreement had been determined by judicial process to be null and 
void. It is also claimed that the agreement is Anal and conclusive 
against further action by the administrative ojncers of the Govern- 
ment, and that a showing of fraud does not vitiate the agreement 
unless established by judicial process. 

The contentions made in beha, lf of the taxpayer have been con- 
sidered carefully, and it is the opinion of this once that the agree- 
ment in question may be ignored and the tax liability redetetmined. 

C. M. CHARzsT, 
Creneru7 Counse7, B~&reau of Interr&a/ Eever&ee. 
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SECTION 1113. — LIMITATIONS UPON SUITS AND 
PROCEEDINGS BY THE TAXPAYEH, . 

ARTIOLE 1351: Suits for recovery of taxes erro- 
neously collected. 

VII — 39 — 3914 
T. D. 4211 

INTFRNAL REVENUE LAWS — CLA. IMS FOR REFUND — DECISION OF COURT. 

SUIT — CLAIM FDR REFUisD — STATEMENT OF GRoUND. 

A suit to recover a tax alleged to have been illegally collected 
can not be maintained unless iLe ground upon which it is based 
was stated in the claim for a refund filed with the Commissioner. 

TREASURV DEPARTMENT) 

OFFICE OF COMMISSIONER OF INTERNAI REVENUE) 
7v'ashintJtoz&, D. C. 

To Collectors of Internal Eetrenite and Others Concerned: 
The following decision of the Court of Clailns of the United States 

in the case oI The Feather Ei~er Lumber Co. v. The United' 8tates is 
published for the information of internal revenue oflicers and others 
concerned. 

D. H. BI, AIR, 
Commissioner of Internal Eeirenue. 

Approved September 14, 1M8. 
A. W. MEI, I. oN, 

8ecretarit of the Treasitry. 

COURT OF CLAIMS OF THE UNITED STATES. 

The J'cather Eiaer Irtmber Oo. e. The l7ntterS States. 

[May 28, 1928. ] 

OPINION. 

Moss, Judge, delivered the opinion of the court. 
On tune 16, 1010, plaintiff filed its income-tax return for the year 1918 and 

paid the tax shown to be due, amounting to $8, 008. 08. On the 14th day of 
%larch, 1024, plaintiff filed a claim for the refund of said sum, setting forth 
the grounds as follows: 

"Taxpayer's 1918 return has not yet been audited by the Commissioner at 
Washington, . D. C. , but it appears from agreements reached in couference w th 
representatives of the Bureau of Internal Revenue relative to depreciation and 
depletion that its 1018 taxes have been overpaid and that a refund is due. This 
claim is filed in order to protect taxpayer's rights under sections 252 and 1824 
of tlie Revenue Act of 1921, because the right to claim refunds for 1018 will 
soon be barred by the statute of limitations. " 

The claim for refund v;as allowed to the extent of 8126. 08, which vras pa. id. 
In inarch, 1020, plairitiff filed its income-tax return for the year 1019, which 
showed no taxable income, but a net loss of $4, 891. 15, as alleged by plaintiff; 
~%, 881. 15, as computed by defendant. On May 18, 1925, plaintiff, in a letter 
to the Commissioner of Internal Revenue, called attention to the fact that in 
arriving at the taxable income for 1018 tire Commissioner had not deducted 
the net loss for 1919, and requested a recomputation of plaintiff's tax liability 
and a further refund of S586. 94. Upon the refusal of the Commissioner to 
grant plaintiff's request plaintiff instituted this action to recover said sum. 

Xo claim for refund was ever filed by plaintiff other than the claim herein- 
above set forth. The transactions out nf which the claim sued on arose had 
transpired prior to the filing in 1024 of the claim for refund, and there was no 
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mention of a claim on account of net loss in 1919. The claim merelv stated 
that agrecmeuts had been reached by the taxpayer with the Government rela- 
tive to depreciation and, depletion, that its 1918 taxes had been overpaid, and 
that a refund was due. This claim, referring onlv to the question of deprecia- 
tion and depLetion, was duly considered and in part allowed. The first mention 
of the claim which constitutes the basis of this action was in the letter of 
May 18, 1925. 

The purpose of requiring claims for refund as a condition precedent to the 
institution of an action to recover for taxes illegally or erroneously collected 
was to afford an opportunity for the Bureau officials to correct errors arising 
through their own mistakes. Not until the Commissioner of Internal Revenue 
had been presented with a claim bringing to his attention the errors complained 
of, aud has rejected same, or has allowed six months to elapse without taking 
action thereon, ean the taxpayer invoke the aid of the courts. The mere show- 
ing of a net loss for the year 1919 is not sutfieient. PlaintifE should have pre- 
sented a claim for refund, stating its grounds therefor. There is no 1~1 
relation between the claim filed in 1924, as a claim for refund, and the claim 
which constitutes the basis of this action. Avhile it has been held that the 
form of the claim for refund is not essential, there has been no deviation from 
the well-established rule that the aggrieved taxpayer must assert his right to 
a refund by au application to the Commissioner containing the grounds upon 
which he relies for such recovery before he will be permitted to bri~g an action 
for same. See Rock Island, Arkansas ck Louisiana Railroad Uo. v. United States 
(254 U, S. , 141 [Ct. D. 2, C. B, 4, 342]) and cases cited therein. The question 
involved in this case presents an apt example for the application of the some- 
what epigrammatic lauguage of Mr. Justice Holmes in the Rocl- Island ease, 
"Men must turn square corners when they deal with the Government. If it 
attaches even purely formal conditions to its consent to be sued those conditions 
must be complied with. " The petition will be dismissed, and it is so ordered. 

SECTIOX 1114. — PENALTIES. 

ARTIcLE 1861: Penalties. 

REVENUE ACT OF 1926. 

VII-59-4042 
G. C. M. 4783 

The liability of a bank under a levy upon a delinquent tax- 
payer's bank account is limited by the amount of funds on hand at 
the time the levy is made. If, subsequent to such levy, the funds of 
the taxpaver are reduced below the amouut claimed in the levy, 
the bank is liable for the amount vvithdrawn. 

An opinion is requested relative to a levy made on the bank deposit 
of A at the M Bank. 

In the process of collecting taxes due from the taxpayer, a levy in 
the amount of 10m dollars was made on the taxpayer's bank account 
at the M Bank. It appears that when the bank accepted the levy the 
following statement was written on the notice: oAmcunt being held 
6/7/28, The M Bank, —, Assistant Cashier. " It further appears, 
according to a letter of the bank written after the levy was made 
and apparently on the same day, that previous to the levy the tax- 

ayer had withdrawn the sum of 9x dollars, leaving a balance on 
eposit, amounting to a dollars, w¹ich balance~was being held subject 

to the levy. The bank's letter reads in part as follows: 
pne of your representatives called at this otfice this dav and served notice 

of levy on banl deposits of A in the amount of 10z dollars. previous to the 
call of vour representative A had drawn 9z dollars. The balance at the present 
uriting amounts to a dollarS, which we are holding subject to your further 
orders. 

97 "~3' — 29 — 13 
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The contention is made that the acknowledgment of service should 
;ender the bank liable for such sum as it admitted it was holding 
under the levy. 

Authority to levy upon a delinquent taxpayer's bank account under 
a warrant of distraint is provided for by section 8187, United States 
Revised Statutes, as amended by section 1016 of the Revenue Act of 
1924, which latter section n. ade "bank accounts" "of the person de- 
linquent" one of the classes of property subject to distraint. Fur 
ther, section 1114(e} of the Revenue Act of 1926 provides in sub 
stance 1hat a person " in possession of property or rights to property 
subject to distraint, upon which a levy has been made, " must sur- 
render the same on demar. d of a collector or deputy collector making 
the levy, and, upon failure or refusal to so surrender, is liable to the 
United States in a sum equal to the value of the property or rights 
not surrendered, but not exceeding the amount of the taxes for which 
the levy was made. 

Citation of authority is not required to substantiate the position 
that by a levy in distraint proceedings on the bank account of a 
delinquent taxpayer, only such mon. ey as the account contains may 
be taken. Clearly, if prior to the levy in this case the sum of Oa 
dollars had been withdrawn, no levv was made upor. it, , and. the bank 
is not liable therefor to the United States under section 1114(e) of 
the Revenue Act of 1996. But if at the time of the levy this sum 
had not been withdrawn, the levy was made upon it, and. the bank 
officials cognizant of the levy in order to protect, their institution, 
were requir~ed to take immediate steps to prevert, any subsequent pay- 
ments out of the account levied upon which would reduce it below 
the amounts claimed by the Government. 

If due to failure to take such steps, the sum was withdrawn from 
the account after the levy was made, reducing the fund in the account 
below the sum claimed under the levy, the bank is liable to the Gov- 
ernment for the amount claimed, and, upon its failure or refusal to 
surrender such sum, it is liable th~erefor under section 1114(e). 

It must be concluded that the liability of the M Bank under the 
levy is limited by the amount of. funds on hand at the time levy was 
made and is not determined by the amount indicated in the acknowl- 
edgment of service. 

C. M. CHXRESTq 
General Comneel, Bumeu of Internal Revenue. 
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INCOME TAX RUI LVGS. — PART III. 
REVENUE ACT OF 1924. 

TITLE II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 201 — DISTRIBUTIONS BY 
CORPORATIONS. 

ARTIOLE 1545: Distributions in liquidation. 

REVEIiCE ACT OF 1924. 

I. T. 2388 (C. B. VI — 2. 14) and S. 1Q. 41S1 (C. B. IV — 2, 12) dis- 
tinguished. (See G. C. 'iL 5180, page 110. ) 

SECTION 208. — CAPITAL GAINS ~i'XD LOSSES. 

ARTIcLE 1651: Definition and illustration of capital 
net gain. 

REVENUE ACT OF 1924. 

Royalty payments from leases of oil and gas lands in Texas. (See 
G. C. M. 4200, page 116. ) 

PART II. — INDIVIDLIALS. 

SECTION 213(a). — GROSS IXCOAIE DEFINED: 
INCLUSIONS. 

ARTIczE 31: What included in gross income. 
(Also Section 213(b), Article 71. ) 

REVEXI. E ACT OF. 1924 AXI: PRIOR ACTS. 

VII — 29 — 3S02 
G. C. :iL 4363 

Solicitor's bfemorandum 2042 (C. B. IV — 1, 26), which holds that 
damages in the form of payments for breach of a contract to 
marry constitute taxable income, is revoked. 

Reconimended that Ottlce Decision. 501 (C. B. 2, 70) and I. T. 
2170 (C. B. IV — 1, 2S) be revoked. 

The attention of this ofFice has been called to the Conunissioner's 
acquiescence in the decision of the Board of Tax Appeals in the case 

3[rs. Lyde . 'ilcDonald (see on page 26). In its decision the 
Board held (9 B. T. A. , 1340) that damages for breach of contract 
to marry do not constitute taxable income. This decisioI| is contrary 
to tlie published rulings of the Bureau. 
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In view of the acquiescence of the Commissioner In the above de- 
cision of the Board of Tax Appeals, Solicitor's Memorandum 2042 
is hereby revoked. It is recommended that I. T. 2170 and ONce 
Decision 501 also be revoked. 

C. M. CIIAREsT, 
General Coun8e/, Bmreav, Of Internal Revenue. 

ARTIOLE 81: What included in gross income. 
(Also Section 218 (b), Article 71. ) 

REVENUE ACT OF 1924 AND PRIOR ACTS. 

VII-29-8808 
I. T. 2422 

Once Decision 501 (C. B. 2, 70) and I. T. 2170 (C. B. IV — 1, 28), 
which hold that amounts received as damages for breach of a con- 
tract to Inarry constitute taxable income, are revoked, in view of the 
Commissioner's acquiescence in the decision of the Board of Tax 
Appeals in the case of 3fr8. Lyde 3feDonalS, pet@'ioner, v. Comnnia- 
890ner (9 B. T. A, 1840 (see on page 26) ). 

ARTIcLE 82: Compensation for personal services. 

REVENUE ACT OF 1924. 

Partnership agreement between husband and wife, living in Cali- 
fornia, to di. vide commissions, etc. (See O. C. M. 47S7, page 121. ) 

SECTION 218(b). — GROSS INCOME DEFINED: 
EXCLUSIONS. 

ARTIOIE 71: Exclusions from gross income. 

REVENUE ACT Oi 1924. 

A. mount received for breach of contract to marry. (See G. C. M. 
4868, page 185. ) 

ARTIOLE 71: Exclusions from gross income. 

REVENUE ACT OF 1924. 

Amount received for breach of contract to marry. (See I. T. 2422, 
above. ) 

ARTIOI. E 8'7: Income of States. 

REVENUE ACT OF 1924. 

Income of a municipality under contract with a company organ- 
ized to erect and operate a building to be used as a market place and 
auditorium. (See I. T. 2486, page 147. ) 
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ARTIcLE 89: Additional exclusions from gross income. 

REVEXI. E FACT OF 1924. 

Amendment of article 89, Regulations 65, to include Canada in 
the list of countries which satisfy the equivalent exemption require- 
ment of section 213(b) 8 of the Revenue Act of 1924. (See T. D. 4227, 
page 125. ) 

ARTIOLE 89: Additional exclusions from gross income. 

REVEXEE ACT OF 1924. 

Interest r'eceived by a British corporation on moneys, held tem- 
porarily in United States banks, which represent surplus working 
cash arising and collected in the United States from the business of 
shipping. (See G. C. M. 4859, page 73. ) 

ARTIcLE 89: Additional exclusions from gross income. 

REVERT:E A. CT OFi 1924. 

Brazil and the equivalent exemption requirement of section 
213(b) 8. (See I. T. 2438, page 72. ) 

SECTION 214(a)1. — DEDI CTIOXS ALLOY@ED IXDI- 
VIDUALS: BL SINESS EXPEXSES. 

ARTIOLE 112: %hen charges deductible. 

REVEiiEE ACT OF 1924. 

Freights charges of lumber manufacturers keeping books on accrual 
basis. (See G. C. M. 5265, page 55. ) 

SECTIOX 214(a) 10. — DEDUCTIONS ALLOWED IXDI- 
VIDUALS: COXTRIBLTIOXS OR GIFTS. 

ARTIcLE 251: Contributions or gifts. 
REVEXLLi' ACT OF 1924. 

Contributions to a bar association. (See G. C. M. 4805, page 58. ) 

SECTIOX 217. — XET IXCOM~ OF XOXRESIDEXT 
ALIEX IXDIVIDUALS. 

ARTIcLE 817: IncoIne from sources within the United States. 

REVERIE ACT OI' 1924. 

Profits from sales of cotton nnIde in the United States to foreign 
custonIers title to which passed from the seller upon delivery of the 
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cotton to carriers at a port in the United States and the forwarding 
of the necessary documents to the buyer. (See G. C. M. 
below. ) 

ARTrczz 329: Transportation service. 

REVENUE ACT OF 1924. 

Amendment of article 820 of Regulations 65. (See T. D. 4201, 
page 183. ) 

SECTION 218. — PARTNERSHIPS. 

ARTICLE 886: Distributive shares of partners. 

REVENUE ACT OF 1924. 

. Salaries paid to nonresident alien members of partnership. (See 
O. C. M. 2467, below. ) 

SECTION 219 — ESTATES AND TRUSTS 

ARTTczz 343: Deceden. t's estate during administration. 

REVENUE ACT OF 1924. 

Amendment of article 343, Regulations 65. (See T. D. 4177, 
page 134. ) 

ARTzczz 843: Decedent's estate during administration. 

RKVFNUr. ACT OF 1924 

Basis for determining gain or loss in case of instal]ment notes 
originaL]y received by decedent and collected by his estate or next of 
kin after distribution. (Sec 6. C. M. 5060, page 64. ) 

SECTION 221. — PAYMENT OF INDIVIDUAI 'S 
TAX AT SOURCE. 

ARTTcr. r. 861: Withholding tax at source. 
(Also Section 218, Article 836; Section 217, 

Article 31'7. ) 
REVENUE ACT OF 1924. 

VII — 37 — 8892 
6. C. M. 2467 

The M Company, a limited partnership under the Texas statutes, 
is not required to Ale Form 1042, reporting tax withheld from 
protits paid to its nonresident alien members which were derived 
from the operation of its business in the United States. 

The so-called salaries paid to the nonresident alien members of 
the partnership can not be consirlered compensation for services 
rendered the partnership, but must be held to represent portions of 
the distributive proQts of the partnership. 



Inasmuch as title to the cotton sold to foreign customers pas=cd 
from the taxpayer upon delivery of the cotton to carriers at a port 
in the United States and the forwarding of the necessary document. 
to the buyer, the sales were made in the United States and profit: 
from such sales were from sources within the United States. 

An opmion is requested regarding the protest of the M Compai~y, 
a partnership, against a proposed as=essment as withholding agent 
for two of its nonresident alien members. The facts disclosed ar 
stated briefly as foll&vs: 

The !I Company is a partnership formed under the provisions of 
chapter 1, title 102. of the statutes of Teza=, relative to the creati: n 
of limited partnerships. The business of the partnership is that of 
buyin«and selling cotton. The bulk of the cotton purchased is sold 
to customers in foreign countries. Orders are secured by the non- 
resident alien members of the firm and by foreign agents, such 
orders being transmitted by cable. Practically all tlie cotton sold to 
foreign customers was sold under c. i. f. foreign port contracts. 

The partnership con!. ends that the profit made on all cotton sold 
to foreign customers i. -: from sources without the United States and 
that the portion of such profits distributable to its nonresident alien 
members is not tazable in their hands. It has deteririned the amount 
of the profits from s . !rces without the U'nited States by prorating 
the total profits on a basis of bales sold to customers without the 
United States to total bales sold. 

Tlie collector considers that the entire profit of the partnership is 
income from sources v. ithin the United States and therefore that the 
M Company has control of income from sources within the United 
States. determinable in 1024 and payable to two nonresident aliens 
at, the discretion of the iiianaging partner and that taz should have 
been withheld under tile provisions of section 221 of the Revenue Act 
of 1924. He recormiends that the conipany be assessed in accordance 
with Forin 1042, prepared by a deputy collector of his district under 
authority of section 8176 of the Revised Statutes. 

The attorney for the partnership objects to the collector's recom- 
mendations. He refers to the provisions of sec'ions 217 and 21S of 
the Revenue Act of 1M4 and certain articles of the regulations issued 
thereunder. He submits that a partnership is recognized by the law 
and regulations merely as a medium through which the individual 
receives income, each partner being liable for taz on his distributive 
share of the net income of the paitnership for the taxable vear pre- 
cisely as if he had received an amount equal to such distributive 
share directly and without the intervention of the partnership; that 
a nonresident alien individual is taxed on income received as his dis- 
tributive share of the partnership of which he is a member just as he 
is tazed on any other income received by him; that a nonresident 
alien member is liable to tax upon such portion of his distributive 
share as may have been derived from sources within the United 
States and is not to be tazed on that portion derived from sources 
without the United States; that the partnership of v-hich E and B 
(nonresident aliens) are members. in purchasing cotton in the United 
States and selling it to customers without the United States, was 
acting merely as the agents of K and B, respectively. with precisely 
the sanie etIect so far as the revenue lares are concerned as if the 
services had been rendered by any otlier agent employed by them. 



An opinion is requested on the following points: 
1. Whether the M Company is a limited partnership under the 

laws of the State of Texas, and whether it is a partnership oi' cor- 
poration within the meaning of section 9 of the Revenue Act of 19o4. 

2. Whether the M Company is required to file Form 1049 reporting 
tax withheld from profits paid to its nonresident alien members which 
were derived from the operation of its business in the United States. 

3. Whether the salary paid by the M Company to those two non- 
resident alien niembers is subject to income tax. 

4. Does title pass on the M Company's shipment of goods to 
foreign lands in the United States or in the foreign countries& 

5. Does the method employed by the M Company in prorating 
profits in ratio to sales in determming domestic and foreign gain 
suSciently identify such gain for income tax purposes& 

The Texas statutes, title 1(8, chapter 1, authorize the creation of 
limited partnerships fcr the transaction of any mercantile, mechani- 
cal, manufacturing, or other business, except banking or insurance, 
by two or more persons. Such partnerships may consist of one or 
more persons called "general partners, " who shall be jointly and 
severally responsible as general partners are by law, and of one 
or more persons who shall contribute in actual cash payments a 
specific sum as capital to the common stock, who are called "special 
partners" and who are not liable for the debts of the partnership 
beyond the fund contributed by him or them to the capital. The 
general partners only are authorized to transact business, and sign 
for the partnership, and bind the same. 

Persons forming such a partnership are required to make and 
severally sign a certificate which shall contain: 

1. The na~me or firm under which the partnership is to be conducted. 
9. The general nature of the business intended to be transacted. 
3. The names of all the general and. special partners interested 

therein, distinguishing which are general and which are special, and 
their respective places of residence. 

4. The amount of capital each special partner shall have con- 
tributed to the common stock. 

5. The period at which the partnership is to commence and the 
period at which it is to terminate. 

This certificate is required, to be acknowledged and certified. in the 
same manner as acknowledgment of conveyances of land, and when so 
acknowledged and certified is required to be filed in the once of the 
clerk of the county court of the county in which the principal place of 
business of the partnership is to be situated, and recorded by the 
clerk. An a@davit is also required to be filed by one or more of 
the general partners stating that the sums specified in the certificate 
to have been contributed by each of the several partners to the com- 
mon stock have been actually and in good faith paid in cash. The 
making, acknowledging, filing, and recording of the certificate and the 
filing of the afMavit are preriequisite to the formation of a limited 
partnership, and any false statement in the certificate or afMavit 
ienders all persons interested in the partnership liable as general 
partners. 

The terms of the partnership agreement are required to be pub- 
lished for at least six weeks after registration, in such newspapers 
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as the clerk of the county court shall designate, and if such publica- 
tion is not made the partnership is deemed general. 

The same formalities as to certificate, affidavit, and publication are 
required with respect to every renewal or continuation of such 
partnership beyond the time originally fixed for its duration. Every 
alteration which is made in the name of the partners, in the nature 
of the business, or in the capital or shares thereof, or in any other 
matter specified in the original certificate is deemed a dissolution of 
the partnership. 

Suits by and against the partnership may be brought and conducted 
by and against the general partners in the same manner as if there 
were no special partners. 

The copy of the memorandum of agreement entered into between 
the partners gives the names and addresses of the general and special 
partners, declares that they have joined as general and special 
partners in the formation of a limited partnership in accordance 
with the provisions of chapter 1, title 102, of the Revised Statutes of 
the State of Texas, under a certifiicate executed by them for that 
purpose and filed in the office of the clerk of the County Court of —, Texas, and that such partnership is to be conductecl under the 
name of the M Company. The amounts contributed by both general 
and special partners are set forth, and it is stated that all such 
amounts have been fully paid up in cash. The certificate provides 
that the partnership is to commence, 1924, and to continue 
for a period of — years from that date, and that unless and until 
a majority of the general partners shall otherwise direct, A. shall 
be the managing partner, with authority to transact all business of 
the partnership. The partners mutually agree that such of the 
partners, general and special, as shall be employed in the conduct 
of the business of the partnership and devote their time and attention 
thereto shall receive reasonable compensation for their services, to 
be fixed and determined from time to time by the managing partner, 
The agreement also provides that at the close of each fiscal year, after 
such compensation to the partners, together with all other expenses 
of the business, shall have been paid or provided for, the profits, if 
any, remaining from the conduct of the business shall be distributed. 
among all of the partners, both general and special alike, pro rata 
in proportion to the amount contributed by each to the common stock 
of the partnership, provided that the partnership mav, at the dis- 
cretion of the managing partner, retain in the treasury as surplus a 
part or all of such profits if in the opinion of the managing partner 
the best interests of the partnership will be subserved thereby. The 
balance of. the agreement relates to the method of distribution in case 
of liquidation. 

In the absence of any evidence to the contrary it is assumed that all 
of the requirements relative to the filing of an a%clavit and publica- 
tion have been complied with by the M Company in accordance with 
the terms of the law. It is the opinion of this ofhce, therefore, that 
the N Company is a limited partnership under the Texas statutes. 
It is also the opinion of this office that a limited partnership formed 
unde~ the Texas statutes is of the type described in article 1505 of 
Regulations 65, and is to be treated as. a partnership for income tax 
purposes. 
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The nature of the income subject to withholding under the p 
sion of section 221, is interest, rent, salaries, wages, premium ~ 

ann 
ities, compensations, remunerations, emoluments or oth«&e& e" 
cgetepminable amnnel m" penodieaÃ income, withholding is only re- 
quired when such income is paid to a nonresident alien individual 
and at the rate in force at the time of payment. The enumeration 
of various items of income subject to withholding and the use of the 
expression "or other fixed or determinable annual or periodical in- 
come" plainly indicate the type of income that is subject to with- 
holding. Partnership profits are clearly not of the type enumerated. 
AVhile the profits of each year are required to be determined under 
the income tax laws, such determination can not be made prior to the 
close of the taxable, year in which they arose, and the partners may 
or may not withdraw their shares after such determination. Fur- 
thermore, as was said by the district court in United State8 v. Ceidby 
(251 Fed. , 982; aflirmed in 258 Fed. , 2M), "The law is so framed as 
to deal with the gains and profits of a partnership as if they were the 
gains and profits of the individual partner. " Even if it were con- 
ceded, therefore, that partnership profits are determinable annual 
income, no withholding by the partnership would be required, since 
to do so would be virtually requiring a taxpayer to withhold from 
himself. 

It is therefore concluded that the M Company is not required to file 
Form 1042, reporting tax withheld from profits paid to its nonresi- 
dent alien members which were derived from the operation of its 
business in the United States. 

In view of the acquiescence of the Commissioner in the decision of 
the Board of Tax Appeals in the appeal of the executors of the estate 
of S. U. Tilton and appeal of Isaac P. Keeler (8 B. T. A, 914 [C. B. 
VII — 1, 17]), the so-called salaries paid to the nonresident, alien 
members of the partnership can not be considered compensation for 
services rendered the partnership, but must be held. to represent por- 
tions of the distributive profits of the partnership. 

Since the law is so framed as to deal with the gains and. profits 
of the partnership as if they were the gains and profits of the indi- 
vidual partners, the nonresident alien members will not be taxable 
on that, portion o their shares which is from sources without the 
United States. It is necessary to determine, therefore, whether the 
profit derived from the sale of cotton to foreign customers is from 
sources within or without the United States. Section 217(e) of the 
Revenue Act of 1924 provides that "Gains, profits and income de- 
rived from the purchase of personal property within and. its sale 
without the United States or from the purchase of personal property 
without and its sale within the United States, shall be treated as 
derived entirely from sources within the country in which sold. " If 
the sale of the cotton took place in the United States, the profit is 
from sources within the United States. 

The copies of the cables exchanged between the M Company and 
its foreign representative and foreign customers and the letters of 
confirmation indicate that the cotton was sold under ordinary c. i. f. 
(named foreign port) contracts and c. and f. (named foreign port) 
buyer's insurance contracts. . There were no special provisions in the 
contracts of sale between the M Company and its foreign customers 
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which would indicate any difFerent intention as to when property 
cotton was to pass than is present in the usual contracts of 

such types. 
T". ese two types of contracts of sale are defined in the %american 

foreign trade definitions which were adopted in December, 1919. at. 
a conference participated in by committees representing the leading 
commercial bodies in the United State-. -. These definitions of export 
quotations were made with the purpose of inducing sellers to express 
with greater accuracy than had often been the case their meaning in 
ofFers and contracts to sell goods for export. The two types of con- 
tracts used by the M Company are defined as follows: 

The seller may be ready to go further than the delivery of his oods upon 
the overseas vessel and be willing to pay transportation to a foreign point of 
deliverv. In this case, the proper term is: "C. k F. (named foreign port). " 

Under this qaotation: 
A. Seller must— 
(1) Make freight contract and pay transportation charges suflicieent to carry 

goods to agreed destination; 
(&) Deliver to buyer or his a ent elean bills of ladi» to the agreed 

destination; 
(3) Be responsible for loss and/or damage until goods have been delivered 

alongside the ship and clean ocean bill of lading obtained (seller is not respon- 
sible for delivery of goods at destinatiou). 

B, Bayer must— 
(1) Be responsible for loss and/or damage thereafter and mast take out all 

necessary insurance; 
(2) Handle all subsequent movement of the goods; 
(6) Take delivery and pay costs of discharge, lighterage, a»d landin at 

foreign port of destination in accordance with bill of lading clauses; 
(4) Pay forei~ customs duties and wharfage charges, if any. 
The seller may desire to quote a price covering the cost of the goods, the 

marine insurance on the goods, and all transportation charges to the foreign 
poi»t of delivery. In this case, the proper term is: "C. I. F. (named foreign 
port) . " 

Under this quotation: 
A. Seller must— 
(1) Make freight contract and pay freight charges sufiicient to carr. ", goods 

to agreed destination; 
(2) Take out and pay for necessary' marine insurance; 
(3) Deliver to buyer or his agent clean bills of lading to the agreed destina- 

tion, and insurance policy and/or negotiable insurance certificate; 
(4) Be responsible for loss and/or damage antil goods hare been delivered 

alo»gside the ship, and clean ocean bill of lading a»d insurance policy and/or 
negotiable insurance certificate have been delivered to the buyer, or his agent. 
(Seller is not responsible for the delivery of goods at destination, nor for 
payment by the underwriters of insurance claims. ) 

('&) Provide war risk insurance, where necessary, for buyer's account. 
B. Buyer must— 
(1) Be responsible for loss and/or damage thereafter, and must make all 

claims to which he may be entitled under the insurance directly on the under- 
writers; 

(2) Take delivery and pay costs of discharge, lighterage, and landing at 
foreign port of destination iu accordance with bill of lading clauses; 

(6) Pay foreign customs duties and ivharfage charges, if any. 

In Hans Maersk (266 Fed. , 806) it was held wit. h respect to c. and f. 
contracts: 

The contract of sale merely required (the seller) to ship (the goods to 
Nerr York) by steamer in the last half of August and to give credit for the 
freight. It was a c. and f. contract; that is, the freight to New York w»s 
included in the price, Had insurance also been included, the contract would 
bar& been the ordinary c. i. f. , xvhich re ts title in the purchaser when the 
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seller has shipped the goods, secured the insurance, and arranged 
the freight ~ * *. This particular contract differs from a 
only in requiring the seller to pay the freight, lf jt, stopped there, and the New 
York statute were applicable, section 100(5) (sec. 1S(5) of the sales act) 
might control; but it went on to require the buyer to take out marine insurance. 
This is the only difference between it and a c. i. f. sale, and it seems to us 
immaterial, The controlling provision as to intention to pass title is the 
same in each ease, viz, that the owner takes out the insurance to protect his 
own goods. This particular contract requires the buyers to take out the 
insurance, and so shows the intentiou of the parties to pass the title to them. 

In Thames ck 3fersey Insurance Co. v. United 8tates (937 IT. S. , 19, 
at page o6) Mr. Justice Hughes refers to c. i. f. contracts as follows: 

The requirements of exportation are refiected in the familiar "c. i. f. " con- 
tract (that is, at a price to cover cost, insurance, and freight), which has "its 
recognized legal incidents, one of which is that the shipper fulfills his obliga- 
tion when he has put the cargo on board and forwarded to the purchaser a 
bill of lading and policy of insurance with a credit note for the freight, as 
explained by Lord Blaekburn in Ireland, v. Livingston" (L. R. 5 H. L. , 395, 
400), 8tronis Braks Aktie Bolag v. IIutch~son (1S05) (A. C. . 515, 528). See also 
Mee v. 3foVtder (109 N. Y. , 500). 

Two fairly recent cases have arisen in connection with c. i. f. con- 
tracts and furnish persuasive arithority that title to the goods sold 
under c. i. f. contracts passes upon delivery of the goods to the carrier 
and tender of the documents. These cases are 8mith v. cVarano 
(1990) (267 Penn. , 107, 110 Atl. , 94) and 8mith v. 3losch4des (1990) 
(188 N. Y. Sup. , 500). Each of these cases involved a shipment of 
fish from Newfoundland. The preliminary negotiations by mail and 
telegraph in each case consisted of a request on the part of the pur- 
chaser for quotations and a response by the seller quoting prices on 
the goods, c. i. f. Philadelphia in the one case and c. i. f. New York 
in the other. These were followed by orders for a specified quantity 
and quality of fish. The goods sold in both cases were shipped on the 
sanie boat, which was sunk by a German submarine about two days 
after leaving the Newfoundland port. In both cases the Smith com- 
pany paid for the customary marine insurance on the goods shipped 
and paid the freight charges to their destination. The bill of lading 
was taken to the order of the shipper but was indorsed in blank and 
with a draft on the purchaser was transmitted together with the 
policy of insurance to a bank for collection at the destination. In 
both cases the purchaser refused to accept the draft arid suit was 
brought by the seller for the amount of the draft. In the Marano 
case it was held that the defendant was liable for the purchase price, 
as the delivery to the carrier was a delivery to the defendant. No 
particular emphasis was laid on the question of delivery of ship- 
ping documents, it appearing that they were actually tendered to 
the defendant with a sight draft for the alnount due the plaintiff. 

This decision quotes what Mr. Justice Hughes said ~iith respect to 
c. i. f. contracts in Thames ck 3Xersey Enncnawce Co. v. Un~ted 8tates, 
supra. In this case it was argued that it was the intention of the 
parties that the property in the goods should not pass to the buyer 
until delivery to him at Philadelphia. The court held that if the 
price had not included insurance this might have been true, but read- 
ing the contract as a whole, as it must be read vith the item for 
insurance included in it, a diff'erent intention on the part of the buyer 
is disclosed. 
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In the -iew York case, , &'mt'th v. 3fosccht'ades, after reciting what 
passed betiveen the purchaser and the seller, the court stated: 

This consummated the contract, which became what is known as 
a "c. i. f. " contract, which is a well-known form of shipping contract, and 
means that the purchaser pays u fixed price, for which the seller furnishes the 
goods and pais the freight and insurance to the point of delivery, and that all 
rial-, while the goods are in transit, are for the account of the buyer. 

Under such contracts the seller fulfills all of his obligations by putting the 
cargo on board and forwarding to the purchaser a bill of lading and a policy of 
insurance of the kind then current and customarily issued iu the trade, and 
if the goods had not been paid for in advance it was custoinary to present a 
draft for the purchase price, accompanied bv the bill of ladin and policy of 
insurance and a credit slip for the insurance and freight, if not actually paid 
for by the shipper, which docuinents ivere to be delivered to the purchaser, 
on his paying the draft, and the insurance is for the protect'on of the purchaser, 
who assumes all risks after the goods have been placed on board; and this 
constitutes a delivery by the seller under such a contriict, and title thereupon 
passes to the buyer, even though it be stated in the contract that deliverv was 
to be made at the point of destination. (Citing Thames d 3fe. sey 3Iartne Ins. ' 

Co. . Ltd. , v. United States, 287 U. S. , 19; Alee v. 3Icyidn; 89 Hun, 84o, alarmed 
109 N. Y. , 500, 17 N. E. , 424; Ireland v. Livingston, L. R. 5 H. L. , 895, and other 
cases. ) 

The rules laid down in these decisions and in others cited make 
it clear that under a c. i. f. (named foreign port) contract and a 
c. and f. (named foreign port) buyer's insurance contract, property& 

passes upon d~li~~~y to the carrier and the forwarding 
the necessary documents to the buyer and the risks are on the buyer: 
from that time. 

In a case where the subject of sale was goods produced:. v ithout 
the United States and sold to customers within the. , United States 
under c. i. f. (New York) contracts, it was held that, as title to theI 
goods passed to the purchasers upon shipment on board vessels at~ 
the foreign port, the profit was not from sources ivithin the United 
States. (I. T. 1569, C. B. II — 1, page 126. ) 

It is the opinion of this Ofhce, therefore, in answer to the fourth 
question, that inasmuch as title to the cotton sold to foreign cus-' 
tomers passed from the M Company upon delivery of the cotton to 
carriers at a port in the United States and the forwarding of the 
necessary documents to the buyer, the sales were made in the United 
States and profits from such sales were from sources within the 
United States. 

As under the terms of the sales made by the ii Companv title to 
all of the cotton sold to foreign customers passed in the United States 
upon delivery of the cotton to the carrier and the forwarding of the 
necessary documents to the buyer, there are no profits from foreign 
sources and it is unnecessary to answer the fifth question. 

SECTIOX 223. — IXDD'IDUN RETI. RXS 

ARTzcLE 404: Return of income of nonresident 
alien. 

REVENUE AC1 OF 1924. 

VII — 45-39S3 
C. C. 21. 4&92. 

Under an a~cement between a domestic corporation and a foreign 
corporation, the former advances money foi' the purpose of pur- 
chasing raw and finished goods in a foreign country aud selling 
same in the United States. There is nothing iu the agreement 
which indicates that an agency exists, nor can the domestic corpora- 
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tion be considered the representative of the foreign corporation in 
the United States. It is specifically stated that financing of the 
undertaking is the object of the arrangement, 

Held, that the domestic corpora, tion is not liaMe for the filing 
of returns in behalf of the foreign corporation. 

An opinion is requested in regard to the liability of the M Company, 
a domestic corporation, to fde a return for the year 1924 on Form 
llo0 in behalf of the 0 Company, a foreign corporation. with respect 
to profits reahzed by the 0 Company in the United States frona the 
sale of certain goods. 

From an examination of an agreement between the two corpora- 
tions. dated October —, 1928, it appears that the 0 Company and the 
M Company, having the purpose to organize in the future a trading 
association, meanwhile agreed, for a period. not exceeding one year 
commencing December —, 1923, to join in purchasing in a foreign 
country raw anc1 finished goods and selling same in the United States. 
In accordance with the agreement, the 0 Company shaB acquire a 
quantity of goods, the exact amount of which is to be determined by 
mutual agreement of the contracting parties, the minimum cost of 
which shaB be 20m dollars. The coBection, assortment, warehousing, 
insurance, and export of such goods shall be carried out by the 0 Com- 
pany& through the medlunl of its organlzatioll ln the foreign country& 
with the cooperation of the M Company's representatives. Should 
one party to the contract desire to acquire a particular parcel of 
goods and the other party object to it, the agreed party is entitled to 
demand purchase of such parcel in the name of the 0 Company with 
the funds of the contracting parties, on the condition that the 
realization (sale) of such goods shaB take place entirely for its own 
account, and that after deduction of aB expenses borne by the same 
party — per cent of the value of. the parcel of goods shall be paid 
to the joint account, . of the parties. The 0 Company may accept 
for realization on commission. basis such parcels as are not financecl 
by the M Company. AB goods acquired by the 0 Company on the 
account of the contracting parties shall be exported in the name of 
the 0 Company, the bills of lading to be indorsed by that company 
and handed over to the M Company. 

The agreement further provides that each party shaB deposit with 
the Q Bank x dollars in an account to be opened in the name of the 0 Company. Provision is also made for the advancement by the 
M Company of aB moneys to cover the purchase of goods and ex- 
penses and for the advancement of money to seBers until the joint 
sum realized for such purpose amounts to 20@ dollars. Should the 
M Company suspend credit, before it reaches 20m dollars, it shaB 
pay to the 0 Company — per cent on the balance of the unpaicl sum. 
With the exception of the original a dollars contributed by the 0 
Company, that company shaB issue promissory notes to the M Com- 
pany to secure to it the capital invested, but such notes can not be 
discounted or presented to the 0 Company for payment until Anal . settlement of the accounts has taken place, provided, however, that 
when the M Company receives goods purchased by the 0 Company 
it shall release such promissory notes to the value of the goods 
received. All expenses connected with the transaction of the busi- 
ness undertaken are to be borne by the contracting parties, and all 
resulting clear projlts, or losses, are to be shared equally. Upon anal 



19? 

settlement, should any goods remain on hand which have not been 
disposed of, they shall be divided into equal portions between the 
contracting parties, taking into consideration any su1ns contribut i 
by the M Company. 

From an examination of the agreement it appears to be an arrange- 
4Ient entered into by the O C))ln])any and the M Company whereby 
the latter company advances money for the purpose of purchasing 
raw and finished goods in the foreign country and sellin ~ such goods 
in the United States. Article 404 of Regulations 05, which is sug- 
gested as authority for holding the domestic corporation liable for 
filing the return in behalf of the O Company. requires the. responsi- 
ble representative of a nonresident alien to fili a return with respect 
to the income of such alien from sources within the United States. 
It is also stated in that article that the agency appointment will 
determine how completely the agent is substituted for the principal 
for tax purposes. There is nothing in the agreement which indicates 
that an agency exists nor can the domestic corporation be conside)ed 
the repre~sentative o" the foreign corporation in the I Iiited States. 
It is specifically stated in the agreement that the financing of the 
undertaking is the object of the contacting parties, and that appears 
to be true from a reading of the instrument as a whole. 

Under these circumstances, and since the domestic corporation is 
neither the. agent nor the representative in the United States of the 
foreign corporation, it is the opinion of this once that the domestic 
corporation can not be held. liable for the filing of a return in behaif 
o f the f oreign corporation. 

C. M. CIIAREsT) 
General Counsel, Burea14 o)+ Internal Eeeenue. 

SECTIOVi 22;). — FIDUCIARY RETURNS. 

ARTICLE 421: Fiduciary returns. 

REVENUE ACT OF 1924. 

Corporation formed to handle trust property which was trans- 
ferred to it in exchange for its stock, the trustees continuing to act 
in that capacity. (See G. C. M. 4421, page 144. ) 

PART III. — CORPORATIONS. 

SECTION 281. — CONDITIONAL AND OTHER 
EXEMPTIONS OF CORPORATIONS 

ARTICLE 511: Proof of exemption. 

RLi'VEXUE ACT OIi' 1924 

Company organized to erect, a building to be used as a market place 
and auditorium on ground owned by a municipality, title to ihe assets 
of such company to be vested in the city after income is used to 
retire stock. (See I. T. 2486, page 14'7. ) 
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ARTTOLE 513: Mutual savings banks. 

REVENUE ACT OF 1924. 

Mutual savings banks organized under the laws of a foreign State. 
(See G. C. M. 4729, page 58. ) 

ARTIOLE 517: Religious, charitable, scientific, literary, and 
educational organizations and community chests. 

REVENUE ACT OF 1924. 

Exemption of corporation operating a hospital. (See I. T. 2421, 

page 150. ) 

ARTici, E 517: Religious& charitable, scientific, literary, and, 
educational organizations and community chests. 

REVENUE ACT OF 1924. 

Bar association. (See 6. C. M. 4805, page 58. ) 

ARTicLE 518: Business leagues. 

REVENUE ACT OF 1924. 

Company engaged in granting licenses for use of patent, obtaining 
revenue from assessments against sublicensees, with power to declare 
dividends. (See 6. C. M. 4741, page 152. ) 

ARTicLE 521: Local benevolent life and mutual insurance 
companies and like organizations. 

REVENUE ACT OF 1924. 

Employees of a corporation organized as a relief association to 
provide sick and accident benefits to members and to pay pensions 
upon retirement and benefits to the families of deceased members. 
(See I. T. 2425, page 153, ) 

SECTION 289. — CORPORATION RETURNS. 

ARTicLE 621: Corporation returns. 

REVENI'L ACT OF 1924. 

Corporation formed to handle trust property which was trans- 
ferred to it in exchange for its stock, the trustees continuing to act 
in that capacity. (See 6. C. M. 4421, page 144. ) 
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SECTION 245. — TAXES ON INSURANCE COMP XNIES. 

ARTzcr. E 681: Reserve funds. 

REVENUE ACT OF 1924. 

Amendment of article 681 of Regulations 65. (See T. D. 4231, 
page 299. ) 

ARTicLE 683: Investment expenses. 

REVENUE ACT OF 1924. 

VII — 35 — 3875 
6. C. M. 4386 

The taxpayer, a life insurance company, erected a building on 
leased ground from which it received rentals from subleases for a 
portion of the building and returned as income the rental value of 
the space occupied by it and the sublessees. 

Held, that the taxes and expenses paid by. taxpayer with refer- 
ence to the building are deductible as investment expenses. If the 
remainder of the term of the lease is greater than the probable life 
of the building, a deduction may be taken for depreciation. If the 
probable life of the building is longer than the remainder of the 
leasehold period, the fact that the lessor is bound to pay the then 
reasonable value of the building should be taken into consideration, 
for the taxpayer is entitled to recover the cost of the building only 
to the extent that. it is not reimbursabie by the lessor. 

An opinion is requested as to the deductibility of taxes, expenses, 
and depreciation, under section 245 of the Revenue Act of 1924, for 
the year 1924, upon a building erected and partially occupied by a 
life insurance company, but situated on leased ground. 

It appears th;. t on April —, 1921, the board of education of the 
city of R demised a city lot to the taxpayer for 99 years. Under the 
third paragraph of the lease the taxpayer agreed that no building 
would be constructed on the premises other than one costing at least 
50x dollars, and begun within six months after the eQ'ective date of 
the lease. Pursuant to this clause the taxpayer, in 1921, erected a 
12-story building of brick and steel at a cost of 130m dollars. The 
lease provides that the lessor shall purchase the improvements at the 
expiration of the term at their then cash value, and that the lessee 
will then convey them to the lessor by deed. but that, nevertheless, at 
the termination of the lease, the improvements "shall " * ~ re- 
vert to and become the exclusive property of the lessor, and the title 
t j~ to be vested in the said lessor wiihout any such deed of convey- 
ance, " it being understood, however, that this provision shall not 
constitute a waiver of the lessee's right to payment of the cash value 
of the improvements. [Italics supplied. ] If the lessee defaults in paying the rent or "any of the rates, taxes 
or «ss«san!cnis herein provided for to be paid by him, " or shall break 
any of the other covenants, the lessor may declare the term ended, 
and the buildings and inrprovements ' shall be and become the prop- 
erty oi the lessor, " and "shall revert with said premises to the lessor 
us Ji&l!!idated damages for said breach and become lessor's property 
without compensation. " 

Ti!e rental is 1. 5z dollars a year for the first five years and a 
"reasonable rental" thereafter, to be determined by appraisers at 

37229' — 29 — 14 
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regular intervals, based on the fair market value. Of the premts 
without including the value of the improvements thereon. 

As additional rent, the lessee c'ovenants * * * to pay 
special assessments, water rents and other like impositions 
may be imposed upon said premises, or ~ ~ * on any improv"-- 
ments, * ~ ~ on the understanding that the said leased premises are no'v, 
and shall be at all thnes during the term of this lease, exempt from all State, 
county, municipal ad valorem taxes; and in the event that * ~ * the 
lessee * * "' shall pay such ad valorem taxes * * * the same shall be 
deducted from the rentals 

A 

It is further agreed that the lessor shall ~ * * have the right 
to pay any rates, taxes, assessments, water rents, liens or indebtedness upon 
said premises aud reversionary interests remaining unpaid after the same 
have become due and payable, * * * and the amount so "' ~ ~ ad- 
vanced "' ~ ~ shall be so much additional rent due from the lessee 

During 1M4, the gross rents from the building reported by taxpayer 
on its incolne tax return amounted to 80m dollars, including 1. 9x 
dollars the value of the space occupied by the taxpayer. From 
this amount, the company claimed deductions of 1. 8x dollars for 
taxes, 2. 5z dollars for depreciation, and 10. 5x dollars for other real 
estate expenses in connection therewith. 

The Income Tax iJnit disallowed the deductions for taxes and other 
real estate expenses, on the ground that since taxpayer was a lessee 
of the premises it did not own the real estate in question. Deprecia- 
tion was also disallowed "in accordance with section 245(b) of the 
Pevenue Act ot 1924. " 

Section 245(a) 6 of the Revenue Act of 1924 provides for the de- 
cluction of "taxes and other expenses paid during the taxable year 
exclusively upon or with respect to the real estate owned by the 
comp anv 

Since the lease expressly provided that tlie tenant could not remove 
the building at the termination of. the lease, the building became a 
part of the real estate at the time of annexaiion thereto. (R. 1. 
Ol. -la. , 1910, sec. 6749; 1 TiFany, Real Property, M ed. , sec. 266; 35 
C. J. , 187; C~r~mn v. 11 ardeQ, 268 Fed. , 248, ) There are some expres- 
sions in the above-quoted portions of the lease that might be inter- 
preted as meaning that although the building is real property as 
soon. as erected, the title to it as real property is nevertheless in the 
lessee in fee siInple until the termination of the lease, subject to a 
contract to convey it to the lessor at that time, plus a condition that 
title shall shift automatically if the conveyance is not executed. (See 
1 TiQ'any, Real Property, M ed. , secs. 156 — 158-275. ) While it is of 
course quite possible that the bu~ilding could be owned in fee simple 
by the lessee while the land under' it is heM only under a lease for 
99 years, it seems, nevertheless, that, the lease shouM not, be so con- 
strued unless it clearly so provides. In the instant case thc expres- 
sions referred to are at lea t equally susceptible to the interpretation 
that the estates in ihe building and the land under it are identical, 
and that the provision for the conveyance of the building to 
lessor at the termination of the lease is for the purpose only of lnak 
ing the lessor's record title to it clear at that time. It will therefore 
be assumed that the company's interest in both the land and 
building is a leasehoM estate for 99 years. 
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%without deciding whether. in such a. case, t4e land and building 
could be said to constitute 'real estate owned" by the company 
within the meaning of section 245 (a) 6, supra. it is the opinion of this 
once that the taxes and ezpenses with reference thereto, if not 
deductible under that subdivision, are nevertheless "investment ex- 
penses" within the meaning of section M5(a)5 and are deductible 
as such, subject to the proviso therein contained - that if anv general 
expenses are in part assigned to or included in the investment ez- 
penses, the total deduction under this paragraph shall not exceed 
one-fourth of 1 per centum of the book value of the mean of tile 
invested assets held at the be~ing and end of the tazable, ear. " 
It is not intended to imply that the expenses in question, hov-ever. 
are general ezpenses rather than 'investment expenses. " On the 
contrary. if, as claimed, they are chargeable strictly to producing 
the, income earned from the building, they would seem to constitute 
"investment expenses " in the precise sense, in so far, at least. as they 
are applicable to the portion of the property rented out to other 
tenants — which is by far the greater portion in the instant case. That 
part of the building is as much an "investment" as money laid out 
in bonds. The couipany has expended a large sum in erecting the 
building, and pays so much rental each rear for the lease, in addi- 
tion to other vearlv expenses in the form of taxes and upi-eep. In 
turn, it subleases most of the building. The rentals it receives thereby 
are the return on the investment, just as interest is the return on 
moner loaned. The rentals are required to be returned by the com- 
pany as income. and are thereby recognized as ' investment" income, 
for the present. scheme of taxing life insurance companies is built on 
the iclea of taxing'~'reshnenf income onlr. 

If the rentals received from the subleases are investment income, as 
they certainly are, it must follow that the ezpenses incurred in 
rea!izing that income are investment expenses. 

On page 14 of the report from the House Committee on Mays and 
Means on the revenue bill of 1021, it is stated: 

Sections 242-246: 'She provisions of the present law (h e. , under the Revenue 
Act of 1918) applicable to life insurance companies are impeiCcct and productive 
of constant litigation. Moreover. the taxes paid by life insurance companies 
u. :d~r the income tax are inadequate. It is accordingly proposed in lieu of all 
other taxes to tax life insurance companies on the basis of their iaoostment 
income f om i»te eat, dividends, aad, re»4s, with suitable dcductiona for 
ezpe»ses fair1y chargeable to such i»meat»u»t income. [Italics supplied. ] 

On page 20 of the report of the Senate Committee on I&'inance on 
thc same bill appears an almost identical statement. The reports 
of both committees, therefore, appear to indicate an intent that ex- 
penses fairly chargeable to investment income earned in the form of 
rents should be deducted as investment ezpenses. 

If the building were owned in fee simple by the company, and 
ented out to tenants in the same way, the ezpenses should no less be 

investment expenses, although they might be deductible in that event, 
prcsuiuably. under section 245(a')6. That they are, neverthelessI 
inve. tment expenses in such a case is recognized by article 6S'3 of 
Regulations 65. The first sentence therein speaks of "investment 
ezpenses (other than taxes and expenses v. ith respect to real estate), " 
thereby recognizing that taxes and expenses with respect to real 
estate are investment ezpenses, but are not treated as such because 
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they are deductible under section 245(-)6, ~here the real estate 1s 
owned in fee simple. Certainly the fact that the ]and and building 
are held under a lease for years does not prevent, the taxes and other 
expenses with respect to them from being investment expenses, what- 
ever its efFect may be on the question of whether the land and bu»d»g. 
constitute "real estate owned " by the company. 

That taxes may constitute investment expenses deductible under 
section 245 (a) 5 was recognized without question by the Commissioner, 
and approved by the Board, in appeal of Metropolitan Life Insurance 
Co. (8 B. T. A. , M8). 

To the extent the building is occupied by the company it is not 
so directly an "investment, " because from the portion it occupies 
the company does not receive tangible income. It merely saves the 
expense that similar space would cost it elsewhere. But in view of 
the fact that the company returns as income the rental value of 
the space occupied by it, such space is treated as though, like the 
rest of the building, it actually were subleased and income received 
from it, and there appears to be no reason, therefore, why the entire 
building may not be treated as an investment, and the taxes and ex- 
penses with reference thereto as investment expenses. A. n itemized 
list of such expenses should be required, however, in accordance with 
article 683 of Regulations 65 and 69. 

The next question arises with respect to the deduction claimed 
for depreciation on the building. The Unit disaHowed the claim "in accordance with section 245(b) of the Revenue Act of 1M4. " 
That section only provides, however, that no deduction shall be 
taken urder section 245(a)6 or section 245(a)7 on account of real 
estate o~ned and occupied in whole or in part by the company un- 
less there is included in the return of' gross income the rental values . of the space so occupied. Now, section 245(a)7 provides a deduction 
for "the exhaustion, wear and tear of property, including a reason- 
able allowance for obsolescence, " without confining such deduction 
to reel property. It follows, therefore, that if the building in ques- 
tion is "real estate owned" by the company a deduction for de- 
preciation is allowable because the taxpayer has in fact returned as 
income the rental value of the space occupied by it. On the other 
hand, if it is not "real estate owned" by the company, the company's 
leasehold estate in the building is nevertheless "property" under 
section 245(a) 7 and a deduction for depreciation is allov'able. 

That the depreciation deduction is aHowable is further shown by article 685(2) of Regulations 65, which provides that the deduction 
allowed by section 245(a)7 is identical with that allowed other cor- 
porations by section 234(a) 7. Section 234(a) 7 provides for a reason- 
able allowance for the exhaustion, wear and tear of property used 
in the trade or business, including a, 

' 
reasonable allowance for obso- 

lescence. If the building, therefore, is used in the company's "trade 
or business" there can be no question but that a depreciation aP. ow- 
ance is proper. Since, in the case of life insurance companies, their 
investments are as much a part of their business as the securing of 
premiums. and since the building in the instant case is an investment, it can hardly be doubted that the building is property used in the 
company's business. The fact that only the investment portion of a life insurance comPany's income is taxed afiords an additional 



203 [$/277 and 278, Art. 1271. 

) 
C. M. CHAREsT& 

General Counsel, Bureau of Internal Revenue. 

reason, if any is needed, for concluding that depreciation was in- 
tended to be allowed on a building used as an investment. 

Therefore, since the deduction allowed by section 245(a)7 for 
depreciation is identical with that allowed other corporations, article 
110 of Regulations 65 is applicable. (See article 561. ) Article 110 
provides in part: 

¹ * The cost borne by a lessee in erecting buildings or making permauent 
improvements on ground of which he is a lessee is held to be a capital invest- 
ment and not deductible as a business expense. In order to return to such 
taxpayer his investmeut of capital, an annual deduction may be made from 
gross income of an amount equal to the total cost of such improvements divided 
by the number of years remaining of the term of lease, and such deduction shall 
be in lieu of a deduction for clepreciation. If the remainder of the term of 
lease is greater than the probable life of the buildings erected, or of the improve- 
ment made, this deduction shall take the form of an allowance for depreciation. 
See article 48. 

In the instant ease it appears likely that the remainder of the term 
of the lease is greater than the probable life of the building (the life 
of the building being estimated by the taxpayer to be. 50 years). If 
that is so, the deduction will take the form of an allowance for 
depreciation. If the probable life of the building is longer than the 
remainder of the leasehold period, the fact that the lessor is bound to 
pay the then reasonable value of the building should be taken into 
consideration, for the taxpayer is entitled to recover the cost of the 
building only to the extent that it is not reimbursable by the lessor. 
(Appeal of Roshek Bros. Co. , 2 B. T. A, 260, C. B. IV — 2, 4; appeal of 
Eimcr k Amend, 2 B. T. A. , 603, C. B, V — 1, 2; appeal of Oppenstein 
Bros. , 1 B. T. A. , 250. 

PART V. — PAYMENT, COLLECTION, AND REFUND OF TAK AND 
PENALTIES 

SECTION 270. — DA. TE ON WHICH TAX 
SHALL BE PAID. 

ARTIOLE 1202: Collection of tax by suit. 

REVENUE ACT OF 1924. 

Judgment against dissolved corporation for unpaid Federal taxes 
as a condition precedent to a suit in equity against stockholders as 
transferees. (See T. D. 4216, page 228. ) 

SECTIONS 277 AND 278. — PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLLECTION OF TAX. . 

ARrIOI. E 1271: Period of limitation upon assessments 
of tax. 

REVENUE ACT OI' 1924. 

Taxes in respect of property held by Alien Property Custodian 
under Trading with Enemy Act. (See 6. C. M. 4078, page 163. ) 
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ARTicLE 1272: Period of limitation upon col- 
lection of tax. 

REvENuE ACT OF 1924. 

VII — 29 — 8804 
6. C. M. 4258 

By an unlimited waiver executed on December 18, 1922, the tax- 
payer and the Commissioner consented to the determination, assess- 
ment, and collection of any amount of its tax due for 1917, 
irrespective of any statute of limitations. By Mimeograph 8085 
(C. B. II — 1, 174) the Commissioner gave notice that unlimited 
waivers as to 1917 taxes then on file would expire on April 1, 1924. 
In order to arrest distraint proceedings taxpayer on April 6, 1927, 
deposited certain securities to guarantee payment of any additional 
tax for the vear in question. No claim in abatement was filed and 
no waiver, other than the one mentioned, was secured. 

Held, that collection of the tax involved is barred by the statute 
of limitations, and the securities posted by the taxpayer should be 
released. 

An opinion is requested with reference to a claim made by a tax- 
payer for the release of securities deposited with the M Bank to 
guarantee payment of an additional income tax for the year 1917. 

The facts are as follows: The taxpayer filed its income tax return 
for the year 1917 on March 28, 1918. On October 9, 1922, the tax- 
payer was notified of a proposed assessment of additional tax for the 
year 1917 in the amount of 8. 2x dollars. On December 11, 1922. the 
taxpayer filed an application for special assessment under s~ection 210. 
of the Revenue A. ct of 1917, and on December 18, 1922, executed an 
unlimited waiver consenting to the determination, assessnient, and 
collection of any amount of income tax due for the year 1917, irre- 
spective of any period of limitation. By virtue of the application 
hereinabove referred to, the case was reconsidered, resulting in the 
determination of a deficiency in the amount of 2z dollars, which was 
assessed on the tune, 1928, list. The taxpayer was notified thereof 
in July, 1928. On A. pril 11, 1928, Mimeograph 8085 was issued by 
the Commissioner, containing notice that unlimited waivers then on 
file were held to expire on April 1, 1924. No attempt was made to 
collect the tax as assessed until April 6, 1927, when the collector com- 
menced distraint, proceedings to enforce the collection of the amount 
of 2x dollars, together with interest in amount of a; dollars. a total 
of 8x dollars. In order to arrest distraint proceedings, the taxpayer 
deposited with the M Bank y shares of stock in the 0 Company to 
indemnify the collector pending final determination of its liability 
for the said tax. No claim in abatement was filed, and no waiver, 
other than the one mentioned above. was securecl. T~he taxnayer now 
contends that the collection of the tax is barred by the statute of limi- 
tations and demands the release of its securities. 

The case is presented to this o5ce for an opinion as to whether the 
collection of the tax may, at this time, be enforced. 

The Revenue A. ct of 1921 provides: 
Szc. 250. (d) The amount of income, excess-profits, or war-piofits taxes due 

under any return made under this Act for the taxable year 1921 or succeeding 
taxable years shall be determined and assessed by the Commissioner within 
four years after the return was filed, and the amount of any such taxes due 
under any return made under this Act for prior taxable years or under prior 
income, excess-profits, or ivan-profits tax Act, or under section 88 of the Act, 
entitled "An Act to provide revenue, equalize duties, and encourage the indus- 
tries of the Vnited States, and for other purposes, " approved August 5, 1999, 
shall be determined and assessed within five years after the return was filed 
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unless both the Commissioner and the taxpayer consent in writing to a later 
determination, assessment, and collection of the tax; and no suit or proceeding 
for the collection of any such taxes due under this Act or under prior income, 
excess-profits, or war-profits tax Acts, or of any taxes due under section 38 of 
such Act of August 5, 1909, shall be begun, after the expiration of five years 
after the date when such return was filed, but this shall not affect suits or 

: proceedings begun at the time of the passage of this Act: 

By the unlimited waiver executed on December 18, 1922, the tax- 
payer and the Commissioner consented to the determination. assess- 
ment, and collection of the taz herein involved, irrespective of any 
statute of limitations. The Commissioner, however, by Mimeograph 
808o, issued April 11, 1923, gave notice that such waivers wo'uld ex- 
pire April 1, 1924. The e8ect of this action by the Commissioner has 
been determine&1 by the Board of Tax Appeals in the appeal of Air t 
/rankin, v. Commissioner (7 B. T. A. , 636. C. B. VI — 2, 3). wherein 
the Board states in the syllabus: 

1. Where the Commissioner and the taxpayer, pursuant to the statute, have 
entered into a consent in writing to the determination, assessment, and collec- 
tion, of a tax after the time otherwise prescribed by law for such determination, 
assessment, and collection, such consent is an extension of the statutory period, 
bilateral in character. 

2. Where such a consent is indefinite in duration, the true intent of the parties 
is to be ascertained. Rules laid down by the courts in the case of contracts 
which are similarly indefinite for determining such intent are applicable. 
Where the Commissioner gave notice that such consent would expire at a cer- 
tain time, beld that. in the absence of other factors, such as an estoppel against 
the taxpayer, the Commissioner may not determine, assess, or collect the tax 
after the date fixed by him for the termination of the consent. 

The facts in this case are not suScient to support an estoppel anti 
it is, therefore, the opinion of. this Ofhce that the period of limitation 
'for collection of the tax expired on April 1, 1924. 

The Revenue A. ct of 1924, enacted tune 2, 1924, provides: 
SEc. 2i8. (e) This section shall not (1) authorize the assessment of a tax or 

the collection thereof by distraint or by a proceeding in court if at the time of 
the enactment of this Act such assessment, distraint, or proceeding was barred 
by the period of limitation then in existence, or (2) affect any assessment made, 
or distraint or proc' in court begun, before the enactment of this Act. 

In view of the foregoing, it is the opinion of this OKc . that the collec- 
tion of the taz herein involved is barred by the statute of limitations, 
and that the securities posted by the tazpaver shou'd be released. 

C. , l. CHAREST, 
General Counge/, Bureau of Internal Revenue. 

Aarlmx 1272: Period of limitation upon col- 
lection of tax. 

BEVEXiT. 'E ACT OF 19"4. 

VII — 83-4850 
6. C. M. 462 

The period, as extended by a waiver filed b. ; the taxpayer, within 
which an assessment of taxes for the y ar 1918 was required to be 
made under the provisions of section 277(a) 2 of the Revenue Act of 
1924 would have expired on December 61, 1926, but prior thereto the 
taxpayer filed an appeal with the Board of Tax Appeal=, which was 
di. missed on january —, 1926. The tax was assessed on February 
24, 1926, within the statutory period as extended by the appeal. 

Held, that conection of the tax based on the asscssmcnt of Febru- 
ary 24, 1926, is not now barred by the statute of limitations. 
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A. n opinion is requested on the question whether collection of» 
outstanding income tax for 1918, assessed against, the instant tax- 
payer, the M Company, is barred by the statute of limitations. 

The pertinent facts are as follows: 
The taxpayer filed its return for the taxable year 1918 on April 29, 

1010. Under date of January 29, 1025, the taxpayer filed a waiver 
extending the period of limitation for assessment of 1918 taxes until 
December 31, 1925. On February 24, 1925, a 60-day letter was for- 
warded to the taxpayer, notifying it of a deficiency for 1918. Based 
on this letter the taxpayer filed an appeal with the Board of Tax 
Appeals. On January —, 1926, the appeal was dismissed by the 
Board, owing to lack of prosecution on the part of the taxpayer. An 
assessment of the tax, in question was made on the February, 1926, 
l!st, which was signed February 24, 1026. 

The taxpayer filed its 1918 return on April 29, 1919. Under the 
provisions of section 250(d) of the Revenue Act of 1921, the assess- 
ment shouM have been made prior to April 29, 1924, unle~ss the Com- 
missioner and the taxpayer consented to a later assessment of the 
tax. The tax had not been assessed when the Revenue Act of 1924 
was enacted on June 2, 1924. 

Section 278(c) of' the Act of 1924 provides that the Commissioner 
and the taxpayer may consent to a later date for the assessment. 
Section 278(c) is as follows: 

(c) Where both the Commissioner and the taxpayer have consented in 
writing to the assessment of the tax after the time prescribed in . . ection 277 
for its assessment the tax may be assessed at any time prior to the expiration 
of (he period agreed upon. 

The waiver filed by the taxpayer was dated January 29, 1925. Al- 
though this act of extending the period of limitation on assessment 
occurred after the expiration of the 5-year period provided by the 
statute, such waiver is valid. (See Joy F/oral Co. v. Coviirnis8ioner, 
7 B. T. A. , 800; Low eence 2'm8t Co. v. Coremieaioner, 8 B. T. A, 984. ) 

It seems cleair that section 277(a)2 and section 278(c) shouM be 
reacl together, and that the period oi limitation as to assessment of a 
deficiency for 1028 would have expired December 31, 1925, liad no 
appeal been filed with the Board of Tax Appeals; but the taxpayer 
chose to file an appeal with the Board. 

Section 277(b) of the Act of 1924, which provides for an extension 
of the. period of limitation in the event of such an appeal, reads as 
fol!ows: 

(b) The period within which an assessment is required to be made by sub- 
division (a) of this section in respect of any deficiency shall be extended (1) 
by 60 days if a notice of such deficiency has been mailed to the taxpayer under 
subdivision (a) of section 274 and no appeal has been filed with the Board of 
Tax Appeals, or, (2) if an appeal has been filed, then by the number of days 
betiveen the date of the mailing of such notice and the date of the final decisio~ 
by the Board. 

From the date of mailing the 60-day letter in the instant case 
until the Board. dismissed the appeal there was a lapse of over 10 
months. The period of limitation within which assessment was 
required to be made, which "period" manifestly includes the time 
agreed upon by the Commissioner and the taxpayer pursuant to the 
ivaiver filed Januarv 20, 3. 025 (see G. C. M. 491, C B 7 2y 83) 

~ divas 

thus extencled at least 10 months. Were it not for the extension 
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provided by section 277(b), this period would hare expired Decem- 
ber 31, 1925, but as an appeal was filed the period wa. automatically 
extended un~til 'November —. 1926. Inasmuch as the a~Re. =. -Rien-:. w;is 
made on February 24. 1926, such assessment was properly i»;i&1e. und 
therefore this Ofhce is of the opinion that collection of tlie tux !;used 
on such assessment is not now barred by the statute of limitation. :. 

C. 41. CHAREST. 
General Counsel, Bureau of Internal Revenue. 

ARTIcLE 1272: Period of limitation upon collec- 
tion of tax. 

VII — 39 — 8911 
T. D. 4207 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF COEBT. 

COLLEO TIoN — SUIT — LIMITATION — WAivER. 
Where the right to assess and collect taxes for the calendar year 

1918, which would otherwise expire before tune 2, 1924, is extended 
by an agreeiuent in writing to Apidl 19, 192o, an assessment niade 
on April 18, 1925, may be collected within six years fr&&m the dale of 
such assessment as provided bv section 278(d) of the Revenue Act 
of 1924, the agreement not etXecting a limitation of the time for 
collection. 

TREASITRY DEI'ARTMKNT, 
OFFICE OF COMMISSIONER OF IXTI'. RNAL RKvKXCE. 

tl ashington, D. C. 
To Collectors of Internal Revenue and Others Concenied: 

The following decision of the District Court of the . nited States 
for the Xorthern District of Georgia, Atlanta Division, in the case 
of Banlc of Commerce v. Josiah T. Rose, Collector of Internal Reve- 
nue, is published for the information of internal revenue ofiicers and 
others concerned. 

D H BLAIR! 
Comm& sioner of Internial Revenue. 

Approved September 12, 1928. 
A. ~. jgfELLON, 

Secreta'"-y of the Treasury. 

DISTRIci CoURT oF THE T, SITED STATES FOR THE NORTHERx DIsTRIOT oF GEGRGIA, 
ATLANTA DIVIsIQN. 

Ba!!k of Coninterce, tilaintiff, v. Josiah, T. Rose, Coiiector of Interna/ Reuenae, 
defendant. 

[iluy 15, 1928. ] 

OPINION. 

The suit is to recover money paid under compulsion on September 1ci, 1025, 
us iiicome taxes s '. csseil for the calendar year 1918, upon thc ground that the 

tliercfor w;is barred by limitation. The tax return vi ss swol'n to befoie 
a Suinptpr Countv iiotarv public, 200 miles from the collector's otncc, on April 

191l'„mid receipt of the iiccompiinying taxes was acknowledged thereon by 
tliI. collector on April "-8, 1919, the latter date being probably the actual date 
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of filing with the collector. On February 23, 1924, pursuant to the provisions 
of section 250(d) of the Revenue Act of 1921, then of force, the taxpayer 
consented in writing "to a determination, assessment, and collection of 
amount" of taxes due, notwithstanding the impending limitation of five years 
after the date that the return was filed, fixed by the other section. The con- 
seut provided "this waiver is to be in effect from the date it is signecl by the 
taxpayer and will rc'main in effect for a period of. one year after the expiration 
of the statutory period of limitation. " On June 2, 1924, the Revenue Act of 
1024 becanie of force, section 277(2) of which changed the applicable law so 
that assessmeiit only was required to be within five years after the return was 
filed, an additional period being allowed by subsection (d) to enforce an 
assessment made in time. These provisions were retroactive and expressly 
applied to taxes due under the Revenue Act of 1918, if not already barred, 
(United, States v. Russell, 22 F. (2), 249 jT. D. 4107, C. B. VI — 2, 186]; In re 
McClure Co. , 21 F. (2d), 568 [T. D. 4097, C. B. VI — 2, 180l. ) An assessment 
was made April 18, 1025, of which notice was mailed the taxpayer on April 
22, 1025. The question is whether the tax claimecl was barred o» September 
16, 1925, when the collec. tiou was enforced. 

The notice of assessmeut required by section 274(a) of the Revenue Act 
of 1024 affects the time within wh ch the taxpayer must pursue his remedies, 
but is not a part of the as essment itself. So far as limitation against the 
Government is concerned the assessment made within the limit of time is 
sufficient, though the notice thereof be (not unreasonably) delayed. The as- 
sessment on April 18, 1925, was, therefore, in time, though the return be con- 
sidered as filed on 4. pril 19, 1910, the date of its execution in Sumpter County. 

The Revenue Act of 1024 became of force before the assessment was made, 
and its enforcement was covered by that law. Such was the holding in United, 
States v. Crooner el Nl. (18 F. (2d), 440). But it is now urged that the written 
consent executed before the passage of the Reveuuc Act of 1024 was a sort of 
contractual limitation affecting both the assessment and collection of the tax 
and limiting both to one year after April 10, 1924. Such a construction can Iiot 
be given to the paper. No authority has been vested by law in the Commis- 
sioner or Collector of Internal Revenue to bind the Government as to limita- 
tions, but only an authority io accept thc consent or waiver on the part of the 
taxpayer respecting the limitations that Congress had fixed. On the expiration 
of the consent action of the tax officers, if barred, would be barred by virtue of 
the law and not by force of the contract of. waiver. Notwithstanding the 
waiver, Congress had full power to modify the limitation laws or to repeal them 
alto, ether. The taxpayer has uo vested right not to pay his taxes because of 
limitationa The acts of limitation are of grace only. I see nothing in the 
waiver agreement to prevent application of the Act of 1024. The collection 
was, therefore, lawfully made. Judgment may be entered for the defendant. 

ARTIOI, E 1272: Period of limitation upon col- 
lection of tax. 

VII — 41 — 8 NO 
T. D. 4224 

INCOIII;, TAX REVENUE ACT OF Ia24 DECISION OF COURT 

COLLKcTION — LIMITATcoN — WAIVER. 
Where the right to assess and collect taxes for the year 1018 

which would otherwise expire on June 16, 1024, is extended by an 
agreement in writing to June 16, 1025, an assessment made before 
the latter date by virtue of i. he agreement may be collected within 
six years from the date of such assessment as provided by section 
278(d) of the Revenue A. ct of 1924. 

TREASURT DEPARTMENT~ 
OFI"IcE oF CoMMIssloNER QF INTERNAL REVENIIE) 

W'Nsh~ngton, I), C. 
To CoOectore of InternaI. EevenIle and Othere Concerned: 

The followinao' decision of the District Court of the United States 
for the Western District of Louisiana, Shreveport Division, in the 
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case of FLorsheim Bros. Dry Goods Co. v. Z nited Stateg of America, 
is published for the information of internal revenue officers and 
others concerned. 

D. H. BLAnI, 
Commzsszon er of Internal Re& enue. 

A. pproved September 29, 1928. 
A. W. Mzzxuw, 

Secretary of the Treasury. 

DIsTRIGT CoURT oF THE UN~~ STATEs FoR THE % ESTERN DIsTRICT oF 
LDUISIANR, SHREIEPDRT DIvIBIQN. 

Florsheins Bros. Dr}1 Goods Co. v. Z, nited States of . 4merica. 

[February 4, 1928. ] 
OPINION. 

DAwKINs, Z. : Plaintiff brings this suit to recover back from the Government 
the sum of $11, 51 r. 57, paid under protest as income, war profit, and excess profit 
taxes for the year 1918. It made a tentative return before the 15th of blarch, 
1919, and obtained an extension under which its final figures were submitted 
and filed on June 16 of that year. Subsequently there was a reexaInination of 
the return and on March 1, 1924, an agreement was signed with the Govetwment, 
reading as follows; 

"In pursuance of the provisions of subdivision (d) of section 250 of the 
Revenue Act of 1921, Florsheim Pro. . Dry Goods Co. , Ltd. , of Shreveport, La. , 
and the Commissioner of Internal Revenue, hereby consent to a aetermination, 
assessment and collection of the amount of income, excess profits, or war-profits 
taxes due under any return made by or on behalf of the said Florsheim Bros. 
Dry Goods Co. , Ltd. , for the year 1918 under the Revenue Act of 1921, or under 
prior income. exec. s profits, or war profits tax Acts, or under section 88 of the 
Act entitled 'An Act to provide revenue, equalize duties, and encourage the 
industries of the United States, and for other purposes, ' approved August 5, 
1909. This waiver is in effect from the date it is signed by the taxpayer and 
will remain in effect for a period of one year after the expiration of the statu- 
tory period of limitation, or the statutory period of limitation as extended by 
any waivers already on file with the Bureau, witrin which assessments of taxes 
may be made for the rear or years mentioned. " 

On Tun 10, 1925, the deputy commissioner mailed to plaintifi the fo11owing 
letter, to wit: 

"In accordance with the provisions of section 274(d) of the Revenue Yct of 
1924, there has been, Dssessed against you an income and profits tax amounting 
to 811, 282. 15 for the taxable year 191S, the details of which are set forth in the 
attached statements. 

"Under the provisions of section 279(a) of the Act you have the right io file 
with the collector of internal revenue, within 10 days after notice and demand 
for payment, a claim for abatement of this tax or any part thereof. The claim 
should have attached to it all evidence and data upon which you rely for 
snpport thereof, and should be accompanied by a bond not exceedin double 
the amount of the claim, with such sureties as the collector deems necessary. 
When the claim is received by the collector it will be transmitted to the 
Commissioner of Internal Revenue, Washington, D. C. , who will notify you 
of the action taken. " 

Attached thereto was the following statement: 

DEFICIENCY IX TAX. 

" Calendar year 1918 gll, 2S2. 15 
"lou are advised that after careful consideration and review, your appiic'a- 

tion under the provisions of section 827 for assessment of vour profits tax as 
prescribed by section 828 of Revenue Act of 1918 has been allowed. Your 
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Profit tax is based uPon a eomParison with a group of representativ-. «on- 
cerns which in the aggregate may be said to be engaged jn a jj]ie or s similar 
trade or business to that of your company. " 

The result of the audit under the above-mentioned provisions is as fo ll w 

Profits !ax, section 328 8(1, 135. 36 
Net income, Bureau letter dated May 21, 1924 8132, 648. 81 
Less: Additional depreciation allowed on furniture and 

fixtures capitalized — 10 per cent of $1, 000 100. 00 

Corrected net income 
Less: Profits tax 
Exemption 

132, 548. 81 
$71, 135. 36 

2, 000. 00 
73, 135. 36 

Balance taxable at 12 per cent 59, 413. 45 7, 129. 61 

Total tax assessable 
Tax previously assessed: Account No. 41732 

78, 264. 97 
66, 982. 82 

Additional tax 11, 282. 15 
Subsequently, under date of June 18, 1925, there was mailed to the taxpayer 

a green slip, reading: 
"Notice and demand for income tax, United States Internal Revenue Service. I 

"Notice is hereby given that there has been assessed against you the amount 
stated hereon. Demand is hereby made for immediate payment of said tax. 
If payment is not made within 10 days after date of. this notice, the Act pro- 
vides that interest at the rate of 1 per cent per month will accrue from the 
due date. 

Date: tune 18, 1925. 
To the Collector of Internal Revenue at New Orleans: 
Name and Address. Items, Total Assmnt. 
FLoRSIIEIM BRos. DRY GooDs Co. , LTD. 

& $11& 282. 15 
Shreveport, La. , 

518 Commerce St. 
Jun 00 C SPL No. 4. 

Return this form with remittance. " 
Thereafter the sum claimed was paid in installments as follows: 

"Aug. 31, 1925, paid on tax $1, 282. 15 
Sept. 4, 1925, interest on tax 112. 82 
Sept. 28, 1925, paid on tax 2, 000. 00 
Sept. 28, 192o, interest on tax 50. 00 

2, 000. 00 

Nov. 30, 1925, paid on tax 2, 000. 00 

tan. 2 1926 paid on tax p 520. 19 Jan. 2, 1926, interest on tax 2. 60" 
This suit was filed on October 15, 1926, for a refund. 
The only issue is the one of prescript, ion or limitations. It is contended that, 

because these additional taxes were collected upon the return for the year 1918, both the right to assess and collect would have expired on tune 16, 1924, 
but for the stipulation of waiver signed by the taxpayer on March 1, 1924, above quoted; and that inasmuch as the agreement was made under the law as it stood when executed, both its lauguage and effect was to extend only the rights aud remedies as they . existed at that time — that is, the Covernment was bound to assess and collect the taxes within the stipulated vear of exten- 
sion. 

It is conceded by the Government that but for the extension these addjtjona'i taxes would have had to be assessed and collected prior to June 16, 1924, it c'aims that since the assessment was made within the extended period thereupon the provisions of the Revenue Aet of 1924 became operative and the 
Government had six additional years in which to collect. 
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It will be noted that the agreement itself refers to and i. made ' in pur- 
suance of the provision. of subdivision (d) of section 250 of the Revenue Act 
of 1921" and the taxpayer and Commissioner "consent to a determination, 
assessment and collection of" the taxes "due under any return made bv or on 
behalf of the taxpaver" "for the vear 1918 under the Revenue Act of. 1921, or 
any prior" Act . It is to remain in effect "for a period of one year after the 
expiration of the statutory period of limitation or the statutory period of 
limitation as extended * * * within which assessment of taxes ruay be 
made for the year or vears mentioned. " In the meantime — that is. between the 
date of the making of the agreement and the assessment and collection of the 
taxes in this ease — the Revenue Ac. t of 1024 was approved on tune 2, 1024, 
which has been construed by the Court of Appeals for this circuit in the case 
of U. 8. v. Crook et al. (18 Fed. (2), p. 440) as giving the Government six 
years within which to make collection, provided the assessment was made 
within the statutory period of five years. To this extent at least it was decided 
that the Act of 1924 was applicable to the taxes accruing prior thereto, and 
specificallv for the year 1918, as the taxes in that ease were for the same year 
as the present one. I apprehend, in view of this decision, if, notwith=-tandin 
the said agreement made on March 1, 1024, after the passage of the Act of 
June 2, 1924, the Commissioner had assessed the taxes before June 16 of that 
year, he would have had six additional vears in which to make collection, as 
this would have put the ease squarelv within the ruling in Crook et al. , inst 
cited. But the matter of prescription or limitations applicable to the claims of 
the Government is one of grace, for it is the universal rule that none such run 
a ainst the sovereign except as allowed bv statute. Therefore, in order for the 
plaintiff to escape in this instance, ic is necessary that it point to circumstances 
which clearly bring it within that category. It must be remembered that the 
agreement was made both with respect to the law as it then exi. ted and to the 
power of Congress to change it. In other words, the Act of tune o 1024. could 
have not only extended the right to both assess and collect the taxes, but mi ht 
have removed all limitations thereon had Con re . - seen fit so to do. However, 
it did not go that far but did provide, as held in the Crook case, if the assc:s- 
ment was made within the five years, the taxes might be collected at any time 
within six years thereafter. While the agreement recites that the parties 
"consent to a determination, assessment anti collectio~" of the ta~es, it does not 
in that sentence declare that all of these acts shall be performed within the 
rear. On the other hand, the concluding sentence reads that: "Thi-. waiver 
i. in effect from the date it is sigued bv the taxpayer and will remain in effect 
for a period of one year after the expiration of the statutory period of limitation 
or the statutory period of limitation as extended bv anv waivers already on file 
with the B«ream, nithtn mhica assessment of razes may be made jo! the year 
or years ment(oned. " The effect of this is to . . y that the as;e. ament might be 
made up to the last minute of the period as extended, and if this could be done, 
it must have been contemplated that if as. e sed during that time such procedure 
would bettor some practical purpo-e; vet, if the ta~es had also to be collected 
within that time this would hardly be possible in event the assessment was made 
on or about the last day. It is thus seen that u~der the language of the agree- 
ment it i. by no means clear that the right to collect should be lost if not 
exercised within the extended period. On the other hand, the inference to be 
drawn from the wording of this la t sentence is rather strong that the assess- 
ment was the main thing to be accompl!shed within that tune. It is true that 
but for the Act of 1924 both rights would have expired on tune 16, 1024. but 
since Congress had the powe" to extend them aud it did enlarge the time for 
collection if the assessment was timely made, it must be held, in the absence of 
a clear and conclusive agreement lawfully made, that the effect was to enlarge 
the period for collection to six years, where the assessment was made, either 
within the statute or withiu the time of anv conventional extension. 

Counsel for the plaintiff cites paragraph (d) of section 218 of the Revenue 
Act of 1926. which provides that where the as. -essmeni has been made in accord- 
ance therewith, proceedings to co!!ect shall be allowed only if commenced "(1) 
xidthin six vear. after the ns. es. ment of t!&e taxes: or (2) prior to the expira- 
tion of any period for col!ection agreed upon in writing by the Comm'-a!oner 
and the taxpaver. " However, I hardly thiuk that this wu intended to permit 
an agreement which would shorten the six-year period. but was rather to cover 
cases where, if the Government failed to institute proceec!ings for colin. 'tiou 
within that time the taxpayer might escape the consecluences of esecuti!n by 
con. enting, within six years, to collection after the running vf such delay. 
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Otherwise, it would have the effect of empowering the Cpmmiggipuer to dis- 

regard this long period allowed by the statute and to consent tp a suo«ening 
thereof to three months or less, even it' the assessment was timely riiade, which 
of course would scarcely be coniended. (See In re McClure (N. ri. of Ga. ), 
21 Fed. (2d), p. 538; United 8tates v. RNssell et al. , 22 Fed, (2d), 249 [T. D, 
4107, C. B. VI — 2, 133] ) 

It is also contended that there was never any assessment of the additional 
taxes withiu the period as extended — that is, . prioi to June ICi, 1925, However, 
the letter of June 10, 1925, with statement of the taxes claimed, quoted earlier 
in this opinion, states clearly that "in accordance with the provisions of sectiou 
274(d) of the Revenue Act of 1924, there has been assessed against, you (the 
plaintiff) an income tax amounting to $11, 282. 15, for the taxable year 1918, 
the details of which set forth in the attached statement. " There also appears 
upon the original return as filed June 16, 1924, the notation, appearing to have 
been stamped upon its face in a square block, heailed "Audited;" "Tax liability 
iucreased $11, 282. 15, " signed by "I. GrafT, " dated "Feb. 2nd (or 7th), 1925. " 
I take it that this was all that was necessary to constitute au assessmeut, as 
nothing has been pointed out to show that any particular form was required 
to accomplish that result. There is no denial tliat the letter of June 10, 1925, 
was duly aml timely received and it must be presumed that it „as, as it was 
offered in evidence by the plaintiff. It is true that the green slip, also quoted 
and referred to hereinabove, bore date June 18. , 1925, but this was in tbe 
nature of a demand or bill with waruing to pay within 10 days or the taxpayer 
would incur the statutory penalty oi 1 per cent a month. From this I think it 
is shown that there was an assessment prior to June 10, 1925. 

My conclusion is that tbe plea of limitations can not be sustained and there 
should be judgment rejecting pl;iintiff's demanii. Appropriate indorsements 
showing the granting or refusing of requested findings of fact and ruliugs of 
law have been noted upon said motions. 

A decree in accordance with these views may be presented, at which time all 
exceptions will be settled. 

ARTIULE 1272: Period of limitation upon collection of. tax. 
REVENUE ACT OF 1924. 

1818 taxes assessed prior to 1924 Act and within 5-year period. 
(See T, D. 4916, page 298. ) 

ARTIULE 1279: Period of limitation upon collection of tax. 
REVZNUF. ACT OF 1924. 

EAect of OHer in compromise, or issuance of. ivarrant of distraint 
to satisfy outstanding tax. (See G. C. M. 4565, page 169. ) 

SECTION 281. — CREDITS AND REFUNDS. 
ART crx 1307: Limitations upon the crediting V|v-44 — 6976 

and refunding of taxes paid. T. D. 4284 
INI'E?NAL REVENUE LAWS — CLAIMS FOR REFUND — DECISION OF COURT. 

1. SUrr — CI, AIM FQR REFUND — ORAL STArEMEN'L 
An oral demand is insuificient (o constitute a claim for a refund 

within the meaning of section 3220 of the Revised Statutes 
amended. 

2. SAME — Zsro??EL. 
In a suit for the recovery of a tax erroneously collected the 

Government is not estopped froni relying upon the failure pf 
the plaintiff to file a writteu claim for refund by the statement of 
its field agent that the filing of a claim ivas not necessary. 
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TEEAsUIIT DzFARTII xxT& 
OFFICZ OF COMMISSIOXEII OF I-'& TKB-'&AL RE&&~&l:E& 

% ashineffon& D. C. 
To Collectors of Illterfo&fl Eeuenue arid Others Concerned: 

The following decision of the United States Circuit Court of Ap- 
peals for the Third Circuit, in the case of Danie/ Eitter, @la& Iu'if' in 
ego&', v. L nifed States of knlellca, defendant i«eI for, is publ shed 
for the information of internal revenue OScers and others concerned. 

D. H. Br aim& 
Comnrissi 

one of I)derna/ Revenue. 
A. pproved October 28& 1928. 

IlIKLLOK 
Secreta'&. J of the Treasury. 

I 'KITED STATES CIEcUIT Cot, PT oF APE» F0R THE TIIIRD CIRcvIT. 

Da». e/ Riff& r, f&lab&tl f n, error, v. T. »lte&l States of America, defenda&'t &&& e&var. 

In error to the District Court of the I nited States for the Westora District of pennsylvania 

[Septeml&er 20, 1928. ] 

OPIÃIOX. 

D-' vis. Circuit Judge: This was an action brought by Daniel Ritter to recovel 
from the L', &iited States an overpavment in tases for the vear 1911 of $1. &lql. sl 
xvith interest. The case was argued ou plaintiff's complaiut aud defendant'. " 
afrldavit of defense, raising questions of law in the nature of a demurrer umler 
the Pennsvlvania practice. 

On April 1, 1918, plaintiff filed his tax: return for 191 . . showing a tax liabi&!I-, 
of $6, 964. 9o, which was paid on June T, 1918. On December 90, 1922, an e!v!&n. :, - 
nation of plaintiff's books by Revenue Field gent Tilnberlake disclosed the 
ove"payment. The agent gave the plaint' a copv of his report and told him of 
the overpayment. Plaintiff says that, he then and there made an oral claim 
for ref un&i and that the agent t&&ld him that uo further action on bis pa& i 
v&onld be uecessarv and that the ove!1 ayment would be refunded as a mat er 
of course. 

The report was sent by mail to the Bureau of Internal Revenue at Washing- 
ton, but it appears to have been lo. t, for. it never reache&l YV«shington. Infor- 

m»lionn 

of the overpayment was not brought to the &!ttention of the Bureau or 
Commissior. er of Internal Revenue until September 11, 1924. when the plaintiff 
!vrotr a letter to the Commissioner about the overpayment. , though pl &int. 'ff 
u'le es that he began to ma'. ', c inquiries as &o vvh&. !I was holding up it=- ret;!ru 
as early as ibovem»er 26, 1928. The Department replie&i to the letter of Scl&- 
telnber 11, 1924, on &&ovember ~o=, . 1924, advising plaintiff that the return &!f 
ibe ove&I'ayment appeared to be barred bv the . &state of I mitntions; that th; 
facts wh. ch l&e had submitted were "ins. scient to ci&nsti&ute an inform! I 
clain!, ", nd that unless a statemeut was subm-:tted evidencing his irtention to 
claim refund prior to the operation of the stature no overassessment m. ' ht be 
alia!veil. However, on December 6, 1924. plaintiff riled w th the collector of 
internal revenue at Pittsburgh a formal wxitten claim for refun&l. Ou Fe. '&ru- 

a: v 4. 192;&. the Commissioner of internal Revenue again advi ed plaintiff that 
his claim for refund was barred by the statute of limitations. Thereaf&er, on 
ll;! I 26, 1926, suit vvas brought for its recoverv. The court hehl that on tbe 
admitted facts as a matter of law the claim for refund was barred by the 
statute of li&nitations; that the oral clain' alle ed to have been made to Agent 
Tin!bi'rlake !vns ineffective because the statute requir~ s that it be made to the 
Co&nmissi&&uer of internal Reveuue ard the Government wns not, estopped by 

!D statement made to ph&intUX bv the field agent. 
The case is here on plaintif's writ of error. 
Se&'«on 1112 of the Reve nue Act of 1926 provides that all claims for the 

refund of any internal revenue tax alleged to have b 'cn erroneously i r illegally 
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assessed or collected or anv sum alleged to have been excessive or in anv 

manner wrongfully collected, must;, with exceptions not here pertinent, "be 
presented to tlie Commissioner of Internal Revenue within four years next 

after the payment of such tax. " 
Section 1118 provides that no suit or proceeding shall be maintained in any 

court for the recovery of any internal revenue tax alleged to have been er- 

roneously or illegally assessed or collected, or auy sum alleged to have been 

excessive, until a claim for refund "has been duly filed with the Commissioner 

of Internal Revenue according to the provisions of la. w in that regard, and the 
regulations of the Secretary of the Treasury established in pursuance thereof. " 

As above stated, attention of tlie Bureau of Internal Revenue was not 

called to this overpayment until tbe letter of September 11, 1924. Section 
281 of tbe Revenue Act of 1924 was then in force. It provides that a refund 

of an overpayment of any income tax imposed by the Revenue A. cts of 1909, 
1918, 1916, 1917, 1918, and 1921 shall not be allowed or made after four 
years from the time tbe tax was paid unless before the expiration of such 
four years a. claim thereior is filed bv the taxpayer. 

The tax in this case was paid by Ritter on June 7, 1918. There is no question 
but that the tax involved in this suit was an overpayment innocently made. 
In order (o have it. refunded, however, it was necessary that a claim be filed 
with the Commiss oner of Internal Revenue within four years from the date 
of payment. It is unfortunate and to be regretted that the plaintiff finds 
bimseli' in the position in which his negligence, misunderstanding, or the 
unauthorized statement of the field agent, Timberlake, places him, but the 
sovereign Government may not be sued except upon its consent and then ouly 
upon tlie conditions under which it has consented to be sued, even though they 
be purely formal. (Cheatham v. United States, 92 U. S. , 85; King County 
Savings Institution v. Blair, 116 U. S. , 200; Rock Island, Arkansas cf- Louisiana 
Raik. oad Co. v. United States, 254 U. S. , 141. [Ct. D. 2, C. B. 4, 842]; Baltimore 
cf. Ohio Railroad Co. v. United, States, 260 U. S. , 565 [T. D. 8480, C. B. II-l, 
812]; United States v. Richards, 27 Fed. (2d), 284, ) One of those conditions 
in this case is that the claim for refuud inust have been filed with tbe Com- 
missioner of Internal Revenue within four years after the time of payment 
of such tax. The plaintiff urges that there was no need or necessity for the 
filing of the claim for refund because the field agent of tbe Coinmissioner 
had gone into the taxpayer's office aud made the discovery and therefore the 
Commissioner knew of the overpayment, but the case of Rock Islan@ v. United 
States, supr, , settles this question contrary to plaintift"s contention. 

The plaintiff says that his oral statement to Field Agent Timberlake con- 
stituted a claim for refund and was, within the meanin of the statute and 
regulations pursuant thereto, a filing of the same with the Commissioner. He 
further says that the statement of the iield agent to the effect that the 
overpayment would in due time be refunded as a matter of course and that he 
did- not need to file a claim for refund estopped the Governmeut from setting 
up his failure to file a written claim for refund as a defense. 

The statute and regulations prescribed that a claim must be filed. This 
means a written claim and not an oral one, because it is difficult to know just 
how to file an oral claim. It could not be done, unless it was reduced to writ- 
ng either by the plaintiif or some one for him. Tbe oral claim, therefore, was 

in law insutficient. The fact that the Coramissioner (according to a statement 
made to ibe House Committee on Ways and Means by tbe General Counsel 
of the Bureau of Internal Revenue) makes refunds in 80, 000 cases aunually 
without a claim being filed therefor does not suspend the operation of the 
statute and render it unnecessary to file a claim ior refund as the statute and 
regulations require. 

Is the Government estopped from setting up the failure of the plaintiif to 
file a claiin by the statement of its field a "ent that it was not necessary for. 
him to do so". It is true, as plaintiff contends, that when the sovereig~ becomes 
an actor in a court of justice, its rights must be determined upon those fixed 
principles of justice which govern between man and man in like situations. 
(Walker v. United States, 169 Fed. , 409; Cook v. United, States, 91 U. S. , 889; 
United States v. Flint, 25 Federal Cases, 1107. ) The acts or omissions of the 
oflicers of the Government, if they be authorized to bind the United States in a 
particular transaction, will work estoppel against the Government, if the 
officers have acted within the scope of their authority. The field agent in the 
instant case was not authorized to waive tbe requirements of the statute or ihe 
regulations, nor to make rules and regulations in accordance with which 
overpayments should be refunded. His duty was to audit accounts. He 
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therefore harl no authority to tell the plaintiff that he need not observe the 
requirements of the statute an&1 of the regulations. Therefore, the Government 
is not estopped by hi u»auth«rized statement. . . 

V& hat we have said disposes of this case, but we are not inclined to the view 
expres e&l by the learned district judge that it &vas necessarr that the claim 
for refund be made to the Conlluissioner of Interual Revenue personally. His 
«fiice is a large one and he could not personally attend to the duties of his 
ntfice, He mu. t have deputies an(1 agents to a. . i. t him in that work. ' claim 
is filed with the Corumissioner «f Internal Revenue when it is filed iu his oifice. 
The office of a collector of internal revenue is a part of the machinery of the 
Cnmmi. . io»er for the administration of the revenue, and withiu the meaniug 
of the statute and regulations a claim filed in the collector's office bv a tax- 
payer in his di. trict is filed with the ('ommissioner of Internal Revenue. 
Article 1302 of Regulations 65, approved October 6, 1924. provides that the 
claiIa for re u»d together with appropriate evidence "»lust be filed iu the 
& fiice of the collector of iuterual reveuue charged with the c«llecti&m of the 
tax. or if the tax has been paid. in the oifice of the collector for the district in 
svhich the tax was paid. " 

The pl&&i»tiff haviu failed to file a claim for the refund of his ove&I&ayment 
in accor&lance &vith a»y of the statutes or regulations applicable to his case, 
the judgmeut of the district court is afilrmed. 

AaTlcLE 180&: Limitations upon the crediting VII —;&2 — 4044 
and refunding of taxes paid. T. D. 4251 

INCOXIE TAIC — REVENUE ACT OF' 1924 — DECISION OF COURT. 

CREDIT RND DEFI ND — LI'. 1&ITRTION — 7& RIVER — VALIDITY IVHEN ExE- 
cuTED BY PERsoN~ REPREsENTETIVE. 

A. waiver of the statute of limitation upon the a. -. c- ment of a 
tax duly executed by an executrix or other per. onal representative 
of a decedent is, regardless of its validity under State law, sutfi- 
cie»t to extend the time for the filing of a clailn for credit or refuud 
of a tax as provided by section 281(e) of the Revenue Act of 1924. 

TREASURY DEPARTMENT& 
OFFIcE oF Co'sf~flssfoxER oF INTER'NAL REvEZUEs 

ll ash'ington. D. C. 
To ('olkeetors of I»terlla/ Revenue and Oth&ers C'or&eel i&ed: 

The following clecision of the Court of Claims of the I. nited 
Slates, in the case of ]?al y 8. Aldridge, Eceeoutl''&'x oj the Last ]] zll 
and Testament of ]V. 0. Aldlidge, Deceased, v. ?'he f. nite&l, states of 
An&el'&'ca, is publishecl for the information of internal revenue of]icers 
ancl others concerned. 

D. H. BL&IR, 
Commisszof&er of i&&tea'nal Revenue. 

=1Ipprovecl December 15, 1928, 
OODE& L. &Iaz. s, 

toting 8earetary of the Treasul y. 

CQI. RT QF CLIMB oF THE I SITED ST&TES. 

Ma&g S, A/di&dge, Executrix of thc Last Will aad Testament of W. O. Aldridge, 
Deceased. , v. The United States. 

I January 16, 1928. ] 
OPINION. 

G~HRI&, Judge, delivered the opiuion of the court. 
Tbi is a suit b&'ought bv &fary S. Aldrid e. executrix of the will nf %'illiam 

p Aldri&1 e. deceased, to secure a refund of 820. 911. 71. ou account of a dupli- 

3 & 
220' — 29 — 15 
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cation ln the mcome tax for the Fear 1918 paid by said W!lllam O Aldridge 
The latter died prior to December 16, 1920, and on that date plaintiff q!!a'+i~ 
as executrix in the chancery court of Washington County M~ics William O. 
Aldridge was at the time of his death a citizen and resident of the State of 
M! sslssipp1. 

On April 17, 1919, William O. Aldridge 51ed his income tax return for the 
year 1918, which showed a tax due thereon of $$6, 655. 50, and between April 
17 and December 12, 1919, he paid said amount. 

Upon a revieiv and reaudit of the return the Commissioner of Interual 
Revenue determined that the decedent ivas liable for an additional tax for 
the vear 1918 in the sum of $18, 491. 88, and on February 5, 1924, addressed 
a letter to decedent to this effect and requested, in the event he should desire 
to appeal, that he sign and return the form of waiver inclosed therewith agree- 
ing to an extension of time of one year beyond the statutory period of limitation 
within which the additional tax might be assessed. in order to avoid im- 
mediate assess!nent. En response to this letter Mary S. Aldridge, as executrix, 
wrote to the Commissioner inclosing the waiver dated February 11, 1924. It 
does not appear that it was ever returned or that any exception was taken 
to it until the 6th of tune, 1925. 

On February 9, 1924, prior to the receipt of the wai~er, the executrix 51ed 
a claim for refund in the sum of $4, 611. 65, "or such greater amount as is legally 
refundable, " of decedent's income tax for 1918. In March, 1924, an aclditional 
assessment of $18, 491. 88 was made by the Commissioner against William O. 
Aldridge. Qn March 28, 1924, plaintitf filed a second and substituted claim for 
refund of the said sum of $4. 611. 65 and the abatement of $18. 491. 88, and at 
some time, not proved, after November 28, 1924, the Commissioner abated said 
additional assessxnent and made a refund to plaintiff of $4, 611. 65, with interest. 
On December 27, 1924, the executrix, through her agent, flied a claim for refund 
of $25. 528. 86, with interest. 

The defendant in its brief recited: 
"The United States concedes that W. O. Aldridge overstated his income in 

his 1918 return in the amount of $44, 589. 60 and overpaid his income tax for 
said year to the extent of $25, 528. 86, and that after refunding $4, 611. 65, with 
ini. crest, there remained a net overpayment of $20, 911. 71. " 

The questions involved are stated in defendant's brief as follows: 
"I. Can an executri~ in the State of Mississippi execute a valid agreement 

waiving the statute of limitations running against the assessment of a Federal 
income tax? "II. If the execution by claimant of the instrument dated February 11, 
1924, was valid„ is this instrument such a waiver as is contemplated by section 
281 of the Revenue Act of 1924? "III. If the claim for refund tiled Dumber 27, 1924, is barred by the 
statute of limitations, are the claims for refund filed on February 9, 1924, 
and March 28, 1924, suiiicient to support the refund now demanded? *' 

Let us erst consid r the question of the validity of the waiver. The objection 
interposed to its validity is that the courts of Mississippi have held that a 
personal representative could not waive the statute of limitations as to a 
debt asserted against an estate. and certain decisions of the Supreme Court 
of the State of Mississippi are relied upon in support of this. 

There was no statute of the St. ate of Mississippi at the time on the subject. 
The opinions of the court are not h!rmonious but conflicting. But, aside from 
this, we know of no case where it has been held or even contended that a 
derision of a State court can nullify, modify, limit, or obstruct a right gr &»ted 
by an Act of Congress within its coustitutional power. The tax system of the 
United States is regulated by the Federal statutes and practice, and is not 
controlled by State enactments. (United States v. Sr@der, 149 U. S. , 210, 215. ) Congress having undertaken to regul!te the whole subject, its legislation is 
necessarily exclusive. (Arv!won v. Ilurpt!y, 109 U. S. , 288, 248. ) This is not the ordinary case of waiver of a debt;!sserted against an estate. 
The Act of Congress was intended for the accommodation of both the Govern- 
ment and the taxpayer. It was in the nature of an agreement to give time for 
further consideration of claims. The taxpaver in this case had 61ed a claim 
for a refund. The Government iu reply had asserted. a claim for additional 
tax. The period of limitation for the enforcement of the Government tax 
was about fo expire. The statute provided for a waiver. The waiver 
prepared by the Commissioner of Internal Revenue. IiRed in by»m and sent 
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to the plaintiff. It did not originate with the plaintiff. The Commissioner 
sent it to plaintiff with the suggestion that in case au appeal was desired from 
the additional assessment the plaintiff should sign and return it, agreeing 
to an extension of one year beyond the statutory period within which the 
additional assessment could be asserted and to avoid immediate assessment. 
The waiver contained the following provision: 

"This waiver is in effect from the date signed by the taxpayer and will 
remain in effect fnr a period of one year after the expiration of the statutory 
period of limitations. " 

Plaintiff signed and returned it to the Commissioner, and it was accepted 
by him, as shown by his subsequent action in not only ivithdrawing the claim 
for additional tax but allowing the claim of plaintiff for refund. 

Section 281(e) of the Revenue Act of 1924 (48 Stat. , 802), involved bere, is 
as follows: 

"If the taxpayer has, within five years from the time the return for the 
taxable year 1917 was due, flied a waiver of his right to have tbe taxes due 
for such taxable year determined and assessed within five years after the 
return v&as iiled, or if he has, on or before Zune 15, 1924, filed such a waiver 
in respect of taxes due for ihe taxable year 1918, then such credit or refund 
relating to the taxes for the vear in respect of which the waiver was filed 
shall be allowed or niade if claim therefor is filed either on or before April 1, 
1925, or within four years from tlie time the tax was paid. " 

As it turned out, there was no debt against the estate of plaintiff's decedent. 
On the contrary, a reaudit showed, as stated, that the claim for additional tax 
by the Government was erroneous, and, more than that, that plaintiff was 
entitled to the refund she was then claiming. By filing the waiver plaintiff 
was enabled not only to establish her claim for refund but to cor&vince the 
Commissioner that the claim for additional tax was invalid. 

The provision. for refunding taxes illegally collected, just as the provision 
for laying them, is a part of an Act of Congress passed in the exercise of its 
constitutional poiver under the sixteenth amendment to lay and collect in- 
come taxes. It had poiver not onlv to provide the method of laying and col- 
ic&ting taxes but the method of refunding taxes illegally collected. It had 
the power in prescribing that method to provide not only a statute of limita- 
tions but the right to waive the limitation, and this right was given to the 
taxpayer. It can not be contended that the power of Congress to confer the 
ri ht can be taken away by a State statute, much less by the decision of a 
State court. To say that the right can be granted but the privilege of exer- 
cising it can be limited or tal-en away by a State statute or a de&. isinn of a 
State court would be in effect to rlestroy the right and thus nullify the Act 
of Congress. The principle here involved was established many years a o 
in the case of G(N&or&a v. Ogden (9 '&Vheat. , 1), and is too well known to need 
discussion. 

AVe, therefore, hold that the waiver was valid and effective so far as this 
case is concerned. 

IVe next come to the question as to whether the claim for refund filed 
December 27, 1924, was sufficient in law and not barred by the statute of limi- 
tations. The ivaiver was dated I&'ebruary 11, 1924, and was binding and 
effective for one year from its date. The Act of Congress above quoted pro- 
vides that if the waiver of the statute of limitations running a ainst addi- 
tional assessment for 1918 is filed before tune 15, 1924 (and in this case it 
was), the claim for refund of 1918 taxes may be allowed if filed before April 
1, 1925, and in this case it was filed on December 27, 1924. 1Vc conclude that 
tlie claim of December 27, 1924, was valid and not barred by the statute of limi- 
tations. 

AVe think there is no merit in the contention that the claim here was settled 
by the payment of the previous claim for refund nf $4, 611. 25. The claim 
involved in this case was not knov;n to either of the parties at that time. 
It did not come to plaintiff's knowledge until november 24, 1924, when it 
developed from an ex imination of his papers and reaudit of his accounts that 
the plaintiff's decedent by mistake of duplication had overpaid his tax in the 
amount of $25, 528. 86. Inasmuch as $4, 611. 65 was refunded, tlie plaintiff is 
entitled to a judgment for the difference between the two sums, or $20, 911. 71, 
wi(h int& rest, as shown by the following stipulation between the parties: 

"It is agreed that if the court shall find that either or both of the ivaivcrs 
February 7, 1924, and February 11, 1924, respectively, &: " * were 
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valid and effective waivers and that the claim for refund fied December 27( 

1924 was sutficient in law and was not barred by the statute of limItatIo 
then judgment may be entered for the plaintift in the sum of $20, 911. 71, w I with 

interest thereon as provided by law. " 
Zudgment should be entered for $20, 911. 71, with interest, and it is so ordered 

. YITLK IX. — BOARD OF TAX APPEALS. 

SECTION 900. — BOARD OF TAX APPEALS. 

SEUTIoN 900. 
REVENUE ACT OF 1924. 

Remedies in case of adverse decision by Board of Tax Appeals. 
(See 6. C. M. 5046, page 78. ) 

TITLE XII. — REDUCTION OF INCOME TAX PAYABLE 
IN 1924. 

SECTIoN 1200. VII — 47 — 4007 
T. D. 4245 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

CREDIT oR REFUND — 25 PER CENT REDUGTION oF TAx FDR 192g- 
COMPUTATION. 

The allowance by credit or refund of 25 per cent of the amount 
shown a. s the tax upon a return for the calendar year 1923 to which 
a taxpayer is entitled under section 1200(a) of the Revenue Ac& 
of 1924 should be computed upon the balance of the tax shown- 
by the return after deduct:ing the credit for taxes paid to a 
foreign government which is provided by section 222(a) 1 of 
that Act. 

TREASURF DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

W'ashington, D. C. 
I'o Collectors of Internal Reve;"jue am8 Others ConcerrseIIj: 

The following decision of the District Court of the United States 
for the Eastern District of Pennsylvania, , in the case of C. J. 8tover 
v. 8/akcly D. 3IcCeaghn, Collector of Internal Revenue, is pub- 
lished for the information of internal revenue OKcers and others 
concerned. 

H. F. MIRES, 
Acting ConInussu ner of InternaÃ Revenue. 

Approved November 8, 1928. 
A. . W. MELLONI 

8ecretoIry, of the Treasury. 
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DI8TRIGT CCURT oF THE UNITED STATES FQR THE EARTERN DIsTRIcT oF 
PENNsvI vANIA. 

C. J. Stover v. Blakeltt D. KcCaagh», Collector of Internal Revenue. 

[September 10, 1928. ] 

OPINIION. 

This is an affidavit of defense raising the question of law that the facts set 
forth in the plaintiff's statement of claim do not constitute a cause of action, 
and for the purposes of this decision, all facts pleaded are admitted. They 
are as follows: 

The plaintiff duly filed his income tax return for the calendar year 1928, 
showing a tax liability of $2, 190. 61, as computed under the provisions of the 
Revenue Act of 1921, further showing the amount of $520. 64 credited against 
that amount on account of income and profits taxes paid to a foreign govern- 
ment (Doniinion of Canada), leaving a net tax due of $1, 660. 07. Subsequent 
to the enactment of the Revenue Act of 1024, and in accordance with section 
1200 of that Act, the defendant, the collector of internal revenue, credited the 
plaintiff with 25 per cent of the net tax shown to be due by the plaintii'f's tax 
return ($1, 660. 07); that is, he allowed 25 per cent of the amount shown to be 
due after deductiiig the ere&lit on account of tax paid to tbe Dominion of 
Canada. The plaintiff calculated his tax liability to the Goverument by taking 
a credit of 25 per cent of the amount shown on his return ($2, 190. 61) before 
taking credit for payment of the tax to the Dominion of Canada. I'y reason 
of the difference in the meiln&d of computation the defendant on April 8, 
1927, collected from the plaintiff the additional sum of $160. 22, of which $182. 41 
represented the unpaid portion of the original tax liability and $27. 81 repre- 
sented interest. The plaintiff duly fi'ed his claim for refund for the amount 
so paid, which claim has been rejected. The plaintiff then brought this suit. 

The question involved is whether "the allowance by credit or refund of 25 
per cent of the amount shown as tax" upon a taxpayer's return, provided for 
by section 1200 of the Revenue Act of 1024, is to be computed upon the tax 
shoivn by the return before taking credit for taxes paid to a foreign govern- 
ment or upon the b ilance after taking such credit. 

The relevant provision of Revenue Act of 1024 is as follows: 
"SEC. 1200. (a) Any taxpayer making return, for the calendar year 1923, of 

the taxes imposed by Parts I and II of Title II of tbe Revenue Act of 1021 
shall be entitled to an allowance by credit or refund of 25 per centum of the 
amount shoivn as the tax upon this return. 

"SEC. 1200. (b) If the amount shoivn as the tax upon the return has been 
paid in full on or bet'ore the time of the enactment of this Act, the amount of 
the alloivance provitle&l in subdivision (a) shall be credited or refunded as 
provided in section 281 of this Act. " 

The credit for taxes due a foreign government is allowed by section 222 of 
the Revenue Act of 1021, the relevant part of which is as follows: 

"REC. 222. (a) That the tax computed under Part II of this title shall be 
creclited with: 

"(1) In the case of a citizen of tlie Unitetl States the amount of any income, 
ivar-profits and excess-profits taxes paid during the taxable vear to any foreign 
country or to any possession of the United States: 

Section 1200(a) of the Act of 1924 gives the taxpayer an affowance of 25 
per centum "of the amount shown as tlie tax upon his return. " If this clause 
stood alone it might bc diffiicult to determine whether the allowance should be 
calculated before or after the deduction of the credit for foreign ta~es. But 
tbe words " the tax " contained in the clause just quoted are modified by the 
preceding part of the sentence which reads "Any taxpayer making return 

of the tax imposed by ": " "' tlie Revenue Act of 1021, " etc. It 
seems pcrfe& tly clear froni the ivhole context that the "amount shown as the 
tax" ul&ou ivliicli the alloivance»f 2;& per centum is to be calculated means the 
aniount shown as the tax imposed by the Revenue Act of 1921. If the ivoril 
"the" before the ivord "tax" ivere changed to "such" the meaning would be 
obvious, and I thiul- tliat a coustruction ivhich gives it such meaning is the 
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natural one to be drawn from the context. Of course, the tax "imposed" is the 
tax actually due and payable after allowance of all credits and not the net tax 
as shown before the allowance of credits. That is not "imposed" but is merely 
the basis upon which a tax finally imposed is computed after allowance of 
credits. 

The construction contended for by the plaintiff would lead to illogical and 
inequita. ble results. Suppose that the plaintiff in this case had paid to the 
Dominion of Canada, instead of $540. 65, taxes in the amount of $2, 190. 61. He 
would then have been entitled to a credit in the amount of $2, 190. 61, and would 
have paid no taxes at all to the Government of the United States. In such case, 
under the theory he now advances, he would nevertheless be entitled to claim 
from this Government, under section 1200 of the Act of 1924, the amount of 
$547. 65, or 25 per centum of the amount shown upon his return as the tax 
before allowance of credits. Not only would such a result be manifestly absurd 
but the language of section 1200 of the Act of 1924 excludes it. That Act gives 
"allowance by credit or refund. " "Allowance by credit. " obviously involves the 
idea of some debt due against which the credit is to be allowed and is not 
properly descriptive of a cash payment to be made to one who owes nothing to 
the payer. "Allowance by refund" means a return of money actually paid, and 
of course where nothing is due from the taxpayer and nothing has been paid a 
payment by the Government would not be a refund. This word was clearly 
inserted to cover taxpayers who instead of paying by installments had paid the 
entire tax due at the time they filed their returns. 

The statement of claim is adjudged insufficient in law and judgment may 
be entered for the defendant. 
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INCOME TAX RULINGS. — PART IV. 
REVE%I. E ACT OF 1921 OR PRIOR RKVKXI. K ACTS. 

TITLE I. — GENERAL DEFINITIONS. 

SECTIOV 2. — GENERAL DEFIMTIOVS. 
ARTlcLE 1504: Association distinguished from 

trust. 
VII — 4!-40 )~ 

T. D. [ -16 

P, COKIE TAX — REVEXCE ACT OF 191S — DECISION OF COLRT. 

1. TBvsT — TAxARnzrr As CoRI'oRATIon. 
Where the entire control and management of a trust are vested 

in trustees who are engaged in carrying on. a busine:s enterprise 
in much the same roanner as the directors of a corporation, the 
trust is an association within the meaning of section 1 of the 
Revenue Act of 1918, and is subject to income tax as a corporation 
under section 230 of that Act. 
2. DzcrsIoi s Fozzawzo. 

The decisions in Hech, t v; sfailey (205 I. . S. , 144 (T. D. 8595 
[C. B. III — 1, 489])) and Burk-Waggoner Ott Association v. Hop- 
kins (269 U. S. , 110 (T. D. 8790 [C. B. V — 1, 147]) ) follosved. 

TREASURY DEPARTAtEXT. 
OFFICE OF COMMISSIONER OF IXTERXAL PisvEXL E. 

%'ash~nycto!". . I). C. 
To C'olleetors of Internal Revenue amd Others Co! Cer»e&l: 

The fo]lowing decision of the District Court of the 'united States 
for the western District of Pennsvlvania. in the cases of Little Four 
O!7 ct (" as Co. , a Trust. Pittsburgh, Pa. , alai!&tiff, v. C. (r. Leu eUyn. , 
Formet ly Collector of Internal Revenue, defevstIant. and Little I"o!!i' 
Oi7 tt' Oas Co. , a Trust. Pittsbssigh, , Pa. . plaintiff, v. L). B. Hei&!ei. , 
6'objector of Interna/Reve»ue. &Iefe»a'a»t, is published for the infor- 
mation of internal revenue o]Beers and others conceded. 

H. F. %AIRES, 

Acti»g Cofnvusskmer of In/en!al P. ' ve!, 1!e. 
Approved 'November 8, 1928. 

A. . W. %TELLO', 
~~"ec! eta!y of the Tretssury. 

DISTRIUT CQURT 0F THE KI!ITEn STATEs FOB TIIE WESTEBIF DISTRIcT oF 
PE'%AS LVA i!A- 

Little Four Oil d Gas Co. , a Tm! it, Pittsburgh, Pa-, plaintiff, v. O. G. 
Legreltyn, Formerly Collector of Internal Revenue, ?'» enty-ttwnf District of 
Pennsyl!wnia, Pittsburgh, Pa. , defendant. 

Little Fosr Oi7 d Gas Cn. , a Tr!c~t, Pittsbusgh, Pa. , plaintiff. v. D. II. Heiner, 
!, 'ollrctor of Internal. Revenue, T!! enty-thiird, District of Pennsylvania, Pitts- 
burgh. Pa. , defendant, 

[Juue 28. 1928. ] 
OPIXIOX. 

TIIOMsox. J. : These actions are brou ht against the defendant= to recover 
income and prodts taxe: paid under protest. to the defendants for the calendar 
years 1919 and 19 0, claims for refund having been duly made aud Injected. 



$2, Art. 1504. ] 

Plaintiff alleges in its statements of claim thai. it is an organization operating 
under a declaration of' trust beginning in 1916, a copy of which is attached 
to and made a part of the statement of claim, and, as such, not subject to 
taxation as a corporation under ihe Revenue Act of 1918. 

The defendants filed aKd«vits of defense raising questions of law, their 
legal position being that plaintiK, during the years 1919 and 1920, was a cor- 
poration within the meaning of the Re. -enue Act of 1918, and pa&iicularly 
section 1 thereof, which defines a corporation to include associations, joint 
stocl- companies, and insurance companies. 

Plaintiff's contention is that . although the term " corporation " in the 
Revenue Acts has been defiiied to include associations, joint stock companies, 
and insurance companies, being a "trust" it does not come within i. he meaning 
of those terms, while defendaut contends that, although plaintiff has been 
declared io be a trust, it is an association within the meaning of the statute. 

Tlie facts of the case, briefly stated, are these: Four men by declaration of 
trust, dated tune 26, 1916, ass!gned certain pr&iperty and contract rights to them- 
selves as trustees, it being held upon the terms therein set forth; this instru- 
ment was amended on Ianuaiy 14, 1918, both instruments being duly re- 
corded. The trust was designated the "Little Four Oil 8: Gas Co. , " and was 
created for the purpose of buying and selling real estate and mining and drilling 
for oil and gas. Capital stock, common and preferred, was issued to the benefici- 
aries of the trust. The trustees were given full power in the management of 
the trust, which was to continue for a period of 21 years. It was provided that 
additional shares of stock should be sold from time to time in the discretion of 
fhe trustees; that ihe death of any stockholder during the coiitinuance of the 
irust shall r. ot terminate the trust, and the shares of stock were transferable. 

Trustees were to call meetiugs of stockholders annualiv and report the re- 
ceipts and disbursements of the preceding years; should declare dividends from 
the net income of' the trust fund amongst the stockholders quarterly or oftener 
if convenient, and their decision as to the amount of dividends, and as to using 
an. ; portion of the surplus fund, should be final. Any vacancy for any cause 
should be filled by ihe remaining trustees. Each trustee should be responsible 
only for his own willful and corrupt breach of trust. While the business of the. 
trust was to be conducted by the trustees, certain contracts and acts required 
the concurrence of three trustees; only the assets of the trust were liable for 
debts, and neither the trustees nor the stockholders were personally liable for 
losses. 

Section 1 of the Revenue Acts of 1918 and 1921 provides that the term "per- 
son" shall include partnerships and corporations, as weil as individuals. That 
the term "corporation" includes associations, joint stock companies, and ii!sur- 
ance companies, and the term "taxpayer" includes any person, trust, or estate 
subject to the iax imposed by the Act. 

Section 280(a) provides for a tax upon the net income of. every corporation. 
Section 1000(a) provides a special excise tax with respect to carrying on or 
doing business. Section 8, Schedule "A, " provides for a stamp tax on each origi- 
nal issue of certificates of stock by any corporation, The Revenue Act of 1924, 
section 2(a), provides that "When used in this Act, the term ' corporation ' in- 
cludes associations, joint stock companies, and insurance companies. " 

I think the proper decision in this case may be reaclied from a careful studV 
of the cases of Croclcer v. 3faRet (249 U. S. , 228 [T, D. 8595, C. B. III — 1, 489]), 
Heckt v. 1M'alley (265 U. S. , 144), and Bark- (Vaggoner Oil Aaeociatloe v. Hopkins, 
Collector (269 U. S. , 110). In Croclcer v. %alley, a Maine paper manufacturing 
corporation had mills in Massachusetts and outlying land. It formed a corpora- 
tion in iMassachusetts, conveyed to the latter its mills and gave a long term 
lease for the real property, receiving therefor the stock of the Massachusetts 
corporation. The Maine company then transferred to the trustees the fee of 
the property subject to the lease, left the Massachusetts stock in the trustees' 
hands, and v as dissolved. The court held that the piaintiQs were not liable for 
income tax as an associai. ion or joint stock company. 

In Hecht v. tlfalley, the Supreme Court commenting on the Crocker case, at 
page 160, speaking of the opinion, said: 

"This opinion is based primarily upon the view that the Income Tax Act 
considering its purpose, did not show a clear intention to i~pos~ upon fhe trustees as an 'association ' a double liability in reference to the dividends 
on stock in the corporatior that itself paid an income tax, when considered 
as ' trustees' they were by another provision of the Act exempt from such pa 
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ment. And the language used arguendo in reaching this conclusion that the 
trustees could not be deemed an association unless all trustees with discre- 
tionary powers are such * * ~ is to be read in the light of the trust 
agreement there involved, under which the trustees were, in substance, merely 
holding property for the collection of the income and its distribution among 
the beneficiaries, and were not engaged, either by themselves or in connection 
with the beneficiaries, in the carrying on of any business. (Zonne v. %in- 
neapohs Spndicate, 220 U. S. , 187, 100), and see Sm(tli, v. Anderson (1. R. , 15, 
Ch. Div. , 247). " 

This case of Becht v. Mallei was dealing with the taxable status, under the 
Revenue Act of 1918, of three different organizations created by a declaration 
of trust. The organizations were "The Hecht Real Estate Trust, " "The Hay- 
market Trust, " and "The Crocker Burbank & Co. Association. " The Hecht 
Real Estate Trust was established on real estate used for business purposes. 
Beneficiaries were issued no par value certificates of stock. The certificates 
were transferable. The trust was a family affair and it was provided that the 
certificates could not be transferred to any p& rson outside of the i'amily without 
first being otfered to the trustees. The latter had full and complete powers of 
management but no power personally to binil the certificate holders. There 
were no regular meetings of the ceitificate holders but they had power to 
remove an&I appoint trustees or change the scope of the purposes of the 
business. 

The Haymarket Trust was much the same as the first except that it was& 
strictly a business enterprise. The Crocker Burbank & Co. Association was also 
a business organization somewhat broader than the other trusts in that its 
business also involved manufacturing. In this case the court pointed out a 
substantial change in the Revenue Act here involved from earlier Acts, the 
latter imposing a tax on business enterprises "organized under the laws of 
thc United States, or of any State or Territory, " whereas the Act here involved 
imposes a tax on business enterprises "created or organized in the United 
States, and carrying on or doing business therein. " In the opinion, the court, 
among other things, said: 

In our opinion, the intention of Congress is plainly shown to 
extend the tax from one imposed solely upon organizations exercising statutory 
privileges, as theretofore, to include also organizations exercising the privilege 
of doing business as associations at the common law. " 

"The word 'association' appears to be used in the Act in its ordinary 
meaning. It has been deiined as a teim 'used throughout the United States 
to signify a body of persons united without a charter, but upon the me thods 
and forms used by incorporated bodies for the prosecution of some common 
enterprise ' 

"We think the word ' association ' as used in the Act clearly includes 
'Massachusetts Trusts' such as those herein involved, having quasi corporate 
organizations under which they are engaged in carrying on business 
enterprises 

"We do not believe that it was intended that organizations of this char- 
acter * ". ". should be exempt from the excise tax on the privilege of 
carrying on their business merely because such a slight measure of control may 
be vested in the beneficiaries i, hat they might be deemed strict trusts. 

Iu the case of Bark-Waggoner Oil Association v. Ifof&ln'ns, Collector, it was 
held that unincorporated joiiit stock associations, like those described in Reel&t 
v. calle!!, arc corporations within the meaning of the Revenue Act of 1918, 
and subject, like corporations, tp the income and excess profits taxes imposed 
by that Act, This conclusion was reached notwithstanding the fact that under 
the law of Texas such associations are partnerships, which, under the Revenue 
Act of 1018, are subjected to income and excess profits ta~es difterent from 
those imposed upon corpora. tions. Mr. Justice Brandeis, in his opinion, said: 

It is clear that Congress intendeil to subject such joint stock. 
asspiiatipns to the income anti excess profits taxes as well as to the ciipital 
stpck tax. Tile definition given to the term ' corporation ' in section 1 applies 
tp the entire Act. The language of the section presents uo ambiguity. 

It is true that Congress can not convert into a corporation an, 
prganization which bv the law of its Stiite is deemed to be a partnership. But 
npthiiig in the Cpiistitption precludes Congress from taxing as a corporation 

asspci;&tip&i &vliich, althpu 'h unilicorpprated, transacts iis business as if it 
incorporated. The pp&ver of Congress so to tax associations is not 
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affected by the fact that, under the law of a particular State the associatIou 
can not hold title to property, or that its shareholders are individuallV liable 
for the association's debts, or that it is not recognized as a legal entity. 
Neither the conception of u»ncorporated associations prevailing under the local 
law, nor the relation under that law of the association to its shareholders, noI' 

their relation to each other and to outsiders, is of legal significance as bearing 
upon the power of Congress to determine how and at what rate the income 
of the joint enterprise shall be taxed. " 

These cases would seem to demonstrate that the Supreme Court has not 
limited its decision iu Heoh, t v. %alley to the excise tax provisions of the Act, 
but has clearly extended the same to include the income and profits tax pro- 
visions of that Act. 

It is my opinion that these decisions taken together are, on principle, de- 

cisive against the plaintiff's claim in this case. This conclusion is supported 
by the provisions of Regulations 45, articles 1501, 1502, 1. 504, promulgated Janu- 
ary 28, 1921, by the Commissioner of Internal Revenue with the approval of the 
Secretary of the Treasury, relating to the Revenue Act of 1918. The questions 
of lavv, therefore, raised by the defendants' alDdavits of defense, are found in 
their favor, 

TIYI K II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 200. — DEFINITIONS. 

ARTIOLE 1528: Personal service corporation. VII — 85-3876 
T. D. 4197 

INCOME AND EXCESS PROFITS TAXES — RBVENUD ACTS OF 1917 AND 1918— 
DECISION OF COU'RT. 

CoRPoRATIoN — PERsoNAL SERVIOE CLAssIFIGATIQN — NoMINAL CAPITAL. 

Where a large part of a corporation's income is derived (1) from 
transactions in which it acted as broker on a commission basis but 
without disclosing to the buyer the nazne of the seller, (2) from 
the handling of goods on consignment, advancing 80 per cent to 90 
per cent of the value of consignments which it then sold on commis- 
sion, and (8) from iobbing transactious wherein it acquired for re- 
sale the title to other merchandise by means of its capital, it is not 
a corporation described in section 209 of the Revenue Act of 1917 
as one "having no invested capital or not more than a nominal 
capital" and it is not entitled to classification as a personal service 
corporation under section 200 of the Revenue Act of 1918, 

TREASURY DEPARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

TVa8hington, D. 0. 
To Collectors of Internoj Eevenm and Other8 Concerned: 

The following decision of the 1Jnited States Circuit Court of Ap- 
peals, Eighth Circuit, in the case of Dreyer Con~ission Co. , a Cor- 
poration, p/aintig in error, v. ArnoM J. IIelbnich, Collector o f Inter- 
nal Revenue, Afendent in error, is published for the information of 
internal revenue ofFicers and others concerned. 

H. F. MIREs, 
Acting ConImis8ioner of Internal EeventIe. 

Approved August 15, 1928. 
HENRY HERRICK BOND, 

Acting 8ecretary of the Trea. sary. 
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I- Ãrrsn STATE$ CInccIT Couar oI& SPELLS& EIGHTH CIBcUIT. 

Dreyer Cotntniesion, Cn. , a Corporation, plaintiff in error, v. Arnold J. R'elbnicA, , 
Coitector of Interna/ Reeenue, defendant in error. 

[March 80, 1928. ] 
MIIIvuza, District Judge, delivered the opinion of the court. 
'The question presented in this case is whether the plaintiff in error is entitled 

to recover from the defendant collector of internal revenue an amount paid by 
the plaintiff in error under protest under the Revenue Acts of 1917 (40 Stats. , 
800) and 1918 (40 Stats. , 1057). The plaintiff was a corporation engaged in 
business at St. Louis, Vo. , and made a return for it. . fiscal year beginning 
March 1, 1917, and ending February 28, 1918. The amount of the taxes assess- 
able for the 10 months of 1917 depends on the proper construction of section 
209 of the Act of 1917, which reads as follows: 

"Szc. 209. That in the ease of a trade or business having no invested capital 
or not more than a nominal capital there shall be levied, assessed, collected 
and paid, in addition to the taxes under ezisting law and under this A«t, in 
lieu of the tax imposed by section 201, a taz equivalent to 8 per centum of the 
net income of such trade or business in excess of the following deductions: In 
the case of a domestic corporation $3. 000, and in the case of a domestic part- 
nership or a citizen or resident of the United States $0, 000; in the case of all 
other trades or business, no deduction. " 

The amount of the taxes assessable for the two months of 1918 depends on 
the yroyer construction of yortions of the Revenue ACI of 1918, as follow 

"Sxc. 200. That when used in this title— 

"The term ' personal service corporation ' means a corporation whose income 
is to be ascribed primarily to the activities of the principal owners or sto«k- 
holders who are themselves regularly engaged in the active conduct of the 
affairs of the corporation and in which capital (whether invested or borrowed) 
is not a material income producing factor " SEc. 20o. (a) That if a taxpayer makes return for a fiscal vear beginning in 
191 and ending in 1918, his tax under this title for the first taxable lear shall 
be the sum of: (1) the saIne proportion of a tax for the entire period cotnputed 
under Title I of the Revenue Act of 1916 as amended bv the Revenue Act of 
1917 and under T-'t!e I of the Revenue Act of 1917, which the portion of such 
period falling within the calendar year 1917 is of the entire period, and (2) the 
same proportion of a taz for the entire period computed under this title at the 
rates for the calendar year 1918 which the portion of such period falling within 
the calendar year 1918 is of the entire period: Proofed, That in the case of a 
personal service corporation the amount to be paid shall be only that specified 
in c!ause (1). ' 

"Smo. 281. That the following organizations shall be exempt from taxation 
under this title— 

4 

"(14) Personal service corpotutions. " 
"SEc. 804. (a! That the corporations enumerated in section 231 shall, to the 

extent that they are exempt from income tax under Title II, be exempt from 
taxation under this title. " 

"SEo. 835. (a) That if a corporation (other than a personal service cor- 
poration) makes return for a fi~~ year beginning in 191? and ending in 
1918, the taz for the first taxable year under this title shall be the sum of: 
(1) the same proportion of a tax for the entire period computed under Title 1I 
of the Revenue Act of 1917 which the portion of such period falling within the 
calendar year 1917 is of the entire period, and (2) the same proportion of a 
taz f' or the entire period computed under this title at the rates specified in 
subdivision (a) of section 801 which the portion of such yeriod fallin within 
the calendar year 1918 is of the entire period. " 

The parties made a written stipulation waiving a jury trial. The court made 
findings and thereupon entered judgment dismis. ing the action. The assignInent 
of erpir. alleges error because the court found certain facts, because of certain 
declarations of law, and in failing to render a judgment for the p!aintift. These 
a signIuents present no reviewable question except the que&on whether the 
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judgment is supported bv the findings which are made. (Tetum v. IIann8, 288 
Fed. , 948, 949; Allen v. Carton ~i J'effrey Co. , 7 I'ed. (2d. ) 21, 22; 1)enner Li8& 
Stools Coinnttsxton Cn. v. Lee, 18 Iced. (2d), 11, 14 ) 

From these findings it appears that the plaintiff corporation was engaged in 
business at St. I ouis, Mo. , during the period in question, dealing in grains, tlour, 
bran, and related commodities. Its stockholders were regularly engaged in the 
ective conduct of its affairs. It hiid a paid-in invested capital on March 1, 
1917, of $85, 607. 69. This capital was increased in October, 1917, to $50, 000, 
and at the end. of the fiscal year it was $66, 784. 88. Some of this capital was 
invested in securities but the remainder consisted of cash on deposit in the 
bank, and the bank balances varied during the year from $10, 000 to $80, 000. 
The corporation's gross income for the year was a little over $88, 000 and its 
expenses somewhat e. . ceeded $46, 000. The findings show the nature of the 
plaintiff's business, and divide it into three classes, as follows: 

"Class A. Brokerage. 
"This class embraced those transactions where the plaintiff disclosed the 

names of the buyer and seller. It arranged sales by bringing the buyer and 
seller together. The seller, upon shipment of the commodity, would draw a 
draft on the buyer anil when the same was paid, or at i. he end of the month, the 
seller would pay the plaintiff its commission. The capital employed in this 
class of business was merely incidental. 

"Class B. Brokerage. 
"This class embraced those transactions where the plaintiff did not disclose 

the names of the buyer and seller. It would locate a buyer and then a se'ler, 
or vice versa. The company would then oriler the shipment in its name from 
the seller. The seller would draw a draft on the plaintiff. When that draft 
reached the plaintitf's bank a messeiiger would deliver same to plaintift"s oifice. 
Before the close of. banking hours plaintiff would give the bank its check in 
payment of the seller's draft. Plaintii'f would then draw a draft on the buyer, 
attaching bill of lading thereto. This draft on the buyer included plaintiif's 
profit and when paid by the buyer this profit was automatically reiiected to 
plaintiff's credit at its bank. Tliis class of business required the use of plaint''s 
iiivested capital and substantial capital was in fact so used. 

"Class C. (1) Consigiunent and (2) Jobbing. "(1) Consignment. This represented those transactions where a shipper 
would consign coinmodities to the plaintiff and draw a draft on it for 80 per 
cent or 90 per cent of the value of the consignment. The plaintitf would pay the 
draft. It then disposed of the commoclity to the hest advantage, collected from 
the buyer, and remitted the balance of the value of the consignmeut, if any, to 
the shipper, less a fixed commission. 

"(2) Jobbing. Tliis represented transactions where the plaintiff purchased 
the commodities outright and then sold and distributed the same to local buyers 
in St. Louis. The difference between the purchase price to the plaintiff and the 
selling price to local buyers was profit to the plaintiff. All of the local St. Louis 
business was done on a jobbing basis. Home jobbiug business was done with 
outside dealers due to the regulations of the Food Administration after October, 
1917. The local demand for ihe commodities handled by the plaintift was so 
great that it merely tried to etfect equal distribution of its supply. "This class of business required the use of plaintiff's captial and substantial 
capi". al was in fact so used. " 

The court found that the gross sales under class A amounted to $8, 950, 887. 28, urder class B to $702, 911. o0, and under class C to $868, 218. 79. The findings do 
not show the amount of profits or. income from any of these three classes, but 
show that the commission or brokerage received by plaintiff from a class B transaction was approximately double that received from a class A transaction, ard that a jobbing transaction tclass C (2) ) yielded greater profits than any other transaction. A finding is made that after October, 1917, when regulatio~s of the Food A. dministration Department became effective, the plaintiff's broker- 
age on feedstuffs was restricted to 25 cents a ton, whereas a profit of $1. 2o per ton was made on the same class of commodities handled ou a jobbing basis. After making these findings the court made specific finding as follows: "18. That plaintiff's invested capital played a direct and necessarv function 
in carrying on its business as it was in fact carried on during said fiscal year, 
and was more than nominal. 

"14. That plaintiff's capital was a material income producing factor during 
said fiscal year. " 
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These specific findings obviously exclucle the plaintiff from the exempted class 
described in section 209 of the Revenue Act of 1917, as " the class of a trade or 
business having no invested capital, or not more than a nominal capital, " and 
also exclude the plaintift' from the exempted class of personal service corpora- 
tions u»der the Revenue Act of 1918, because by section 200 of that Act the term 
"per;onal service corporation" means a corporation "in which capital (whether 
invested or borrowed) is not a material income producing factor. " These 
findings are not only not inconsistent with the judgment, but made it necessary. 

These specific findings are not inconsistent with the findings which have been 
stated, showing the methods of transacting business and the amount of the 
transactions and of the profits derived from the business. The defendant in 
error concedes that if. substantially all of the income had arisen from the 
brokerage transactions described in the findings as class A brokerage, no tax 
could lawfully have been levied, because the use of invested capital in such 
transactions was negligible. 

The nature of the business as conducted by the plaintiff, apart from the 
transactions in class A, required and used capital as a necessary part of its 
business. The plan of business as to class B and class C (2) transactions was 
for the plaintiff in error to become the owner by the use of its capital of 
the commodities, to a. cquire the legal title, so that it might fix the sale prices to 
yield such profits as it could get. 

The plaintif'f in error contends that, the class B transactions should be 
regarded as of the same kind as class A, because purchasers were always 
ready to accept and to pay for the commodities as soon as the plaiutiff in 
error received them. From this fact it is argued that the use of capital was 
temporary and incidental. It is a sufficient answer to this coutention to say 
that the findings clo not show that any of the resales were promptly made, as 
contended by the plaintiff in error. 

The plaintiff in error further contends that the capital was nominal in the 
sense in which the word is used in section 209 of the Revenue Act of 1917, 
because the total sales made under class A method the u'e of its capit»l was 
almost four times the total sales made by the use of its capital in classes B 
and C, or a total of sales of $8, 950, 887. 28 as compared to a total of $1, 079, 125. 29. 
Ayithout considering the effect of this ratio of sales if the ratio of profits had 
been the same, the findings do not &lisclose what, if any, gross or net profits 
were made from any one of the several cia. ses of the business. The findin s 
do not show what portion of the expenses are attributable to any of the classes 
of th, , business. It may be that all of the income of the plaintiff in error was 
realized from the use of the capital, and that a loss w»s incurred in the trans- 
actions of class A, The burden was upon the plaintiff to prove what it had 
alleged, that its income was not properly attributable to the use of its capital. 
(Atlania Cash& t Co. v. Rose, 22 Fed, (2d), 800 [T. D, 4189, C. B. VII — 1, 286]. ) 

The use of capital may be merely incidental to the conduct of a trade or busi- 
ness, as where it is used merely as a func', out of vvhich to advance salaries, 
rent, and other expeuses of operation (De Laskl ck Thropp Circular IVoven Ti&re 
Co. v. Iredell, 268 Feel. , 877, 878; F. IVailis A&w&strong Co. v. McCaughn 21 
Fed. (2d), 686, 687), but where an income is earned l&y a corporation conducting 
a trade or business which has a sui&stantial capital, by the use of that capital 
in purchasing commodities for resale and which are resold, in the customary 
course of, the trade or business, and the use of the capital is a material factor 
in producing the income, the corporation is not one having merely a nominal 
capital, as defined in section 209 of the Revenue Act of 1917, nor is it a per- 
sonal service corporation as defined in section 200 of the Revenue Act of 1918. 
(Hubbard-Ragsdale Co. v, Dean, 15 Fed. (2d), 410, 411, 412 [T. D. 8904, C. B. 
V — 2, 184]; R. II. Martin, Inc. , v. Ed&oards, 298 Fed„258, 260 I T. D. 8884, C. B. 
I — 1, 8]; Aiu&orth-Stephens Co. v. Lgnch, 278 Fed, . 959, 968; Cotton, Hotel Co. v. 
Bass, 7 Feel. (2d), 900, 902 [T. D. 8740, C. B. IV — 2, 108]; 6'nited, States v. Pane, 
28 Feel. (2d), 714, 715. ) 

I» the transactions mentioned as class B and in those of class C (2) the 
plaintiff in error purchased the commodities by the use of its capital. In class 
C (1) the ph&i»tiff in error advancecl 80 to 90 per ceut of the value of the goods 
shipped to it by the consignors. None of these transactions could have been 
conducted without the use of large su&us of money rea&lill. available to the 
l&h&i»tiff in error. The findings do not show that these sums came from bor- 
rowed mo»cy, or from any other source than capital. The transactions were 
not isolated nor & x«ptional l&ut constituted a large p;&rt of the re ular business 
of the plaintiff in error, As the findings do not show that any of the net income 



$200, Art. 1528. l 

was derived from the class A transactions, there is no basis for the claim tha 
the income arose from the personal service of the stockhoiders in the corpora 
tion and without capital as an income producing factor or for the claim 
the trade or business had only a nominal capital. The judgment w1ll 
aifirmed. 

ARTIULE 15o3: Personal service corporation. 
(Also Section 250, Article 1008. ) 

VII-41 — 392'l 
T. D. &1() 

INCOME TAX — REVENUE AC'TS OF 1918 AND 1924 — DECISION OF COURT, 

1. PERsoNAL SERVIOE CCRPoRATICN — CAPITAL. 

Capital is a materia! income-producing factor in a corporation 
whose business of buving and selling fruits as broker is made 
possible by credit extended to it and by the employment of its capi- 
tal stock as liquid working capital and it is, therefore, not entitled 
to classification as a personal service corporation under section 
200 of the Revenue Act of 1918. 
2. DIssoLvED CCRPCRATIoN — STocKEIOLDER s LIABILITx — SIIrr — Zcno- 

MENT. 

Ii, is not necessary to obtain a judgment against a dissolved cor- 
poration for unpaid Federal taxes as a condition precedent to a 
suit, in equity against stockholders to enforce their liability as 
transferees where the rendition of such a judgment would be a 
useless and idle formality. 

8. COLLECTION — SUIT — LIMITATION. 

The amount of income tax imposed by the Revenue Act of 1918 
assessed before the enactment of the Revenue Act of 1924 and 
within five years after the return was filed, the collection of which 
was not barred at the time of the enactment of the latter Act, 
may be collected by a proceeding in court begu» within six years 
after the assessment as provided by section 278(d) of the Revenue 
Act of 1924. 
4. DEGIsIoN s FOLLowED. 

The decisions in Hubbard;Rapsdale Co. v. Dean (15 Fed. (2d), 
410 (T. D. 8904 [C. B. V — 2, 184] ) ), U. S. v. Fab all (16 Fed. (2d), 
828 (T. D. 4008 [C. B. VI — 1, 267]) ), and U. S. v. Russell et al. (22 
Fed. (2d), 249 (T. D. 4107 [C. B. VI — 2, 188]) ) followed. 

TREASURF DEPARTMENT. 
OFFICE OF COM&IISSIONER OF INTERNAL REVENIIE) 

Washington, D. C. 
To Collectors of Interne/ Eevetuae and Others Concerned: 

The following decision of the District Court in and for the South- 
ern District of California, Southern Division, in the case of United 
states of Avnerica, complainant, v. TVitHarn P. Peen et al. , defend- 
ants, is published for the information of internal revenue OScers and 
others concerned. 

D. H. BLAIR, 
Commissioner of Internal Revenue. 

Approved September o5, 1MB. 
A. , W. MELLON, 

Secreted of the TreasnrII. 
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DIsTRIcT COURT OF THE Ex&TED STATEs Irv RND FQR THE SOUTHERN DIsTRIUT OF 
C~RIII&, SOUTHERN DrvrsIoN. 

Gaited Btates of America. , oorntrtairrant, v. Il itliarn P. Parer&„Jane Doe Panr&, 
artd Helen Donald-, defer&dar&ss. 

(December 14, 192i. j 
MEHOBANDU& OPINION. 

In this suit in equity a careful review of the record convinces me that the 
allegations of the bill of complaint as amended hare been sustained. 

Angelus Brokerage Co. can not be classified as a personal service corporation. 
It lacks at least one of the three essenti;1!» of a per. &D&al service corporation 
under section 200 of the Revenue Act of 1918 in that capital invested a. ud bor- 
rowed was a material income factor and also because the income of the concern 
is not to be ascribed primarilv to the principal owners or stockholders. The 
business of the enterprise was made pos»!ble bv loans made to the corporation 
bv banl-s and by employment of the capital stock of the corporation which the 
e&idence shows was utilized bv the company in the conduct of its business. 
The credit which the company obtained from banks it procu&ed upon it»»&ate- 
mcnts as to the ownership of real and personal propertv which it carried upon 
its books as assets of the corporation. It was clearly established that Angelus 
Brokerage Co. as a corporation carried on the business of buying and selling 
citrus fruits and also acting as broker in the purchase and sale of fruits in 
its own name. The nature of its business was entirely mercantile or com- 
merc!al. Its purchases and sales necessarily involved the use of capital and 
its status is analogous to the enterprise held to be not a personal service 
corporation in H«M«& d-Rogsdatc Co. v. Dean, , Cottcctor (15 I'. (2&!!, 410). 
The use of capital by Angelus Brokerage Co. was not incidental but was mate- 
rial and essential. 

Defendants' contention that plaintiff has an adequate remedy at law herein 
can not be sustained. It was sho~n that because of its failure to pay the 
State license taz its status as a corporation was suspended under California 
statutes, 1915, page 422. See V. S v. EairoJI (16 F. (2d). 328), v-here it was 
held that when it is proper to treat the distributed assets of a dissolved cor- 
poration as a trust fund for creditors there is no need of obtaiuing judgment 
against the corporation as a condition precedent to a suit in equity a~inst the 
directors or stockholders to whom there has been dL»tributed the property of 
the corporation. The record in this cause shows that the defendants now own 
property formerly belonging to the corporation which was received upon dis- 
solution or suspension thereof. ['ader these circumstance» resort to a judg- 
ment at law would be idle and useless and equitv will interpose Io prevent 
use!css circuity'. (See 3t«rvatt r. Sio«z-Alast&a JI. Co. , 9 C. C. A. , 239 I'ed. . 
818; Crossrnorr v. F Dier&do IVatcr Co. , 150 Cal. , 575; Xe&ctrntt v. We'. it Zino 
jt&«inn Co. , 164 Cal. . 380; Brander& v. t, »&pg«n I «m her Co. , 166 Cal. . 822. ) Such 
property in the hands of the stockholders or directors of the suspended or de- 
funct corporation is a trust fund to which creditors have the right to resort 
by a suit in equity. 

In my opinion there is no merit in the claim of the defendants that this 
suit is barred by the statute of limitations. The evidence shows tha. r, the return 
for the fiscal year endin February 28, 1919, was filed on July 9, 1919. and the 
return for the period from 5larch 1, 1919, to December 31. 1919, was filed 
I!arch 15, 1920. and that the a. . c»»ment for the fir»t period afore. aid was 
1nade on XIay 15, 1924, and for the latter period on January 20, 1925. The 
complaint herein was filed 5larch 14, 1925, and a!1 of the required a&. ts appear 
to have been performed well within the time fixed by section 2«(a) and 
subdivision (d) of section 218 of the Revenue Act of 1924, which are the 
statutes of limitation applicable to this suit. 

The only question concerning which there is some uncertainty is the amount 
of tax that is due and delinquent for each of the two periods involved in thi; 
case. It ivould appear from the letter of the Treasury Department. defend- 

Ezhibit B herein. that there should be a deduction from the assess- 
1neni» sct out in the bill of complaint. and of course the decree herein»hould 
provide for such reduced amount. Jl«reover. the record is not sufilciently 
c!, a1. iu showing the method of computation of the taz due. It is not clear 
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to me at this time as to whether the taxpayer has been allowed and credited 
with the exemptions an 
the Revenue Act of 1918, and unless the parties can agree upon the amount 
to be inserted in the decree herein it wifl be uecessary to l ave a further hear- 
ing so that a ProPer computafion of the taxes delinquent and due can be 
entered in the decree in this suit. 

Solicitor for the plaintiff )vill prepare aud present. a decree in accordance 
with ihe views expressed in this memoraudum under the rules, and if unable 
to agree upon the computation of taxes the matter Iuay be set down for 
further hearing so as to cousider aud determine such fiuestion. 

SECTION 201. — DIVIDENDS. 

ARTIOLE 1542: Source of distribution. VII — 41 — 8928 
T. D. 4218 

INCOME TAX — REVENUE ACT OF 1916 — DECISION OF COURT. 

1. DIVIDENDs — PRoFITs — It. 'L TEs. 
Where it afiirmatively appears that profits of a corporation were 

earned in 1917 prior to the date of a dividend payment in that 
year sufiicieut to pay the dividend, such dividend is deemed to 
have been paid from such profits and is taxable to the recipient 
at the rates prescribed for the year 1917 as provided by section 
81(b) of the Revenue Act of 1916. 

2. SAME. 
Where it affirmatively appears that profits of a corporation 

earned in 1917 prior to the date of a dividend payment n that 
year )vere sufficient to pay only a Part of the dividend, only such 
part is deemed to have been paid from such profits aud a recipient 
is liable to tax at thc rates prescribed for the year 1917 only to the 
extent of his share of' such part. 

8. DEcrsroiws FoLLowsu. 
The decisions in Ede:ard v. Douglas (209 U. S. , 204 (T. D. 8797 

[C. B. V — 1, 158]) ) and 3fason v. Roltzal&n (275 U. S. , 175 (T. D. 
4181 [C. B. VII-1, 194] ) ) followed. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

W'ashinqton) D. C. 
1'o Collectors of Internal Ret)enue and Others Concerned: 

The foHowing decision of' the Court of Claims of the United 
States in the case'of Albert Parfoell Bern& et al. v. The United 
8tates is published for the information of internal revenue ofBcers 
and others concerned. 

D. H. BLAIR) 
Commissioner of. Internal Reeentfe. 

Approved September 25, 1928. 
W. MELLoN) 
8ecretury o j the Treasfjry. 
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CO%!IT OF CL4I3f S OF THE I KITED STATES. 

&4lbert Earreet/ Bernie, Lttoe B. Taglor, and %aude B. Parsons v. The Lnited 
States. 

[January 16, 1[&28. ] 
OPIXIOX. 

GnnHnxt, Judge, delivered the opinion of the court. 
This is a snit for the recoverv of income and excess-profits taxes claimed to 

have been Rlegallv exacted. The defendant counterclaims for a sum in excess 
of the amount assessed and collected. 

The principles applicable to this case have been passed upou in Ed&cards v. 
Douglas (269 l . S. , 204); Jfason v. Bu&&tzann (decided by the Supreme Court 
on 'November 21, l927); aud iu the Hor. I cases (C. Cls. ), decided to-day by 
this court [T. D. 4220, page 262, and T. D. 4~, page 286]. 

The court sai&1 in the Mason case: 
"The Government admits that uo profits were earned in 1917 prior to the 

pavment of the dividends here in question, " and that the 1917 rate did not 
apply for the reason "that the most reeentlv accumulated net profits were 
those earned in the year 1916, which were more thau sufilcieut to pay the 
dividend. ' 

In that case it appeared that there had been no earnings prior to the payment 
of the divideud . The circuit court of appeals held that eveu though this did 
appear, the tax. under the deci ion in the Edwards cIw, should be prorated 
against the vear's earnings for the period prior to the pavtnent Of the dividend. 

The Supreme Court held that this was error, for the reason that where it 
afilrmativelv appeared that there had been no earniu - prior to the payment 
of the dividend the tax for 1917 was not applicable, but iI also held: 

That where it did uot appear what the earning= were for the antecedent 
period, the earnings for the whole year should be prorated to that period and 
the amon!It so shown was taxable at the 1917 rate; 

That where the earnin . = for the antecedent period afilrmativelv appeared, 
the taxp:!yer was only liable at the 1917 rate to the extent of the amount 
of such proved earnings. 

The court further said in the Mason ease: 
"That the amount actuallv available for payment of dividends out of the 

current vear's earnings prior to the date of payment mav always be shown; 
that such had been the practice of the Treasury DepartnIent from the time the 
Revenue Act of 1917 took effect until the date of the court of appeals' decision; 
and that this rule was embodied in its regulations. 

"lye see uo good rea on for disturbing the long-settled. practice of the 
Treasury Department. Its eoutemporarv interpretation is consistent with the 
language of the Aei: and its practice was, iu substance, embodied in the 
Reve!!ue Act of 191S, February 24, 1919 (ch. 18. see. 201(e), 40 Stat. , 1067, 
1060). %e couclude that the circuit cou!t of appeals placed an erroneous 
construction on section Sl(b). " (Section added to Revenue Act of 1916 by 
Revenue Sct of 1917, eh. 68, Title XII, 40 Stat. , 600, 668. ) 

The part of the Aet of Februat~ 24. 1918, above cited, is as follows: 
"Anv distribution made during the first 60 days of any ta~able vear shall be 

deemed to have been made from earniugs or profits accumulated during preced- 
ing taxable yea!~; but auy distribution made during the remainder of the 
tafable year . hall be deemed to have beeu made from earnings or profits 
accumulated between the close of the preceding taxable year and the date of 
distrit&ution, to the extent of such earnin ~ . or profits, and if the books of the 
corp;&ration do not show the amount of such earnings or profits, the earnings 
or profits for the' aceountin period within which the distribution was made 
shall be dee!ned to have been accumulated ratably during such period. " 

Judson M Bemis, then a citizen of Missouri, on the 1st of April, 1918, filed 
a return of his income and ex&res profits for the year endin' December 31, 

He kept his books of account on a cash re&vipts and disbursements basis 
as distinquished from an accrual basis, and his return was filed on that basL&. 

07 &&' — 29 — 16 
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He d'ed on April 1, 19%, intestate. An administrator af h's estate 
appointed, who administered the estate, paying all debts and distrib«" 
assets and was discharged an January 8„1&28. Ko other adrafnLst ratol' llas 

since b'een appointed. The p)aintiffs are the heirs at law and next o«- k kin of said 

Bcnil8. 
ln the year 1918 the Commissioner of Internal Revenue assessed upon said 

Judson M. Bemis income and excess-profits taxes for the year enaing December 

81, 3917, in the amount of $40, 012. 18, which was paid by said Hemis on June 12, 
1918, 

On or about February 16, 1928, the plaintiffs filed with. the Commissioner a 
claim for refund or credit of $18, 681. 04, or such greater amount as was legally 
refundable, with interest from June 12, 19), which claim was disallow'ed on 

or about. Ju)y 20, 1928. 
Speaking generally, the matters in dispute concern certain dividends which 

were paid to and received by plaintiff during 191'7. The earnings f' or 1917 of 
the companies from which the decedent received these dividends were sufficient 
to pay the dividends declared by them daring that year. With the exception 
oi the dividend paid on February 1, IM7, by the Bemis Bro. Bag Co. , of which 
the decedent received as his sharc $29, 060 (Finding III), and the dividend of 
the Angus Jute Co. , Ltd. , paid February 15, 1917 (Finding XIII), of which 
plaintiff received $84, 97417, the, corporation paying the dividend in each ease 
had accumulated. between January 1, 1917, and the date of payment of the 
dividend. surplus and undivided profits sufficient ta pay the dividend. So that, 
under the decisions and the law as heretofore stated, these dividends were 
taxable at tbe 1917 rate. 

As to the dividend of $29, 060, the Bemis Bra. Bag Co, between January 1, 
1917, and the date of payment of the dividend, had accumulated surplus and 
undivided profits sufficient to pay to decedent, Judson 'M. Bemis, $10, 41220 as 
his share of the dividend dec)ared and a similar proportion to the other stock- 
holders of the company. Under the law as stated, the decedent was subject 
to tax only on $10, 412. 20. As he was taxed by the Commissioner on the whole 
sum received, plaintiffs are entitled ta a refund of the tax. on $18, 647. 80, the 
diffeiwnce between these tivo sums. 

As to the dividend of $84. 974. 17, the Angus Jute Co. , Ltd„between January 
1, 1917, and the date of payment of the dividend, February 15, 1917, had 
accumulated surp?us and undivided profits sufiicient to pay decedent $4, 27691 
(Finding XVII). As decedent was subject to tax only on $4. 27691 and the 
Commissioner taxed him at the 1917 rate on the whole dividend received, the 
plaintiffs are entitled to a refund of the tax on the difference between the two 
sums, $80, 697. 26. 

It is not for the court to calcu)ate the tax on these two sums, namely, 
$18, 647. 80 and $80, 697. 26, to which the plaintiffs are entitled to a refund; nor 
has it been possible to do so from the facts. An opportunity will be afforded 
the parties to stipulate the ainount of sa. id tax in accordance with the fare- 
going conclusions, and to submit an agreement covering the amount of judgment 
to be enteiM in favor of the plaintifis. For this purpose further consideration 
of the ease is deferred for thirty (80) days, 

ARTCC~ 1542: Source of distribution. VII-41-8999 
T. D. 4290 

I¹OMZ TAX — REVENUE ACTS OF 19&6 AND 1918 — DECISION OF COURT. 

I. DrvinzNDs — PROFrrs — RATEs. 
Where the profits af a corporation in 1917 prior ta the date of 

a dividend payment in that year do not afiirmatively appear and 
where the profits for the entire year prorated over the fractional 
part of the year prior ta the dividend payment are sufficient to 
pay only a part of such dividend, then only such part is deemed to 
have been paid fram 1917 earnings and is taxable to the recipient 
at the rates prescribed for the year 1917 as provided by section 
81(b) af the Revenue Act of 1916. 



2. Saxon 
%'here at the time of the cash distributinii nf profits in hlarch, 

1919, the undistributed profit. - of the corporation accumulated since 
February M 1913, are sufilcient for its paynient. the disiributior 
is deemed to have been made from =" ch profit: and L. taxable iis a 
dividend to the recipient at the rates for that year. 

8. DEcrsroxs For. rowan. 
The decisions in Eitieaeds v. Douglas (269 I . S 204 (T. D. 

&797 [C. B. V — 1, 138])) and 3f, soIi v. Routzehii (4n Sup. Ct. 
Rep. . 50 [T. D. 4131, C. B. VII — 1. 191]) fnlloived. 

TRKASURT DEPARTS' KÃTi 
Orrzcz or CoMmsszo&KR iver Iamb II. Rzvrirs. 

]Vashil~on, D. C. 
To C'oVectrpr s of IIIt~aS Per;errue c»d Othe's Cohcen!ea': 

The follomin~ decision of the Court. of Clair Is of the t nited States, 
in the case of George D. Horst v. The V»tted States, is published for 
the information of internal revenue oKcers and others concerned. 

D. Il. BZ IIRi 
Commissioner of Int'e»»!? Rere»ue. 

Approved September 25, 1928. 
A. F. IIIKKrolr. 

Sen. etc~ of the Tremor. ivy. 

Corrv or CI~E!s or THE I xITED STATEs. 

George D. Horst v. The 6'need States. 

[January 16, 192&. ] 

OPIIIIOX. 

GaaHxM, Judge, delivered the opinion of the court. 
The plaintifF made his returns for income taxes for the years 1917 and 1919, 

and paid the same accordin to tlie taxable amounis shown therein. The Com- 
mimoner of Internal Revenue after a review of the returns increased plaintiff's 
assessment in certain instances aud demanded and received from him pavmei, i 
nf additional taxes. The plaintiff claimed that the additional asse=cment was 
ille al, paid it under protest. and petitioned for a refund, which was denied. 
Thereupon he brought this suit. 

The questions in the case are whether the dividends declared and received 
by the plaintiff in 1917 and 1919 were assessable at. rates for the years in which 
they were received or at rates for other year . or whether they were as. =e. . ~xi le 
at all. 

There is also invnlved the question whether the tax on "tax-free covenant- 
bomls paid by the obligor at the source was income for which plaintift as holder 
of the bonds was liable. 

The rate of taxation for the year 1917 and subsequent vears was hi her than 
for the years which preceded 1917. The purpose of the statutes for the v. ar 
1'. &1 a»d follming was to maire war priifits pav hi her war taxes. Thus. a tax 

under the statute controlliug the year 1916 would be less than the 
tax for the year 1917. 

A: we view this case, all of the questions involved, except the one relatin 
to 'tax-free covenant" bonds. are ruled by the case of Ed&cards v. Douglas 
!'!&9 I . S. , 2(4), decided Flovember 23, 1926. Among other things it was held 
in that case that the special aim of the Act nf 1917 was to make Ivar pri&fits 9:1 v 
high war taxes and "to make a dividend, in whatever lear paid, hear the Iax 
rate of tlie year in which the profits of which it was a dii~bution had been 
earned, and for this purlin-e to treat a= a unit the profirs of the whole tax. 
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The Edwards case was reviewed in the case of Jfaaovi v. 
decided bv the Supreme Court November 21, 1927. In the latter case 
court of appeals held that if the net profits of the whole year pro v 

to meet all dividends paid within it, tnese must be deemed to have 
from such profits, even if it aihrmat. ively appears that none had been b~ earned 

before the date when the latest dividend was paid. This holding was as reversed 

by the Supreme Court in the case just cited, the court saying: 
"The Solicitor General concedes that Ede'urdar v. Douglas does not so decide; 

that the case is authority only for the proposition tliat a pro rata share of the 
entire year's earnings may be treated as approxiinating the actual earnings for 
the fraction of thc year prior to the payment of the dividend, in the absence of 
circumstances showing that there were no earnings actually accumulated during 

the fractional period; that the aniount actually available for payment of divi- 

dends out of the current year's earnings prior to the date of payment may 
always be shown; that such had been the practice of the Treasun Department 
from the time the Revenue Act of 1917 took effect until the date of the court 
of appeals' decision; and that this rule was embodied in its regulations. 

"We see no good reason for disturbing the long-settled practice of the 
Treasury Department. Its contemporary interpretation is consistent with the 
language of the Act, and its practice was, in substance, embodied in the 
Revenue Act of 1918, February 24, 1919 (ch. 18, sec. 201(e), 40 Stat. , 1057, 
1060). We conclude that the circuit court of appeals placed an erroneous 
construction on section 31(b). " 

The Edwards case also held that in determining the applicable tax rate 
the court would neither accept any declaration of the corporation as to the 
profits of what year were being distributed, nor adopt the earliest year (since 
March, 1913) of which there were accumulated profits available for distribu- 
tion. The applicable provision of the statute is section 31(b) of the Revenue 
Act of 1917 (40 Stat. , 300, 338), which was an addition to the Act of 1916, 
and provides as folloivs: 

"A. ny distribution made . to the shareholders ~ ~ ~ of a corporation 
in tlie year 1917, or subsequent tax years, shall be deemed to have 

been made from the most recently accumulated izndivided profits or surplus, 
and shall constitute a part of the annual income of the distributee for the 
year in which received, and shall be taxed to the distributee at the rates pre- 
scribed by law for the years in w4iich such profits or surplus were accumu. 
lated by the corporation, * ~ * but nothing herein shall be construed 
as taxing any earnings or profits accrued prior to March 1, 1913, 

Construing this Act in the Edwards case, the court held that the language 
"most recently accumulated undivided profits " applies to current earnings, 
and that the dividends must be deemed to have been paid from the net profits 
that appear to have been earned prior to the date of the payment of the divi- 
dend, or if not so appearing, a pro rata part of such earnings on a per diem 
basis for the number of days preceding the payment of the dividend, and are 
subject to the income tax rates of that year, although when the distribution 
was made there were other funds adequate for the purpose carried in the 
surplus account of the corporation as made up to the end of the preceding fiscal 
year. It also defines the term "surplus" as employed in corporate finance 
and accounting as an account on the books representing the net assets of 
the corporation in excess of all liabilities, including capital stocl-, and states 
that the word "surplus" as used in the above-quoted provision of the Act 
means that part of the surplus which vvas derived from profits which at the 
close of earlier annual accounting periods were carried into the surplus account 
as undistributed profits. 

It does not seem necessary to review the facts in detail. They are fully set 
out in the findings. Suffice it to say that from one corporation, the E. Richard 
Meinig Co. , plaintiff received a dividend of $84, 000, declared on January 8, 
1917, and paid to and received by him in seven equal installments on February 
12, March 2, March 19, March 31, May 4, May 16, and June 18, 1917. This 
dividend was for 700 per cent and was ordered by the corporation to be paid 
"out of the net earnings shown for the year 1916, " and the plaintiff contends 
that it was actually paid out of the net earnings accumulated by said corpo- 
ration in 1916. The plaintiff in making his tax return accounted for this 
dividend at the rate of taxation applicable to the year 19i6 The Treasury 
Department decided that he was taxable on this dividend at the rate fixed 
for the year 1917. Plaintiff filed a claim for refund in connection with the 
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assessment on this dividend, that of the Xolde & Horst Co. , about to be dis- 
cussed, and on tax-free covenant bonds, which on June 17, 1924, mas refu ed. 
The Commissioner of Internal Rerenue determined that 319, 116. 48 of said 
dividend of 884. 000, ou a pro rata per diem basis, mas earned bv the s&!id 

&corporation in the year 1917 and taxable at the 1917 rate and the balance ot 
the 1916 rate. The fact: as found show that the income of the corporation for 
the year 1917 was «&27 &. 818. 82, and that it paid out in dividends $350. 000. of 
which plaintiff received $84, 000. Of this latter sum, by prorating. 830. 872. 24 
was earned prior to the time the dividend v-as paid. and, under the deci&don 
in the case of Amazon v. Rmctzai& n, supra, should be allocated to the year 1917 
and taxed according to the rate of that rear. As only 819. 116. 43 mas taxed 
at that rate, plaintiff was not orerassessed and is not entitled to a refmd. 

In the case of the 1917 dividend from the X«lde & H&&rst Co. , the Commis- 
sioner of Internal Revenue a«se. =. e&l the plaintiff on 87L066. R of the 8200, 000 
dividends receired br plaintiff in 1917, at the 1917 rate. and assessed him on 
the balance at the 1916 rate. As found by the court (Finding IX) . the earn- 
ings of the Nolde & Hor-t Co. for 1917 were $1, 133, 450. 90, and it distributed in 
dividends during that rear, including the dividends to the phnintiff, 8500, 000: 
so that the earnings for 1917 mere more than sufficient to pay the dividends, 
and under the abore ruling in tl!e case of 3favon r. Ro«teat&, n« the pro rata part 
of the plaintiff's dividends earned prior to the payment of the same amounted 
to $127&, 012. 6S, which mas subject to assessment on the basis of the 1917 rate, 
and as onlr 871, 066. 94 mas taxed at that rate by the Commissioner, plaintiff 
was not orerassessed and is entitled as to this item to no refund. 

The plaintiff in making his return returned under paragraph G, " Interest 
on taz-free covenant bonds (on which one normal . tax of 2 per cent mas with- 
held at source), " the sum of 837. 793. 11. This was included in his return as 
part of the amount subject to the normal taz of 2 per cent, and under item 31 
of his return, " Less tax withheld on tax-free covenant bonds (2 per cent of 
net total of item G), " $755. 86 was deducted from his tax. The Commissioner of 
Internal Revenue held that the amount paid by the corporation obligor for the 
bondholder pursuant to a " taz-free-covenant " clause contained in the bond 
was in the nature of additional income to the bondholder 'and disallowed the 
last-named sum. The plaintiff is here asking for a refund of the tax on said 
sum of $755. S6. 

V e are of opinion that this tax paid by the obligor corporation was not 
"gain " or " profit " from sources named in the statute and was not "received " 
by the tazparer. (Eider v. 3facon&ber, 252 L. S. . 189, 207 [T. D. 3010, C. B. 
3, 25]. ) It is not property and the holder of the bond could not recover it in 
an action at law against the obligor. Nor is it payable to the holder. See 
Duffy r. Pitneff (2 Fed. (2d ser. ), 230), where the que:tion is very fully and 
satisfactorily discussed. 

A~ to this item, the plaintiff is entitled to a refund of the tax levied on the 
s'aid sum of $755. S6. 

U'e come nom to the second branch of this case, which involves assessments 
in connection with the plaintift s income for the year 1919. It may be stated 
that the rates of taxation under the Revenue Acts of 1918 and 1919 are the 
same. This branch of the case involves tmo separate dividends received br the 
plaintiff durin 1919 from the Nolde & Horst Co. and from the Reading Brew- 
iug Co. , corpmations. 

Taking up the Nolde & Horst Co. dividend first, the facts are, briefly, as fol- 
io!rs: On February 21, 1919, the Nolde & Horst Co. declared a stock dividend 
(Finding XIII) of 900 per cent on it= capital stock of /2M, OOO and issued 
thereon additional stock in the sum of $2. 250. 000, which mas distributed pro 
rata among the stockholders on that date. The plaintif received 9, 000 shares 
thereof, being his pro rata share of the distribution. Having thus increased its 
capital to the sum of $2500000, the said companv on February 28, 1919, de- 
clared and ordered paid as of Narch 6, 1919, on which date it was paid. a divi- 
dend of 20 per cent, or $500, 000, on it. nevr capital of 82. 500, 000 (Finding 
XIV). Plaintiff received on March 6, 1919, «%200, 000 in cash as his part of the 
diridend. 

I! is unnecessary to go into a discussion of the plaintMs claims further 
than to state that the directors of the company in declaring the 20 per cent 
cash dividend declared it to be pavable from surplus or undivided profits 
accumulated during certain vears prior to llarch 1. 1913. and as earnings 
prior to that date were, under the Act, nontaxable, claimed this dividend mas 
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tax free. The directors also declared the above stock dividend of 900 pe 
be Payable out of the earnings from Malch 1, 1913, to the date. of dec"or"'ra 
February 21, 1919. The Edwards case has held that the directors of a 
tion can not regulate out of what earnings a tax shan be paid. Tb f show (Finding XVIII) that on February 21, 1919, after the payment o e 
stock dividend, there was an available stlrplus of $50284527, iiicluding the 
estimated profits for January and February, 1919. Adoptin the Principle 
of the Edwards case and treating this as a distribution "deemed to have been 
made from the most recently accumulated undivided profIts or surplus, " as 
the statute provides, the "distribution made" being taken to have been made 
when the dividend was paid, March 6, 1919 (31asoe v. Zoltzahii, supra), there 
appears to have been euough surplus for tlie year 1919 and the years immedi- 
ately preceding it out of which said dividend of $500, 000 must be taken to 
have been paid, and coiisequently tbe rates of taxation for 1918 aud 1919 are 
applicable. The plaintiff was assessed on this basis by the Commissioner. It 
thus appears that as to this dividend the plaintitf was properly assessed and is 
not entitled to a refund. 

We shall now consider the Reading Brewing Co. dividend. During 1919 
plaintift received from that company a cash dividend of $90, 000. The record 
is quite unsatisfactory as to this dividend. The defendant closed its case 
without introducing any evidence on any of the items here involved, and. the 
findings requested are inadequate. 

Tbe plaintiff's contention seems to be that the $90, 000 received by him as 
his share of the dividend in this case should have been allocated approximately 
as follows: 55 per cent as paid out of dividends accumulated by the corpora- 
tion subsequent to the 1st of March, 1918, and 45 per cent to earnings accumu- 
lated prior to that date, and that the latter under the statute is exempt from 
taxation. He claims that more than 55 per cent was allocated to the earnings 
accumulated after March 1, 1918, under the assessment of the Commissioner 
of Internal Revenue and subjected to taxation, and to the extent that this 
assessment exceeded 55 per cent he is entitled to a refund. There is no proof 
of what amount was allocated to tbe earnings of each of these periods by the 
Commissioner, and we stop here and conclude that the plaintiff having failed 
to show any illegal act by the Commissioner is not entitled to recover. As the 
basis for the Commissioner's calculation has not been proved, his action in 
levying the additional assessment as far as it at'fected this dividend must be 
sustained, and as to it we hold the plaintiff is not entitled to a refund. It 
may be well briefly to sum up our conclusions. 

As to the reassessment on plaintiff's return for 1919 he is not entitled to 
a refund; as to the reassessment on his return for 1917 he is only entitled 
to a refund on the tax levied upon $755. 86 (Finding V), the amount paid 
by the obligor corporation and withheld at the source from the interest due 
the plaintiff on tax-free covenant bonds owned by him, which the Commissioner 
held was in the nature of additional income. As it does not appear what 
ameunt was assessed on this sum and paid by the plaintiff, it is not possible 
to 'render a judgment for any sum. 

The petition should be dismissed, and it is so ordered. 
Moss, Judge, and BooTH, Judge, concur, 
CAMPBELL, Chief Justice, dissenting. 

IItaTICLE 1549: Source of' distribution. VII-41-8980 
T. D. 4021 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

1. DIVIDENDS — DIs TRIBUTION — PBOPITs — TAxABILITY. 
Where a corporation on March 1, 1918, had on hand undistributed earnings of' $1, 100, 000 and where between March 1, 1918, and March 1, 1919, it accumulated further undistributed earnings of $1, 652, 845. 27, and where on February 21, 1919, it distributed a $2, 250, 000 stock dividend, a cash dividend of $500, 000 Paid on March 6, 1919, is taxable to the recipients at the rates prescribed 

for that year even though declared by the directors to be payable 
out of the earnings accumulated prior to March 1, 1918. 
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TREAsuRY DEPART3IEKTq 
OFFIcE oF C03IMISSIoxER oF INTER'v~ RKvnx 

Wash;:ngton, D. O. 
To Collectors of Fnterna7 Pievenue and Otheis C oneerned: 

The following decision of the Court of Claims of the Lnited States 
in the case of Anna Loutse 1Volde v. T' he 6 noted States xs published 
for the information of internal revenue oKcers and others conce'ned. 

D. H. B~. 
Comrnsseioner of Interua/ Eeeentle. 

Approved September 25, 1928. 
A. . %. MZEEOW, 

6'eneta»y of the Trenary. 

CoURT or CL4IMs or 'rHE T:xrrsn STATES. 

Xawa LoaIse %olde v. The Gaited States. 

[november 7. 1927. ] 
OPIi&IO1%. 

Plaintiff's return of her income for the rear 1919 showed a net income of 
$15, 646. 39, and a taz was paid ou the basis of this return amounting to $W1. 47. 

Qn and prior to February 21, 19 9, the plaintiff was a holder of stock in the 
Nolde 4 Horst Co. On that date the board of directors of said company 
declared a stock dividend of 900 per cent, to be distributed pro rata among the 
stockholders, the total value of the shares so distributed being S2. 250. 000. The 
plaintiff received 4, 950 shares, of the par value of F100 eacn, as her pro rata 
share of this distribution. 

On February 2S, 1919, seven d;:ys after the declaration of the stock dividend. 
the board of directors of said company declared a dividend of 20 per ceut on 
the outstanding capital stock as increased, amounting to $500, 000, payable in 
cash on March 6, 1919, to the stockholders of record on that date. This cash 
dividend was paid on March 6, 1919, aud the plaintiiF received as a dividend 
upon her holdings of stock of said corporation the sum of $110, 000. The 
resolution of the board declaring this dividend stated that it was payable out 
of the surplus representing undistributed profits of the vears prior to March 1, 
1918. 

On March 1, 1918, said company had on hand undistributed earnings or 
profits amounting to $1, 100, 000. Its earnings for the vears 1918, 1st, aud 
1915 were currently distributed. For the subsequent year. the undistributed 
earnings were as follows: 
I;ndistributed earnings or profits of 1916 $100, 000. 00 
I. ndistributed earnings or profits of 191I 648, 4S9. 97 
Undistributed earnings or profits of 191S 659, 955. SO 
I ndistributed earuings or profits of January and Februarv. 1919 250, 000. 00 

Accumulated undistributed earnings or profits on. March 6, 
1919, earned after 3larch 1, 1918 1, 652. S-i5. 27 

The Commissioner of Internal Revenue on January 22, 1928, notined the 
plaintifF of an additional assessment of income tax for 1919, amounting to 
$87, SS9. 5S, based upon the receipt by plaintitF of the cash d-'vidend declared 
and paid by the Xolde I-. Horst Cn. on March 6. 1919. The plaintiff appealed 
to the Committee on Appeals and Review, wh''ch sustained the action of the 
Commissioner, and thereupon plaintiiF filed a claun for refund, and this being 
denied suit was brought in this court 3larch 2, 1926. 

making the additional assessment the Conunis. ioner held that the 900 
per cent stock dividend was not a distribution of undivided earnin, s nr profits 
and that there remained undistributed a sutficient amount of earnings or profits 
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accuinulated subsequent to February 28, 1913, to' pay in full the cash dividend 

distributed March 6, 1919. 
The sole question, presented, therefore, is whether the Commissioner, under 

the facts of this case, acted legally in assessing a tax upon the basis of the 
cash divideml received. The applicable statutes are section 31 (a) and (b) 
of the revenue Act of 19[7 (40 Stat. , 300, 338) and section 201 (a) to (e), inclu- 
sive, of the Revenue Act of 1918 (40 Stat. , 1057, 1059). 

Prior to the decision on March 8, 1920, in the case of Eisner v. 3Eacoinlier 
(252 U. S. , 189 [T. D. 3010, C. B. 3, 25]), the Conimissioner had held that 
stock dividends were taxable as inconie. 

As stated, the company had on hand on March 1, 1913, earnings or profits 
accuniulated prior to February 28, 1913, ainounting to $1, 100, 000, and earnings or 
profits on hand March 3, 1919, accumulated after March 1, 191, amounted 
to $1, 652, 845. 27, niaking a total of $2, 752, 845. 27 of accumulated and undistributed 
eariiings or profiits prior io the declaration of the dividends. As the dividends 
taken together aniounted to $2, 750, 000, it will be seen that there were enough 
earnings and profits in the treasury of the company to cover both dividends. 

The court in the Kisner case held that a stock dividend. is not income; that a 
stock divid-nd is merely a change in the form of the holding of the stockholder, 
evidenced by certai~ certificates, due to the action of the corporation in taking a 
portion of its earnings and profits, in which the stockholder, of course, had an 
interest, and converting it into capital, and that it was not sucli a distribution of 
profits within the meaning of the statute as to constitute it taxable income. The 
ease also distinguished lietween the corporation as a separate entity and the stock- 
holder, and held that the stockholder iu receiving the stocl- dividend took noth- 
ing out of the company's assets for his own us'e and benefit, while his investment. 
with any additions remained the property of the corporation subject to business 
risl-s, the payment of its debts, etc. It made no change in the ownership of the 
assets of the corporation. The declaration of the cash dividend segregated 
certain of the company's profits as property of the stockholder. It was paid to 
the stockholder and was therefore income to him, and under the Act of 1918 cash 
dividends from profits accumulated after February 28, 1913, were taxable as 
income. 

As recited above, the directors first declared the stock dividend to be paid 
out of the earnings and proiits accumulated since February 28, 1913, and a week 
later declared the cash dividend payable out of earnings and profits accumulated 
prior to February 28, 1913. It was decided in the ease of Edioards v. Douglas 
(269 U. S. , 204 [T. D. 3797, C. B. V — 1, 158] ), that the directors could not control 
by their actiou what year's earnings the dividends were to be paid from; that 
the statute regulated this, and provided that the tax should 1&e paid from the 
"available profits or earnings of the most recent vear or years, " and that this 
intention was to be gathered from the phrase "most recently accumulated" in 
connection with the words "undivided profits or surplus. " 

It will be seen from the facts stated that there were ample undistributed 
earnings and profits at the time the cash dividend was' declared, from the years 
following February 28, 1913, out of which the cash dividend could have been 
paid. The dividend aniounted to $500, 000. and the earnings and profits accumu- 
lated froin the date mentioned to the time of the declaration of the dividend 
amounted to $1, 652, 845. 27. 

The petition should be diSmissed, and it is so ordered. 

ARTICLE 1545: Distributions in liquidation. VII — 41 — 8981 
T. D. 4217 

INCOME TAX — REVENUE ACT OI' 1918 — DECISION OF SUPREME COURT. 

DISTRIBUTION — LIqlJIDATING DIVIDEND — NQRMAL TAX. 
The amount by which the value of assets distributed to a stock- older in the liquirlation of. a corporation exceeds the cost of his stock or if acquired prior to March 1, 1913, the cost or its value on that date, whichever is higher, is subject to both the iiormal tax and surtax under section 201(c) of the Revenue Act of 1918. 
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TREAs'CRY' DEPARTMEXT& 
OFFIcE oF CoMMIssloxzR oF IxTERxAL PiE&&1'xcE. 

H ashy errata», D. C. 
To Collectors of Internal Reven&ue and Others Cence/ &&ed: 

The following decision of the Supreme Court of the l. nited States 
in the cases of Arnold J. Hell». ich, Collector of I&'ter»al Revenfte, 
etc. , petitio«e!, v. Ised' e . 'V. IIeVmuu& and Arnold J. IIellrnich, Col- 
lectot of I'!&te&'nel Revenue& etc. , petit&'o&ier& v. rifi'. to&n C. Bellmen is 
published for the information of' internal revenue OSccrs and others 
concerned. 

D. H. I]LAIR, 
Commissio!. er of Intenml Reu~-nue. 

Approved September 25, 1028. 
A. 3V. AfzLI. ox, 

8'ecretav. ] of' the T& east&!-J&. 

SUPREME Co%ET QP T&E T XITEo STATES. 

299. Arnold J. IIellmich, Collector of Internal Rerenue, etc. , petite&o«er, v. Isa- 
dore V. IIellma». 

800. Arnold J. Helhntch, Collector of Interno/, Rereaue, etc. , petitioner, v. Milton 
C. Hellman. 

On writs of certiorari to the Coifed Sn&tcs Circuit Court of Appeals for the Eighth Circuit. 

[February 20, 1928. ] 
OPIR IOV. 

Mr. Justice SAtcFonn delivered the opinion of the court. 
The two Elelln&ans brought these suits against the collector to recover addi- 

tional iucome taxes assessed against them for the year 1919, under Title II 
of tbe Revenue Act of 1918, and paid under protest. They recovered judg- 
ments in the district court, which were atfirmed by the circuit court oi appeals. 
(18 F. (2d), 289 and 244. ) 

The question bere is whether tbe gains realized by stocl-holders from the 
amounts distributed in the liquidatiou of the assets of a di. . olved corpora- 
tion, out of its earnings or profits accumulated siuce February '», 1913, were 
taxable to then1 as other "gaius or profits, " or whether tbe amouuts so dis- 
tributed were "&livide&. d " exempt from the nornml tax. 

Section 201(a) of the Act defined the term dividend" as "anv distribution 
made by a corporation e " e to its sharehoiders e * *, whether in 
cash or in other property * * ~, out of its earnings or profits accumulated 
since February 28, 1913, e * *. " Section ?01(c) provided that; "Amounts 
distributed iu the liquidation of a corporation shall be treated as payments in 
ezchan"c for stock or shares, ai&d auy gain or profit realized thereby shall be 
tazed to the distributee as other gains or profits. " Section 216(a) provided 
that for the purpose of determining the "normal taz" upou the net income 
of an individual (section 210), there should be allo1ved as a credit the "amount 
received av dividend froiu a. corporation 1vhich is taxable ": e * upon its 
net l&1conle. 

Treasury Regulations 4 u which were promulgated under the Act, stated, on 
the one ban&1, in article 1541, that for the purpose of the statute "dividends" 
comprise distributious made bv a corporation to its stockholders "in the ordi- 
ntuy course of business, even thou h eztraordinary in amount "; aud, on the 
other 11and, iu article 154S. that: "So-called liquidation or dissolutio~ divi- 
d& nds are not divi&len&ls within the meaning of the statute. and amounts so 
distributed, whether or not including anv surplus earned since I'ebruarv 2i, 
1913, are to be regarded as pavments for the stocl- of the dissolved corporation. 
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Any excess so received over the cost of his stock to the stockholder o" r over itd 

fair market value as of March 1, 1918, if acquired prior thereto, is a taxable 
profit. A distribution in liquidation of the assets and business of a corpo~™, 
which is a return to-the stockholder of the va. 'ue of his stock upon 
of his interest in the corporation, is distinguishable from a dividend p ~d by a 
going corporation out of current earnings or accumulated surplus when declared 
by the directers in their discretion, which is in the nature of a recurrent return 
upon the stock. " These regulations, with a change made in 1921 as to the 
second sentence of article 1548, are still iu effect so far as distributions in 
liquidation under the Act are concerned. 

Each of the HeRmans owned one-half of the capital stock of a corporation 
which had a net. surplus of $46, 466. 27, of which at least $81, 545. 58 consisted of 
earnings and profits accumulated since February 28, 1918. In 1919, the cor- 
poration was dissolved and liquidated and its assets were distributed to the 
stockholders. In this liquidation each of the Hellmans realized a gain of 
$15, 004. 55 in the distribution made out of the earnings and profits accumulated 
since February 28, 1918. Each in his income tax return claimed that this was 
a "dividend" which under section 216(a) was to be credited on his net income 
for the purpose of the normal tax. The Commissioner of Internal Revenue, 
ruling these were gains subject to the normal tax, disallowed the claims and 
made the additional assessments here involved. 

The decision of the circuit court of appeals in this ease is in direct confiict 
with that of the Circuit Court of Appeals for the Sixth Circuit in Langstaff v. 
Lucas (C. C. A. ) (18 F. (2d), 1022 [T. D. 8798, C. B. V — 1, 164]. ) 

The controlling question is whether the amounts distributed to the stock- 
holders out of the earnings and profits accumulated by the corporation since 
February 28, 1918, were to be treated under section 201(a) as "dividends, " 
which werc exempt from the normal tax; or, under section 201(c) as payments 
made by the corporation in exchange for its stock, which were taxable "as 
other gains or profits. ** 

It is true that if section 201(a) stood alone its broad definition of the term 
"dividend" would apparently include distributions made to stockholders in tbe 
liquidation of a corporation — although this term, as generally understood and 
used, refers to the «current return upon stock paid to stockholders by a going 
corporation in the ordinary course of business, vvhich does not reduce their 
stock holdings and leaves them in a. position to enjoy future returns upon the 
same stock. (See Lynch v. Ifornby, 247 U. S. , 889, 844 — 846; and Langstaff v. 
Lucas (D. C. ), 9 F. (2d), 691, 694. ) 

However, when section 201(a) and section 201(c) are read together, under 
the long-established rule that the intention of the lawmaker is to be deduced 
from a view of every material part of the statute (Eohtsoat v. ))furphy, 96 U. S. , 
158, 159), we think it clear that the general definition of a, dividend in section 
201(a) was not intended to apply to distributions made to stockholders in the 
liquidation of a corporation, but that it was intended that such distributions 
should be governed by section 201(c), which, dealing specificaily with such 
liquidation, provided that the amounts distributed should "be treated as pay- 
ments in exchange for stock" and that any gain reahzed thereby should be 
taxed to the stockholders "as other gains or profits. " This brings the two 
sections into entire harmony, and gives to each its natural meaning and due 
effect. The Treasmy regulations correctly- interpreted the Act as making 
section 201(a) applicable to a distribution made by a going corporation to its 
stockholders in the ordinary course of business, and section 201(c) applicable 
to a distribution made to stockholders in liquidation of the corporation. And 
this is in accord. with the rulings of the Board of Tax Appeals. (Appeal of 
Greenwood, 1 B. T. A. , 291, 295; appeal of Chandler, 8 B. T. A. , 146, 149. ) The gains realized bv the stockholders from the distribution of the assets 
in liquidation were subject to the normal tax m like manner as if they had 
sold their stock to third persons. The objection that this results in double taxation of the accumulated earnings and pro5ts is no more available in the 
one case than it would have been in the other. (See 3fe&chants" L. c5 7'. Co. v. 
8mA:tan[ta, 255 U. S. , 509 [T. D. 8178, C. B. 4, 84]; 6oodrtch v. EAeards, 255 
U. S. , 527 [T. D. 8174, C. B. 4, 40]. ) When, as here, Congress has clearly expressed its intention, the statute must be sustained even though double taxa- 
tion results. (See Patton v. Brady, 184 U. S. , 608; Cree~n of Wheat Ca v. Grand Forks, 258 U. S-, 825, 880. ) 

The decree is reversed. 
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SECTION 202. — BASIS FOR DETERMINING 
GAIN OR LOSS. 

Aarimz 1561: Basis for tleterinining gain or loss 
from sale. 

REvExuE AC'E OF 1918. 

Leased propertv originally acquired for residential purpo. es. (See 
T. D. 4212, page 272. ) 

Aavicx, x 1566: Exchange of property which 
results in no gain or loss. 

(Also Section F88, A rticle 541. ) 

REVEXEE ACT OF 1921. 

VI I — 87 — 8898 
G. C. M. 4196 

The transfer in 1921 by the executor of the estate of A. of certain 
installment accounts receivable and other assets to the 51 Com- 
pany' in exchange for the entire capital stock of the corporation 
comes within the provisions of section 202 ( c) 8, and the estate 
realized no taxable income from the transaction. 

The M Company was entitled to include the instalhnent accounts 
receivable in its assets at their fair market value as at the date of 
acquisition, and only the excess, if any, over that value, subse- 
quently received, constituted taxable income. 

An opinion is requested upon the following questions: 
Whether the transfer of installment accounts receivable and other 

property to the M Company by the estate of A. deceased. in ex- 
change for the entire capital stock of the corporation, comes within 
the provisions of section 202 (c) 8 of the Revenue Act of 1921. 

Whether the M Company realized a gain from the receipt of pay- 
ments on the installment accounts receii. able acquired from. the 
estate, and, if so, what is the basis to be used for tlie determination 
of such gains. 

A. prior to his death on February 1, 1921, was engaged in the 
business of selling on the installment plan. His inconie i'or 
1919 and 1920 was determined upon the installment basis. The un- 
realized profits on the installment sales uncollected as at the date of 
his death amounted to 8x dollars. His capital account as at that 
time showed a credit balance of 10m dollars. The books were i losed 
as at February 1, 1921. The amount of the unrealizecl profits wus 
set up in the balance sheet as at that date as a part of the capital 
account of the decedent. The executor caused a corporation to be 
organized on April —, 1921, under the name of the ~I Company, 
with an authorized capital stock of the par value of 18m dollar=, 
which is approximately the same amount as the capital account of 
the decedent plus the unrealized profits referred to. The executor 
thereupon transferred to the corporation the installnient accounts 
receivable and other assets as of February 1. 1921. in exchange for 
the entire capital stock of the corporation. The corporation filed a 
return coverin~ the period February 1, 1921, to December 81. 1921, 
and included therein the income realized from the business for that 
period. In auditing the return of the estate for the period February 
1, 1921, to December 81, 1921, the IJnit treated tile unrealized profits 
a+ j»come to the estate, thereby resulting in a deficiencv in tax. which 
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has been paid. The case is now before the Bureau on a claim for 
refund. 

The instalhnent accounts receivable and. other property that passed 
to the executor upon the death of the decedent became the capital 
or corpus of the estate. Under the regulations applicable to the 
year 1921 (article 848, Regulations 62), the basis for computing gain 
upon the sale of the assets of the estate was the value at the death 
oi the decedent. See section 702(a), Revenue Act of 1928. 

As above indicated, the estate transferred the accounts in question, 
together with its other assets, to the M Company, receiving therefor 
all of the latter's capital stock. whether or not the estate realized 
taxable income from this transfer depends upon the applicable pro- 
visions of section 202 of the Revemle Act of 1921, which reads in 
part as foHows: 

'(c) For the purposes of this title, on an exchange of property, real, personal 
or mixed, for any other such property, no gain or loss shall be recognized unless 
the property received in exchange has a readily realizable market value; but 
even if the property received in exchange has a readily realizable market value, 
no gain or loss shall be recognized— 

(3) When (A) a person transfers any property, real, personal or mixed, to a 
corporation, and immediately after the transfer is in control of such corpo- 
ration, 

It is clear from the foregoing that inasmuch as the estate trans- 
ferred property to the corporation in'exchange for stock, and imme- 
diately after the transfer was in control of the corporation, the 
transaction comes within the provisions of section 202(c)8 above 
quoted. It follows that the estate realized no taxable income from 
the transaction. 

In considering whether the M Company realized a gain from the 
receipt of payments on the installment accounts receivable acquired 
from the estate, it is the opinion of this once that the corporation 
was entitled to include the installment accounts receivable in its assets at their fair market value as at the date of acquisition, and that only the excess, if any, over that, value, subsequently received, constituted 
taxable income. 

C. M. CH~REsT, 
6'enerul Counse/, Burea~ of In, ternoj, Revenue. 

SECTiON 204. — NET LOSSES. 
ARrxcnE 1601: Net losses, definition and com- 

putation. 
REVENUE ACT OF 1921, 

7II — 42 — 8949 
6. C. M. 4794 

Where a corporation purchases suiiicient stock in a competitive corporation to secure control of such corporation and directs the policies of such corporation in cooperation with its own business, the transaction is one entered into in furtherance f th t p v r usiness, and a loss sustained by such stock becoming worthless is a nct loss incurred in the operation of the taxpayer's business within the meaning of section 204 of the Revenue ~ct f 0 



The taxpayer is a corporation with its principal once at —, 
ancl has been engaged since 190 — in the manufacture of a certain 
article. In 1917 taxpayer, at a cost. of 9x dollars, acquired a ~na- 
jority of shares of the common stock of the 0 Company, which was 
engaged in the same line of business. 

The balance sheet of the 0 Company, as of December 81, 1921, 
showed a deficit of 8x dollars. Its out~standing capital stock on 
that date consisted nf 8x dollars par value of prefnred stock and 
12@ dollars par value of common stock. On January —, 1922, the 
stockholders of the 0 Company authorized the sale of the corpora- 
tion's assets in an endeavor to liquidate the company. 

On January —, 1922, the stockholders of the-0 Company author- 
ized the sale of the corporation's assets in consideration of an agree- 
ment by the purchaser to assume the 0 Company's liabilities and 
redeem the preferred stock. This transaction was immediately car- 
ried out. The latter corporation was dissolved on May —, 1922. 
The common stockholders, including the taxpayer. received nothing 
for the stock in the 0 Company which they held. 

The taxpayer in its income tax return for the year 1922 showed 
a loss of 4x dollars as the result, of its manufacturing operations, 
plus a loss of 9z dollars (the cost of its 0 Company stock) as the 
result of liquidation of the 0 Company, the total loss claimed being 
18m dollars. 

The question is raised as to whether the taxpayer may claim as a 
statutory net loss, under section 204 of the Revenue Act of 1921, 18' 
dollars, or whether the loss should be reduced by 9z dollars on the 
ground that that much of the loss was not sustained in the operation 
of the business but was sustained on account of a loss resulting from 
worthless securities, which in this case» as the stock of the 0 
Company. 

It appears that the 9x-dollar loss was sustained in 1922 within the 
intendment of section 284(a) 4 of the Revenue Act, of 1921 and article 
144 of Regulations 62. The amount is not in dispute. The issue is 
whether the loss sustained by the worthlessness of the 0 Company 
stock resulted from "the operation of any trade or business regu- 
larly carried on by the taxpayer (including losses sustained from 
the sale or other disposition of ' * * capital assets, used in the 
conduct of such trade or business). " If it did so result, then the loss 
was a net loss within the contemplation of section 204(a) of the 
Revenue Act of 1921. 

This was not simply a case of investment by one corporation in the 
stock of another corporation, as where a corporation invests some of 
its surplus funds in the stock of another corporation for the sake of 
the return or in the expectation of enhancement in the market value 
of the stock. AVhen, as in the instant case, a corporation purchases 
stock in a competitive corporation in the same line of business, pur- 
chases enough stock to secure control, and directs the policies of the 
second corporation in cooperation with its own business, it must be 
concluded that the purchasing corporation acquires the stock in con- 
nection with the operation of its o»n business. Had taxpayer in 
the instant case bought the entire plant of the second corporation, 
used it in its business, and sustained a loss, there»ould have been 
no question as to the statutory "net loss. " Et did the same thing 
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indirectly in the instant case, by purchasing control of the second 
company, and this control, evidenced by the stock ownership, was 
made use of in the operation of the taxpayer's business. 

The instant case is somewhat analogous to that of appeal of Kobbe 
Co. , Inc. (4 B. T. A. , 668, C. B. VI — 1, 3), where loss on stock pur- 
chased, not for investment, , but to further the business ends of the 
taxpayer, was held by the Board to come within the definition of 
"net Loss. " See also Solicitor's Recommendation 1509 (C. B. III — o, 
44), where it was stated that a net loss "resulting from the oper- 
ation of a business" is nothing more or less than a net loss sufered 
while operating a business. 

In 1922 the taxpayer sustained a loss through the failure and 
dissolution of the second company. Such a loss is a deductible loss 
under the provisions of section Qoo4(a)4 of the Revenue Act of 1921. 
A. ccordingly, since the loss resulted from the operation of the busi- 
ness regularly carried on by taxpayer, it is such a loss as to conle 
within the definition of "net loss" contained in section 904(a) of 
the IW. 1 Act. 

C. M. CIIAREsT, 
General Coisel, Bureau of Interna/ Revenue. 

AETIO' 1604: Net losses, for what periods allowed. VII — 86 — 8885 
T. D. 4200 

INCOME TAX — REvENUE ACT OF 1918 — DECISION OF COURT. 

DEDIIGTIONs — NEr Loss — TAxARLE YEAR ~c TIONAL PART OF 
YEAEr VOLIINTARY CHANGE IN AccoIIiv'zlNG PERIGEE. 

'(Vhere a taxpayer with the approvai of the Commissioner volun- 
tarily clmnges his accounting period, the separate return for a frac- 
tional part of a year thereby required under section 226 of the 
Revenue Act of 1918 is for a "taxable year" within the mesning of 
section 204(b) of that Act, and a net loss as defined in section 
204(a) which is sustained for such fractional part of a year coming 
within the period specified in section 204(b) may be deducted from 
the net income of the taxpayer for the preceding taxable year as 
provided therein. 

TREASURY DEPARTIIIENT~ 
OFFICE OF COMMIssIONER OF INTERNAL REVENUE~ 

Washington, E'. C. 2'o Collectors of Internal Revenue and Others Concernecl: 
The following decision of the District Court of the Ij'nited States, western District of Pennsylvania, in the case of Pennsylvania Choco- 

late Co. , a Corporation, plaintiff, v. C. C. Lev'eliyn, Collector of Internal Revenue, Itefemd'ant, is published for the information of 
internal revenue okcers and others concerned. 

D. H. Bz, AIR, 
C'omrrvisst'oner of Ir. ternal Revenue. 

Approved August 91, 1928. 
CARL T. SCHIi NEMAN, 

Acting Secretary of the Treasury. 
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DisTRIcT COI&RT oF THE UNITED STATES FoR THE WESTER' DIsTRIcT oF 
P&Q4 x sxLv~zs. 

Perr»&iylMIEie Chooolafo Co. , a Coryorafio»& phu&it4ff, v. C. G. LeioeHyr&i Formerly 
Collector of Xeteri&al Revenue for the Ticonfy-third Diff&rlct of Peiiiiwyli&anil. , 
ref c»&dent. 

[June 20, 1928. ] 

OPI&XIOE. 

TIIOMFSOE, J. : This action is brought to recover the sum of $71, 916. 75, with 
interest, being income and excess profits taxes paid under protest by the plain- 
tiff for the fiscal year ending January 81, 1919. A claim for refund having 
been refused, this action was brought to recover the amount so paid. 

The issue arises on an afildavit of defense raising questions of law, the fact. 
of the ease being in no way disputed. The plaintiff, a Pennsylvania corpora- 
tion, prior to the law in question, had uniformly filed its income and excess 
profits tax returns on the fiscal-year basis ending January 81, the la. t return 
being filed on that basis being on or about March 15, 1919, for the fiscal vear 
ending January 81, 1M9. That return showed a net income of 8167, 8S4. 17, and 
an income and excess profits tax of $75, 182. 06, which taxes mere paid to the 
defendant on or about March 15, 1919. On June 80, 1919, the plaintiff reque»ted 
permission of the Commissioner of Internal Revenue to chan e its taxable 
perio&l from a fiscal t«a calendar vear basis, and in October, 1919, the Com- 
missioner granted plaintiff's request. 

Pursuant to the permission so granted, plaintiff filed its income and excess 
profits tax return on &&r about March 15, 1920, for the period beginnin February 
1, 1919, and ending December 81, 191, which return shoived a net loss of 
$172. 090. 24. and no tax due. 

At that time plaintift had no krowledge of the provisions of section 204(b) 
of the Revenue Act cf 1918, but in October, 1920, the plaintiff became informed 
of the provisions of said Aet, and on December 81, 1920, did file an amended 
income and excess profits tax return for the fiscal year beginnin Februarv 
1, 1918, and ending January 81, 1919, in which re, urn plaintifF deducted from 
its net income for said fiscal year its said net los» of $172. 090. 24, su. ta ned 
during the period from February 1, 1919, to December 81. 1919. 

On December 8, 1920, plaintiff filed its claim f«r refund of the sum of 
$78. 705. 58, being the corrected aniount of inconie and excess profits taxes paid 
bv the plaintiff for the fiscal year ending January 81, 1919. In the claim for 
refund, plaintifF stated that it was entitled to deduct the said loss of il 2. — 

090. 24 sustained during the period from February 1, 1919. to Decemt&er 81, 
1919, from its net income for the fi»eal year endin J»unary 81. 1019. the 
result of which woiild be that no tax whatever would be due for the fiscal 
year ending on the latter date. 

The Commissioner alloived said claim for refund in the sum of $8, 215. 81 on 
a readjustment of several small items of plaintiff's net income and invested 
capital, but denied plaintiff the right to set off the loss sustained in 1919 
against the net income for the fisca year ending January 81, 1919. 

The following questions of law were raised by the defendant in his aifidavit 
of defense: 

"1. Plaintiff's income and. profits tax return for the period beginning Feb- 
ruary 1. 1919, and ending December 81, 1919. showing a net loss of $172. - 
090. 24, did not constitute a return for a taxable year as defined in section 200 
of the Revenue Act of 1918. 

"2. That in determining the correct income and profits tax liability for the 
fiscal year beginning February 1, 191. and endin January 81, 1919, section 
204(b) &&f the Revenue Act of 1918 authorizes no deduction from the net 
income of the plaintiff for said period of a net loss for the 11-month period 
commencing February 1, 1919, as averred in plaintiff's statement of claim. ' 

A single question of law is thus raised involving the proper interpretation 
of the relevant sections of the Aet of Congress. The question is, Is a return 
for the period of 11 months on a voluntary change from a fisca to a ca)en- 
dar year basis, whieli ivas approved by the Conunissioner, a return for a 
taxable year within the meaning of section 204(b) of the Revenue Act of 191SI 

Section 204(b) of the Revenue Act of 1918 is as follows: 
"(b) If for any taxable year beginnin after October 81, 191S, and ending 

prior io . Tanuary 1, 1920, it appears upon the production of evidence sati»- 
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factory to the Commissioner that any taxpayer has sustained a net loss, the 

amount of such net loss shall under regulations prescribed by the Commis- 

sioner with the approval of the Secretary be deducted from the nei income 

of the taxpayer for thc preceding taxable year; and the taxes imposed by this 

t t' d by Title III for such preceding taxable year shall be redetermined 

accorilingly. Any amount found to be due to the taxpayer upon i is he basi 

of such redetermination shall be credited or refunded to the taxpayer in 

accordance with the provisions of section 252. If such nei loss is in excess 

of the «et income for such preceding taxable year, the amount of such exceas 

shall under regulations prescribed by the Commissioner with the approval of 
the Secretary be allowed as a deduction in computing the net income for the 

succeeding taxable year. " 
Tinder section 200 of thai. Act the term "taxable year" is defined as the cal- 

endar year, or the fiscal year ending during such calendar year, upon the basis 

of which the net income is computed. The term "fiscal year" means an account- 

ing period of 12 months ending on the last day of any mouth other than Decem- 

ber. The first taxable year, to be called the taxable year 1918, shall be the 
calendar year 1918, or any fiscal year ending during the calendar year 1918. 

It is provided in section 212(b) that "If a taxpayer changes his accounting 
period from fiscal vear to calendar year, from calendar year to fiscal year, or 
from one fiscal vear to another, the net income shall, with the approval of the 
Commissioner, be computed on the basis of such new accounting period, subject 
to the provisions of section 226. " 

Section 226 provides for a separate return where the basis of computing net 
income has been changed from a fiscal to a calendar year, from a calendar to 
a fiscal vear, and from one fiscal year to another, the net income in each case 
being computed on the basis of such period for which the separate return is 
made, the tax being paid thereon at the rate for the calendar year in which 
such period is included; the credits provided in subdivision (c) and (d) of 
section 216 being reduced respectively to amounts which bear the same ratio to 
ihe full credits provided in such subdivision as the number of months in such 
period bears to 12 months. 

It is the contention of the defendant that, inasmuch as the loss sustained by 
the plaintiff occurred in a period of only 11 months, the return for that period 
does not constitute a "taxable year" within the meaning of' the Act, and hence 
that the loss can not be allowed against the income for the precediug taxable 
year. 

It is the position of the plaintiff that the term "taxable year" is not restricted 
to a period of 12 months. That inasmuch as the Act authorizes a taxpayer to 
charge from a fiscal year to a calendar vear basis with the approval of the 
Commissioner, the interveniiig period, which would be less than a 12-month 
period, would constitute a "taxable year. " That Congress, by inserting section 
266 in the Act, gave the taxpayer the right to bring itself within the provisions 
of section 204(b), and that there is uo intent upon the part Q this taxpayer to 
evade a just tax. The fact being admitted that the plaintiff was not cognizant 
of the provisions of section 204(b) when it requested permission to make the 
change from a fiscal to a calendar year, there was no intent to evade a just tax. 

The Board of Tax Appeals has, on numerous appeals, held that the term 
"taxable year, " as used in section 204(b), includes a period of less than 12 
months where there was k net loss during the first period, which was less than 
12 months, after incorporation of the company for which an income and excess 
profits tax return was filed. See appeal of Carroll Chain Go. (1 B. T, A. , 88), 
appeal of Lynch Construction Co. (8 B. T. A. , 818), appeal of Durabilt Steel I ocker Co, (5 B. T. A. , 289), and other eases. That Board has also held where 
a net loss was sustained during a full 12-month period, the loss be applied 
against the preceding period of less than 12 months, when that period was the 
first for which a return was filed after incorporation. 

The Board of Tax Appeals has alsso held that the term "taxable year" 
includes a period oi less than 12 months where a corporation dissolves within 
the year and files a return for the number of morths in its taxable year prior 
to ilia. -olution. (Appeal of Bruner Woolen Co. , 6 B. T. A. , 881; Purity Oats Co. , 4 B. T. A. , 585. ) 

Notwithstanding these several rulings and the principles apparently involved thei'ein as to the true meaning of the term "taxable year, " the Board of Tax 
Appeals has held that such term did not include a period of less than 12 months if the taxpayer voluntarily changed its accounting period, even though approved 



247 [$206, Art. 1651. 

br the Commissioner. (Appeal of Tacoma Grocery Co. . 1 B. T. A. , 1062; Leland 
Stare Co. v. Commis&oner, 6 B. T. A. , S82, aad other eases. ) 

The Board seeks to draw a distinction between a la~payer who comes into, 
or goes out of, existence during a taxable year and one who voluntarily changes 
his accounting period, thereby heing required to m:ike a return for a part of a 
Jear which tloes not include all of the income receired duriug the preceding 12 
months. The opinion seems to be chielly based on the ease of Bankers Trust 
Co. v. Boirers (295 Fed. , 89). I fiud myself unable to agree with this reasoning 
or conclusion. The distinction is by ao means clear between a ease where the 
taxpayer is not in existence for the full fiscal or calendar vear and a case where, 
b. ;- a voluntary change of the accouuting period, the return is xuade for only 
a fractional part of the full year of its existence. 

It would appear that in those cases where a taxpayer adopts a fiscal year 
:ifter incorporation. be files a return for a period of le s than 12 months, the 
act of the taxpayer is not less roluntary than a case irhere it elected to change 
its accounting period from a fisca to a calemlar year. There was no restrie- 
tioa on the act of the taxpayer. It did not even need the approval of the 
Commissioner. It could voluntarily elect for what period it would file its re- 
turn. If it elected to file a return for a period of less than 12 months, it was 
a return for the taxable year within the meaning of section 204(b). Its act 
was voluntary, aad in each ease the taxpayer had no other method of filing a 
return for a taxable period. In each case, of necessitv, it must file a retura 
for a period of less than 12 months, while in the case at bar the approval of 
the Commissioner is necessarr. 

It would appear that in those cases where the taxpayer adopts a fiscal year 
after incorporation, aad files a return for a. period of less than 12 months, the 
act of the taxpayer is as truly voluntary as where it elects to change its account- 
ing period from a fisca to a calendar year. Having due regard to the various 
statutes in which the term is used by Congress, I thial- the words "taxable 
year, " when fairly interpreted, mean taxable period, whether for 12 months or 
less. Any doubt or ambiguity regardiug the meaning of "taxable rear" has 
been removed ia section 200 of the Revenue Acts of 1924 aad 1926. By an 
express provision these Acts contaia net loss or relief provision somewhat simi- 
lar to those contained ia section 204(b) of the Act of 1918. 

The return of this taxpayer for the period from February 1, 1919, to December 
81, 1919, was required both by Act and regulatioas. It would appear reason- 
ably clear that that becaxue the time unit for the periods of the tax, and thus 
the taxable year. If there is doubt oa the subject it should be construed in 
favor of the taxpayer. The Acts of 1924 aad 1926 do aot explain or restrict 
the application of the Acts of 191S and 1921, but seem r;itber to explain a pro- 
vision in the former, the construction of which wa. doubtful. 

It is my conclusion, therefore, that the term "taxable year" iucludes a period 
of less than 12 months when a taxparer voluntarily, but subject to and with 
the approval of the Commissioner, changes its accounting period from a fiscal to 
a calendar year basis, and that the taxpayer is, therefore, entitled to apply the 
net loss sustained during that period against tbe net income for the fiscal year 
emling January 81, 1919. The ease of United States v. Carroll Chain Co. (8 
Fed. (2d), 529), in tbe District Court for the Southern District of Ohio, is in 
harmony with the conclusion herein reached. 

As the facts are not in dispute and the questions of law are held in favor of 
the plaintiff, the plaintiff is entitled to judgment for the amount set forth in 
the statement of claim, together with interest and costs. Aa order to that 
effect irill be signed when presented. 

SECTION 206. — C XPITAI GAIN. 

ARTIGLE 1651: Definition and illustration of capital 
net gain. 

REVEST:E ACT OF 192L 

Royalty payments fronx leases of. oil and gas lands in. Texas. (See 
G. C, II. 4209, page 116. ) 

8-, "i9' — 29 — 17 
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ARTzcLx. 16M: Partnerships, estates, . and trusts. 

RzvmNvz AcT oF zsaz. 

VII — 29 — 8810 
I. T. 2424 

0%ce Decisio~ 2891 (C. B. VI — 2, 175) is revoked, in view of 
Treasury Decision 4177 (page 134); and I. T. 1688 (C. B. II — 1, 87) 
and I. T. 1719 (C. B. II — 2, 4~i), which were modified by I T. 2391, are 
restored tc+ full force and e8'ect, the principle that, in the determina- 
tion of the period for which property has been held by a dececlent's 

estate for capital gain purposes, the period. during which the prop- 
erty was held by the decedent, shall not be included. being hereby 
aKrzned. 

PART II. . — INDIVIDUAI S. 

SECTiON 212. — NET INCOME OF IND'IVIDUALS 
DKI» INED. 

ARTICLE 28: Bases of coznputation. VII — 41 — 8%2 
T D 4215 

zNcoziE TAz — RzvENUE ACT os 1916 —. r»KczsxoN OF cozraT. 

1 33EoucTIONs — Accac 4L HAsIs — MCNITICN MANIIFAcTUEKa's TAx. 
A corporati»m that enters on its books as cash items accounts 

payable and accounts receivable and uses inventories in the deter- 
mination of income keeps its books of account on an accrual basis, 
and where it makes its returns for the yea. rs 1916 and 19%7 sub- 
stantially on the same basis the munition nianufacturer's tax paid 
in 1917 on profits earned in 1916 is a deduction from gross Income 
for the year 1916 under sections 12(a) and 19('d) of the Revenue 
Act of 1916. 

2. Dsczszou %'onLowKn. 

The decikion in Ubited States v; Aud»'rson. (209 I:. 8. , 422 (T. I). 
8899 [C. B. V — 1, 1793) ) followed. 

TREASVRY' DEPARTMENT) 
Orpzcz oF CoMzu. zsszoNER or INTERNAL RzvzNvz) 

Waek2ngton) D. C. 
To CoPectore of Internal Eevenee and» Others Concet'ned': 

The following decision of the District Court of the United States 
for the Xortherzi District of Ohio, Eastern Division, in the case 
of 2'he 3/22tn2num. Ca8tkige Co. , pla2nt2f)', v. Carl I». Eotstzahn, 
In&'viansalld and ae Collector of I&ernest Eevenue, is published for 
the information of internal revenue officers and others concerned. 

D. H. BLAIR) 
C~, nw'ee2oner of Intet nal Revenue. 

Approved September 25, 1928. 
A. AV. MEz, z. oN, 

8e retaitl of the Tt erat. y. 



[$212, Art. 28. 

DIsFRzcT CoURT oF THE I IEIIED . STATES FoB T~ NUBTHEBIE DISTRICT oE OHIO, 
Exs TEBE DIVIsIox. 

The Atrtmtrtrtrrt Castings Co. , fr'lairrttff, v. Carl I'. Routzahn, Irrdi rirlrrally antt 
as CIrlteetor of Inter&ral RererIrrc, rtefendarrt. 

[November 80, . 1927 ] 
opIIIIox. 

7 EsvsxHxvEB, District Jurlge: This action is to recover back taxes paid 
under protest. All jurisdictional conditions precedent are arlmitted. Jury 
trial has been Ivaived in writing. 'The . controversy involves the year in which 
should be deducted certain taxes ou munitions manufactured by plaintiff. 
The. ansv'er turns on the proper . construction of sections 12(a) and 18(d), 
Internal Revenue Act of 1916. This &ct vas passed a. nd became effective 
September 6, 1916. Durin the remainder of that year. plaintiff manufac- 
tured aud sold munitions from which it derived . certain proQts, the tax on 
Ivhich, at the prescribed rate, aggregated $246O7o. 68. It paid these taxes in 
July, 1917, end Included the satne as a deduction frotu its income return for 
the year 1917 iustead of 1916. The . Conunissioner of Internal Revenue later, 
upon auditing these returns, held that the tax should have been deducted 
from the income for the year 1916. The result of this transfer, together with 
certain corrections and credits for refunds, was an additional pavment of 
$146. 864. 40. amountin with interest to 8166, 910. 90, for which this actiou is 
brought. 

The case is subruitted partly on an agreed statement of facts and partly 
on oral and docuurentary testimony. The dispute between the partres is 
as to whether plaintiff's accounts during 1916 were kept upon an accrual basi. , 
and Ivhether plaintiff made its return disbursements. The facts on which 
this issue turns are not really in dispute. TIIe difference betweeu cou:sel 
turns rather upon an appreciation of Ivell-established fa. cts or Inferences 
properly deductible therefrom. 

In mv opinion, this case is in principle controlled&y C«! t'ted 8tates v. 4»dcr- 
son (269 U. S. , 422). The &listinction between that case and the present case is 
based upou slight differences in the facts, which are not controllin . One of 
the nrajor points then in dispute was whether section 12(a), deapite section 
18(d), requiretl munition taxes to be deducted from the year iu which thev 
were paid. It was strongly urged that the fourth paragralrlI of section 12(a) 
did so ! equire, and that the Irrovisions of section 18(d), authorizIng income 
returns to be made upon the. basis on which bool-s v, ere kept, i. e. , an accrual 
basi. -, . did not require the same to be deducted for tbe vear during wh ch the 
inc&one subject. thereto was being earned. It was held that if the return was 
made on an accrual basis, as is permitted by section 18(d), and not on the 
basi, of actual receipts and disbursements, the deduction should be made for 
the year in Ivhich the income was earned, anti uot in which it was paid. This 
major question of doubt. )(reing thus Input at rest, nothing now is left for deter- 
mination except whether plaintiff's books of account for the year 1916 were 
kept on an accrual basis and its income return nIade on that basis. 

Mv conclusion, briefly stated, is that plaintiff's books were so kept and its 
income return was so made, aud that its munition tax ou proffts earned. in 1'916 
was properly deductible from its inconIe for that year, even though not paid uut 1 
in 1917. The books are kept on. an accrual bast whenever entries are made of 
credits and. debits as the liability arises, whether then received or disbursed. 
In so keeping books, many entries will appear on the basis of actual receipts 
and disbursements. In a business of-any complexity, . bool-s must be so 1-ept in 
order to disclose correctly the actual state of business. In order to keep bool. -s 
on the basis of actual receipt+ and disbursements, credits yet to become due or 
obligations yet to be paid would have to be ignored. Likewise, in takin and 
entering inventorv, work ffnished hut not wold, or work in process, supplies 
requued but not yet used, could IIot be. included on a basi; showin added values 
not yet received. Plaintiff's books were. so kept. 

The a)retracts of counsel's ar. ument, and the opinion of Jlr. Justice Stone, in 
the Anderson ca. e, set forth fully the history of the lav as 'it bears on this 
controversy, and deals fullv with all considerations necessary to be considered. 
It would serve no useful purpose to. go over the same ground. Zt will be suffl- 
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cient to state plaintiff's present contentions as I understand them. Plaintiff 
admits tlat. r. its books were kept on a mixed basis, i. e. , partly of actual receipts 
arid disbursements and partly of accrued earnings and expenses. It contends, 
however, that its income return was made on the basis ot actual receipts and 
disbursements, as is provided in section 12(a); that section 18(d) confers 
merely an option on the taxpayer to make this return otherwise than on the 
basis of actual receipts and disbursements; that he exercised this option to make 
its return on this basis, correcting, for that purpose, such entries in its books 
as were in the nature of accruals; and that, having so exercised this option, it 
was not within the power of the Comndssioner of Internal Revenue to audit 
and correct its returns so as to conform the same to a return made on an 
accrual basis, as contemplated by section 18(d), even though its books of account 
uncorrected might have permitted a return on that basis. In support of these 
contentions are urged various considerations, of which only the most weighty 
reed be noticed. First, plaintiff, in its income return, declares that it is made 
on the basis of actual receipts and disbursements. Obviously, the taxpayer's 
declaration that his income return is being made in a certain way is not 
controlliing. This declaration must be tested by the actual facts. If these 
disclose that, in substance and effect, the return as well as the books is on 
another basis, the declaration must be disregarded. A basis of keeping books 
or of making a return can not be made other than what it actually is by the tax- 
payer's declaration. 

Secondly, it is urged that plaintiff's income return was compiled and. made 
in conformity to the practice and rulings prevailing under prior revenue laws, 
w. hen returns could not be made otherwise than on the basis of actual receipts 
and disbursements. Section 12(a) is substantially the same as the corresponding 
se"tion of the Revenue Act of 1918. Section 18(d) is a qualification of sec- 
tion 12(a), appearing for the first time in the Revenue Act of 1916. Prior 
thereto the law did not authorize a return otherwise than on the basis of actual 
receipts and disbursements. As will appear from the abstracts of arguments 
and the opinion in the Anderson case, the law was not susceptible of literal 
administration upon this basis. Consequently the taxing authorities had per- 
mitted the making of returns according to what is called a mongrel system. In 
other words, notwithstand'ing the law, the taxpayer was required to include 
accounts and bills receivable and enhancement of inventory by work in progress 
or completed and not sold as earnings, and was permitted to deduct therefrom 
bills payable and reserves and accruals established to tal-e care of liabilities in 
process of accrual but the amount of which was not yet determined. As books 
of account in all businesses of any magnitude or complexity were usually kept 
on an accrual basis, the law probably could not have been administered in any 
other way. Under that law, returns thus made were regarded as made on the 
basis of actual receipts and disbursements. Plaintiff, in making its income 
return for 1916, adopted and followed that system. The argument is that since 
what was done and accepted prior to the Revenue Act of 1916 as a return on the 
basis of actual receipts and disbursements, and since section 12(a) is the same 
as the corresponding section of the prior law, its present return, made in the 
same form under the Act of 1916, must likewise be regarded as made on the 
basis of actual receipts and disbursements. 

The argument is not without weight, but it was strongly urged in the 
Anderson case and was rejected. In substance, it is there held that section 
18(d) is a qualification of section 12(a), and not only authorized the income 
return to be made in conformity to the taxpayer's method of keeping his 
accounts, provided they reflected clearly the net income, but, indeed, required 
the return to be so made if the taxpayer was unable to make a return except 
on that basis, and also that when he elected so to keep his books and so 
to mal. -e his return, he was bound by that election and must apply it consist- 
ently to all the items entering into the return. Of the purpose of this section, it was said: "It was to enable taxpayers to keep their books and make their 
returns according to scientific accounting principles, by charging against income 
earned during the taxable period the expenses incurred in and properly 
attributable to the process of earning income during that period; and, indeed, 
to require the tax return to be made on that basis, if the taxpayer failed or 
was unable to make the return on a strict receipts and disbursements basis. " 
Such is plaintiff's situation. 

Plaintiff entered on its books accounts and bills receivable whenever a 
credit arose in its favor, regardless of the time when it might be received. It i~eluded in its inventory the increased value due to expenditures made in 
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connection therewith. For instance, this inventory shows finished castings, 
not sold, in the sum of $343, 792. 12; work in progress, in the sum of 37L742. 10; 
supplies and material on hand in large amounts. As I understand the situa- 
tion, all entries on the asset side of plaintiff's balance sheet are made strictly 
on an accrual basis, and this applied equally to its income return. Lil-ewi. -. c 
on the liability side are entered accounts payable, including unpaid labor 
a. nd accrued taxes. Reserves are set up for commissions, legal expenses, 
unadjusted claims, liability and other insurance, and taxes, aggregating 8818, - 
475. 89. Included in this aggregate is an item of $108, 006. 55 for Federal income 
tax. It is testified that no reserve was set up for the munitions tax, but it 
appears that plaintiff at that time questioned whether its product was of 
such nature as to be subject to that tax. 

Plaintiff's income return conforms to its books as thus kept, with certain 
limited exceptions. It did not deduct in its return the full reserve of $108, - 
006. 55 set up for Federal income tax, but only the amount of taxes actually 
paid durin the year 1916. It did not deduct all of the other amounts set 
up as reserves. It may even be conceded that the other reserves were dis- 
regarded, except so far as actually used or necessary to discharge liabilities 
actually paid during 1916, or the amount of which was definitely ascertained. 
The fact remains, however, that plaintiff's books were kept and plaintiff's 
return was made substantially upon an accrual basis. It is probable that 
plaintiff could not have made an income return on a strict basis of actual 
Ieceipts aud disbursements. Section 13(d), as was said in the A. nderson case, 
was enacted to meet this situation. Its effect is to compel a departure from 
the practice followed prior to 1916, whenever the taxpaver keeps his books 
or attempts to make his return otherwise than on a strict basis of receipts and 
disbursements, or when he is not able to mal-e it in that way. An election 
results from what is done, notwithstanding the taxpayer may disclaim any such 
intention. 

As I understand the facts of the Anderson case, they were not substantially 
different from the facts of this case. The difference most strongly stressed 
is that in the Anderson case, a reserve, beginning with September, 1916, was 
in fact set up to tal-e care of the munitions tax. But in the Anderson case that 
reserve was closed out by entrr made December 81, 1916. A distinction can 
not be based upon an entry thus made and later corrected and a mere failure 
to make any entry at all. The controlling facts of the two cases are the 
same. 

It results from these views that judgment, with costs, should be entered 
for the defendant. Findings of fact were requested and will be made. 
Judgment will be withheld so as to permit the findings to be settled in con- 
formity to District Court Rule 84. All proper exceptions w. 'll be allowed. 

ARTIcLE 23: Bases of computation. VII — 43 — 8962 
T. D. 4229 

INCOME TAX — I'EVENUE ACT OF 1913 — DECISION OF COURT. 

DEDUcTIox — Loss HEDGING CONTRACTS — Vt HEN DzoucTIBLE. 
%'here a dealer whose books are kept on the basis of cash receipts 

and disbursements contracts to sell grain for delivery in December, 
1920, or any month thereafter at the opt on of the buyer and against 
this sale enters into a "hedging" contract for the purchase of grain 
for delivery in December, 1920, the two contracts are separate trans- 
actions and a loss resulting from the closin out of the "hedging" 
contract in 1920 is deductible in that year and not in the vear 1921 
when grain v. as delivered under the selling contract pursuant to 
the buyer's election, 

TREASURT DEPARTMENT 
OFFIcE QF C02L3IIssloNER oF INTERNAL REFENUE~ 

ll'axing ton, D. O'. 

To Conc«tors af Interna7 Eevenue and' Others Concede«t: 
The following decision of the District Court of the 1:nited States, 

Northern District of Illinois, Eastern Division, in the case of I- di«arg 
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E. Bacon, &rein Co. v. 3fabel O'. Ifeineofce, C'objector of. Internal Eeee- 
viue is published for the iiiformatiori of intei nal reveiiuz w@cers ltd 
others concerned. 

D. H. BX. Arm, 

C'ommsihH oviev of Internal Revenue. 
Approved October10, 1998. 

A. W MLS, o~, 
. 8ecretor~y' of tom Treasu~ y. 

DISTRxcT CoURT oF THH UNITKD STATES, X()RTMBRN Dzsrurc- isF ILLzmois, 
RxsTERiv DrvisxoN. 

Edicard R. Itacire -Grains Co. , a iffortioratlem, plaiiitiff. , v. Ifabiel 6. Raineall, 
Collector of 1uternal Revenue for tlie First District of IIHiicis, . defendant. 

[May 20, 1928, J 

OPIiVIOiu 

WALTH4 C. LrNOLRv, . District -Zud~~. : Plaintiff seeks to recover additional 
Income tax assessed and paid for the year 1921 in the sum -of $27, 722. 89. Xhe 
proper steps preliminary to such a suit have been taken. The sole iluestion 
involved is whether a deduction of $80, 272, 8? should be subtracted irom the 
income for the pear 1921, as coiitended by plaintiff, or from . that for the year 
1920, as contended by the defense. 

Plainiiff is a cash grain dealer in the city of Chicago. In August, 1920, it 
had sold for future delivery 890, 000 busliels of "cash" oats for delivery m 
December, 1920, or any such month theiwafter as the buyers might elect, and 
at the end of the year 826, 000 bushels were as yet undelivered. On August 80 
plaintiff purchased on the Chicago . Board of Trade 880, 000 bushels of oats to 
. be delivered in December. This ivas what was known as. a December "future, " 
and. was int~nded as a "hedge" against plaintift's sale of "cash", oats for 
December, or later delivery. Under the rules of the board of trade it was 
xiecessary to-close out . this purchase. of December. oats prior to. the end of . that 
month. Accordingly, on November 22, fearing that there would be a further 
loss on this "futuim" contract, plaintiff closed out its "hedge" -at a loss of 
$80. , 272. 87. The buyers . Of . the ". cash" grain exercised their wption to receive 
their oats in the year 1921. The loss of $80, 272. 87 was charged upon plaintiff's 
books as an advance upon the "cash" eats not then delivered, and carried 
as such until the delivery of the oats in 1921, whereupon 't was deducted 
from the profit of the "casli" oats transaction. Plaintiff contends that the 
sale of "cash" oats anti the "hedge" were to all intents and purposes one 
indivisible transaction and that therefore it was proper not to deduct the loss 
upon the future contract 'in returning its in&. ome ror the year 1920, but to carry 
the same over as one of its costs of its "cash" oats delivered in 1921. Defend- 
ant contends that the transactions were separate, and that the loss upon the "hedging" contract actually occurred in the year 19O0 and if deducted in 
making an ineoine tax return should ihave beeu . deducted in that year and not 
in the -succeeding year. 

Income taxes are, under -section 200 of the Revenue Acts of 1918 aud 1921, 
computed upon either a . calendar-year or a fiscal-year basis. Section 212 pro- 
vides that the income. shall be. computed upon ihe basis of the taxpayer's actual 
accounting period, tiscal or calendar as the case may:be. Section 284 provides 
that there shall be allowed as deductious from the gross incorae all. of the ordi- 
nary or necessary expenses paid or incurred during the taxable year. A. notlier 
section provides for the deduction of losses sustained during that year. Under 
section 200, paragraph 4, the terms "paid or incurred" and "paid or accrued" 
are to be construed according to the method of accounting. That of the plain- 
tiff was a cash basis, and under the statute it was bound to take as deductions 
all of the ordiiiary. and necessary expenses paid during the taxable year, or all 
losses sustained during the taxable year, if at all, during that year It is 
apparent from these provisions that the income t;ix is computed upon the actual 
receipts during a certain year, Iess the deductions actually paid durmg that 
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year, and that the net income upon which the tax is to be computed is the 
actual net cash income for the particular 12 months of the taxable year. Xoiu- 
ing appears in the statute changing the rule that where accounts are kept upon 
a cash basis receipts may not be accouuted for in any year other than that in 
which received, or deductions made iu any year other than in the year in 
which they were actually sustained. In other words, the tax is an annual tax, 
aud tbe true accounts of each year are subjected to the tax. Each yearly 
period must stand by itself. It would seem, therefore, that a tuxparer who 
mal-es his return upon a cash basis may not depart from such method so as to 
deduct some items not actually paid out, or to carrv over actual losses to 
another year, and thus distort his iucome for a single year. 

The court fiuds it impossible to agree that tbe "future" sales and the "hedg- 
ing" contract closed out iu different years should be treated as oue imlivisible 
t;ansaction. It may well be that the "hedging" contract wus made for the 
express purpose of preventing speculatiou, but it was an independenu contract, 
The dates of maturity of the two contracts were uot contemporaneous; they 
were closed out in different years; identity of quantities aud dates does not 
appear; the actual loss was sustained in the year 1920, and the iuere fact that 
the "hedgiug" contract was entered into for the purpose of preventing specu- 
lation is immaterial so far as the actualities are concerned It may well be 
that a hardship has accrued to the plaintift because of this a. Sessmeut, and 
because of the. refusal of tlie Commissioner to transfer the loss incurred in I!i"0 
to the year 1921, but the situation might easily be reversed. If the "future" 
contract had beeu closed out at a profit and the "cash" transactious at a loss 
the hardship upon the phiiutiff wouhl not exi t. Taxes can not be based upon 
toe contingencies of the market Wiu or lose, ta~es must be computed, under 
the statute as Cougress has enacted it, upon an annual basis. 

Reference is made to tlie ruling made by the Department concerning open 
"hedge" contracts, but the situations are in no wise parallel. Iu those refer- 
ences the -hedging" cortracts are at the end of the year open and undeter- 
mined. Rightfully they should be carried over to the succeeding year, aud the 
actual los. of profit iletermined oulv ivhen the "herl ing" contract is closed. 

The court finds that there is no ground for the imovery of the tax. Judg- 
ment will be entered for the defendant in bar of plaintiff's action and for costs. 

SKCTIOX 213(a). — GROSS Ib COME DEFINED; 
IXCLUSIOY S. 

MTicnE 81: YVhat included in gross income. lIII-o S-3707 
T. D. 4171 

INCOME T~ — REVENUF ACTS OF 1917 AIID 1918 — DE'CISIOX OF COURT. 

1. INCOME — MINEB 'LL LEAsE — AMouNTs REcEIvED BY. LII'E BENE- 

Amount. received by a life beneficiary under a. testamentary 
trust as a distribution. of the proceeds from a contract made bl 
the testator before Jlarch 1. 1918. which gave the right for a term 
of years to enter upon land and raise and sell the underlyin 
coal, are in part taxable income, although under the law of the 
State where the propertv is located the contract effects a sale of 
coal in place. 
2. Jmm&iEVT ~ED. 

The judgment of the district court (20 Fed. (2d), 139 (T. D. 
4058 [C. B. VI — 2. 178]) l is atfirmed 

TREASIIRY' DEPARTS E'XT. 

OFFICE OF COMBXISSIoiiR OF LATERAL REVFXt E, 
[Vashinejton, D. C. 

To CoNectors of Interne/ Revenue ani( Others Concei~ten': 

The following decision of the United States Circuit Court of 
Appeals for the Third Circuit, in the case of E'ate O'. Rosenberyer, 
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ptat'ntig in errot, v. 8takely D. iVcCaughn, CoZZector of Internal 
Eevenue, defendant in error, is published for the information of 
internal revenue oKcers and others concerned. 

H. F. MIREs, 
ActinfI Cornmis8ioner of Internat Revenue. 

Approved June 20, ]. M8. 
A. W. MEI. LoIv, 

Secretartf of the Trea8ury. 

UNITED STarxs CIRGUIT CoURT oF APPEALs Fon THE THIRD CIRGUIT. 

Kate W. Rosenberger, ptatrstiff in. error, v. Blakely D. 3teCattgttn, Collector of 
Internal Recense, defendant in error. 

In error to the District Court of the United States for the Eastern District of Pennsylvania. 

[March 8, 19o&. ] 
OPINION. 

WOOLLEv, Circuit Judge: Kate W. Rosenberger brought this suit in the 
district court to recover amounts exacted as additional taxes for the years 1917 
and 1918 under provisions of the Revenue Act of 1016, as amended by the 
Revenue Aet of 1917 (89 Stat. , 750, 757), and the Revenue Act of 1918 (40 
Stat. , 1057, 1065), respectively. The court, on an aifidavit of defense in the 
nature of a. demurrer filed to the plaintiff's statement of claim, gave judgment 
for the defendant. The plaintiff then sued out this writ of error. The facts, 
admitted by i. he pleadiugs, are as follows: 

In 1881, Francis VI eiss, owuing a tract of land in Luzerne County, Pa. , under- 
laid with coal, entered into an agreement with the Alden Coal Co. , a corpora- 
tion, whereby, in consideration of monthly rents reckoned on coal raised and 
price realized at the breaker, he demised to the company all the coal in the 
veins with the right to e~ter upon the land and carry on mining for a term 
of 00 years. In 1888, We ss died. By his will he directed his trustees to 
collect the monthly rents due his estate under the lease and pay them to his 
seven chndren in equal parts during their respective lives, with remainders 
over, and on the expiration of the term, or the earlier exhaustion of the veins, 
to sell and convey the land for sums which thereafter should form a part of 
his residuary estate. Duriug the years 1917 aud 1918 the trustees received 
the rents and in the amIual distributions made payments to the plaintiff which 
she omitted from her tax returns for those years. The Commissiouer of 
Internal Revenue, on review, iucluded theru in a ucw computation and increased 
her net taxable income by that portion of the payments made to her which 
represented the difference between the total amount she received and the 
capital value as of March 1, 1913, according to the rule for determining income 
from miuing laid down in 5 erc Creek Coal Co. v. Lederer (205 Fed. , 483 [T. D. 
8562, C. B. III — 1, 192]), and assessed additional taxes. 

This case had its rise in the tax problem — at one time troublesome to Congress 
and later troublesome to the courts — of separating capital from income in gross 
returns from minin minerals, a part of which, from the very uature of the 
source, is a!ways capital and the balance — whatever the amount and however de- 
termired — is income. (Seto Creek Coal Co. v. Lederer, 205 Fed, , 488, 485. ) The 
applicable sections of the cited Revenue Acts addressed to that problem (section 
2(a), section 5(a) 8 of the Act of 1916, and sections 218, 214(10) of the Act of 
1018) provided that net income shall include "gains, profits and income 
from. busine. s, trade, commerce, or dealings in property growing out of the 
ownership or use of or interest in real or personal property, also from interest, 
rents * " * or gains or profits and income derived from any source what- 
ever, " subject only to certain deductions, among which, in the case of mines, is a 
reasonable allowance for depletion. 

Reading these provisions on the transaction of her father, from which for 80 
years she had received large pavmenis, the plainti!f maintains that the sums so 
received were neither income derived from the use of capital (IIeiner, Collector, 
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v. Beatty, 17 Fed. (2d), 748 [T. D. 4021, C. B. VI — 1, 189]), nor income from 
conversion of capital assets (Merchants Loan d Trust Co. v. Smietanl'a, 255 
U. S. , 509 [T. D. 3178, C. B. 4, 84)), nor income in any other sense of the 
Rerenue Acts, but were in fact and law deferred parments of the purchase price 
in a sale of her father's property. 

Although the instrument by which V e ~~ gave another a right to enter upon 
his land and raise and sell the underlying coal is entitled a lea:e. bv which in 
terms he demised named premises for a term on axed rents v;ith the right of 
distress reserved in the event of a breach of the rent covenant. and contains the 
legal characteristics of a demise and none of the characteristics of alienation, 
the plaintiff says, quite correctlv, that under a long line of Pennsylvania de- 
cisions, of which the leading ones are Sanderson v. Scranton (105 Pa. , 469) and 
IIosack r. Grill (18 I'a. Sup. Ct. , 90), an in. trument such as this, though nomi- 
nally a lease, is in law a sale of coal in place. She maintains, therefore, that 
this rule of Peimsylvania property laid down by the highest court of that State 
is binding on Federal courts (Bucker v. Cheshire Railroad Co. , 125 U. S. , 555, 
583; Pennsylvania r. Wheeling d Belmont Bridge Co. , 18 How. , 518), and 
operates to exempt the payments in question from taxation under Federal 
Revenue Acts. 

It is established beyond question that the law of the State in which property 
is situated governs Federal courts in many things; in descent, alienation, and 
transfer, and the effect and construction of wills (DeVangh, n v. IIutchinson, 165 
U. S. , o66); but whether it governs the Federal Government in the performance 
of its sovereign power to levy taxes is another question, and is the precise 
question here. 

True, State decisions sometimes control Federal legislation — for instance, iu 
determining a deduction allowed by the Federal estate tax; but that i. because 
of the express prorision — or permis. . ion — of the Federal Act, which authorizes 
deduction of such charges as "are allowed by tbe laws of the jurisdiction under 
which the estate is being administered. " (Lcderer v. northern Trvst Co. , 262 
Fed. , 52. ) But whether the Federal Government is limited in its selection of 
subjects for taxation by rules of State courts in respect to property within the 
State's jurisdiction is another matter and it is one on which the Supreme Court 
in Fon Brambach r. Sargent Land Co. (242 U. S. , 503, 5[8) did not feel called 
upon to pass, although the question there, like the one here, was whether royal- 
ties or rents were income, and the mere following of the State rule would have 
been an easy way to decide the question. In that case a Minnesota contract of 
"lease" substantially like the Pennsvlvania contract of "sale" in this case 
was under consideration. That contract of lease, as the Supreme Court noted, 
was of a class adjudged by the courts of 3linnesota and other States to be a 
lease as distinguished from the opposite holding by Pennsylvania courts that it 
is a sale. After quoting the reasoning of Minnesota courts on such instruments, 
the Supreme Court said in respect to its dutv to foRow the State rule:- 

"These conclusions of the Supreme Court of Minnesota are not only made 
concerning contracts in that State, such as are here inrolved. but are supported 
bv many authorities. Ordinarily, and as bet~«een private parties, there is no 
question of the duty of the Federal court to follow these decisions of the Minne- 
sota Supreme Couit, as a rule of real property long established by State de- 
cisions. ' * * Whether in considering this Federal statute we should be 
constrained to follow the established law of the State, as is contended by the 
Govermnent, we do not need to determine. The decisive question in this case is 
srhether the payments made as so-called roralties amount to income so as to 
bri~g such payments within the scope of the Corporation Tax Act of 1909. " 

Such bein the question, the Supreme Court itself construed the instrument 
there in question in order to determine whether the payments that were made 
under it were proceeds of sale, capital or income. wholly aside from the 
construction which the Ninnesota courts had placed upon instruments of that 
kiml and solely because of the nature of the payments themselves, the Supreme 
Couri, as v-e read its opinion, held that tbe instrmnent there in question did 
not effect a sale of the property; that is, of tbe ore inplace ((, nited States v. 
Bir«abil; 1Iining Co. , 247 U. S. , 116, 126), and thai the moreys derived from 
mining and paid under the instrument were not conrerted capital, but were 
royalties or rats, and as such were income, proper to be included in measur- 
ing taxes under the applicable Rerenue Act, within the rule of Stratton's Inde- 
pendencc v. IIowbmt (281 U. S. , 399) and Stanton v. Baltic JIining Co. (240 
U. S. , 103). Reverting to the plaintitX's contention that all parments sbe had 
received under the instrument here in question v. ere tax free because they were 



part payments of the purchase price of property sold prior to bfarch 1, 913, 
still — always l. -eeping iu view the nature of mining, the source of the proceeds- 
we think each payment represented. in some measure both capital aud incre- 
ment, . capital because it, stood in the place of coal and increment because in 
the payments running through 99 years iuterest on the capital must, inevitably 
have been included, , and, that this increment or interest was a gain "derive&i" 
within the. generalization of the statute "fiom any source whatever" and was 
income in substantially the sense of. New erects Coal Co. v. Lederer (295 Fed. , 
433). . The plaintift cau very properly demand that the capital included in her 
proceeds from mining shall not be taxed. (United States v. Lndey, 274 U. S, . 
296 [T. Ia. . 4046, C, B. VI — 2, . 167]; Net Creek Coal Co. v. Lederer, supra. ). But 
when. the capital in the proceeds has been determined and set aside the balance 
is income and. is the very thing. on which the Government lays its hand. and, 
exacts a tax. (Stration. 's Independence v. II'. bert, 231 U. S. , 399;. Stanton v. 
Baltic 3fining. Co, 240 U. S. , 103; I". on Bautnbaeh v. Sargent Land Co. , 242 
U. S. , 503; United, States v. Bi@-abik 3tining Co. , 247 U. S. , 116, 125, 126; Cold- 
tteld Consolidated. 3Xines Co. . v. Scott, 247 U. S, 126. . ) Though in her briefs 
the plaintiff attacl's the calculation. of income thus included in the payments, 
nowhere in lier pleadings below or in her assignments of error here has she 
questioned the calculation. We must therefore assume, follosviug; as the Com- 
missioner did, the rule of New Creek Coal Ca. v. Lederer, supra, that. the sepa- 
ration of capital. from income was properly made and thai the income found 
and included'as net taxable income was properly determined and taxed. 

The judgment of the district court is affirmed; 

ARTlcrE 81:. What included in gross income. 

REVENUE ACT OF 1921 AND PRIOR' ACTS; 

Amount received for breach of contract to marry. (See 6. C. N. 
4M8, page 185. ) 

ARRTTcz. z 31:. What included in gross income. 

REVENDE ACT OF 1921 AND PRIOR, ACTS. 

Amount received for breach of contract to marry. (See I. T. 2422, . 
page 186. ) 

ART1CLE Bl: What. included. in gross income. . 

REVENUE ACTS OF 1918 AND 1921. 

VII — 33 — 38or1 
6. C. M. 4606 

One-half of the net railway operating. income in excess of. 6 per cent of the value of railway property held for and used in the serv- 
ice of transportation, which is recoverable. by and required to be 
paid to the Interstate Commerce Commission in accordance with the provisions. of section lo. (a) 6 of the Interstate Commerce: Act; as amended. by the Transportation Act of 1920, never in fact forms a part. of the railroad company's gross income. That part of the 
earnings which is required: to. he paid. over to the interstate Com- 
merce Commission apparently belongs to the United States at the. 
time it is earned. It is improper, therefore, to treat. the liability for "recapture" amounts as an ordinary and. necessary business 
expense which is deductible in computing net income. The proper treatment is to:exclude such amounts from, gross income; It is recommended. that I. T. 2309 (C. B. V — 2, 164) and Office. Decision 989: (C. . B. 5, 219). be revoked. 

An. opinion is requested in regard to the case of the M. Railroad 
Co. for the taxable years 1920, 1921, and. 1822. The taxpayer: s hooks of account are kept on the accrual basis, and:the question involved is 



the proper treatment for income tax purposes of the liability for 
"recapture" amounts as determ. ined by the Interstate Commerce 
Commission in accordance with the provisions of section 15(a)6 of 
the Interstate Commerce Act, as amended by the Transportation Act 
(41 Stat. L. , 489), which provides as follows: 

If, &mder the provisions of ibis section, any carrier receives for any year a 
net railway operating income in excess of 6 per -centum of the value of the 
railwa~ property held for and used by it in the service of transportation, one- 
half of such excess shall be. placed in a reserve fund established and maintained 
by such carrier, and the remaining one-balf thereof shall, wi&bb& tbe inst four 
months following the clos of the. period for which such:computation is made, 
be recoverable by and paid to the commission for the purpose of establishing 
and maintaining . a:general railroad c&&ntingent fund . as hereinafter described. 
/or the purposes of this paragraph the value of the railway property and the 
net railway operating income of a group of caniers, which the commission 
ilnds are under common control and management and are operated as a single 
system, shall be computed for the. system as a whole irrespective of tbe separate 
ownership and accounting returns of the various paris of such system. In 
the ease Of any cairier whi&h 'has accepted the provisions of section '20&1 of 
this amendatory Act, the provisions of this paragraph shall not 'be applicable 
to tbe income for any perio&l prior to 8eptember 1, 1920. The value of such 
railway property shall be determined by the commission in the manner provided 
in paragraph (4). 

In pursuance of. the above-stated provision, the Interstate Cori- 
merce Commission determined the value of the taxpayer's property 
used for transportation purposes, as well as the net railway operating 
revenue, anal on June —, 19&5, notified the taxpayer of tliat fact and 
. asserted liabilities of r a", dollars for the year 19o0, 2x dollars for 19o1, 
and, 5z dollars for 1MB. 

It is stated that the taxpayer followed the general custom of other 
carriers and did not accrue its liability under the . Vct for the years 
in question, but on October — 1924y and July —, 1925, it transmitted 
to the Director of the Finance Bureau of the Intei&ate Cominerce 
Commission its checks for 8x dollars and x dollars, respectively, in 
partial payment of its liability. In the'first letter the taxpayer stated 
as follows: 

This is a payment under protest and subject to adjustment to basis of prop- 
erty valuation now being made. The schedules on ivhich the pavment is made 
do not represent the true value of the property, and this payment is tendered 
only to escape penalties threatened. 

In, the second letter it was stated. : 
This payment is made under protest and is subject to adjustment to basis of 

property valuatioL& . to be later determined. The values on which recapture &al- 
culations are made do not represeut . the true value of . property and payment 
based thereon is only made to escape penalties and pending the fixing of a more 
accurate basis. 

Information has been received from the Bureau of Finance of the 
Interstate Commerce Commission that the protest is still pending, 
and that no final determination has been made of the valuation of the 
raihvay property and the amounts due under the recapture clause. 
The taxpayer filed amended income tax returns for the years 19o0, 
19ol& and 1922 on December 15, 1926, and deducted as its liability 
under the Act Va:dollars, 2x dollaTs, . and 5, r dollars, respectively. 
'Subsequent to the above-inentioned date a Acid exanunation of its 
returns for the years 1920'to 1925, inclusive, divas made by a revenue 
agent, anti hc. alloived t' he amounts actually paid as deductions iu the 
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years in which such amounts were paid, and disallowed the deductiolis 

as made by the taxpayer on its amended returns. 
In I. T. 2300, supra, involving the question as to when the recapture 

amounts provided by section 15(a) should be accrued, it was held as 

foHows: 
In the case of railway companies the income of which is computed on the 

accrual basis there shall be treated as an accrued liability at the close of the 
taxable year only the amount shown by the books of account to be payable to 
the Interstate Commerce Commission at that time in accordance with section 
15(a) of the Interstate Commerce Act zs amended by the Transportation Act 
of 1920. The amount payable to the Interstate Commerce Commission becomes 
an accruable liability and a deductible item in the year in which determination 
of the amount of the liability is made. (O. D. 989, C. B. 5, 219, amplified. ) 

In section 15(a) 5 of the Interstate Commerce Act, as amended, it 
is specifically provided that inasmuch as it is impossible to establish 
uniform rates without enabling some carriers to receive a net oper- 
ating income substantially and unreasonably in excess of a fair return 
upon the value of their railway property held for and used in the 
service of transportation, any carrier tchich receives sMch an, income 
so in excess of a fear retu. n, shall hoM sich part of the excess, as 
hereinafter prescli7ed, as trustee for, and skuld pay it to, the United 
States. 

In the case of the Dayton-Croose Cree)a Rai7noay Co. v. United' States 
(263 U. S. , 456, 44 S. Ct. , 169) one of the questions involved was 
whether the recapture clause resulted in the confiscation of property 
without due process of law in violation of the fifth amendment to 
the Constitution. The opinion of the court, delivered by Chief 
Justice Taft, reads in part as follows: 

'lre have been greatly pressed with the argument, that the cutting down of 
income actually received by the carrier for its service to a so-called fair return is 
a plain appropriation of its property without any compensation; that the income 
it receives for the use of its property is as much protected by the fifth amend- 
ment as the property itself. The statute declares the carrier to be only a 
trustee for the excess over a fair return received by it. Though in its posses- 
sion, the excess never becomes its property, and it accepts custody of the 
product of all the rates with this understanding. It is clear, therefore, that 
the carrier never has such a title to the excess as to render the recapture of it 
by the Government a taking without due process. 

In view of the foregoing, it seems that the one-half of the net rail- 
way operating income in excess of 6 per cent of the value of railway 
property held for and used in the service of transportation, which is 
recoverable by and required to be paid to the Interstate (. 'ommerce 
Commission, never in fact forms a part of the railroad company's 
gross income. That part of the earnings which is required to be paid 
over to the Interstate Commerce Commission apparently belongs to 
the United States at the time it is earned. Such earnings constitute 
a, revolving fund under section 15(a)10 of the Interstate Commerce 
Act, as amended, which is administered by the commission. The 
revolving fund is used in furtherance of the public interest in railway 
transportation either by making loans to carriers to meet expendi- 
tures for capital account or by purchasing transportation equipment 
and leasing it to carriers, and any of such fund not so employed is in- 
vested in United States obligations or placed in United States deposi- 
taries. If the taxpayer desired to obtain a loan through the commis- 
SiOII it WOuld b() ill the same p()sitioli aS any other carrier seeking to 
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obtain a loan. It is improper therefore to treat the liabilitv for 
"recapture" amounts as an ordinary and necessary business ezpense 
which is deductible in computing net income, as was held in I. T. 2300 
and 0$ce Decision 989. The proper treatment is to exclude such 
amounts from gross income. 

A taxpayer. however, subject to the provisions of the recapture 
clause, will not for income tax purposes be permitted to exclude 
from gross income the liability for "recapture" amounts which it 
does not admit or refuses to pay. It can not deny the liability when 
dealing u 'th one branch of the Government and secure the benefit of 
such liability when dealing with another branch. 0 here only a 
part of the liability is paid or admitted and a protest as to the bal- 
ance is file, only that portion. of the liability actually paid or ad- 
mitted ma' be excluded from gross income. Such amounts actually 
paid, and which with the approval or consent of the Interstate Com- 
merce Commission were designated by the tazpayer as applying to 
specific taxable years, accordingly, may be ezcluded from gross 
income for the years as designated. 

Any amounts paid to the Interstate Commerce Commission which 
were not designated by the taxpayer as applying to any particular 
year or years must necessarily be allocated to the various years by 
assigning to each year that proportion of the total amounts paid 
which the amount of liability asserted by the Interstate Commerce 
Commission for that year bears to the total amount of liability as- 
serted for all years. 

It is recommended that I. T. 2300, supra, and ORice Decision 989, 
supra, be revoked. 

C. AI. CIIArEsT, 
General Counsel, Bureau of Internal Eerenue. 

ARTIOLE 51: When included in gross income. VII — 38 — 3903 
T. D. 4204 

INCOME TAX — REVENI. E LCT Ol 1918 — DECISION OF COURT. 

INcoME — Smz — Ilgwu. Esn Tz — DEFzazzn PAYhfENT6 — CASH B&sIs- 
WHEN GMN Is TkxhBLE 

Where a taxpayer whose accounts were I-ept on the basis of cash 
receipts and disbursements entered into a contract in 1919 for the 
sale of real estate, pursuant to the terms of which 2Q per cent of 
the purchase price was paid upon the execution of the contract 
and the balance vvas paid upon delivery of the deed in 1920 in 
cash and by a mortgage of the property securing one-half the pur- 
chase price, the gain derived from the sale was taxable income for 
the year 1920. 

TREASIIRY DEPARTMENT) 
OFFICE oF COMMISSIONER oF INTEHÃaL REVENUE, 

Washington, D. C. 

To Collectors of Internal Revenue a»cl Others Concerned: 

The following decision of the District Court of the United States, 
DistI jct of MHI'vland, in the case of Gideon N. htieff et als. . Execu- 
tors uncler the Will of C/uu les C. Sties, Deceased, v. Tait, Collector of 



Znternol. J&, 'eE&entre& is published for the iliformatioEI of interlial reve- 
'IIIIe oScers lRIId others conccrlled. 

H. F. Mrllxs& 

. Acct'&rsg C"omnnisst'oner of Inferltal ZeeenEse, 

Approved September 6, 1928. 
Ouoxx L. MIEI. s& 

Acing S'e~eftsTy of the Tretrsztry. 

DIsTRIcT COIERT OF Txxx Ul&&ITRE& ST'ATRs Esca THE DIRTREGT OF M~~ivl&. 

&'deon X. S'tieff, Ida, f&. S. Alford, ENwtn C. IIaetjrr, I&&senators linda the 
VA'll of Charles C. Stleff, Deceased, v. Galen L. T'ait, Collector of Internal 
Zeven»e. 

'[April 20, 3. 928. ] 

ORES-lciV. 

CozxMi&. &v, D'istrict Zudge: The question for determination 'in this proceecling 
is whether the gain arising froiu a sale of redl estate is taxable under the 
Reveiiue Act of 1918 as of:the year in v;bich the contract . of -sale was made, 
or as of the year in which the transfer was completed, only . a small portion of 
the purchase price being . paid at the time the contract was made, a substantial 
payment being made at the date of conveyance and the balance of . the pur- 
chase price being then secure&I by mortgage. 

The facts which:give rise to the. present controversy are as followsE. On Xavem- 
ber 11, 1&19, the taxpayer entered into a written:contract Xor the sale of certain 
real estate for $100, 000, pursuant to the terms of which $2, 500 was paitl to 
him in . cash on the signing of ibe contract, the 'l&alance I&ayable on April 11, 
1920, in the amount of $47, 500 in cash and $80, 000 by purchase moiley:mortgage, 
payable in two installments of g25, 000 each in three and five yea&rs, respectively, 
from the date of the mortgage. Tbe contract was carried out iu accordance 
with its provisions and as a. result the taxpayer realized a gain of $88, 922. 05. 
Jn his individual income tax return for the calendai' year 1919, he included 
this gain, setting it oif against certain losses that he had incurred. Therefore, 
in bls return I' or tbe calendar year 1920, be did not include it. On May 20, 
1923, . the taxpayer died. On March 26, 1925, the Commiss oner of Internal 
Revenue notified the plaintifts, the w&xecutors of the estate of t'he:deceased, 
tliat . the aforesaid gain should have been reported in his return for the vear 
1g20 instead of that for 1919, anti tba. t a deficiency in the amount of $29, 814. 93 
for the year 1920 . had been determined against the taxpaver. In due course, 
the plaintiffs appealed from tliis determination of the Commissioner oi' Internal 
Revenue to the Board of Tax Appeals, which Board„on October 30, 1925, 
rendered its decision, sustaining fhe Comllissiouer. (AI&peal o'f 'Gideon Stieff 
ct al. , Estate of Charles C. Stieff, deceased, " B. T. A. , lit)9. ) Thereupon, the 
aforementioned deficiency was assessed agains't 'the Stieff -estate for the year 
1920. It was paid by the plaintiffs imder protest and claim for reflmd thereof 
duly filed, which claim being relected, lhe plaintiffs brought the 'present suit 
for recovery of the amount Ro paid. 

The Revenue Act of 1918 (40 Stat. , 1057) governs m this ease. Section 210 
o f this Act imposes a tax upon the "iiet i ncome " of every individnat In 
section 212(a) such net:inc&ane is defined as ". gross income as defined in 
section 213, " less allowable deductions. Section 213 thus defines gross inconie: 

"That for the . purposes of this title . (except as otherwise provided in section 
233) the term 'gross income '— 

"(a) Includes gains, profits and income derived from * * * sales, or 
dealings in propel'tv, whether real or personal, growing out of the owner- 
ship or use of or inter~ in such property; 

There is no question that tile:profit Teali&zed by MT, Stieff -is . to 'be. regaxded as . taxable Income. The sole question is as of what year is it taxable. In 
short, ls it taxable as of the time when actually received, or may it be-con- 
sidered as having been received at the:time when equitable ownership cn:tbe 
property out of which the gain was realized passed from the taxpaver to 
the purchasert 
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important to note that Mr. Stick'f's books were kept on a cash rec&ipts 
und disbursements basis and not on an accrual basis. That is, no receip&s were 
entered until actually paid in cash or its equivalent. ; and disbursements, like- 
wise, were only entered when actually paid out. The regulations of the Com- 
missioner of Internal Revenue recognise these two distinct methods of book- 
keeping, and although in 1019 and 1920 there appear to have been no specific 
i»ilings issued by the Commissioner on this question, in 1921 there were such 
rul:n„s, construing the provisions of the law as follows: 

ltegu1ations 45, article 22: "Co&rri&utation, of wei inconie. — Net income must 
be computed with respect to a fixed period. Usually that period is 12 months 
&and is known as the taxable year. Items of income and of expenditures which 
as gross i»come and deductions are elements in the coniputatian of net income 
need not be in the forril of cash. It is sufficient that such items, if othei~vise 
properly included in the computation, can be valued in terms of money, , The 
tinie as of which any item of gross income or any deduction is to be ace&»mted 
for must be determined in the light of the fundamental rule that the computa- 
tion shall be marie iu such a manner as cles. rly reflects the taxpayer's income. 
If the method of accounting regularly employed by him in keeping his books 
clearly reflects his income, it is to be followed with respect to the time as of 
which items of gross income and deductions are to be accounted for. See 
article 52, Ef the taxpayer does not regularly employ a method of accouiiting 
which clearly reflects his income, the computation shall be made in such manner 
as in the opinion of the Commissioner clearly refiects it. " 

Article 52: " r&r&r)retr inctwrfe@ in gross incorae. — Girins, prnfits and mcome are 
to be included in the gross income for the taxable year in which they . re 
reer&'rc&I by the taxpayer, unless they are included when fhey accrue to him in 
accer&lance with the approve&1 method of accounting follovved by him. " [Italics 
iil seited. ] 

Cf course the aforegoing regulations are of no more than persuasive authority, 
especially since they were promulgaterl subsequent to the date of sale here in- 
volved, and idso because they are merely the iiiterpretation of the law by an 
admmistrative officer anrl do not have the force of judicial detenaination. It is 
io be noted, however, that the Coinmissioner of Internal Itevenue, in inj. evprejin, 
the law, has i»i!ed that the time when income shall be taxable is lu be govev»e&l 
liy the method of nccomiting adopted by the taxpayer and tlmt if the accrual 
meti&od is not arlopted, then gains such as those involved in the present case 
"are to be included in the gross income for the taxable year in which they are 
& cceiec&I by th&. taxpr&yer. " Since the taxpayer in the present ease kept his books 
o» a cash receipts an&i disbursements basis and not on an accrual basis, the court 
believes that there is no sound reason for saving that the test in the present case 
is not when the income was actually received. For to argue otherwise is to con- 
iuse the question of when a gain is realized for taxation purposes with the 
totally different equitable doctrine of specific perfovinance which is not con- 
clusive in n&alters of taxation. 

AVhat we must here determine is the exact time when a substitution of assets 
has actually taken place, as required by the agreement of the parties. It is, of 
&r&ursa, true that because of the right of specific perforinance, courts generally 
holrl that from the execution of a contract for the sale of real estate, the 
ve»dor's interest constitutes personalty and is distributable among his next of 
I-in; that„conversely, the vendee's interest constitutes realty and descends to his 
heirs. Citation of cases governing this princil&le would be superfiuous. Fur- 
ther, it is concede&1 that in niost jurisdi&tions, including Maryland, the risk of 
loss &lurin" I:he period between the execution of the co»tract and the time set for 
its performance is placed upon the owner of th& property and that the vendee is 
co»sill&. red as the owner. C»iiversclv, the vendee is entitled ro any increment in 
value. (Sfi;»rr'r v. IIoirgh;for&, 92 Sf&1, , 6S; Eo&Iol Ii»rnrancc Co. v. Drurg, 150 
Md. , 211; I'rig&re v. Ileller, 1801, 0 Ves. Jr. , gN; 27 I. R. A. (N. S. ), 288. ) In 
short, th& law, enerallv, is !hat froin the execution of a contract of sale of real 
estate; the ven&lor hoirls the same m trust for the vendee, and the latter br. comes 
a trustee of the purchase mor&ey for the v&ndor. 13ut this principle, fun&lamen- 
tal us it is, dues»ot determine the point here in issue, because an action in 1910 
foi spe&'ifi& pevforinance wouhl not have then succeeded and put the vendee in 
the present case in possessior&, since 'he was not then, under the contract of sale, 
e»tilled to sur h p&&"session, nor wus. any negotiable instrument or other securily 
ex«uted or delivered during that year. 

Tlie right iu o«jnership or possession i; not to be confused with a 1»rrrlr» 
ref&o&r, ownership or pessession. The thing to be burdened must first be acquired. 
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When a purchaser of real estate is to be deemed the owner for the purposes of 
taxation may be dependent upon the terms of the particular tax statute. Ordi- 
narily the property is ta'xable to the vendor if the vendee has not gone into 
possession under an executory contract. Certainly the law is generally well 
settled that the owner of property for the purpose of taxation is the one having 
legal title thereto. See Cooley on Taxation, 4th Ed. , section 608; State TrNat Co. 
v. Cbetobtg County (79 Fed. , 282). But the question here is not one of taxation 
of the vendee's or the vendor's interest, legal or equitable, in the real estate or 
in its purchase price, but simply in the profit "derived" from its sale. To 
derive means to obtain. So, even if we apply the equitable doctrine of owner- 
ship, we still can not, say that the vendor has obtained any profit, because what 
he has is the right to obtain the purchase money from the vendee who holds it in 
trust for him. Therefore, the court is not impressed with the argument that 
we should in this ease, as in cases of equitable ownership, adopt the view that 
the parties must have intended to agree that a substitution of assets shall be 
considered as having taken place prior to the time when it actually did take 
place. The possession of the vendee was not accelerated, nor does it appear that 
the existing leases were assumed by the vendee in advance of taking title. 

The Treasury Department: has declined to adopt the equitable doctrine either 
with respect to installment transactions unless the initial payment equals one- 
fourth of the total purchase price, or with respect to deferred payment sales not 
on the installment plan (and the present sale is of this class), unless (as is not 
the case here) there is a substantial initial payment of not less than one-fourth 
of the total purchase price, plus security for the deferred payments. Here the 
initial payment is only 2i/z per cent with no contemporaneous security for 
deferred payments. Further, the Department in defining when income, generally, 
not reduced to possession, although credited to the account of or set apart for a 
taxpayer, is taxable, has declared it may only be taxed when credited to him 
without any substantial limitation or restriction a. s to the time or manner of 
payment or conditiori upon which payment is to be made. See Regulations 45, 
articles 44 — 46, inclusive. 

The Board of Tax Appeals, in its decision in the present case, said, page. 1111: 
"The taxpayer was on the cash basis and that disposes of the matter. If he 

had been on an accrual basis, the decisions of the Maryland court to which we 
were referred might have some application. But the fact that title, legal or 
equitable, passed to the purchaser when the contract was executed in 1919 can 
not affect the tax liability in this appeal, since the taxpayer did not receive the 
purchase price as a closed transaction until 1920. " 

For a discussion of the two distinct methods by which income may be refiected 
by the taxpayer's books, see U. S. v. Anderson (269 U. S. , 422 [T. D. 8889, C. B. 
V-I, 179]). 

Plaintiffs rely primarily upon the case of Davidson d Case Lumber Ca v. 
Motter (14 F. (2d), 187), a recent decision by the District Court of Kansas. 
There it was held under a contract quite similar to the one now before this court 
that for the purposes of the Revenue Act of 1918, the gain must be considered 
to have been realized at the time the contract of sale was made, the court 
stating, pages 140 ancl 141; 

"However the dominion, control, burdens, and benefits of the property were 
passed to the purchasers in the year 1919 at the time the contract of sale was 
made absolute. * i * I, therefore, find as a fact the sale of the real estate 
in this case, while not perfected by conveyance and full payment of the pur- 
chase price Imtil tune, 1920, was made in the year 1919 

From a careful reading of this decision, it would appear that there are prob- 
ably at least two features that distinguish it from the present case; (1) that the 
taxpayer's books were kept on an accrual basis and not on a cash basis, and (2) 
it being inconvenient for the veudor (the taxpayer) to vacate the premises in 
favor of the vendee prior to the time ivhen ihe contract was to be consummated, 
he agreed to pay one-half of the taxes for the year 1920 in consideration of 
being permitted to remain on the premises, whereas in the present case, taxes 
and other direct charges on the property were specified to bc paid by the vendor 
up to the date of the transfer. If we assume that the aforegoing points of 
difference are not material, then the decision in the Davidson case would appear 
to be contrary to the language and intent of the Revenue Act. It was not 
appealed. 

We are not without certain analogies which very strongly tend to confirm 
the result which is here reached. For example, it has been held that the date 
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of pavment, and not of the declaration of a dividend, is the date of distribution 
for income tax purpo. es under the Revenue Aet of 1916 as amended in 1917. 
The Supreme Court said, in Bdn. ards v. Douglas (269 U. S. , 204, 211, at 211 
[T. D. 3797, C. B. V — 1, 158]): 

"Ordinarily, an income tax is laid upon all taxable income actually received 
during the tax year and the tax is payable at the tax rate of the year in which 
it is received, although none of the income may have been earned by the tax- 
payer during that year, or, where the income consists of dividends, although the 
corporation may not have earned in that year any part of the profits of which 
the dividend is a distribution. " 

And, again, in the more recent case of Mason v. Itout. :ahn (275 U. S. , 175 
[T. D. 4131, C. B. VI — 1, 194] ), the court said: 

"We see no good reason for disturbing the long-settled practice of the Treas- 
uIy Department. Its contemporary interpretation is consistent with the 
language of the Aet; and its practice was, in substance, embodied in the 
Revenue Aet of 1918, February 24, 1919 (eh. 18, see. 201(a), 40 Stat. , 1057, 
1060). We conclude that the circuit court of appeals placed an erroneons 
construction on section 31(b). 

"Since two of the dividends paid in 1917 were declared in 1916, it becomes 
necessary for us to consider whether these also are to be deemed distributions 
made in 1917, as it is only to such that the section applies. It declares that the 
dividend is income of the shareholders in the year in which it is ' received. " 
We think it clear that, for this purpose, the date of payment, not the date of 
the declaration of the dividend, is the date of distribution; and as all the 
dividends here in question were paid in 1917, the provision as to the rate is 
applicable to all. " 

See also United States v. Phillips (24 F. (2d), 195); Path v. Gilligan (293 
Fed. , 129). 

To the same effect are numerous decisions construing the Income Tax Act of 
1913 and the Corporation Tax Act of 1909. (See Maryta~~d Casuatttt Co. v. 
United States, 251 U. S. , 342; United States v. Christine Oil cf Gas Co. , 269 
Fed. , 45S; Mutuat Benefit Life Insurance Co. v. Herald, 198 U. S. , 199, 214. ) 
Although the court in these cases was aided by the fact that the word 
"received" was employed in the earlier statutes in describing what income was 
taxable, nevertheless, the same intent is clearly implied in that part of the 
latter enactment with which we are here concerned. 

The court has been referred to numerous decisions of the Board of Tax 
Appeals as authority for aiviving at a different conclusion from the one here 
reached, but the court considers it unnecessary, in view of what has already 
been said, to give consideration to these decisions, other than to point out 
that most, if not all, of them would seem to embody facts which make them 
clearly distinguishable; that is to say, security, in the form of promissory notes 
or vendors' liens, was given. 

The case has been heard by the court sitting as a jury. Therefore, in view 
of the conclusions as above which the court has reached, the prayer of de- 
fendant to rule that there is no legally sutficient evidence to entitle the plaintiff 
to recover is granted, and the corresponding prayer of the plaintiff to rule, 
as a matter of law, that the undisputed evidence in the case shows that the s. le 
was made on November 11, 1919, and that the profit from said sale should be 
included in Air. Stieff's income tax return for the year 1919, is refused. 
Judgment will accordingly be entered for the defendant. 

SECTION 218(b). — GPOSS IXCOIIE DEI IXED: 
EXCLUSIONS. 

A. RTIcLE Vl: Vi hat, excluded from gross income, 

Rl VENUE ACT OF 19'21 AND PRIOR ACTS. 

. QmoIIIIt received for breach of contract to marry. (See G. C. , l. 
48G8, pa«e 18'&. ) 

37229 — "9 — 18 



ARTIOI, E 71: What excluded from gross income. 

REVENUE ACT OF 1921 AND PRIOR ACTS, 

Amount received for breach of contract. to marry. (See I. T. 2422, 
page 186. ) 

ARTIOIE 71: What excluded from gross income. VII — 37 — 8888 
T. D. 4202 

INCOME TAX — REVENUE ACT'S OF 191S AND 1921 — DE'CISION OP COURT. 

INcoME — ExEMPTIoN —. CDMPENsATIox — MILITART oa NAvAL 
Foscss — PURLIC HEALTH SERvICE. 

A person in the Public Health Service who performs no military 
duty of any kind, who is noi, subject to the orders of the military 
authorities, and who is not paid out of the appropriation for mili- 
tary purposes, is not in the active service of either the Army or the 
Navy and is therefore not entitled to the exemption from income 
tax provided in section 218(b)8 of the Revenue Acts of 1918 and 
1921. 

TREASURT DEPARTMENT) 
OFFICE OF COBIRIISSIONER OF INTERNAL REVENUE 

Washington, D. C. 
To Collectors of Internal Eevenue and Other8 Concerned: 

The following decision of the ('one of Claims of the United States 
in the case of Bitpert Blue v. The United States is published for the 
information of internal revenue o(licers and others concerned. 

D. H. BX. AIR, 
Commissioner of Internal Sevens. 

Approved August 28, 1928. 
A. W. MELLON 

8ecretary of the Trow+"l. 

COURT oF CLAIMs CF THE UNITED STATES. 

Rupert Blue v. The Vit(te@ Sta, tea 

|April 80, 1928. ] 

OPINIoiv. 

GREEN, Judge, delivered the opinion of the court. 
The petition avers and the proof shoivs that on or about March 8, 1898, the 

plaintiff was conimissioned as an officer of the United Staies Public Health 
Service under authority of the Act of . Ianuary 4, 1889; that on or about, Ianuary 
18, 1912. he was commissioned as Surgeon General of the United States in 
charge of the Public Health Service and conthiued as such until April 8, 1920, 
since which time he has remained in said service as Assistant Surgeon General 
assigned to special duties in the United States and in foreign countries. 

For each of the years 1918 to 1921, inclusive, the plaintiff filed income-tax 
returns as required by law and in these returns clainied an exemption of 
$3, 500 out of the compensation received by him from the United States for 
sirvices rendered in his official capacity. This exemption was claimed under 
the provisions of section 218(b) 8 of the Revenue Acts of 1918 and 1921, which 
exclude from gross income and exempt from taxation "so niuch of the amouiit 
received during ihe present war by a person in the military or naval forces 



of the United States as salary or compensation in any form from the United 
States f»r active cervices in such forces, as does not exceed $8, 590. " The 
Coml»issio»er of Inn mal Reve«ue disallowed this claim for exemption on 
the "r»u. &d that the plaintiff was not entitled thereto under the provisions of 
the A& t above quoted. The is'ue in the case i. whether this ruling was correct. 

The pl;&intiff re. rs his claim largely upon the order made by the President 
under date of Aprff 9, 1917, set forth in Finding X. ' above, bv which "it is 
or b ', d that hereafter in times of threatened or actual war the Public Health 
Service shall co»stitute a Iarrt of the military forces of the United States. ' The 
claim is made that by virtue of this order the public Health Service constituted 
a part of the military forces of the United Stat& and that plaintiff is not 
required to show anything furthe" in order to entitle him to the exemption 
provided bv the . tatute. 

Section 4 of the Act of Congress of July 1, 190o provides: 
"The President is authorized, in his disrTetion, to utilize the Public. Health. 

and Marine Hospit»1 Service i» times of threatened or actual war to such extent 
and iu such manner as shall in his judgment promote the public interest, 
without, however, in any wise impairing the eflicie»cv of the service for the 
purposes for which the same was created and is maintained. " 

It is insisted on behalf of the defendant that the language of the Act does not 
confer upon the President the authority to convert the Public Health and 
Marine Hospital Service into the nlilitary or naval forces of the United States, 
and that the order of the Presirlent set out above did not have the effect of 
incorporating the Public Health Service into the military or naval forces of 
the United States. In view of the decision of the court upon another matter 
which is controllin in the case, we do not fi»d it necessarv to express an 
opinion upon this question. A reading of the statute that creates the exemption 
relied upon plainly shows another provision that must be complied with in 
order to entitle the plaintiff to the beneffts of the exemption. To bring himself 
within the provision of the statute, the plaintift must show that the exemption 
is claimed out of a salary received from the l. 'nited States for "active service in 
such forces. " It would not of course be required of plaintiff that he should 
shovv that he to»k part, even in the smallest degree, in the activities of any 
of the fighting units of such forces. It would be sufhcient if he participated in 
anv of the proccedin "s of the military or naval forces, but the facts necessary 
io sustain plaintiff's case in this respect are not shown. It does not appear thtt 
the plaintiff was detailed for duty with either the Army or the Xal y. or that he 
received any compensation during the period of the World War from either the 
Army or the Vary. In the absence of being detailed to military dutv, it is quite 
obvious that the plaintiff performed no such dutv, and it is conceded that he 
received his compensation from the Treasurv Department and not from the 
Army or Xavr. Not having been detailed to the military forces, he was at no 
time subject to the order= of the militarv authorities. It is clear that a person 
who performs no nlilitarv duty of any kind, who is not subject to the orders 
of the mi itary authorities, and who is not paid out of the appropriation for 
milltarv purposes, is not in the " active service" of either the Army or the Xavv, 
re"ardless of any cling made by the former Commissioner of Internal Revenue. 
The ruling of the Provost Marshal General had no application to the statute in 
question. 

The Commissioner of Internal Revenue rightly refused plaintiff's claim for 
exelnption under this statute and his petition should be dismissed. It is so 
ordered. 

AETlcl. n 8&: Income of States. 

REvEXUE ACT OF 1921. 

Income of a municipality under contract with a company organized 
to erect and operate a building to be used as a market place and 
auditorium. (See I. T. "-130, page 147. ) 

' Not printed in B»lletia service 
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ARTIGLE 88: Compensation of State OScers 
and employees. 

~1Z~6 — 3994 
T. D. 4241 

INCOME TAX REVENUE ACT OF 1018 — DECISION OF COURT. 

INcoME — EXEMPTION — OFFIORR oR EMPLCYEE oF STATE — AUDITCR 
oF ORPHANS CoURT. 

An auditor appointed by the judges of the Orphans' Court in 
Philadelphia to ascertain and report the financial worth of com- 
panies that apply to that court to furnish surety bonds, whose 
appointmeut is not authorized by statute and whose compensation is 
paid from a fund contributed by the surety companies, is not an 
ofilcer or employee of a State and the compensation received by 
him as such auditor is not exempt from tax under section 213(b) 
of the Revenue Act of 1918. 

TREASUR T DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

W'ashington, D. C. 
2'o Collectors of Internal Eevenue antj Others Concerned': 

The following decision of the United States Circuit Court of 
Appea]s for the Third Circuit, in the case of Philip~ %. driller, 
p/aintig in error, v. B. D. 3fcCaugkn, Collector, defendant in err', 
is published for the information of internal revenue o]Beers and 
others concerned. 

D. H. BLAIR, 
Commheioner of Inter'/ revenue. 

A. pproved November 1, 1M8. 
A. . W. MELLON) 

Secretary of the Treasury. 

UNITED STATEs CIRGUIT COURT oF' APPEALs FoR THE THIRD CIRUUIT. 

phili ppas W. driller, pLaintiff in, error, v. B. D. JfcCattghn, Collector, defendant 
in error. 

[June 20, 1928. ] 
BUFFINGTON, Circuit Judge: In the court below Philippus W. Miller brought 

suit against the collector to recover income tax which he alleged he was wrong- 
fully forced to pay. Jury having been waived, the trial judge found a verdict 
in favor of the collector, whereupon the plaintiff brought the case to this court 
for review. The facts, which are undisputed, are that the judges of the 
Orphans' Court in Philadelphia, having occasion to be advised as to the financial 
worth of surety companies whose bonds were tendered to said court by guard- 
ians, administrators, etc. , appointed Mr. Miller, who was a member of its bar, 
a standing auditor to ascertain and report the financial worth of such companies 
as should apply to the court to so furnish surety bonds. No statute of Pennsyl- 
vania authorized such appointment and Mr. Miller received no pay from the 
State. His services were paid from a fund contributed by appl&. ing surety 
companies. The income tax on the pay thus received was collected from him 
by the Government. This he now seeks to recover on the ground that he is an 
official of the State and as sucn is not, subject, to Federal income tax. On the other hand, the Government contends he does not come within the 'income exemp- tion provision, which is of "an offic or employee of any State or political 
subdivision thereof. " We agree with the Government's contention and the find- 
ing of the trial judge. The exemption of State employees from Federal income tax rests on the ground that the agencies the' State emplovs I» government 
should not be burt!cued by Federal ta~es which would lessen the State's poweI to emPloy and comPel it to Pay more for the services of its emPloyees But no such reason exists in the ease of this examiner. No power of the State 



crippled i. r lessened bv his paying tax nn his income. Xeither the State nor the 
court pays Mr. Miller. L nder modern conditions these companies become 
sureties f&&r pay, and a part of their bu. ines. . espen e. and in order to obtain 
bu-inc-. ". they provide a fund hv which the court can be satisfied. through the 
services of an examiner or auditor, of their solvencv. and in no sense can such 
examiner be regarded for income tax exemption a. an ofiicer or employee of the 
State of. Pennsylvania. So regarding, the judgment below i= aflirmed. 

ARTlcLE 89: Additional exclusions from gross income 
under the Revenue Act of 1921. 

REVEXUE ACT OF 1921. 

Amendment of article 89, Regulations 62, to include Canada in 
the list of countries which satisfy the equivalent exemption require- 
ment of section 213(b)8 of the Revenue Act of 192&1. (See T. D. 
4 '2&i. page 125. ) 

ARTlcl. E 89: Additional exclusions from gross income 
under the Revenue Act of 1921. 

REVEXI. E ACT OF 1921. 

Interest received by a British corporation on monevs, held 
temporarily in United States banks. which represent surplus work- 
ing cash arising and collected in the United States from the business 
of shipping. (See G. C. lL 4859, page &8. ) 

SECTIOX 214(a) 1. — DEDI CTIOXS ALLOWED: 
BL SIXESS EXPENSES. 

ARTlcLE 101: Business expenses. & II — 41 — 3988 
T. D. 422&2 

IXCL&DIE TAX — REVEXVE ACT OF 1918 — DECISIO'&I OF SVPREEfE COURT. 

1. DEDI, cTIoxs — BusILEEss ExPExsE — LEGAL FEEs. 
Attornevs' fees incurred in the defense of a suit bv a former co- 

partner for an accounting of alleged partnership earnings are de- 
ductible as a busines. expens under section 214(a)1 of the Reve- 
nue Act of 191S. 
2. JL DGIIEXT REVERSED. 

The judgment of the Court of Claims of the l. nited States (62 
C. Cis. , 647 (T. D. 6964 [C. B. VI — 1. 2(&2] l) reversed. 

TREASURY DEPARTMELRT. 

OFFICE OF CO&3KISSIOXKR OF IXTERXAL REVEXUE& 
ll nshi&igto&I, D. C. 

To CoVecto&'s of Inter»nl Rev:e(&ue ai(n' Others Concerned: 
The following decision of the Supreme Court of the United State=- 

in the case of ~t«mue/ J. E'or«(haute&, petitionei. v. The Z'niteej 
. ~'t«te. ' is published for the information of internal revenue O5cers 
and other. concerned. 

D. H. BLAIR, 
COrnmiaSI'Oner Of Inter«&n/ Re renue. 

Approved September 2&, 
&& 1928. 

A. 9 . . ifEULox. 
~s'eci etn'I'y of the Ti ca@&J, &'y, 
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SUPREME COURT oF TrrE UNITEn STaTEs. 

8grnnet J; Zornhauser, petitioner, v. The Unite@ States. 

0n writ of certiorari to the Court of Claims. 

[February 20, 1928. ] 

Mr. 'Justice SuTHzllmNn delivered the opinfon of the court. 
The petitioner sued in the Court of Claims to recover $1, 126. 15, the amount 

by which his income tax for the year 1918 was increased by reason of the 
refusal of the Commissioner of Internal Revenue to aHow a deduction from 
petitioner'a gross income of the sum of $10, 000 claimed as a business expense 
for that year. The petition aHeges that the latter sum was paid by petitioner 
for attorney's fees incurred in the defense of a suit against him for an account- 
ing instituted by his former copartner, said suit growing directly out of the 
conduct of the partnership business, it being alleged by the copartner that 
petitioner had coHected fees or compensation for professional services per- 
formed during the existence of the partnership to a division of which the 
copartner was entitled; that the alleged fees in fact consisted. of stock in a 
corporation acquired subsequently to the dissolution of the partnership and not 
for services performed during its existence; that the defense to the suit was 
successful and the amount paid was a necessary expense incurred in connec- 
tion with petitioner's business within the meaning of section 214(a), subdivision 
(1), of the Revenue A. ci; of 1918, or a loss within the meaning of subdivision (4) 
of the same section; that a claim for refund of the excessive tax was duly made 
to the Commissioner and by him rejected. To this petition a demurrer was 
interposed and by the court below sustained and the petition dismissed on 
the ground that the expenditure was not an aHowable deduction under either 
provision of the statute, but was a personal expense under section 215(a) of 
the Revenue Act of 1918. (62 C. Cls. , 647. ) 

We think it is obvious that the expenditure is not a loss; and the only 
provisions of the Revenue Act (ch. 18, 40 Stat. , 1057, 1066, 1069) which need 
be considered are section 214(a), subdivision (1), which reads— 

"SEO. 214. (a) That in computing net income there shall be allowed as de- 
ductions: " (1) All the ordinary and necessary expenses paid or incurred during the 
taxable year in carrving on any trade or business, 
And section 215(a), which provides: 

"SEc. 215. That in computing net income no deduction shaH in any case be 
allowed in respect of- " (a) Personal, living, or family expenses. " 

()n the case made by the petition the expenditure in question was either a 
personal expense or a business expense; it was not a living or family expeuse. 
And it was an "ordinary and necessary" expense, since a suit ordinarily and, . 

as a general thing at least, necessarily requires the elnployment of counsel and 
payment of his charges. The petition is not as definite as it might have been, 
but from its allegations, interpreted as the Solicitor General concedes they 
ma. y be, it appears that the accounting suit presented the question whether the 
compensation in respect of which the copartner sought au accounting was for 
professional s rvices performed by petitioner during the existence of the part- 
nership or after its termination, the defense to that suit being based upon 
the latter alternative. In either view, the compensation constituted business 
earnings. 

The Solicitor of Internal Revenue in a recent opinion has held that legal 
expenses incurred by a doctor of medicine in defending a suit for malpractice 
were business expenses within the meaning of the statute. In the course of the 
opinion it was said that such expenditures were as much ordinary and necessary 
business expenses as they would be if made by a merchant in defending an 
action for personal iujuries caused by one of his delivery automobiles, and that in the latter case the deduction would be allowed without question. (C. B. 
V — 1, p. 226. ) 

Another departmental ruling is to the effect that legal expenses incurred 
in defending an action for damages by a tenant injured while at work on the taxpayer's farm are deductible as a business expense. (C. B. 5, p. 121 ) 
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In the appeal of F. %eyer & Bro. Co. (4 B. T. A„481&, the Board of Tax 
Appeals held that a le a( expentliture made in defending a suit for an account- 
ing and damages resulting from an aBeged patent infringement wa: deductible 
as a busine. . s expense. 

The basis of these holdings seems to be that where a suit or action against 
a taxpaver is directly connec ed with, or, as otherwise stated (appeal of 
Backer, 1 B. T. A, . 214, 216), proximately resulted from& his business. the 
expense iucurred is a business expense within the meaning of section 214(a), 
subdivision (1), of the Act. These rulings seem to us to be sound and the 
principle upon which they rest covers the present ease. If the expense had 
been incurred in an action to recover a fee from a client who refused to pay 
it, the character of the expenditure as a business expense would not be doubted. 
In the application of the Act we are unable to perceive any real distinction 
between an expenditure for attorney's fees made to secure payment of the earn- 
ings of the business and a like expenditure to retaiu such earnin -. after their 
receipt. One is as directly eonneeted with the business as the other. 

Judgment reversed. 

ARTzcnE ill: V hen charges deductible. 

RErEREE ACT OF 1918. 

VII — M-8852 
I. T. 2427 

I. T. 2300 (C. B. V — 2, 164) is revoked, in view of General Counsel's 
Memorandum 4606, page 256. 

ARTIczx 111: When charges deductible. 

REvEEEE ACT OF 1921. 

VII — 49 — 4020 
I. T. 2N9 

I. T. 1851 (C. B. I — 1. 132) is modified in so far as it confiicts with 
General Counsel's Memorandum 526', page 55. 

ARTzcrx 111: A%hen charges deductible, 

REVE&CE ACT OF 1921 AXD PRIOR ACTS. 

Freights charges of lumber manufacturers keeping books on ac- 
crual basis. (See G. C. II. 5265, page 55. ) 

SECTION 214(a) 8. — DKDUCTIOKS ALLOWED: 
TAXES, 

ARTzcz. E 131: Taxes. VII — 40 — 8920 
(Also Section 222, Article 881; Section 238, G, C. M. 4969 

Article 611. ) 
REvEREE ACT OF 1919 

Where the operation of a foreign branch by a citizen of the 
United States or a domestic corporation results in a loss because 
of a difference in current rates of exchange. there being an actual 
gain derived from the operation of such brauch iu terms of the 
currencv of the country in which it is located. the amount of for- 
eign income taxes paid on such income is not allowable as a credit 
under section 288(a) of the Revenue Act of 1918, but should be 
treated as a deduction in computin net income, provided such 
taxes are not rejected 'in the loss sustaiued in the operatiou of the 
foreign businem 
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In some of the years during which the Revenue Act of 19 
in effect the dollar value of foreign money fluctuated very g««ly. 
As a result domestic corporations having branches jn foreign «un- 
tries reported for some years a loss, in terms of dollars, whereas 
there was a profit, in terms of foreign money, on which a foreigii 
income tax was paid. The question arises as to whether in such 

cases the domestic corporation is entitled to a credit under the pro- 
visions of section 288 of the Revenue Act of 1918 for taxes paid 
to a foreign country. That section provides in part as follows: 

SEO. 238. (a) That in the case of a domestic corporation the total taxes 
imposed for the taxable year by this title and by Title III shall be credited 
with the amount of any income, war-profits, and excess-profits taxes paid dur 

ing the taxable year to any foreign country, upon income derived from sources 
therein, or to any possession of the United States. 

(b) This credit shall be allowed only if the taxpayer furnishes evidence 
satisfactory to the Commissioner showing the amount of income derived from 
sources -within such foreign country or such possession of the United States, 
as the case may be, and all other information necessary for the computation of 
such credit. 

If the operation of a foreign branch by a domestic corporation 
results in a loss in terms of dollars, no credit under section 238 is 
allowable. A condition precedent to the allowance of such credit 
is a showing of income in terms of dollars derived from the foreign 
source. The amount of any foreign income taxes paid under such 
circumstances, however, is a deduction from gross income in com- 
puting net income, provided the amount of such taxes is not rejected 
in the amount, deducted as a loss, in terms of dollars, sustained in 
the operation of the foreign business. 

A similar ruling is applicable in the case of a citizen of the United 
States having a branch of his business in a foreign country. 

C. M. CIIAREST& 
General CotbnseZ, Bm'eel of Internal Revenue. 

ARTIOIE 134: Federal estate and State inherit- 
ance taxes. 

VII — 49 — 8950 
T. D. 4226 

INCOME TAX REvENUE ACT Or 1918 — DECISION OF COURT. 

1. DEDEOTIOEs — TAEEs — FEDERAL KsTATE TAX. 
Where the books of account of the estate of a deceased are kept 

on the basis of cash receipts and disbursements the Federal estate 
tax due and payable in 1920 but paid in 1921 is not deductible 
from gross income in 1920, even though interest on the estate tax 
was paid from the date it became due as a coudition to the allow- 
ance of an extension of the time for its payment. 
2. DECISION FOLLOWED. 

The decision in the case of United States v. Mitchell (271 U. S. , 9 (T. B. 3865 [C. B. V-l, 233] ) ) followed. 

TREA'sURY DEPARTMENTI 
OFFIcE or CCMMIssIONER or INTER 

'Ilraskz&gton D 
To CoZ~eetors of InfernaZ Eeven1Ie am' Others Coneer~&: 

The following decision of the Court of Claims of the United 
States in the case o f T jie Fo1irth ck Centra/ Truest Co f C nei&~f j 
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Ohio Sole' S'nreiving ExeeMtor of the Estate oj James E. 3fooney, v. 
is pubiislIed for the information of int 

revenue collectors and others concerned. 
D. H. Br. ~IR, 

Commissioner of Internal Pieeenue. 
Approved October 4, 1028. 

A. W. MELLoN, 
Sen etang of the Treaty. 

CQURT 0F CLAIMs oF 'rIIE UNITED STETEs. 

The Fourth ck Centra/ Trast Co. of Cincinnati, Ohio, Sole Surviving Executor 
of the Estate of James E, Moomey, v. The United States. 

[January 16, 1928. ] 
OPINION. 

BOOTH, Judge, delivered the opinion of the court. 
The plaintiff is the sole surviving executor of the estate of James hb Mooney, 

deceased. Mr. Mooney died on September 15, 1919. His estate became liable 
for a Federal estate tax in the sum of @41, 371. 47. The plaintiff as executor 
of said estate filed the estate's income tax return for 1920 on March 14, 1921. 
In stating gross income and allowable deductions therefrom the plaintift did 
not deduct the amount of the estate tax. The reported net income for the 
year 1919 — 20 was $169, 889. 86, upon which a tax was assessed and paid of 
$60, 657. 21. If the item of $341, 371. 47, the estate tax, is deductible, the estate 
was not liable for the income ta. x of $60, 651. 21 paid, and it is for the recovery of 
this amount that this suit is brought. 

The estate tax is a deductible item under section 214(a) 3 of the Revenue A. ct 
of 1918 (40 Stat. , 1067). (Ursited States v. Wood~ard, 256 U. S. , 632 [T. D. 
3195, C. B, 4, 153]. ) 

The Commissioner refused a refund claim for the amount of the income tax 
stated above on the ground of the system employed by the plaintiff in keeping 
the estate's books of account, sustaining the right to do so on an alleged show- 
ing that the same had been kept on a cash and disbursements basis. This hold- 
ing is supported by the decision of the Supreme Court in United States V. 
3litchell (271 U. S. , 9). There is at least one pointed difference between the 
facts in the Mitchell case and the present one. The plaintiff in this case, prior 
to September 15, 1920, during the course of the administration of the estate, 
and before filing the estate's income tax return, applied to the Commissioner 
for an extension of time in which to pay the estate tax. The Commissioner 
granted the application upon the coudition that interest must be paid upon the 
total amount of the tax due until it was paid. This was acceded to, the time 
of payment extended tv ice, and the accumulated interest duly paid. The 
Commissioner declined to refund. 

We think this case falls Ivithin the decision of the Supreme Court in the 
Mitchell case, supra, as the amount of the estate tax was not in fact charged 
against the estate upon the books of the plaintiff u~til the dates when it was 
paid and the Commissioner allowed the deduction for the 1921 payment. 
Under this decision the plaiutiff is entitled to the deduction for the 1922 pay- 
ment. The extension of time within which to pay was a privilege to plaintiff; 
and while it paid interest upon the deferred payments, this fact alone does 
not seem to except the case from the decision of the Supreme Court in the 
MitcheR case. We believe the plaintiff is not entitled to recover. The petition 
will be dismissed, And it is so ordered. 
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SECTION o14(a)4, 5, 6. — DEDUCTIONS ALLO%&ED ' 
LOSSES. 

I, E 141: Losses. VII-40 — 3921 
T. D. 4912 ARTIC 

(Also SectIon 202, Article 1561. ) 
INCOME T~ — REVEMJE ACT OI 1918 — DECISION OF SUFR™ cov 

1. DEDUUTIoN — Loss — SAI E — REsmENcE. 

Where property purchased by a taxpayer as his residence is later 
devot d exclusively to the production of income a loss resulting 

from its sale is deductible from gross income under section 214(a) 5 
of the Revenue Act of 1918. The basis for determining the amount 

of loss is its fair market value when appropriated to the produc- 

tion of income or, if so appropriated before March 1, 1918, its fair 
market value on that date, whichever is lower. 

2. DEcisroN REVERSED. 

The decision of the district court (17 Fed. (2d), 522 (T. D. 
8966 [C. B. VI-1, 217)) ) reversed. 

TREASURT DEPARTMENT) 

OFFICE OF COMMISSIONER OF INTERNAL REVE~NUE& 

Washtnjrton, D. C. 
2'o Collectors of Internal Revenue and Others Concerned: 

'The following decision of the Supreme Court of the United States 
in the case of D. B. IIeiner, Collector of Interne/ Revenue, v. t'ames 

R. I'~nile et al. , Coexecutors, is published for the information of 
internal revenue oKcers and others concerned. 

D. H. BLAIR, 
Cornwisstoner of Internal Revenue. 

Approved September 20, 1928. 
A. W. MEI, I, ON, 

'Sen et'"y of the T'rebury. 

SUPREME CoURT OF THE UNITED STATES. 

'IX B. Iletner, Got ector of United States Iate'~/ Pevenle for the Tieenty-third 
I):, strict of Pennsylvania, petitioner, v. James P, Title end' the Union Trust 
Go. of Pittsburgh, Goezecetors, etc. 

[April 9, 1928. ] 
Mr. Justice STozz delivered the opinion of the court. 
Before 1892 the late Philander C. Knox built a dwelling house in Pittsburgh, 

at a total cost for land and buildings of $172, 000. He occupied the house as 
a residence until 1901, when, circumstances requiring his residence elsewhere, 
he leased the property at a stipulated rental. He continued so to lease it from 
October 1 in that year until 1920, when it was sold for $78, 000. The fair 
market value of the property on March 1, 1918, was $120, 000. Its value in 1901 
does not appear. In his income tax return for 1920 he deducted from gross 
income the difference between the sellin price of the property and its March 1, 
191, value, less depreciation from that date to the date of sale. The Commis- 
sioner disallowed the deduction and assessed a «rr«p»dingly increased tax, 
which was paid under protest. The present suit was broug t I» the District 
Court for Western Pennsylvania to recover the additi»» «x assessed 
trial was to the court, a jury bavin been waived by written stipulation 
ment was given for the collector (17 Y. (2d) 522), winch w 9 reversed by 
Circuit Court of Appeals for the Third Circuit (18 F. (2d) ~ 

452). 
The tax was assessed under the Revenue Act of 1918 (ch 18 0 Stat. h. 18 40 

Section 214 specities deductions which may be made from gross I~come pn cp 
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puting tbe tax, and subsection (a)5 permits the deduction of "losses sustained 
durii&g the taxai&le year and not compensated for by insurance or otherw. -e, if 
incurred in any transaction entered into for profit. though not connected with 
the trade vr bu inn . - Se«iion 215 provides that "in conip&iti«net in&~&me no 
deduction shall m any case be allowed in respect of (a) personal, living. or 
fanuly expe«ses. " Treasury Regulations 45. promulgated Aprfi 1&, 1:&1'. &, and 
jn force during 1920, provide: 'Mt. 141. -: &' ' A lo s in the sale of an 
individual's residence is not deductible. " This was amended on January 28, 
]92L to read: "* * * 4 1«ss iii the sale of residential propertv i: not 
deductible unless the property was purchased or constructed by the taxpayer 
with a riew to its subsequent sale for pecuniary profit. " This regulation has 
remained unchanged under the Rerenue &&. «ts of 1921, 192o4, and 19'6. See 
article 141 of Relations 6". Regulations 65, and Regulations 69. 

That the exchange value of a ilvvelling house may increase or diminish is a 
consideration not usually overlool-ed by one who purcha=e= it for esi:ential 
purposes, but the quoted reWations appear to a-. -u&ne that the acquisition of 
such property can not be a transaction for profit within the meaning of sub- 
section (a)5 of section 214 if the dominating purpose of it is the use of the 
property for a home. The correct«e. . s of th:&t view is not before u=. for there is 
no finding that the taxpayer built his dwelling with any hope or expectation of. 
profit. See appeal of D'Oench (8 B. T. &&, 24). 

But the findings amply support the view of the court of appeals that the 
purpose to use the property as a residence of the taxparer came to an end when 
it was leased in 1901, and that from that date u~til it was sold 19 years later 
it was devoted exclusivelv to the production of a profit in the form of net ren:;&is. 
It is not questioned that if in 1901 the property had been purchased f«r that 
use or inherited and so used the loss might have been deducted, but it i said, 
as the district court held, that the only transaction entered into with resnect to 
the property was the purchase of the land and the erectiou of the house, re ard- 
less of the use which mi ht afterwardss be made of it, and that these acts did 
not appear to be a transaction entered into for profit. 

But the words "any tran action" as used in sub=ection (a)5 are not a 
technical phrase or one of art. They must therefore be tal-en in their usual 
sense and so taken, they are, we thin)- broad enough to embrace at least any 
action or business operation, such os that with which we are now concerned, 
by which property previou. lv acquired is deroted exclusively to the production 
of taxable income. % e can perceive no reason why they should not be so taken 
unless that construction is incon i tent with the purpose or with particular 
provisions of the Act. Sector 214, read as a whole, ai. -closes plainlv a general 
purpose to permit deductions of capital losses wherever the capital investment 
is u=ed to produce taxable income, aud the inclusion of the present deduction 
in those described in subsection (a)5 would seem to be entirely harmonious 
with that purpose. 

But it is pointed out that section 202 of the Rerenue Act of 1918. prescribing 
the method of computing gain or loss upon the sale of property, makes value 
as of March 1, 1918, or cost if acquired later, the basis of the computation. 
It i. . said that thi. is in«onsistent with the use of the market value of the 
prci&erty at the date of rental as the basis of the computation, which would be 
necessary if the construction contended for were giren to subsection (a) &. and 
that in any case a computation on that basis would involve administrative 
diificulties in determining the value, which should lead to a different inter- 
pretation. 

But it is obvious that section 202 is not ali-inclusire. The same an&i no 
greater inconsistency and diiliculty arise in the case of property acquired by 
gift, bequest, or devise, when market value at the time of acquisition by 
the donee and not cost is necessarily the ha=is of computin the tax. That 
in such cases the diiference between the sale price and market value at the 
date of acquisition, if after 3Iarch 1, 1918, is de&tuctible under uhse& tion 
(a)5, is not questioned. The mertainment of marl, -et value of the property 
at that date would not seem to involve any greater admiui trative difiicultv 
than the ascertainment of market value on March 1, 1918. Section 202 itself 
provides that in the case of exchan. e the property . -hall be taken at this fair 
iuarket value, and under the i& t of 1918 this was likewise provided for in 
the case of property acquired by gift; devise, or bequest, by Re~ations 45, 
article 1562, which v&as incorporated in the later Acts. (Revenue Act of 
1021, ch. 186, 42 Stat. , '~&, sectiou 20" (a)2; Revenue Act of 1924, eh. 284, 
48 ~i«t. , 258, section 204(a) 2; Revenue Act of 1926, ch. 2&, 44 Stat. , 9, section 
204(a) 2. ) 
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For the purpose of computing the loss resulting from this parti« 
action, we think it must stand on the same footing as losses result' g 
a similar use of property acquired by gift or devise and that whenever need ul 
the fair value of the property at the time when the transaction for profit 
was entered into may be taken as the basis for computing the loss. 

Article 141 of the regulations presents no necessary inconsistency wIth the 
construction of section 214(a)5 contended for by the respondent. The article 
both in its original aud in its amended form obviously refers to the sale of 
residential property of the taxpayer — that is to say, property used by him 
as a residence up to the time oi the sale. Only if that is its meaning can 
it be reconciled with the Treasury rulings that losses on the sale of residential 
property acquired by gift, devise, or bequest and devoted to rental purposes 
may be deducted. The loss here has resulted from the sale of property not 
used for residential purposes by the taxpayers, and the transaction entered into 
for profit and resulting in the loss was not the purchase of the property but 
its appropriation to rental purposes. The article of the regulations by its 
terms has no application to a loss so incurred. 

The findings show that the property was sold for less than its cost and 
the loss deducted was the difference between its March 1, 1918, value and the 
sale price. The only loss deductible here under subsection (a)5 is one in- 
curred in a transaction entered into for profit later than the date of purchase. 
For all that appears from the findings the loss which had occurred between the 
date of purchase and March 1, 1918, may have occurred before the property 
was devoted to rental purposes. For that reason the findings do not support 
the judgment. The cause should be remanded for a new trial so that the 
value of the property as of October 1, 1901, when, rented, may be found. If 
that value is larger than the value of March 1, 1918, the deduction made 
below should be allowed; if less, only the difference, if any, between its then 
value and the sale price should be allowed. (See United, States v. Elaenertt, 
268 U. S. , 98 [T. D. 8708, C. B. IV — 1, 106]; 3foUaagh. n v, Ladington, 268 U. S. , 
106 [T. D. 8705, C. B. IV — 1, 110]. ) 

Reversed. 

SECTION 214(a) 7. — DEDUCTIONS ALLOWED: 
BAD DEBTS. 

ARTIOLE 151: Bad debts. VII — 47~06 
(Also Section 234, Article 566. ) T. D. 4247 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

1. DEDUCTIONS — BAD DEBTS — PROMISSORY NOTES. 
Loans made by a bank evidenced by promissorv notes which are 

not repaid by the borrowers and overdrafts by depositors that are 
not repaid are debts within the meanin of section 284(a)5 of the 
Revenue Act of 1918, and no deduction on account thereof may be 
taken until same are ascertained to be worthless a. nd are chargc1 
off. 

2. SAME — TAx oN BANK STocK. 
State and county taxes imposed upon the stockholders of a bank 

on account of their ownership of such stock are not deductible by the bank notwithstanding the bank is required bv the State law to 
pay such taxes on behalf of its stockholders. 

8. JUDGMENT AFFIRMED. 
The judgment of the district court (T. D. 4078 [C. B. VI-2, 201]) is aifirmed. ~ 

TREASIJRV DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE 

Washington, L) 
2'o 

Collectors 

of Intenug Re'venue' antI) Ot~s C'onosT&s'd: 

The following decision of the United States Circuit Court of. 
peals for the Ninth Circuit, in the case of E. W. Porte&, go~P 

d'oner of Finance of the htate of Id'aho, Liquidating' Agent of th 



C'itizer&s State Bunk, Btzhl, Idaho, an, Irisolt&ent Bankliig C'orpora- 
ttorc, appellant, v. The l;rc-r'twirl &States of 1merv. «& appellee. i= pub- 
t»IIed for the information of internal revenue officers and others 
concerned. 

II. F. lfIBEs, 
Acting Comrrccssioner of Internal EeI, enue. 

A. pproved Xovember 13, 1928. 
000Ew L. 'ifIEI. s, 

Acting Secretur&cf of the Tr'eased. 

UNITED STATES CIBc!. IT CovBT oF APPED. s FoB THE XIBTH CIBcvIT. 

E. IT. Porter, Commissioner of Einanee of the State of Idaho, IirIaidati»g 
&Igent of the Citizens State Bank, Baht, Idaho, an Insolrient Banking Cor- 
poration, appellant, v. The United States of America, appellee. 

[July 16, 1928. J 

OPIIVIoi%. 

HEIvT, Circuit Judge: Appellant Porter, as commissioner of finanee of Idaho 
and as statutory liquidating agent of the Citizens State Bank of Buhl, Idaho, 
an insolvent banking corporation, appeals from a decree dismissing his com- 
plaint and in favor of the Government. The suit is for the recovery of income 
and profits taxes assessed bv the United States and paid by the bank for the 
years 1917, 1918. 1919, and 1920. 

Petitioner contends that the bank did not have or make any taxable net 
income or any profit on net income whatever, for any of the vears above referred 
to. and that the assess!nent and collection were erroneous and ille al in the 
following respects: 1. That interest accrued or interest earned but uncollected 
on notes and loans of the bank was included in gross income during the years 
above referred to. 2. That large amouuts by way of losses were sustained by 
the bank during each of the years referred to which shnuld have been allowed 
as deductions from gross income. 3. That certain specified sums were paid by 
the bank during each of the years mentioned ou account of State and county 
taxes as. essed against the net worth of the bank, which were not allowed as 
deduction= from gross income. 4. That no excess profit. taxes should have been 
assessed against the bank for the reason that there was in realitv no taxable 
net income. 

After the introduction of plaintift"s evidence, the court granted defendant's 
motion for dismissal. 

The court found that the claim for refund of taxes for 1917 was barred by the 
statute of limitations because it was not filed until November 29, 1924, or more 
than four years from the date of payment of the tax, and that no waiver was 
filed with the Commi:sioner within five years from the date the return for the 
taxable year 1917 was due; that the bank, for the taxable years 1918, 1919, and 
1920, filed its income tax returns and paid the amounts involved in the present 
litigation; that afterwards, in December. 1921, the bank close&l its door. -; that 
the claims for refund here involved were then filed bv the liquidating agent, who 
asserted that the bank had suffered a deductible loss of 881. 147. 32 for the tax- 
able year 1918. 8163, 129. 35 for the taxable year 1919, and 8100, 083. 07 for the 
taxable year 1920: that . uch sums were not deducted as lnsscs for the years 
specified in the original return= and were reported as "gross incon!e"; that 
those items cnnsisted of lnans made by the banl- to borrov-ers and were evidenced 
by pron!issory!B&te= executed bv the borrosvers; that in so!ne instances interest 
was included; that the notes were nnt paid to the banl-; that certain loans were 
!Bade bv the ofilcers of the b;!nk to themselves and othe!. . -. to secure which there 
was no ndequ!te seeuritv; that overdrafts and loans allowed to those who were 
not able to repay the bank were nothin more than debts due upon express con- 
tracts which the borrowers were bound to pay to the banl-; that State and 
county tares levied under Idaho State laws and paid by the bank during the 
years ]918, 1919, and 1920 ou bank stock of stnekholders were a essed on the 
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stockholders of the bank alld ilot Upoll tile bank itself and therefore w«e n t 
allowable as deductions from the gross income of the bank 

By section 281 (b) and (e) of the Revenue Act of 1924 except as lirovided in 
sections (c) and (e), no refund is allowable after four yeai. s~jx'oin the time the 
tax was paid unless before the expiration of such four y~a~~ a claim therefor is 
filed by the taxpayer; nor shall the amount of the credit or refund exceed the 
portion of the tax paid during the four years iminediately preceding the filing 
of the claim, or if no claim was filed, then during the foui years iinmediately 
preceding the allowance of the credit or refund. By subdivision (e), if the 
taxpayer has within five years from the time the return for the taxable year 
1917 was due, filed a waiver of his right to have the taxes due for such taxable 
year determined and assessed within five years after the return was filed, or if 
he has on or before June 15, 1924, filed such a waiver in respect to the taxes 
due for the taxable year 1918, then such credit or refund relating to the taxes 
for the year in respect to which the waiver was filed shall be allowed or made 
if the claim therefor is filed either on or before April 1, 1925, or within four 
years from the date the tax was paid. By section 1012 ot the Revenue Act of 
1924, all 'claims for refund of any internal revenue tax alleged to have been 
erroncouslv or illegally assessed or collected, or of any sum alleged to have been 
excessive, or in any manner wrongfully collected, must, except as provided in 
section 281 of the Act of 1924, be presented to the Commissioner of Internal 
Revenue within four years next after the payment of such tax, penalty or sum. 
Under the Revenue Act of 1926, section 1118(a), no suit or proceeding shall be 
maintained in court for the recovery of any internal revenue tax alleged to have 
been erroneously or illegally assessed or collected or any sum alleged to have 
been excessive or in any manner wrongfully collected "until a claim for refund 
or credit has been duly filed witli the Commissioner of Internal Revenue accord- 
ing to the provisions of law iii that regard and the regulations of the Secretary 
of the Treasury established in pursuance thereof" No such suit or proceeding 
shall be instituted before the expiration of six months from the date of filing 
such claim unless the Commissioner renders a decision thereon withiu that time, 
nor after the expiration of five years from the date of the payment of such tax 
or sum unless such suit or proceeding is begun within two years after the dis- 
allowance of the part of such claim to v hich such suit or proceeding relates. 

Referring to the 1917 taxes, it was stipulated that about December 1, 1924, 
plaintiiT filed a claim for refund for the income aud profits taxes for that year, 
1 ut that the Commissioner of Internal Revenue rejected the claim in full on 
or about January 14, 1926. No waiver for 1917 was filed, It is clear that 
under the circumstances the claim for refund for that year, not having been 
filed iuitil November 29, 1924, or more than four years from the date of the 
payinent of the tax by the banl-, suit upon the claim is barred. (1IcDoaa(d 
Coal Co. v. Leioellyn, 9 P. (2), 994 [T. D. 8802, C. B. U — 1, 122]; Same, 16 F~. 
(2), 274. ) 

Plaintift argues that the court erred in rejecting an offer of evidence which, he savs, tended to show that a claim for refund for 1917 was filed in tune, 1920. Tlie offer consisted of correspondence relating tn a claim, but failed io show that a claim was filed. Therefore it was immaterial and was properly reiecied. 
We attach no significauce io appellant's su, gestion that the staiute of limita- tiori does not run because the State of Idaho, by the commissioner of finauce, is. suing the United States "in its sovereign capacity as trustee to enforce a public right and to assert a public interest, " etc. The commissioner of finance as liquidating agent of the bank has the same, but no greater, right to sue than the baiik as a taxpayer would have. The case does not involve income of the State, nor of one of its instrumentalities. 
It is urged that the evidence discloses that large sums were loaned without adequate security to, and that heavy overdrafts were permitted to be made by, the officers and directors of the bank during 1917. 1918, and 1919, and that all such loans and overdrafts that were not paid, and the uucoliected interest thereon, were losses to the bank and were therefore deductible. 
Section 284(a) provides that in the case ot a corporation there 1 1 allowed as deductions (4) losses sustained during the taxable ye&. 

' re shall be 
compensated for by insurance or otherwise; (5) debt~ ascertained to be ~orth 

e» and not 
less and charged off within the taxable year (40 St. , 1057) Losses 
speaking, may include debts; but in the statute quoted by the enum 

ally 
separately of losses and debts, Congress made a distinction which 
recognised. As simple illustrations of a loss occurring duriug the taxab st be 

ie vear 
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we might cite destruction of properiy by fire where the property de=troved is 
not covered by insurance; or, the theft of funds or a bank during a taxable 
y~r without insurance agam'st sucll A loss. But an interest-b aring note for 
aii amount loaned by the bank, &&r an overdraft bv a delx&sitor but not paid, 
aud found to be worthless and charged off during the taxabie Ie;ir, is a worth- 
less debt. In LetgeRyu V. Etcctpjc R&diictio@ Co. (2 5 I, . S. , 2L'i) the court 
assumed that the above-quoted subdivisiiins (4 and o) of the statute are 
mutually exclusive and that a loss under one may not be deducted uuder the 
other. (( aited. 8iatas v. Xlaus»er et al. , 2&o F. (2), 608. C. C, M, 2, Xpr. 9, 
1928. ) ~d in the present ca. e tlie items which made up the amounts reported 
in the returns as gross incoine were found by the district court to cot&sist 
of loans made by the banl- to borroivers during the years 1918. 1:&19, and 19-0. 
They were evidenced bv promis~ry notes executed by the Ix&rrowe. ~, and at 
inaturltv. in some instances where the committee thought se;iirity w s -mple, 
interest accumul;ited on the prior note was added to the renewal note. Tlie 
notes were not paid; nor were tiiev chai ed off during the years 1918, 1919. and 
1920. (Ro&jnt Ptickb&o Co. v. Co»&missio&ter, 22 F. (2), 686; Ace& p v. Commis- 
sio&M, 22 F. (2), 6 [T. D. 4116, C. B. VII — 1, 155]. ) AVe aglee with the district 
c&iurt that the 1». -. . es irvolved in the present case were reallv but sums of money 
due upon express conti-. icts under which the borrowers were obligated to lxiv, 
and as such are within the provisions of section 284(a) of the Act of 1918. 
The testimon. -. of the former cashier of the bank was that there wa. an examin- 
ing committee which met quarterly and went over the various loai. s and ap- 
proved them; that he was a member of the committee and that iu approvin, the 
loans he believed the borrowers would he able to pay. In 1920 he question-d 
whether the loans could be collected, but. it was not uutil after 1920 that it 
was determined that they could not be collected. In explaining the matter o 
interest, the ~i'tness said that where the interest was added to the renewal 
note. -. during 1918, 1919, and 1920, aud the. income tax was paid for any one 
year, the mterest would be credited to the earuings of the bank and the tax 
was paid ou that particular amount; that tlie income and profit returns for 
1918, 1919, an&i 1920 were made out in a wav to shiv the true earnings of the 
bank as . ho»-. & by the books; that the records of the baal- we. correct; that 
tlie l&ank paid dividends during 1918 aud 1919 and one divideud dur ng 1920; 
aiul that if conditions had improved the bank could have realized on prac- 
tically all of the accounts. The conduct of tiie baal- otficials may hare been 
reprehensible and in failing to charge oK certaiu overdue anil unsecured loans 
they may have violated the banking laws of the State of Idaho, but the iesti- 
monv sustains the finding that in negotiating such loans the otficials of the 
bank acted without fraudulent purpose to injure the banl- or to appropriate 
the sums to their own use to the detriment of the bank. 

It was also found that during tI&e three years mentioned the bank paid cer- 
tain amounts upon bank stock taxes for which it was not reirubursed bv the 
stockholders and which were not included in the returns of the bank as deduc- 
tions nor iu its claims for refunds for the rears specified. Our couclusiou is 
that the bank had no right to make a deduction from the "ross income of the 
amount of such taxes. Pretermitting the poiut that the plaintiff belo~ niade no 
claim for deduction of bank stock taxes and thus failed to complv v, -ith the 
statutory requirements (Tucker v. Ale@a&&der, lo Fed. (2), 8o6 [T. D. 8978. 
C. B. YI — 1, "87]), we are. nevertheless. of the opiuion that the contention lacl-. s 
legal merit. These taxes were levied under the Idaho law, which provides 
(sections 8299, 8802, and 8M3, Comp. St. Idaho. 1919) that the stockholders of 
every bank a. soci;ition must he asse. seri and taxed in the countr where the 
bank is located in the value of their shares of stock in the bank and that the 
bank must furnish t» the assessor a full and correct list of the names of its 
stockholder, and that the tax must be assessed against the holders whose 
immes appear on the list, as personal property, and must be paid bv the banl-. 
but that the owners of such shares are liable for the tax paid by the bank. 
In Hchai»ical v. First -'&ulkmat Ra&i@ of It riser (18 Ida. , 290) the court in 
con. idering that statute regarded the shares of stock as personal property of 
the shareholders, an(l said that while the taxes against the shares llllist 
ultimatelv be paid by the owner of the stock, "still the statute makes the lranl- 
ihe agent of the stockholder and liable to the countr for the tax s» levied aud 
assess~ed. " Thi' batik was held obli ated to pav the tax a. . s& ssed a ai»;t the 
stool- of its stockholders, and such liabilitv on the part of the bauk carried with 
it an iiuplied lien iu favor of the bank against tbc stock and the earnin 
dividends, aud profits derived therefrom for reimbursement in the suiu so paid, 
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but that the bank as agent made the payments for the owners of " 
It has also been held that the amount of the bank tax under the Iaw 
not being upon the bank itself, the tax is not deductible from gross i~come by 
the bank. (Eliot IV ationa/ Ban)s v. Gill, 218 Fed. , 600. first Ivationai B nls of 
Jackson, remiss. , v. 3foiVeet, 238 Fed, , 559, ) 

Several assignrncnts are based upon rulings on objections to certain evidence 
offered in behalf of the plaintiiT below. They involve questions subordinate 
to those upon which we think the decision in the case must turn, and we can 
not see that plaintifl. ' was injured by the rulings in respect to the offers. 

The judgment is affirmed. 

SECTION 914(a) 8. — DEDUCTIONS ALLOWED: 
DEPRECIATION. 

APTIcI. E 163: Depreciation of intangible 
property. 

VII — 41 — 3934 
T. D. 4213 

IVCOME TAX — REVENUE ACT OF 1918 — DECISIOiV OF COURT. 

1. DEDUCTIONS — OBSOLESCENCE — GOOD WILL. 
No deduction is allowable for obsolescence of good will under 

section 214(a) 8 of the Revenue Act of 1918 which limits the allow- 
ance for obsolescence to such property used in the business as is 
susceptible to exhaustion, wear and tear. 
2. DEOIsIoNs FOLLowED. 

The decisions in Red, Wing ]lfalting Co. v. Willcats (15 Fed. (2d), 
626 (T. D. 3980 [C. B. VI — 1, 225]) ) and IIaberle Crystal 8pring 
Breuring Co. v. ClarL (20 Fed. (2d), 540 (T. D. 4067 [G. B. VI — 2, 
213]) ) are followed. 

TREASURY DEPARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

W'ashington, D. C. 
To Interna/ Eevenue Officers and Others Concerned. ' 

The following decision of the United States Circuit Court of 
Appeals for the Ninth Circuit, in the case of II'enny N. Landsberger, 
plaintif in erv'or, v. 0'ohn P. I[fcLotaghlin, CoQector of Inter~i 
Eevenue, First Dt'strict of CaHfornm, defendant in error, is pub- 
lished for the information of internal revenue OScers and others 
concerned. 

D. H. BLAIR, 
Commissioner of Interna/ Eevenue. 

Approved September 95, 1M8. 
A, W. JQELLoN) 

Secretary of the Treasury. 

UNITED STATEs CIRGUIT COURT oF APPEALs FQR THE NINTH CIRcUIT. 

JIenry N. Landsberger, plaintiff in error, v. John P. ))IcLaaghlin, Collector of Internal Reoenae, First District of Californio& defendant in error. 

[May 7, 1928 ] 
OPINION. 

GILBERT, Gircuit Judge: The piaintitf in' error was for v yea 
sivelV engaged in the business of buying wines and brandies from win 

ears ext 
in, California, and selling the same, generally in carload lots, 

Wholesale 
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dealers His business was in the nature of that of a broker. He harl no 
capital invested in it except that occasionally he would loan money to grape 
grov'ers to finance the raising of their crops. In his income tax returns for 
1919 and 1920 he claimed that the good will of his business had been worth 
$90&113'90& but that it became obsolete by reason of national prohibition, 
which went into effect January 16, 1920, and he allocated his loss by obsoles- 
cence to the year 1919 in the sum of $45, 964. 54 and to the year 1920, $2, 015. 19. 
The Treasury Department disallowed the deductions and he paid under protest 
the additio»al tax. Thereafter he brought an action in the court below to 
recover $13, 426, the deficiency in income tax assessed against him for 1919, 
and $1, 154. 31, assessed and paid for 1920. 

The statute which controls decision is the Revenue Act of 1918 (40 Stat. , 
1057), which provides as follows: "Sec. 214, (a) That in computing net income 
there shall be allowed as deductions: ~ * ~ (8) A. reasonable allowance for 
the exhaustion, wear and tear of property used in the trade or business, in- 
cluding a reasonable allowance for obsolescence. " The plaintiff in error con- 
tends that the loss of good will due to prohibition legislatiou was properly 
detluctible under the foregoing statute; that it comes within the provisions 
wh:ch permits a reasonable allowance for obsolescence. 

The identical question thus presented was before the Court of Appeals for 
the Eighth Circuit in Red IVtny bfalttny Co. v. Willeuts (15 Fed. (2d), 626), 
where in a careful and exhaustive opinion it was held that good will is a prop- 
erty of intangible nature and that its loss can not be the basis for income tax 
reduction in the absence of a showing that such loss was not refiected in gen- 
eral loss resulting from sale of property for depreciated value. Said the court: 

"It seems to us that the language 'includin a reasonable allowance for 
obsolescence' is but a part of and an enlargement of the previous phrase of 
the said subsection (7) relating to exhaustion, wear, and tear, and that the 
first part of the sentence was intended to cover the subject matter thereof. 
It does not atld a new kind of deduction, but merely permits the inclusion of 
an additional element, namely, obsolescence of such property used in the busi- 
ness as is subject to exhaustion, wear, and tear. The allowance for obsoles- 
cence was intended to be in connection with the allowance for exhaustion, wear, 
and tear; and that being at times i»sutficient to restore the proper basis of 
capital values. " 

Certiorari was denied (273 U. S. , 768). The decision was followed in Haberle 
Crystal. Sprtny Bretetny Co. v. Clark (20 Fed. (2d), 540). 

The plaintiff in error directs attention to section 325(a) of the staiute, 
which provides that as used in Title II of the Act, "The term 'intangible 
property' means patents, copyrights, secret processes and formulae, good will, 
trade-marks, trade-brands, franchises, and other like property, " and he contends 
that good will is thus placed in the class of property. Conceding that it be 
true, it does not follow that subdivision (8) of section 214 should receive a 
construction other than that which its plain terms imply. Therein allowance 
for obsolescence is made as to property used in trade or business, and v, e 
think it clear that good will is not property used in trade or business in the 
sense of the statute nor subject to exhaustio~, wear, or tear. Our conclusion 
is that the decision in the Red WVing case properly disposes of the questions 
which are here presented. 

The judgment is affirmed. 

SECTION o14(a) 9. — DEDI&CTIONS ALLOWED: 
AMORTIZATION. 

ARrlcz, E 183: Property cost of which may be 
amortized. 

RD&VK&XUE ACTS OF 1018 AND 1921. 

VII — 29 — 3805 
O. C. M. 424& 

Expe»ditures for opening and developing a mine are subject to 
»»&ortizatio». Solicitor's Memorandum 3104 (C. B. V — 2, 175) 
revoked. 
37229' — 29 — 19 
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An opinion is requested as to whether expenditln~ for m1ne devel- 

opment may form the basis for an amortization allowance. 
Attention is directed to the decision of the Circuit Court of Appeals 

for the Fifth Circuit in Unitecl States v. Corona ~oat Co. (28 Fed. 

(Bd), 678), alarming the decision of the United States District Court 

in Corona Coal Co. v. United 8tates (91 Fed. (M), 489). The courts 

hold that, coal was an article contributing to the prosecution of the 

wa I 9 that a coal mine is a " f acility "; that everything going to make 

up an operating mine constitutes the "facility, " and that the cost, of 
opening two shafts'in the coal mine under consideration is amortiz 

able under section 934(a) 8 of the Revenue Act of 1918. 
This OSce has previously. held in Solicitor's Memorandum 8104, 

supra, that costs of mine development consisting of shafts, tunnels, 

entries, erosscuts, etc. , were not subject to amortization vvithin the 

purview of the above section. 
Inasmuch as it has been recommended that no petition for cer- 

tiorari be filed in the Corona Coal Co. case, Solicitor's Memorandum 
8104, supra, is hereby revoked, and under the court decisions above 
cited expenditures for mine development are subject to the amortiza- 
tion deduction provided in section 2M (a) 8 of the Revenue A. cts of 1918 
and 1991. 

C. M. CHAREST, 
General Counse/, BIAreats of Enterna/ Eeventse, 

SECTION 214 (a) 11. — DEDUCTIONS ALLOWED: 
CHA. RITABLE CONTRIBUTIONS. 

ARTICLE o51: Charitable contributions. VII — 29 — 38(j9 
T. D. 4175 

INCOME TAX — REVENUE ACT OF 191S — DECISION OF COURT. 

DEDUcTION CELAsITADLE CONTRIBUTIONS — LIMITATIQN — INcQME OF 
INDIVIDUAL's BUSINsss TAxsn As TIIAT oF A CORPORATION. 

Where the net income of the business of an indiVi. . ul is at his 
option taxed as that of n corporation as provided by section 380 of 
the Itevenne Act of 1M8 the deduction from his gross ines 
a owed for charitable contributions under section 214(a)ll of that 

ss inde 
Aet is limited to 15 por cent of his net income excluding that part 
of it taxed as corporate income pursuant to section 336. 

TREASURY DEFARIMENT~ 
OFFICE OF COMMISSIONER OF INTERNAL REvENUE ) 

Washington, D. C. 
To C'oklectors of Internal Zevenve and Others Concerned: 

The following decision of the United States District Court, South- 
ern District of New York, in the case of Eevben Sadomsky v. sharks 
W. Anderson, Collector of Interna/ Revenue, is published for the 
information of internal revenue oScers and others concerned. 

II 
Acting Commissioner of Internal Reve 

Approved July 7, 1928. 
A. . W. MELLON) 

Secretary of the Treasury, 
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- ~ STATES DIST CT CDU T, SQU, Hm~ DI, T cr oP X~ YOBK. 

otosktt, plaintig, v. Charles W. Anderson. , as Collector of Internal + ttentte fot' the Third District of Xe!o York, defendant. 

[&arch 2T, 1928. ] 

OPiXTOBL 

THaeHEB, D. J, : The taxpaver was the owner of a business which was incor- 
porated June 26, 1919. He had other sources of income. %'ith respect to the 
income of the business, he chose to be ta~ed for the year 1918 and that portior. 
of the year 1919 prior to incorporation as if the income was that of a corpora- 
tion. This was permitted by section 880 of the Revenue Act of 1918. The 
sole question presented is whether, in such a case, the deductiou of charitable 
«ntributions is liruited in amount to 15 per cent of his ~et income including 
or excluding that part of his income taxed as corporate income pursuant to 
section 880. 

Under section 880 the net income of the business at the option of the tax- 
payer is to be taxed as the net income of a corporation is taxed under Tit! s 
II and III, and for this purpose net income and invested capital of the business 
are to be computed as if the basiness had been incorporated. All the provisions 
of Titles II and III relating to corporations are made to apply. It follows 
that in computing the income tax to be paid with respect to the income of the 
bu iness, sections 282, 288, 284, 285, and 286 mast be followed. as they Iwlate 
to corporations, and must control in so far as they differ from the provisions 
of sections 212. 218, 214, 215, and 216, relating to individaals. Now, the only 
authority for deducting charitable contributions is found in section 214, para- 
graph II, where the deduction is allowed "in eomputiug net income ' (214 — a) 
"in the case of an individual" (212 — a). "In compating the net income of a 
ecrporation subject to the taz imposed by section 280" no such deduction is 
allowed (o~a). The plain meaning of section 880 forbids the allowance of 
deductions not allowed in the case of corporations It would be most unrdason- 
able to construe section 880. which was mauifestly intended to give the taz- 
payer the option of paying the tax i!nposed on corporate income instead of the 
tax imposed on individual income, in such a wav that the taxpayer may pay 
the corporate tax while retaining the benefit of deductions allovvable only to 
individuals. Therefore I think that the income which the tazpaver ch~ Io 
hare taxed under section 880, as corporate income i: taxed. could have no 
effect in determining the amount to which his charitable contribution; could 
be deducted from. the balance of Ids Income. which was taxed as income of an 
indiridnal is taxed. The phrase "15 per eentmu of the taxpayer's net income 
as computed without the benefit of this paragraph, " in paragraph II of ~tlon 
214, obviously refers to the net income, which is computed under sections 212, 
218. 214, and 215 as the net income of an individual taxed under section 210. 
There is nothing in the Act which warrants the extension of this phrase so a. . 
to cover income computed and taxed under the sections relating to corporations. 
The generality of the wombs used does not authorize a construction which 
would defeat the obvious intention and scheme of the statute. The complaint 
is accordingly dismissed, with costs. 

AamcLE 251: Charitable contributions. 

REvEWCE ACT OF 1921 A&3 PRIOR ACTS. 

Contributions to a bar association. (See G. C. !l. 4805, 
page 58. ) 
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SECTION 217. — NET INCOME OF NONRESIDENT 
ALIEiN INDIVIDUALS. 

ARTicEE M6: Other income from sources within 
the United States. 

VII-49 — 4021 
I. T. 2440 

REVENUE ACTS OF 1918 AND 1921. 

The income received by a foreign corporation, which oper'ates a 
mine in the United States, from the sale of its product in a foreign 

country to which it has been shipped, is not taxable under the 
Revenue Act of 1918. Such income is taxable under the Revenue 

Xet of 1921, unless it can be shown that such income should not be 

allocated to sources within the United States. 

Advice is requested relative to the liability of the M Company, a 

forei~ corporation, to Federal income tax. 
The facts as stated are these: The M Company was organized under 

the laws of a foreign country and owns mines in the United States. 
The product is mined and shipped to the home ofIice in Europe, 
where it is treated and disposed of. The M Company has no sales 

agents in the United States; all sales take place abroad; and its 

books are kept in a forei~ country. For the years 1918 to 1922 

the M Company filed Federal income tax returns and paid the tax 
based upon the total sales which were made in Europe less the 

proper cost of mining, freight, selling, etc. 
Section 238(b) of the Revenue Act of 1918 provides as follows: 

In the ease of a foreign corporation gross income includes only the gross 
income from sources within the United States, including the interest on bonds, 
notes, or other interest-bearing obligations of residents, corporate or otherwise, 
dividends from resident corporations, and inclutling all amounts received (al- 
though paid under a contract for the sale of goods or otherwise) representing 
profits on the manufacture and disposition of goods within the United States. 

It does not appear that any ruling has been made under the Reve- 
nue Act of 1918 relative to the taxability of income derived by a 
foreign corporation from sales made without the United States of 
the product of a mine located within the United States. Treasury 
Decision 3111 (C. B. 4, 280), promulgated under the Revenue Act of 
1918, contains the definition of the term "income from sources within 
the United States" made by the Attorney General of the United 
States. The first case cited is that of a foreign corporation which 
operated sawmills in the United States and shipped the raw products 
of the sawmills to Great Britain to be finished and sold. The Attor- 
ney General held that no income is derived from the manufacture of 
ooods and that before there can be income there must be sales. 
Although the decision in that case was limited to the "manufacture 
of goods, " there appears to be no reason ivhy the principle under- 
lying that decision should not be equally applicable to the case of a 
natural product mined in the United States and shipped abroad for 
perfection and sale. It is, therefore, held that under the Revenue 
Act of 1918 the income derived from the sale without the United 
States of the product mined in the United States was not income 
from sources within the United States and was not subject to 
Federal income tax. 
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Section 288(b) of the Revenue Act of 1921 provides: 
In the case of a foreign corporation, gross income means onlv gross income 

from sources within the I. nited States, determined (except in the case of 
insurance companies subject to the ttLv imposed by section 248 or 246) in the 
manner provided in section 21T. 

Article 826 of Regulations 62. interpretating section 217 of the 
Revenue Act of 1921, reads in part as follows: 

The income derived from the ownership or operation of any farm, mine, 
oil or gas well, other natural depo=it, or timber, located within the United 
States, and from the sale by the producer of the products thereof within or 
with&&ut the United States, shall ordinarily be included in moss income from 
sources within the United States. If, however, it is shown to the satisfaction 
of the Commissioner that due to the peculiar conditions of production and 
sale in a specific case or for other reasons all of such gross income should not 
be allocated to sources within the United States, an apportionment thereof 
t&: sources within the I nited State:. and to sources without the United States 
shall be made as provided in article 82T. 

According to the article quoted. the income of the 4I Company 
derived from the sale of the prod~et without the I. nited States for 
the years 1921 and 1922 was taxable as income from sources within 
the I. nited States unless it can be shown to the satisfaction of the 
Comtnissioner that all of such income should not be allocated to 
sources within the I. nited States. 

ARTlczz 327(a): Transportation service. 

REVERE ACT OF 1921. 

Amendment of article 827(a) of Regulations 62. (See T. D. 4201, 
page 188. ) 

SECTIOX 219. — ESTATES AXD TRI. STS. 

ARTIcLR 841: Estates and trusts. VII&8 — 8861 
T. D. 4192 

IXCOME T~ — REVEXCE ACT OF 1916 — DECISIO-'&I OF COCRT. 

IncoME — TRUsT — Ovs Tszsr Fcxn Drvtnzo Ixm THasz P~srs. 
Where a testator directs his trustees to invest and reinvest the 

residue of the annual income of his estate and hold the same and 
all accumulations thereof uutil three of his children should re- 
spectivelv arrive at the age of 25 vears "dividing the said trust 
fund into three equal part. -, one of the said parts being so held 
for each of mv said children, respectivelv, " and directs that addi- 
tions to the fund be made equally to each of said three parts and 
that the principal of such portion of said accumulated fund so held 
for such cltild be paid to such child as said children respectively 
arrive at that age, the fund so created is one trust. 

TREAsURY DEPARTMENT. 
Orrtcz or Co+MIsstoxzR or Iw TER&-&1. Rzxxwm, 

TVashlngton& D. C. 
To Collectors of Internal Piet enue ancl Others Concerned: 

The following decision of the Court of Claims of the I. 'nitcd States 
in the case of robert 1V. Johnson, jr. , et al. , Beneficiaries tInder the 



$219, Art. 341d 284 

'WiP of Eobert W'ootE J'ohneort, v. Unt'ted 8ttltes is pu»]is»ed for f»e 
information of internal revenue ofBcers and others concerned. 

P. MIREs& 

Aettng Comnnis~oner of Intertmf +e&eIt&te. 

Approved August 6, 1928. 
HENRY HERRICK BOND) 

Aettng Secretary of the Treasury. 

CoI'RI' ov C~IMs ov TRR UNIixn ST&TEs 

Robert W. Johnson, jr. , John S. Johnson, and Evangeline B. Johnson, Bene- 
ficiarie under the Wi7t of Robert Wood Johnson, v. The United States. 

[April 2, 1928. ] 

OPIÃIO1V. 

G~HxM, Judge, delivered the opinion of. the court. 
The plaintive are executors. The question presented is whether a fund 

created by the will of the decedent out of the residuary income of his estate 
should under the law be construed to be one trust or three trusts. The Com- 
n1issioner of Internal Revenue cm1strued it to be one tImst and assessed a tax 
accordingly. The plaintiff paid the tax, petitioned for a refund, which was 
refused, and then brou ht this suit, The provision of the will in question is 
as follows: 

"Third. (4th) After the foregoing annual payments shall have been made 
as atoresaid out of said income and after all of the aforesaid legacies shall 
ha:e been made thereout, then I direct my trustees to hold and invest and 
from tin1e to time to reinvest all the remainder of such income and to hold and 
retain the same and all accumulations thereof in order that said trust fund 
may increase and. keep the same intact until my said three children by my 
wife Evangeline A. (that is, Robert Wood, John Sesvard, and Evangeline 
Brewster) shall respectively arrive at the age of 25 vears, dioiding the said 
tsust fund, hou'e& el. , into three equal parts, one of the said parts to be so held 
for each of nay said children respectively, and in adding to such fund from 
the residue of said annual income of my estate as aforesaid I direct that such 
additions shall be made equally to each of said three parts and as my said 
children shall respectively arrive at the age of 25 years the principal of such 
portion of said accumulated fund so held for such child shall be paid to such 
child or the lawful issue thereof. " [italics ours. ] 

The applicable statutes are as follows: 
Section 1, Title I, of the Income Tax Act of September 8, 1916, as amended 

by the Act of October 8, 1917, provides in pari. : 
"(a) That there shall be levied, assessed. , collected, and paid annually upon 

t11e entire net income received in the preceding calendar year from all sources 
by every individual, a citizen or resident of the United States, a tax of 2 per 
centum upon such income 

Subsection (b) of section 1 of the said Act emphasizes what is ordinarily 
referred to as a surtax upon the total net income averred to in section l. 

Section 2(b) of the said Act provides: 
"Income received by estates of deceased persons during the period of ad- 

ministration or settlement of the estate, shall be subject W the normal nd additional tax and taxed to their estates, and also such income of estates or auy kind of property held in trust, including such income accun1ulated in trust for 
the benefit of unborn or unascertained persons, or persons with contingent interests, and income held for future distribution under the terms of the will or trust shall be likewise taxed, the tax in each instance, except when the income is returned for the purpose of the tax by the beneficiary, to be assessed to the executor, administrator, or trustee, as the case may be: I'rovided, That where the income is to be distributed annually or rePQarly between existing 
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s» egatee, or beneficiaries the rate of tax and method of computin the 
e ba 'ed in each ca. e upon the amount of the individual share &:o be 

distributed. 
If the fund in this case constituted ore trust it is subject to a higher rate of 

taxation than if three trusts were created, and the aim of this suit is to relieve 
this trust fund of the higher tax by establishing that three trusts mere created 
by the mill. 

stator died on February 6, 1910- The tax involved is for the yea 191". 
Wh the trustees made their return for that year on June 15, 1918, the. d 
it on the ba, is of the fund being one trust and not three. Thereafter, on October 
19, 1922, they filed an amended return for the year 1917. claiming that the 
income of the estate for 191? had been distributed equally among the three 
children, aud one of the trustees filing three separate returns as and for three 
separate trusts showing a less amount of tax due than had been paid, and on 
October 22, 1922, a refund was asked. 

It appea&~ that in June, 1918, 8 years after testator's death, they still re arded 
it as one trust fund, so returned it, and paid the tax accordingly, and it mas not 
until more than 4 vears aftermards, namely, in October, 1922, 12 years after 
the testator's death, that the thought apparently came to them that they mere 
handling three trusts and not one trust. They then, accordin to the stipulated 
facts, in their return set "forth a di:tribuiion of the estate of 191? equally 
between the three children of the testator. " There is nothing to shorn when this 
distribution mas made or that it had been made prior to their return in June, 
1918. So we have at the outset a failure of proof that there mas any division 
of this trust fund into three parts prior to and at the time of the first return in 
June, 1918. 

While the opinion of his executors or trustees as to the intention of the 
testator, and consequently the meaning of the mill, is not conclusive, it is quite 
persuasive, for the reason that they consisted of the testator's brother, son-in- 
law, and wife, probably as conversant with the intention of the testator as an:-- 
one from whom such intention could be ascertained, and for 12 years it appears 
they maintained the opinion that the testator intended to create one trust. 

The statute involved taxes income "of estates or any kind of property held 
in trust" mhere the income is not distributed. To the trustees under the mill 
the testator gave and bequeathed the whole of his property in trust, and u»der 
section 4 provided for a disposition of the residuary estate, and, after making 
certain bequest out of the income, provided that the trustees v;ere to hold and 
invest "all the remainder of such income and tn hold and ret in the same and 
all accumulations thereof in order that said trust fund may increase and keep 
the same intact" until the three children shall respectively arrive at the age 
of 2 & years, dividing the said trust fund, homever, "into three equal parts, 
one of said parts to be so held for each of my said children. " Here is a trust 
of what? The testator does not say that the remainder of his incon&e shall be 
divided into three parts and each of the parts shall be held in trust for the 
benefit of certain of his children. He directs that the "remainder" of the 
income shall be held and retained in order that said "trust fund ruay increa. . e 
and be kept intact" until the children arrive at the age of 29 years. He speaks 
of it as one fund and that it is to be held intact. It is true that he later 
uses the language above quoted, "dividing said trust fund into three equal 
parts, " but here again he uses the mord "fund. " Further on he speaks of it 
as "said accumulated fund" and as the "portion" of said accun&ulated fund 
of each child therein. We are of the opinion that it mas the intention of the 
testator to create one fund; that the provision for dividing it mas simply 
directory and for the purpose of keeping the interests of the children equallv 
divided. On'e fund was created. Each of the beneficiaries mas to receive an 
equal share of the accun&ulated trust fund. The fumi mas to remain intact 
until one of the beneficiaries arrived at the age of 2 & years. when his share 
was t» be paid to him. The historv of the conduct of the trustees indicaies 
that the division of the fund into three trusts mas an afterthought. We are 
of the opinion that the Commissioner of Internal Revenue properly assessed 
it as one fund. 

The petition should be dismissed, and it is so ordered. 
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ARTIOLE 343: Decedent, 's estate during administration. 

REVENUE ACT OF 1921 AND PRIOR ACTS. 

Amenclment of article 343, Regulations 62 and 45 (1920 edition). 
(See T. D. 4177, page 134. ) 

ARTrcLE 343: Decedent's estate during administration. 

REVENUE ACTS OF 1918 AND 1921. 

Basis for determining gain or loss in case of installment notes 
originally received by decedent and coHected by his estate or next 
of kin after distribution. (See G. C. M. 5060, page 64. ) 

SECTION 222. — CREDIT FOR TAXES IN CASE 
OF INDIVIDUA I' S. 

ARTIGLE 381: Analysis of credit for taxes. 

REVENUE ACT OF 1918. 

Foreign tax on income from foreign branch, the operation of 
which results in a loss, in terms of dollars, due to dill'erence in rates 
of exchange. (See G. C. M. 4969, page 269. ) 

PART III. — CORPORATIONS. 

SECTION 230. — TAX ON CORPORATIONS. 

ARTIOLE 503: Corporations liable to tax. VII — 31 — 3832 
T. D. 4181 

INCoi&IE TAX — REVENUE ACT OF 1918 — DECISION Or COURT. 

l. IxcoMK TAx — IivcoMH FRQM ExPGRTs — CCNBTITUTroN~TY. 
The imposition of a tax upon net income derived from the busi- 

ness of exporting goods t'rom the United States and selling them in 
foreign countries does not deprive the taxpayer of its property without due process of law in violation of the fifth amendment of the Constitution, though income from like sources earned by cor- porations organized in Porto Rico and the Philippine islands is exempt from such tax; nor does such a tax violate the rule of uni- formity prescribed by Article I, section S, clause l. 
2. SAirE. 

A tax levied upon net income from the business of exporting goods from the United States and selling such goods in foreign countries is not a tax laid on articles exported from any State in violation of Article I, section 9, chfuse 5, of tlfe Constftution, 
though income from like sources of corporations organized in porto Rico and the Philippine Isla. nds is exempt from such tax. 
g. DxcrsroNs For. raw'. 

The decisions in porto Rico Coot Co. v. Edwards (275 Fed. , 104) 
and Pock v. Long (247 U. S. , 165 (T. D. 2726) ) followed. 
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TRE IS~% DEP. &&RT&f ENT, 
OFFIOE oF CGAIAIIssloNER oF INTERNAL REvENI E 

l)'ashington, D. C. 
To Collect'oI's of Internal Reven!ce and Others Cotccern&edc 

The following decision of the United States District Court, South- 
ern District of f&lew York, in the case of. E'cuss IIessleirc 4 Co. , Inc. , 
v. EIInrards, is published for the information of internal revenue 
OScers and others concerned. 

H. F. MIREs, 
Acting Commzssioner of Interna/ Revenue. 

Approved July 20, 1028. 
OGDEN L. MILLS) 

Acting Secretary o j' the Treasurvj. 

UNITED STATEs DIRTRIOT CoURT, So!ITHERN DisTRIOT oF NEw YoRK. 

Neuss Hesslein &f Co. , Inc. , plaintiff, v. William H. Edwards, as CoLLector of 
Internal revenue for tl&e Second District of New York, defendant. 

[March 21, 1928. ] 

OP!IV!ON. 

GODDARD, District Judge: This is a motion by the defendant to dismiss the 
plaintiff's amended complaint on the ground that it does not set forth facts 
sufficient to constitute a c«u. . e of action. From the complaint it appears that the 
plaintiff is a corporation organized and existing under the laws of the State of 
New York, and with its principal place of business iu the city and State of New 
York, and was, at, all the times referred to and now i. , en' aged within the 
United States in the business of purchasing goods withiii tlie United Stat& s and 
exportin" the said goods to countries forei; n to the United States; that on June 
13, 1921, it paid under protest, to the United States collector of internal revenue 
at New York, $2, 195. 70 imposed under the Revenue Act of 1918 upon its net 
income or profits during the calendar year 1920. This suit was brought to 
recover the tax so paid, on the ground that its imposition was unconstitution:d, 
it alleges, because corporations or. anized under the laws of Porto Rico and 
Philippine Islauds, !vhich are engaged in a business similar to that of the plain- 
titf, are not required to pay as much tax as it is compelled to pay; that Congress 
has attempted to classify corpor;!tions of Porto Rico and of the Philippine 
Islands as forei 'n corporations under section 1 of the Revenue Act of 191S, and 
that such corporations &vere exempted from the paymeut of tax on the net income 
derive!l from the business of exportiug articles from the l. 'nited States and sell- 
in ~ them in forei n couutries. Its precise grounds as stated by the plaiutiif, 
are 

"First: That the said tax assessed and collected under sections 230 and 301 
of the Revenue Act of 1918 on the net income of the plaintiff, derived from the 
purcliase of articles !virhin the United States by the plaintiff aud the expor[a- 
tloii and disposition or sale of said articles in countries foreigu to the United 
States by the plaintiff during the calendar year 1920, v-as not the exertion of 
taxation but the confiscation or takiug of plaintiif's property iu violation of 
the fifth amendment of the Constitution of tlie Uuited Sti!tes inasmuch as the 
like net income of corpor;!tions or anized under the laws of Porto Rico and the 
Philippine Islan&ls, derived from the said like b!!siness of exporting carried on 
withiu the United States during . aid calendar I ear 1920, under the s;!me 
circunistan&es &ud conditio!!s, and under tlie protection of the United St;!tes in 
whatever part of the woi ld tlieir business was conducted, was exempt from 
like tax under section 233(b) of s!id Revenue Act of 191S. " 
And 
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"Second: That by' reason of said discrimination against the plaintiff the said 
tax so imposed upon the said net income of the plaintiff so earned during said 
calendar year 1920 directly burdened the exportation of said articles from the 
United States by the plaintiff in violation of paragraph 5 of section 9 of 
Article I of the Constitution of the United States. " 

The pertinent sections of the Act of Congress approved February 24, 1919, 
known as i, he Revenue Act, of 1918 (40 Stat. at L. , ch. 18), are— 

SECTION 1. The term ' foreign ' when applied to a corporation or partnership 
means created or or anized outside the United States; 

"The term ' Unit, ed States ' when used in a geographical sense includes only 
the States, the Territories of Alasl'a and Hawaii, and the District of Columbia. " 

"Szc. 230. (a) That, in lieu of the taxes imposed by section 10 of the Revenue 
Act of 1916, as amended by the Revenue Act of 1917, arid by section 4 of the 
Revenue Act of 1917, there shall be levied, collected, and paid for each taxable 
year upon the net income of every corporation a tax at the following rates: 

"(1) For the calendar year 1918, 12 per centum of the amount of the net 
income in excess of the credits provided in sectiou 236; and 

"(2) For each calendar year thereafter, 10 per centum of such excess amount. 

"Szo. 233. (b) In the case of a foreign corporation gross income includes 
only the gross income from sources within the United States, includin the 
interest on bonds, notes, or other interest-bearing obligations of residents, 
corporate or otherwise, dividend. from resident corporations, and including all 
amounts received (although paid under a contract for the sale of goods or 
otherwise) representing profits on the mauufacture and disposition of goods 
within the United States. " 

"Sac. 261. That in Porto Rico and the Philippine Islands the income tax 
shall be levied, assessed, collected, and paid in accordance with the provisions 
of the Revenue Act of 1916 as amended. 

"Returns shall be made and ta~es shall be paid under Title I of such Act 
in Porto Rico or the Philippine Islands, as the case may be, by (1) every 
individual ivho is a citizen or resident of Porto Rico or the Philippiue Islands 
oi. derives income from sources therein, and (2) every corporation createtl or 
organized in Porto Rico or the Philippine Islands or deriving income from 
sources therein. An individual who is neither a citizen nor a resident of Porto 
Rico or the Philippine Islands but derives income from sources therein, shall 
be taxed in Porto Rico or the Philippine Islands as a nonresident alien 
individual, and a corporation created or organized outside Porto Rico or the 
Philippine Islands and deriving income from sources therein shall be taxed in 
Porto Rico or the Philippine!slantls as a foreign corporation. I'or the pur- 
pose of section 216 and of paragraph (6) of subdiiision (a) of section 234 a 
tax imposed in Porto Rico or the Philippine Islands upon the net income of a 
corporation shall not be deemed to be a tax under this title. " 

"Szc. 301. (a) That in lieu of the tax imposed by Title II of the Revenue Act 
of 1917, but in addition to the other taxes imposed by this Act, there shall be 
levied, collected, and paid for the ta~able year 1918 upon the net income of 
every corpoiation a tax equal to the sum of the following: 

"(b) For the taxable year 1919 and each taxable year thereafter there shall 
be levied, collected, and paid upon the net income of every corporation (except corporations taxable under subdivision (c) of this section) a tax equal to the 
sum of the following: 

Porto Rico and the Philippine Islands are not a part of the United States ivithin that provision of the Constitution which declares that ". all duties, imposts and excises shall be uniform throughout the United States, " and 
Congress has the power to make a distinction between Porto Rico and Philip- 
pine Island corporations and purely domestic corporations and to legislate ditferently for them. (Dozcnes v. Bddwet/, 182 U. S. , 244; Lawrence v. Wardell, 273 Fed. , 405. ) 

In Porto R(co Coal, Co. v. Edwards (275 Fed. , 104), a New York corporation which derived practically all its income from Porto Rico and did all its busi- 
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ness on that island, was taxed upon it-: eutire net income as a dou&eaic corpora- 
tion. It iras also required to pav ar& excess profit tax. This latter tax was 
not in effect in Porto Rico. It complained that, since corporations of Porto 
Rico had been exempted fr&&m the exec. -'s pront tax while it, which drear its 
income from that island, was not exempted, therefore it was discriminated 
against; and Judge Learned Hand held there was no discriminat& rn or . iolation of the fifth amendment of the Constitution. 

In the case at bar the plaintiff, a New York corporation, exports goods from 
the I:nited States, and alleges discrimination bee&!use it must pay a tax on 
its profits, whue a Porto Rico or Philippine Island corporation, similarly 
exporting from the Lnited States. is nut required to pay a tax. The sarae 
principle seems to me to apply as in the ease of Porto Rico Coal Co. v. Z&t!earCk, 
supra. All purely domestic corporations carrying on a similar busine. -: are 
taxed on the same bas]s as the plaintiff; all such corporations are treated 
alike. Congress, for its own good reasons, has m, t thought it adrisable to 
impose the same taxes on Porto Rico and Philippine I;land corporatiurs as 
it does on American corporations. an&i under the authorities. Congre=-. - has 
this right. It mav be that Congress was actuated by the thouaht that the-. :e 
territorial corporations did not have the same protection from the I. nited 
States Government as its own corporations: also Congress seem. t have 
thought it advisable for these territories themselves to provide for and collect 
their own taxes and thereby directlv obtain sufiicient revenue to meet their 
needs, rather than have their taxes laid and collected by a different method 
with appropriatiuns from the revenue so collected by the American Congress. 
Undoubtedly Cungres. could have made the Berenue Acts uf 191& and 1918 
applicable. to Porto Rico and the Philippine Islands. but evidentlv it did not 
desire to include them in the heavier taxes impo: ed upon American corporations 
which were necessitated l v the expense of carrying on the World Wnr. 

The second contention made by the plaintiff, that the tax iu&posed unon 
it directly burdened it. -. exportation business- in violation of para &raph 5. secti&&n 
9, Article I, of the C&&nstitution of the I. nited States. is fully dispo~ of by the 
decisions in peck &f Co. v. Loxe (217 I . S. . 165); Xational paper &f 7'ype Co. v. 
E&t& ardh (292 Fed. . 6SS [T. D. 649(, C. B. II — 2, 197]); '&atio»at Paper &t: Type 
Co. r. Boxers (M6 I:. S. & 876 [T. D. 6677, C B. IV — 1. 2OS] L 

Accordingly, the motion to dlsmi. . s the amended complaint should be granted. 

SECTIOX 281. — COXDITIOXAL AXD OTHER 
EXEMPTIOXS OF CORPORATIOXS. 

Aavzmz 511: Proof of exemption. 

RZVEXL E ACT OF 1921. 

Companr organized to erect a building to be used as a market place 
and auditorium on ground owned by a municipality, title to the 
assets of such company to be vested. in the citv after income is used 
to retire stock. (See I. T. 2436& page 147. ) 

ARTIE 513: Mutual savings banks 

REVE%PE ACT OF 1921 AND PRIOR ACTS. 

41utual savings banks organized under the laws of a foreign State. 
(See G. C. 11. 4729, page 58. ) 



$231, Art. 515. ] 

AR 515: Buildin~ and loan associations and VII — 53 — 4050 
TICLE T. D. 49M cooperative banks. 

INCOME TAX — REVENUE ACTS OF 1918 AND 1921 — DECISION OF SUPREME 
COURT. 

KxEMPTION — BUILDING AND I OAN AssocIATION — DEFINITIGN — STATE 

CONSTRUCTION. 

An organization incorporated under the laws of a State, operat- 

ing as a building and loan association in accordance with the State 
laws (and after December 31, 1920, making substantially all its 
loans to its members), is a domestic building and loan association 
entitled to exemption under section 231(4) of the Revenue Acts of 
1918 and 1021 unless there is a gross misuse of the name. 

TREASURY DEPARTMENT) 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 
Washington, D. C. 

To Collectors of Interno/ Revenue and Others Concerned: 

The following decision of the Supreme Court of the United States, 
in the case of the United States v. The Cambridge Loan c('e Building 
Co. is published for the information of internal revenue oKcers and 

others concerned. 
D. H. BLAIR, 

Commissioner of Internal Revenue. 

Approved December 21, 1928. 
A. W. MELLON, 

Secretory of the Treasury. 

SUPREME CQURT oF TIIK UNITED STATES. 

United States, Petitioner, v. T1~ Cambridge Loam d Building Co. 

(November 19, 1028. ] 

OPINION. 

Mr, Justice Hor. MEs delivered the opinion of the court. 
This is a suit brought by the respondent to recover the amount of taxes for 

the years 1918 through 1023, paid under duress, from which it says that it was 
exempt by the Acts under which the taxes were levied. It recovered in the 
Court, of Claims and a writ of certiorari was granted by this court, April 
9, 1028. 

The respondent is incorporated under the laws of Ohio, by which it is recog- 
nized as a building and loan ass'ociation, and it has conducted its business in 
accordance Ivith the laws of that State. The Revenue Act of 1018, February 
24, 1010 (ch. 18, section 231, 40 Stat. , 1057, 1076), exempts from the taxes in 
question "(4) Domestic building and loan associations and cooperative banks 
without capital stock orga. nized and operated for mutual purposes and without 
profit. " The Act of NoveInber 23, 1021 (ch. 136, section 231, 42 Stat. , 227, 
253), exempts "(4) Domestic building and loan associations substantially all 
the business of which is confined to making loans to members; and cooperative 
banks without capital stock organized and operated for mutual purposes and 
without profit. " These are the statutes concerned. No definition is given of 
building and loan associations, and the question is what scope is to be given to 
the words. 

The rudimentary form of such associations is supposed to be a society raising 
by subscription of its members a fund for making advances to members in order 
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to enable them to build or buy houses of their own. A. member is entitled 
to borrow on sufiicient security an amount equal to his . ubscriptiou for shares 
and when the shores are paid up by the installment payments required an(1 the 
profits of the corn)&any his indebtedness is canceled. 

The Government argues that the essence of these societies, what gives them 
their quasi public character and the only thiiig that waiTants exempting them 
from taxes, is that their single purpose is to enable people to get homes of their 
&&wii. AVhen one of them yields to the temptation to enlarge its operations and 
to make a little money outside, the Government says, it loses its title to its 
distiuctive name and to the exemption that the statute give. . 

The respondent received a large proportion of deposits from persons who were 
not members and it paid interest upon the same, and it also made considerable 
loans to such persons until the passage of the Act of 1921. Even when the bor- 
rower was a stockholder he was required only to subscribe for from one to five 
shares regardless of the amount of the loan. It is argued that thus the society 
became a mere money-making institution like an ordinary bank. 

But for such an association to start it must have some money to lend, and the 
typical member does not have it. Iong before Congress dealt with loan and 
building associations, an esteemed writer upon the subject had insisted on the 
reasonableness of allowing'them to issue full paid stock with fixed dividends, 
both in his book and upon the bench. (Endlich, Building Associations, 2d Fd. 
(1895), section 462; Eotk v. Capital Savings &f. Loan Association, 214 Penn. , 529, 
534, 544 (1906). ) 

The same autlior recognized depositors, section 56, and with more or less 
qualification the right to lend to outsiders, sections 314 et seq. , and to borrow, 
sections 297 et seq, 

Under the Ohio statute the respondent has these powers, and still, as we have 
said, is called a building and loan association by that State. The same name 
was commoiily used in other States and similar powers were given with more 
or less restriction. AVhen Congress exempted such associations from the income 
tax, of course it was speaking of existing societies that commonly were known 
as such, not of ideals that would have been hard to find. Aud this is not left to 
inference alone. Some corporations having been taxed under the Act of August 
5, 1909 (ch, 6, section 38; 36 Stat. , 11, 12), which exempted "domestic building 
and loan associations organized exclusively for the mutual benefit of their mem- 
bers, " the Act of I&'ebruary 21, 1917 (ch. 112, 39 Stat. , 1400), directed the tox 
to be refunded as "illegally collected, " and included the respondent among the 
corporations named. 

This Act followed and by implication sanctioned decisions to similar etfect in 
Herold v. Park Vieto Itait&ting and. Loan Association (210 Fed. Ikep. , 5&ii (203 
Fed. Rep. , 870) ); Central, ItaiNing Loan &f- Savings Co. v. Ito&&ikam&t (216 Fed. 
Iiep. , 526). 

This interpretation was adhered to for the Act of 1909 and succeeding Acts, 
iucluding that of 1918 noiv before us until a few months before the Act of 1921. 
It was incorporated iu regulatioiis of the Commissioner of Iiiternal Revenue 
approved by the Secretary of the Treasury as late as January 28, 1921, and up 
to theu no taxes had been levied or paid. 

In June of that year, however, the regulations were modified so as to declare 
the societies taxable if the amounts borrowed from aud lent to nonmembers 
ivere out of proportion to the borrowing needs of the mern)&ers and otherwise to 
limit. the use of such societies as a mask to esc;ipe taxation. The present taxes 
are uplield by the Government on the grouud that the respondent is such a mask. 

It is argued that, even admitting all that has been said thus for, a State can 
uot inake a bank exempt merely by calling it a building ond loon associiition. 
iVo doubt extrava ant eases mi, ht be imagined. But these associations are well 
l-noivn aud a State is not likely to be party to a scheme to eiiable a private 
coml&ony to avoid Federal taxation by giving it a false naiue. The statutes 
speal' of. "domestic" associations — that is, o. . &&ciotions sanctioned by tlie several 
States. They must be t;ikeu to accept with the qualifications expressly, lated 
what the States are content to recognize, unless there is a gross misuse of the 
name. 

The State of Ohio has recognized and still recognizes the respondent os belong- 
ing to the class which its nome indicates. Very possibly the c&&inpany hos 
strained its privileges to near thc limit but vve are not prepared to condenin tlie 
»omeiiclature adopted by the State. &Vhen tlie Act of 1921 was passed and 
tidied thc ivor&la "substantially all the busii&css of ivhich is confined to miikin 
loaus to members, " the respondent conformed to the statute, by requirin mem- 
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bership as a condition to a loan. The statute did not linut loans to the amoiini' 
of stock subscribed for. We may add that the net dividends are distributed to 
members at an equal rate to all. 

We deem it plain that no taxes were warranted before the Act of 19ZI, and 
are of opinion that the taxes under that also were not justified, although as we 
have said the rights of the company were pressed somewhat far. In coming 
to this result we have not thought it necessary to go into details of disputed 
significance, thinking it enough to state the point of view from which we regard 
the case. 

The assessment was not made until September 18, 1924, up to which time the 
respondent not unreasonably had supposed itself exempt, and then was taxe&l 
retrospectively for the five years before the one then current. In the meantime 
the respondent has distributed its money in dividends to its members and they 
presumably have paid income taxes on the dividends received. The statute of 
limitations had run or was running against them when the Government at. the 
last moment Gled a motion to remand that would have delayed the case and 
would have given the statute a further chance to run. The facts alleged in the 
motion suificiently appear in the findings of the Court of Claims and so far as 
material have been assumed in the discussion of the case. 

Judgment affirmed. 

ARTICLE 517: Religious, charitable, scientific, literary, and 
educational organizations and community chests. 

REVENUE ACTH OF 1919 AND 1921. 

'Exemption of corporation operating a hospital. (See I. T. 2421, 
page 150. ) 

A. RTICLE 517: Religious, charitable, scienti6c, literary, and 
educational organizations and community chests. 

REVENUE A. CT OF 1921 AND PRIOR ACTS. 

Bar association. (See G. C. M. 4805, page 58. ) 

ARTICLE 517: Religious, charitable, scientific, 
literary, and educational organizations and 
community chests. 

REVENUE A. CTS OF 1918 AND 1921. 

VII-46 — 3993 
I. T, 2437 

I. T. 1882 (C. B. II — 2, 201) is revoked, in view of General Counsel's 
Memorandum 4805, page 58. 

A. RTICLE 518: Business leagues. 

REVENUE ACT OF 1921 AND PI'IOR ACTS. 

Company engaged in granting licenses for use of patent, obtaining' 
revenue from assessments against sublicensees, with power to declare 
dividends. (See G. C. M. 4741, page 152. ) 
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SECTION 282. — i%ET INCOME OF CORPORATIONS 
DEFINED. 

Airrtc~ 581: Net income. 

RKVEXiiK ACT OF 1921. 

VIIW1 — &35 
G. C. iL 4954 

The &I Company is not entitled to taLe as a deduction from 
income losse. on account of shrinkage in foreign exchange, as 
shown by inventorying accounts receivable and accounts payable 
covering transactions with foreign subsidiaries. 

An opinion is requested relative to the income and pro6ts tax 
liability for the year 1922 of the 3I Company. 

It appears that in the computation of taxable net income for 1922 
the taxpayer corporation claimed a deductio" of a: dollars which s 
explained as follows: 

(d) Open current accounts with foreign subsidiaries from which there re- 
sulted a loss of z dollars. * * * In the case of (d), the loss represents the 
net of the increases and decreases in the open accounts revivable from and 
payable to foreign subsidiaries, as between their value in dollar=. at the rate 
of exchange prevailing at the beginning and at the end of the year 1922. 

A careful consideration of the case leads to the conclusion that 
the taxpayer is not entitled to take as a deduction from income losses 
on account of shrinkage in foreign exchange, as shown by inventory- 
ing accounts receivable and accounts pavable covering transactions 
with foreign subsidiaries. Such a loss is not based upon closed 
transactions, and the taxpap. er, not a dealer in exchange. is not 
entitled to inventory such items directly or through its accounts 
receivable and accounts payable. (Appeals of Theodore Tiedemann 
k Sons. Inc. , 1 B. T. A. , 1077, and Louis Roessel 4 Co. , Ltd. , 2 
B. T. A. ) 1141. ) 

The principle enunciated in Fred'erich. T ietor ond J. chelis et al. 
v. . balt'8 Textile 8fonufacturing Go. (26 Fed. (2d). 249). Appeals 
and Review Recommendation 15 (C. B. 2. 60), Office Decision 4'l9 
(C. B. 2. 60), and Office Decision oo0 (C. B. 2. 61) is not believed to 
apply, for the reason that those cases involve the method of com- 
puting the trading prost of foreign branches, the income from such 
sources being included in taxable income. In the instant ca. -e. the 
transactions are with foreign subsidiaries which for tax purposes 
must be regarded as separate and distinct entities. It is the opinion 
of this office, therefore, that the deduction in question should be 
disallowed. 

C. M. CHaREs'r. 
General Counsel, Bureau of Intetvial Ret. en~a. 

SECTION 288. — GROSS INCOME OF CORPORATIONS 
DEFINED. 

AjrrzcER 541: Gross income. 

R~ EX' ACT OF 19'21. 

Installment accounts receivable transferred to a corporation in 
exchange for its capital stock. (See G. C. 'lf. 4196, page 241. ) 



&)284, Art. 562. ] 294 

SECTION 034. — DEDUCTIONS ALLOWED 
CORPORATIONS. 

ARTIOLE 561: Allowable deductions. 

REVENUE ACT OF 1918, 

VII — 33 — 3853 
I. T. ~2428 

Ofhce Decision 989 (C. B. 5, 219) is revoked, in view of General 
Counsel's Memorandum 4606, page M6. 

ARTIcLE 562: Donations. VII — M — 3838 
T. D. 4182 

INCOME TAX — REVENUE ACTS OF 1916 AND 1918 — DECISION OF COURT. 

Contributions by a corporation to the Red Cross, Young Men' s 
Christian Association, and similar agencies are not deductible from 
gross income as ordinary and necessary, expenses under section 12 
of the Revenue Act of 1916 or section 234(a) 1 of the Revenue Act 
of 1918. 

TREASURY DEPARTMENT, 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington, D. C. 

To Collectors of Internal EevenIAe and Others Concerned: 
The following decision of the Court of Claims of the United States 

in the case of Consolidated 6'-as Electric Lighjt &f; PoIver Co. of Bal- 
tzrnore v. United States is published for the information of internal 
revenue o]Beers and others concerned. 

H. F. MIREs, 
Acting Conlm& sioner of internal Revenue. 

Approved duly 2V, 1%8. 
OGDEN L. MILI 8& 

Acting 8ecretary of the Treas«sr'. 

CMTET OF CLAIMs oF THE UNITED STATEs. 

Consolidated Gas Electric Light &9 Pommer Co. of Baltimore v. The United, States. 

[April 2, 1928. ] 
OPINION. 

CAMPSELL, Chief Justice, delivered the opinion of the court. 
The question for decision is whether subscriptions made by a Maryland 

corporation to Ivar funds of the Red Cross, the Y. M. C. A. , and similar agen- 
cies, and paid during the year 191&, after the beginning of the Ivar, and also 
paid in 1918, constitute "ordinary and necessary expenses paicl within the 
year in the maintenance and operation of its business" (Act of 1916), or 
"ordinary and necessary expenses paid or incurred during the taxable year 
in carry ng on any trade or business" (Act of 1918, within the intent and 
meaning of the quoted words in the Revenue Act of 1916 (89 Stat. , 759, 767) 
and the Revenue Act of 1918 (40 Stat. , 860). In other words, are payments 
so made proper deductions from the corporation's gross income in ascertainiug 
its taxable net income'! The claim asserted is that the corporation having 
been a large contributor to the Retl Cross and other such organizations should 
have been allowed to deduct the amounts of these contributions from its gross 
income. The Commissioner of Internal Revenue having refused to allow the 
deduction, the plaintift paid its taxes and sues to recover the amounts alleged 
io have been overpaid. 
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Finding the words we are called upon to construe in a taxing Act, we must 
recognize that the "literal meaning" of the wor&ls employed is most important, 
because such statutes are not to be extended by implication beyond the clear 
import of the language used. Doubts are to be resolved in favor of the tax- 
payer. See Gour&t v. Gould (245 ZZ. S. , 151, 153); United States v. . zrerrinnz 
(263 U. S. , 179, 188). In the latter case is cited with approval the rule stated 

hy Lord Cairns in Partingtazz v. Attorney General (L. R. 4 H. L. , 100, 122L in 
the cour. . e of which it is said; 

"In other words, if there be a. dmissible in any statute what is called an 
equitable construction certainly such a construction is not admissible in a 
taxing statute, where you can simply adhere to the words of the statute. " 

It is quite clear that the words of the Act of 1916, "ordinary and neces- 
sary exrjenses, " could not have been intended when the Act was first enacted 
to be given the wide meaning now urged. As then u&~ they' related to ex- 
penses paid in the maintenance and operation of the business, and were in 
the main the ordinary expenses incident to the particular tra&le or business. 
The extraordinary situation that developed later was not in mind when this 
taxing Act was passed. When the Act of 1916 was amended (40 Stat. , 330), 
o. deduction was allowed in favor oi' individual taxpayers to the extent of 
15 per cent of the taxpayer's taxable net income for contributions actually 
made to corporations or associations or anized exclusively for religious and 
other designated purposes. But these deductions, in case of. individuals, were 
allowable only if verified under rules and regulations to be prescribed by the 
Commissioner xvith the approval of the Secretary of the Treasury. The Act 
is silent as to such deductions by corporations. This provision for individuals 
on account of contributions is carried forward into the Revenue Act of 1918, 
but no such provision is made for corporations, though the allowable deduc- 
tions in case of corporations are stated at length. (40 Stat. , 1077. ) But the 
deductions of "ordinary and necessary expenses" are applicable to both in- 
dividuals and corporations, and if the deduction now urged is allowable it 
is sin&. 'ular that a deduction of charitable gifts is allowable to individuals 
and is not even mentioned in case of corporations. In an opinion of the Attor- 
ney General ~ven to the Secretary of the Treasury upon the question before 
us, that otficial held the deduction here sought was not to be allowed, giving, 
among others, the reason that an amendment, ot'fered when the bill was 
under consideration, which would have made applicable to corporations the 
deduction for contributions to relimous and other purposes, was defeated. 
While the Act mentions ordinary and necessary expenses, it may perhaps be 
said that the expenses contemplated need not be both ordinary and necessary; 
but the expense must be an ordinary or a necessary one, and in any event 
the wor&ls should be given their usual meaning. It is argued for plaintii'f 
that payments to the Red Cross or other war agencies are deductible "not 
as charitable contributions but as business expenses for the protection of its 
property. " But it was not an ordinary expense nor was it a necessary one. 
The amount was what the corporation thought proper to subscribe, and whether 
to be subscribed at all was a voluntary act. 

The argument based upon the idea that the corporation was expected to 
help in the emer ency gives no new meaning to the ~ords of the statute. 
What should be deductible expenses, in arriving at the net income, is pri- 
marily a legislative question. Whether Congress would feel free to sanction 
contributions by ofiicers of a corporation or whether in any ease action by the 
governing board or the stockholders would be necessary are not questions for 
our determination. It is sufficient for this case to say that Congress has 
authorized certain deductions and the court can not extend the terms they 
have employ« l. In our opinion the items claimed were not deductible. The 
petition should be dismissed. And it is so ordered. 

ARTrcLE 566: Tax on bank or other stock. 

REVENUE ACT' Or' lors. 

I&laho State anr! county taxes imposed upon holders of bank stock 
an&1 paya!zle by bank. (See T. D. 4247, page 974. ) 

so&) o9 
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SECTION 988. — CREDIT FOR TAXES IN 
CASE OF CORPORATIONS. 

ARTIULE 611: Credit for foreign taxes. 

REVENUE ACT OF 1918. 

Foreign tax on income from foreign branch, the operation of 
which results in a loss, in terms of dollars, due to difference in rates of 
exchange. (See G. C. M. 4969, page 969. ) 

SECTION 245. — TAXES ON INSURANCE 
COMPANIES. 

ARTIOLE 681: Reserve funds, VII-38 — 8904 
T. D. 4906 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF SUPREI&IE COURT. 

1. Lz3K INBUEANCE CDMPANIEs — DKDUU TIDE oF REsERvE — YAx- 
KXKMPT INTKEKsT — CUNsTITUTIUNALITY — DIsoELMINATTDN, 

Life insurance companies are entitled to the reserve deduction 
speci5ed in section 245(a)2 of the Revenue Act of 1921 without 
diminution, as therein provided, on account of interest from tax- 
exempt securities. That section in so far as it undertook to abate 
the 4 per cent deduction therein snowed by the amount of interest 
received from tax-exempt securities is held invalid, as Congress has 
no power to tax such securities by refusing to their owners deduc- 
tions allowed to others. 

2. JUDG&fKNT REvKasED. 
The judgment of the Court of Claims of the United States 

(T. D. 4995 fC. B. VI — 2, 255]) is reversed. 

TREASURY' DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

%'cuhington. , D. 0'. 
T0 Collectors of' Interna/ Revenue end Others Governed; 

The following decision of the Supreme Court of the United States 
in the case of the Emotional Li fe Inmrence Co. v. The United States 
is published for the information of. internal revenue o%cers and others 
concerned. 

H. F. MIRES) 
Acting Commisd oEer of Internet Bet&entre. 

A. pproved September 6, 1928. 
OODEN I . Mn. x, s, 

reacting 8eeretary of the Treaniry. 

SUPREME COUET or TEE UNITED STATES. 

National Li fe Insurance Co. v. The United &States. 

[June 4, 1928. ] 
Mr. Justice MUREYNoLDs delivered the opinion of the court. 
In 1921, departing from previous plans, Con ress laid a tax on life insurance 

companies based upon the sum of all interest and dividends and rents received, 
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less certain specKed deduction. - (1) interest derived from tax. exempt securi- 
ties, if any; (2) a sum equal to 4 per centum of the company's legal reserve 
diminished by the amount of the interest described in paragraph (1); (8) othe 
miscellaneous items — seven — nnt presently imyortaat. 

Petitioner maintains that, acting under this plan, the collector iIle~mHy re- 
quired it to pay taxes, for the year 1921, on Federal, State, and iaunicipal 
bonds; and it see)us to recover the amount so exacted. The Court of Cl~ 

ave judgment for the United States. 
The Revenue Act of 1921, ayproved November 28, 1921 (ch. 186, Title II, 

Income Tax (42 Stat. , 287, 288, 2o2, 261) ), provides- 
Szc. 218. That for the purposes of this title (exceyt as otherwise provided in 

section 288) (the exceptions ant here important) the term "gross ineume '— 
(a) Includes gaias, profits, and income 
(b) Does not include the following items, which shaH be exempt from taxa-. 

tion under this title: 
{1) (2) and (8) (not here imyortant) 
(4) Iaterest uyon (a) the obligations of a State, Territory, or any political 

subdivision thereof, or the District of Coluinbia; or (b j securities issued under 
ihe yrovisions of fhe Federal Farm Loan Act of JuIy 17, 1916; or (c) the obli- 
gations of the United States or it possessions: 

Sac. 280. That, m lieu of the tax imposed by section 280 of the Reveaue &et 
o, f 1918, there shall be levied, cofiected, and paid for each taxable year uyun 
the net income of every coryoratioa a tax at the following rates: 

(a) For the calendar year 1921, 10 yer centum of the aiuonnt of the aet 
income ia excess of the credits provided in section 286; and 

(b) For each calendar year thereafter, 12&~ per centum of such excess 
amount. 

Sue. 248. That in lieu of the taxes imposed by sections 280 (general cor- 
poration tax) and 1000 (special taxes on capital stocl-) and by Title III 
(war profits and excess profits taxes) there shaH be levied, collected, and paid 
for the calendar ye:ir 1921 and for each taxable year thereafter upon the net 
income of every life insurance company a tax as follows: 

(1) In the case of a domestic life insurance comyany, the same percentage 
of its aet income as is imposed u~m other corporations by section 280 (10 
per cent fur 1921, 12+ thereafter) 

(2) In the ease of a foreign life in. 'uraaee company, the same percentage 
of its net income from sources within the Lniied States as is imposed upon 
the net income of other corporations by sect'on 280. 

SEc. 244. (a) That in the ease of a life insurance comyany the term "gross 
income" iueans the gross amount of income received during the taxable year 
from iaterest, dividends, and rents. 

(b) The term "reserve funds required by law includes 
SEc. 24o. (a) That ia the case of a life insurance company the term " net 

income" means the gross income less— 
(I) The amount of interest received during the taxable year which under 

paragraph (4) of subdivision (b) of section 218 is exempt from taxatiun nader 
this Citle {interest on tax. exempt securities); 

(2) M amount equal to the excess, if any, over the deduction speeified in 
parugrayh (1) of this subdivision, of 4 per centmn of the mean of the reserve 
funds reqidred by law and held at the he~ing aad end. of the taxable year, 
pin. (certain other sums not here important) 

(8) (4) (5) (6) (7) (8) aad (9) grant other exemptioas aot aow important 
The mean of petitioner': reserve funds for 1921 was $67. 881, 8ii. 9'~ Four per 

ceatum nf this is $2, 69o, 279. 12. 
During IK+Z interest derived from all sources smutted to $%8LLI82. 78; 

from divideads, nothing; from rents. $18, 460. Total, $8M4~2. 78. $1~. 7SS. 26 
of this interest came from tax-exempt securities — $8Mi07666 from State and 
niunicipal obli ations and $2o2. 712. 60 from this of the Luited States. 

The cofieetor treated interest plus dividends plus rent~ $8, 824. 592. 78. as 
gro. income, and allowed deduction= amounting to $2, 899. 690. 79, made uy of 
the following items: 81. 1~~. 788. 26, interest from tax-exempt securities: 
$L~49, 499. 86, the diifereaee bet~en 4 yer cent of the reserve fund 
(W69;i. i 9. 12) and $1 J. M, 788. 6. interest received fi'nm exempt securit ~c; 
in i. cellaaeoiw iiems, ant conte=ted and negligible here, $20k41l. 67. Mter 
deducting these from total receipts ($8. 824, 692. 78 — 8'i 899. 690. 79), there 
renioined a balance of $924&01 q9. This he regarded as act Income aad uyon 
it exacted 19 yer centum, $92, 490. 20. 
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If all interest received by the company had come from ta~able securities, 
then, follovving the statute, there would have been deducted from the «» « 
$8, 824, 592. 78 — 4 per cent of the reserve, $2, 695, 279. 12, plus the miscellaneous 
items $204, 411. 67 — $2, 899, 690. 79, and upon the balance of $924, 901, 99 the tax 
would have been $92, 490. 20. Thus it becomes apparent that petitioner was 
accorded no advantage by reason of ownership of tax-exempt securities. 

Petitioner maintains that the result of the collector's action was unlawfully 
to discriminate against it a»il really to exact pavment on account of its exempt 
securities, contrary to the Constitution and laws of the United States. Also 
that diminution of the ordinary deduction of 4 per cent pf the reserves because 
of interest received from tax-exempt securities, in effect, defeated the exemp- 
tion guaranteed to their oivners. 

The portion of petitioner's income from the three specified sources which 
Congress had power to tax — its taxable i»co»ie — was the sum of these items 
less the i»terest derived from tax-exempt securities. Because of the receipt of 
interest from such securities, and to its full extent, pursuing the plan of the 
statute, the collector diminished the 4 per cent deduction allowable to those 
holding no such securities. Thus, he required petitioner to pay more upon its 
taxable income than could have been demanded had this been derived solely 
from taxable securities. If permitted, this would destroy the guaranteed exemp. 
tion. One may not be subjected to greater burdens upon his taxable property 
solely because he owns some that is free. No device or form of words can 
deprive him of the exemption for which he has lawfully contracted. 

The suggestion that, as Congress may or may not grant deductions from 
gross income at pleasure, it can deny to one and give to another is specious, but 
unsound, The burden from which Federal and State obligations are free is the 
one laid upon other property. To determine what this burden is requires con- 
sideration of the mode of assessment, including, of course, deductions from 
gross values. What remains after subtracting all allowances is the thing really 
taxed. 

United 8tates v. Eitctu'e (1872) (Fed. Cases 16, 168). 
Ritchie was the State's attorney for Frederick County, Md. The Federal 

statute allowed an exemption of. $1, 000. The collector claimed that if Ritchie's 
salary was held free from taxation, $1, 000 of it should be applied to the exemp. 
tion clause. Giles, S. , held: "The United States could not apply the cornpensa- 
tion of a State otflcer to the satisfaction of the exemption alone, because that 
would, indirectly, make his income from such source liable to the taxation from 
which it is exempt; that to exhaust the exemption clause bv taking the amount 
out of his otflcial income, would be to make it, in effect, subject to the revenue 
law, and to deny to a State's oflicer the advantage of the State's exemption, and 
that therefore the oiflcial income of defendant was not to be taken into considera- 
tion in the assessment of the tax. " 

People, etc. , v. Commissioners, etc. (1870) (41 How. Prac. Reports, 459). 
Held: That in determining the amount of personal property of an individual, 

by assessors or commissioners of taxes, for the purpose of taxation, stocks and 
bonds of the United States are to foist no part of the estimate. They can not 
be excluded or deducted from the amount of his assets, liable to taxation, for it is error to include them i» such assets. 

Packard Motor Car Co. v. City of Detroit (1925) (232 Mich. , 245). Held: That tax-exempt credits maV not be taxed, directly or indirectly, and in 
levying a tax on property they must be treated as nonexistent. The provision of act No. 297, Pub. Acts 1921, providing that if the person to be taxed "shall be the owner of credits that are exempt from taxation such proportion only of his 
indebtedness shall be deducted from debts due or to become due as is repre- sented by the ratio between taxable medits and total credits owned, whether taxabie or not, " is void as an interference with the power of the United States Government to raise money by issuance of tax-exempt obligations and is in con- flict with the Constitution of the United States. 

See also City of Waco v. Aniieable Life Ine' Co. (1923) ( — Texas, — 248 S. W. , 882). I 

Miller et a/. , Executors, v. Mitioaukee (272 U. S. , 718). 
Held: That where income from bonds of the Uuited States which by Act of Congress is exempt from State taxation is reached purposely, in the case of corporation-owned bonds, by exempting the income therefrom in the hands of the corporations, and taxing only so much of the stockholder's dividends as corresponds to the' corporate income not assessed, the tax is invalid. 
It is settled doctrine that directly to tax the income from securities amounts to taxation of the securities themselves. (Xorthnaestern, Mutual Life Ins. Co 
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Trisconsin, 276 L. S. , 136 (Xnr. 21, 1927}. } Al. -o that the united State= may 
not tax State or municipal obligations. ()Tetcalf d. Eddy v. Ifitche(T, =(dms. , 
269 T. . S. , 614. 621 [T. D. S«M. C. R. V-1, 218]-) 

How far the T nited States mi ht repudiate their a reement not to tax we 
need not stop to consider. Counsel do not claim that here State obli «tions 
should have more favorable treatment than is accorded to those of the Federal 
Government, The Rerenue Act of 1921 (sec. 213) expressly di=avows any 
purpose to tax interest upon the latter'. . obligations. 

Section f403 provides— 
"That if any provision of this Act, or the application thereof to any person 

or circumstances, is held invalid, the remainder of the Act, and the application 
of such provision to other persons or circumstances, shall not be affected 
thereby. " 

Congress had no po~er purposely and directly to tax State obligations by 
refusing to their owners deductions allowed to other=. It had no purpose to 
subject obligations of the T. nited States to burdens which could not be im- 
@»ed upon those of a Sta(e. 

Considering what has been said, together with the saving clause just quoted, 
and the manifest general purpose of the statute, we thinl- that provision of the 
Act which undertool- to abate the I per cent deduction br the amount of interest 
received from tax-exempt securities can not be given etfect as a ainst petitioner 
under the circumstances here disclosed. It was unlawfully required to pay 
$92. 490. 20 and is entitled to recover. 

The judgment of the Court of Claims must be reve~. If within 10 days 
counsel can agree upon a decree for eutry here, it may be pre=-ented. Other- 
wim. the cause will be remanded to the Court of Claims for further proceedings 
in conformity with this opinion. 

ARTIcLE 681: Reserve funds 

TZCO5fE YAZ. 

VII — lS — 8964 
'I'. D. 4281 

Life insurance companies; deductions: Articles 681 of Regula- 
tions 62, 66, and 69, amended. 

T RF„&srrv DEFARmTEz1 
OFFICE OF COMMISSIORER OF IXTERzAL IvEvEXL&, 

IT&ashi, upton. D. C. 
To C'ollectors of Inte& na/. Revenue and Others Conce) ned: 

In the case of the . (ational Life I&)st&ranee Co. v. l nited «tczte8 
48 Sup. Ct. , 591 [see T. D. 4206, on page 296] ) the Supreme 

urt of the Vnited States held that section 245(a)2 of the Revenue 
Act of I!) &1. in so far as it under takes to abate the 4 per cent deduc- 
tion therein allomed by the amount of interest received from tax- 
ezempt securities. is invalid, as Congress has no power to taz the 
income from such securities, and to give eQ'ect to the abatement 
would be to deny the owners of such securities deductions. allowed 
to others and thereby in efFect to taz the income from such securities. 
The Supreme Court decision is equally applicable to sections 245(a)2 
of the Revenue Act. of 1924 and 1926. As the fir. t sentences of 
articles 681 of Regulations 6'&, 65. and 69, in interpreting section 
24 & (a)2 of the Revenue Acts of 1921. 1924. and 1926. provide for the 
abatement of the 4 per cent deduction by the amount of. interest 
recei ved from the tax-ezempt securities, the amendment of those 
sentences is required to bring them into accord with the Supreme 
Court decision. 

Accorclingly, the first sentence of article 681 of Regulations 62 is 
hereby amended to read: 

Aav. 681. Reverse funds. — T. nder para raphs (1) and (2) of section 245(a), 
life insurance companies are entitled to deduct from gross income: (1) interest 
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which is exempted in the case of other ta b, &rafb)4 and 
articles 74 — 83; and (2) 4 per cent of &he m~ of th funds gpezided 
in section 248(a)2 held at the beginning a»d end of the ta blc year, without 
any abateinent on account of tax-exempt interest. 

The first sentence of article 681 of Regulations 65 is li reby 
amended to read: 

ART. 881. Reserve funds. — Under paragraphs iI) nnd (2) of section 245(a), 
lii'e insurance companies are entitled to deduct from gross income: (1) Interest 
which is exempted in Ihe case of other taxpayers by section 213(b)4 and 
articles 74-82; and (2) 4 per cent of the mean of the reserve funds specie~ 
in section 245(a)2 held at the beginning ami end of the taxable year, without 
any abatement on account of tax-exempt inierest, 

The first; sentence of article 681 of Regulations 69 is hereby 
amended to read: 

ART. 081. Reserve fends. — U~der paragraphs (1) and i2) of section 245(a), 
life insurance companies are entitled to deduct from gross income: 

(1) Interest which is exempted in the case of other taxpayers by section 
213(b)4 aud articles &4-82; and 

(2) Four per cent of the mean of the reserve fun&is specified in section 245(a)2 
held at the beginrdng and end of the taxable year, without any abatemcnt on 
account of tax-exempt interest. 

D. H. BLAIFii 
0'omni v8i oner of Internal P~everr ue. 

Approved October 13, 1&8. 
A. . AV. MELINE)Ni 

8ecretary of the Treaty. 

PART XV. — ADMINISTRATIVE PROVISIONS. 

SECTION 950. — PAYMENT OF TAXES. 
ARTicr, z 1004: Penalty for failure to 6le return. VII — 45-8984 

T. D. 4987 
INTERNAI, REVENUE I, AW'S — DEIZNQUZNCY IN FILING RETURNS — DECiSION 

OF COURT. 

Pxx~w mR I'Arr. vm vo Frra Rmmcx — RmwoNmx. z Cmm. 
A taxpayer who fails within the time prese ibed by law to file a return of income from certain sales of proyerty because of a de- cision of a district court that prodts from such sales are not taxa- ble "is subject to the peiialty imposed by section 3178 of the Re ' d Sta. t . ' tu es as amended where he neglects to ale a return of such in- 

vlse' 

come until two arid one-half yearw after the 8uprenre Oourt reverses ihe judgment of the district court and decides that such prodts are taxable. 

ggEAsp'RY DEPARTMENT 
OFFIcE oF CQMMIssloNXR oF INTERNAL +E~'xNUK 

N~~h:in, -'tton, + 
To C+Pweter8 of Intmne2 Terence amE Ot&er«oiveernie«: 

The following decision of the District Court of the United &tates District of Corrnecticut, in the cases of The Hartforvt-&' on-, ~~tz~ Trust Ci'o. , Trugtee, Estate of Phil Corbkri and The H'artfor&j ~on 
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v&&act&cut T&. uzt C'o. . Tnt'ee. Estate of Orlando ll&'nor& v. Piobert O. 
Eaton, C'ollector of Intr'Iur/ Pic ae» ue. is puMished for the inf orma- 
tion of internaI revenue oScers and others concerned. 

D. H. B~ZII, 
Cemn&isrioner of Ime&'. &o/ Eetreame. 

Approved October 2o, 19~8. 
A. &1&& . IlFEI. O&, 

8en"etang of the T&'eavtsry. 

DisTRICT CovRT oF TIIR UITITED STATr ( DIsTRIcT oF Cow &TECTIcET. ios. 8150 
Avn 8151, I iw. 

Thc Eartford-Con»eoticut Tr&&st Cn. . Tr&istee, Estate of Ph&li;& Corbin, late of 
Xe &o Britain, Co» a . . Deceased, plai nliff, and The Eartford-Co»» cot ''c» t Trust 
Co. , Trustee, Berate of Orlando fif&»er. Decem'ed, plai»tiff, v. Elbert O. Eat o», 
Collector of Iv&ter»al Bec e&n& e, de f e» da» t. 

1. June 21, 1928. ] 
MEMORY~ M'~M OF DECISIO V 

Bmzows. D. J. '. As the same question is in dispute in each of the above cases, 
they will be disposed of together in oae memorandum. 

As the parties have stipulated to the material facts ia each of these cases, 
it is unnecessary to review them. 

Additional evidence, however, was oifered by the plaintiff, throu h Clark T. 
Durant, vice president and trust ofilcer of the plaintiff Trust eompanv, that at 
the time of filin the returns of income in the said two estates he consulted 
with the collector of internal revenue aad was advised to make return of 
the profit from the sale of property in each ease, about which there was a 
question as to the liability to pay a tav, on Fiduciary Return Form Xi&. 1041, 
with a statement that the decision in the Bre&ester v. TValsh, case. decided by 
Judge Thomas in this district (dated December 16. 1920), held that said profits 
were not income. Ilr. Duraat further testified that he rested upon the decision 
of Judge Thomas in Bre&oster v. &alsh. . and did. not follow the course of the 
case at all, other matters of business engaging his attentioa 

The only question involved in these cases is whether or not the fact that at 
the time for filing returns on Form 1040 the case of Bre&oster v. %'alsh. . ia 
holding that profits from such sales were not t&Liable income; would be reason- 
able cause for not filing such returns for approrimately two and a half years 
after the decision of the Supreine Court [T. D. $176, C. B. 4, 41] reversing the 
decision of Jud e Thomas in the said case. 

The plaintiff claims that the collector was not justified in imposing anv 
penalty, because the decision of Judge Thomas in the case of Bre&ester v. 
Wal'h was reasonable cause for not filing returns on or before Alarch 15, 1921, 
and as there was reasonable cause for not filing them on that date, the Com- 
missioner is thereafter precluded from imposing any penalty. Further. that 
und& r section 8176, as amended bv section 1817 of the Revenue Act of 1918, 
the only penalty that can be imposed is for failure to file within the prescribed 
time vi ithout reasonable cause for such failure: that the ground for penalty is 
complete on Inarch 15, 1921, and that nothing that is done thereafter ean change 
the situation. 

I can not agree with the position of the plaintiff, The plaintiff had reason- 
able i ause for not making a return on Form 1040 on %arch 15, 1921, in view 
of the Breicstcr v. 11 ai A ease. The decision of the Supreine Court. hoi& ever, 
renilered the cause for not filing of no effect after 1&farch 28. 1921. 

The fact that the plaintiff did not follow the course of the Bre&ester v. 
7Calsh case, anil that it had other bu=iness to perfi&rm, does not seem to me a 
ici&sl&nable cause for failure to file a return for more than two and a half years 
after the supreme Court decision in the Bra&oster v. %'alsh case — and then aot 
until two months after demand having been made by the collector. 
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»led to mean 
is not probable that section 8176, as amended was ever into»'1 

s iid sue 
if a reasonable cause existed on the date set for filing retui'», ' 

cause was thereafter elimlnaterl, the taxpayer would not be s»&J 
urpose of 

penalty for failure to file, no matter how much time elaPsed. struetion statute is to facilitate the &. olleetion of taxes, and if such a 
were given as urge(1 by the plaintiff, a Person could neg 
not only two and. a half years, but any number of years, and tie pena 

ould avail notjring, which is clearly not a reasonable construction. 
b t r d for the defendant in each case without Judgment may, therefore, be entere or e e 

costs. 

AaTzcLE 1008: Collection of tax by suit. 

RHVL&'ViuK ACT OY 1921. 

VII-M — 8865 
G. C. M. 2757 

Th fil f a claim in abatement which merely contains grounds 
for abatement of the tax does not extend the statutory pe 

' 

limitation for the collection of the t. ax witn respect to which the 
claim was filed. 

An opinion is requested relative to an additional income tax assess- 

ment for the year 1917 against a taxpayer. 
The facts are as follows: The taxpayer filed his return for the 

calendar year 1917 on March 28, 1. 918. Upon audit of the return his 
tax liability was increased in the amount of 19m dollars, which 
was placed on the March, 1925& assessment list. Under date o 
December —, 1922& the taxpayer executed a waiver wherein he con- 
sented to a de~termination& assessment, and collection of the amount of 
income, excess profits, and war profits taxes due under any return 
made by him, or on his behalf, for the year 1917& irrespective of any 
period of limitations. On Ap il —, 1928& the taxpayer filed a claim 
in abatement in the amount of 19m dollars against the additional 1917 
tax, which was allowed on February —, 1925, in the amount of 10m 
dollars and rejected in the amount of 9x dollars. Xo bond was filed 
by the taxpayer and the claim for abatement contained only the 
reasons advanced to show why the tax was not due. 

An opinion is requested as to whether or not the statutory period 
of limitation for the coHection of the outstanding tax was extended. 
by the filing of a claim for abatement. 

The P~evenue Act of 192l. , with reference to assessment and collec- 
tion of tax, provides in section 250(d) as follows, to wit: 

(d) The amount of income, excess-profits, or war-profits taxes due under 
any return made under this Act for the taxable veer 1921 or succeeding taxable 
years shall be determir&ed and assessed by the Commissioner within four years 
after the return was filed, and the amount of any such taxes due under any 
return made under this Act for prior taxable years or under prior income, 
excess-profits, or war-profits tax Acts, or under section 38 of the Act entitled "An Act to provide revenue, equalize duties, and encourage the industries of 
the United States, and for other purposes, " approved August 5, 1909, shall be 
determined ard assessed within five years after the return was filed 
and no suit or proceeding for the collection of any such taxes due under this Act or under prior income, excess-profits, or war-profits tax Acts, or of anV taxes due under section 88 of such Act of August 5, 1909, shall be begun, after the expiration of five years after the date when such return was filed, but this shall not atfect suits or proceedings begun at the time of' the Passage of this Aet: 

The only exceptions to the running of the statute of limitations 
provided in the above-quoted section are (1) when both the Commis 
sioner and the taxpayer consent in writing to a later cl«erminat;on 
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assessment, and collection of the tax, and (2) in the case of false or 
fraudulent returns lvith intent to evade taxes, (3) failure to file the 
required return, (4) cases coming within the scope of parai&grl aph (9) 
of subdivision (a) of section 214 or paragraph (8) of subdi~-ision (a) 
of section 284, or (ol cases of final settlement of losse. . contingently 
allowed by the Comnlissioner pending a determination of the exact 
amount deductible. 

The taxpayer filed a claim in abatement merely for- the purpose of 
requesting a recletennination of his liabilitl for the amount. asses. -ed. 
Manifestly, such a claim, Ivhich sets fortfl only the grounds relied 
upon to show that the tax is not due, containing no p~l. omise, either 
express or implied, to pay the tax. cloes not gi~-e rise to an under- 
standing between the taxpayer and the Comnlissioner to treat any 
fact as settled. The situation, therefore, with reference to the col- 
lection of the tax, remains the same as before the claim vvas Filed; the 
Commissioner is not precluded f lorn institutin«appropriate action 
for the collection thereof, nor has the taxpayer acquired a new or 
additional ri«ht to have same postponed. As stated in article 1082, 
Regulations 62: 

The Sling of a claim for abatement does not necessarily operate as a suspen- 
si&&li of the collection of the tax or mal"e it any less the duty of the couector to 
exercise due dili ence to prevent the collection of the tax being jeopardized. 
He shoulrl, if he considers it necessary, collect the tax and leave the taxpayer 
to his remedy by a claim for refund. 

A claim in abatement which merely contains grounds for the abate- 
ment of the amount assessed can not, therefore, be regarded as such a 
consent in writing as is contemplaiwd in the exception as set forth in 
subdivision (1) above. For obvious reasons it does not fall within 
the purview of exceptions (2), (8) i or (4). Due to the fact that the 
case is submitted for an opinion relative to the eff'ect of a claim in 
abatement only, it is assumed that it does not fall within the scope of 
exception (5). 

In view of the fore«oing, it is the opinion of this office that the 
filing of a claim in abatelnent in the instant case does not operate to 
extend the statutory period of limitation for the collection of the tax. 

C. 41. CHAREST) 
~ General Copse/, Stereo of Intes-na/ Revenue. 

ARTicLE 1008: Collection of tax by suit. 

REVE&VUE ACT OI' 1918. 

Judgment against dissolved corporation for unpaid Federal taxes 
as a condition prececlent to a suit in equity against stockholders as 
transferees. (See T. D. 4216, page 228. ) 

ARTIcLE 1012: As c 'snlcnt of tax. 

REVI. :VUE A&'T OF' 19CI AXD PRIOR ACTS. 

T, Ix& 8 in r«speci of propel ty held by Alien Property Custodian 
under Trading with Enemy Act. (+ee G. C. M. 4978, page 168. ) 
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ARTicr, z 1012: Assessment of tax. 

REVEXUE ACT OF 1991. 

~O — 51 — 4036 
6. C. M. 536& 

%'here a waiver was filed by a partnership consenting to asSess- 

ment and collection of taxes due under a return for a fiscal year 

ended in 1918, the waiver is one for the taxable year 1918 and is 

not subject to the provisions of Mimeogral&h 8085 (C. B. II — 1, 174), 
which relates only to waivers for the taxable year 1917. 

An opinion is requested as to whether an unlimited waiver filed for 

the fiscal year ended July 81, 1918, should be regarded as having 

expired on April 1, 1924, in accordance with the provisions of Minieo 

graph 8085. 
A summary of the essential facts is as follows: 
On October —, 1918, the taxpayer filed a partnership excess-profits 

tax return, as required by the Revenue Act of 1917, foi the fiscal year 

ended July 31, 1918. Xo further return was filed under the Revenue 

Act of 1918, since no additional tax was due under that Act (see sec- 

tion 885(c) ), and the return filed in October. 1918, was regarded as 

satisfying the requirements of the 1918 Act. On September —, 1999, 
the following waiver was signed by the taxpayer and approved. by 

the Commissioner: 
In consideration of the postponement of the collection of certain additional 

income and/or excess-profits taxes claimed by the Ilnited States against and 

from thc undersigned firm of , said. firm hereby expressly' waives and 

renounces any rights conferred upon or vested in it by any statute of limita- 

tions, with respect to any taxes ivhich hereafter may be shown to be due from 
said firm for the fiscal year ending Zuly 81, 1918; and hereby assents to the 
assessment of such taxes as may properly 'be due for said period, any rights 
under any such statute to the contrary notwithstanding. 

In February, 1904, an additional tax for the fiscal year under 
consideration was assessed, and was voluntarily paid by the tax- 
payer on May —, 1994. Under date of August —, 1927, a claim for 
a refund was filed covering this tax. The claim is based on the 
allegation that the tax was assessed and collected. after the expira- 
tion of the statutory period of limitation, and should be refunded in 
accordance with decision in the case of Borne;e v. 2Veie York d; 
A%any Lighterage Co. (973 U. S. , 346, T. D. 4009, C. B. VI — 1, 968). 

The taxpayer urges that the unlimited waiver, 'the provisions of 
which are quoted above, should be regarded as having expired on 
April 1, 1924, on the grounds that the partnership excess-profits 
tax was computed under the 1917 Act, that tnere was no additional 
tax due under the 1918 Act~ and that the waiver covered only taxes 
on income received in the year 1917 and thus came within the 
terms of Mimeograph 8085. 

Mimeograph 3085 reads as follows: 
The form of waiver now in use extends the time in which assessments of 

of i 
1917 income and excess-profits taxes may be made to o» year fr th date 
o signing by the taxpayer. Inasmuch us there ave manv ivaivers on file 
sdg1 ed by taxpf yers containing no limitation as to the tim&' in which assess- 
ments for 1917 may be made, all such unlimited waiv~rs will be held to 
expire April 1, 1924. 

Thc mimeograph relates only to taxes for the Year 1917. (See 
greygoc/e l&i@a v. Commi8ei~, 9 B, T. A. , 1981; 0'5eill Machine BT ~ 567 C. B. VII 1, ~4 
158; S. R. 6491, C. B. IV-~, ~46. ) 
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For income and profits tax purposes, "the taxable rear 1918" 
means the calendar year 1918 or any fiscal yea ending duriiig the 
calen"al' Ve» 1918 (sections 200 and 300. Revenue Act of 1018). 
Accordingly, if a Ivaiver is ex. cuted and filled by a taxpayer cor- 
senting to a determination, a. , scssmcntr and collection of the amount 
of taxes due under any return made for the;ear 1918, and the return 
actually covers a fiscal period ending in 1018, it is a v:-River for the 
taxable year 1918. 

The primary consideration with regard to ivaivers is the intent 
of the parties. It is reasonable to suppose that when the v. River in 
the instant case was entered into the patties intended it to cover the 
ivhole taxable year ended July 31, 1918 — that is to say, the taxable 
year 1018 — and not to be limited to any' part of the calendar year 
191":, as the taxpayer contends. (See Gonsmner8 iee Co. v. Comrnis- 
eiorier, 11 B. T. A. (page 9). ) It is also obvious that the waiver was 
an assessment and collection ivaiver, inasmuch as IIV statutes of limi- 
tations relative to the tax were waiI. ed by the taxpayer. 

Since Mimeograph 3085 directed that unlimited waivers . for tbe 
year 1917 should expire April 1, 1924, and the waiver in the instant 
case was not for 1017, but lor the year 1918 — i. liat is to say, for a fiscal 
year ended in 1918 — the unL'mited waiver in tliis case did not expire 
on April 1, 1924, but was valid for assessment and collection up to 
and including the &late when the additional tax was paid, namelv, 
May —, 1024. (See I. T. 187, ~r C. B. II — 2, 238; S. M. 2 &86, C. B. 
III — 2, 303. ) The assessment was for additional tax due for the tax- 
able year 1918, and was not for the taxable year 1917, despite the 
fact that the additional tax was due from the taxpayer on. account 
of income received in 1917. 

This oflice is, therefore, of the opinion that the unlimited v. aiver 
filed by the taxpayer in this case relating to taxes for the fiscal year 
en&led July 31, 1018, did. not expire on April 1, 1024. 

C. M. CIIAREST, 
GerrereI C'ounsel, Btrrrem of IrrtemaE Per e~nue. 

TITLE HI. — WAR-PROFITS AND EXCESS-PROFITS TAX 
FOR 1921. 

PART I. — GENERAL DEFINITIONS. 

SECTION 300. — GZNEPAL DEFINITIONS. 
ARTlrLE 701: War-profits and excess-profits 

tax. 
VII — 41 — "936 

T. D. 4219 
EXCESS PROFITS TAX — RKVFNUE ACT Ol 1917 — DECISIOX OF COI. RT. 

TRADE os RvsINEss — PRGFEssio:vAL SlivGIxi — RoYALTIE8. 
Income from royalties received hy a professional singer ir, 1917 

from the sale of duplicate phonograph records nf her voice made 
from master records perfected !n prsvinus years is subject to the 
excess-profits tax imposed by section 209 of the Revcnlie Act of- 
1917. 
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T~ASIIRF DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL BE 

Washinffton, 

To Collectors of Internal Eevenue anrI Others ConcernerIf 

The following decision of the United States District Court, South- 

ern District, of New York, in the case of Alma 64m:Ic Zimbalist, 

plaintiff, v. Charles W. And'erson, InCk~id~lly and as Collector of 
Internel IIetenne, defendant, is published for the information of 
internal revenue oKcers and others concerned. 

D. H. BI. AIR, 

Comrrn& sioner of Internal Ilevenue. 

Approved September 25, 1928. 
A. VI. MELLON, 

8ecretary of the TreasIt~g. 

UNITED STATES DIBTRIGT COUIiT, SoUTHERN DIsTRIcT OF NEw YoRK. 

Alma stuck ZtnIhaltst, platntiff, v. Charles W. Anderson, IruEbviduatty' and as 
Collector of Interna/ Revenue, defendant. 

[January 8, 1928. ] 

OPIIVION 

Cot, EMs. rI, J. : This is an action to recover $6, 792, paid by plaintift as part of 
1 er excess profIts tax for the year 1917. She was a professional singer and her 
income was in part derived from the sale of phonograph records of her voice. 
The sole question novr presented is as to what sales should be included in the 
excess profits tax for that year. 

In 1915 she made a contract with the Victor Talking Machine Co. for a period 
of 10 years, in which she agreed to make at least 50 master records, from which 
the company would make duplicates for sale. The contract provided that the 
company would pay her 10 per cent of the retail price of each duplicate sold and 
would account to her periodically. In the year 1917 she received this rovalty from 
a large number of duplicate records sold during that year, some of which were ' 

made from master records which she had perfected before the beginning of 1917. 
She admits that her royalties received in 1917 from the master records made 
during that year are subject to the excess profits tax, and the only question pre- 
sented is whether the royalties from records made previously are also taxable. 

The statute which imposed the tax applicable to this plaintiff was section 209 
of the Act of October 3, 1917, and reads in part as follows: 

"That in the case of a trade or business having no invested capital 
there shall be levied, assessed, collected and paid * * * a tax equivalent to 
8 per centum of the net income of such trade or business 

The regulations of the Treasury Department provided: 
"In the case of an individual, the terms ' trade, ' ' business, ' and ' trade or busi- 

ness ' comprehend all his activities for gain, profit, or livelihood, entered into 
with sufiicient frequency, or occupying such portion of his time or attention as 
to constitute a vocation, including occupations and professions. ~ * * In 
the following cases the gain or income is not subject to excess profits tax: 

(b) The income from property arising merelv from its ownership, 
including interest, rent and similar income from investments except in those 
cases in which the management, of such investments really constitutes a trade 
or business. " 

Plaintiir contends that her royalties from duPlicate records sold in 1917 
where the master records had been made before the beginning of year, were income from property and not income from a trade «bu»ness wh~~h 
carried on during the year 1917 even though she admits that the ro ~ l 

. 
t oyalties 

from the master records made during that Vear were taxable as inconIe f e rom 
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her trad«r bu-inc=. s for that vear. Her theory i. = that the statute made taz- 
able only the iiicome earned and received during the year 1917; aud that the 
royalties received iu . 1917 from ma. ter record. previou lv made had been com- 
pletely eurncd by her before the be&~nning of the vear and therefore con. -ti- 
tuted income from propertv ri ht. which she held against the Yictor Talking 
)Iachine Ci. 

In the fir. t place. neither the . tatute nor the regulations ezpresslv provides 
that the income must have been c~riicd during 1917. There is nothing in the 
words of either to indicate that iu this re-pect the ezcess profit- taz 
different from the income taz The plaintiff was reporting on a ca, h receipt 
basi and the rnvalties actually received. whenever thev were ear~ed, would 
have been included in her income taz. She ur"e. , however, that the purpose 
and reason underlying the ezce s profits taz should limit it to income earned 
during that year, even though ezpre-s provision is not made for ii. There is a 
good deal of force in this argument, but I do uot think it necessary to corsider 
it in detail, because even though it be correct I think it is inapplicable here. 
Durin the year 1917 she in part earned the royalties on the master records 
which slie had made before that rear. 

The contract between plaintiff and the Victor Talking Machine Co. con- 
templated not merelv the making of 00 master records aud the sale of dupli- 
cates. but also the building up of a good will around plaintiff'. name. This re- 
quired not onlv eztensive advertising but the continuiug production of new 
records by her. She was prohibited from singing for any other phonograph 
concern, and was under the obligation to continue malang new records for 
thi company to supplv the demand created by its advertisin campai~. The 
more sbe increased in popular favor the larger would be the demand not only 
for her new records but also for her old ones. Every item of'publicitv about 
her would have some bearing upon the amount of sales of all her record=, old 
a. well as new. 

It must be borne in mind that the income in dispute in this case is assumed 
to have been from sales actually made iu the vear 1917. thou h from master 
records previously perfected. It is pos ible that some of it was frotn sales 
made before January 1, 1917. but paid to plaintiff by the company after that 
date. The record does not disclose the specific facts in regard to this, and 
both sides agiee that it is immaterial. This income was not fized and de- 
termined solelv bv what she had accomplished in preceding years aud bv the 
economic conditions then prevailing. Her activities in 191~7 and her perform- 
ance of her contract during that year had a~direct bearing on the amount of 
her royalties from the Imords previouslv made; and the economic conditions 
of that year and not of previous years, wa. a factor. So that the reason 
underlying the ezcess profits taz applies with equal force to the royaltie= from 
both old and new records. 

The income in question was not 'from property arising merely from its 
ownership, '* but from her "business, ' which was the performance of the 10-vear 
contract. She continued in that business all during 1917. aud thou h this in- 
come was partially earned before then. it was not coinpletelv earned until the 
sales ivere made, It was therefore properlv included in the ezcess profits taz 
for that year. 

PART II. — IMPOSITIOX OF TAX. 

SECTION 301. — IMPOSITIOX OF TAX. 

AaTicLE 711: IRIposition of tax. VII-so-39m 
T. D. 400$ 

EXCESS PROFITS TAX — REVEAL F. ACT OF 1917 — DECISIOV OF SK'PRESE COERT. 

IMPosirioz or T~ — TR&svEE Iz B~zzacrrcv. 
A trustee in bankruptcv nperatin the business of a bankrupt 

domestic corp& ration under the direction of a b;inkruptcv court is 
not subject to the ezcess profits taz imposed by Title II of the 
Revenue Act of 1917. 



TRZASURV DEPARTMENT, 
OFFIcK oF CoMMIssfoNiia oiF IN'I'EKE AL REFK&UEy 

jVasht'ngArit, D. C. 

To CoVectors of Iw, ternal Zcversae avecf Others Concet necIt 

The following decision of the Supreme Court of the United States 
in the case of LVabel I . I?et'necke, Collector of Internal Xi', event le, 
v, Frantic C. 6'caroler, Tnutee t'n Banfcr~ptcy of the O'Guru Coal Co. , 
is published for the information 'of internal revenue ORcers and 
others concerned. 

D. H. BI, AIR, 
Comfnkfszoner of InterrtaE Revenue. 

Approved September 12, 1M8. 
A. W. MEl, mhl, 

Secreta? y of the Treasury. 

SUPREME CQURT oF THE UNITED STATEs. 

?tlat? G. Retneelce, Collector of Internal Revenue for the First Listriet of 
Itttnoes, v Frantc G. Gardner, Trustee sn Itankruptey of the O'Gera Coal Co. 

On certidcate from the United States Circuit Court of Appeals for the Seventh Circmt. 

[May 14, 1928. ] 
OPINION. 

Mr. Justice STONE delivered the opinion of the court. 
In this case, pendin in the Court of Appeals for the Seventh Circuit, that 

court has certified to this questions of law concerning which it asks instruc- 
tions for tie proper disposal of the cause. Judicial Code, section 239. The 
certificate states that the appellee, trustee in bankruptcy of a coal mining 
coI~ration, acting under order of the bankruptcy court, carried on the business 
of the bankrupt, using. for that purpose its entire property. From October 3, 
19lg the date of the nd„'udicatjon, until about January 1, 1917, the business 
was conducted at a loss, but in 1917 and 1918 there were substautial profits. 
In 1917 the bankruptcy court, on the application of holders of bonds secured 
by trust deeds of all the bankrupt's propertv, ordered the payment of the bond 
mterest Inaturing in 1916, the profits of the business for 1916 exceeding the 
interest maturing in that year. The trustee kept his books on the ac~a1 
basis and the interest «oniing due iu 1916 was shown ou the books as then 
kept. The trustee deducted from gross income of that year the bond interest 
which mal, ured in 1916 and was paid in 191'I. The Commissioner of Internal 
Revenue disallowed the deduction and filed in the banl-ruptcy court a claim 
for the additional income and the excess prob tax due for 1917, on the 
ground the interest maturing on the bonds in 1916 had been improperly 
deducted from 1917 profits. The questions certified are as follows: 

Question 1. Is a trustee in bankruptcy, operating under order of the bank- 
rupt«v court the business of a bankrupt domestic corporation in the year 1017, 
and realizing net profits from the operation, subject to the excess profits tax 
imposed by the Revenue Act of 1917, in a case where the corporation, if itself 
conductin the business, would, under the Act, have been subject to such tax'? 

uestiou 2. Under the above stated facts, is the trustee in bankruptcy, in 
computing income anti excess profits taxes for the year 1917, entitled to deduct 
from the gross income of 1917 the bond interest maturing in 1916, aad paid iu 
1917 out of profits of his operation in 1917 of the bankrupt's business'? 

As under the bankruptcy Acf, the entire property of the bankrupt vested in 
the trustee, the income iu que:tion was uot the income of the bankrupt corpora- 
tion but of the trustee and mas subject to income and excess profits ta. x only if 
the statutes authorized the assetsszaent of the tax against him. The Revenue 
Act of 1916 (ch 463, 39 Stat. , 756) and the War Revenue Act of 1917 (ch. 63, 
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40 Hmt. , 800) imposed income and excess profits taxes on individuals, partner- 
ship. -, and corporations, but neither in terms mentioned trustees in banl-ruptcy 
as taxable persons. But secti«rn 18(c! of the Aet of 1916 required trustees in 
bankruptcy of corporations subject to the income tax to mal-e returns of net 
income, and provided that "any income taz due on the basis of such returns 

shall be assessed and collected in the same manner as if assessed 
directly' against the" corporation. This ~ion, as appellee concedes, by its 
terms extends the tax imposed by section 10 of the Act of 1916 to income 
received by trustees in bankruptcy of corporations. (See Elite«I Sfafes v. 
Cku a go 4 Eastera IR. Rg. , 298 Fed. , 779 [T. D. 8591, C. B. III — 1, 822]. ) 

In the next year section 4 of Title I of the Act of 1917 impomd an inc«mme 
tax of 4 per cent "in addition to the tax imposed" by section 10 of the Aet 
of 1916 as then amended on the same subjects taxed by section 10, and pro- 
vided that "the tax imposed bv this section shall be computed, levied, ~ssed, 
collected, and paid upon the same incomes and in the same manner as the tax" 
imposed by section 10 The respondent was thus subjected to the additional 
income tax of the later Act. 

The case is different with respect to the excess profits tax. That tax was 
imposed by Title II of the Act of 1917 on corporatio~, pa~erships, and indi- 
vi luals engaged in trade or business. The title made no mention of executors, 
receivers, trustees, or persons acting in a fiduciary capacity, and contained no 
language corresponding to the quoted provision of Title I, section 4, exten«iing 
the additional income tax to "the same incomes" taxed by section 10 of the 
Act of 1916. A taz imposed nn eorporatioi. = alone does n«t extend to a tru. -"fee 
in bankruptcy of a corporation. (See l7nite4 States r. B hitri«fge, 281 V. S. , 
144; Scott v. Western Paoific Rg. , 246 Fed. , 545; compare Sraietanka v. First 
Trust «I Saviags Bunl-, 257 L. S. , 602 [T. D. 8821, C. B. I — 1, 210]. ) In sup- 
port of the assessment of an ezcess profits tax the collector relies on the general 
lauauage of section 212 of Title II, printed in the margin, providing in sub- 
stance that all the administrative provisions of the Act of 1916 not inconsist- 
ent with Title II are made applicable to it, and argues that the provisions of 
section 18(c) of the Act of 1916, requiring the trustee in bankruptcy of a eo. - 
pnration to file a return and subjecting to tax the income thus disclosed are 
incorporated in the Act of 1917 by reference and extended t«i the ezce. . s profits 
taxes imposed bv that Act 

It i. to be noted that section 212 purports to take over from the earlier Acts 
administrative provisions only. It: last clause, adopting the provision of Title I 
of the 1916 Aet, "relating to returns and payment of the tax, " refers to the 
administrative provisions of the earlier Aet, fixing the time and manner of 
making returns and pavment of the tax and not to the classes of income to be 
a-scs~e«L In this connection the omission from section 212 of any clause eor- 
resfwnding to the assessment provL~fons of Title I. by which the additional in- 
come tax was imposed on the "same incomes" taxed by the earlier Act, is -ig- 
rificant. If the requirement in section 18(e) that trustees shall make returns 
be considered an administrative provision, certainly the added clause "anV 

tax due on the basis of such returns * * * shall be as-. 's=-ed and 
collected" is more than administrative and actually imposes a taz. A. such it 
is not incorporated in the later Aet by the reference in sectiou 212. Thus the 
later Aet is without any provision subjecting one in the position of appellee to 
the excess profits tax. 

The apparent purpose of section 212 was to take over from the earlier Act 
thorn applicable administrative provisions which would aid in the collection of 
the new tax imposed by Title II and not to extend it to cia . -es of persons or 
subiects not mentioned in the title. Various reasons may be urged why Congrem 
ma- not have intended to extend the excess profits tax to trustees in bankruptcy. 
But whatever purpose Congress may have had. we think the lan~ge of section 
212 falls short of indicating any intention to enlarge+the classes of taxi«ayers 
mentioned in Title II. The extension of a tax by implication is not favored. 
(Luited States v. %'kifridge, supra; Smietanka v. Pirst Trust «4 Saeings Bank, 
supra. ) 

The Treasury Department itself has held that testamentary trustees and trus- 
tee" of est:ites in process of distrihution, notw ithstanding the administrative pro- 
visions of the 1916 Aet requiring them to make returns for income taz purp«&ses, 
are not taxable for excess profits. (L. O. 1100, C. B. I — 2, 280; S. M. 2884, C. B. 
Ill-", 880. ) 

The fir. -. t question is answered "No. " 
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As the trustee in bankruptcy was subject to an income tax under the Act of 
1016, an answer to the second question is not made unnecessary by our answer to 
the first. The second was, v;e assume, intended to present the question whether 
the deduction of interest accrued and payable in 1016, but actually paid in 1917, 
was required to be made from 1916 income because the taxpayer kept his books 
on the accrual basis. We are unable to answer the question for the reason that 
the certificate omits to state facts essential to its determination. The applicable 
section, 13(d) of the Act of 1916, directs that if the taxpayer keeps his books on 
any basis other than that of actual receipts and disbursements, and the return 
is made on the basis adopted, the tax shall be computed on that basis unless the 
books clearly do not rellect the taxpayer's true income. In United States v. 
Anderson. (269 U. 8. , 422 [T. D. 8889, C. B. V — 1, 179]), it was pointed out that 
under the Act of 1916 and applic, . ble Treasury regulations, the taxpayer must 
make all deductions from gross income as of the year when the pavments were 
made unless he keeps his books on an accrual basis which accurately reflects his 
income, and actually made his return on that basis. (See United States v. 
]ttitci)ell, 271 U. S. , 9 [T. D. 866, C. B. V — 1, 233]; Artertcan Rational Co. v. 
Unit d States, 274 U. 8. , 09 [T. D. 4000, C. B. VI — 2, 108]. ) The present certifi- 
cate fails to state whether the books of the trustee as kept refiected his income 
or whether his return was n)ade on the accrual basis or on the basis of actual 
receipts and disbursements. Under Judicial Code, section 289, the facts perti- 
nent to the question asked must be certified. When they are omitted from the 
certificate the question need not be answered. (Dillon, v. Strath, earn S. S. Uo. , 
248 U. 8. ) 182, ) 

PART V. — INVESTED CAPITAL. 

SECTION 3O6. — INVESTED CAPITAL. 

ARTICLE 831: Meaning of invested capital. VII — 38 — 3005 
T. D. 4205 

EXCESS PROFITS TAX — REVENUE ACTS OF 1917 AND 1918 — DECISION OF COURT. 

1. INVESTED CAPITAI DEPRECIATION — APPRECIATION. 
Under section 207 of the Revenue Act of 1917 and section 826 

of the Revenue Act of 1918 invested capital must be determined by 
deducting from. earned surplus depreciation sustained on the basis 
of the investment in buildings without offsetting appreciation in 
their market value. 
2. DEcIsIoN FCLLCWED. 

The decision in La Belle Iron ll orts v. United States (266 
U. S. , 877 (T. D. 8181 [C. B. 4, 878] ) ) is followed. 

H. F. M1RES, 
A. cting Commissioner of Internal Revenue. 

Approved September 6, 1%8. 
OGDEN L. MILLS) 

Actm, g Secretary of the Treasury. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

'Washington) D. C. 
2'o CoQectors of Interna/ Revenue and Others Conce;-ned: 

The following decision of the United States Circuit Court of 
Appeals, Eighth Circuit, in the case of The Lee IIard1oare Co. , ptaintijf in error, v. United States of America) defendant in error, 
is published for the information of internal revenue OKcers and 
others concerned. 
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UNITEO STATEs CIBcUIT COAT OP APPEhIB, EIGHTH CIRCUIT. 

Tks Lee Hardtoare Co. , pisinfiff in error, v. United States of America, defetufanf 
in error. 

In error to the District Court of the United States for the District of Kansas. 

[March 16, 1928. ] 
OPINION. 

STD@, Circuit Judge, delivered the opinion of the court. 
This is an action at law by the plaintiff in error against the Iinited States to 

recover the income and profits taxes, paid under protest, for the years 1917 
to 1920, inclusive. At the trial, defendant conceded certain overpayments 
arising from duplication on two items (equipment and automobiles) and con- 
cerning these matters there is no dispute here. The judgment refused recovery 
as to another character of item and that matter is brought here on writ of 
error. 

Plaintiff in error presents only two contentions. The first is that it was the 
duty of the trial court to make findings of fact. The jurL~diction of the trial 
court in this character of cases is founded on section 41, paragraph (20), of 
U. S. C. A. , Title 28 (Judicial Code, section 24, paragraph "Twentieth" ). Iu 
such cases, the court sits "as a court of claims. " (Erftch, Inc. , v. United 
States, 248 U. S. , 458, 461, 462, 463, 464. ) The above section requires that all 
suits thereunder "shall be tried by the court without a jury. " The reviewing 
court bases its action upon the findings of the trial court, which "are to be 
treated like the verdict of a jury. " (Ifrothers v. L. nited States, 250 I;. S. , 88, 
93. ) Obviously, the purpose of such findings is to present to the reviewing 
court the facts in the case to which the governing law is to be applied. Here 
there are no formal findings by the trial court, However, the briefs and argu- 
ment are clear that there is no dispute of fact in this case. The conliict arises 
purely from a difference in views as to what is the law. In such a situation, 
it seems an idle thing to send the case back for a formal finding of facts about 
which no question is made here. Therefore, although the trial court should 
have made such findings, we will not remand the case for that reason alone. 

The second and main contention is a pure question of law. Part of these 
taxes were assessed under the Revenue Act of 1917 (40 Stat. , 300) and part 
under the Revenue Act of 1918 (40 Stat. , 1067). This contention involves 
construction of section 207 of the Revenue Act of 1917 and section 326 of the 
Revenue Act of 1918 as to the meaning therein of the term "invested capital. " 
There is no dispute here as to the amount of cash actuallv invested in the 
property, nor as to the surplus held, nor as to the tax, nor the amount of 
depreciation being within the amount of the existing surplus. 

The portion of the invested capital here in question was represented by real 
estate with builtlings thereon. In estimating the "invested capital. " the taxing 
officials deducted 2 per centum each year from the investment in the above 
buildings for depreciation thereof. There i no dispute as to the fact of physical 
depreciation in such buildings nor as to the amount thereof as estinmted by the 
oflicials. There is no dispute that the entire property (real estate and build- 
ings) has increased in value along with other properties in that vicinity and 
because of natural growth in values and of iniprovement of other near-hv prop- 
erty. Also, there seems no dispute that this increase in value is at least equal 
to the amount charged off as depreciation. 

The taxpayer contends that where such appreciation in value exist= it may be 
used to offset actual phvsical ilepreciation in so far as deductions for deprecia- 
tion are allowable in ascertaining - invested capital ' within the meanin of the 
above sections. To state the matter in Ilifferent words, that the "invested capi- 
tal" in the buildings - should be nxed at replacement cost less denreciation, not 
exceeding, however, the actual cost. " If this contention be correct, the relief 
sou ht must follow, becau=c the protested taxes arose only as the result of depre- 
ciating the actual investiuent of capital in the building=, The case of La Eelfe 
Iron Works r. United States (~&6 I. . S. , 377) involved the preci=e matter here 
involved in regard to section 207 of the Revenue ' ct of 1917 (it is not mggcsted 
tliat section 326 of the Act of 1918 is. in this respect, different). Therein the 
court s. iid (p. 3S7): 

"A scrutiny of the particular provisions of section 207 shows that it was the 
dominant purpose of Congress to place the peculiar burden of this tax upon the 

372% — 29 — 21 
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income of trades and busineEses exceeding what was deemed. a normally ieason- 
able return upon the capital actually einbarl-ed. But if such capital were to be 
computed according to appreciated market values based upon the estimates of 
interested parties (on whose returns perforce the Government must in great 
part rely), exaggerations would be at a premium, corrections difiicult, and the 
tax easily evaded. Section 207 shows that Congress was fully alive to this and 
designedly adopted a term — ' invested capital ' — and a definition of it. , that 
would measurably guard against infiated valuations. The word ' invested ' . in 
itself imports a restrictive qualification. When speal-ing of the capital of a 
business corporation or partnership, such as the Act deals with, ' to invest ' 

imports a laying out of money, or money's worth, either by an individual in 
acquiring an interest in the concern with a view to obtaining income or profit 
from the conduct of its business, or by the concern itself in acquiring somethir g 
OI permanent use in the business; in either case involving a conversion of wealth 
from one form into another suitable for employineit in the making of the 
hoped-for gains. See Webster's New lnternat. Diet. , 'invest, ' 8; Century DicL, 
' invest, ' 7; Standard Dic+. , ' invest, 1. " 

Also at page 889: 
"lt is. clear that clauses (1) and (2) refer to actual contributions of cash or 

of tangdble property at its cash value contributed in exchange for stock or shares 
specifically issued for it; aud that iieither these clauses, nor clause (8) which 
relates to surplus, can be construed as including within the definition of invested 
capital any marking up of the valuation of assets upon the books to coi~espond 
with increase in market value, or any paper transaction by which new shares 
are issued in exchange for old ones in the same corpor tion, but which is not in 
subsiance and effect a new acquisition of capital property by the company. 

"lt is clear enough that Congress adoptecl the basis of 'invested capital' 
measured a. ccording to actual contributions made for stock or shares and actual 
accessions in the way of surplus, valuing them according to actual and bona, )Ids 
transactions aiid by valuations obtaining at the time of acquisition, not only in 
order to confine the capital, the income from which was to be in part exeuipted 
from the burden of this special tax, to somethin. approximately representative 
of the risks accepted by the investors in einbarking their nieans in the enterprise, 
but also in order to adopt tests that woukl enable returns to be more easily 
checked by examination of records, and make them less liable to infiation than 
if a more liberal meaning of ' capital and surplus' had been adopted; thus 
avoidin the necessity of emploving a special corps of valuation experts to 
gxapple with the niany diificult problems that would have ensued had general 
market values been adopted as the criteria. 

"ln view of the special langua. ge employed in section 207, obviously for the 
purpose of avoiding appreciated valuations of assets over and above cost, the 
argument that such value is as real as cost value, and that in the terminology 
of corporation. ard partnership accountin 'capital and surplus' means merely 
the xcess of. all assets at actual values over outstanding liabilities, and ' sur 
plus ' means the intrinsic value of all assets over and above outstanding 
liabilities plus par of the stock, is beside the mark. " 

The above decision is directly in point and is decisive of this case. 
The judgment should be and is atfirnied. 

A. RTIOLE 849: Surplus and undivided pro6ts: 
property paid in and subsequently written 08. 

n&xcEss FRoFITs TAx — REvENuE A CTS OF 1917, 1918, AND 1921 — DEcIsIoN 
oF couRT. 

1, INvENTED CAPITAI — EARNED SITRPLUs — AMDUNT PAID IN BEDEMP- 
TIGN oF BGNDs PAYABLE OUT oI' EARNINGs. 

Where a corporation acquires the business and aEsets of another 
corporation and issues therefor, in addition to its capital stock, 
certaiII income bonds which are payable only from future net 
earnings, it can not include in invested. capital any part of the 
amount paid for the redemption of said bonds. 
2. Jl DGMENI AFFIRMED. 

Judgment of the district court (21 Fed. . (2d), 787 (T. D. 410$ 
[C. B. VX — 2, 286 j ) ) affirmed. 
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TREAScIIY DEPARY~vT. 
OFFICE OF COMMISSIONER OF E4TEP&AI REVE%PE, 

S'ashi ngto&rei D. C. 
To Collectors of Entei'»c&l Ref&enue and Other8 Concerned: 

The followin~ decision of the United States Circuit Court of Ap- 
peals, Second Circuit. in the cases of The Baker ff Taylor Co. , 
plaintiff in error, v. United States of America, defetulant in errot, 
snd The Baker fk Tayt'or Co. , p/cuntiff in«error, v. Frank Ei. Bra! ertt, 
Collector of E&terna/ Revenue, defendant in error. is published for 
the information of internal revenue officers and others concerned. 

C. B. A~~i 
Acting Com»&tissioner of Et&ternal Eeuentle. 

Approved Au~st 8, 1928. 
HziRY HERRlcx Boi~, 

Acting Secretary of the Treasury. 

V&ITPIi 8T~Trs GiacrIT Cot»T oE APPEAIs Pos THE 8Ecoxn CiaccIT. 

The Baker 4 Taylor Co„ptainti ff in error, v. United Btates of &lrne«icai 
defendant in error. 

The Baker &4 Taylor Co. , plaintiff in error, v. Frank K. Boicers, Collec&or of 
1nternal Recense, Becoird District of t& e&c York, defe»&tant in error. 

In error to the District Court of the United States for the Soother» District of New York. 

[May lo, 1928. ] 
OPIIVIOX. 

Avscsvc s X. HAicn Circuit Judge: The question in each of the above cases 
is whether 8400. 000 paid by The Baker k Tavlor Co. in income bond- for the 
purchase of the good will of a busiuess ought to have been included as in- 
vested capital for the purpose of calculating excess prodts taxes. Xo part of 
this sum was a. llowed andithrough failure to allow it The Baker 4's Tavlor Co. 
contends that its excess profits were unduly enlarged and the excess prollts 
taxes were calculated with respect to an invested capital smaller by 8400, 000 
than the correct amount. 

The Baker d; Tiivlor Co. was the successor of a corporation the charter of 
which expired by limitation in 1906. The assets of the former corporation 
thereupon vested in its two stockholders, Bal-er and Taylor. The average 
annual net earnings of that corporation for the last four vears of its existence 
had been $42, 000, and the average net tangible capital during the s:me period 
was 8lo4, 000. Bv corporate resolutions The Baker d-. Tavior Co. . which had been 
organized in 1906 to take over the business and property of the old companv, 
received from the two stockholders of the former companv net assets other than 
good will valued at $40, 000 and issued to them as payment for the business and 
assets $40, 000 of the stock and $400, 000 of the income bonds of the new com- 
panv. The principal of these bonds, bearing date April 1, 1906, was pavable 
April 1, 1916, and they each provided as follows: 

8aid principal sum and said intere=t thereon are to be paid onjv 
froiu the net earnings of the said The Baker tk Taylor Co. , ascertained and 
declared bv its board of directors to be applicable to such pavments of principal 
and interest after appropriating to the capital account of said corporation such 
portion of said net earnings as the said board of directors may deem advisahle. 
In the event that the accumulated net earnings of the said The Baker ts Tavlor 
Co. are insufficient to pay the principal hereof at maturity or anv unpaid interest 
due thereon, then this obligation shall be paid from said net earnings as when 
and as soon as said net earnings are ascertained and declared bv its board of 
directocs. This bond may be redeemed in ivhole or in part by The Bal er d-. 
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Taylor Co. at its option at any time before the maturity hereof, by the payment 
to the holders hereof of the full principal sum or such portion thereof as may 
be required to pay the part or portion of said bond redeemed, together with 
interest due thereon. 

The income bonds were all redeemed by partial payments from the corpora- 
tion earnings, the last of which was made on June 4, 1914. The surplus earn- 
ings were charged with these payments. 

The eases came before the trial court on moticms to dismiss the complaints 
in the several actions. These motions were granted on-the ground that the good 
will of the business was completely acquired in 1906 and "nothing was given 
therefor except the agreement to pay if and when it might demonstrate a value 
by reason of earnings thereafter to be made. " 

The earnings of the business, both before and after the transfer of the business 
and assets of The Baker 4 Taylor Co. , indicated a good will of substantial value 
but plaintiff's books of account never carried the good will as a corporate asset. 

There is doubt whether the complaints in the actions to recover excess profits 
taxes really set forth all the facts necessary to a decision, but both sides have 
argued the appeal as though they did. We have assumed this, and in making 
the above 'statement have drawn the inferences most favorable to the plaintifi, 
as should be done when the judgments appealed from were rendered upon 
demurrer. 

Section 207(a) of the Revenue Act of 1917 provides in substance that "in- 
vested capital" means: (1) Actual cash paid in; (2) the actual cash value of 
tangible property paid in, other than cash; (3) paid in or earned surplus and 
undivided profits used or employed in the business, exclusive of undivided profits 
earned during the taxable year, provided that the good will of a corporation or 
other intangible property shall be included as invested capital if the corporation 
made payment therefor specifically as such in cash or tangible property; but good 
will purchased with shares in the capital stock of a corporation issued prior to 
March 3, 1917, in an amount not to exceed 20 per centum of the total shares of 
the capital stock of the corporation shall be included in invested capital at a 
value not to exceed the actual cash value at the time ot such purchase, and in 
case of issue of stock therefor not to exceed the par value of such stock. 

Section 326 (a) and. (b) of the Revenue Acts of 1918 and 1921 defines 
"invested capital" as: 

(1) Actual cash bona fide paid in for stock or shares; 
(2) Actual cash value of tangible property, other than cash, bona fide paid in 

for stock ar shares; 
(3) paid in or earned surplus and undivided profits; not including surplus 

and undivided profits earned during the year; 
(4) and (5) Intangible property bona fide paid in for stock or shares, pro- 

vided that in no case shall the total amount exceed in the aggregate 25 per 
centum of the par value of the total stock or shares of the corporation outstand- 
ing at the beginning of the taxable year. 

(b) "Invested capital" does not include borrowed capital. 
The Baker 4 Taylor Co not only did not set up the good will as an asset on its 

books, but the income bonds were not set up as a liability. The net income 
earned after its incorporation created a surplus which was charged with the 
amounts paid in redemption of the bonds, thereby wiping it out pro tanto. 

The Baker k Taylor Co. made its tax returns for the years in question with- 
out reference to the good will as an asset aud without including the item of 
$400, 000, or any portion of it, as part of its invested capital. By not including 
it, its excess profits tax was of course increased. After voluntarily paving the 
tax, it changed its mind about its own computation of invested capital and filed 
a claim for refund, which the Commissioner of Internal Revenue denied. For 
one of the years it appealed to the Board of Tax Appeals, which held that the 
item of $400, 000 could not be included in invested capital. It is, of course, true 
that the mere failure to make proper entry in the books of account, or to make 
returns on a correct theory, is susceptible of correction. 

Good will is not tangible property and can'not come within (1) or (2) of 
sections 207(a) or 326(a), supra. Is it "paid in or earned surplus" ? It can 
not be "paid in" surplus, for those words relate to a case where the stock is 
issued for cash or tangible property at a price above par, and it is not "earned" 
surplus, for it was not derived from undistributed profits. (Ed~&. -«rds v. Douglas, 
269, U. S. , at p. 214 [T. D. 3797, C. B. V — 1, 158]. ) The good will was purchased 
in 1906 and ex hypothesi neither with present cash nor out of existing earnings, 
but with income bonds which in terms were not liabilities against the assets of 
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the corporation but mere promises to pay from future net earnings "after appro- 
priating to the capital account * + * such portion of said net earnings as 
the board of directors may deem advisable" 

It is said that as the bonds were paid off, the surplus earnings which had 
accumulated ivere diminislied pro tanto and the good will took its place as sur- 
plus. But this argument is not merely fanciful and without support in the 
books of the corporation, but can not possibly be sound. The good will, after it 
was purchased in 1906, then became to ils full extent an ass«t and by no correct 
reasoning can be thought to have grown by inches as the income bonds were 
redeemed. For some reason, which we can not know (possibly to avoid large 
capital stock or annual franchise taxes), Baker and Taylor chose to take income 
bonds rather than preferred stocl, -in payment for the business which they trans- 
ferred to the corporation. Whatever the reason, the. e bonds were not obliga- 
rions affecting the capital of the company which existed at the time of the 
transfer. They depended for their value solely upon future earnings and were 
nothing more than a means for securing a distribution of future earnings to the 
stockholders. 

The most plausible ground for granting any relief to The Baker tk Taylor Co. 
is that its income bonds were in essentials stock and that they should, therefore, 
be treated as share. : issued for intangible property, a certain percentage whereof 
should be included in the invested capital. But while it is true that in England 
the word "stock" embraces bonds of a private corporation, in America it either 
refers to shares of a corporation or to State and municipal bonds. (1891) (In 
re Bodman, 3 Ch. , 135; Tucker v. Curtvn, 148 Fed. , 929; Zttree v, Haroe, 9 Ch. 
Div. , 337. ) 

But the income bonds in this ease differ from any form of stock with which 
we are familiar, because neither principal nor interest could in any event be 
payable except out of earnings, and if there had been no earnings the rights of 
the holders would have been nil even upon final liouidation of the assets of the 
company. A stockliolder of a solvent corporation, on the other haud, woukl 
share in the capital if the company were wound up. It. can not be supposed that 
the provisions of section 207(a) of the Revenue Act of 1917, as to "good will" 
purchased "with shares in the capital stock of a corporation, " or . of section 
326(a) of the Revenue Acts of 1918 and 1921 relating to intangible property 
"paid in for stock or shares" contemplated such obligations as these income 
bonds which more resembled the "script" discussed in Bailey v. Railroad Com- 
pany (22 Wall. , 604) than sto«l- of a corporation. Whether or not there has 
been or may be a stock that can not participate in capital assets of a corpora- 
tion on final liquidation we need not say, but we do hold that the income bonds 
in question were not stock within the meaning of that term in the Revenue Acts. 

The intangible good will ivas not paid for in cash or tangible property or in 
stock of the corporation. It, therefore, comes within none of the statutory pro- 
visions which might allow it to be treated as invested capital in calculating 
excess profits taxes. It is unfortunate that it can not be included at some 
just value in as. e~ ing these taxe=, but, we are satisfied that the Revenue Acts 
do not permit such inclusion and that the complaints were therefore properly 
dismissed. 

Judgment ailirmed. 

AaTIOLE 858: EBect of ordinary dividend. VII — 83 — 8854 
T. D. 4186 

EXCESS PROFITS TAX — REVENI:E ACT OF 191S — DECISION OF COI, RT. 

Ixvzsvzn Cmirii. — EEEEcv 0F DIVIDENn — BotuiowED C~IT~. 
Where a dividend is declared during the first 60 days of the 

taxable rear payable at no fixed date in cash or interest-bearing 
demand notes at the convenience of the corporation, the entire 
aiuount of it is borroweil capital payable ou demand, which is 
excluded from inve=ted capital by seciion 326(b) of the Revenue 
Act of 1018. The dividend, though paid after that period, effects 
a reduction of invested capital on the date of the declaration, 
the full ainount of which is deemed, under section 201(e) of that 
Act, to have been paid from eariiin s or profits accumulated during 
the preceding taxable years. 
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he s 
H. F. MIRES, 

rioting Corntnissioner of Interna/ Revenue. 

A. pproved July 81, 1928. 
HENRY HERRIOK BONDq 

Acting Secreta' of the Treasury. 

TREASURY DEPARTMENT, 
OFFIUE oF CQMBIIssioNKR oF INTERNAL REVENUE& 

W'ashington, D. C. 

To Cotlectors of Inter»a/ Eevenue ance Others Coneer»ecI: 

The following decision of the District Court of the United States 
for the Western District of Pennsylvania in the case of Logan- 

Oregg IIarcImere Co. v. D. B. Hei ier, Collector of Internal Revenue, 

is published for the inforlnation of internal revenue oiiicers and 

ot r concerned. 

DrsraicT OGERT OF THE UNITED STATEs Fon THE WEBTERN DIsTRIcT oF PENN 
SYLVANIA. 

Logan. -Gregg Hardn;are Co. , a Corporatio», v. D. B. Heiner, CoVector of In- 
ternal Revenae for the Ttcentg-third District of Pennsylvania. 

[January 60, 1928. ] 

EINDING OF EAcTB AND OPINIoN. 

GinsoN, District Judge: The instant action has been brought by the plaintiff 
to recover the sum of $5, 209. 10, with interest. The principal amount, it is 
claimed, was exacted from plaintiff by defendant in excess of the income 
and excess profits tax for the year 1918 that was actually due from plaintiff 
for that year. 

FINDING OF FACTS. 

The Logan-Gregg Hardware Co. is a corporation organized under the laws 
of the State of Pennsylvania, and has maintained an office in the city of 
Pittsburgh, in the western district of Pennsylvania and within the twenty- 
third internal revenue district of Pennsylvania. 

D. B. Heiner, since August 1, 1921, has been collector of internal revenue 
for the collection district above nientioned. 

On January 25, 1918, the board of directors of the plaintiff company duly 
passed the following resolution: 

"Resolved. , That we declare special salaries out of the earnings of the year 
1917, representing 25 per cent on the common stock and participating certificates, 
payable in cash or notes of the company bearing 5 per cent interest, at the 
convenience of the company. " 

On January 81, 1918, in pursuance of the preceding resolution, plaintiff paid 
to a stockholder the sum of $6, 845, 70 in cash and canceled his debt to the 
compa~y in amount of $1, 654. 80; and at the same time, it issued notes, bearing 
5 per cent interest per annum, to other stockholders in the aggregate amount 
of $60, 825; and on April 17, 1918, pursuant to the same resolution, it issued 
like notes, in the aggregate amount of $21, 000, to the remaining stockholder, 
who could have received such notes on January M, 1918, but who was absent 
in Europe at that time and did not demand his notes until April 17, 1918. 
Said notes were delivered in payment of dividends. 

On February 25; 1918, one of such notes, in amount of $2, 000, was paid to a 
stockholder by the company; on May 28, 1918, another note, in amount of $1, 000, 
was paid; and on May 81, 1918, others of such notes, in the aggregate amount of 
$70, 825, were paid; and the last payment on said notes was made on November 
16, 1918. 
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At the time said dividend was declared, and said notes were delivered on 
January 81, 191S, and thereafter, the plaintiff company did not have on hand 
actual cash sutlicient to pay the dividend declared in full, and i. -ued notes, 
as aforesaid, to maintain in the treasury cash suificient to n:eet the spring 
purchases of the company. 

The ph&intiff company, on June 27. 1918, paid in cash a dividend of $21, 438 
on the common stock of the c&&mpany and a stock dividend of $35, 730; and 
during the same year paid dividends aggregating $11, 987. 50 on the preferred 
stock. These dividends were declared subsequent to the resolution of January 
31, 1918. 

At the dates appointed by law the plaintiff company filed with defendant's 
pre&lecessnr in oflice its income and excess profits taz return for the year 1918, 
upon which return incon&e and excess profit taz was a. se=se&1 against the 
plaintiff in the sum of $116, 928. 49. An amended return was subsequ& ntly file&, 
whereupon the Commissioner of Internal Revenue reduced the assessment to the 
s&uu of $112, 343. 61, of which amount $101, 356. 72 was paid to &lefendani. 's prede- 
cessor in ofilce, and of the balance, $2, 100. 16 was paid to defendant in cash on 
February 13, 1926, and on July 14, 1923, $8, 8S6. 7:& was paid to hnn by the appli- 
cation of a certificate of ov ra. -. sessment in plaintiff's favor. 

In fixing plaintiff's inc&&n&e and excess profits taz for 191S at the sum of 
$112, 843. 61, as state&1, the Commis. ioner of Internal Revenue determined plain- 
tiiT's net fi&come at the sum of $220, 492. 98 and its invested capital at $S09, 217. 83. 
In arriving at the sum last mentinned as the amount of plaintiff's invested 
capital in 1918, the Com;nissioner deducted the total amount of the dividend 
declared on January 25, 19l9, as aforesaid, to wit, $98, 325, from the amount ot 
plaintiff's invested capital ior the year 1918, as claimed by plaintiff, pror«ting 
the amount of said dividend from January 25, 191S. Had the Commis ioner 
not deducted the total an. nunt of the dividend notes aforesaid paid subiequent 
to March I, 1918, from phdntiff's invested capital, the average amount of such 
capital for 1918 would be, ';, '83, 62S. 28, and its income and excess profits taz ~ould 
have been $107, 134. 51. 

On or about September 23, 1925, the plaintiff filed with the defendant col- 
lector, in the form prescribed by the Commiss. 'oner of Internal Revenue, a claim 
for the refund of $5, 209. 10, This claim v;as based upon the amount of the said 
dividend declared by re. olutiun of January 25, 1918, paid subsequent to February 
25, 1918, deducted by the Commissioner from plaintiff's invested capital fnr the 
year 1918. It was rejected by the Commissioner on February 23, 1926. 

opIz &ox. 

The issue in the instant action springs from the determination of the amount 
of plaintiff's invested capital for the rear 1918 by the Commissioner of Internal 
Revenue. The Commissioner held such invested capital to be $809, 217. 83. In 
arriving at this amount he deducted from plaintiff's capital the total amount 
of the dividend declared by the resolution of January 25, 1918, hereinbefore set 
forth. Plaintiff contends that the Commissioner's determination was erroneous, 
in that only $10, 000 of the dividend had been paid within the first 60 days of 
the taxable year and was deductible, and the balance, $79. 325. had been actually 
paid at various times after that period, and when the current earnings of the 
year were suilicient to pay it, thus making a deduction of more than $10, 000 froru 
invested capital contrary to law. The defendant, by enforcing the alleged 
erroneous deduction of the Commissioner, plaintiff claims, collected $5. 209. 10 
more than was due from plaintiff in payment of its income and excess profits 
taxes for the year 1918, and such amount, with interest, plaintiff now seeks tn 
recover. 

T, '&e defendant contends that the amnunt deducted, as aforesaid, from plain- 
tiff's invested capital for the year 1918 was taken from it by the Commissioner 
in compliance with the governing statute and the lawful regulatious established 
for its enforcement. EIe further urges, in defense of part of the claim, that 
this is a personal action, and that plaintiff under no circumstances can recover 
more than $2, 100, 16, the amount of cash actually turned over to defendant by 
it in payment of its 1918 tazes. 

The secontl matter of defense alleged by defendant is not well founded. in 
our opinion. On July 14, 1923, plaintiff had a certificate of overpay&nent of 
tazes for the year 1917 to the amount of SS, SS6. 73, and on that date, instead of 
ca hing the certificate and turning the cash over to defendant in payment of its 
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1918 taxes, it transferred the certificate to him. The delivery of the ci'edi it to the 
defendant was a payment to him, and plaintiff is entitled to recover f™ defend- 

ant any amount so paid, provided the payment was made to defendant pursuant 
to the latter's collection ot taxes not lawfully due from the plaintiiT. 

The conclusion just stated brings us to the consideration of t»e undec« 
the main issue in the ease, the ruliig of the Commissioner ot Internal Revenue 
to the effect that all dividends paid pursuant to the resolution of January 25, 
1918, reduced the plaintiff's "invested capital" as of that date by the amount of 
such dividends. 

"Invested capital" is defined by section 326 of the Revenue Act of 1918 (40 
St, L. , 1092). So much of that section as is material to the present matter is as 
follows: 

"SEc. 326. (a) That as used in this title the term ' invested capital ' for any 
vear means (except as provided in subdivisions (b) and (c) of this section): 

"(3) Paid-in or earned surplus and undivided profits; not including surplus 
and undivided profits earned during the year; 

"(b) As used in this title the term 'invested capii. al ' does not include borrowed 
capital. 

"(d) The invested capital for any period shall be the average invested 
capital for such period. " 

By section 325 of the same Act, it is enacted: 
"The term 'borrowed capital ' means money or other property borrowed, 

whether represented by bonds, notes, open accounts, or otherwise; 
On April 17, 1919, under authority of the Revenue Act of 1918, the Commis- 

sioner of Internal Revenue, with the approval of the Secretary of the Treas- 
ury, promulgated certain regulations for the enforcement of the Act. Article 
858 of such regulations (see Regulations 45, page 187) was designed to clarify 
section 326 of the Revenue Act and to prescribe the practice of the Bureau of 
Internal Revenue thereunder. It is as follows: 

"AaT. 858. Effect of ordinary dividend. — A dividend other than a stock divi- 
dend affects the computation of inve, ted capital from the date when the divi- 
dend is payable and not from the date when it is declared, except that where 
no date is set for its payment the date when declared will be considered also 
the date when payable for the purpose of this article. For the purpose of com- 
puting invested capital a dividend paid after the expiration of the first 60 
days ot' the taxable year will be deemed to be paid out of the net income of 
the taxable vear to the extent of the net income available for such purpose on 
the date when it is payable. See article 857. The surplus and undivided 
profits as of the beginning of the taxable year will be reduced as of the date 
when the dividend is payable by the entire amount of any dividend paid during 
the first 60 days of the taxable year and by the amount of any other dividend 
in excess of the current net income available for its payment. In the case 
of a dividend paid during the first 60 days of a taxable year which exceeds 
in amount the surplus and undivided profits as of the beginning of the taxable 
year the excess will be deemed to be paid out of earnings of the taxable year 
available at the date when the dividend is payable, and to the extent that 
such earnings are insuflicient it will be deemed to be a liquidation of paid in 
capital or surplus. From the date when any- dividend is payable the amount 
ivhich the several stockholders are entitled to receive will be treated as if 
actually paid to them, whether or not it is so paid in fact, and the surplus and 
undivided profits, either of the taxable year or of the preceding years, will in 
accordance with the foregoing provisions be deemed to be rediiced as of that 
date by the full amount of the dividend. Amounts paid to stockholders in 
anticipation of dividends, or amounts withdrawn by stockholders in excess 
of dividends declared, will in computing invested capital have the same effect as 
if actually paid as dividends, See also article 813, and see generally section 
201 and articles 1541 — 1549. " 

In the determination of the amount of plaintift's invested capital, the Coni 
missioner of Internal Revenue applied article 858. As he interpreted plaintiff's 
dividend resolution, supra, its terins brought it squ:irely under that regulation 
It declared a dividend, payable in cash or notes bearing 5 pcr cent interest at 
the election of the plaintiff, and fixed no date for payment. The Commissioner 
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held that the amourt oi' the dividend aot actually withdrawn in cash from the 
Plaintif by the stocl-holders was borrowed capital, and as such». as not to be 
regarded as iavested capital. Assuming the applicability of article 858. the Com- 
missioner was supported in so holding by article 818 of Regulations 45 (p. 174): 

"AaT. 818. Borrmoed. capital: lrnounts left in b&t«(ness. — %'hether a given 
amount paid into or left in the busines. of a corporation constitute. borrowed 
capital or paid-in surldu- is largely a question of fact. Thus, indebtedness to 
stockholders actaally canceled and left in the business would ordinarily con- 
stitute paid-ia surplus. »bile amounts left in the business representing salaries 
of ofiicers in excess of their actual withdrawals, or deposit accounts in favor 
of partners in a partnership succeed by the corporation, will be considered 
paid ia surplus or borrowed capital according to the facts of the particular 
case. The general principle is that if interest i. paid or is to be paid on aay 
such amount, or if the stockholder's or otficer's right to reparment of such 
amount ranks with or before that of the general creditors, the amount so left 
with the corporation must be considered as borrowed capital and be so treated 
in computing invested capital. " 

If the Commissioner's interpretation of the dividend resolution was correct, 
and articles 858 and 818 of Regulations 45 are valid, the rulin of the Commis- 
sioner was entirely justified, and the invested capital of plaintif for the year 
1918 was properly decreased and its excess profits thus increa~. But the 
plaintiff insists that the Commissioner has misinterpreted the re-. «lution, and 
that article 858 is contrary to law, or at lea. t inapplicable to the situation 
created bv the declaration of the dividend in the instant ease. By its interpre- 
tation the resolution declares a diridend payable at a future d, . te, which was 
to be at the will of the companr. It contends that article 858 treats only of 
dividends payable on demand, while the instant dividend was plainly not payable 
upon demand. It admits that if the aividend was paid out of the 1917 profits, 
as declared in the resolution, the amount was properly deducted from its in- 
vested capital; but it points out — and correctly as we think — that the profits 
from which dividends are paid are not determiaed by declaratloas of the 
company's directors, but by section 201(e) of the Revenue Act of 191S, which 
settled a theretofore vexed questioa by conclusively declaring that any distri- 
bution made during the first 60 days of any taxable year shall be deemed to 
have been made from earnings of preceding taxable years, and that any distri- 
bution made during the remainder of the year shall be deemed to have been 
made from earuings accumulated between the close of the precedin„ taxable 
year and the date of distribution. to the extent of such earnings. Plaintiff 
admits that the cash payment and credit, amounting to SS. «00, of Januarr 81, 
1918, and the paymeat of 8", 000 upon note on February 25. 1918, were deductible 
from the 1918 invested capital, although not as of Januarr 25, 1918. as they 
were paid during the first 60 days of the year; but it insists that the balance 
of the dividend was not distributed until paymeat was made, and such payment 
was made»-ben the cash was». ithdrawn from the eompanr by the payment of 
the notes given to the stockholders on January 81, 1918, all of the notes being 
paid after the first 60 days of the rear. 

%ere we to accept plaintiff's main proposition, that a dividend is never de- 
ductible until payment of it is actually n&ade — which we do aot — even so we 
shoulrl not be able to agree to it. : conteation built upon that proposition, that 
the dividend was not deductible from the invested capital of 1918. The resolu- 
tion of January 25, 191S, declared a dividend "payable in cash or notes of the 
company bearit&p 5 per cent interest, at the convenieuce of the company. " Oa 
January 81, 1918, it paid $8, 000 by cash and credit, and is. u;d inte& est-bearing 
demand notes to each stockholder, with one exception, for his exact share of 
the dividend. One of the stockholders was iu Europe and did not get a note for 
his share of the dividend, but it is admitted that he was upon the same plane 
as the other stockholders, and did not get it only because he did not demand it. 
9'hy this delirery of note. should not be considered a payment of the dividend 
we are unable to conceive. True, some testimony was offered which rather 
vaguely gives slight support to counsel's claim that the note: were not valid 
notes of the company, but »-ere is ued merely to enable the stockholders to 
realize that some time they xrould receive the . um. The ratifieation of hold- 
iug a "dummy note, " it seems to us, would not be great to a stockholder»ho 
bad passed childhood. If the i. . nance of the notes was a mere gesture, how 
are we to explain the words, "payable in ~ ~ notes of the company 

5 per cent interest. " in the dividend declaration? The best proot of the 
fact that the notes»ere valid is that they were actually paid, with interest. 
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The stockholders may have agreed among themselves ~ that they would not 

de~and pavment of them until it was convenient for the company to pav 

but no witness has been called who testified that the notes were n«val'd 
demand obligations given by the company in payment of the dividend- It is 

plain to us that they were so given. This conclusion practically disposes of the 

plaintiff's claim, upon a consideration of it upon the theory that the Com- 

missioner was in error in the interpretation of the resolution of January 25, 

1918, and that the invested capital of the company was not to be reduced at 
the time of the declaration of the dividend, but when it was paid. Under plain- 

tiff's theory, the date of payment and of withdrawal of the assets would be 

six days later than the date fixed by the Commissioner, and under it plaintiff's 

invested capital would be increased by $89, 825 for that period. The average 

invested capital for the entire year would be very slightly increased, and conse- 

quently the excess profits tax of plaintiff would be reduced almost to a negligible 

extent. But, as stated before, we do not accept the theory. 
Plaintiff has urged that the court is precluded from considering January 81, 

1918, as the date of the withdrawal of invested capital, as an admission of that 
defense would be permitting the defendant to "mend his hold, " in violation of 

the principle laid down in Ohio ck 3fiss. Ry. Co. v. JfcCorthy (96 U. S. , 258), 
In our opinion the "mend his hold" doctrine is not applicable to this defense 

in the instant suit. This is a personal action against the collector, not the 
Commissioner. The collector has taken no position prior to suit; but even if 
he were in the position of the Comniissioner, the position of the latter has not 

misled plaintiff in any respect to his disadvantage. His contention that the da. te 
of the withdrawal of capital should be January 25, 1918, is not inconsistent 
with a payment on January 81, 1918. In the instant action, the plaintiff, to 
recover, must prove that an amount of money has been unlawfully collected 

from him, and he can under no circumstances recover more than was illegally 
collected. 

Notice of this contention of plaintiff is supererogation, because our decision 

is not based upon payment of the dividend on January 81, 1M8. Our examina- 
tion of the dividend resolutio~ has satisfied us that the Commissioner was cor- 
rect in his interpretation of it, and that the withdrawal of invested capital 
was properlv declared as of January 25, 1918, pursuant to article 858 of Itegu- 
lations 45. The validity of that regulation is not open to serious question, in 
our judgment. It was promulgated by authority of Congress and since its pub- 
lication it has set forth the interpretation and practice of the Treasury Depart- 
ment in respect to several sections of the Act of 1918, and as such it is entitled 
to great consideration. This is true of any regulation adopted pursuant to an 
Act which placed the duty of enforcement of it upon the Department making 
tlie regulation, but this particular regulation is entitled to even greater weight 
than au ordinary one, because Congress has several times reenacted the provi- 
sions of the sections of the Act of 1918 which the regulation was designed to 
interpret, and under such circuinstances it has the implied sanction of that 
body. This is an established rule of construction. (See Xewr Haven R. R. v. 
Interstate Corrvnerce Commission, 200 U. S. , 861; Copper Queen, v. Zrtzona, 206 
U. S. , 474. ) 

We have concluded, from the testimony, that the amount of the dividend 
declared by the plaintiff company was payable on deinand and was borrowed 
capital since the declaration of the dividend on January 25, 1918, and that the 
amount of it, $89, 825, was not a part of plaintiff's invested capital for the year 
1918, after January 25, 1M8, under the provisions of the revenue Act of 1918, 
section 201(e). The consequence of this conclusion is that judgment must be 
entered for the defendant. 

I et an, order be drttwn in accordance with this opinion. 

ARTIcm 869: Insurance cotnpanies. 

REVENEE ACT OF 1918 

VII — O9 — 8806 
I. T. 2493 

The legal reserve funds of a stock life insurance company should 
not be included in computing its invested capital, as such reserve 
funds do not represent cash or property paid in by members for 
shares. 
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Advice is requested relative to the claims for refund of income 
and profits tazes in the amounts of 2z dollars and 8. r dollars for the 
years 191+ ancl 1920, respectively, filed by the AI Life Insurance Co. 

The claims are based upon the refusal of the Bureau to permit the 
company to include in invested capital the amount of the legal 
reserve funds which the company maintained during those years. 
The taxpayer relies upon the decision of the Supreme Court of the 
United States in the case of Dugy v. The iV util Benefi't Li fe Inaul- 
ance Co. (272 U. S. , 61B; T. D. B959, C. B. VI — 1, 278) and upon 
Treasury Decision 405B (C. B. VI — 2, 292), amending article 870, 
Re~lations 45 (1920 edition), as amended by Treasury Decision 
B15B (C. B. 4. B98). 

It appears that the company was incorporated diiring the year 
190 — under the laws of the State of R, for the purpose of issuing 
life, accident, and clisability insurance and the granting of annuities. 
The articles of incorporation and the amendment thereto provide 
that the capital stock shall be 48m dollars, divided into y shares of 
the par value of ~$100 each, with the provision that tlie capital stock 
may be increased, in the manner provided by law, to an aniount not 
in ezcess of 14'. ' dollars, and that the stock representative of such 
increased capital may be sold at such prices, but not less than its par 
value, as the directors may deem advisable. It is provided that 
dividends may be declared and paid on the capital stock subject to 
the condition that the total amount paid in the form of dividends 
shall not ezceed an amount computed at the rate of 10 per cent per 
annum on the par value of the stock from the date of issuance to the 
date of retirement. The surplus of. the company, which is defined 
as the excess of the v;ilue of its assets over its liabilities. including 
the legal reserve, unearned premium, and capital stocl-, sh, :ill belong 
to the policyholclers on a mutual plan and shall be distributed to 
them as the directors may decide. This provision of the charter is 
subject to the con&lition authorizing the directors to use such surplus 
in retiring the paid-up capital stock at the price of $200 per share. 
It is provided that when and after the capital stock shall have been 
retired, the company shall be reorganized or converted, in a lawful 
manner, into a mutual insurance company composed of its policy- 
holders. The certificates of stock are required by the charter to 
contain a provision by which the holders thereof assent to all con- 
ditions contained in the charter. During the year 190 — the share- 
holders adopted a resolution increasin~ the capital stock to an 
amount not in excess of 144m dollars, consisting of By shares of the 
par value of $100 each. 

The company has operated in complete conformity with the pro- 
visions of its chart r. On December B1, 1918 and 1920, there were 
outstanding 2. 5y shares of capital stock. The stock has been since 
these dates increased to By shares. Annnally a dividend of 10 per 
cent has been paid to the shareholders. Tlie reserve funds ezcluded 
in computing the invested capital for the years 1918 and 1920 are in 
the respective amounts of 1, 050m dollars and 1, 650m dollars. 

'6'ith respect to the issue involved, the Supreme Court in the 
Mutual Benefit Life Insurance Co. case held that in computing the 
ezn. -s profits taz of a mutual life insurance company having no 
capital stool. -, the legal reserve funds should be included as invested 
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capital under the definition contained in section 907 of the R~v~nue 
Act of 1917. The decision is equally applicable in the ascertainment 
of invested capital under the Revenue Act of 1918. 

The reasoning underlying the decision of the Supreme Court in 
that case is that the premiums paid by the policyholders were 
intended to serve the double purpose of protection and investment 
and that, in fact, such payments were actually invested as capital in 
the business of the insurance company, Treasury Decision 4053, 
which was issued to take cognizance of the decision of the Supreme 
Court jn the Mutual Benefit Life Insurance Co. case& provides as 
follows: 

Am. 870. Ieslramce oomponwa. — The reserve funds of insurance companies, 
other than stock life insurance companies, the net additions to which are 
deductible from gross income under the provisions of section 234 of the statute, 
may be included in computing invested capital. A life insurance company 
substantially all of the stock of which has been trusteed for the benefit of its 
policyholders, shall be deemed to be a mutual company and not a stock company 
within the contemplation of this article. 

The position of the company is that it is entitled to have the 
reserve funds included in computing invested capital, for the reason 
that the company is for all practical purposes a mutual life insurance 
company. This conclusion is based upon the fact that the rate of 
dividend payable on the capital stock is expressly limited in the 
charter to 10 per cent annually; that, beyond this dividend, the 
shareholders have no title to or interest in any surplus earnings 
of the company, and that the articles of incorporation which do not 
permit the issuance of stock dividends or an increase in the capital 
stock to an amount in excess of 144m dollars constitute a contractual 
agreement between the company shareholders and policyholders 
whereby all surplus earnings belong to the policyholders. 

It is manifest that the company does not come within the literal 
provisions of Treasury Decision 4053, in that it is, in fact, a stock 
insurance company, and during the years involved had outstanding 
2. 5y shares of stock, no portion. of which had been trusteed for the 
benefit of its policyholders. 

This once can not, concede the contention that the company comes 
within the general principle of Treasury Decision 4058. The pur- 
pose of this Treasury decision is to amend the existing regulations of 
the Department to harmonize with the decision of the Supreme 
Court in. the case of Defy v. The Nuts/ Eemef t Life Insuronu:e Co. 
'(supra). The substance of the decision of the Supreme Court is 
that, in the case of a mutual insurance company the legal reserve funds 
are includable in invested capital as cash or property paid in for 
shares. It is the view of this o%ce that this decision is not controlling 
in the case of a stock life insurance company; and. that the legal 
reserve funds of a stock life insurance company should not be in- 
cluded in computing its invested capital, as such funds do not repre- 
sent cash or property paid in by members for shares (as in the case 
of the Mutual Benefit Life Insurance Co. ), but that such reserve 
funds represent the amount for which a stock life insurance com- 
pany is obligated to its policyholders, who, contrary to the situation 
existing in the case of a mutual life insurance company, do not stand 
in the relationship of members to the company. 

P 
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It is. therefore, the opinion of this Ofhce that the form of organiza- 
tion and method of operation of the M Life Insurance Co. do not 
bring it within the principle underlying Treasury Decision 40M. and 
accordingly the company is not entitled to a refund. 

'SECTIOX 327. — SPECIAL CASES. 

ARTIOLE 901: Treatment of special cases. VD-28-8798 
T. D. 4172 

EXCESS PROFITS TAX. — REVEiVUE ACT OF 1918 — DECISIOV OF SUPREME COURT, 

I. SPzclAL Asszss1izv T — DlsczzTlozAzx Powzs — SciT — Jrrsisnic- 
TIOZ 

The provisions of the Revenue Act of 191S. authorizing the 
Commissioner of Internal Revenue in the cases specified in section 
327 to determine the tax as provided in section 82S, confer discre- 
tionary power, and his determinations under those sections are not 
reviewable by the courts in the absence of fraud or other irregu- 
larity. 

2. JImoxzl. T AFFlaMEo. 
The judgment of the Court of Claims of the I nited States (68 

Ct. Cls. , 468 (T. D. 404S [C. B. VI — 2, 294] ) is afiirmed. 

TREASURY DEPARTMEivTi 
OFFICE OF CO'MMISSIOXKR OF IXTER &AL REVE &UE, 

'Washi ncgton, ?). C. 
To Col?eetors of Internal Revenue and Others Col ceiut~a'I 

The following decision of the Supreme Court of the I nited States, 
in the case of The %~V?uurnsport'(] ire Rope Co. v. The I l«'ted States, 
is published for the information of internal revenue OScers and 
others concerned. 

H. F. Mmzs, 
eting t. 'onlmiesioner of Interna? Rerentte. 

Approved June 29, 1928. 
A. W. MELLov, 

8eoretaty of the Treastjt~. 

St PzziIE Co%ET oz THE IIlviTzo STATEs. 

The II llllamsport Ii'ire Rope Co. , petitioner, v. The Gaited Statee, 

On writ of certiorari to the Court of Claims. 

[June 4. 1928. ] 
OPIÃ IOZ. 

Mr. Justice BzAznzls delivered the opinion of the court. 
$$ ill ialilsport % ire Rope Co. brought this action in the Court of Claims, 

on 11&re:uber 10. 102-I, to recover the amount of an alleged overpayment of 
excess protits and war profits taxes for the calendar vear 191S, laid under 
the Revenue Aet of February 24, 1010 (ch. I&, 40 Stat. , 1057). The petition 
alleged the following facts: Tiie company had conceded in it= return, and had 
pal&i a totiil 'tax of 8806. 881. 77 for the rear 191S. In April, 1920. the Coln- 
niissioner of Internai Revenue levied upon it an additional «as& s. . ment of 
$89 00-i, s; I, which the eoinpany paid under protest. On June 10, 1924, a 
portion nf the sum so liaid wa: refunded. Four davs later, the company 
filed a claim for a further refund of $100, 000. The claim alleged that for 
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reasons there ~t forth, which are repeated in the petition, the cpmpaliy was 

entitled, under subdivisions (a) and (d) of section 827 pf the Revenue Act pf 

1918, to have a special assessment made under sectipn 828 pf that Act. The 
Coinmissioner having failed to mal-e the refund within six months 
demand, this suit was brought. The Gover, ament demurred to tbe petitio" 
oii the ground that tlie Court of Claims was without jurisdictimi 'to grant the 
relief sought, and the demurrer was sustained (68 Ct. Cls. , 468. ) The case 

is here on certiorari. (277 U. S. , 55". . ) 
In its petition i' or a writ of certiorari, the WiHiamsport company iilleged 

that its rights would presumably be determined by the decision in B/air v. 

Oesterlei~ 3(achieve Co. , a case then pending in this court; and the Solicitor 
General, bein„o. of the same opinion, did not feel . justified in opposing the 
granting of the ivrit, Decision on the petition was postponed pending deci- 

sion of the Oesterlein case. That ease (275 U. S. , 220 [T D. 41M, C. B VII — 1, 
181]) was decided November 21, 1927. We there beld that the exercise of the 

judgment or discretion of the Commissioner to allow or deny the special assess- 

ment provided for in sections 827 and 828 was subject to review by the Board of 
Tax Appeals; and that therefore the taxpayer was entitled to an order com- 

pelling the Commissioner to respond to the subpcena of the Board issued under 
section 900(i) of the Revenue Act of 1924 (ch. 284, 48 Stat. , ~ 888), requiring 
him to answer interrogatories and to furnish information contained in the 
returns of other corporations. On iNpvember 28 the writ of certiorari in this 
case was granted. Thereupon, the Williamsport company moved, presumal&ly in 

analogy to motions to aihrm uncler rule 6, that the judgment against it be 
reversed on the authority of the Oesterlein case. The Solicitor Generai, while 
not opposing the motion, advised us that the Court of Claims had, since the 
decision of the Oesterlein case, adhered to the view that it was without power 
to determine whether the Commissioner of Intern, &1 Revenue had cured in refus- 
ing to make a special assessment under sections 827 and 8$3. We then assigned 
the case ior oral argument' without passing on ihe motion to rev'erse and remand. 

The contention here is that, since the Commissioner's action was made review- 
able on appeal by the Board of Tax Ayyeals, it is and was always revieivable 
in an original yroceeding before the Court of Claims. The argument i- that 
Congress has conferred upon the Court of Claims jurisdiction over suits to 
recover taxes alle ed to have been "erroneously or ille aHy asses~ or col- 
lected"; that here its iurisdiction is invoked to recover taxes claimed to have 
been assessed illegally, because assessed under section 801 instead of under 
sections 827 and 828; that it must therefore have power to determine whether 
conilitions existed which entitled the company to the special assessment pro- 
videcl for by sections 827 and 828; that if it Qnds that such conditions did 
exist, it must also have power to determine the true amount of the tax com- 
puted as therein directed; and that if it appears that the tax actually paid 
exceeds that which would have been exacted under the special assessment, the 
court may award judgment for the difference. 

Sections 827 and 328 v. ere intended to broaden the powers of relief Qrst con- 
ferred by section 210 of the War Revenue Act of 1917 (ch. 68, 40 Stat. , 800, 807) . 
It was "believed necessary to provide a special method of determining the tax 
for those cases in which the ordhiary method of iissessment would result in 
, . rave hardship or serious iiiequality. " (Senate report, 65th Cong. , third sess. , 
hlo. 617, p. 14. ) The special assessment is to be made under paragraph (a) 
when the Commissioner "is una. ble to determine the invested capital. " It is to 
be made under paragraph (d) if he "Qnds and. so declares of record that the 
tax if determined without the beneQt of this section would * ~ * work 

an exceptional hardship * * ". " The task imposed on the Com- 
n. issioner by sections 827 and 828 was one that could only be performed by an 
oiQcial or a body having wide knowled e and experience with the class of 
problems concerned. For the requirement of a special assessment under para- 
graph (d) of section 827 and its computation in all cases are dependent on "the 
average tax of representative coryorations engaged in a like or similar trade pr 
business. " 

To perform that task, power discretionary in character was necessarily con- 
ferred. Whether, as provided in paragraph (d) of section 827, there are 
"abnormal conditions "; whether, because of these conditions, compuiati„n 
under section 801 woul'd work "exceptional hardship"; whether there would be 
"gross disproportion" between the tax oomputed under section 801 '"and thai 
computed by reference to the representative corporatiolls sp ciQed in sectlozl 
82S "; wnat are "representative corporations engaged in a like or similar trade 
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or i!usiness "; which corporations are " as nearlv as m' y be, simR!arly circum- 
sta&&ced with resp'«t to gross income, net income, profits per unit of bu. -. ines 
transacted and capital exuployed, the amount an&1 r;&te of mar profits or excess 
profit. , a»d all other relevant facts and circumsta»ces "— these are all questions 
of administrative discretion. 

The soundness of the judgment exercised b!y the individual or body to whom 
the task was co»fided mould depend largely upon the extent both of the knowl- 
edge of the special subject possessed and of the experience had in dealing with 
this particular class of problems. The co»clusious reached mould rest largely 
upon considerations nut entirely susceptible of proof or disproof. Congress did 
not, by the Revenue Act of 1918. requ! re the Commissioner to embodv the re- 
sults of his &lclibcratio» in findings of fact. The purpose of the meager record 
prescribed by section 828 (c) in case the Commissioner concludes to order a 
special assessment is apparently to protect the Treasury, not the taxpayer. For 
if the Commisisoner refuses to make the special assessme»t, he is»ot requir«&l 
to state the grounds of his ref»& al, or, indeed even to record the fact of such 
refusal. Thus the aims which induced Congress to enact sectio»s 827 and 828, 
the nature of the task which it co»fided to the Commissioner, the meth &ds of 
procedure prescribed, aud the la»gage employed to ezpress the conditio»s 
under which the special assessment is required, all negative the right to a review 
of his determination by a court. 

It is true that where the Commissioner's action is reviewable judicially, his 
findin s of fact in making an assessment, as distin uished from his deter nina- 
tions iuvolving adruinistrative discretion, constitute only prima facie evidence; 
and that, in cases arising under the internal revenue laws, such findings «re 
commonlr reviewable by courts in appropriate proceedings ir. which the facts 
become an issue. (U»i ted States v. Rindskopf, 105 U. S. 

& 418, 422; Wick«ir e v. 
Reineeke, 275 U. S. , 101, 105. ) It is also true that i» revieming the Commi. - 
sioner's findings on such matters as value (compare Cast&&er, C»rran &f B&aliitt, 
Inc. , v. Lederer, 275 Fed. , 221; IAttle Cahaba Coal Co. v. (»it& d States, 15 F. 
(2d), SCiB [T. D. 898, "&, C. 8, VI — 1, 281) ), allowances for depreciation (comp:&re 
Cohen v. I our, 284 Fed. , 474; Ca&»i& Bird, Ltd, v. Hombert, 202 Fed. , 114), or 
the accuracy with which a taxpayer's bool-s rellect his income (compare In re 
Sheimman, 14 F. (2d), 828), courts may be confronted with proble»;s requirin 
a high degree of technical knowledge for their solution. But such prob&lems 
involve primarily the situatio~ of a sin, le taxpayer, and the controlling data 
can easily be made available to the court. Here, the considerations which de- 
mand special assessment under section 827 (d), and those which goveru its 
computation in all cases, are facts concerning the situation of a larg&. group of 
tazpayers which can only be known to an oiiicial or a body h;&ring wide 
experience in such matters and ready access to the means of i»formation. 

The jurisdiction of the Court of Claims, if any, rests on statutory provi. ious 
which long antedate the Revenue Act of 1918. Its jurisdiction over suit= to 
recover taxes is based on the clause in the original Act of February 24, 1855 
(ch. 122, 10 Stat. , 612), empowering it to determine ' all claims founded upon 
auy law of Conorcss. " (United States v. Xa&&f&na», 96 U. S. , 567, 569; Dooic!t 
v. United States, 182 U. S. , 222. Cot»pare U»ited State! v. E»&erg, Bird, , Thaye&' 
Co. , 287 U. S. , 28. ) But we have held that the Court of Claims is without 
jurisdiction where the statute creating the claim ezpressly refer;. it for final 
d& termination to an eze«»tire departm&'nt. ( United States v. Bnbeoci', 250 
U. S. , 828, 88k) And that it is equally without jurisdiction wher&& from an 
examination of all the terms of the statute it appears that Congre. s intended 
to vest final authority in an administrative agency. ( United States v. Afchiso&&& 
Topeka &t: Santa Ee Ry. Co. , 249 U. S. , 451; Siibersci ei» v. United States, 266 
U. S. , 221. ) Long ago Congress conferred final authority upon such an agency 
in the enforcement of the appraisal provisions by which the amounts parable 
under the cust&uns laws are determined. Compare Bartlett v. Ka&&e (16 Hom. , 
268, 272); Hilto» v. 1Ierr'&tt (110 U. S. , 97, 10o); Passavant v. United States 
(148 U. S. , 214) . 

3Ioreove&. ', whatever jurisdiction is posses. «d by the Court of Claims to r~ 
view determinations under sections 827 and 828, mould be pose«ss«&l also by;he 
distrirt courts in suits a, ainst collectors and in actions- against the I. »ited 
Stat«s, under section 24( 0) of the Judicial Code. Thus the determinatinns of 
the ( unjmissioner in this delicate and complez phase of revenue administration 
mould be subjected to review bv a large number of courts, none of mhi& h have 
r«ady access to the information necessary to enable them to arrive at a proper 
con«lusion in revising his decisions; whose experience in passin upon questio»s 
of this character mould be limited; and whose varying decisions mould tend to 
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defeat, rather than promote, that equality in the application of the revenue law 

which sections 827 and 828 were designed to insure. ~e conclude that the 
determination whether the taxpayer is entitled to the special assessment was 

confided by Congress to the Commissioner, and could not, under the Revenue 

Act of 1918, be challenged in the courts — at least in the absence of fraud or 
other irregularities. 

lt remains to consider whether jurisdiction to review the Commissiouer's 

action was conferred upon the Court of Claims as a result of the Revenue 

Act of June 2, 1924 (ch. 284, 48 Stat. , 258, 886), which created the Board of 
Tax Appeals. There is nothing in that Act which purports to enlarge the 
jurisdiction of the Court of Claims or to extend the scope of judicial review 
over determinations of the Commissioner. The contention that it had this 
effect rests wholly on our decision in Blair v. Oesterlein, Mach4ae Co. (275 
U. S. , 220). The contentio~ fails to take account of the important differences 
between an appeal to the Board of Tax Appeals, on the one hand, and an 
original suit in the Court of Claims, or in a district court, on the other. The 
Board of Tax Appeals was created to yerform the administrative functions 
theretofore discharged by the Committee on Appeals and Review, which the 
Commissioner of Internal Revenue had established in his ofilce. (See House 
report, 68ih Cong. , first sess. , No. 179, p. 7; Senate report, 63th Cong. , first 
sess. , Vo. 898, p. 8. ) The comruittee had regularly reviewed determinations 
granting or denying special assessment under sections 827 and 828. The 
granting of these powers of review to the Board of Tax Apyeals did not change 
the character of tbe appeal. And it affords no reason to conclude that Congress 
intended that the Court of Claims and the district courts should also be 
authorized to reexamine the decisions of the Commissioner on questions of the 
character here involved. 

It is true that, unlike the committee, the Board of Tax Appeals is not a 
part of the Bureau of Internal Revenue. The Board is an independent agency. 
But by specific provision of the Revenue Act of 1924 (ch. 234, sec. 900(k), 43 
Stat. , 258, 888), it was defined as an agency "in the executive branch of the 
Government. " Compare GolAmtth v. Boar@ of Tax Appeals (270 U. 8. , 117, 
121 — 122). Its sole function consists in reviewing, on appeal, determinations 
of the Commissioner under the revenue laws. The fact that the Commis- 
sioner is a party to all eases before it enables the Board, by rules of procedure 
which it has developed, to leave to the Commissioner the initial determina- 
tion of many questions requiring the use of facts not in the record. Its limited, 
specialized functions enable its members to acquire the extensive. special knowl- 
edge aud tbe specific experience essential to a sound exercise of judgment in 
dealing with questions arising under sections 827 and 828. As was said in 
the Oesterlein ease, supra, at page 226, there is no reason for thinking that 
Congress considered the Commissioner to be better qualified for making deter- 
minations under sections 827 and 323 than this administrative agency specially 
established to review his decisions. 

Afiirmed. 

TITLE XIII. — GKNKRAL ADMIMSTRATIVK PROVISIONS. 

SECTIONS 1818, 1819, AND 1MO. — LIMITATIONS 
UPON SUITS AiVD PROSECUTIONS. 

ARTIOLE 1050: Suits for recovery of taxes VII — 43 — 3965 
erroneously collected. T. D. 42N 

INTERNAL REVENVE TAXES — REFVNDS — DECISION OF COVRT 

SUIT — CLAIM FoR REFUND — EZEMPT INcoME OF INDIAN. 

A suit by a- Choctaw Indian, who is entitled to all the rights 
privileges, and immunities of citizenship, for the recovery of a tax 
assessed and collected upon income derived from allotted 
which is free from taxation but from which all restrictions agal'nst 
alienation have been removed by Act of Congress can not be main. 
tained without first filing claim for refund thereof as required by 
section 8226, Revised Statutes, as amended. 



327 [IIII1318, 1319, and 1320, Art. 1050. 

TREASURV DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, , D. C. 
To Collectors of Interna/ Revenue amE Others Concerned: 

The following decision of the United States Circuit Court of Ap- 
peals, Eighth Circuit, in the case of The United states of America, 
p4intig in error, v. CLifton L. Richords, defendant in error, is pub- 
lished for the information of internal revenue OScers and others con- 
cerned. 

H. F. MIREs, 
Acting Commusvioner of Internal IIleventle. 

Approved October 13, 1928. 
A. . W. MELLON, 

hecretary of the Treaeury. 

UNITED STATEs CIEGUIT CGUET oF APPEALS, EIGIITH CIRGUIT. 

The United States of America, plaintiff in, error, v. Clifton L. Richards, defendant 
in, error. 

Iu error to the District Court of the United States for the Northern Ihstrict of Oklahoma. 

[June 18, 1928. ] 

OPINION. 

LEwIs, Circuit Judge, delivered the opinion of the court. 
This action was brought by Richards, a member of the Choctaw Tribe of 

Indiaus and of one-sixteenth Indian blood, to recover Federal income taxes al- 
leged to have been assessed and collected from him erroneously and illegally on 
royalties paid to him on oil produced from lands allotted to him, and which 
under the Acts of June 28, 1898, and July 1, 1902 (80 Stat. , 495, 507; 32 Stat. , 
641, 642), were exempt from taxation at the time the assessments were made. 
His complaint disclosed that he did not preseut to the Commissioner of In- 
ternal Revenue within four years after payments his claims for refund, as 
required by Revised Statutes sections 3226 and 3228 and amendments thereto. 
(See 42 Stat. , 814, 815; 43 Stat. , 842, 843; 44 Stat. , 115, 116. ) Because of this 
neglect defendant below demurred and contended the action is not maintainable, 
which was overruled. AVithout further pleading judgment vrent for plaintiff 
for the amounts paid on the assessments for 1917, 1918, and 1919, all made more 
than four years prior to July 20, 1925, the date Richards presented his claims 
to the Commissioner of Internal Revenue for refuuds. The issue on the de- 
murrer is brought here on the assignment that the court erred in overruling it 
and in entering judgment on the complaint for plaintiff. 

Counsel for plaintift in error concedes that the taxes were erroneously and 
illegally assessed; that the allotted lands and the oil produced from them vre"0 
exempt from taxation, though all other restrictions thereon had beeu removed 
by the Act of May 27, 1908 (85 Stat. , 812). But ihe terms of section 3226 
leave no basis to argue that the right to maintain the action is not dependent 
on the precedent condition of a compliance with section 3228; that is, plaintiff 
must plead and prove that he presented to the Commissioner a claim for refund 
of the tax within four yea"s after payment. (De Ba& y v. Danae, 162 Fed. , 961; 

A. d L. Il. R. v. United States, 254 U. S. , 141. ) The sections, so far as 
material here, read thus: 

(8226) "No suit or proceeding shall be maintaiued in any court for the 
recover'y of any internal revenue tax alleged to have been erroneously or 
illegally assessed or collected * * * until a ch&inI for refund or credit has 

duly filed with the Commissioner of Internal Revenue, according to the 
provisions of laiv in that regard 

37229 — 29 — 22 



)$1318, 1319, and 1320, Art. 1050. ] 328 

(8228) "All claims for the refunding or crediting of any internal «venue 
tax alleged to have been erroneously or illegally assessed or collected 
must be presented to the Commissioner of Internal Revenue within fo«Vears 
next ai'ter payment of such tiix 

These sections have been kept in force in their essential requirements for 
more tlian half a century. In Sapid v. ))farl~a (109 U. S. , 189) it was said 
of them: 

"The remedy so given is exclusive, and no other remedy can be substi. 
tuted for it. Such has been the current of decisions in the circuit courts of 
the United States, and we are satisfied it is a correct view of the law (cita- 
tions). In Clheatham v. Uri4ted States (M U. S. , 85, 88), and again in State 
Railroad Tax cases (92 U. S. , 575, 018), it was said by this court that the 
system prescribed by the United States in regard to both customs duties and 
internal revenue taxes, of stringent measures, not judicial, to collect them, with 
appeals to speeitlcd tribunals, and suits to recover back moneys illegally 
exacted was a system of corrective justice intended to be complete, and eiiacted 
under the right belonging to the Goveriiment to prescribe the conditions on 
which it would subject itself to the judgment of the courts in the collection 
of its revenues. " 

See also DorEgs v. Oaiioj'm (240 U. S. , 118). 
Counsel for Richards insists that the relation of guardian and ward exists 

between the United States ard Richards, and that statutes of limitation, or 
of t}iat nature, are never applied against a ward in favor of his guardian 
until the trust is repudiated, and that there was no repudiation until the 
Commissioner refused to order a refund on plaintiif's claims on October 6, 
1920, wheu this cause of action first arose. There is no pretense tha. t Richards 
believed when he miide the pa. yments they were being made to the United 
States a. s his gu;i. rdian, to be held and accounted for in that capacity. He 
had no cause to so believe. IIe must have known they were being demanded 
of right as a part of the public revenue due to it from him as a taxpayer. 
The demand itself was antagonisi:ie to the claimed trust relation, and no such 
obligation as chiimed existed growing out of the transaction that could be 
later repudiated. He made the returns and later the payments, we musi-, 
assume, with full kiiowledge that the tax was exacted of him in discharge 
oi his obligation to thc Government. It is not alleged or claimed that he was 
iioneonzpos. Under the Act of May 27, 1908 (85 Stat. , 812), all restrictions on 
voluntary disposal of his allotment were removed, and perforce of that Act the 
allotment and Richards's control over, it passed from governmental super- 
vision. Richards thereafter held title "with all the rights and incidents of 
full ownership by persons of full capacity. " (Uiiited States v. &Valler, 248 

S. , 452, ) Any relation of guardianship that may have previously existed, 
was terminated we think by this Act and the two Acts now to be mentioned. 
By section 0 of the Act of February 8, 1887 (24 Stat. , 888, 390), as aruended 
by the Act of March 8, 1901 (81 Stat. , 1447), he was deciared a citizen of the 
United States "entitled to all the rights, privileges, and immunities of such 
citizens, whether said Indian has been or not, by birth or otherwise, a mem- 
ber of any tribe of Indians within the territorial limits of the United States. " 
At the times the assessments and payments were made he had full charge 
and control of the allotment and the income therefrom. He had the right to 
assert in his own name, in court or elsewhere, such claims as he cared to make, 
and defend against those made by others. He was charged with notice that 
there was a special and exclusive remedy provided. for the recovery of a tax 
that had been erroneously and illegally assessed and collected. He attempted 
to avail himself of that remedy without complying with precedent conditions 
ou which it rested and after his right to do so had expired. 

Counsel insists that his noncompliance with the statutory requirement should 
be ignored because Richards was tlien and is now a member of the Choctaw 
Tribe. The statute makes no exception based only on the racial status or rela- 
tion of the taxpayer. We do not know on what principle we can do so. 

On the facts set up we think plaintift's claim ean not be granted as of legal 
right. The refund, if it is ever to be made, must be as a matter of grace, 
errors assigned are well taken. 

Reversed and remanded, 
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SECTION 1M4. — INTEREST ON REFUNDS 
AND JUDGMENTS. 

ART!cLE 1040: Interest on refunds and judg- 
ments. 

REVENUE ACT OF 1921. 

VII — M-3839 
O. C. M. 4533 

A claim for refund filed in the name of a parent company and 
its subsidiary and affiliared companies and signed and sworn to by 
the treasurer of each of the affiliated companies, which sets forth 
the names. of the affiliated companies, the amount of taxes paid by 
each under separate returns, the amount of corrected taxes com- 
puted under the consolidated returns, and the amount of refund 
claimed, should be treated as a claim filed by each of the affiliated 
companies, sufficient to start the running of interest six months 
after the date of filing such claim. 

The opinion of this o5ce is requested as to whether interest may be 
allowed, under the provisions of section 1324(a) of the Revenue Act 
of 1921, on the principal sum of 5. 5a dollars which has been refunded 
to tlie 0 Company iri connection with its tax liability for the year 
1917. 

It appears that, the 0 Company, the taxpayer, was a subsidiary of 
the M Company, all of its capital stock being owned by the latter 
corporation. The taxpayer in turn owned more than 95 per cent, of 
the capital stock of the N Company. The parent company, the M 
Company, filed a separate income tax return for the year 1917 on 
Form 1031. The parent company was not subject to excess-profits 
tax. The taxpayer filed a separate income tax return for the year 
1917 on Form 1031 and filed an excess-profits tax return for the year 
1917 on Form 1103. The latter was a consolidated return in that it 
included the taxpayer's subsidiary company, the N Company, but 
this excess-profits tax return did not include the parent company, the 
M Company. The taxpayer was assessed and paid the excess-profits 
tax as shown on its original return. It was later determined that 
the three companies were affiliated for the year 1917 for excess-profits 
tax purposes only, and a consolidated return was flled on March —, 
1920. On the same date a claim for refund for the year 1917 in the 
sum of 5. 6z dollars was filed in the name of "M Company and its 
subsidiary and afBliated companies, " it being stated that an error was 
made in not originally filing a consolidated return which included all 
companies held to be afliliated for excess-profits tax purposes. No 
separate claim for refund was filed by the 0 Company for the year 
1917. 

After giving effect to the a%1iated status of the companies, the 
taxpayer's correct tax liability for the year 1917 was determined to 
be 12'; dollars, instead of 17. 5z dollars, which was the sum paid by 
the taxpayer for that period. An adjustment was accordingly made 
which resulted in the allowance of 5. 5z dollars, and a certificate of 
overassessment in that amount was prepared in favor of the taxpayer. 
In; !('('ordunce with the taxpayer's request contained in a letter (lated 
April —, 1923, the sum of 3x dollars was applied against the de- 
ficjpncies jn t!!x determined to be due by the parent company, the M 
Co!upi!ny, for tl!9 years 1916 to 1918, inclusive, and the balanc. , of 
2 5q; dollars was listed as a refund to the taxpayer. The schedule of 
overuse(ss»!ents containing this item was dated October —, 1923. 
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The taxpayer contends that interest should be allowed on the full 
amount of the overpayment referred to above under the provisions of 
section 1824(a) of the revenue Act of 1921, which provides, so far 
as material to this case, as follows: 

Hzc. 1824. (a) That upon the allowance of a claim for the refund of or 
credit for internal revenue taxes paid, interest shall be allowed and paid upon 
the total amount of such refund or credit at the rate of one-half of 1 per centum 
per month to the date of such allowance, as follows: * * * (8) If no 
protest was made and the tax was not paid pursuant to an additional assess- 
mcnt, from six months after the date of filing of such claim for refund or 
credit. 

Applying the provisions of the statute to the instant case, it 
remains to determine whether the taxpayer filed a claim for refund 
within the meaning of section 1824(a). Was the claim for refund 
filed in the name oF the M Company and its subsidiary and afiiliated 
companies a claim for refund filed by the 0 Company, one of. the 
subsidiary companies, so as to start the running of interest in favor 
of the 0 Company six months after the date of filing of such claim! 

The claim for refund which was filed sets forth the names of the 
a%]iated companies, the amount of taxes paid by each under sep- 
arate returns, the a~mount of corrected taxes computed under the 
consolidated return, and the amount of refund claimed. The grounds 
urged in support of the claim are recited in detail, and it seems 
clear that the claim was intended to be a claim in behalf of each of 
the coinpanies in the aS]iated group. The claim was signed and 
sworn to by "A, Treasurer. " An examination of the evidence dis- 
closes that A. was the treasurer of all three companies, and that the 
original returns of all three companies were signed by him in that 
capacity. It also appears that the amended returns of the three 
conipanies, which accompanied the claim for refund and which were 
made a part thereof by reference, were signed by this same individual 
as treasurer, Inasmuch as the claim specifically states that it was 
filed in behalf of the M Company and its subsidiary and aK]iated 
companies, and since it appears that the individual who signed the 
claim as treasurer v. as the treasurer of each of the companies, it is 
the op. 'nion of this o]fice that the claim should be treated as a claim 
fi]ed by each of the three companies. It follows that interest is pay- 
able, in accordance with the provisions of section 1%4(a)8 of the 
Revenue Act of 1921, upon the basis of the claim so filed. 

While the taxpayer has argued that with respect to refunds af- 
filiated companies should be treated as a unit, it is unnecessary, in 
view of the foregoing interpretation of the facts of the instant case, 
to consider that point. 

C. M. CiiaitzsT, 
General Counsel, Bureau of Internal Reiienue. 



TITLE VI. — EXCISE TAXES. (1926 AND 1924) 

SAlKS BY THE ')i ill:5'ACTI, RKR. 

RELY. ATloxc 47(1926), ARTIOLE 28: Records and VII-4~822 
return and payment of tax. Alim. 8657 

Further extension of time for filing returns under section 600(1), 
Title VI, of the Revenue Act of 1926. 

TREASIIRV DEPARTDIEXT. 
OFFICE OF COMM SSIOXER OF IXTERXAL REvEXLE) 

Tl'ashington, D. C. , t'uly 18. 1M8. 
To Collectors of I»ternal Revenue, Internal Revenue Agents in 

Charge, and Others C'oncerned: 
Representation has been made that the extension for filing April 

and May, 1928, excise returns under section 600(1), Revenue Act of. 
1926, to July 81, 1928, in order to facilitate the taking of credits 
grant d under section 422 of the Revenue Act of 1928, did not grant 
sutlicient time to accomplish the desired results. 

In view of this fact, the time for filing such returns is hereby 
further extended to September 29, 1928. 

Collectors should. immediately notify all automobile, automobile 
body, and motor cycle ntanufacturers affected by this mimeograph. 

These instructions are promulgated pursuant to the authority 
vestecl in the Commissioner, with the approval of the Secretary, by 
section 602 of the Revenue Act of 1926. 

This mimeograph amends hlT: M: 'iiimeograph 8684, dated %lay 
25, 1928 lC. B. VII — 1, 299] 

Any correspondence regarding this mimeograph should refer to 
thc number thereof and to the symbol MT: II. 

H. F. 3iIIRE:, 
Acting C'ommissioner. 

Approved. 
CARL T. SCIIUXEiIAX) 

;Icting ~~'ecretary of the Tteasut~. 

REOI-I, ATIONS 47(1924), ARTIcLE 80: Credits and VII — 84 — 8868 
refunds. T. D. 4195 

REFI. XD OF kT. TO5IOBILE ACCESSORIES TAX. 

Regulations to be observed by manufacturers, producers, and im- 
porters of parts or accessories for automobiles, motor cycles, auto- 
mobu& truck. or automobile wagons in making claims for refund 
of tax. 

TREASI RY DEPART&IEXT, 
OFFICE OF CO3IIIISSIOXER OF IXTERXAL RETZXUE, 

1I ashi»gton, D. C. 
To Collectors of Intenta/ Revenue a»d 0. "hers Concerned: 

Section 424 of the Revenue Act of 1928. relating to the refund of 
automobile accessories tax, reads as follows: 

(a) Xo refund shall be tnade of any amouut paid bv or collected from any 
manufacturer, producer, or import& r in respect of the tais imposed by subdivision 

(331) 
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(3) of section 600 of the Revenue Act of 1924, or subdivision, (3) of section 

900 of the Revenue Act of 1921 or of the Revenue Act of 19j8, unless either— 
(1) pursuant to a judgment of a court in an action duly begun prior to 

April 30, 1928; or 
(2) It is established to the satisfaction of the Commissioner that such 

amount was in excess of the amount properly payable upon the sale or lease of 
an article subject to tax, or that such amount was not collected, directly or 
indirectly, from the purchaser or lessee, or that such amount, although col- 
lected from the purchaser or lessee, was returned to him; or 

(3) The Commissioner certifies to the proper disbursing oificer that such 
mauufacturer, producer, or importer has filed with the Commissioner, under 
regulations prescidbed by the Commissioner with the approval of the Secretary, 
a bond iu such sum and with such sureties as the Commissioner deems neces- 
sary, conditioned upon the immediate repayment to the United States of such 
portion of the amount refunded as is not distributed by such manufacturer, 
producer, or importer, within six months after the date of the payment of the 
refund, to the persons who purchased for purposes of consumption (whether 
from such manufacturer, producer, importer, or from any other person) the 
articles in respect of which the refund is made as evidenced by the. aiMavits 
(in such form and containing such statements as the Commissioner may pre- 
scribe) of such purchasers, and that such bond, in the case of a claim allowed 
af(er February 28, 1927, was filed before the allowance of the claim bv the 
Commissioner. 

(b) The second proviso under the heading "Internal Revenue" in section 1 
of the First Deficiency Act, fiscal year 1928, and the second proviso of the 
fourth paragraph under the heading "Internal Revenue Service" in section 1 
of the Treasury and Post Ofiice Appropriation Act for the fiscal year 1929, are 
repealed. 

In order to secure a refund under the terms of subdivision (a) (1) 
of that section it must be established that the claimant was a party to 
an action duly begun prior to A. pril 30, 1928, and that pursuant to 
the jud~mnent of a court, which is final, he is entitled to the refund 
sought. 7 refund under subdivision (a) (2) of the section mill not be made 
unless- 

(aa) It is established that the tax was improperly computed, result- 
ing in an overpayment of the same; or 

(bb) It is established that the amount to be refunded was not 
collected, directly or indirectly, from the purchaser or lessee. Ordi- 
narily, it will be suiTicient if the manufacturer or lessee shows 
either that he did not know, at toe time of the sale or lease, that the 
article was subject to tax: or that the amount was paid pursuant to 
an additional assessment made after the sale or lease; or that the 
manufacturer or lessee did not collect the amount, directly or indi- 
rectly, from the purchaser or lessee, by quoting or billing the price 
and tax separately, by selling subject, to tax, or by increasing the 
price so as to include such amount in the amount collected from the 
purchaser or lessee. However, a claimant may be required to furnish 
additional proof in any case in which there is reason to believe that 
the amount was collected, directly or indirectly, from the purchaser or 
lessee notwithstanding the satisfactory establishment of the above 
facts; or 

(cc) It is established that the amount to be refunded, although 
collected from the purchaser or lessee, has, prior to the date of the 
allowance of the refund, been returned to him and that there was no 
consideration for such return. 

The procedure with respect to claims a8ected by subdivision (a) (3) 
of the section, now on file or filed hereafter, will be as follows: 



The claimant's attention will be called to the terms of the subdi- 
vision and he will be requested to advise the Bureau whether, in view 
of the conditions imposed thereby. he intends to prosecute the claim 
and comply with the terms imposed. If he declares his intention not 
to prosecute the claim it will be rejected, without further action, and 
the claimant so advised. 

If the claimant decides to prosecute the claim and agrees to furnish 
the bond and proof of distribution required by the law. the claim for 
refund will then be developed by the Bureau to the point where the 
amount refundable is determined. The manufacturer. producer, or 
importer will be advised of this determination and requested to file 
a bond in an amount equal to one and one-half times the sum deter- 
mined to be refundable. The bond must be in the form and with a 
surety or sureties approved by the Secretary of the Treasury under 
the provisions of existing law. and conditioned upon the immediate 
repayment to the United States of such portion of the amount re- 
funded (interest included) as is not distributed by such manufac- 
turer, producer, or importer within six months after the date of the 
payment of the refund, to the persons who purchased for purposes of 
consumption (whether from such manufacturer, producer, iniporier, 
or from any other person) the articles in respect of which the refund 
is made, as evidenced by the aSdavits of such purchasers. A cor- 
porate surety company, duly licensed by the Secretary of the Treasury 
under the provisions of existing law, is preferred as surety on the 
bond. The face of the bond must show the e6'ective date and the 
date executed, the full name and address of principal and surety. and 
the rate and total amount of the premium charged. All erasures or 
interlineations must be noted above the signature of the witne=-ses as 
having been made before execution of the bond. A corporate surety 
must afHx its corporate seal. When furnished, the bond will be for- 
warded to the Commissioner of Internal Revenue for the attention of 
the Miscellaneous Tax Unit and no warrant for any amount allow- 
able shall be issued unless and until a satisfactory bond is Filed. 

Upon receipt of the bond it will be carefully examined and if found 
to be in proper form and. macIe in accordance with the terms of sec- 
tion 424(a) 8 of the Revenue Act of 19o8, the claim will be allowed 
in the amount determined to be due. Tlie Commissioner will theii 
make the certiQcate required by the law to the proper disbursing 
ofHcer. 

A manufacturer, producer, or importer will be furnished with the 
Treasury warrant in the full amount for which his claim has been 
allo~ed. Within six months after the date of payment the manufac- 
turer, producer, or importer must distribute the proper proportion 
thereof to the persons who purchased the nontaxable articles for con- 
suniption. If the refund allowance includes interest. the distribution 
to the purchasers shall also include the proper share of interest due 
in each case. 

The manufacturer, producer, or importer must procure from each 
consumer to whom distribution is made an aKdaviti for transniission 
to the Commissioner of Internal Revenue, in substantially the fol- 
lowing form, viz: 
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CONSUMzn's AFFtoavrT. 

The undersigned, being duly sworn, declares that dur;n the period 
from 19, to 19, he purchased from 

(Name of seller. ) 
for purposes oi consumption, articles manufactured, produced, or imported 
bv and with respect to which, according to information 

(Namr-. ) 
and belief, taxes were paid as being subject to the provisions of subdivision (8) 
of section 000 of the Revenue Act of 1924, or subdivision (8) of section 900 of 
the Revenue Act ot' 1921 or the Revenue Act of 1918. 

The undersigned also declares that the said manufacturer, producer, or im- 
porter paid to birn on taxes collected under one or more of those 

(Date. ) 
laws, in the sum ot $, together with interest in the sum of $, the 
receipt of which is hereby acknowledged. 

(Signature. ) 

{Address. ) 

Subscribed and sworn to before me this day of 19 

[ssan. ] 
(Signature and title of oKeer administering oath. ) 

On or before the expiration of six months after the date of pay- 
ment of the refund, the manufacturer, producer, or importer must 
deliver to the collector of internal revenue to whom the tax was 
originally paid (1) the original aSdavits furnished by purchasers 
"s evidence of. receipt of taxes and interest, (2) a certified check drawn 
in favor of the collector, for the balance of the amount refunded to 
him and interest allowed, not distributed to purchasers, and (3) a 
suitable letter of explanation. The collector will forward the aS- 
davits and letter of explanation to the Commissioner of Internal 
jRevenue with an appropriate report. 

The Commissioner shall not release the manufacturer, producer, or 
importer from liability under his bond unless and until the Bureau 
is in receipt, of evidence establishing that the entire amount refunded, 
including interest, has been properly accounted for as having been 
distributed to the purchasers or as having been repaid to the collector. 

Treasury Decision 4015 [C. B. VI — 1, 299], approved April 19' 
is revoked. 

H. F. MIES, 
Acting Commiegioner of Internal Bei)entte. 

Approved August 10, 1928. 
HENRT HEBBICK BOND) 

Acting 8en etofry of the Treusery. 
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TITLE VII. — TAX ON ADMISSIONS AND DUES. (19o1) 

TAX ON DUES. 

REO~TIoNs 43 — II, ARTIO~ 5: Social club. VIIW2 — o952 
T. D. 4228 

TAX ON DUES — REVENUE ACTS OF 1991 AND 1924 — DECISION OF COURT. 

Socle CL~H~GTER oF ORGANIzATIoN. 

A. club whose predominant purpose as described in its consti- 
tution is to promote luutual acquaintance and fellowship among 
the officers of instruction of a university, whose directors mav elect 
to social membership persons who would be of a=s!stance in club 
entertainments by virtue of their talents, and which maintains 
quarters that afford its members and guests an opportunity for 
social intercourse and entertainment is a social club, the dues to 
which are taxable under section 801 of the Revenue Act of 1921 
and section 501 of the Revenue Act of 1924; 

TREASURF DEPARTiIENT. 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Il ashingtois. D. C. 
To Collectors of Internal Eevenue and Others Concerned: 

The following decision of the Court of Claims of the I- uited 
Slates in the case of the Faculty Club of the Universzty of CaA- 
fornia v. The United States is published for the information of 
internal revenue OScers and others concerned. 

D. H. BLAIR, 
Comrrsiszioner of Internal Revenue. 

Approved October 6, 1928. 
A. Vi . MELLON 

Secretary of the Treasury. 

CoURT oF C~Ms 0F THE UNITED STATES, 

Faculty Club of the University of California v. TM United States' 

[May 28, 1928. ] 
OPINION. 

~(oss, Judge, delivered the opinion of the court. 
The question for determination in this case is whether or not the Faculty 

Club of the University of California is a social club within the intent and 
meaning of section 801 of the Revenue Act of 1921 (42 Stat. , 291) and section 
, 01 of the Act of 1924 (43 Stat. , 253). The pertinent provision of each of said 
Acts imposes a tax on the amount paid as initiatio~ fees, or dues, "to anv 
social, athletic, or sporting club or or anization. " It is provided in article 4 of 
Treasury Regulations 43 that "everv club or organization having social. athletic. 
or sporting featul'es, is presumed to be included within the meaning of the 
phrase ' any social, athletic, or sportin club or or anization, ' until the con- 
trary has been proved, and the burden of proof is upon it. " Article 5 of the 
c:am' re ulatinn provides that "any organization which maintains quarters. Or 
arranges periodical dinners or meetings, for the purpose of affordin ~ its mem- 
belS an OPPoliunity Of co ngregating for social intercourse, is a ' social 
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club or organization, ' within the meani»g of the Act, unless its social fea eatures 
arc not a material purpose of the organization, but are subord;nate a«m' 
incidental to the active furtherance ot' a different and predominant purposei 
such as, for example, religion, the arts, or business. " 

The Faculty Club of the University of California was organized in 1902; it 
was an outgrowth of a diniug association. Its charter provides as follows: 
"The name of this organization shaH be the Faculty Club of the Un-'versity of 
California. Its object shan be to promote mutual acquaintance and fellowship 
among the otlicers of instruction of the university. " The building occupied by 
the club is situated on land which is a part of thc university campus. It was 
erected frc»i fu»ds provided by its members. There are lounges and reading 
rooms, di»ing roon&a, , & billiard room with 2 billiarrl and 2 pool tables, a kitchen, 
cigar stand, and oifice, servants' quarters, and 20 bedrooms, which are rented 
and occupied by bachelor members. The dining rooms are used by members 
and their guests. A lounge is provided for women who are occasional guests; 
facilities are provided for card games and chess games; periodicals are avail- 
able, and a tennis court is provided for the exclusive use of members. Tennis 
aud billiard tournaments are held, as well as dances, musicales, and lectures. 
Special dinners are given for guests who are deemed worthy of being eutertained. 
The club serves as a convenient and comfortable meeting place for members of 
the faculty and such other members of the club as are eligible under the 
rules. The active membership consists of members and o&cers of the board of 
regents and of the faculty of the university. There are also associ&. te, nou- 
resident, transient, and honorary members. The predominant purpose of this 
club as described in its constitution is to promote mutual acquaintance an. d 
fellowship among the officers of instruction, of the unioersity. This is plainly 
the expression of a purely social purpose. It should be noted also that article 
2 of the constitution provides: " By unanimous vote the board of directors may 
elect to associate membership persons who would be of assistance in club enter- 
tainments by virtue of their special talents. " While this club. undoubtedly 
serves an important administrative use by members of the faculty and otlicers 
of the university, and fur»ishes a medium for a wide range of acarlemic activi- 
ties, it is not an essential adjunct to the university. It is shown in the evidence 
that aH the work now performed in the club could be done without such a 
club. However, a social club of this nature must unquestionably have a very 
definite value in the promotion of the general welfare of this great university. 
To hold that "its social features are not a material purpose of the organization, " 
or that its purposes and activities are "merely' Is&cidenial to the active further- 
ance of a different and predominant purpose, " would be contrary to tbe declared 
purpo. es of its organization and to the usual and customary social activities of 
the club throughout the 20 years of its existence. Thc court has reached the 
conclusion that the Faculty Club of the University of California is a social 
club within the meaning of the taxing statutes. It is adjudged and ordered 
th»t plaintifT's petition be dismissed. 

TITLE IX. — EXCISE TAXES. (1921 AND 1918) 

SALES BY THE MANUFACTURER. 

REGULATIONS 47& ARTICLE 8: TaX payable by 
the manufacturer (or importer). 

VII — 46 — 3995 
T. D. 4240 

EXCISE TAXES — REVENUE ACT OF 1921 — DECISION OF COURT. 

SALES BY IMPORTER TAxEs PBEVIOUsLY PAID ON SALEs BY' DoMEs- 
TIC MANUFACTUBER. 

Automobile trucks manufactured in the United States and used 
abroad in the World War upon the sales of which the manufac- 
turer paid excise taxes are again subject to the excise taxes bn- 
posed by section 900(1) of the Revenue Act of 1921 when imported 
into the United States and sold. 
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TRE) S~T DEPARTMENT) 
OFFICE OF Cohf&IISSIOXER OF INTERNAL RETEXLE, 

&Kashi (&, gtol&) D. C'. 

To C'ollectors of Internal P&erenue and Others Concerned: 
The following decision of the Court of Claims of the l. nited 

States in the case of Ed&!'ard P. Lupfer and Fredericl" . V. Pe;-nicf') 
a C'opartnership Doing Business as Lupfer ck Eemick) r. The Z nited 
i'tates is published for the information of internal revenue OQicers 
and others concerned. 

D. H. BLAnr, 
C'ornmissioner of Inte& na/ Re&. enue. 

Approved Xovember 1, 192S. 
A. &. MELLO&, 

8ecretar&J of the Treasur!I. 

COT&RT oF CEAI5fs oF THE I. RPTED STETES. 

gd&I)ard p. Lifer and F&ederiei), V. Re»&iel', a. Copartnership Doing Business 
as Lapfer c6 Be»&icl', v. The i. »ited &states. 

[June 18, 1928. J 

OPIXIGÃ. 

Gazsr)&, Judge, delivered the opinion of the court. 
Section 900 of the Revenue Act of 1921 (42 Stat. , 291) imposed an excise 

tax upon the sale of automobile trucks by the manufacturer, producer, or im- 
porter thereof. There is no question but that the plaintiffs imported the trucks 
upon which the tax was assessed and sold them within the United States, and 
the question in the case is whether they thereby became liable for the tax re- 
quired by this section. 

The argument of plaintiffs is that the tax on sales by an importer applies 
only to articles of foreign manufacture and not to reimported articles of domes- 
tic manufacture; also that the law contemplated a single transaction and a 
single assessment of the tax and that the payment of more than one tax on 
any truck was not required. It is further argued on behalf of plaintiffs that as 
the trucks in question were all second hand, they were not taxable under the 
Treasurr rulings. 

There is nothing in the Act to justifv such a construction. Its terms are 
clear and unmistakable and fix the liabilitv of pl:&intiifs for the tax. It is 
quite probable that Congress did not foresee that some of the automobiles 
shipped abroad for the %'orld %var would be brou, ht bacl- to this country and 
resold. but, if so, this would not justify us in putting a construction on the 
Act that would virtually amount to rewriting it. The law provided that the 
tax should be paid on the sale of trucks bv an importer thereof, and this court 
has no right to engraft exceptions upon it. The tax was properly assessed, 
under the law and plaintiffs' petition must be dismissed. It is so ordered. 
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REGULATIGNs 47(19o1) ) ARTIcLE 15; Dehnjtjpn 
of pal'ts. 

EXCISE TAX — REVENUE ACTS OF 1918, 1921, AND 1924 Z)FCISION OF COURT. 

y1Z-89 8913 
T. D. 4910 

D. H. BLAIR) 
Cornnussioner of Internal Eeven)je. 

' Approved September 13, 1&8. 
A. W. MELLON) 

Secretary of the Treasury. 

PARTS oR AccEssoRIES " FoR AUToMQBILEs — CARRI!REross. 
Carburetors advertised, designed, manufactured, and sold for 

use in connection with the operation of automobiles and generally 
so used are properly classified as "parts " or " accessories " for 
automobiles taxable under section 900(8) of the Revenue Acts 
of 1918 and 1921 and section 600(8) of the Revenue Act of 1924, 
notwithstanding their occasional use in connection with the oper- 
ation of tractors, marine engines, or other type of internal com- 
bustiou gasoline engine. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington) D. C. 
'To Collectors of Internal Eevenue and Others Concerned: 

The fol]owing decision of the District, Court of the united States, 
Southern District of Ohio, Western Division, in the cases of 3f)Irrray 
C. Weir) as Eeceiver of The Air I) riction Carburetor Co. , v. Stephen 
3IcCrath) as Collector of Interne/ Eevenue) and 3IIIsrray C. Weir, as 
Eeceiver o f The Air Friction Carburetor Co. , v. Charles 3f. Dean. , assi 

Collector of Internal Eevenee) is published for the information of 
internal revenue OScers and others concerned. 

D!STRIOT CouRT oF THE UlvITKD STATES, SoUTHERN DISTRIOT oF OIIIo, WESTERN 
DIvIsIoN. 

liiurray C. We&; as Receiver of The Air Friction, Carburetor Co. , plaintiff, V. 
8tephen IdcGrath, as Collector of Internal Reventue for' the United 8tates 
for the 8outkern District of Ohio, defendant. 

klurray C. Wei), as Receiver of The Air Friction, Carburetor Co. , plaintiff, v. 
Charles M. Dean, as Collector of Internal Revenue of the United, 8tates for 
the 8outhern District of Ohio, defendant. 

[May 21, 1928. ] 
OPI!VION. 

H!czENLOOPER, District Judge: These t!vo cases are actions brought by the 
plaintift against collectors of internal revenue for the United States to recover certaiu excise taxes claimed to have been erroneously and illegally assessed 
and collected from the Air-Friction Carburetor Co. for the periods and in the 
anion)!ts s t, forth iu the several exhibits attached to and made parts of the petitjons. 

The Air-Friction Carburetor Co. manufactured a patented carburetor and the lax u. as assessed and collected under color of Title IX, section 900, of the Revenue Act of 1918, and Title IX, sect!on 900, of the Revenue Act of 1921. This section provides that there shall be levied, assessed and collected and 
paid upon the following ariicles sold or leased by the mauufacturer a 
equivalent to the following per cent of the price for which so sold or leased: 

"(8) Tires, inner tubes, parts or accessories for any of the articles enumer 
ated iu subdivisiou (1) or (2), sold to any person other than a manufacturer 
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protlucer of any of the articles enumerated in subdivision (1) or (2), 5 
per centum. " (40 Stat. , 1057, 1122. ) 

The articles enumerated iusubdivisions (1) and (2) are automobile trucks, 
automobile wagons, other automobiles, and motor cycles, but exceptin, tractors. 
The carburetors manufactured by the Air-Friction Carburetor Co. may be 
adapted for use and used with tractors, marine engines, or any other type of 
internal combustion gasoline engine. The court finds, however, that they are 
primarily designed for and adapted to use in substitutions for or replacements 
of standard equipment in automobiles. The advertising is replete with repre- 
sentations that this patented carburetor will develop 30 to 50 per ceut more 
mileage and power than any other, that, the car may be operated at a speed 
less than 3 miles per hour on high gear, that the sudden opening of the throttle 
will not choke or starve the motor, that these qualities permii. driving in slow- 
moving trailic without shifting gears, that some cars need special top~s for con- 
necting to the manifold, aud other references showing the chief use and purpose 
of the manufacture. The lists prepared by the manufacturer give the particular 
style and size applicable to almost every known type and manufacture of auto- 
mobile and truck, and while there are a few such sizes and styles given for 
tractors and marine engines, these are in the hopeless minority and the case 
contains no definite evidence that the carburetors were even infrequently used 
upon tractors, marine or stationary internal combustion gasoline engines. The 
only evidence is that they might be so used by the proper adjustment of top to 
intake manifold. 

Two questions are presented for determination. The first is whether the 
payments were made under sufilcient protest and duress to justify recovery. The 
second is whether these carburetors in question are subject to tax as automobile 
or truck or motor cycle parts, or exempt from taxation as outside of that defini- 
tion, i. e. , as "articles which have a general commercial use and which are not 
especiallv designed and peculiarly adapted for use iu conuection with automobile 
trucks, automobile wagons, other automobiles, or motor cycles. " (Article 16 of 
Regulations 47, adopted by the Commissioner. ) 

At the time the taxes were paid there was no formal protest of any kind but 
at the time the assessment was made and at the time of payment there was con- 
siderable complaint that the taxes were not due, should not legally be assessed, 
avtd a!ere illegally and erroneoaety demanded. To these complaints and argu- 
ments propounded by the then president of the corporal, ion the deputy collector 
who made the assessment and called to demand and collect payment of the 
taxes, at least part of them, replied that they must be paid or the officers of the 
company would expose themselves to arrest and criminal prosecuiion. There 
could be no doubt in the mind of such deputy collector that the ofiicers of the 
company considered the assessment as illegal or that payment was made other- 
wise than in the belief that there was no means of avoiding such payment. 
This in the opinion of the court would in itself constitute coercion or duress and 
be sufilcient payment under protest to justify recovery even without regard to 
the ameudment of R. S. section 3226 bv the Act of tune 2, 1924 (U. S. C, , 
Title 26, sec. 156). 

In the case of Radfelt v. X?atchim (95 U. S. , 210, 213) the court says; 
"To constitute the coercion or duress which will be regarded as sufilciert to 

make a payment involuntary, * * *, there must be some actual or threatened 
exercise of power possessed, or beiieved to be possessed, by the party exacting 
or receiving the payment over the person or property of another, from which the 
latter has no other nreans of immediate relief than by mal-ing the payment. " 

No definit ion of duress could be more applicable to the facts in i;sue than the 
above, for the deputy collector threatened to exercise a power of arrest for fail- 
ure to make true return, which he either possessed or was believed to possess, 
and the officers of the company certainly believed that there was no means of 
escape except by payment. 

The same doct!ine of duress is illustrated by the cases of Su'ift Go. v. V. S. 
( 1 1 1 U. S ~ 22 28 29 ); AtchA oa etc. R Jt. Go. V. O' Go»ho ( 223 U. S, 280) 
P/ard, v. Loee Goaaty (253 U. S, , 17, 23). Compare Gaar, Scott cf Go. v. S7taa!ur!t 
(223 U. S. , 468). It& the Atchison case, supra, at p age 286, the court says: 

and the party indicates by protest that he is yielding to what he 
can uot prevent, courts sometimes perhaps have been a little too slow to recog- 
nize the in!plied duress under which payment is made. " 

But apart from such implied duress, R. S. section 3226 was amendecl in 1924 
so as to provide speciilcally that "such suit or proceediug may be maintained, 
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whether or not such tax, p nalty, or sum has been paid under protest or duress. 

T ', ' t'on still retiiins the provision that no such suit or proceeding sbail h 

maintaiiicd for the recovery of any internal reve»ue tax a eged to ha all 

errollcously or illegally assessed or collected until a claim for refund or crelit 
has been duly filed with the Commissioner of Internal I+venue bis l; 
tio» for refund has been maile in the instant case aniI it is our oPinion that the 
addition of a provision making protest or duress unnecessary is but a recog 
nition of the fact that in substance and true effect the recovery is from the 
Government and an i xample of liberalitv and fairness upon the part of the Qov. 

ernment and a disinclination to retain tbe benefit of that v hich has wrongfully 
been exacted whether tech»icalities have been compliecl with or not. O;ber 
illustrations of this attitude are to be found in the income tax laws ordering 
credit or refund in all cases where the amount assessed and collected is found 
to have been erro»eously computed, whether there is any payment under protest 
or even any claim of such error. 

But it is objected that suits against collectors of internal revenue are personal 
(Sugu et u. L v. U, S. , 250 U. S. , 88) and that payments made prior to the amend- 
ment of June 2, 1924, without protest, created a vesteil right to a then existing 
defense on the part of the collector which could not thereafter be defeated by 
legislation. (I'rite)iard v. Ãoz tori, 106 U. S. , 124, 132. ) The Sage case undoubt- 
edly held that such suits against collectors of internal revenue were personal to 
the extent that, the United States not being a party, the adjudication of the suit 
against the collector did not foreclose action against the United States for any 
unrecovered portion of the claim. But we do not think that such actions are to 
be consiclered as so far personal to tbe collector, individually, that Congress is 
prevented from pvoviiling any reasonable system, by suit against the collector 
or otherwise, for the repaynzcnt to the taxpayer of taxes illegally or erroneously 
collected, and even thou. h such taxes were paid without formal protest. This 
power upon the part of Congress is reco i»ized in )Riel:zuiru v. Reizzeoke (27i5 
U. S. , 101, 105-106 [T. D. 4126, C. B. VII — 1, 816]). The amendment of 1924 
obviously had reference and application to payments already made, and suits 
founded thereon, as well as to payments to be made. %'bile the claim was not 
there filed within the period allowed by Act of Congress, and the suit therefore 
failed, the ciise of Colemazz v. U. S. (250 U. S. , 80) recognizes the validity of a 
claim under a specific statute creating the rigizt, even though the paymeut was 
made without protest or reservation of rights before the passage of the Act. 

On the first point, therefore, we are of the opi»ion that sufficient protest and duress did in fact exist; but even though this were not so, vve are of tbe 
opinion that the plaintiff is nevertheless within the protection of R. S. section 8226 as amended. (U. S. C. , Title 26, sec. 15i6. ) The correct determination of the second justiciable question viz whether the carburetors h tors here in question come fairly and clearly within the descrip-. 

t 

tlon of "automobil mobile parts, involves the construction and interpretation of the sense in v hich these 
to the Acts of n 

'ch the e words are used in the Act. In givin such construction 
Congress the rule is well settled that Congress must be deemed to use terms in their 

distinctive or tech»i ~ 

their ordinary, popular, anil commercial sense rather thau in a 
echnical sense, unless it clearly appears that the latter sense was intended. (Szcuzz, v. ZrtIzzzr, 103 U. S, 5i97 — 598; 3$uddock v. afagozze, 1» U. S. , 868; U. 8, v. Bzzffulo Gus Fzzel Co. , 172 U. S. , 839, 841. ) It is true thai the article upon which the tax is levied must come fairly and clearly within th& 

employed is most im 
of the Act anil that " the literal meaning of the wordl 

implication bevo»d th 1 

mportant, for such statutes are not to be extended 
doubtful, the doubt mu 

the clear import of the language used. If the words arE 
must be tesolved against the Government and in favor oi e taxpayer. " (U. S. v. 3ferrzam, 268 U, S. , 179, 187 — 188 [T. D. 8585, C. B 87], Guzzled v. Gould, 245 U. S, , 151, 158. ) This does not mean, however at if the article does fall, fairly and clearly, within the language of the Act e mere possibility of occasional or incidental use in a nian»er not covered wfil withdraw the article from the operation of the law. I zif . . 1 . , 70) the question for d termination was whether sulphate of potasl was a substance "expressly used for manure ' At page 75 the court following language: 

e court uses tbf 
"If tb l o use of a substance is to be made into manure, or as manure, ihe fact that occasiona y, oz b& t, it ' sed for a differeizt Purpose ' ' he 

only Practically, a P ' ' d dtffereni 
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purpose it can not be considered as 'expressly' used for manure' even if in the 
majority of instances it is so used. " 

The question of classification of imports for customs duty purposes is closely 
analogous to the question here involved, for there it is necessary to determine 
whether the article falls within the clescriptive 'provisions of the statute. 
"Under such circumstances, ordinary use, not occasional or subsequent use, 
furnishes the guide for classification. " (Sonn, v. Magone, 159 U. S. , 417, 421. ) 

In Magone v. R'iederer (159 U. S. , 555) the doctrine is stated that it is the 
chief use rather than the exclusive use ivhich determines the classification, 
and this same conclusion is reached by Judge Dickinson (eastern district of 
pennsylvania) in his unreportecl decision in the case of. Philadelphia Storage 
Bottery Co. v. Lederer, Collector, holding that the word "automobile, " as used 
in this connection, is purely descriptive of the articles taxed, an adjective 
modifying "parts, " and that in order to tax batteries under this designation, 
such batteries must fe. ll within the definition of "automobile batteries, " no 
such article being known either in general parlance or in the trade. 

The several uses tn which such articles may be put are helpful and relevant 
only to the extent that such possible uses may assist in the construction of the 
Act and the determination whether such articles clearly fall within the de- 
scription or are articles commonly used for other recognized purposes. Thus 
if the common, general, practical, predominating, and chief use of the car- 
buretors is in connection with the operation of an automobile, the possible or 
occasional use. in connection with other internal combustion gas engines will 
not defeat the construction that the carburetors were "automobile carburetors" 
or "parts" and within the classification or type of articles intended by C in- 
gress to be taxed. Conversely, if the carburetors are commonly, practically, 
generally, and profitably used with various types of internal combustion gas 
engines they are not "automobile parts, " eo nomine, and the mere fact that 
they are also usecl on automobiles will not make them taxable. 

Upon this doctrine the otherwise seemingly conflicting opinions of the De- 
partment and Court of Claims are easily reconcilable. Thus induction coils 
and tiruers have been held not within the language of the statute because it 
appeared that such articles were commonly, generally, practically, and profit- 
ably used with all types of gasoline engines as well as with automobiles. 
(Atniater Kent Mfg. Co. v. U. S. , 62 C. Cls. , 419. ) On the other hand, where a 
manufacturer of storage batteries sought the custom of the automobile trade, 
assured the latter of the especial qualities of his battery, and desi ns it as a. 
part of the automobile into which it is to be introduced, such storage batteries 
were held to be automobile paris. (Cole Storage Battery Co. v. U. S. , decided 
by the Court of Claims April 'i, 1928 [T. D. 4159 (C. B. VII — 1, 299]. ) 
also where a lifting jack is designed and sold to meet the peculiar needs of the 
automobilist it is held to be an accessory for such autoniobiles althou, h sus- 
ceptible of use with tractors, wa ons, or as machine shop equipment. ()1'alker 
Mfg. Co. v. U. S. , decided by the Court of Claims April 16, 1928 [see T. D. 4188, 
on page 842]. ) Spark plugs, piston rings, leaf springs, miniature incan- 
descent lamps, bolts, nuts, washers, screws, wrenches, etc. , all fall into the 
caiegory that they are commonly, geuerally, practically, and profitably used 
in other connections. The semitrailer (ltfartin Rooting Fifth lyheel Co. v. 
U. S. , 60 C. Cls. , 466 [T. D. 8716, C, B. IV — 1, 817] ) and a tire filler to be used 
with worn-out casings (Xationol Rubber Filler Co. v. U. S. , 68 C. Cls. , 887) are 
decic!ed upon the different doctrine that as such articles do not constitute atiy 
essential element or even accessory to the normal operation of an automobile, 
they can not therefore be considered as accessories or parts of such automobile. 

A carburetor of some sort is a necessary and component part of every auto- 
mobile, and the burden rested upon the plaintiff in these actions to establish 
that it was commonly, generally, practically, and profitably used for different 
purposes (Wiohniire v. Reinectce, Collector, 275 U. S. , 101) before the court 
would be justified in holding that it was an article in general commercial use 
and not especially designed and peculiarly adapted for use in connection with 
automobiles — before the court would be justified in classifying such carburetor 
as beyond the provisions of the Act. This burden the p!aintiff lras failed to 
sustain. On the contrary, the carburetors in question are advertised as 
peculiarly adapted to use in automobiles. They are desi ned with the idea of 
increasing miles. e, permitting operation at slow speed while in high gear, pro- 
moting ease of starting and efficiency of operation. The tops or attachments 
are further designed particularly with reference to attachment to intal-e mani- 
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folds of automobiles and trucks, and the utmost that may be said of the 
proofs is that such carburetors may be adapted with advantage to tractors 
and marine or stationary engines. The evidence does not establish that any 
of the carburetors are commonly or generally so used, but simply that they 
might be. 

Under the above circumstances, we are of the opinion that the tax was 
properly assessed and collected, and the petition must be dismissed. If error 
proceedings are to be prosecuted separate findings of fact should be prepared 
and submitted to the court in conformity to the findings here included. 

REGULATIQNs 47( ARTIGLE 16: Definition of 
accessories. 

VII — 33 — 3855 
T. D. 4188 

EXCISE TAXES — REVEVUE ACTS OF 1918 AND 1921 — DECISION OF COURT. 

1. "PARTs" CR "AccEssoBIEs ' FoR AUTCMoBILES — LIFTINC JAGKs. 
Lifting jacks advertised 'in the manufacturer's catalogues as 

automobile jacks and designed, manufactured, and sold as jacks 
peculiarly adapted for use in connection with automobiles are sub- 
ject to tax as "parts" or "accessories. " under section 900(8) of 
the Revenue Acts of 1918 and 1921. 
2, DECISION FOLLOWED. 

The decision in the case of Cole Storage Battery Co. v. United 
States (T. D. 4159 [C. B. VII — 1, 299]) followed. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
To Collectors of Internal Eevenue and Others Concerned: 

The following decision of the Court of Claims of the United States 
in the case of %aVeer manufacturing Co. v. United 8tates is pub- 
lished for the information of internal revenue OScers and others 
concerned. 

H. F. MIREs, 
Acting Commissioner of Internal Revenue. 

Approved August 4, 1928. 
HENRY HERRICK BOND) 

Acting 8ecretary of the Treasury. 

C0URT CF CLAIMS QF THE UNITED STATES. 

%'alker jfanafactaring C'o. v. The United States, 

[April 16, 1928. ] 
OPINION. 

Moss, Judge, delivered the opinion of the court. 
This is an action to recover an excise tax amounting to $101, 929. 56 paid by plaintiff on an article known as "lifting jacks, " which plaintiff claims was 

illegally collected under the provisions of section 900 of the Revenue Act of 1918 (40 Stat. , 1057, 1122) and section 900 of the Act of 1921 (42 Stat. , 227, 291). In each Act it is provided that a tax shall be levied and collected upon the following articles: 
"(1) Automobile trucks and automobile wagons (including tires, inner tubes, 

parts, and accessories therefor, sold on or in connection therewith or with the sale thereof), 8 per centum; 
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"(2) Other automobiles and motor cycles (including tires, inner tube=, parts, 
and accessories therefor, sold on or in connection therewith or with the sale 
thereof), except tract& rs, o per centum; 

"(3) Tires, inner tubes, parts, or accessories for any of the articles enumerated 
in subdivision (1) or (2), sold to any person other than a manufacturer or 
producer of any of the articles enumerated in suMivisiou (1) or (2), 5 per 
centum; " 

The sole question to be determined is whether or not the lifting jacks de=cribed 
in the record constitute a part or accessory of an autoxnobile. The particular 
type of lifting jack» upon the sale of which the excise tax was levied and col- 
lected wa» designed, manufactured, an(1 sold for use with automobile. -. The 
jacks were advertised in plaintilf's catalogues as automobile jacks. Only this 
class of jacks, so designated, has been subjected to the payment of the tax. ~o 
tax has been required on certain other types manufactured and sold by plaint' 
In article 16 of Treasury Regulations 47, "accessory" is defined as follows: 

"An ' accessory ' for an automobile truck, automobile wa on, other automobile, 
or motor cycle is any article designed to be attached to or used in connection 
with such vehicle to add to its utility or ornamentation and which is primarily 
adapted for use in connection with such vehicle, whether or not essential to its 
operation. 

"The term ' accessories ' includes, for example, automobile tops, back and side 
curtains, horns, speedometers, self-starters, spot lights, shock absorbers, tire 
pumps, pressure gauges, and hydrometers. 

"Articles which have a general commercial use and which are not especially 
designed and peculiarly adapted for use in connection with automobile trucks, 
automobile wagons, other autoznobiles, or motor cycles, are not subject to tax 
as 'parts' or 'ace»s»&nies. ' Thu» a wrench or other tool of a 1-ind ordinarily 
sold in hardware stores for general purposes i» not subject to tax when sold 
separately, but if incorporated in an automobile tool kit, de=igned, intended. 
advertised, or held out for use on an automobile as distinguished from garage 
or shop equipxnent. is taxable as part of the completed kit. 

"A wrench or other tool of special design or construction primarily adapted 
for use in connection with automobiles is taxable. "If any doubt exists as to the special adaptability of any article, the fact of 
its sale by the manufacturer to be used with an automobile, or to an automobile 
accessories dealer, would determine its taxabilitv. " 

Plaintiff's contention is that under the interpretation of the statute, as ex- 
pressed in the regulations, its product i» exempt from the tax. It is urged, for 
instance, that inasmuch as lifting jacks can not be used in the operation of 
an automobile, that tlzey do not add to the utility or orzzamezztation of the auto- 
mobile, that they are not designed to be attaclxed to or zzsed, izz connection 
with automobiles, thev should be exempt from the tax. The argument is 
unconvincing and unsound. The almost universal use for the article involved 
herein is demonstrated by the fact that lifting jacks constitute a part of the 
automobile equipment of a vast xnajority of automobile owners. A large paxt 
of plaint'. "s business as a manuf;&cturer is in the production and sale of lifting 
jacks of this t)T&e. During the period from February, 1919, to August, 19~&, 
plaintiff's sales on this product, manufactured, advertised, and sold for use in 
connection with automobiles, amounted to $2, 037, 214. 43. In varying forms, 
questions of this character, involvin the construction of section 900, have been 
before this court. In the recent case of Cole Storage Battery Co. , I& o. D-784, 
decided April 2, 1928, this court said in an opinion by Judge Booth: 

"V, e think, therefore, that where a manufacturer of storage batteries seeks 
the custom of the automobile trade, a». ures the latter of the especial qualities 
of his battery, and designs it as part of the automobile into which it is to be 
introduced, Congress intended by the taxing Act to reach it as a source of 
revenue. " 

It is the opinion of the court that the tax in this case was properly collected. 
Plaintilf i» not entitled to recover and its petition should be dismissed, and it is 
so ordered. 

372" 9' — 29 — 23 
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REcULA Trolls 4C (1921) & 
Aiixzcr. E 26&: TherinostatIc VII-48-8860 

T. D. 4191 containers. 

EXCISE TAyOEB — MvXNUZ ACT OE Isis — B&ECISIOXi OK' COVERT. 

THKSMos TATIo COTTTAINEB — Xoi»VAoI&r&M JAR. 

A jar manufactured so as to obtain resistance to heat conduc- 

tivity upon a nouvacuuni principle is subject, to the excise tax 
imposed by section 900(14) of the Revenue Aet of 1918. 

TREASURY DEPAZ1MENTi 

OFHCE oE CoMMisszomEE oz Iw"rzah-AI PzvEhrrlx, 
W'askintftm&, D. C, 

To CoVectors of Jntcrna't Ee~enne and Others Concerned: 

The following decision of the Court of Claims of the United States 
in the case of X'he 4'cntte Lafnp Co. of AnIerica& Inc. , of Chscego, 
Ilt. 

& 
v. The Unit& States is published for the information of internal 

revenue otlicers and others concerned 
II. F. MIKES, 

Acting Comvntssioner of IntenM Bet&entte, 

Approved. August 6, 1928. 
HENRY HEBEIcK On~AD) 

Acti &g Secreta~ of the Treasury. 

Coi&ST oF CI AIMB oI' THE IGNITED STATEs. 

The 3fantle Lamp Co. Of America, Inc. , of Chicago, III. , v. The United States. 

:[April 16, 1928. ] 

opI sno1%. 

BooTH, yudge, delivered the opinion of the court. 
This tax case arises under sections '900 and 9M of Title IX of the Revenue 

Act of 1918 (40 Stat. , 1657, 1122), as follows: 

TITLE IX. — EXCISE TAXFtS. 

" Szc. 990. That there shall -be levied, assessed, collected and paid upon the 
following articles sold or leased by the manufacturer, pacer, or importer„a 
tax equivalent to the following percentages of the price for which so sold or 
leased— 

"(14) Thermos and therniostatic bottles, carafes, jugs, er other thermostatic 
containers, 5 per centum. " Sec. 908. That every person liable for any tax imposed by, section 900, 902, 
or 906 shall make monthly returns under oath in duplicate and pay the ta~es 
ixnposed by such sections to the collector for the district in which is located the 
principal place of business. Such returns shall contain such information and 
be macle at such times and in such inanner as the Commissioner, with the 
approval of the Secretary, inay by regulations prescribe. 

"The tax shall, without assessment by the Coinmissioner or notice from the 
collector, be due and payable to the collector at the tiiue so fixed for tiling the 
return. If the tax is not paid when due, there shall be added as part of the 
tax a penalty of 5 per centuin, together witli interest at the rate of 1 per centum 
for each full month, from the time when the tax became due. " 
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The plaintift manufactures anti markets what it ~yl~r an "Aladdin Thermal- 
The vessel is comyosed of nn - inner container, having a single wall 

surrounded by material resistant to heat conductivity (usually ground cori-) 
and the whole is incased in a metal jacket, both containers being jomed and 
sealed at the neck. " It i- ayparently conceded that the onlv difference 
between the plaintiif's jar and the well-known thermos bottle is that in 
the latter thermostatic retention is obtained by the vacuum principle, whereas 
in plaintiif s jar thermostatic retention is obtained upon a nonvacuum prin- 
ciple. Both vessels are desired for the same yurpose and both function in 
the same wav. One mav alford more and longer pre=ervation of the contents 
than the other, but bevond question each is intended for the same demand 
and Iinds sale among exactly the same class of users. 

Plaintiif «wks to restrict the lan~age of the taxing Act to a particular 
article described bv a trade-mark term. %'e think this position is untenable. 
Congress was applving to this source of revenue a tax burden, a tax known 
as a luxury tax. and m so doing was using the we11-estabUshed meaning 
and notoriously known article of commerce which, bv reason of its yeculiar 
construction, would maintain thermostatic retention of the contents put into 
the article. 

We deem it unnecessary to indulge a technical discussion of the ditferences 
in construction between thermostatic containers. Congrek was using the 
term in a generic sense and did not intend to exempt a mere change in form 
which served the same yuryose. 

The ylaintiil s jar falls within the meaning and intent of the law; and we 
think the yetition should be disci~. It is so ordered. 

JEWELRY. 

REOUEATiovs 48, ARTIE 4: When tax attaches. VII-45 — 8877 
T. D. 4198 

EXCISE TAXES — Rzvzxuz ACTS OF 1918. 1921, AIID 1924 — DECISIOV OF COCCI?T. 

T~ ox JswsLax — Coxntxtovm SAts — BasIs oF Tax. 
Where a dealer sold jewelry at retail within the meaning of 

section 995 of the Revenue Acts of 1919 and 1921 and section 
604(a) of the Revenue Act of 1924 and took a conditional sale con- 
tract securing payment of the selling price in full, the tax is 
measured by such full price, whether or not it is collectible. 

TREASURY DE~ARTMEXT) 
Orrrcz oF Comlsslowm oF Immy-AI. RzvzvEE. 

P'ashy ngton, D. C. 
To Collectors of Internal Eeyentie and Others Conceriied: 

The following decision of the united States Circuit Court of 
Appeals for the Xinth Circuit, in the case of John P. Carter, for- 
rilerltI Collector of Internal Revienvje; Rex B. &oodceP. , Collector of 
IntetvIzl Revenue; and Galen '8 elch. , present Collector of Internal 
Revenue, plaintiffs in erior, v. Slavish Jetcel~vjj Co. . a Corporation, 
deferent in error, is published. for the infortnation of internal 
revenue OScers and others concerned. 

H. F. Mmzs, 
iicti ng Commissioiiei of Iittetvia/ Eeiienme. 

Approved Au~et 15, 1928. 
Hzvzx HzRRICK Bovn, 

Acting Secretary of the TreasmriJ. 
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UNITED STATEs CIRcUIT CDURT OF APPEALs FDB THE NIN'rH CIROUI'r. 

John. P. Carter, formerly United States Collector of Internal Reeenue, Sizth 
District of Catiforniaf Rex B. Goodcelt, United States Collector of Internal 
Revenue, Siath, District of California; and Galen, Welch, present United States 
Collector of Internal Revenue, Sizth, District of California, plaintiffs in error, 
v. Slavick Jeu;elry Co. , a Corporation, d'cfendant in error. 

Upon writ of eIror to the United States District Court for the Southern District of 
California, Southern Division. 

[June 4, 1928. ] 

OPINION. 

DIETRIcH, Circuit Judge: The Slavick Jewelry Co. is engaged in selling 
jewelry at retail under a plan by which it delivers possession of the mer- 
chandise sold but retains title until the full purchase price is paid. During the 
period from December, 1920. to December, 1924, it made approximately 700 of 
such sales, for the gross aggregate price of $72, 746. 80, and actually received 
on account thereof the aggregate sum of $49, 118. 55. In no case was the purchase 
price paid in full, in some instances the larger part remaining unpaid and in 
some the balance being triQing, as, for example, $1 on a $60 or $75 sale, and 
$1. 75 on an $85 transaction. At divers dates during the period mentioned the 
several balances, a. ggregating $28, 681. 25, were charged oif to proQt and loss, and 
the accounts closed, for what reason is not disclosed. 

Section 905 of the Revenue Acts of 1918 and 1921 (40 Stat. , 1124, and 42 Stat. , 
298) provides for a tax upon jewelry "when sold by or for a dealer 
equivalent to 5 per centum of the price for which so sold, " and acting there- 
under the Commissioner of Internal Revenue assessed a tax of $8, 587. 84, which 
is at the rate of 5 per cent computed upon the gross contract sales price. The 
Jewelry company having paid this under protest and failed in its efforts to 
obtain a refund, brought this suit for a recovery. Holding that the assessment 
was valid upon the moneys collected, but to that extent only, the losver court 
entered a judgment in its favor for $1, 16L56, from which both parties appeal. 

It is undoubtedly true, as the Jewelry company contends, that iD. its primary 
meaning the term "sale" imports a consunImated transfer of title fronI one 
person to another for a roon y consideration. But it is equally true tlrat in 
private contracts and public laws it is not infrequently employed to chat~ 
acterize transactions which do not eifect PHI absolute transfer. Illustrative are 
the following cases: Crall v. Contmonu. ealth (49 S. E. , 688, 640; s. o. 49 S. E. , 
1088); City of South Bend v. Jfartirs (41 N. E. , 815; 29 L. H. A. , 581); Watson 
v. Brooks (18 Fed. , 540); Eaton, v. Richeri (28 Pac. , 286); Sharinfcal~l v. C«&ly 
(28 Pac. , 101); Pettenycr v. East (25 Pac. , 680); Smith v. 3Iari&e'er (5 Wis. , 551, 
581); Houston S. cf. W. Ry. Co. v. Keller (87 S. E. , 1061, 1065); Rice v. 3Iayo 
(107 Mass. , 560); HumpLries, etc. , v. Smitlt (68 S. E. , 248, 249); State v. Betz 
(106 S, W. , 64, 66). 

Even in treatises on "Sales" the subject of so-called conditional sales is 
sometimes treated. See, for exatnple, Mecham on Sales, section 558, et seq. 
Upon the street and in the cofnntercial world such is common usage. Indeed, 
we have no other single word descriptive of transactions such as are here 
involved. One who procures an automobile or a piece of furniture upon the 
installment plan where, as here, the dealer retains title, is comnIonly thought 
and spoken of as a purchaser, and when the dealer so disposes of nIerchandise 
it is treated and regarded as a sale and moneys received on account thereof 
as sales receipts. In the absence of something in the Act to suggest that 
Congress intended the term to be understood in its restricted primary meaning 
we must assume it was used in the broad sense in which it is commonly under- 
stood. Measurably in point is the case of Earl, C. Anthony v. United States 
(57 C. of Claims, 259). 

While there is here no charge of a. fraudulent scheme to evade the payment 
of taxes, in construing the statute we may properly consider the consequence 
of the interpretation for which the Jewelry company contends, namely, that 
there is no "sale" until every cent of the stipulated purchase price is paid. 
In that view a transaction would not become taxable so long as there remained 
any amount, however trifling, of the purchase price; and it would be a severe 
strain to assume that a dealer would endeavor to collect the last dollar when 
such collection would operate to impose upon him the duty to pay $8 or $4 to 
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the Government. As above indicated, the record here exhibits specific instances 
of such trifling balances. 

To conclude, it is our view that Congress intended no distinction between 
an absolute sale and a conditional sale, and that in either c&&8c fl~e tra»&&rictio~ 
l8 assessable &ohe&& it ia entered, into. If it be suggested that under that con- 
struction the Jewelry company here would be required to pay a tax upon a part 
of the sale price it has not received, the answer is that with equal force the 
same plea could be made upon behalf OX the dealer who sells outright upon 
credit. 

Our attention is drawn to a pertinent administrative regulation, article 4 of 
Regulations 48 (Revised), as follows: 

"The tax attaches when the article is sold; that is to say, when the title to it 
passes from the vendor to the purchaser. When title passes is a question of 
fact, dependent upon the intention of the parties as gathered from the confract 
of sale and the attendant circumstances. Where goods are segregated from 
other goods owned by the vendor and it is the intention of both the vendor and 
the purchaser at the time the goods are segregated that they shall then belong 
to the purchaser, the title will be presumed to pass at such time. In the absence 
of any intention to the contrary the title is presumed to pass upon delivery of 
the article to the purchaser or to a carrier for the purchaser. In the ease of a 
conditional sale, where the title is reserved uutil payment of the purchase price 
in full, the tax attaches (a) upon such payment, or (b) when title passes if 
before completion of the payments, or (c) when, before completion of the pay- 
ments, tbe dealer disposes of the sale by charging off by any method of account- 
ing he may adopt the unpaid portion of the contract price, or (d) when the 
vendor discounts the notes of the purchaser for cash or otherwise, or (e) when 
the vendor transfers his title in the article sold to another. " 

If under the rule that in case of a doubtful statute the courts will give weight 
to an administrative construction thereof, the meaning thus put upon the term 
sale be adopted, the result here is manifestly the same — unless, as the Jewelry 
company urges, we vield to one part of the regulation and ignore another, 
namely, subdivision (c). But such a course, if adopted, would have highly 
unreasonable results. Merchants doing a credit business upon the plan of the 
Jewelry company here could collect the major part of the sales price, and by 
charging of'f the residue escape the sales tax entirely, and at the same time uti- 
lize the charge-oft as a credit against gross income and thus escape a ratable 
portion of that tax also; whereas a merchant engaged in the same business, but 
extending credit without the protection afforded by conditional-sale contracts, is 
required to pay the sales tax upon the entire price, whether collected or not. 

We can not believe that Congress contemplated such an unreasonable and 
discriminatory result. 

It follows that the judgment must be reversed, and such will be the order, 

TITLE V. — TAX ON TRANSPORTATION AND OTHER 
FACILITIES, AND ON INSURANCE. (1918) 

MARINE, INLAND, AND FIRE INSURANCE. 

REOUr, ATIONS 58: Scope of tax. VII-83-8857 
T. D. 4189 

INSURANCE PREMIUM TAXES — REVENUE ACTS OF 1917 AND 1918 — DECISION 
OF COURT. 

AssocIATICN — REOIPBocAL 08 INTKRINBURANOE CCNTEAOTs. 

A number of persons acting through an attorney in fact to pro- 
vide among themselves insurance or indemnity to each other 
through the medium of reciprocal or interinsurance contracts con- 
stitute an association within the meaning of the Revenue Acts of 
1917 an&1 1918 which is liable for the taxes ou the issuance of insur- 
ance policies imposed by those Acts. 
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TREASURY DEPARTMENT) 
QFFICE OF COMMISSIONER OF INTERNAL REvENUE) 

% asltington) D. C. 
To Collectors of Internal Revenue and Others Concerned: 

The following decision of the Court of Claims of the United States 
in the case of Hardu)arre Underu)riters and National Hard~are Serv- 
ice Corporation v. United States is published for the information of 
internal revenue OScers and others concerned. 

H. F. MIRES, 
Actirrtg Commissioner of Internal Revenue. 

A. pproved August 4, 1928. 
HENRY HERRICK BONn) 

Acting Secretary of the Treasury. 

CQURT oF CLAIMs oF TIIE UNITED STATES. 

IIardN)are Under)criters and National IIard)Dare Service Corporation, a Cor- 
poration, v. The United States. 

[April 2, 1928. ] 

OPINION. 

GRAHAM, Judge, delivered the opinion of the court. 
This is a suit brought by the Hardware Underwriters aad the National Hard- 

ware Service Corporation, a corporation described as attorney in fact and trus- 
tee, to recover monthly premium taxes assessed and collected by defendaut 
under the provisions of sections 504(b) of the Revenue Aet of 1917 and 508(b) 
of the Revenue Aet of 1918, respectively, for the period. beginning November 1, 
1917, and ending December 81, 1921. 

During this period about 4, 000 hardware merchants, made up of individuals, 
partnerships, and corporations, called subscribers, through a common agent or 
attorney in fact were engaged in the business of making, issuing, and reaew- 
ing fire insurance contracts upon the reciprocal or interinsurance plan, with the 
common object of securing fire insurance and protection for themselves at cost. 

Each subscriber applying for insurance executed a subscriber's agreement in 
co)amon or identical form, appointing Leon D. Nish (Inc, ) (this name was 
changed to National Hardware Service Corporatioa since this suit was 
brought), attorney in fact. The essential details of this agreement are dis- 
cussed further on. 

During said periotl there was issued to each subscriber an insurance contract 
e. eeuted in the name of the subscribers by Leon D. Nish (Ine. ) as attorney in 
fact, aad each subscriber at the time his contract went into effect was re- 
quired to pay a sum fixed by the attorney in fact, pavment of which was a 
necessary prerequisite to the issuance or renewal of the insurance contract. 

All moneys received by the attorney in fact, less 25 per cent for his com- 
pensation, expenses, etc. , and all interest earned on cash in bank and on in- 
vestments were deposited in banl- and commingled in one common fuad to the 
credit of the advisory committee, trustee for the subscribers. 

The meetings of the subscribers were held annually, at which the advisory 
committee was elected and reports were received from said committee. The ad- 
visory corn)rittee was authorized to and did adopt rules and regulations for the 
conduct of the subscribers' business. They selected a chairman, vice chairman, 
and treasurer, and named a. n executive commiitee to have general supervision 
and control of the business between the meetings of the advisory committee. 
Under the rules and regulations the attorney in fact acted under the direction 
of these committees. 

A surplus was accumulated to the credit of the subscribers and was in the 
hands of the advisory committee as trustee for the subscribers, 
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All taxes sought to be i'ecovered in this suit were paid with money of the 
subscribers froin the common fund. No part of it was paid with money 
belonging to Idion D. Nish (Inc. ). 

The subscribers were changing from time to time during each year by reason 
of the expiration of contracts, the making of new contracts with new sub- 
scribers, the cancellations by subscribers or cancellation by the attorney in 
fact when money called for was not paid. So that many subscribers who 
were suih at the time the taxes were paid have ceased to bc subscribers and 
have been settled with and their accounts closed. 

The association did a large business of reinsurance with other companies, 
was licensed by a majority of the States, and conducted its business with 
subscribers in 27 States of the Union. 

The applicable statutes are as follows: 
Sections 504 and 505 of the Revenue Act of 1917 (40 Stat. , 315, 316) i 
"Szo. 504. That from and after the 1st day of November, 1917, there shall 

be levied, assessed, collected, and paid the foilowing taxes on the issuance of 
insurance policies: 

" (b) Marine, inland, and fire insurance: A tax equivalent to 1 cent on 
each dollar or fractional part thereof of the premium charged urider each 
policy of insurance or other instrument by whatever name the same is called 
whereby insurance is made or renewed upon property of any descript ion 
(including rents or profits), whether against peril by sea or inland waters, or 
by fire or lightning, or other peril: Provided, That policies of reinsurance shall 
be exempt, from the tax imposed by this subdivision. 

"Sac. 505. That every person, corporation, partnership, or association issuin 
policies of insurance upon the issuance of which a tax is imposed by section 
504, shall, within the first 15 days of each month, make a return under oath, 
in duplicate, and pay such tax to the collector of internal revenue of the 
district in which the principal oifice or place of busiuess of such person, 
corporation, partnership, or association is located. Such returns shall contain 
such information and be made in such iuanner as the Commissioner of Internal 
Revenue, with the approval of the Secretary of the Treasury, may by regulation 
prescribe. " 

Sections 503 and 504 of the Revenue Act of 191S (40 Stat. , 1104): 
"SEc. 503. That from and after April 1, 1919, there shall be levied, assessed, 

collected, and paid, in lieu of the taxes imposed by section 504 of the Revenue 
Act of 1917, the following taxes on i. he issuance of insurance policies, including. 
in the ease of policies issued outside the United States (except those taxable 
under subdivision 15 of Schedule A of Title XI), their delivery within the 
United States by any agent or broker, whether acting for the insurer or the 
insured; such taxes to be paid by the insurer, or by such agent or broker: 

"(b) Marine, inland, and fire insurance: A. tax equivalent to 1 cent on each 
dollar or fractional part thereof of the premium charged under each policy 
of insurance or other instrument by whatever name the same is called whereby 
insurance is made or renewed upon property of any description (including 
rents or profits), whether against peril by sea or inland waters, or by fire or 
lightning, or other peril; 

"SEc. 504. That every person issuing policies of insurance upon the issuance 
of which ii tax is imposed by section 503 shall make monthly returns under 
oath, in duplicate, and pav such tax to the collector of the district in which the 
principal otfice or place of business of such person is located. Such returns 
shall contain such information and be made at such times and in such manner 
as the Commissioner, ivith the approval of the Secretary, may by regulation 
prescribe. 

"The tax shall, without assessment by the Commissioner or notice from tlie 
collector', be due and payable to the collector at the time so fixed for filing 
the returri. If the tax is not p;iid when due, there shall be added as part of 
the tax a penalty of 5 per centum, together wiih interest at the rate of 1 per 
ce'ntum for each full month, from the time when the tax became due, " 
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TITLE I. GENERAL DEFINITIONS. 

Section 1 (40 Stat. , 1057): 
"SEcrroN 1. That when used in this Act- " The term ' person ' includes partnerships and corporations, as well as 

individuals; 
"The term 'corporation' includes associations, joint-stock companies, and 

insur;ince companies; 
"The term ' taxpayer ' includes any person, trust, or estate subject to a 

tax imposed by this Act;" 
In, order to reach a proper conclusion in the matter it is necessary to analyze 

somewhat the character of the plalntitfs, their purpose, and the end 
accomplished, 

What is the purpose of this association? It is to secure the making of in- 
surance, and in the pursuit of that purpose, it issues policies, collects premiums, 
and pays losses. From the fund collected as premiums a certain percentage 
is set aside for expenses. The balance of the fund arisin. from deposits or 
premiums and income from investments is placed in bank subject to check and 
from it are paid the losses. The only difference between it and the ordinary 
mutual insurance company is that the subscribers do not mutually guarantee 
each other's losses. But the result is the same. The purpose is insurance 
solely for the benefit of the members of the association and those insured; that 
is, there are no stockholders as in the ordinary insurance company, the members 
reaping the benefits and making good the losses. In addition to the attorney 
in fact its orgarfization consisted of an advisory committee, elected annually, 
which elected a chairinan, vice president, and a Inanager. These oificials con- 
stituted the executive committee and had general supervision and control of 
the affairs when the advisory committee was not in session. The association 
is not incorporated, but this does not alter the fact that it is, in substauce and in 
result of its operations, a mutual insurance company or a reciprocal associa- 
tion for the purpose of making insurance, and securing protection and paying 
losses. Its method is for each member to make a deposit with the attorney in 
fact, who has a fixed otftce, and is the attorney in fact for each and every 
person entering the association, and nominally, as a matter of bookkeeping, the 
deposit of each member is l-ept separate from the others, but, after deductin, a 
percenta, e for expenses, etc. , the whole of the fund secured from the members 
is deposited as one fund in the name of the trustees. The attorney in fact de- 
cides who shall be insured, solicits the insurance, issues the policies, cancels 
them when premiums are not paid, and pays the losses out of the general fund 
in bank with the approval of the advisory committee. To say that such an 
association is a mere place is to say that a written constitution that has been 
put in operation is still nothing more than a scrap of paper. This association 
is not a mere place; it is a living entity doing an insurance business through 
cooperation of its subscribers with the attorney in fact anil advisory committee 
and performs all those things necessary to carry ou eifectively the business 
of making insurance. 

Let us look at this so-called attorney in fact, in this case a corporation. It 
will be seen that it is not the case of an ordinary attorneyship in fact. There 
is joined with it a distinct and real interest which pervades and controls the 
operations of the association. His power of substitution can be vetoed only 
by the advisory committee, chosen annually by the subscribers. This body also 
passes upon the investment of funds and deposits by the attorney, and payment 
of losses is by and with its advice and consent. 

The attorney decides as to who may be accepted as subscribers, what rates 
of indemnity must be paid, what subscribers must pay from time to time to 
meet good losses, cancellation of contracts and thus the termination of the 
subscribers' relations with the association, the settlement and payment of losses 
with the approval of the advisory committee, the compromise of claims — in short, 
practically all of the powers which a board of directors might exercise, in 
addition to certain important ones which they could not. The attorney in fact 
for his services as the director of the concern receives a certain fee from each 
subscriber on his application for insurance; 25 per cent of all commissions 
received; and out of it he pays all expenses incident to conducting the exchange 
of insurance authorized, except losses in adjusting losses, fees and taxes, legal 
expenses, and expenses of the advisory committee. He is therefore much more 
than the ordinary attorney in fact. He is the engine for which the ggbaCribers 
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furnish the fuel. From the foregoing it is ylain that the attorney and the 
subscribers are in cooperation in the accomplishment of a certain purpose. 

It is not necessary to classify this concern as an a. ssociation. The statute 
uses the word "person. " This, of course, includes the plural. If these persons, 
whether technically or not, in ei'feet are an association, issue insurance policies, 
whether unto themselves or others, the tax is payable. The name of the business 
or the place where it is transacted is not material. The right to tax does not 
depend upon either. 

It s contended that the subscribers are individuals and separate; that 
their transactions are individual and not connected; that what is paid by each 
subscriber is a deposit and not a premium; that each subscriber has a separate 
contract of indemnity for loss with each of the other members and is liable on 
a separate undertaking. But this is mere theory. When it comes to an ex- 
amination of the practice it has no application. The subscribers do not issue 
the policies and do not pay the losses. They are as. essed from time to time 
to cover losses and expenses. The controlling factor who fixes the anrount of 
this assessment is the attorney in fact, not the subscribers, and, if the sub- 
scribers fail to pay, their insurance ceases and their relations as subscribers 
are terminated. The attorney adjusts a loss where it occurs and pavs it from 
the accumulated fund. The investments are made by the attorney, with the 
approval of the advisory committee, and the reservations maintained out of 
funds not immediately required, and to all practical and outward indications 
the attorney in fact runs the business as any other large business is run. The 
fact that the business is not conducted solely for profit does not, relieve it from 
taxation. Whatever the plan of bookkeeping may be, the premiums, less the 
attorney's commission, are placed in bank as a whole, and losses and expenses 
are paid out of it without action by or reference to the subscribers, individually 
or collectively, or contribution by them other than by the payment of premiums. 

The tax is imposecl upon the issuance of the policv; that is, the contract 
of indemnity, the amount, being regulated by the premium paid. The contract of 
indemnitv in this case was issued by a central agency, thus fixin liability for 
taxation for the issuing of the policy under the Revenue Act, and the amount 
of tax payable was fixed by the premium which was received. The power of 
attorney authorizes the attorney in fact to pay taxes out of premium receipts 
presumably all lawful ta~es. 

There is nothing in the Act which interferes in any way with the power of 
Congress to tax an association, which, although unincorporated, transacts its 
business. as if it were incorporated, and the power to tax such an association 
ls not afi'ected by the fact that under the law of the State in which it does 
business it is not regarded as a legal entity where the shareh«lders are indi- 
vidually liable for its deeds. (United States v. Cl&ilds, 266 l. . S. , 804, 809 
[T. D. 8671, C. B. IV — 1, 241]; Bur@-Waggoner Oil Association V. IfopLA&s, 269 
U. S. , 110 [T. D. 8790, C. B. V — 1, 147]; Steedman et al, . v. United, States, 68 
C. Cls. , 226; Na&y S. Aidridge, eaeo&stria, v. United States, 64 C. Cls. , 424; 
'Boston d A/aine R. R, v. United States, 265 Fed. , 578; and N. K, N. H. d II. 
R. R. v. United States, 269 Fed. , 907 [Ct. D. 8, C. B. 4, 256]. ) 

An "association" has been defined, with approval by the Supreme Court, 
"as a body of persons organized for the prosecution of some purpose, without 
a charter but having the general form and mode of yrocedure of a corporation. " 
It is clear in this case that the individuals or subscribers were engaged in the 
prosecution of a common enterprise, to wit, the business of a mutual insurance 
company, and had the general purpose and accomplished the same erd as a 
formally incorporated association. 

The purpose of the policyholder in both a mutual company and reciprocal 
association such as this is to obtain insurance at cost. The yolicyholders are 
the ultimate insurers in either ease. The premiums or deposits, or whatever 
they may be called — because the name is not important, as in each ease it is a 
sum paitl for protection — provide the funds for pavment of losses and expenses 
and to maintain those reserves which the law requires. These premiums are 
irrevocably pledged for the payment of these losses and expenses. (Penn 
Nut«al Life Insurance Co. v. tederer, 252 U. S. , 528, 588 et seq. [T. D. 8046, C. B. 
8, 249]. ) 

This association is a taxable entity. The court will regard the methods and 
forms used for the prosecution of a common enterprise; that is, insurance 
business conducted through an unincorporated association with a common 
purpose and with a common plan of cooperation. See Bark-0'aggoner Oil 
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dssociation v. Hopkins (269 U. S. , 110) and Zokn L. Pickering v. Alyea-Nic@ols 
Co. (21 F. (2d), 501 [T. D. 4096, C. B. VI — 2, 814]). In the latter ease the 
principles involved in the instant case are very fully and clearly discussed by 
Judge Alsehuler, who delivered tbe opinion of the court. 

The next question raised here is whether under the statute this association 
is exempt from taxation. There is a stipulation in' connection with this case, 
signed by 19 other associations of similar kind, agreeing to be bound by the 
decision in this case. Therefore it appears that the construction given the 
statute in this case by the Commissioner of Internal Revenue has been of 
frequent and general application, and the interpretation is therefore entitled to 
weight with a presumptiou in its favor. {United States v. Pkilbrick, 120 U. S. , 
52, 59; National Lead Co. v. United States, 252 U. S. , 140, 145. ) 

Without going into a discussion of the question at length, it seems suiiieient 
to say that the question of exemption must be confined to the statutes in 
force during the years when the taxes in' this ease were paid, i. e. , from 1917 
to 1921. The proceedings in Congress on the Aet of 1924 show a refusal to 
specifically exempt reciprocal and interinsuranee companies or association, 
though by the Act of 1926 it did exempt them. This clearly indicates that in 
the judgment of Congress they were not exempt under the Acts here in question. 
The statutes as to exemption' are as follows: 

Section 504(d) of Revenue Act of 1917 (40 Stat. , 816): 
"(d) Policies issued bv any person, corporation, partnership, or association, 

whose inconie is exempt from taxation uuder Title I of the Act entitled 'An Act 
to increase the revenue, and for other purposes, ' approved September 8, 1916, 
shall be exempt from the taxes imposed by this section. " 

Section 508(d) of the Revenue Act of. 1918 (40 Stat. , 1104): 
"(d) Policies issued by any corporation enumerated in section 281, and poli- 

, cies of reinsurance, shall be exempt from the taxes imposed by this section. " 
Specifically section 11(a) 10 of the Revenue Aet of 1916 (89 Stat. , 766-767): 
"Szc. 11. (a) That there shall not be taxed under this title any iueome 

received by any— 

"Tenth. Farmers' or other mutual, hail, cyclone, or fire insurance company, 
mutual ditch or irrigation company, mutual or cooperative telephone company, 
or like organization of a purely local character, the income of which consists 
solely of assessments, dues, and fees collected froru members for the sole 
purpose of meeting its expenses;" 

And section 231(10) of the Revenue Act of 1918 (40 Stat. , 1076): 
"SEc. 281. That the following organizations shall be exempt from taxation 

under this title— 

"(10) Farmers' or other mutua. l hail, cyclone, or fire insurance companies, 
mutual ditch or irrigation companies, mutual or cooperative telephone com- 
panies, or like organizations of a purely local character, tbe income of which 
consists solely of assessruents, dues, and fees collected from members for the 
sole purpose of meeting expenses. " 

In approaching the question of exemption we must regard the rule that the 
exemption should be construed strictly and in favor of the Government, and that it must be denied if there is doubt. (Sira», ck Finch Co. v. United States, 190 
U. S. , 148, 146; Cornell v. Cygne, 192 U. S. , 418, 481; Ba»k of Commerce v. Ten- 
nessee, 161 U. S. , 184, 146; Pkoe»ia' 5'ire and Ifarine Insurance Co. v. Tennessee, 
161 U. S. , 174, 177; Nc~ York Trust Co. v. United States, 68 C. Cls. , 100, 102 (T. D. 4045, C. B. VI — 2, 189]. ) 

The claim for exemption must be clearly made out. Taxes being the sole 
means by which the State can maintain its existence, any claim on the part of anyone to exemption from the full payment of his share of taxes on any portion of his property must on that account be clearly defined and founded 
upon plain language. There must be no doubt or ambiguity in the language 
upon which tbe claim is based. It has been said that where there is a well- 
founded doubt, it is fatal to the claim. The provision of the statute involved 
bere is section 281(10) of the Revenue Act of 1918 (40 Stat. , 1076), supra. It 
will be seen that this Act, after enumerating the character of companies to be 
exempt, uses the language "or like organizations of a purely local character. " 
The words "purely local character" give a very clear description. They refer 
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to organizations whose business is confineil to a locality, whose subscribers come 
from that locality. They pertain in a sense to a fixed place or a limited portion 
of the country, haviiig reference to a certain ileterminate portioii of the country, 
limited and identified with a given area or region. V'e speak of a local question, 
local customs and observances, of a board administering h&caI affairs, of a 
local statute which affects a particular locality or its inhabitants. So that the 
word "local" has a distinctly confined meaning and is to be contradistinguished 
from "general, " that is, widespread, common to a greater nuniber, large or 
unlimited in scope, not restrii. ted in application or place, as opposed to "local. " 

A t'ew facts will clearly indicate that the association involved here was riot 
local in character. It had 4, 000 subscribers. It did business in 27 States. 
Reciprocal and interstate exchanges were licensed to do business by it in 82 
States, and it places a large amount of reinsurance with other companies. The 
statute intended to confine the exemption to associations or companies of a 
purely local character. The association here was not of that character, and is 
not within the exemption. 

Further, the statute uses this language: 
the income of which consists solely of assessments, dues, and fees 

collected from members for the sole purpose of meeting expenses;" 
The income of this association did not consist solely of "assessments, dues, 

and fees collected from members. " If it did not consist solely of these, it is uot 
vithin the exemption. It had income from large investments in certificates of 
deposits and United States bonds (see Finding IV), and this income, as stated, 
was deposited and commiiigled with the general fund of the association in biinl- 
and used for the purpose of paying expenses. It was income derived from 
investments. Certainly there is at least a grave doubt as to whether the plain- 
tiffs come within the exemptioii, and it must be held that they are not entitled 
to be exempted, The petition should be dismissed, and it is so ordered. 

Moss, Judge; BomH, Judge; and C~xruzr. t, , Chief Justice, concur, 



ESTATE TAX RULINGS. 

TITLE III. — ESTATE TAX. (1926) 

GROSS ESTATE — INSURANCE 

REOULATICNs 70) A. RTIcLE 27: Insurance receivable 
by other benejIciaries. 

ESTATE TAX — INSURANCE. 

Article 27, Regulations 70, amended. 

VII — 46 — 3998 
T. D. 4242 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

W'ashington, D. O. 
To Collectors oj~ Internal Revenue and Others Concerned: 

Article 27 of Regulations 70, as amended by Treasury Decision 
8945 [('. B. V — 2, 228], is hereby amended to read as follows: 

Insurance reoeivabte bit other benefiotertes. — All insurance in excess of $40, 000 
receivable by beneficiaries other than the estate must be included in the gross 
estate of any decedent dying after the enactment of the Revenue Act of 1024, 
where such insurance was tal-en out, or the beneficiary receiving the proceeds 
was named, after tbe enactmeiit of the Revenue Act of 1018. Insurance in 
excess of $40, 000 receivable by beneficiaries other than the estate need not be 
included in the gross estate of any decedent dying after the passage of the 
Revenue Act of 1018 but before the effective date of Title III of the Revenue 
Act of 1024 unless such insurance was tal. -en out, or the beneficiary receiving 
the proceeds ivas named, after the enactment of the particular Revenue Act in 
force and effect at the time of such a decedent's death, in which case the amount 
in excess of $40, 000 so receivable should be included in the gross estate of the 
decedent. 

The estate is entitled to only one exemption of $40, 000 upon insurance receiv- 
able by beneficiaides other than the estate. For example, if the decedent left 
life insurance payable to three such beneficiaries in amounts of $10, 000, $40, 000, 
and $50, 000 (total $100, 000), the full amount should be listed on the return 
and therefrom subtracted the $40, 000 exemption as provided in Schedule C of 
Form 700. The word "beneficiaries, " as used in reference to the $40, 000 exemp- 
tion, means persons entitled to the actual enjoyment of the insurance money. 

D. H. BLAIR( 
Commissioner o f Internal Revenue. 

Approved November 6, 1928. 
HENRY HERRICK BOND) 

Aoting 6eoretary oj the Treasury, 
(854) 



355 lReg. 70, Art. 88, 

DEDUCTIONS — PROPERTY PREVIOUSLY TAXED. 

REGELaTIoNS 70) ARTIOLE 48: Property acquired 
in exchange. 

VII — 29 — 8811 
T. D. 4178 

Article 43, Regulations 70, amended. 

TRz~sURv DEFER rMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENEE! 

H'ashington, D. C'. 

To Colkctors of Internal Revenue and Ot&rs Concerned: 
Article 48, Re~lations 70, relating to the estate taxx is amended to 

read as follows: 
ART. 43. Property acquire!I lm excl!ange. — The deduction for substituted prop- 

erty is not limited to property acquired by a single exchange of property' 
received from the donor or the prior decedent but extends to substituted prop- 
erty acquired by the process of exchange, whether through the medium of 
money or othervvise, irrespective of the number of conversions involved, includ- 
ing the proceeds of the sale or other disposition of property so received or 
acquired, as well as property acquired by purchase with the proceeds of the 
sale or other disposition of such property so long as such proceeds can be con- 
clusively identified as such and clearly traced to the property originally so 
received. 

The executor must describe and fully identify both the property originally 
received from the donor or the prior. decedent and the substituted property 
for which deduction is claimed, givin the da. te and stating the nature of the 
transaction by which the sub. tituted property was acquired, together with the 
name and address of the transferee. If the transaction was evidenced by writ- 
ten instrument of public record, precise reference to such record must be made, 
and if by instrument not of record, a verified copy thereof must be supplied. If 
there was no writteu instrument, there must be furnished the afMavit of one 
or more persons having personal knowledge of the matter, setting forth the 
facts in connection therewith. 

H. F. !IERzs, 
Acting Commissioner of Interna/ Revenue. 

Approved July 7, 1928. 
A. AV. MELLON, 

Secretavy of the Treasury. 

SECTION 315. — LIEN. 

REOULaTioNs 70, ARTIOLE 88: Property subject 
to lien. 

Vrr-40-8922 
G. C. M. 2668 

It is held that the lien imposed by section 81' of the Revenue Act of 
1926, as amended by the Revenue Act of 1928, and corresponding 
sections of the prior Acts, is a lien entirely separate and distinct from 
that imposed by section 8186, Revised Statutes, as amended by the 
Revenue Act, of 1928, and is not subject to the provision of the latter 
section relative to the filing of notice of the lien therein imposed. 
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REOULATIONs 70. MTICLE 99: Claim for refund. +II~5 — 398" 
T. D. 4238 

INTERNAI REVENUE LAWS — SUIT — RES JUDICATA — DECISION OF COURT. 

SUIT — REs JUOIOATA. 

Avhere the action of a testamentary trustee in commencing 

a suit for the recovery of an estate tax is ratified by the probate 
court but not his action in discontinuing it, a judgment in force 
and effect dismissing the suit on the merits on the trustee's mo- 

tion following an agreement under section 1106(b) of the Reve- 

nue Act of 1926 consenting to the final determination and assess- 

ment of the tax is a bar to a second suit by the trustee to recover 
a part of the tax paid. 

TREASURF DEFARTlaENT, 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 
Wttshtngton, D. C. 

To Collectors o f Internal Eet enue anot Others Concerned': 

The following decision of the Court of Claims of the United 
States in the case of the Second Acttzonu/ I'anfc of 8oyzruna, 8ctcft- 

nun, iVick. , Trustee of the Estote of Wellington E, . Burt, Deceased, 
v. The Unt'ted States is published for the information of internal 
revenue OKcers and others concerned. 

D. H. BLAIR, 
CotrsmMszoner of Interr& BeIIenee. 

A. pproved October 97, 1998. 
A. . W. MELLON 

SecretarIf of the Treosury. 

CoURT oF CI. AIMs 0F THE UNITEO S'rATES. 

Second Xationat Bants of Saninau", Saginam, 3fieh, , Trastee of the Estate of 
Weltington. It. Bart, Deceased, , v. The Vnited States. 

[June 18, 1928. ] 
OI'INIO¹ 

GREEN Judge, delivered the opinion of the court. 
The petition recites among other things that on March 2, 1919, VTellington 

R. Burt, a citizen of the United States;md a resident of the State of Michi an, 
died, leavin a will, a copy of which is attached to the petition. On August 
18, 1920, the Probate Court for the CouIIty of Saginaw, State of Michigan, 
appointed the plaintift executor of said will. The plaintiff qualified and served 
as executor until May 24, 1922, when the said court approved its account 
as executor and pursuant to the will appointed plaintiff as testamentary trustee 
of ihe assets of the esiate. The plaintiff qualified as such trustee and has since 
acted as such, and is the owner of the claim presented. 

The petition further recites in substance that a controversy arose between 
the plaintiif and the United States Cosnmissioner of Internal Revenue as to 
the amount of federal estate taxes due the United States, and that after 
certain proceedings had been had between the trustee and the Commissioner by 
which taxes mere assessed and a portion thereof refunded, the plaintiff, as 
trustee, on November 20, 1925, brought suit in the Court of Claims asking 
a refund therein of $510. 768. 02, which cause was docl'eted as E~' — 584, and issue 
was joined on this petition by a general denial entered by the Attorney General. 

The petition further states that pending. this suit and on June 26, 1926, the 
plaintift and the said Commissioner, with the approval of the Secretary of 
the Treasury, entered into an agreement entitled "A re nIent as to final deter- 
mination and assessment of tax, " whereby it was determined that the amount 
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of tax due was $2, 940, 568. 28, and this determination was accept, d by the 
taxpayer. This agreement resulted in a further refund to the plaintiff by 
the Comiuissi&&ner on July Ii, 1926, of $2I9@20. 14. 

Th» petition further recites that thereafter, o» July 21, 1926, counsel for 
plaintiff in the said cau. -e, E — 584, in this court, filed a motion io dismiss that 
suit, showing that the claiui for refund suerl upon had been reopened liy ihe 
Commissioner, allowed iu pari, and the amount of ihe allowance paid to 
plaintiff, and the parties had cut&. red iuto au agreement by virtue of section 
3106(b) of the 1926 Revenue Act consenting to the final determination and 
assessment of the estate tax, whereupon this court entered an order dismissing 
said cause as of Octob&&r 18, 1926, and the said cause was accordiugly dismissed. 

Pl&iintiff further avers in tire petition that by virt&ie of paragraph 22 of the 
will of the decedent it was to act as testameutary trustee and to ruake yearly 
reports to the decedent's son as to the condition of the estate; that no such 
report was made to the son as to the agreement entered into between pl&iintiff 
and the Commissioner; and that the son had no knowledge of the agreement 
or of the motion to dismiss the case. 

Tne petition also avers that ou June 4, 1927, plaintiff filed a claim for refund 
in the sum of $256, 888. 61, which was rejected by the Coiuiiiissi:&ner on the 
ground that the previous agreement above set forth had settled all questions 
betweeii the parties. 

The petition further avers that on November 28, 1927, plaintiff filed a peti- 
tion in the Probate Court of Saginaw County, iGich. , aslring judgment of that 
court as to whether or uot the said "Agreement as to final determinatiou and 
assessment of tax" daterl Junc 26, 1926, should be ratified. 

The petition further shows that on November 25, 1927, the said probate 
court ruled that all the taxes assessed and collected on gifts m: de by the 
decedent to his children weie ille al and that tlie refund of the said $249, - 
220. 14 paid plaintiff as describe&i above was just and valid and formed no 
consideration for the said agreement aud no consideration for the surrender 
of plaintiff's claim for further refund. 

The petition further recites that the said agreemeut of June 26, 1926, was 
made and entered into by the trustee without power or authority having 
first been obtaine&l from the probate court and that its action has never 
been ratified or conhrmed by that court, and in its said order, among other 
things, the court decreed "* ~ " that the action of petitioner in beginning 
said suit in the United States Court of Claims be anil the s»nie is herebyratified 
and confirmed, but not its action in discontinuing said suit. " 

Plaintiff further alleges that the Coinmissioner included in ilie gross estate 
of the decedent ce&tain corporate stocks and bonds which the decedent had 
transferred by absolute gift io his children prior to the enactment of' the 
Revenue Act of 1918, and which transfers were not made in contemplation of 
death; also that the Commissioner included a cement plant which had been 
conveyed by the decedent to his son December 81, 1914; and that the wrougfiil 
inclusion of tI&e value of this property in ihe gross estate increased the amount 
of taxes $256, 888. 61, for which sum the plaintiff asks judgment. 

It will be observed that the instant case is not the first which the piaintiff 
has begun in thi. court to recover the amount to which it claims it is entitled 
as a refund. The former case was dismissed on October 18, 1926, by the court 
nn motion of the plaintiff itself, arid ul&ou a showing that all matte&. s involved 
in the suit had been fully settled by the parties thereto. The plaintiff now 
contends that it had uo authority io mal-e this motion or the settlement 
upon which it was based. Indeed, it is aiso claimed that the plaintiff had no 
autliority to commence the action in which judgment was rendered. 

There may be some question as to whether in l&lichigan a trustee under a 
will, even though he has full power to take charge of the assets in the estate, 
is authorized to commence a suit which ~ould determine the amount nf estate 
taxes for which tlie trust estate wus liable. But however that m;iy be, there 
is no question about the authority in this respect now, for if plaintiff had 
none at the time it commenced the suit, the Probate Court of Saginaw C&&untv, 
Mich. , has by order and decree ratified its action in this respect. Having 
authority to commence the case through its duly appointed attorneys, and tlie 
Governu&ent h;iving appeared and filed its answer to its petition, this court 
unquestionably had juris&liction over the parties and the subje& t matter of the 
case. In what the court did subsequently it might have erred, lait its judg- 
ment must stand until set aside or niodified by some direct proceedings. Uutil 
il&is is done the judgment stands of full force and effect. 
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But the plaintiff has not in any way attempted to set aside or modify' the 
original judgment by any direct proceedings. No motion has been filed to s« 
that judgment aside. The argument that it is of no effect is based on the 
contention that the plaintiff had no authority to enter into any such sett!e- 
ment or to file a motion to dismiss the case. Conceding for the sake of the 
argument, and for that purpose only, that plaintiff did not have such authority', 
it would only show thai. the court erred in entering the judgment without 
having before it some evidence of the plaintiff's authority so to act. But this 
does not affect the validity of the judgment. It dismissed the plaintiff's case 
upon the merits and the claim now set up in the case at bar is res adjudicata. 

The views above set forth make it unnecessary for this court to consider 
whether the plaintiff, in its capacity of trustee in charge of the estate, had 
authority to commence the former suit in this court without directions from 
the Probate Court of Michigan; whether in any event the plaintiff can hold 
the money refunded to it through the settlement of the former case and ignore 
the judgment therein by commencing this new suit; aud other matters that 
have been suggested as meriting serious consideration. 

The demurrer must be sustained and the petition dismissed. It is so ordered. 

Moss, Judge, and BomH, Chief Justice, concur. 
GsAuAM, Judge, took no part in the decision of this case. 

TITLE III. — ESTATE TAX. (1926) 

TITLE III. PART I. — ESTATE TAX. (1924) 

GROSS ESTATE — TRANSFERS BY DECEDENT IN HIS LIFETIME. 

REGULATIONS 68 AND t0r ARTICLE 18: Reservation 
of income or an annuity. 

VII-32-3841 
T. D. 4184 

Estate tax — Transfers. — Article 18, Regulations 68 and 70, 
amended. 

TREASURY DEPARTMENT~ 
OFFICE oF COMMISSIONER OF INTERNAL REYENUEr 

Washington, D. C. 
To Collectors of Internal Aeeenue and Others Concerned: 

Article 18 of Regulations 68 and 70 is hereby amended by striking 
out its third paragraph and inserting in lieu thereof the following 
sentence: 

The ru!e would be the same, so far as concerns the proportion of the property 
to be i»c!uded in the gross estate, if an annuity were reserved, whether out of 
the property transferred or the income therefrom, 

H. F. MIRES) 
Acting Comm& st'oner of Internal Revenue. 

Approved July 2'?, 1928. 
HENRY HERBICIDE. BOND) 

Actt'rng 8ecretary of the Treasury. 

GROSS ESTATE — PROPERTY HELD JOINTLY. 

REGULATIGNs 68 AND ?0 ARTIcLE 22: Property 
held jointly or as tenants by the entirety. 

VII-40-4022 
T. D. 4248 

Estate tax — Property held as joint tenants and as tenants by 
the entirety. — Article 22, Regulations 68 and 70, amended. 
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TREASURY DEPARTMENT. 
OFFICE OF COMMISSIONER OF INTERNAL REVENUEq 

1trashington, D. C. 
To Collectors of Internal Revenue and Other's Concerned: 

Article Bo of' Regulations 08 and 70 is hereby amended by adding 
thereto the following sentence: 

The statute applies only to joint ownerships based on the right of survivorship 
and created subsequent to September 8, 1916. 

D. H. BLAIR, 
Commissioner of Internal Revenue. 

Approved Xovember 93, 1928. 
A. W. MEI, I. oN, 

Secretary of the Treasury. 

TITLE III. PART I. — ESTATE TAX. (1924)' 

CREDITS AGAINST ESTATE TAX. 

REGULATIGNs 67, ARTIcLE 9(a): Credit for 
estate, inheritance, legacy, or succession 
taxes. 

VII — 41-8941 
T. D. 422$ 

ESTATE TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

Csanrr AGAINST TAX — STATE INHERITANCE TAx — CoxsrrrurloN- 
ALITY. 

The tax imposed by subdivision (a) of section 801 of the Reve- 
nue Act of. 1924 is in no part unconstitutional by reason of sub- 
division (b), which provides that the tax imposed by subdivision 
(a) shall be credited with the amount of any inheritance tax, not 
in excess of 25 per cent of the Federal estate tax, which is paid 
to any State in respect to any property included in the gross estate. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER ol' INTERNAL REVENUE) 

W'ashing ton, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

The following decision of the Court of Claims of the United 
States, in the case of John C. Rouse, Executor of the )Vill of William 
C. Rouse, v. The United States, is published for the information of 
internal revenue OKcers and others concerned. 

Approved Septelnber 99, 
A. W. MEI, I, oN, 

Secretary of the 
97229' — 29 — 24 

D H BLAIR' 
Commissioner of Internal Revenue. 

1M8. 

Treasury. 
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COIIRT OF CLAIIfs oF THE UNITEn STETEs. 

john g, Itoese, Egeegtor of the Witt of Wittiam C. Ro(tee, v, 2 he United States. 

[May 28, 1928. ] 

OPINION, 

GaaHAM, Judge, delivered the opinion of the court. 
The plaintiff as an executor made a return for Federal estate tax in tbe 

manner prescribed by the Commissioner of Internal Revenue. The details 
as to the assessments and payments are set forth in the findings. 

Section 801 of the Revenue Act of 1924 (48 Stat. , 808) is the section of the 
statutes involved and is quoted below. ' 

Subdivision (a) was amended by section 822 of the Revenue Act, of 1926. 
reducing the graduated percentages of the net estate retroactivelv, as of June 
2, 1924. 

The plaintiff claimed a deduction of 25 per cent of the tax, althou, h he had 
paid no estate, inheritance, legacy, or succession tax in any State, Territory, 
or the District of Columbia. The Commissioner disallowed this deduction and 
assessed him for the full amount of the tax provided in the statute. Tbe 
plaintiK rests his case here upon the ground that the said Act is unconsti- 
tutional. He states his contention as follows: 

"This so-called estate tax, to the extent of 25 per cent (the excess over 75 
per cent) of the amount mentioned in subdivision 801(a), is unconstitutional, 
because to this extent (1) it is a tax, not on the transfer of estates but on the 
taxbig powers of the several States, and a tax or penalty on the exercise and 
nonexercise of such powers, and (2) it is contrary to the provision of Article I, 
section 8, of the Constitution that ' all duties, imposts, and exc'ses shall be uni. 
form throu "bout the Urited States. ' " 

The principles controlling here were settled in the cases of rYeiii York Tritst Co. 
v. Eianer (256 U. S. , 845, 849) and Etoridu v. tlfellon (278 U. S. , 12). The latter 
ease expressly held constitutional a corresponding section of the Revenue A. ct of 
1926, except for the difference in the increase of the credit for estate taxes from 
25 to 80 per cent, and which is ident;cal with section 801 of the Revenue Act of 
1924 under consideration here. 

The Act here is uniform in its operation, as the rule of. liability is the same 
in all parts of the United States. If in the case of individual residents of 
different States it results in inequalities it is not due to the Act, but to the 
inequalities created by the action of the State authorities either in the kind of 
estate tax act established or the failure to establish one. It is in no sense a re- 
striction on the exercise or nonexercise of the taxing powers of the State. Any 
State can pass any sort of an estate tax it pleases or r. . frain frona doing so. 
There are no restrictions. The Act does not apply to the States but to individua's. 
Had it allowed no deduction, there could have been no question in regard to its 
constitutionality. It was an Act passed in the exercise of the constitutional 
power of Con ress to levy and collect the tax, and it has been repeatedly held 
that such an Act can not be nullified or set aside by any statute of a State, and 
that where the two come in conflict, tbe latter must give way. 

The power to levy and collect taxes is a vital and necessary part of sover- 
eignty. No government can exist without its exercise. It is a power, where 
granted by the Constitution to the Federal Government, which can not be 
interfered with or nullified by any act of the States. But, as stated, this Act 
does not interfere in any way with State statutes. This court has on several 
occasions in somewhat similar cases upheld this principle. See Steedmun et al. 

' Sxc. 301. (a) In lieu of the tsx imposed by Title IV of the Revenue Act of 1921, a tax 
equal to the sum of the following percentages of the value of the net estate (determined 
as provided in section 3031 is hereby imposed upon the transfer of the net estuie of 
every decedent dying after the enactnient of this Act, whether a resident or nonresident 
of the United States: 

(b) The tax imposed by this section shall be credited with the Amount of:iiiy estate, 
inheritance, le acy, or succession taxes actually paid to any State or Territory, or 
District of Co!umbla, in respect of any property included in the gross estate. The credit 
allowed by this subdivision shall not exceeil 29 per centum' of thc tax imposed by 
section. 
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v. r nited &S'(ates (63 C. Cl-. . 226, 238 [T. D. 4049, C. B. VI — 2, 342] ) and AMridye 
v. Z nitro Btates, decided, Tanuary 16, 1928. 

In the l;orida ca. e, supra, the couri said: 
"&' mgre. s can not accommodate its legislation to the confiicting or dissimilar 

laws of the several States nor control the diverse conditions to be found in the 
various States which necessarily work unlike results from the enforcement of 
the . arne tax. " 

The petition should be dismissed, and it is so ordered. 

TITLE III. PART II. — GIFT TAX. (1924) 

DEDUCTIONS — PROPERTY PREVIOUSLY TAXED. 

REoun. nzoNs 67, AR1zorE 16: Property acquired 
in exchange. 

VII — 29 — 8S12 
T. D. 41(4 

Article 16, Regulations 67, amended. 

TREAS os DEPARTDIEXT. 
OFFtoE oF COM~rts. -IOXER OF IXTERXAE R. vEXEF. 

% ashi, nvton, D. C. 
To Collectors of Interna/ Eevenue onii Others Concerned: 

Article 16, Regulations 67, relating to the gift tax, is atnended to 
read as follows: 

ART. 16. Property acquired ia ezcaanye. — The deduction for substituted prop- 
erty is not limited to property acquired bv a single exchange of property received 
from the prior donor or the decedent but extends to substituted property ac- 
quired by the process of exchange, whether through the medium of money or 
otherwise, irrespective of the number of conversions involved, including the pro- 
ceeds of the sale or other disposition of property so received or acquired, as 
wefi as property acquired by purchase with the proceeds of the sale or other 
disposition of such propertv so lon as such proceeds can be conclusively identi- 
fied as such and clearly traced to the property originally so received. 

The donor must describe and fully identify both the property ori inallv re- 
ceived from the prior donor or the decedent and the substituted property for 
which deduction is claimed, gii ing the date and stating the nature of the trans- 
action by which the substituted property was acquired. together with the name 
and address of the transferee. If the transaction vvas evidenced bv written 
instrument of public record, precise reference to such record must be made. and 
if by instrument not of record, a verified copy thereof must be supplied. If 
there was no written instrument, there must be furnished the affidavir of one or 
more pcr. ons havin personal knowledge of the matter, setting forth the facts 
in connection therewith. 

H. F. 4IzRzs, 
Acting Comms&st'oner of Interne/ Revenge. 

Approved July 7, 192S. 
A. 9 . NEIL, ox, 

Secretary of the Treasury. 
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TITLE IV. — ESTATE TAX. (1921) 

GROSS ESTATE — DOWER AND CURTESY. 

REGULATIoNs 63y ARTIOLE 16: Dower and curtesy. VII — 46 — 8968 
T. D. 4060 

ESTATE TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

GRoss FisTATF~WIDow s STATUTQRY INTKREsT — NEBRAsKA~oN- 
STITUTIONALITY. 

The value of the interest of a widow in the estate of her deceased 
husband created by a statute of Nebraska in lieu of dower should 
be included in the value of the gross estate under secti'on 402 of the 
Revenue Act of 1921. The Federal estate tax on the transfer of 
such interest is constitutional. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE~ 

Washington, D. C. 
To Collectors of Internal Eevenue and Others Concerned: 

The following decision of the Court of Claims of the United States. 
in the case of cVels 8. Xyberg, as Ad'ministrator of the Estate of Peter 
Bergman, v. The United 8tates, is published for the information of 
internal revenue OScers and others concerned. 

D. H. BLAIR, 
Cotnmissioner of Internal revenue. 

Approved October 10, 1M8. 
A. . W. MELLON' 

Secretary of the TreasurrI. 

CoURT' OF CLAIMS OF TIIE UNITzo STATEs. 

Nels S. Ngberg, as Administrator of the Estate of Peter Bergman, v. The 
United 8tates. 

[June 18, 1928. ] 

OPINION 

Moss, Judge, delivered the opinion of the court. 
peter Bergman died intestate and without issue in the State of Nebraska, 

leaving surviviug him a widowly, Mary Bergman, and certa. in collateral kindred. 
His estate consisted of both real and personal property. Letters of admin- 
istration were issued to plaintiff, Nels S. Nyberg, who in due time filed an 
estate tax retuim, which included the value of all property, real and personal, 
left by the decedent, and paid the tax shosvn to be due, $14, 692. 30. Upon audit 
aiid reviesv the Commissioner of Internal Revenue determined the gross value 
of the estate to be $549, 157. 16, the net estate $472, 022. 04, and the total tax 
$14, 821. 32, making an additional tax of $129. 03, which was paid by plaintiff. 
On December 15, 1926, plaintiff filed a claim for refund, based on the grounds, 
(1) that the value of the interest of the widow, and (2) the value of the home- 
stead should not have been included in the gross estate. The Commissioner 
rejected the first contention and allowed the second in the sum of $110. 98. The 
question for determination is whether or not the value of the interest of the 
widow, Mary Bergman, in hcr husband's estate should be included in his gross 
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estate for estate tax purposes. The question involved is controlled by sec- 
tions 402 and 408 of the Revenue Act of 1921 (42 Stat. , 27+), the applicable 
portions of which are as fnllows: 

"SEc. 40'2. That the value of the gross estate of the decedent shall be de- 
termined by including the value at the time of his death of ali property, real 
or personal, tangible or intan ible, wherever situated- 

"(a) To the extent of the interest therein of the decedent at the time of his 
death which after his death is subject to the payment of the charges a ainst 
his estate and the expenses of its administratiou and is subject to distribution 
as part of his estate; 

"(b) To the extent of any interest therein of the surviving spouse, existing 
at the time of the decedent's death as dower, curtesy, or by virtue of a statute 
creating an estate in lieu of dower or curtesy; 

Section 408 of the Revenue Act of 1921 provides, in part, as follows: 
"That for the purpose of the tax the value of the net estate shall be de- 

termined— 
"(a) In the case of a resident, by deducting from the value of the gross 

estate— 
"(1) Such amounts for funeral expenses, administration expenses, claims 

against the estate, unpaid mortgages upon, or any indebtedness in respect to, 
propertv, " * *, losses incurred during the settlement of the estate aris- 
ing from fires, storms, shipwreck, or other casualtv, or from theft, when such 
losses are not compensated for by iusurance or otherwise, and such amounts 
reasonably required and actually expended for the support during the settle- 
ment of the estate of those dependent upon the decedent, as are allowed by 
the laws of the jurisdiction, whether within or without the United States, 
under which the estate is being administered, but not including any income 
taxes upon income received after the death of the decedeut, or any estate, 
succession, legacy, or inheritance taxes; 

Dower and curtesy in the State of Nebraska were abolished by statute. In 
lieu thereof the Nebraska statute on the subject, section 1220 of the Compiled 
Statutes of Nebraska, in mul. -ing provisiou for the descent of real property 
when the husband or wife survive, provides that subject to his or her debts, 
and the rights of homestead, such property shall de, cond "one-half to the hus- 
band or wife, if there be no children nor the issue of any deceased child or 
children, surviving. ' It is the contention of plaintiff that the "interest" of 
the widow in the property of the decedent existing at the time of the de- 
cedent's death was in the nature of a vested estate, or, as described in plain- 
tiff's brief, a vested ownership, according to the laws of the Srate of Nebraska, 
and that such property did not come to her through the death of her husband 
either by inheritance or as a distributive share in his estate, and that the 
effect of the inclusion of such an interest in the gross estate of the decedent 
is to authorize a direct tax, and is, therefore, an unconstitutional exercise of 
the taxing powers of the Government. We are unable to agree with this 
contention. 

The "interest" of the widow, Mary Bergman, in the real property of her hus- 
band, was an interest created by statute in lieu of dower. Under section 1220 of 
the Nebraska statute, real estate of which the deceased is seized at the time of 
his death passes by descent, subject to his or her debts. I. pnn the decease of the 
husband, if his personal property i. not sutficient for the payntent of the 
family allowance, debts, funeral charges, and expenses of admiuistration, any 
part, or all, of the real estate may be sold, and the proceeds applied to those 
purposes. If there is a residue, and only in that event, the statute provides 
that it "shall descend" to designated beneficiaries. It is at no time during 
the life of the husband a vested estate or a vested . ownership. It mill be seen 
at once that this interest does not have the certainty of the ri ht of do~er of 
which the wife may not be deprived, except by her own express consent. Sec- 
tion 402(a), above quoted, mentions three conditions for determining the 
character of the property, the value of which should be included in the gross 
estate, (I) that it be subject to the payment of the debts of the decedent; 
(2) that it be subject to the payment of administration expenses; (8) that 
it be subject to distribution. The property under cliscussion was subject to 
each of these conditions. Under section 1222 of the Nebraska statute:, which 
deals with the distribution of personal property, it is provided in the sixth 
clause thereof, "The residue, if any, of the personal estate shall be distributed 
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in the same proportions to the same persons as prescribed for the descent of 
real estate. " [Our italics. ] The property in question passed to the widow 

as a distributee. Under the Nebraska statute, the "interest" of Mary Berg- 
man was a mere right to inherit. The tax under consideration is not a tax on 

property. It is an excise tax imposed on the transfer of the "net estate" of 
the decedent. In arriving at the "net estate" for the purpose of computing 
the tax, Congress deemed it proper to include in the gross estate the value 
of all property, real or personal, tangible or intangible, including in specific 
terms any interest, of the surviving spouse in any of said property, and, re- 

sortin a ain to specific terms, "as dower, curtesy, or Liy virtue of a statute 
creating an estate in lieu of dower or curtesy. " The constitutionality of this 
statute is well established in a long line of cases, in which the general prin- 
ciples which must control the decision in this case, have been considered. See 
New I'ork Trust t"o. v. Eisner (256 U. S. , 345 [T. D. 3267]); Edwards v. Rlo- 

euin (264 U. S. , 61 [T. D. 3584, C. B. III — 1, 479]); United, States v. Robbins 
(269 U. S. , 315 [T. D. 3817, G. B. V — 1, 188]). Nunierous other cases might be 
cited. 

Plaintiff depends chiefiy on Erick v. Lewellyn (298 Fed. , 803 [T. D. 3715, G. 
B. IV — 1, 322]); ]tfunroe v. United States (10 Fed. (2d), 230); Strakan v. 
Wayne (93 Neb. , 828; 142 N. W. , 678). In the Frick ease it ivas sought to 
impose the estate tax upon life insurance taken out by the decedent payable to 
his wife and daughter. The value of these policies, in excess of $40, 000, under 
a provision of the statute now being considered had been included in the gross 
estate. The court properly held that the right of the beneficiaries did not 
spring from tbe death of the testator, but arose from the contracts of insurauce, 
and that the provision in question was, in effect, the levying of. a direct tax, 
and was therefore unconstitutional. The distinction between that case and the 
instant case is too obvious to require discussion. The decision in the Munroe 
case supports plaintiff's contention that the tax under consideration is a direct 
tax. This decision is, however, contrary to the principles announced by the 
United States Supreme Court in the decisions above cited, and in others not 
enumerated. It is stated in plaintiff's brief that the writ of error in this case 
was dismissed on motion of the Solicitor General. It is explained in defend- 
ant's brief that the Government inadvertently prosecuted a direct appeal to the 
United States Supreme Court, v"hen the case should have been appealed to the 
Circuit Court of Appeals, and for this reason the appeal had to be dismissed. 
In the Strahan case the court construed the Nebraska iuberitance tax law and 
held that the interest of a surviving spouse is not taxable under that law. 
While it announced certain rules as to the nature of the right of a surv)ving 
spouse, no question was involved as to the authority of Congress to include m 
the gross estate the value of an interest ivhich is distributed to the surviving 
spouse out of the estate of the deceased. If, however, this decision could 
properly be construed as sustaining plaintiff's contention, it is, like the Munroe 
case, out of harmony with the rulings of the United States Supreme Court, aud 
has no binding force on this court. 

For the reasons hereinabove set forth, the court is of the opinion that the 
interest of the ividow, Mary Bergman, in the estate of her deceased husband, 
Peter Bergman, was properly included in the gross estate of said decedent. 
The petition will be dismissed, and it is so adjudged and ordered. 

GazzN, Judge, concurring: The contention on behalf of plaintiff concisely 
stated is that in Nebraska tbe wife is the owner in common with her husband 
of the property ivhich but for her marriage would be his alone, and his death 
merely extinguishes his right in the portion thereof which is then set apart to 
lier. It is therefore insisted that her distributive share is not covered by the 
Federal estate tax, and if it is, the tax to that extent is a direct tax, and is 
unconstitutional and void. In support of this claim of ownership in the wife 
which is repeatedly made in the argument on behalf of plaintiff, a decision 
of the Nebraska court is cited wliich is claimed to be controlling and binding 
upon this court. 

That the Federal courts are not always bound by the construction of a State 
statute made by the Supreme Court of the State in which such a statute was 
enacted would seem to follow from the decision in the case of Eurk-Waggoner 
0 l Association v. Hopkins (269 U. S. , 110 [T. D. 3582, C. B. III — 1, 1]). Con- 
ceding, however, as I think we should, that a rule of property announced by a 
State court in construing a statute of its State must be folloived by the Federal 
court in such a case as the one at bar, there still remains much inore to be. con- 
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sidered. It is sometimes ddiicult to determine what the State courts have 
actually held, for the reason that the language of the opinion considered may 
not be clear, or it may appear that implications drav-n from it appear to be in 
convict with other decisions of the same court and the law as universally 
accepted in the State where the opinion is rendered. Even irhen a conclusion 
is reached as to u hat the State court has held, it becomes necessary to consider 
whether it has any application to the case which is under consideration by the 
Federal court. 

Such is the situation with reference to the decision of the Nebraska Supreme 
Court in the case of the Estate of Strahan (93 N b. , 828), upou which plaintiff's 
ease is based and which the United States District Court for the Distric' of 
Nebraska cited as an authority in the case of jfunroe r. U»ited Sta4e8 (10 Fed. 
(2d), 230), a case which was not reviewed by the Supreme Court for the reason 
that counsel for the Government mistook the remedy. 

The report of the Strahan ease discloses a very peculiar record. Tbe que- 
tion in the case to be determinecl by the Nebraska court was whether the statutes 
of that State imposed an inheritauce tax on the distributive share which the 
widow received out of the estate of her husband upon his death. AVhat is 
sometimes referred to as the majority opinion of the court held that her share 
was not subject to such a tax, reversing the lower court. Another judge dis- 
sented entirely; a third did not sit; a fourth judge (Sedgwic'-) concurred in 
the result but construed the Nebraska statute and said that, "Under this act 

the surviving spouse 'succeeds' to the rights v. hich the statute gives 
in the property that was held in tbe usmc of the decedent. " basing this state- 
ment upon the title of the act, which was "An act to provide for succession to 
the estates of decedents and. to repeal (sections named). " If this be a correct 
construction of the Nebraska law, it would seem to need no argument to show 
that the decision does not support plaintiff's case; although in the same opinion 
it is beld, concurring with what is called the nmjority opiniou, that the inherit- 
ance tax law of Nebraska does not apply to the widow's interest. The remain- 
ing judge dissented expressly from the majority opinion in so far as it held that 
personal property of the estate was not subject to an inheritance tax and dis- 
sented also with the argument made in the concurring opinion that the iuherit- 
ance tax should not apply to property acquired by succession. His opinion 
also states (referring to Nebraska statutes): 

"The inheritance tax law makes all property taxable 'which shall pass by 
will or by the intestate laws of this State. ' The successiou law of ISOI is in- 
dul&itably ' the intestate law of this State. ' In fact. it is now the ouly intestate 
law there is in this State, and is clearly included within the terms of the taxing 
statute. " 

No opinion was expressed by him as to the effect of the statute on real estate 
other than as contained in the quotation abore set forth. It is obvious that the 
opinion last referred to is an authority for the application of the Federal tax 
instead of against it. 

All that can be asceitained from the coniiicting opinion iu this case is that 
two judges concurred in holding that the Nebraska inheritance law did not apply 
to the ividow's distributive share. As this conclusion was reached from the 
application of different and inconsistent principles, I am unable to understand 
how it can be said that the Supreme Court of Nebraska has laid down a rule 
of property which must be followed in the ease at bar; and if it did, I mould 
ask from which opinion the rule is taken, and what the rule is. 

An examination of the Straban ease shows that in none of these coniiicting 
opinions is it held that the ownership of the property distributed to the widow 
existed in her prior to the death of her husband. On the contrary, in both 
the State and Federal cases from Nebraska which are relied upon by plaintiff 
her right is spoken of as "inchoate. ' In other words, she had nothing but an 
expectancy. Some reliance has been placed on a statement in vvhat is called 
the majority opinion that the "effect of the Nei&raska decedent laiv" is practi- 
cally the same as that where comn&unity property prevails. This may be 
true so far as exemptions from State inheritance taxes are concerned. So also 
it is said in the same opinion that the interest of the wife is similar to that of 
a "silent partuer. " Similar it may be in some respects. but as Nebraska 
courts have beld and still hold that the husband is not mere agent or partner, 
these loose expressions aught not to be interpreted as meaning that the husband 
is either an a ent for, or a partner of, his ivife iu regard to the property which 
may subsequ& ntly be distributed to her by reason of his dcati&. 
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In i. he concurring opinion by Judge Sedgwick it is also said «The policy 
our law, as developed by legislation from time to time, has been more and mo 
to place husband alld wife upon ail equality as to their propertv, aiid to 
each as interested in the property held in the name of either" I ut this is 
far from sajiug that actual ownership existed as it does in the case wh~~e prop 
erty is held in common. In fact, the same opinion says that "Under this act 
the husband and wife are placed upon an exact equality as to th rights of each 
in the property of tke other" [italics mine], which is equivalent to saying that 
property allotted the wife was not hers, but was owned by her husband up to 
his death. This construction accords with the words of the Nebraska statute, 
which as recited therein applies to "real estate of which the deceased is 8eizeC 
at the time of his death" [italics mine], and also says that such property "shall 
descend" to designated beneffciaries, and provides for the distribution of the 
personal property. That the husband can not deprive the wife of her interest 
by will is immaterial. This is true as to the dower right which the Nebraska 
statute abolislied and which is still prevalent in many States, and this dower, 
like the rights conferred by the Nebraska statute, is transmitted by operation 
of law and not by any act of the decedent. Further on in this opinion the 
effect of the transfer of the husband's property at his death by "operation of 
law" will be considered. Enough has, I think, been presented to show that the 
Strahan case does not support plaintiff's contention. A later case is cited by 
counsel for plaintiff as atnrmin ~ the Strahan case, but an examination of the 
opinion therein shows that the subject in controversy in the case is quite dif- 
ierent, and nothing contained in the decision has any application to the case 
at bar. 

Counsel for plainiiff call attention to the fact that the Federal tax is upon 
the transfer of the net estate, and it is argued that this requires a transfer 
bp the clecedent in order that the tax may be applicable, and that as the distribu- 
tive share of the widow came to her by operation of law it is not covered by 
the Federal tax. This argument appears to me to be based upon an entire 
misconception of the Federal estate tax and the principles upon which it is 
based, an error which runs all through the argument of plaintiff. 

In considering this question it ought to be kept in mind that the Federal tax 
is not a tax upon the property, although it is often spoken of as such for the 
reason that the tax is paid out of the estate. In Anom'tton v. Moore (178 U. S. , 
41 [T. D, 120] it is said: 

"Confusion of. thought may arise unless it be always remembered that, funda- 
mentally considered, it is the power to transmit or the transmission or receipt 
of property by death which is the subject levied upon by all death duties. " 

The court also quotes from Hanson's Death Duties the following: 
"What it taxes is not the interest to which some person succeeds on a death, 

but the interest which ceased by reason of the death. " 
Further on in the same case it is also stated that the act of 1864 added a 

duty on the passing of real estate, so that a system prevailed by which there 
was a probate duty charged upon the whole estate, a legacv dui. y upon legacies 
or distributive shares, and a succession duty charged against each interest in 
real property. All through this case inheritance and succession duties as to- 
real property are treated as being on the same footing and all of the taxes 
referred to above are spoken of as being valid and constitutional. 

Conceding for the purposes of the argument that the widow in Nebraska. 
does not take her distributive share by virtue of inheritance but simply by 
operation of law, there can be no question but that the Federal law applies to 
the estate which she received. 

It is true that the Federal law levies a tax "upon the transfer of the net 
estate, " but there can be no claim that there was not a transfer when the widow' 
received her share. The «net estate" is ascertained by taking what is included 
in the "gross estate" and then deducting certain exemptions and allowances. 
In fact, the words «net estate" used in the Federal statute have a special 
meaning very difterent from their ordinary use and are often misunderstood by tliose not skilled in law. It is not the net value of the estate that the decedent 
owned, but a sum made up by subtracting from the "gross estate" these exemp- 
tions and allowances. The «gross estate" likewise has a special meaning given it by the Act and it includes any interest acquired by the sur»viiig spouse 
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existin ~ "at the time of the decedent's death ~ * ~ by virtue of a statute 
creating an e tate in lieu of dower or curtesy. " The statute exl&re-. -ly says: 

'The term ' net estate' means the net estate as determined under the provi- 
sions of section 408. " 

Section 408 provides that the value of the net e=tate shall be determined as 
stated above. 

I%bile the statute imposes a tax only upon the "transfer of the net estate, " 
it should be observed that it does not requite that tbe transfer should be 
made by the decedent. The transfer referred to is unmistakably the "transfer 
or receipt of the property as the result of death. " Tbi" clearly appears from 
the language of the statute in specifyin the items which make up the gross 
estate. &&o reference therein is made to a transfer by the decedent except in 
one separate paragraph applying. to a particular condition. 

If the rule was, as contended on behalf of plaintiff, that the Federal tax does 
not apply to property which was not transferred by the hu. band and passed by 
operation of law, it would lead to some very absurd rc. -nits. In fact, it would 
be easy to avoid the Federal tax entirely by makin ~ no will, in which event 
all of the property ~ould pass by "operation of law. " The part received by the 
children or parents in the estate of the decedent as well as that of collateral 
heirs would all be determined by the law of the domicile of the decedent and a 
tax upon the estate v ould bc futile. Such a principle carries its own refutation. 

Congress in fra&ning the estate tax had other decisions which . u. -tained it. 
In Ne&a York T&. uat Co. v. Eisne& (256 U. S. , 845, 848 [T. D. 8267] ), 1C»o&alton 

v. Maa&'e, supra, is atfirmed, and it is said, quoting in part from that case, that 
it "treated the ' power to transmit or the transmission or receipt of property by 
death' as all standing on the same footing. " In this decision the pr;&ctical and 
historical grounds of this tax were alluded. to, doubtless for the reason that they 
had prevailed for more than a hundred years, and it is said that "upon this 
point a page of history is worth a volume of logic. " 

Surely a "transfer" is included in a "transmission. " That there was a trans- 
mission of the property does not seem to me to admit of discussion. The hus- 
band's ownership — and I think i& clear that he did have an ownership of the 
property subsequently apportioned to his wife — ceased by death and was 
transmitted or transferred to his wife. 

Erick v. Le&cellgn (298 Fed. , 808 [T. D, 8715, C. B. IV — 1, 822]) is cited by 
plaintiif's attorneys as authority for their c& ntention, but in my view it has no 
application to the case now under considerai'ion. 

In the Frick case no property of the decedent passed by reason of his death. 
His death merely matured a contract. for the payment of money — not to his 
estate but to certain beneficiaries. The only connection which his death had 
with the matter was to fix the date at which the insurance policies in question 
matured and the time at which they were payable. 

It seems to me clear that the Federal inheritance tax was especially intended 
and written to cover such ca:es as the one at bar and to meet and avoid the 
objections made to the tax in the argument on behalf of plaintiff. 

There remains only the question arising upon the constitutionality of the 
tax with respect to its admeasurement. Here again the argument for its uncon- 
stitutionality is based upon a misconstruction of the Federal statute. In Neer 
York Trust Co. v. Eisner, supra, it is said "For if the tax attaches to the estate 
before distribution — if it is a tax on the right to transmit, ar an, the transrnissAm, 

at its beginning, obviously it attaches to the whole e. tate except so far as the 
statute sets a limit. ' [Italics mine. ] The whole estate was transferred upon 
the death of the husband, part of it distributed by operation of law, but what is 
there in this that should exclude this part from taxation or prevent its being 
included with the rest of the estate in admeasuring the taxj The value of all 
the property transferred or of any part thereof bears a reasonable relation to 
the admeasurement of the tax. The fact that the widow mav have had some 
interest therein which under the I&", ebraska statute she was liable to lose by 
death or by judicial sale might be a reason for reducing the tax if Congress saw 
fit, but does not prevent this value from being used for the purpose of admeasur- 
ing the tax. If the t &x was upon the property, the rule would be different, but 
it still remains an excise, not upon the property but upon its transmission, and 
every principle that sustains the estate tax in any respect sustains this applica- 
tion of it. 
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GROSS ESTATE — TRANSFERS BY DECEDENT IN HIS LIFETIME- 

RKGULATICNs 68) ARTIcLE 90: Reservation of 
income. 

VII — M — 9840 
T. D. 4183 

Estate tax — Transfers. — Article 20, Regulations 66, amended. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
T'o Collectors of Internal Revenue and Others Concerned: 

Article 90 of Regulations 68 is hereby amended by striking out 
the sixth sentence of its &st paragraph and inserting in lieu thereof 
the following sentence: 

A transfer is taxable in accordance with these principles whether the 
decedent reserved the annuity out of the property transferred or the income 
therefrom. 

H. II'. MIREs, 
Acting Comn)issioner of Int'ernal Revenue. 

Approved July 27) 1998. 
HENRY HERRICK BOND, 

~feting Secretary of the Treasury. 

PROPERTY PASSING KINDER POWER OF APPOINTMENT. 

REGULATICNs 68) ARTIGLE 95: General rules. VII 41 — 8987 
T. D. 4914 

ESTATE TAX — RHVENUE ACT OF IO21 — DECISION OI' COURT. 

Gaoss ESTATE — GENERAL PowER — PowER To APPOINT BY WILL. 
A power given the beneficiary of a trust to appoint the trust 

estate by will is a general power within the meaning of section 
402(e) of the Revenue Act of 1921 and the value of the property 
passing by the exercise of the power should be included in the 
value of the gross estate. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

%'ashington) D. C. 
To Collectors of Internal Revenue Isnd Others Concerned: 

The following decision of the Court of Claims of the United 
States in the case-of Abram 3linis) E'xecutor) a)nd' I)Icier& 3firsIs) 
Executrix') under th'e Rill of Iavinia F. 3finis, deceased, v. The 
United States is published for the information of internal revenue 
OKcers and others concerned. 

D. H. BLAIR) 
Cornvnissioner of Internal Revenue. 

Approved September 95) 1998. 
A. . YV. MELLON) 

Secretary of the Treasury. 
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CoUET oE CLIMB OE THE Ui&ITEn STATEB. 

A'brarn 3finis, Eaeoutor, and 31aria 3finis, Executrix, under the Will of Lavinia 
E. 3fini8, deceased, v. The l. 'nited State8. 

[May 28, 19+. ] 
OPI5IOX. 

Moss, Judge, delivered the opinion of the court. 
Lavinia Florance and Abram Minis before their marriage entered into a 

marriage settlement by the terms of which certain property then held by 
Lavinia Florance, or to be subsequently received by her from her father. was 
conveyed to one Isaac Minis in trust. It was providetl in said settlement that 
Lavinia Florance should have full power to dispose of the whole estate or any 
part of same by will. She died October 12, 1928, leaving a will Ilisposin of 
all her estate, including the property belonging to the marriage settlement 
trust. Her husband had previously died. The executors of the will of Lavinia 
Minis included the trust property in the estate tax return aud paid the tax 
thereon. Thereafter a claim for refund was filed for the recovery of that 
portion of the estai. e tax resulting from the inclusion of the marriage settle- 
ment trust property, which claim was denied. The tax involved here is con- 
trolled by the Revenue A. ct of 1921 (42 Stat. , 278), the applicable provisions 
of which are a. s follows: 

"SEc. 402. That the value of the gross estate of the decedent shall be 
determined by including the value at the time of his death of all property, 
real or personal, tangible or intangible, wherever situated- 

"(e) To the extent of any property passing under a general power of 
appointment exercised by the decedent (1) by will, or (2) by deed executed 
in contemplation of, or intended to talte effect in possession or enjoyment at or 
after, his death, except in case of a bona tide sale for a fair consideration in 
money or money's worth; 

The property covered by the marriage trust was valuetl in the tax return at 
$198, 545, 68, and the tax on same amounted to $19, 126. 52. This action is 
brought I' or the recoverv of that amount. 

It is the contention of plaintiff that the property involvetl was not a part 
of the estate of Lavinia Minis, and, further, that the power of appointment 
contained in the marriage settlement was not. a general povver of appointment 
within the meaning of the statute. 

The estate tax is an excise imposed upon the transfer of the net estate of 
the decedent. An examination of section 402 in its entirety would seenI to 
indicate that it was the purpose of Congress to include in the gross estate 
any interest in property which might otherwise escape the payment of this tax 
on transfers, such as dower or curtsey; transfers made by the decedent in con- 
templation of, or intended to take effect at or after, death, and "(e) To the 
extent of any property passing under a general power of appointment exercised 
by the decedent, (1) by will, or (2) by deed executed in contemplation of, 
or intended to take effect ' * * at or after his death * * *. " Obviously, 
the omission of the latter provision might easily result in the avoidance of 
the tax, to the extent of a practical nullification of the statute. It is not the 
property that is being taxed as a part of the net estate ef the decadent. Con- 
gress has merely said that in measuring the tax on the transfer of the net 
estate, property covered by a general power of appointment shall be included 
in the gross estate. In the case of Fidelity Trust Co. v. 3IOCaughn (1 Fed. 
(2d), 987), while the court correctly held that the power of appointment in 
that case was not a general power, the discussion of the question which we 
are now considering is interesting and illuminating. It is said in that opinion: 

"The situation is not unusual in which a person may have two kinds of 
property. One is that which is entphatically his own, over which he has full 
dominion, because of his ownership; the other exists in the form of a power, 
which he has the ri ht to exercise over property which does not otherwise 
belong to him, by which power, however, he may assert in practical eQ'ect as 
full dominion over the property as if it belonged to him outright. " 

That is precisely the situation in regard to ihe property in the present case. 
Under the power of unrestricted disposition by will, the decedent had a full 
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dominion over this property as if it had belonged to her outright. The opinion 
in tbe Fidelity Trust case, supra, contained the further declaration of prin- 
ciple: 

"Congress, it is true, ean not cha~ge the law of property in the States. 
It is just as true, however, that no State ean, by declarin the law of property 
to be different from what it is in other jurisdiction, force the hand of Congress 
in respect to how tbe tax shall be admeasured. " 

In United States v. Field (255 U. S. , 267), eitetl by both parties, there was 
involved tbe construction of section 202 of the Revenue Act of 1916, the 
predecessor of section 402 of the Act of 1921, and of a Treasury regulation 
providing that "Property passing under a general power of appointment is to 
be included as a portion of the gross estate of a decedent appointor. " The 
court held that "the interest in question, not having been property of Mrs. 
Fielil at the time of her death, nor subject to distribution as part of her 
estate, was not taxable under clause (a), " but added tbe significan suggestion: 

"It would have been easy for Congress to express a purpose to tax property 
passing under a general power of appointment exercised by' a decedent, had 
such a purpose existed, and none was expressed in the Act under consideration. 
In that of February 24, 1919, which took its place, the section providing how 
the value of the gross estate of the decedent shall be determined contains a 
clause precisely to the point (section 402(e), 40 Stat. , 1097): ' To the extent 
of any property passing under a general power of appointment exercised by 
the decedent (1) by will, or (2) by deed executed in contemplation of, or intended 
to take et'feet in possession or enjoyment at or after, his death. ' " 

It is a logical inference that if paragraph (e) of section 402 had been 
-in existence when the Field case was being considered, the 'court would have 
held that the property covered by the power of appointment should be included 
in the gross estate, although it was not the property of Mrs. Field at the time 
of her death. 

Plaintiffs' contention can not be sustained. The power contained in the 
marriage settlement, and exercised by the decedent, was a gereral power of 
appointment, and the property covered by said power was properly included 
in the gross estate of decedent. Whittock. -Rose v. t)fcUaitghn, (21 Fed. (2d), 164 
[T. D. 4095, C. B. VI — 2, 356]) is directly in point. The petition will be 
dismissed, and it is so adjudged. 

TITI E IV. — ESTATE TAX. (1918) 

TRANSFER BY DECEDENT IN HIS LIFETIME. 

REGULATIDNs 87) ARTIcLE 98: Nature of transfer. VII — 99 — 8818 
T. D. 4178 

ESTATE TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

GIFT INTER VIvos — SmcK — DzzzvEsv. 
Q'here a decedent segregates from his stock a certain number of 

shares, indorses them to his son, and replaces them in his safety 
box in an envelope attached to which is his statement that the stock 
belongs to his son, and the son takes no physical possession of the 
stock, not knowing before his father's death of his father's intention 
to make such a gift, the gift is incomplete for want of a delivery 
and the value of the stock should be included in determining the 
value of the gross estate under section 402 of the Revenue Aet 
of 1918. 

TREASURV DEPARTMENT 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

Washington, D. C. 
2'o C'oPectors of In tet nal Eei enue am' Others Concerned': 

The following decision of the Court of Claims of the United States, 
in the case of John A. 8ieer et ass. , Executors of the Last Wig of 
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%'illiam ri. Jones, Deceased, v. The UnitecE States, is published for 
the information of internal revenue oScers and others concerned. 

H. F. MIRzs, 
Acting Commissioner of Internal Revenue. 

Approved July 10, 1998. 
0. L. MIr. r, s, 

ricting Secretary of the Treasury. 

CQURT oF CLEIMs OF 'rHE UNITED STATE8. 

J'ohn A. SR'er, Thomas A. Jones, and Warren Gitrnan Jones, Executors of Qe 
Last Will of Wiltiasn A. Zones, deceased, v. The United States. 

[April 16, 1928. ] 

OPINION, 

BOOTH, Judge, delivered the opinion of the court. 
This is an estate tax case. The plaintiffs seek to recover $11, 223. 62 levied 

and collected by the Commissioner of Internal Revenue from the plaintiffs, 
executors of the estate of William A. Zones, deceased. The facts, about which 
there is no important dispute, involve the primary question of a gift inter 
minos. The decedent, William A. Jones, was president and owner of 800 of the 
1, 000 outstanding shares of the capital stock of the William A. Jones Foundry 
A Machine Co. , an Illinois corporation, Mr. Jones resided at La Porte, Ind. , 
and died there on May 30, 1921. The claim is now made that on Thanksgiving 
Day, 1920, Mr. Jones gave to his son, Warren Zones, 288 shares of stock in the 
above corporation of the value of $176, 472. The executors of the estate did 
not include in their returns for the estate tax the value of said shares. The 
Commissioner, after audit and 'review, did include the amount as part of de- 
cedent's estate, and assessed an additional tax thereon of the amount claimed 
in this case. No jurisdictional questions are involved. 

The findings disclose that the decedent continued the active and dominating 
figure in the corporation up to about 1915. He was anxious to have his son, 
Warren Jones, succeed him, and was doing all he could to arouse the son' s 
interest in the business, as well as test his capacity to take it over. He assured 
the son that if he successfully managed affairs it was his intention to give him 
a substantial interest in the business prior to his death and a controlling 
interest therein after that event. The son did succeed. The father made his 
last will in 1916 and bequeathed to the son 599 shares of stock in the corpora- 
tion. This legacy, with the addition of 1 share then owned by the son, gave 
him 600 shares, more than a majority of the stock. 

On Thanksgiving Day, 1920, sonIe four years after the date of decetlent's 
will, the decedent called upon his attorney and requested him to accompany 
decedent to a bank where he kept his safety deposit box wherein all his stock 
holdings in the corporation were contained, stating at the time that he was on 
the point of leaving for Florida and "wished to attend to transferring the stock 
to Warren. " The Ilecedent's lawyer segregated from his stock 288 shares 
thereof, and by the direction of the decedent indorsed the same over to his son, 
Warren. The decedent signed each indorsement. Thereafter the 288 shares 
were placed in a. separate envelope, upon Ivhich, on a separate piece of paper 
attached to the envelope by rubber~, the lawver wrote the following: "288 
sh:ires of stock belonging to Warreu Jones. " This indorsement the decedent 
also signed. The package was then replaced 'in the decedent's safety box and 
rem;iined therein until his death. The lawyer retained a key to the box and 
it was available for use to Warren Jones. The lawyer knew no more of the 
transaction until the time came for the settlement of decedent's estate. Warren 
Zones did not take physical possession of the stock and no claim is made that 
he was preseiit when the alleged gift wa~ made. He did know of his father' s 
intention to make such a gift and claimed only a total of 599 shares of Stock, 
311 from the estate and 288 from this alleged gift. 
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The plaintiffs insist that the gift was complete; that delivery' was 
either actually or constructively. The~e is a manifest intent to make at som 
time a gift of the stock to the son, but more than intent is essential to corn 

pe 1 te the transaction. The difficulty is one of delivery. At once from the record 
we are faced with the proposition of title, i. e. , transfer of title. The - oc 
certiffcates, though segregated from others, never changed location. There 
was no time subsequent to the alleged transfer when the son may be said to 
have had dominion over them. As a matter of fact, the son seems to have been 

wholly ignorant of 1~hat did take place. It is evident that the fa. ther under the 
existing conditions retained the stock in his possession and might have sold it. 
If a question of ownership of the stock had developed between the father aml 

son during the continuance of tlie status qao, the father undoubtedly would 

have been declared the owner; so that as between the parties we have little 
doubt that the gift was incomplete. The testimony of the attorney precludes 
the possibility of sustaining a contention that he accepted delivery of the stock 
as trustee for the donee. He was acting for the donor, and gave himself no 
concern whatever over the transaction after its completion at the bank. 

The cases cited by the plaintiifs do not depart from the axiomatic rule as 
to the essentials of a gift tiiter ntvo8. They each one disclose clearly a delivery 
either to the clonee, or some one actin for hi1n. As stated in the brief: 
"Where the donor intended to give the bonds to the donee and placed within 
the power of the donee to obtain them and where the donee does in fact obtain 
them there is sufflcient delivery. " (Citing JInin v. Gregory, 168 Fed. , 641. ) 

Unfortunately for the plaintiiTs the douce in this case did not receive by 
delivery the key to the donor's safety deposit box, as illustrated in the case 
of Eagemenn v. Eagenmnn (204 Ill. , 378). 

We do not think it necessary to continue the discussion. It is an easy 
and far from cumbersome matter to make a valid gift of certificates of stock- 
one free from doubt and leaving no ave1iue open for adverse contentions. The 
donor in this case was a man of lar e business experience. he knew how 
to transfer corporate stock, and he and his son were upon amicable relations, 
and no reason appears of record why a. departure from such a course v;as 
adopted. If the donor did not intend to retain dominion over the stock, and 
keep within his power the reserved right to exercise ownership over it if 
occasion demanded, he should have given it to the son outright aud not resort 
to unusual and obscure means which serve only to becloud the transaction and 
throw it open to injection of questions of doubt and conjecture. 

Th tax was assessed under section 402 of the Revenue Act of 1918 (40 
Stat. , 1057, 1097). This section and pettinent subdivisions read as follows: 

"That the value of the gross estate of the decedent shall be determined by 
including the value at the time of his death of all property, real or personal, 
tangible or intangible, wherever situated- 

"(a) To the extent of the interest therein of the decedent at the time of 
his death which after his death is subject to the payment of the charges against 
his estate and the expenses of its administration and is subject to distribution 
as part of his estate; 

"(c) To the extent of any interest therein of which the decedent has at any 
time made u transfer, * ~ * in contemplation of or intended to take effect 
in possession or enjoyment at or after his death ~ * ~ except in case of a 
bona ffde sale for a fair consideration in money or money's worth. Any 
transfer of a. material part of his property in the nature of a ffnal disposition 
or distribution thereof, made by the decedent within two years prior to his 
death without such a consideration, shall, unless shown to the 'contrary, be 
deemed to have been made in contemplation of death within the meaning of 
this title; 

The defendant raises the additional question of a transfer in contemplation 
of or intended to taLe effect in possession and enjoyment after death. The 
donor was at the time of the gift ir. somewhat the same situation as to his 
health which had prevailed for many years. He did not contemplate im- 
mediate demise; and in view of the terms of his will it would seem that the 
transa. ction was an arrangement of stock certificates in such a way that he 
might, if so inclined, complete it before his death, and thus accelerate 
portion of the legacy left to the son in'his wilH. In any event, the donee would 
receive the gift either through the wil). or prior to the donor's death. 

The petition will be dismissed. It is so ordered. 



[Reg. 3?(1921), Art. 30. 

PROPERTY PASSING UNDER POWER OF APPOINTAIZNT. 

REOULATIONS 37(1921), ARTIOI. E 30: General 
rules. 

I. II — 4o-3986 
T. D. 4239 

ESTATE TAX — REVENUE ACT OF 1918 — DECISION OF COI RT. 

GRoss ERTAT~ENKRAL PowER oF APPOINTMENT — LIFE BENEFI- 
OIARY's PowER To APPoIvT INcoME AND PRINcIPAL. 

A power exercisable by deed or will given a life beneficiary of 
a trust to appoint without restriction as to beneficiaries the income 
accruing after her death and the principal after the termination 
of the trust is a general power of appointment within the meaning 
of section 402(e) of the Revenue Act of 1918 and the value of the 
property p;Lssing by the donee's exercise of the power by will is 
properly included in thc value of the donee's gross estate. 

TREASURY' DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE~ 

Washington, D. C. 
To CoÃectors of Internal Revenue and Others Concerned': 

The following decision of the District Court of the United States 
for th Eastern District of Pennsylvania, in the case of Fideltty- 
Phiiadelphia Trust Co. , Executor of theft'ill of Therese L. Coles, 
Deceased, v. Blakely D. 3fcCastghn, Fmvnerly Collector of Internal 
Revenue for the first Dzstrict of PennsLIfvania, is published for the 
information of internal revenue officers and others concerned. 

D. H. BLAIR, 
Commissioner of Internal Revenue. 

Approved October 27, 1928. 
A. W. MELLON~ 

8eoretary of the T'reasury. 

DISTRIOT CoURT OF TELE UNITED STATER FoR TILE EARTERN DIsTRIcT oF 
PENNSYLVANIA. 

Fidelity-Philadelphia Trust Co. , Evecutor of the Will of Therese I. Cnles, 
Deceased, v. Btakely D. JfcCauyhn, Forraerly Collector of I@terna/ Revenue 
for the First District of Pennsylvania. 

I 

[June 20, 1928. ] 

UPI NIOiV. 

This is an action for the recovery of a portion of an inheritance tax paid 
under protest. It is now before the court upon a statutory demurrer to the 
plaiLititf's statement of claim. The admitted facts are concisely and accurately 
sununarized by the plaintiit as follows: 

John C. Bullitt, a citizen and resident of Pennsylvania, died in 1902. By 
his will he created a trust for the benefit of his seven children, among them 
bein ~ Therese L. Coles, which trust. was to endure throughout the lives of all 
of his grandchildren then in being and for 21 years thereafter. The fifteenth 
and sixteenth articles of his will vested certain powers of appointment in the 
seven children. There Ivas some uncertainty as to the interpretation of these 
articles. The matter came up in the Orphans' Court of Philadelphia County 
in Bullitt's Estate No. 2 (24 D. R. , 224). That court construed the said 
articles to vest in the seven children posvers of appointment of the following 
characi. er: 

1, Ii, "a&h child was given power to appoint one-seventh of ihe entire estate. 
2, The power could be exercised either by deed or will. 
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8. As to income, the disposition thereof could take effect in possession o»y 
upon the death of the donee. 

4. As to the principal, the disposition thereof could take effect in possession 
only ai, the tern;ination of the trust. 

5. Anticipation by sale or alienation in possession of either income or 
principal was expressly prohibited each donee during his &&r her life. 

Therese L. Coles, a citizen and resident of Pennsylvania, died on Decembei. 

2G, 1922, aml, eliminating certain irrelevant alternative provisions, she exercised 
the powers of appointment conferred by her father's will as follows: 

1. The income of the trust, to her grauddaughter, Elizabeth Therese Tyler, 
for life, and thereafter to the pers&&n that grandchild should appoint by will. 

2. The p&incipal to such persons as her granddaughte&, Elizabeth Therese 
Tyler, should by will appoint, to take effect at the termination of the trust. 

Because of this exercise of the power of appointment, the United States 
collector of interual revenue at Philadelphia included a one-seventh portion 
of John C. Bullitt's trust estate in the gross estate of Therese L. Coles, and 
assessed a tax measured thereby upon the latter's executor under the authority 
of section 402(e) of the Act of 1919, which reads as follows: 

"SEc. 402. That the value of the gross estate of the decedeut shall be deter- 
mined by including the value at the time of his death of all property, real or 
personal, tan, ible or i~tangible, wherever situated- 

"(e) To the extent of any property passing under a general power of ap. 
pointment exercised by the decedent v * " by will, 

Thercse L. Coles's executor paid the taxes so assessed under protest, filed 
seasonable claims for refund which were rejected, and in due time brought 
this suit to recover. 

Whether or not the value of the property appointed by the decedent, 
Therese L. Coles, was properly included in her taxable gross estate (which 
is the, question for decision) depends entirely upon whether or not the powers 
of appointment conferred upon Mrs. Coles by the fifteenth clause of her 
father's will are general powers of appointment within the meaning of the 
revenue law. The clause in question shortly stated is as follows: "I dis- 
tinctly &' "' * empower *. * * Therese L. Coles * ~ * to dispose 
by &' * * will ~ * * of one-seventh of the income * * * during 
the continuance of the trusts hereunder, and I also give and confer upon each 
of &ny said seven children (of whom Mrs. Coles was one) the power 
to dispose of the one-seventh part of the principal from which such income 
shall be derived, such will * &' * as to the principal to tal-e effect at 
the time that the trusts under this will shall cease and determine. " It will 
be noted that this clause confers upon Mrs. Coles two separate powers, the one 
to appoint income and the other to appoint principal. 

Before takiug up the principal question, it is necessary to dispose of the 
contention, strongly urged by the plaintiff, that by section 402(e) of the Act 
of 1919 "Congress intended to reach property subject to a power of appoint- 
ment only in those States where such property coustitutes a part of the 
donee's estate or assets for the benefit of his or her creditors, not in Penn- 
sylvania where the contrary holds. " The plaintiff cites and relies strongly 
up&&n Lederer v. Pe@roe (266 Fed. , 497). However, if that case be examined 
in connection with the construction given to the Revenue Act of 1916 by the 
Supreme Court in U. 8. v. Eield (256 U. S. , 257), it will be seen that the 
reasoning of the opinion (upon which the plaintiff particularly bases his posi- 
tion) has been overruled by U. S. v. Eield, although the conclusion reached 
is not disturbed. A brief consideration of these two cases will disclose the 
difficulty with the plaintiff's argument. 

The Revenue Act of 1916 did not refer in terms to property passin under 
a power of appointment exercised by the decedent. Section 202 of that Act 
(which is the bases of section 402 of the Act of 1919) defined the property 
which was to be included in valuing the gross estate for taxation, The condi- 
tions imposed were that the propertv must be (1) au interest of the decedent 
at the time of his death, (2) which after his death is subject to the payment 
of the charges a ainst his estate and the expenses of its administration, and 
(3) is subject to distribution as part of his estate. The question considered in 
Ledercr v. Pe«rco was whether or not the property as to which the decedent 
had a power of appointment met the second condition, viz, whether or not 
it was subject to claiu&s of creditors of the decedent. Under the English rule 
followed in many States, property appointed constitutes equitable assets which 
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the executor is bound to apply to the claims of creditors in preference to 
voluntary appointees. The law in Pennsylvania, however. was and is otherwise, 
and the property so appointed is not subject to such charges and claims. The 
court held that under the law of Pennsylvania the property in question did not 
meet the second condition of the Act of 1916, and therefore that it could not 
be included in the estate for purposes of taxation. That was really all that 
was decided. The court, however, in stating the English rule, said: ' The rule in 
England is that a donee of a power takes a beneficial interest in the property 
of the power and, upon the exercises of the power, the property becomes a 
part of his estate subject to his debts like his other property in preference to 
the claims of legatees or appointees, " and, upon the assumption that appointed 
property, if subject to claims of creditors, will also be part of the estate of the 
donee of the power and thus comply with all condition of the Act of 1916, the 
opinion goes on to say that the Federal estate tax may reach property in one 
State when it would fail to reach like property in another, according as the laws 
of distribution and administration varied, and that the law of the State 
upon that point was the test of the valid assessment of the taz adust given 
property. This is the real basis of the plaintiff's argument. He argues that 
when the Act of 1919 was passed Congress intended to act in harmony with 
State laws, by virtue of which (he says) the Act of 1916 operated upon property 
in some States which it did not touch in others, depending on whether or not 
the property was subject to claims of creditors. 

U. S, v. Field came up from Illinois, a State where the En"lish rule was 
followed and where the property could be made subject to the payment of 
charges against the decedent's estate, so that the second condition of the Act 
of 1916 was met by the properly in question. But the court there held that 
the three conditions of the Act must be construed conjunctively, and addressed 
itself to the question of whether or not property passing under a general power 
of appointment was subject to distribution as part of the donee's estate (the 
third condition). The English rule was examined and the conclusion reached 
that even under that rule such property was not part of the donee's estate 
and consequently not " subject to distribution " as such. A. study of the 
exhaustive review of the English authorities in O' Grady v. IVIlmot (1916) (2 A. 
C. , 231) leaves no doubt of this. The Supreme Court thus held that property 
passing under a general power of appointment did not meet the third condition 
in any State, and such property was therefore in no State part of the taxable 
estate under the Act of 1916. The effect of the decision of U. S. r. Field was 
to make the point which was the basis of the decision in Lederer v. pearce 
(i. e. , whether the property was subject to claims of the donee's creditors) 

entirely academic, since even if the Pennsylvania rule had been otherwise, 
the property considered in that case could not have been taxed, not being 
subject to distributiou as part of the decedent's estate. 

Ayhen Cong~eau passed the Act of 1919 and added to the property which it 
had already included in the gross estate of the decedent for tax purposes prop- 
erty passing under a general power of appointment exercised by the decedent, 
its purpose could only have been to extend the incidence of the tax to property 
which had not previously been subject to it. If the plaintiff's position were 
correct, section 402(e) of that Act ~ould have added no new subject to those 
already selected for taxation. In that event its purpose could onlv have been 
to clarify the Act of 1916. But that suggestion was ezpresslv rejected bv the 
Supreme Court, which considered the effect of the Act of 1919 in U. S. v. Field, 
though that Act had been passed too late to directly affect the case then before 
the court. 

The power of Congress, in creating a new field for tazation, to impose taxes 
entirely without re ard to the characteristics given to the property so taxed 
by the law of its situs was recognized by the court in Roseuberger v. No- 
Gaugku (25 Fed. (2d), 699 [see T. D. 4171, on pa e 253]), in which case the 
court by Judge Woolley said: 

"It is established berond question that the law of the State in which prop- 
erty is situated governs Federal courts in many things: in descent, alienation, 
and transfer and the effect and construction of wills (De Fnughu v. Eutchin- 
aow, 165 U. S„566); but whether it govern: the Federal Government in the 
performance of its sovereign power to levy taxes is another question, and is 
the precise question here. 

"True, State decisions sometimes control Federal legislation, for instance, 
in determining a deduction allowed by the Federal estate taz, but that is 

37229' — 29 — 25 
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because of the express provision — of permission — cf the Federal Act which 
authorizes deduction of such char "es as 'are allownl by the Iavvs of the juris. 
diction " . ~ under which the estate is being administered. ' (Lod«cr v ~ 

lVartb. ere Trust Co. , 262 Fed. , 52. ) But ivhether the Federal Government is 
Hmited in its selection of subjects for taxation by rules of State courts in 
respect to property within the State's jurisdiction fs another matter 

And the court held that although the instrument in question was a sale in 
Pennsylvania, nevertheless under the general revenue statute the income arising 
from it would be beld to be Income which was taxable. 

The Congress thus had the power to tax any transmission of property eftected 
by death even though by the law of the decedent's domicil such property was 
not part of his estate. In view of the construction of the Act of 1916 given 
by the court in LI. 8. v. Ewld, the enactment of section 402(e) of. tbe Act of 
1919 indicates a. clear In+wnt to exercise that po~er. The question of an intent 
to act in harmony with State laws does not arise. In the sense that the Act 
of 1919 did not create any diversity in the incidence of the tax in the different 
States, it operated in harmony with the State Iavvs. In the sense that it in- 
cluded a subject of taxation which in no State was part of the decedent's 
estate, the Congress was acting in disregard of State rules of property. 

Coming now to the controlling issue in this case, what did the Congress in- 
tend by tbe words "general power of appointment"? "By a general power 
we understand a right to appoint to whomsoever the donee pleases. By a par- 
ticular power is meant that the donee is restricted to some object designated 
in tbe deed creating the povver. " (Sugden on Powers, 8th Ed. , page 394. ) 
"Powers may be either general or limited General powers are such as the 
donee can exercise in favor of such person or persons as be pleases, including 
himself. Limited powers, winch are sometimes called special powers, are such 
as the donee can exercise in favor of certain persons or classes. " (Farwell 
on Powers, chapter 1, section 6. ) "By a geueral power it is understood the 
right to appoint to whomsoever the donee pleases. By a particular power is 
meant that the donee is restricted. to some objects designated in the deed cre- 
ating the power, as to his own children. " (21 R. C. L. , 774. ) 

The right of the donee to vest a fee simple estate in the appointee is not an 
essential attribute of a general power of appointment. The statement of the 
Supreme Court of Pennsylvania in Thompson v. Garo;cod (3 Wharton, 286, 305), 
that "a. general power is, in regard to the estate which may be created by 
force of it, tantamount to a limitation fee ~ * * because it enables him 
(the donee) to give the fee to whom he pleases, " relied on by the plaint& 
must be read m connection with the definition which closely precedes it. which 
is: "By a general power is understood a right to appoint to whomsoever the 
donee pleases; by a particular power is meant that the donee is restricted to 
some objects in the deed creating the power, as to his own children. " It is 
true that the donee of a general power is virtually absolute owner of the prop- 
erty over which his power extends, but it is not true that to make the power 
a eneral one it is necessary that tbe property over which it extends must be a 
fee simple. Whatever it may be, if the donee can appoint it to anyone he 
pleases, tne power of appointraent is a general power. In any event, however, 
the exact definition adopted by the court in T/~epsom v. Garmood is not neces- 
sarily binding upon. this court in construing a tax statute. (Roscaherger v. 
iVcCouptws, supra. ) 

There are plenty of eases in which the courts have recognized general powers 
to appoint remainders existing coincidently with powers to appoint life estates. 
Frequently the power as to the life estate will be a special one and thus a 
general povver and. s. special power may exist together as to dijferent estates 
In the same property. Thus in "In re Ackerley" (1 Ch. (1913), 510), the 
income ot' the donee's share was to be held in trust for her during her life. 
After her death, the capital was to be held subject to the life interest of a 
future husband of the donee upon trusts for the children of the donee, with 
the provision that if no children should obtain a vested interest under the trust, 
the share was devised to such person as the donee should by will appoint. 
The question was the construction of the donee's will, but the court said: "It 
is conceded that this will undoubtedly exercises the general @orner of appoimt- 
m, ent which the testatrix had over the settled proIerty in default of any' cbii- 
dren or issue attainin a vested interest therein. The point for decision is 
whether it also exercises in favor of the plaintiff the special power 
of appointing a life interest in the settled fund to any future husband. " There 
was thus recognized not onIy. the grant of separate powers by the donor but 
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also that the right to appoint future estate in the nature of a contingent re- 
mainder or executory devise without limitation as to persons is a general 
power. This was one of a class of cases including Ferrier v Jay (L. R. , 10 Eq. , 
550) and In re- Sharland (2 Ch. (1899), 536), which the court referred to as 
"tivo power cases. " In U. K v. Field (supra) the opinion assumes that the 
power of appointment involved was a general power, although it extended only 
to one. half of the income from a trust fund, under a trust whose terms ~vere 
similar to those in the wilI of John C. Bullitt, and there was no power at all 
given to the principal at the end of the trust. 

It is also argued that the yower was special because the donee could not 
exercise it for her own benefit during her lifetime. This argument is disposed 
of by the decision of the Circuit Court of Appeals in IVl&itloci~ffoae v. JfcGauyhu 
(21 Fed. (2d), 164 [T. D. 3960, C. B. VI — 1, 323]). Of course, where a power is 
exercised only by ivill, the donee can not appoint to herself. But this, it iviis 
held, did not interfere w-'. th it being a general power. 

The plaintiff. further says that even if we accept the definitions above cited, 
this power was special, because the donee could not give the principal to whom- 
soever she pie;ised in that she could not appoint it to those of the grand- 
children who were living at the time of her f&ither's death. In c&&nsidering this 
argument, let us not overlook the fact that there are here two separate powers, 
the one to appoint the income or beneficial life interest or interests during tlie 
continuance of the trust and the other to apyoint the remainder in fee after 
the termination of the trust. Each of these powers couId be exercised by ikfrs. 
Coles in favor of whomsoever she pleased without restriction. The fact that 
if she appointed the principal to any of the grandchildren of John C. Bullitt 
ivho had been living at the time of his death, such appointee would have been 
precluded by the terms of the trust from taking a beneficial interest, is a 
limitation arising from the inherent nature of the property rather than from 
any restricti&&n as to the exercise of the power itself. 

In other words, if general powers can exist at all as to property less exten- 
sive than an absolute and unconditional fee simple, then iXIrs. Coles harl such 
general yowers, for after the origiual testator had determined to limit his 
estate by carving out a beneficial estate in the income during a certain period, 
he could not have given any more general or unrestricted powers over it than 
he gave to Mrs. Coles. "It is true the distinctiou between general and limited 
powers in the common language of English la v relates not to conditions 
affecting the &1onees of a power, or otherwise antecedent to an appointment, but 
to the nature of' the appointment which may be made uuder the power. " 
(Gharltor& v. Attorney General, 4 App. Cas. , 427, 446. ) In tliis will, if there is 
any condition limiting the exercise of the powers in any way, it arises from the 
special nature of the property as to which they are exercisable aud are 
antecedent not only to the appointment but antecedent to the creation of the 
power. 

The purpase of the Revenue Act is to establish a tax upon the transmission 
of property and not upon the property itself. A logical explanation of the 
inclusion of property passiiig under general powers of appointment and the 
exclusion of property passing under special poivers is that where the original 
testator has limited the right to appoint to certain named beneficiarie or to 
a limited class of beneficiaries, it is he and not the donee of the power who 
in the broadest sense transmits the property to the beneficiaries. The donee's 
exercise of such narrow and liinited powers may be taken rather as a mere 
stage in the original scheme of inheritance than as an imlependent source 
of descent. In such case, it is really the death of the original testator which 
may reasonably be taken as the transmission of the property for the purpose 
of taxation. WVhere, however, the donee has full power to direct the property 
to any benefici;&ry that he pleases, there is in a real sense a transmission of it 
from him rather than from the original testator. The important thing is the 
latitude of the donee's power of disposition rather than the quantum of the 
interest which he may dispose of or the time of its vesting. Under this view, 
it is of little moment whether the property itself is a fee or less than a fee; 
whether it is a legal or an equitable interest; or whether it is susceptible of 

iminediate enjoyment or its enjoyment is postponed until a future period. 
I iherefore conehrde that the property passing under the exercise of AIrs. 

Coles's power of appointment was "property passing under a general poiver of 
appointment. " within the meaning of the rever&ue Iaw. The incIusion of the 
entire value of the one-seventh portion of John C. Bullitt's trust estate was 
proper. If the power had been given only as to the principal or only as to 
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income, or if either of the powers had been special, a somewhat dIfiicult ques- 
tion of valuation might have arisen. But here, by her exercise of the powers 
given her, AIrs. Coles really disposed of the entire beneficial interest in the 
fund. The only thing sne did not and could not appoint was the naked legal 
title during the continuance of the trust, which has no pecuniary value. I 
do not think that it matters at all that the interests appointed by her could 
not coalesce to form a fee. Taken together they constitute the whole beneficial 
interest iu the property, the value of which was properly included in her 
gross estate. 

The aiffdavit of defense is adjudged sufficient and the rule is discharged, 

DEDUCTIONS — CHARITABLE AND SIMILAR BEQUESTS. 

REGULATIONS 37, ARTICLE 53: Public, charitable, 
and, similar bequests. 

VII — M-8845 
T. D. 4185 

ESTATE TAX — REVENUE ACT OF 191S — DECISION OF' SUPREME COURT. 

1. GRoss ESTATE — DEDUOTION — CHARITADLE BEQUEST UpoN CONi 
TINGENCT. 

Under section 403 of the Revenue Act of 1918, permitting the 
deduction from gross estate of the amount of a bequest for chari- 
table purposes, Congress did not intend that a deduction should be 
made for a contingent gift the actual value of which can not be 
dei, ermined from any knov n, data. 

2. JUDGMENT AFFIRMED. 
The judgment of the Court of Claims of the United States (63 

Ct. Cl. , 613 (T. D. 40O1 [C. B. VI — 2, 363] ) ) is afiirmed. 

TREASURY DEPARTMENTI 
OFFICE OF COMMISSIONS OF INTERNAL REVENUE( 

Washington, D. C. 
To Co//ectors of Interna/ Eevenue and Others Concerned: 

The following clecision of the Supreme Court of the United 
States in the case of Augustine I, . Hurnes et a/. v. l'he United 8tates 
is published for the information of internal revenue ofBcers and 
others concerned. 

H. F. MIRE S ) 
Acting Conivnissioner of lnterna/ Bevenue. 

A. pproved July 31, 19O8. 
HENRY HKRRICK BONn) 

Acting Secreta~a of the Treasury. 

SUPREME COURT OF THE UNITED STATES. 

Augustine I. IIunces et al. , petitioners, v. The United, States. 

[April 9, 1928. ] 
OPINION. 

This action was brought in the Court of Claims by the executors of Dellora 
R, Gates to recover ', $120, 508. 50, a part of the estate tax alleged to have been 
illegally exacted under the Revenue Act of 1918 (ch. 18, sec. 403, 40 Stat, , 1057, 1098). The basis of the claim is that a sum of. $482, 034, which was 
disallowed in ascertaining the net e=tate taxable, should have been deducted 
from the gross amount of $11, 783, 072. 30 disposed of by article 51 of the will, 
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The sum disallowed represents& the alleged present value of certain contingent 
bequests to charities made by that article. The question for decision is 
whether the alleged present value of such contingent bequests is deductible 
under section 403, paragraph (a), subparagraph 8, of the Revenue Act. The 
Court of Claims held that the Commissioner of Internal Revenue was right in 
refusing to allow the deduction. (68 Ct. Cl. , 618. ) This court granted a writ 
of certiorari. (276 U. S. , 487. ) 

The governing provision of the Act is: 
"That for the purpose of the tax the value of the net estate shall be 

determined- 
"(a) In the case of a resident, by deducting from the value of the gross 

estate— 

"(8) The amount of all bequests ~ * * to or for the use of any corpora- 
tion organized and operated exclusively for " ~ * charitable 
pill'poses. 

Allowance of the deduction was denied pursuant to Treasury Department 
Regulations 87, article 56, which declared: " Conditional bequetts. — Where the bequest, legacy, devise, or gift is dependent 
upon the performance of some act, or the happening of some event, in order to 
become etfective it is necessary that the performance of the act or the occur- 
rence of the event shall have takea place before the deduction can be allowed. 
Where, by the terms of the bequest, devise or gift, it is subject to be defeated 
by a subsequent act or event, no deduction will be alloived. " 

Article 51 of the will gives one-half of the residuary estate to the testatrix's 
trustees in trust for her niece, Dellora F. Angell, portions of the principal to 
be paid to her upon her attaining the ages of 80 and 85 years, the balance to 
be paid to ber upoa her attaining the age of 40, the income to be paid to her 
in the meantime. In the event that the niece should die without issue before 
attaining the age of 40, the aniount of the principal not paid to her was given 
to charities. The remaining half of the resiclue was to be held in trust for the 
testatrix. 's brother during his life, the principal to be disposed of on his death 
in like mariner as the half first mentioned. The testatrix died in 191S. 
Dellora F. Angell was then living, was 15 years old, and was unniarried. The 
contention of the executors is that the bequests gave the charities a present 
property ri ht in the estate; that the present value of a property right which 
is dependent upon some future event may be determined by tlie use of standard 
mortality and experience tables and by the calculations and testitnony of 
actuaries; that the value so determined of the contingency that the whole or a 
part of the gift would go to charities is at least $482, 084; that the deduction 
must be taken now, for if the executors should wait until the contin. ency 
happens and then, if the charities receive the property. claim a refund, the 
claim for r fund would be barred by the statute of limitations; and that, be- 
cause it was the purpose of Congress to encourage bequests for charitable pur- 
poses, the Act should. be construed so as to allow such a deduction. 

The Court of Claims did not find that the present value of the contin 'ent 
bequests to the charities can be determined by the calculations of actuaries 
based upon experience tables. Co basis is laid in the record for suppleinent- 
ing the findings in this respect. But the executors urge that we may take judi- 
cial notice that such tables exist; and that, by the use of them, actuaries are able 
to determine that in 1918 the possibility that the residuarv gift of &11, 783, 0. :Z. 80, 
or a part thereof, would ultimately go to the clmrities was worth at least 
$482, 084; or in other «or&is, 4. 0909 per cent of the amount of that residue. The 
figure, $48'2, 084, we are told, is reached through the actuarial art, by some 
combination and adjustiaent of the standard experience table of mortality, 
long in use (see Simpson v. U+tte«Stotc', "5" l . S. , 547, 550), with two other 
tables which are relatively little knoivn aad which do not appear to have ever 
been used in America in legal proceedings. One of these is supposed to show 
what the probability is that a woman dying at a. given age will die unmarried; 
the other to shoiv iihat the probability is that if she marries, she will die 
childless. 

If all the facts stated had been embodied in findings, no legal basis would be 
laid for the deduction claimed. The volume and character of the experience 
upon which the conclusions drawn from these two tables are ba. cd dilfer 
from the volume and char:ict&. r of the experience embodied in standard inor- 
tality tables almost as widely as possibility from certaiatj. Both of these 
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tables are based on data contained in volumes of Lodge's peerage. The erst 
table, which may be found in the Transactions of the Faculty of Actuaries in 
Scotland (vol. 1, pp. 278 — 279), and is called. I ees' Female peerage Tables, was 
constructed by 5L Mackensie Lees. It deals with 4, 440 lives, of whom 2, 010 
died during the period of observation. The second of the tables, which may 
be found in an article entitled "On the Probability that a Marriage entered 
into by a Man of any Age, will be Fruitful, " in the Journal of the Institute 
of Actuaries of Great Britain (vol. 27, pp. 212 — 218), was constructed by Dr. 
Thomas Bond Sprague. It deals with experience of 1, 522 male members of 
the Scotch peerage and purports to show the probability that a marriage will 
be childless both as respects men married as peer or heir apparent and men 
who did not marry as peer or heir apparent. In order to apply the latter 
table to females certain assumptions and adjustments are necessarily made. 
It was on such data that the petitioners sought to set a money value on 
the probability that this Texas girl of 15 will not marrv, or if she does, will 
die without issue before the age of 80, or 85, or 40. Obviously, the calculation 
that the contingent interest of the charities was equal to 4. 0909 pcr cent of the 
residue was mere speculation bearing the delusive appearance of accuracy. 

One may guess, or gamble on, or even insure against, any future event. The 
Solicitor General tells us that Lloyds of London will insure against having 
twins. But the fundamental question in the case at bar is not whether this 
contingent interest can be insured against or its value guessed at, but what 
construction shall be given to a statute. Did Congress, in providing for the 
determination of the net estate taxable, intend that a deduction should be made 
for a contingency the actual value of which can not be determined from any 
known data7 Neither taxpayer, nor revenue o%cer — even if equipped with 
all the aid which the actuarial art can supply — could do more than guess at 
the value of this contingency. It is clear that Congress did not intend that a 
deduction should be made for a contingent gift of that character. Compare 
Edwards v. 8(occam (264 U. S. , 61, 6$ [T. D. 8584, C. B. III — 1, 479]), 

Aihrmed. 



CAPITAL STOCK TAX RULINGS. 

TITLE X. — SPECIAL TAXKS. (1921 AND 1918) 

REGULATIGNs 50(1020) i ARTIOLE 10: Basis of the 
tax: "Carrying on or doing business. " VII — 31 — 3833 

T. D. 4180 

CAPITAL STOCK TAX REVENUE ACT OF 1918 — DECISION OF COURT. 

CGEPoEATION Hor DiNG CGMPANY — ESTATE oF REsIDUARY DEVIsEEs- 
DOING BUSINESS. 

A corporation organized to acquire from residuary legatees aud 
devisees property bequeathed and devised to them under a will, to 
hold, sell, and otheiv;ise dispose of tlie same and distribute the pro- 
ceeds to the stockhrlders, and which carried on and completed all 
the necessary business activities for which it was incorporated, was 
"doing business" and subject to the capital stocl- tax imposed by 
section 1000 of the Itevenue Act of 1918. 

TREASURY DEPARTMENTi 
OFFICF. OF COMMISSIONER OF INTERNAL RFVFNUEi 

Wash&igton, D. C. 
To Cogectors of Internal Eevenue and Others Concerned: 

The following decision of the Court of Claims of the United 
States, in the case of. Edgar Estates Corporation v. The 6'inited 8tates, 
is published for the information of internal revenue OQicers and other 
concerned. 

H. F. MIREs, 
Acting Com~nMsioner of InternajEevenue. 

Approved July 19, 1928. 
OGDEN L. MILLS) 

Acting 8ecretary of the Treasury. 

CGUET or CLAIMS oF THE UNITEO STATFs. 

Edger Estates Uorporation v. The United States. 

[April 16, 1928. ] 
OPINION. 

BooTH, Judge, delivered the opinion of the couN. 
The plaintiff contends for an exemption from corporate tax liability, which 

the Commissioner of Internal Revenue refused to grant. The amount involved 
is $1, 929. The tax was imposed and collected by the Commissioner under 
section 1000 of the Revenue Act of 1918 (40 Stat. , 1126), reading as follows: 

"SEG. 1000. (a) That on and after July 1, 1918, in lieu of the tax imposed 
by the first subdivision of section 407 of the Revenue Act of 1916 — (1) every 
domestic corporation shall pay aunually a special excise tax with respect to 

(881) 
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carrying on or doing business, equivalent to $1 for each $1, 000 of so much of 
the fair average value of its capital stock for the preceding year ending June 
80 as is in excess of $5, 000. In estimating the value of capital stock the surplus 
and undivided profits shall be included; ~ * * (c) The taxes imposed by 
this section shall not apply in any year to any corporation which wa. s not 
engaged in business (or in the case of a foreign corporation not engaged in 
business in the United States) during the preceding year ending June 80, 

0 'I 

The tax was collected for the years 1918, 1919, 1920, 1921, and 1922. 
refund claim was denied. 

The plaintiff corporation was organized under the laws of the State of New 
York on September 7, 1917, with a capital stock of $60, 000, divided into 600 
shares of common stock of the par value of $100 per share. The certificate of 
incorporation in the following language states its objects and purposes, viz: 

"To acquire from the residuary legatees and hold all the real and personal 
property devised and bequeathed to said residuary legatees under the will 
of Jane E. Edgar, deceased, and to sell, transfer, mortgage, assi~, exchange, 
and other&vise dispose of any and all of the real and personal property afore- 
said, upon such terms as to the board of directors may seem prolier, and to 
receive the proceeds thereof and to distribute the same among the stockholders, 
after payment of expenses, and to lease and rent the said real property for 
any term or terms ivhatsoever, and to receive the rents and income derived 
from said real and personal property, and to distribute the same among the 
said stockholders after payment of expenses. To alter, improve, reconstruct, 
repair, and otherwise manage and maintain the said real and personal prolierty, 
and generally to do and perform any and all other things which may be at 
;iny time necessary or convenient, in the judgment of the board of directors, 
for the proper maintenance and upkeep of the said real and personal property 
acquired by the corporation. as aforesaid. " 

The facts agreed upon disclose that mrs. Jane E. Edgar, a citizen of New 
York, died testate on March 12, 1895, leaving an estate made up of various 
parcels of valuable real estate and some personal property. The last will of 
the decedent, after making certain specific bequests, devised and bequeathed the 
residue of her estate, in trust f' or the use and benefit of her two children for 
life, with a provision that upon the death of the survivor the estate should 
pass in fee to certain named legatees and devisees. The survivor of Mrs. 
Edgar's two children died in June, 1917, and the estate descended as men- 
tioned above. In September following, the plaintift corporation was organized 
for the express purpose of acquiring from the aforesaid legatees . and. devisees 
the property then inherited as above, and thus administering the estate in 
what the incorporators regarded as a much more advantageous and profitable 
way than to pursue the estabhshed laws for the administration of deceased 
persons' estates in the probate court of New York. The corporation continued 
in existence from its organization until April, 1922. During its contiiiuance 
eight separaie parcels of realty came under its management and control, rents 
were collected, repairs were made, and the property managed and controlled 
in such a way as to obtain for it the most advantageous price. When sales 
were made — in some instances for all cash, in others, part cash and mort- 
gages for balance — the cash received was immediately distributed to the 
stockholders and the mortgages were held by the corporation. Uniformly, 
when installment payments were received upon mortgages the funds were at 
once distributed. In September, 1920, i profit of $60. 65 was realized from 
the purchase and sale of certain Victory bonds, and two stock transactions 
in the same year yielded a total profit of $66. 72. The corporation was under 
the exclusive management of one man, a practicing lawyer, and its overhead 
expense was nominal. The record shows that the trustees under Mrs. Edgar's 
will had leased all the realty, except one parcel, and i. hese leases extended 
trom three to five years from date. The corporation did not renew the leases 
upon the expiration of the term. The plaintiff, relying upon the above state 
of facts, insists that the corporation was not "carrying on or doing business" 
during the period of its existence, within the meaning and intent of the tax- 
ing Act, and hence is entitled to judgment for the amount of the capital stock 
taxes paid. 

The nature of the capital stock tax is obvious. It is, as settled by judicial 
decision too familiar to ciie, an excise tax imposed upon the privilege of doing 
business as a corporation. The plaintiff in this case was prompted to incor- 
porate in view of a situation wherein incorporation oifered, at least Ig the 
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opinion of the stockholders, a distinct advantage and profit over the ordinary 
course of law applicable to their situation. The corporation came into exist- 
ence, manifestly, because it enabled the stockholders, the re. -. iduary legatees 
and devisecs of 5irs. Edgar's will, to conserve an estate of considerable pro- 
portions, curtail expenses, and provide for expeditious management and dis- 
position in a way and by a method superior to the established laws of the 
State respecting the administration of Ileceased persons' estates and the sale 
and division of realty owned by tenants in common. To accomplish the desired 
end indispensably entailed the customary proceedings involved in the sale of 
land and personal property. Rents were to be collected, some funds of the 
corporation were invested, and while the detail of activities resembles a process 
of liquidation, it is to be remembered that that is precisely the purpose of the 
incorporation its one object to the discharge of which all business activities 
were solely directed. The corporation came into being to manage, control, and 
dispose of this estate; it had no purpose to continue longer, and while so 
engaged did carry on and complete all the necessary business activities for 
which it was distinctly incorporated. Surely this was a privilege. Clearly it 
was the exercise of a legal option to take from the channels of ordinary and. 
customary legal procedure a considerable estate in lands and personal property, 
erect a legal entity, and thereby accrue an advantage which ownership in com- 
mon did not afford those entitled to the property. The fact that overhead 
expense was nominal, proven profits from investments small, and business 
activities not especially exacting, in nowise militates against the rule. If the 
corporation was pursuing the object for which it was organized and doing all 
the essential things to accomplish that object, it can not claim a classification 
of an inactive corporation, doing no more than liquidating its asset:. , It is not 
the amount of business done which signifies, although in this case it is apparent 
that the corporation did conserve ansi save to the estate expenses which other- 
wise it would have incurred, and likewise enabled the stockholders to await 
a propitious moment for sales of real estate, as well as enable the corporation 
to collect rents, maintain the property, and make small investments. To do all 
this we think compelled a degree of business activity within the meaning of 
the revenue law. 

The cases refiecting the various phases of controversies similar to the one in 
suit are found in the following citations: V n Baumbnch. v. Sarpent Land Co. 
(242 U. S. , 508 [T. D. 2486]); Zonne v. 3finncapolis Byndicatr (220 U. S. , 187); 
Un4ted States v. Emery, Bird, Thayer Realty Co. (287 U. S. , 28 [T. D. 2188]); 
jfeCoach, v. ]ifinetw71 Raison!I Co. (228 U. S. , 295 [T. D. 1847] ); Chevrolet 3fotor, 
Co. v. United 8tates, decided by this court November 7, 1927 [T. D. 4128, C. B. 
VII — 1, 829] ); Eduvi'! ds v. Chile Copper Co. (270 U. S. , 452 [T. D. 8857, C. B. V — 1, 
410]); Conhaini Holding Co. v. W&7leats (D. C. Minn. , Aug. 10, 1927 [T. D. 4090, 
U. B. VI — 2, 874] ), a ease strikingly similar to the one in suit. 

The petition will be dismissed. It is so ordered. 

REGULATIONS 64(1o91), ARTICLE 11: Basis of the 
tax: "Carrying on or doing business. " VII-46-OOOO 

T. D. 4243 

CAPITAL STOCK TAX — REVENUE ACTS OF IOIS AND 1921 — DECISION OF COURT. 

Doino Busixsss. 
A. corporation engaged in maintaining its old investments of capi- 

tal and mal-ing new ones, solelv for the purpose of producing in- 
come therefrom, and in distributin. the same to four members of 
one family, who were its sole stockholders, is not carrying on or 
doing business wi! hin the meaning of section 1000 of the Revenue 
Actsof 1918 and 1921 and is not liable to the capital stock tax 
imposerl by those laws. 

TREASURy DEPARTMENT) 
OFFICE OF CORI-IISSIONER OF INTERwAL RriTINzrg, 

Washington, D. C. 
To CoVeetors of I!ates n!a/ Revenue and' Ot&rs Conee;"nets. : 

The following decision of the United States Circuit Court of Ap- 
peals, Fifth Circuit& in the case of JoriaA, T. Bose~ ColL8ctos" Of Iti!tet- 



Reg. 64(1921), Art. 11. ] 384 

nal Revenue, pfaIintig in error, v. Numnally Inveetfnent Co. , defentj- 
ant in error, is published for the information of internal revenue 
OScers and others concerned. 

H. F. MIRES, 
Acting Cornnniaek&ner of Internal Revenfte. 

Approved November 6, 1928. 
HENRY HXRRICK BOND) 

Acting Secretary of the Treasury. 

UNITED STATES CIROUIT COURT ol" APPEALs, FIFTH CIRC%1T. 

Josiali T. Itose, Collector of Internal Itevenne for the District of Creorgur. , 
plo4ntiff in error, v. Xnnnolly Investment Co. , defendant in error. 

Error to the District Court of the United States for the Northern District of Georgia. 

[November 1, 1927. ] 
OPINION. 

Before WALRER, BRYAN, and FosTER, Circuit Judges. 

$8, 419. 85 
968, 100. 00 

1, 984. 08 
645, 765. 97 
842, 525. 41 
484, 758. 50 

97, 245. 12 

BRYAN, Circuit Judge: This is a suit by the Nuniially Investment Co. to 
recover amounts assessed as capital stock taxes, and paid by it to the collector 
of internal revenue under protest. 

The aniounts here involved were assessed for the two-year period beginning 
July 1, 1921, and ending June 80, 1928, under section 1000 of the Revenue Acts 
of 1918 and 1921, both of which iIupose upon corporations a capital stock tax 
"with respect to carrying on or doing business, " but exempt corporations which 
were "not engaged in business * * s during the preceding year ending 
June 80, " etc. The district judge before whom by written stipulation the 
trial was had without a jury, held, upon the evidence submitted, that the 
plaintiff wa. s not engaged in business within the meaning of the cited section, 
and entered judgment in its favor. Defendant assigns error, and contends that 
the evidence shows that plaintiff was so engaged in business. 

The plaintiff company was incorporated, pursuant to the laws of Georgia, under 
the Raine of the Nunnally Co. , and thereafter engaged in the manufacture and 
sale of candy until the year 1920, when it sold its business to a company of the 
same name, but which was incorporated under the laws of Delaware; and 
secured amendments to its own charter changing its name to Nunnally Invest- 
ment Co. , and limiting its charter powers, but leaving it still authorized to 
own, buy and sell stocks and bonds, evidences of indebtedness and other 
personal property. The proceeds of the sale to the Delaware company con- 
stituted plaintiff's entire assets. A part of the consideration of that sale 
which plaintiff received was represented by about 40 per cent of the out- 
standing capital stock of the purchasing company. It was the deliberate inten- 
tion of plaintiff not to do anything during the period here involved that would 
subject it to liability for the capital stock tax. During that period it had but 
four stockholders, J. H. Nunnally, his wife, son, and daughter, who held its 
annual meetings of stockholders, aiid elected officers. Meetings of the board of 
directors were iield semiannually, and declared seniiannual dividends of $50, 000. 
Salaries were paid only to the president and vice president. There were no 
regular employees. On July 1, 1921, at the beginning of the period for which 
the taxes in question were levied, the capital and surplus of the plaintiff com- 
pany amounted to $2, 498, 748. 48, and were wholly in personal property in the 
manner shown by the following statement: 
Cash 
Loans to stockholders 
Loans to employees 
Stocks 
Industrial bonds 
Municipal bonds 
Foreign bonds 

Total 2, 498, 748. 48 
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On June 80, 1928, at the end of the period in question, the assets were simi- 
larly invested or held, but had increased to 82. 722, 990. 79, a~ appears from the 
following statement: 
C;&. h 
Loans to stockholders 
Loans to employees 
Stocks 
Industrial bonds 
Municipal bonds 
Foreign bonds 

882, 2'W. 98 
1, &&20. 200. 00 

5, »8!). 1i 
941, 747. 85 
267. 288. 96 
888, 800. 10 
24, 918. 75 

TotaL 
It thus appears that the net increases were: 

Ca~!& 
Loans to stockholders 
Loaus to employees 
Stocks and bonds 

2, 7'2, 990. 79 

8~~, 809. 68 
o7, 100. 00 

8, 905. 07 
144, 4" 7. 66 

Total 229, 242. 86 

Loans to stockholders and employees were represented by notes. Dividends 
equal to net income were not paid to stockholders, because of the policy of 
paying semiannual dividends of $50, 000, and also because it was thought ad- 
visable to maintain a reserve to pay, if required, large income tax claims that 
were in dispute. 

The employees to whom loans were made were nine employees of the Dela- 
ware corporation who bought stock in it. Their notes bore interest at rates 
ranging from 6 per cent to 8 per cent, and were secured by their stocl-. The 
object of these loans was not to mal-e a profit for plaintiff but to enable such 
employees to acquire stock in that corporation, the controlling intere t in which 
was at that time owned by plaintiff and its stockholders; paymen s were re- 
ceived from time to time and other loans were made both to stocl holders and. 
to employees. The total amount of loans to stockholders was $65, 400, and to 
employees, $7, 511. 65. Several loans amounting in all to $8. 000 were made to 
the Bowden Springs Co. , and', $7, 800 v-as repaid by it. That company was 
owned by J. H. Nunnally. Stock of the Nunnally company of the par value 
of $4, 400 was sold to J. H. Nunnally, but for his accommodation, at the market 
price, and at a loss. Xo other sales of stock were made; but stock in the Trust 
Co. of Georgia was exchanged for stocl- of equal value i sued by its successor. 
Bonds of the value of about $400, 000 matured and were converted into cash, 
but no bonds were sold. The cash received, in excess of that on hand, advanced 
on loans, and paid out in dividends, were iuvested or reinvested in staple stocks 
and bonds. 

The corporation tax of 1909 was imposed upon net income, whereas the tax 
under consideration is upon capital stock. But in each instance the tax was 
or is required to be paid by corporations engaged in business, and therefore the 
question whether liability exists is the same under either statute. What con- 
stitutes carrying on, or engaging in, or doing business, is a question that has 
several times been passed upon by the Supreme Court. It wa: held that bu. i- 
ness was being done by the corporations affected in the Corporation Tax Cases 
(220 U. S. , 107), Von Baumbach v. Sargent Land Co. {242 U. S. , 508 [T. D. 
2486]), Edwards v. Chile Copper Co. (270 U. S. , 452 [T. D. 38o7, C. B. Y — 1, 
410] ), and Phillips v. International Salt Co. (274 U. S. , 71+). On the otherhand, 
it was held that business was not being done in Zonne v. 3linneapolis Syndicate 
(220 U. S. , 187), 3fcCoach v. 3Iinehill By. Co. (228 U. S. , 295 [T. D. 184&]), 
and United States v. E»&crit (287 U. S. , 28 [T. D. 2188]). I. pon the authority 
of these cases it may safely be stated that the tax is based, not upon the 
charter powers of the corporation, but upon its activities; and that a corpo- 
ration which merelv receives the income earned by assets which it &&wns, and 
distributes that income among stockholders, is not engaged in business. In 
the Von Baumbach case, supra, the earlier cases are reviewed, and the rule 
for determining whether or not a corporation is engaged in business is stated 
in the following language: 
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"It is evident, from what, this court has said in dealing with the former cases, 
that the decision in each instance must depend upon the particular facts before 
the court. The fair test to be derived from a consideration of all of them is 
between a corporation which has reduced its activities to the owning and 

holding of property and the distribution of its avails and doing only the acts 
necessary to continue that status, and one which is still active and is maintain- 

ing its organization for the purpose of continued efforts in the pursuit of profit 
and gain and such activities as are essential to those purposes. " 

We are of opinion that a result of the application of the test there stated 
is to relieve plaintift from liability. The case here presented appears to us to 
be governed by the decision in 3foooaoh v. Minetull Ry. Go. , supra. The in- 
crease in loans to stockholders was sma'I, comparatively speaking, and was not 
greater than could have been paid to them as dividends derived from income, 
The sale of stock to J. H. Nunnally was made merely for his accommodation and 
not for the purpose of making a profit or disposing of the stock. There was 
nothing in the handling of the stock or bonds which constituted the doing of 
business. The capital invested and reinvested, and not the activities of plain- 
tiÃ, earned the profits. In maintaining its old investments, and in making 
new investments, plaintiff was only enjoying the fruits of its ownership, and 
neither these old or new investments were used to further business opportunity 
or standing, but solely for the purpose of producing income. If it can be held 
that plaintiff was engaged in business, it must in our opinion be because of 
loans made to employees of the Nunnally company, which was controlled by 
plaintiff and its stockholders. If it had directly invested that part of its 
income which it lent to the employees of the Nunnally company, it would have 
been but enjoying the fruits of its ov;n property. Yet it took the stock as 
security, and would have owned it if the loans had not been paid off. In the 
final analysis it was investing in that stock. Besides, it was dealing, not with 
the public for profit to itself, but v;ith a class whose increased interest might 
directly benefit the company in whose success it was largely concerned. The 
most that can be said is that there v as an indirect benefit to plaintiff, in that 
its stock would become more valuable. In the recent case of Edu. ards V. Chile 
Copper Co. , supra, relied on by defendant, the active assistance of the holding 
compgny held liable was given to the subsidiary corporation. Without such 
assistance the business desired could not have been carried on. In P/u'VIips v. 
Internatf veal Halt Co. , supra, decided May 22, 1927, on the authority of the 
Chile Copper Co. ease, the holding company that was held liable indorsed the 
riotes for its subsidiary corporations, and actively lent its credit to them. In 
our opinion these two latest decisions of the Supreme Court do not control the 
case at bar. 

The judgment is affirmed. 

REGULATIONS 64(1921), ARTICLE 11: Basis of the 
tax: "Carrying on or doing business. " VII — 46 — 4000 

T. D. 4O44 

CAPITAL STOCK TAX — REVENUE ACTS OF 191S AND 1921 — DECISION OF COURT. 

DOING BGSINESs. 
A corporation which merely owns and holds a tract of timber- 

land and engages in only such narrow activities as are incident to 
the ownership of property is not carrying on or doing business 
within the meaning of section 1000 of the Revenue Acts of 1918 
and 1921 and is not liable to the capital stock tax imposed by those 
laws. 

TREASURV DEPARTMENT) 
OFFICE OF COMMISSIONER OF I NTERNAL HEVEViUE~ 

TVmhington, D. C'. 
2'o Collectors of Internal Revenue am' Others Concerned: 

The following decision of the Ignited States Circuit Court of. 
Appeals for the Ninth Circuit, in the case of the United' 8tates of' 

rnerica, p/aint' in error, v. Hofchkiss Red'u'ood Co. , defencAznt in 
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error, is published for the information of internal revenue officers 
and others concerned. 

H. F. if!RES, 
Actin. g Commissioner of Internal Revenue. 

Approved Xovember 6, 1928. 
HENRY HERRICK BOND, 

Acting iS'eei'etaty of the Tre?JsMI y. 

UNITED STATEs CIROHIT CoERT oF APPEAI. s FQR TH: E NINTH CIRGUIT. 

United States of America, plaimtiffim error, v. EotchAms RedIcood Co. , defendant 
ia error. 

[April 16, 1928. ] 
OPIXIOX. 

RIInEIv, Circuit Judge: On an8 prior to June 19, 1919, the IIotchkiss Timber 
Co. , a California coloration, was the owner of approximately 20, 000 acres of 
timberland in Del Norte County, acquired in the year 1906 for the sole purpose 
of owning and holding the same and reselling as a whole at a profit. The 
Hotchkiss Redwood Co. was or anized in 1919 to take over the timberland for 
the like purpose and to place a new bond issue, which for some reason the old 
corporation was unable to do. After its incorporation the new company issued 
bonds in the sum of $550, 000, secured by moI&gage on its property, and used the 
proceeds of the bonds to redeem similar bonds issued by the old coI»pany 
and secured by a like mortgage. Siuce its organization the new company has 
from time to time levied and collected assessments on its capital stock to pay 
taxes, interest on its bonded indebtedness, and other necessary charges and 
expenses; to avoid condeI»nation proceedin s it sold a strip of land to Del 
Norte County for highway purposes for approximately $5, 000; from November, 
1919, to June, 1928, it paid the sum of $50 per month as salary to its secretary, 
a»d from July, 1923, to June 80, 1924, the president was paid the sum of $150 
per month on account of office expenses; it has at all times maintained its cor- 
porate 'existence a»d from time to time has carried on negotiations through 
its president with prospective purchasers and brokers looking to the sale of its 
lands as a whole, but no person or agent has been employed for that puI~e, 
the land has never been advertised for sale, and no part of it has been sold 
except the right of way to Del Forte County. Such in bIdef were the activities 
of the corporation from the time of its organization up to June 30, 1924. 

The present action was instituted by the corporation against the United States 
to recover taxes imposed and collected under the Revenue Acts of I ebruary 24, 
1919, and November M, 1921 (40 Stat. , 1126; 42 Stat. , 924), for the tax year 
ending June 80, 1924, and for the four years immediately preceding. The 
plaintiff had judgment below and the United States sued out the present writ 
of error. The sole question presented for decision is, Gas the defendant in 
error carryin on or doin business durin the period in question within the 
meaning of the Revenue Acts'? If so, the judgment should be reversed; other- 
wise, it must be atfirmed. 

The mere substitution of one mortgage or one form of indebtedness for 
another, the levy of stock assessments to pay taxes and interest, the maintenance 
of corporate existence, the sale of a right of way for a public road to avoid 
condemnation proceedings, and the payment of noI»inal salaries to the secretary 
and president did not, without more, constitute carryin on or doing business 
within the meaning of the law. Of course, we must jud e the activities of the 
corporation as a whole, but if it was not c»rryin on or doing busi»ess because 
of the activities mentioned it has done nothing else and divas not subject to the 
tax, unless, as contended by the Government, everv corporation organized for 
the purpose of holdin property for gain or profit is doing business regardless of 
its other activities. 

As said by the Circuit Court of Appeals of the Second Circuit in Eaton v, 
phoenix Sccaritics Co. (22 Fed. (2d), 491): "We do not thinl- that anything 
will be gained by an extended discussion of this tangled subject. " Suffice it to 
say th &t, under the authority of ?oaae v. I!is»eat&olis Syndicate (220 U. S. , 
ISED), iltcooach v. ?)fbichill d- SchaylhiH Maven R. R. Co. (22S U. S„295 [T. D. 
1647]), and United States v. Emery, Bird, Thayer Realty Co. (28i U, S. , 26 
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[T. D. 2188]), we are of opinion that the defendant in error was not carrying 
on or doing business during the period in question within the meaning of the 
law. 

. Von Iiaumbao7z v. Sargent Land, Co. (242 U. S. , 508 [T. D. 2486] ), Ed&v&Pres v 
Chile Copper Co. (270 U. S. , 452 [T. D. 8857, C. II V — 1, 410] ), and Y7w'LliPs v. 
International Salt Co. (274 U. S. , 718) are not in conflict with the earlier deci- 
sions, although they rather indicate that the rule of exemption will not be 
extended. (See also Lane Timber Co. v. IIynson, 4 Fed. (2d), 666; Cannon v. 
Elk Creek Jumber Co. , 8 Fed. (2d), . 086; United States v. Three Forks Coal 
Co. , 18 Fed. (2d), 681; and Rose v. Eunnaily Investment Co. (22 Fed. (2d), 
102 [see T. D. 4248, &&n page 888] ). 

In Lane Timber Co. v; IIynson, supra, the court said: 
"It is defendant's contention that a corporation which does what its charter 

authorizes it to do is liable for the corporation tax, and that the plaintiff, 
because it was authorized to hold title to the land, and was doing so with the 
expectation of selling at a prost, was engaged in business. If a corporatio~ is 
not enga &ed in bus''ness, it can not make any diiference that what it is doing 
is authorized by its charter. Owning land is not doing business, nor is paying 
taxes. Most owners of land, whether corporations or individuals, would be 
willing to sell at a profit. In our opinion the mere fact that the plaintiif 
selected agents who made efforts to sell its land does not render it liable. " 

From 1906 to 1&2'4 the defendant in error and its predecessor in interest 
owned and held this tract of timberland as their onlv asset. During that period 
they made no use of the land, added nothing to it, took r;othing from it, engaged 
in only such narrow activities as are incident to the ownership of property, and 
it would be going very far to say that such corporations are carrying on or 
doing business within the meaning of a revenue law. 

The judgment of the court below is therefore alarmed. 

EXEMPTION FROM TAX. 

REGvLATIGNs N:. ARTIcLE 29: Organizations and 
insurance companies exempt. 

VII-48 — 8966 
T. D. 4088 

CAPITAL STOCK TAX — INCOME TAK — REVENUE ACT OF 1921 — DECISION OF 
COURT. 

KXEMPTIoN — INSUEANGK COMPANx. 
A. corporation engaged in the insurance business, but which in 

addition thereto conducts a separate and distinct business from 
which. it derives a substantial income, is not an insurance company 
within the meaning and intent o. section-246 of the Revenue Act 
of 1021 and is therefore not exempt from the capital stock tax 
imposed by section 1000(b) of said Revenue Act of 1021. The right 
of a corporation to classification as an insurance company for 
purposes of Federal taxation depends not upon the laws of the 
State of its incorporation but upon the Acts of Congress. 

TREASVRY' DEPARTMENT& 
OFFICE OF GOMMISSIONER OF INTERNAL REVENVE& 

Washington, D. C. 
To Collectors of Jnterna/Revenueunig Others Concernea: 

The following decision of the District Gourt of the United States 
for 'the Western District of Kentucky, at Louisville, in the case of J. mzisvzPe Tithe Co. v. Robert H; Lucis, Collector of InternizE Revenzze 
. for the Dzstrzct of E'entzzcky, is published for the information of 
internal revenue ofBcers and others concerned. 

H. F. MIRES, 
Acting Commissioner of Entevvzcl Re77emue. 

Approved October 18, 1928. 
W. MELLON) 
Secretary of the Treasury. 
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DISTglc"r (, 'oi. gT oP THE I xiTED STATES Fog THE KKSTEgn DI6TgicT oF KKKTGcKT, 
Js, T LouisVILLE. 

Z, o«ismi'Ie Title Co„pleintijf, v. Robert H. L«cat, CoLIecfor of Internal Res&en«e 
for the District of Xentuci&t, defend«at. 

[June 80, 1928. ] 
opI &Ion. 

In this suit plaintiff seeks to recover of the defendant $704, paid by it to 
the defendant as collector nn July 22, 1922, under section 1000 of the Revenue 
&fact of 1921, for the year ending June 60, 1~. The suit is bottomed upon the 
claim that the plaintiff, at the time of the impositioa and collectiou of the tax 
sought to be recovered herein, was an insurance company other than a life or 
mutual insurance company, and subject to income taxation under the provisi&&as 
of sections 246 and 247 of the Revenue Act of 1921, and that by virtue of the 
express provisions of sections M6 and 1000 of that Act, it was not subject to the 
capital stock tax imposed bv utica 1000. The necessary jurisdictional facts 
spic ar, and the sole question to be determine&1 is whether or not under the facts 
of this ease plaintiff is an insurance company other than a life or mutual hi- 
ss-&&ace company, withe. the meanin of sections 246 and 1000 of the Revenue 
Act of 1921. A proper understanding of the case necessitates a somewhat ex- 
tended statement of the facts. 

Plaintiff is a Kentucky corporation, organized under the provisions of sec- 
iions 7o~ to 74~. both inclusive, of Kentucky statutes, dealiag with the organiza- 
tion, conduct, and relation of the business of real estate title insurance com- 
panies Under the provisions of section 786, Kentuckv Statutes, the insurance 
c&;mmissioner of the Commonwealth is given the same supervisory and visi- 
torial powers over the business of corporations orgaaized and conductiag their 
buaaess under the sections referred to as he is given over the business of other 
domestic insurance companies. Section 788 of Keutucky Statutes provides as 
folio&vs: 

"The capital stock, not exceeding Bgi&&i per centum of the minimum amount 
thereof, of any such corporation organized under this law, or now doing 
business in this State, may be invested ia the acquL~ition of such books, maps, 
abstracts or copies of deeds or other instrumeats as shall be necessary or 
convenient for the transaction of its business; and such portion of iis accumula- 
tions as shall be necessary or convenient may be used in the mainteaance, 
enlargement, and improvement of such plant. The remainder of such stock 
and accumulations shall be invested, except as hereinafter provided, in bonds 
and mortgages, lien notes or deeds of trust, on unencumbered real estate within 
the State of Kentucky. worth at least 50 per centum more than the sum 
loaned thereon; but ia estimating the value of. such real estate, the value of 
the buiIdings thereoa shall be excluded, unless such buildings be insured 
agaiast fire, and the poHcy traasferred to the corporation, aad such insurance 
shall be continued in force as Iong as the loan coatinues; also in bonds of 
this State or of any other State of the United States, or of the United States, 
or of any county or incorporated city or town of this State, authorized by 
Iaw to be issued; also m the stocl-s of incorpor&ited banks and trust companies 
of this State, and of national banks of this State, or of adjacent States; 
also in the first mortgage bonds of railroads of:his and other States, bonds 
or stocks of any brid e, water, street railroad, gas or electric corporations 
of this State, which have, for two years previous to the time of making the 
investmeat, paid interest or dividends of not les than 4 per centum pei annum. 
aud shall have a marl-et value not less than 20 per centum below par. Said 
capital and surplus may be loaned on the security of any such bond. =, stocks, 
or lien notes, bonds and mort, ages, aiid the investments arid loans herein 
authorized may be changed, and tlie proceeds reinvested as occasioa mar, 
from tiine to time, require, and the evidences of such loans sold and the 
payment thereof indorsed or guaranteed. Xo such corporation shall owa 
more than one-sixth of the- capital of aay bank or corporation, nor invest in 
aor loan on the stocks and bonds, both included, of any one railroad, more 
than one-tenth of its capital and accumulated funds, nor in the aggregate 
shall the investment ia and loan on all railroad property exceed oae-fifth of 
its capita) aad accumulated funds; aad no such corporation chartered by this 
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State, and lawfully doing the business herein authorized, shall be conipelled 
to change any investment heretofore legally made. " 

At all times since its organization plaintiff's business has been conducted 
and its capital and surplus invested under the provisions of the statutes deal- 
ing with real estate title insurance companies, above referred to. 

During the calendar year 1922 plaintiff's paid-up capital stock was $500, 000 
of the par value of $100 per share. During the year 1922, $45, 600, or sub- 
stantially 9 per cent of. its capital, and $46, 500, or substantially 15 per cent 
of its accumulations, or a total of 692, 100, were invested in its honie office 
building and in books, maps, abstracts, etc. , necessary for the transaction of 
its business. Forty per cent of its paid-up capital stock, amounting to $200, 000, 
was set apart, as a guaranty fund, as required by section 784 of Kentucky 
Statutes, to secure the faithful performance of its insurance contracts, and 
this amount was invested as is required by that section. The remainder of 
its capital stock, amounting to $254, 400, and the remainder of its accumula- 
tions, amounting to $261, 886, or a total of $516, 286, were invested in or loaned 
on the security of bonds, mortgage lien notes or deeds of trust on unencum- 
bered real estate located within the State of Kentucky, as authorized by 
section 7N of Kentucky Statutes. 

From the beginning of its existence plaintiff's business has fallen under 
two general heads — real estate title insurance and trustee and bond sale 
service, and has been carried on in substantially the following way: 

BELL ESTATE TITLE INSVRXNCE. 

The plaintiff issues policies of real estate title insurance, for which it re- 
ceives a fixed and final premium, based upon the amount of the policy and paid 
at the time of its issual. Solely as a preliminary step to the issual of such 
policy, the plaintii'f examines and prepares an abstract of title to the property 
the title to which it is proposed to insure. If the title to the property is found 
to be insurable, the cost of examination of the title is merged. in the policy 
premium; if found to be uninsurable, the person seeking the insurance reim- 
burses the plaintiff for this service. 

TRVSTEE END BOND S~ SERVICE. 

If a person applies to the plaintiff for its trustee and bond sale service cov- 
erin a proposed issual of first mortgage real estate 6 per cent gold coupon 
bonds, to be secured by mortgage deed of trust to the plaintiff as trustee, on 
applicant's real property, and this application is approved, plaintiff examines the 
title to applicant's real property, appraises the property, prepares and causes 
to be executed the bonds, coupons, and deed of trust to the plaintiff as trustee, 
securing the payment of the bonds and coupons, causes same to be put to record, 
and certifies the bonds issued thereunder. As a part of its undertaking plaintiff 
guarantees the payment of principal and interest of the bonds at maturity, and 
also insures to the holders of the bonds the deed of trust title. These under- 
takings are indorsed on the back of each of the bonds. The guaranty of the 
payment of principal and interest reads as follows: 

"The I. ouisville Title Co. guarantees payment to the holder of this bond and 
the coupons attached the amount thereof at their respective maturities in lawful 
money of the United States of America; provided that the same shall be pre- 
sented at its oifice for payment at or within 12 days after maturity, and not 
otherwise. Upon making such payment said company shall become the owner 
as by purchase of the bond and coupons so paid. " 

The guarantv, or more accurately, the insurance as to the mortgage title is 
in this language: 

"The Louisville Title Co. guarantees to the holder of the within bond that 
the mortgage therein referred to is valid, and insures him against loss by rea- 
son of defects of title to or encumbrance on the premises therein described at 
the time of recording said mortgage, excepting, however' the defects or encum- 
brances created by or with the privity of said holder, and said company at its 
own cost will defend the validity and priority of lien of said mortgage; pro 
vided that said holder shall, within a reasonable time, not exceeding 10 days 
after service of any process upon him, notify said company thereof, in writing, 
and shall call upon said company and give to it the exclusive right to prosecute 
or defend, as the case may be, any action or proceeding wherein the validity or 
priority of said mortgage deed of trust, or the existence of such defects or 
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encumbrances, may be drawn in question to the prejudice of said bondholder; 
p! orided further, that the refusal or failure of said bondholder so to notify or 
to call upon said company and to give it the right so to prosecute or defend 
such action shall avoid the obligation imposed by this clause. " 

Plaintiff secures f rom the proper authorities, where necessarr, a permit 
authorizing these bonds to be sold to the public, the legal fees therefor to be 
paid by the applicant. The plaintiff thereupon pays to the applicant par for 
the bonds, plu. accrued interest, retaining the bonds as securhy. so it is 
said, for the repayment of such advs. ncement. . together with 6 per ce»t interest 
thereon. The bonds are marketed by the plaintiff and the plaiutiff retains 
not only the a!nount adranced to the applicant, with interest thereon, but 
any premium which ruay be realized from the sale of such bonds. In addition 
to any premium so realized, the plaintiff receives for it trustee and bond sale 
service a fixed charge. During the year 1922, and prior thereto, ho~ever, 
the plaintiff did not make separate charges for the different items of service 
going to mal-e up ils trustee and bond sale service. A lump sum was charged 
the customer for the entire service. -, and it was so entered upon the books. 
In 1922, however, and prior thereto, the plaintiff was intentionally including 
in this lump sum a sufiicient amou!!t, in its judgment, to compensate it for 
guaranteeing the payment of the bonds and coupons and for insuring the 
mortgage title, but during that period of time plaintiff had not definitely 
determined that part of the entire charge which should be allocated, respectively, 
to its guaranty of payment and to its insurance of mortgage title service. 
During the latter part of 1922, or the early part of 1928, the plaintiff finally 
settled on 50 cents per $100 as the proper charge for guaranteeing paymeet 
of bonds and coupons at maturity, and on $1. (5 per 81, 000 for mortgage title 
insurance. 

For the calendar year 1922, »s shoivn by the annual statement of the plaintiff 
filed with the insurance department of the Commonwealth of Kentucky, the 
plaintiff's income mas as follows: 
Amount of premiums received for insurance (real estate title 

insurance) $81, S78. 62 
Received for interest 4'. 928. 57 
Fines, load 546. 06 
Fees for &rriting deeds 8, 542. 56 
Appraisement fees 720. 00 
"Premiums on real estate bonds sold aud fees for trustee services" 108, 104. 4S 
From all other sources, miscellaneous gain 7, 511. 28 

Total income 245. 226. 52 

It mill thus be observed that for the calendar year 1922. 'the amount received 
by the plaintiff as income for its trustee and bond sale service. exclusive of 
any interest on money advanced, exceeded the total amount of premiums 
received for the same period on real estate title insurance. and mas equivalent 
to 42 per cent of the entire income of the company for that rear. In the 
absence of any showing to the contrary, it may be assumed that the income 
summary for 1922 is a typical one. 

As heretofore stated. the charges against individual customers going to 
make up the total of $108. 104. 48. received for bond sales and trustee service, 
were lump char es, If the books of the company for the year 19o&, however, 
were reconstructed, and a rate of 81. 75 per $1. 000 should be applied as com- 
pensation for mort a, e title insurance and a rate of 50 cents per $100 should 
be applied as compensation for guaranteeing the pavment of mortga e bonds 
and coupons at maturity, and if the other items embraced in the total of 8108, - 
104. 4S were separatelr stated, that total would be divided as follows: 
Mortgage title insurance $4, 8((. 85 
For guaranteeing payment of bonds and coupons 41. 158. 04 
Other fees and charges 88, 884. 56 
Tax repaid 12. 76(. 18 
Premiums on bonds sold 10, 4S0. 47 

Total 
Less refund 

108, 818. 05 
208. 57 

Balance 
87229' — 29 — 26 

108, 104. 4S 
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Did these facts entitle the plaint' to be classed as an insurance company 
u~der sections 246, 247, and 1000 of the Reveuue Act of 1921, and exempt it 
froni the paymeiit of the capital stock tax imposed bv section 1000? 

Section 246 in part provides: 
"Sac. 246. (a) That in lieu of the taxes imposed by sections 280 and 1000 

there shall be levied, collected and paid for the calendar year 1922, and 
for each taxable year thereafter, upon the net incolne of every insurance coiii- 
pany (other than a life or mutual insurauce coiupany), a tax as follows: 

"(b) In the case of an insurance company subject to the tax imposed by this 
sectloil— 

"(1) The term ' . ross income' nieans the combined gross amount, earned 
during the taxable year, from investnient income and from underwriting in- 
conie as provided in this subdivision, coniputed on the basis of the underwriting 
and investment exhibit of the annual statement approved by the National Con- 
vention of Insurance Commissioners; 

"(2) The term ' net income' means the gross income as defined in para- 
graph (1) of this subdivision less the deductions allowed by section 247; 

"(3) The term ' investment income ' means the gross amount of income 
earned duiing the taxable year from interest, dividends and rents computed as 
follows: 

"To all interest, dividends and rents received during the taxable year, add 
interest, dividends and rents due and accrued at the end of the taxable year, 
and deduct all interest, dividends and rents due and accrued at the end of the 
preceding taxable year; 

"(4) The term ' underwriting income' means the premiums earned on in- 
surance contracts during the taxable year, less losses incurred and expenses 
incurred. "- 

Section 1000 in part provides: 
"SEc. 1000. (a) That on and after July 1, 1922, in lieu of the tax iinposed 

by section 1000 of the Revenue Act of 1918— 
"(1) Every domestic corporation shall pay annually a special excise tax with 

respect to camying on or doing business, equivalent to $1 for each $1, 000 of so 
much of the fair average value of its capital stock for the preceding year ending 
June 30 as is in excess of $5, 000. In estimating the value of capital stock the 
surplus and undivided profits shall be included; 

"(b) The taxes imposed by this section shall not apply in any year to any 
corporation which was not eugaged in business (or, in the case of a foreign 
corporation, not engaged in business in tlie United States) during the preceding 
year ending June 80, nor to any corporation enumerated in section 281, nor to 
any insurace company subject to the tax imposed by section 243 or 246. " 

I~'rom the foregoing provisions of the Act it is apparent that the right of a 
corporation to exemption from taxation under section 1000 depends upon 
whether or not it is an iiisurance company within the meaning and subject to 
taxation under the provisions of section 246. This section d~ not undertake 
to define the meaning of the term "insurance company" as used therein. We 
are therefore remitted to the rule that in construing statutes, nothing to the 
contrary appear~, words used therein must be construed in their ordinary 
sense and with the meaning commonly attributed to them. 

So, when Congress used. the term "insurance company" in section 246. it 
must be presumed that it had in mind the same conception of an insurance 
company as is held by the usual run of people informed on the subject, viz, a 
corporation whose capital and efforts are primarily devoted to the earning of 
income through premiums charged for the issual of its contracts of insurance, 
of whatever nature they may be. When we speak of an insurance company we 
do not have a inental picture of a company also conducting a banking business, 
a mercantile business, or a stock and bond brokerage business. Of course, it is 
a matter of common knowledge and understanding that all insurance com- 
panies derive a very material income from the investment of their capital and 
accumulations in income-producing securities and from rents in those 
where a part of the capital. as is usually authorized, is invested in an ofiice 
building. These items of income, ho~ever, are incidental to the real business 
of the corporation and do not represent income arising from a separate and 
distinct business. The fact that section 246 provides for the reporting and tax;ng 
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of these incidental items of income under the head of "investment income" 
demonstrates, it seems to me, that &'ongres. - had the s«me mental picture of 
an insurance company and its business and sources of incoxue as is held b. , the 
usual run of people. Congress was undoubtedly undertaking, in section 246, 
to provide for the taxation of all of the income of insurance companies . ubjecx 
to its pr&. visions. In so doing it provided for the taxation of only that &ncoxne 
ordinarily understood to be enjoyed by insurance companies, viz, premium 
income and incidental income, fiowing from the investment of its capital and 
su&1xlus. If it had been the intention of Congress to give those companies 
which were conductin not only an insurance business, but also s&&me separate 
and distinct business, the benefit of section 246, undoubtedly provision v-ould 
have been xnade for reporting and taxing the income derived from such sepa- 
rate aud distinct business. To assume otherwise would be to impute to Congress 
a delilxerate intention to exempt the incon&e of some businesses from taxation 
alto ether, simply because they were conducted bv a corporation also engaged 
in the insurance business. 

I think, theref&&re, we must conclude that if an insurance companv, in addition 
to its insurance bus&ness, conducts a separate and distinct business, fm vihich 
it obtain: a substantial income, it is not subject to taxation under section 246, 
nor exempt from taxation under section 1000. 

I can not escape the conclusion that the tsu. -&ee and bond sale service bu=iness 
of the p)aiutiff, in large part, is a wholly unrelated and distinct busix&e. - from 
the insurance business conducted by it. Certainly the business of acting as a 
trustee for bondholders under a mortgage deed of trust, preparing the bonds, 
securing permits authorizing their sale to the public, guaranteeing their payment, 
and nxnrketing them, is not commonlv understood as bei'& a part of or incidental 
to the insurance business. Of course, a guaranty of the pavment of the obli a- 
tion of another, according to the terms thereof, is uot an insurance contract any 
more than is the indo~cment of a negotiable instruxnent an insurance contract. 
The only featuxw of insurance I can discover in the plaintiffs testee and bond 
sale service is the mor&gage title insurance feature, which is, of course, a typical 
insurance undertaking. The returns from this feature of the bustnem, however, 
in 10"2&, constituted such a . -. mall fraction of the entire income received by the 
plaintiff from its trustee and bond sale service that it can not be allov ed to give 
character to that entire line of business. 

In reaching the conclusions herein announced, I am not unmindful of the 
fact that all of the activities of the plaintiff in relation to its tru. &ee and bond. 
sale service are specifically authorized by the Eentucl-y statutes dealing with 
the organization and the business of real estate title insurance companies, but 
the mere fact that the Kentncky statutes authorize real estate title insurance 
companies to enga e in the testee and bond sale service business does not make 
that business insurance business, or make such companies insurance companies, 
within the meaning of section 246. If such were the law. there could be no 
uniformity of administering sections 246 and 1000 of the Revenue Act of 1921, 
or sunilar provisions in other Revenue Acts of the I nited States, as a corpora- 
tion&s right to a particular classiiication would thus depend upon the laws of 
the State of its incorporation, rather than upon the Act of Congress. I. am not 
impressed with the su gestion that to deny the plaintiff exemption under section 
1000 would result in denving to it an exemption accorded to other insuxmnce 
companies. Tire law, as herein construed, does not work any such discrimina- 
tion. The plaintiff has lost the benefit of the exemption granted to an insurance 
companv by voluntarily embarking in a separate and distinct business. The 
loss of caste iiows from the plaintiff's own voluntary act — not from the statute. 

For the reasons stated, it follows, of course, that I am of the opinion that 
plaintiff is not entitled to recover the capital stock tax sought to be recovered 
herein. 

A jud ment, with a finding of facts and conclusions of law as herein set out, 
mav be prepared and presented for entry. 



MISCELLANEOUS TAX RULINGS. 

SECTION 709. — REMISSION OR MITIGATION OF FORFEI- 
TURE S. (1928) 

VII — 31 — 3834 ' T. D. 4179 

Procedure for filing and adjudicating petiiions for the remission 
or mitigation of forfeitures under section T09 of the Revenue 
Act of 1928. 

TREASURY' DEPART'DIE'XTi 
OFFICE OF THE SECRETARY OF THE TREAsURY) 

11' ashington, D. C. , July 18, 2'M8. 

To C'omnia~'seioner of Internal' Revenue, i'ommissioner of Prohibition, 
Prohibition Administrators, CoOeetors of Internal Reeensze, and 
Others C'oneerned: 
Section 709 of the Revenue Act of 1928, enacted May 29, 1928, 

authorizes the administrative remission or mitigation of forfeitures 
incurred under the internal revenue laws, and adopts, for this 
purpose„ the procedure established by Congress for the Customs 
Service by the Tariff Act of 1922. Section 709 is as follows: 

The provisions of law applicable to the remission or mitigation by the 
Secretary of the Treasury of forfeitures under the customs laivs shall apply 
to forfeitures incurred or alleged to have been incurred, before or after the 
enactment of this Act, under the internal-revenue laws. 

The applicable provisions of the TarifF Act of 1922 are as follows: 
SEc. 613. Disposition of proceeds. — Any person claiming any vessel, vehicle, 

merchandise, or baggage, or any interest therein, which has been forfeitecl 
and sold uhder the provisions of this Act, may at any time within three months 
after the date of sale apply to tlie Secretary of the Treasury if the forfeiture 
and sale was under the customs laws, " * * for a remission of the for- 
feiture and restoration of the proceeds of such sale, or such part thereof as 
ruay be clainied by hiin. Upon the production of satisfactory proof that the 
applicant did not know of the seizure prior to the declaration or condemnation 
of forfeiture, and was in such circumstances as prevented him from knowing 
of the same, and that such forfeiture was incurred without any willful negli- 
gence or intention to defraud on tlie part of the applicant, the Secretary of the 
Treasury '-: * - may order the proceeds of the sale, or any part thereof, 
restored to the applicant, after deducting the cost of seizure and of sale, the 
duties, if any, accruing on the merchandise or bag age, and auy sum due on a 
lien for frei, ht, charges, or contribution in general average that may have been 
filed. If no application for such remission or restoration is made within three 
months after such sale, or if the application be ileiiied by the Secretary of 
the Treasurv "' ": ~, the proceeds of' sale shall be disposed of as follows: 

(1) For the payment of all proper expenses of the proceedings of forfeiture 
and sale, including expenses of seizure, maintaining the custody of the property, 
advertising and sale, and if condemned by a decree of a district court and a 
bond for such costs was not given, the costs as taxed by the court; 

(2) For the satisfaction of liens for freight, charges, and contributions in 
general average, notice of ivhich has been filed with the collector accordin 
to law; 

'This decision is also published under Prohibition'Treasury Decision 35. 
(394) 
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(3) For the payment of the duties accruing on such merchandise or ba age, 
if the same is subject to duty; and 

(4& The residue shall be deposited with the Treasurer of the United States 
as a customs * ~ * fine. 

Ssc. 618. Rnnissioa or n!itiyutioa of penalties. — 9'henever anv pere n in- 
terested in anv vessel, vehicle, merchandise, or baggage seized under the pro- 
visions of this Act. or who has incurretl, or is alleged to have incurred, any 
fine or penalty thereunder, files with the Secretary of the Tre. : ury if under 
the customs laws. * ~ = before the sale of such vessel. vciac!c. merchan- 
dise. or baggage a petition for the remi=sion or mitigation of such fine, penaltv, 
or forfeiture, the Secretarv of the Trea. -. urv, * ~ ~ if he find: that such fine, 
penaltv, or forfeiture was incurred vvithout willful negligence or without any 
intention on the part of the petitioner to defraud the revenue or to violate the 
law, or finds the esistence of;uch mitigatin circumstances as to justifv the 
remission or mitigation of such fine, penaltv, or forfeiture, may remit or 
n!itigate the same upon such terms and conditions as he deems reasonable and 
iust, or order discontinuance of any prosecution relating thereto. In order to 
enable him to ascertain the facts, the Secretary of the Treasury may issue a 
commission to anv special agent, collector, member of the Board of United 
States General Appraiser=. or I nited States conunissioner. to tal-e testimony 
upon such petition: 

Th. purpose to be served by the provisions of section ! 09 is, ob- 
viously. that of protecting the interests of innocent persons whose 
property. or any interest therein, is jeopardized by a seizure and 
proposed forfeiture under the internal revenue law . It applies to 
all internal revenue statutes which provide for such forfeitures, but 
particularly to section 8450 of the Revised Statutes. 

The authoritv so granted is not. however, in all regard=. coextensive 
with the power conferred upon the Secretarv of the Treasury by 
sections 618 and 61S of the Tarijf Act. The requirements of sub- 
divisions (1). (2), (8), and (4) of section 618 relate to the disposi- 
tion of the proceeds of the sale of forfeited propertv and not to an 
application for the remission or mitigation of the forfeiture. Pro- 
ceccl. - of the sale oi forfeited propert~y should, therefore, be covered 
into the Treasury as provided by section 3210(a) of the Revised 
Statutes as amended by section 112S(b) of the Revenue Act of 1926 
(44 Stats. , 124); Also by section 618 of the Tari8 Act fines and 
penaltie lnay be remitted or mitigated. while section !09 of the 
Revenue Act of 1928 applies only to forfeitures. Otherwise, the 
provisions of sections 618 and 618 are invol-ed for internal revenue 
violations, including the authoritv (sec. 61S) to o:der the discon- 
tinuance of "any p~rosecution relating thereto. " and to provide for 
the tal-in@ of testimony by the issuance of a colnmis=-ion as therein 
provided. 

The following procedure is adopted for the filing and adjudication 
of petitions under section '?09: 

Treasury Decision Xo. 1 [Prohibition; C. B. VI — 1, 8oG] (Article 
IV, subdivision (e). and article VIII) confers upon the Commis- 
sioner of Prohibition the authority to seize and dispose of property 
forfeited under the internal revenue lans. where the facts also dis- 
clo. -e a violation of any lav- relating to the eighteenth amendment; 
and upon the Commissioner of internal Revenue in all cases in which 
a violation of the internal revenue laws alone is committed, . 

The petition for remission or mitigation of anv such forfeiture 
should accordingly be filed, as the case may be, either with the prohi- 
bition administrator or the collector of internal revenue of the dis- 
trict, in which the property is detained or has been sold. It should 
bc adtlressed to the Secretary of the Treasury and ezecuted. under 



oath, by the person, firm, or corporation pr'esenting the claim 
should state in clear and concise terms the interest of the petitioner 
in the property to be forfeited, or which has been forfeited and sold, 
and the facts relied upon to s~how that the forfeiture was incurred 
without willful negligence or without any intention upon the peart 
of the petitioner to defraud the revenue or to violate the law, or such 
other mitigating circumstances as, in the opinion of the petitioner, 
would justify the remission or mitigation of the forfeiture. In the 
event, the petition is filed for the restoration of the proceeds of sale, 
it shou]d also contain, or be supported by, satisfactory proof that the 
petitioner did not know of the seizure prior to the declaration or 
condemnation of forfeiture, and was in such circumstances as pre- 
vented him from knowing of the same. Where the petitioner is 
not the one who in person committed the act which caused the seizure, 
the petition should state how the property came into the possession 
of such other person, and the investigation, if any, of such person 
made prior to parting with the property. It should. give such a de- 
scription of the property and the facts of the seizures as will enable 
the local oScers readily to identify the property. If a forfeiture 
proceeding is pending in court, or has resulted in a sale of the prop- 
erty pursuant to court order, the petitioner should state the style 
of the case, the court in which pending, or in which the property 
was sold, the docket number, and the fact that the property has 
not as yet been sold, or, if sold, the date and place of sale. If an 
executive proceeding for summary. forfeiture is pending, the petition 
should state such fact; and if the property has been sold, the date 
and place of sale. The petitioner should further undertake in said 
petition to pay all the costs and expenses incurred in seizing and stor- 
ing the property, as well as the court costs borne or to be borne by 
the United States, the taxes, if any, payable by the petitioner, or 
imposed in respect of the property to which the petition relates, and 
any suin due on a lien ior freight, , charges, or contributions in general 
average that may have been filed, and, if the property has been sold, 
or is in the course of being sold, tahe expenses so incurred. The peti- 
tion should also be accompanied by copies, certified by the petitioner 
under oath as correct, of contracts, bills of sale, chattel mortgages, 
reports of. investigators, aSdavits, claims for freight, charges, or 
contributions in general average, and any other papers or documents 
that would tend to support the claims made in the petition. 

Upon receipt of the petition the administrator or collector of 
internal revenue, as the case may be, if a proceeding is pending in 
court, will immediately notify the United States attorney and the 
United States marshal, and request that the case be held in abeyance 
to await final action on the petition. If an executive proceeding 
for summary forfeiture is pending, he will immediately postpone 
the proceedings to await action on the petition. He will then cause 
such investigation to be made of the claim of the petitioner as the 
facts of the case may warrant. A. copy of the report of the investi- 
gation, if any, and of the original report of the violation should then 
be attached to the petition and forwarded to the Commissioner of 
Prohibition or the Commissioner of Internal Revenue, as the case 
may be& with recommendation as to the final action to be taken 
thereon. If a proceeding for forfeiture is pending in court& 
recommendation of the United States attorney must also be for- 
warded with the petition. 
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The petition when so forwarded should also be accompanied by 
a stateme&It of the expenses anti costs incurred, and the tax'. -& if 
any, payable by the petitioner or imposed in respect of the property 
to which the petition relates. 

The Commissioner of Prohibition or the Commissioner of Internal 
Revenue& as the ca=e may be, shall thereupon submit for the approval 
of the Secretary of the Treasury a recommendation as to the final 
action to be taken on the petition. Such recommendation shall be 
accompanied by a memorandum of the facts, approved by the chief 
lam ofiicer of the service in which the petition is pendihg. 

Final action upon any petition filed pursuant to these regulations 
shall be (1) the denial by the Secretary of the Treasury of the 
claim, or (2) the remission by him of the forfeiture and restoration 
of the property or the proceeds, after the payment or deduction of 
the costs, taxes, freight charges, etc. , or (8) mitigation by him 
through the remission in part of the forfeiture or of the proceeds 
of sale. If mitigation by remission in part of the forfeiture can not 
be accomplished without a sale, the Secretarv of the Treasury mill, 
if a forfeiture proceeding is pending in court, withhold further 
action until after the sale of the property, or, if a proceeding is not 
pending, will, at the expense of the petitioner, cause a proceeding 
to be instituted and the property to be sold, and pay to the petitioner 
his proportionate share of the proceeds. In such case the petition 
filed before the sale, and pending thereafter, shall be considered as 
having been filerl within three months after the date of sale. 

Should there be pending, at the time of the remission or mitiga- 
tion of any forfeiture, a proceeding in court in which the establish- 
ment of the forfeiture is sought. and the sale of the property is not 
requirecl to accomplish such remission or mitigation, the Secretary 
of the Treasury mill request the Attorney General to notif; the 
United States attorney to dismiss the same. 

OGDEN L. IIILLS, 
Actzng Secretary of the Treasury. 

TITLE VIII. STAMP TAXES. (1926) 

CERTIFICATES OF STOCK, PROFITS, OR OF INTEREST. 

REGULATIoNs 71, ARTIGLE 29: Issues not subject VIE — 29 — 8813 
to tax. 

' T. D. 4176 
TREASURY DEPARTMENT& 

OFFICE OF COMMISSIONER OF INTERNAL REYENUE& 
K'ashfngton, D. C. 

To Collectors of Internal Revenue and OtAers Concerned: 

Pursuant to the provisions of the Revenue Act of 1928 (see sec- 
tions 441, 442, and 448), Regulations 71 are amended as follows: 

(1) Article 29 is amended (to take effect on May 29, 1928) by 
adding thereto the following new subdivision: 

(j) The issue of stocks and bonds and other certificates of indebtedness bv a 
farmers' or fruit growers' or like association organized and operated on a 
cooperative basis, but only if such association is within the class of organiza- 
tions exempt from taxation under section 231(12) of the Revenue Act of 1926. 



Reg. 71, Art. 82. ] 

PASSAGE TICKETS. 

VII — 29 — 3814 
T. D. 4176 

REGULATIGNs 71) ARTIcLE 58: Passage tickets 
to ports not in the United States, Canada, or 
Mexico. 

To Collectors of Internal Revenue and Oth, ers Concerned: 
Pursuant to the provisions of the Revenue Act of 1928 (see sections 

441, 442, and 443), Regulations 71 are amended as follows: 

(2) Article 58 is amended (to take effect on June 29, 1928) to read 
as follows: 

ART. 58. Passage tickets to ports not in the United States, Canada, Mexico, 
or Cuba. — (a) Passage tickets from any foreign port or domestic port sold or 
issued in the United States costing more than $10, whose port of destination is 
not within the United States, Canada, Mexico, or Cuba, are subject to tax. 

(b) Passage tickets sold or issued in the United States to a port in Newfound- 
land are subject to tax. 

REGULATIoN8 71, ARTIGLE 60: Passage tickets 
to ports in the United States, Canada, or 
Mexico. 

To Collectors of Internal Revenue and Others Concerned: 
Pursuant to the provisions of the Revenue Act of 1928 (see sections 

441, 442, and 448), Regulations 71 are amended as follows: 

(3) Article 60 of Regulations 71 is amended (to take eRect on 
June 29, 1928) to read as follows: 

AsT. 60. Passage tickets to ports in the United States, Canada, Mexico, or 
Cuba. — Passage tickets sold or issued in the United States whose ports of des- 
tination are in the United States, Canada, Mexico, or Cubal are not subject to 
tax unless sold or issued in the United States as a round trip or through ticket 
for a port not within the United States, Canada, Mexico, or Cuba. 

PURCHASE OF STAMPS. 

REGUI ATIoNs 71, ARTIULE 82: Stamps, where pur- VII — 29 — 3816 
chased. T. D. 4176 

1'o Collectors of Internal Revenue and Others Concerned: 
Pursuant to the', ". provisions of the Revenue Act of 1928 (see sec- 

tions 441, 442, and 443), Regulations 71 are amended as follows: 
e 

(4) Article 82 of Regulations 71 is amended to read as follows: 
Anr. 82. Stamps, 

' 
uthere purchased. — The stamps may be purchased from col- 

lectors and stamp deputy collectors of internal revenue and from postmasters 
in cities in the United States of over 25, 000 inhabitants. The Commissioner 
shall furnish to the Postmaster General without prepayment a suitable quantity 
of adhesive stamps to be distributed to and kept on sale by the various post 
masters in the United States in cities of over 25, 000 inhabitants. The posf 
master General may require each such postmaster to give additional or increased 
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bond as postmaster for the value of the stamps so furnished, and each such 
postmaster shall deposit the receipts from the sale of such stamps to the credit 
of and render accounts to the Postmaster General at such times and in such 
form as he may by regulations prescribe. The Postmaster General shall at 
least once monthly transfer all collections from this source to the Treasury as 
internal-revenue collections. 

H. F. tfIRES, 
Acting Commissioner of Internal Rerenue. 

Approved July 7, 1928. 
A. AA . !IELLON, 

Secretury of the Treasury. 

TITLE VI. — TAX ON BEVERAGES. (1918) 

SEcTIoN 611: Tax on still wines. 
SEcTIoN 612: Tax on grape brandy used in 

fortifying. 

VII'-27-8792 
' T. D. 4169 

Revenue Act of 1926. Changes in tax on still wines, dealco- 
holized wines, and grape brandy used for forti6cation. 

TREASURY DEPARTMENT! 
OFFICE OF COMMISSIONER OF PROHIBITION) 

OFFICE OF COMMISSIONER OF INTERNAL REYENUE, 
Washington, D. C. 

To Protuliition Administrators, Collectors of Internal Revenue, and 
Others Co»cerned: 
The Revenue Act of 1928, approved May 29, 1928, provides as fol- 

lows in respect to tax on still wines, dealcoholized wrines containing 
less than one-half of 1 per centum of alcohol by volume, and grape 
brandy used in fortifying wines. 

SECTIOX 451. TAx oN ST!LL Virxss. 

(al So much of section 611 of the Revenue Act of 1918 as reads as follows: 
"On wines containing not more than 14 per centum of absolute alcohol, 16 

cents per wine gallon, the per centuru of alcohol taxable under this section to be 
reckoned by volume and not by weight; 

"On wines containing more than 14 per centum and not exceeding 21 per 
centum of absolute alcohol, 40 cents per wine gallon; 

"On wines containing more than 21 per centum and not exceeding 24 per 
centum of absolute alcohol, $1 per wine gallon 
is amended to read as follows: 

"On wines containing not more than 14 per centum of absolute alcohol, 4 
cents per wine gallon, the per centum of alcohol taxable under this section to 
be reckoned by volume and not by weight: 

"On wines containing more than 14 pcr centum and not exceeding 21 per 
centum of absolute alcohol, 10 cents per wine gallon; 

"On wines containing more than 21 pcr centum and not exceeding 24 per 
centum of absolute alcohol, 25 cents per wine gallon;" 

(bl Such section is further amended by adding at the end thereof two 
paragraphs to read as follows: 

"Any such wines may, under such regulations as the Secretary may prescribe, 
be sold or removed tax free for the manufacture of vinegar, or for the produc- 
tion of dealcoholized wines containing less than one-half of 1 per centum of 
alcohol by volume. 

! This decision is also published under Prohibition Treasai~ Decision 33. 
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"The taxes imposed by this section shall not apply to dealcoholized wine~ 
containing less than one-half of 1 per centum of alcohol by volume. " 

(c) Subsections (a) and (b) of this section shaH take effect on the expiration 
of 30 days after the enactment of this Act. 

SEC. 452. TAX ON GRAPE BRANDY USED IN FORTIFYING. 

(a) Section 612 of the Revenue Act of 1018 (imposing tax on grape brandy 
or wine spirits used for the fortification of wines) is amended by striking out 
-"60 cents per proof gallon" and inserting in lieu thereof "10 cents per proof 
gallon" and by adding at the end of the ffrst proviso a colon and the following: 
"Provzded further, That when such wines are sold or removed for the manu- 
facture of vinegar, or the production of dealcoholized wines containing less 
than one-half of 1 per centum of alcohol by volume, the tax on such grape 
brandy or wine spirits under this section, shaH, under such reguiations as the 
Secretary may prescribe, be abated or refunded. " 

(b) Subsection (a) of this section shall take effect on the expiration of 30 
days after the enactment of this Act. 

These provisions of law become effective on June 29, 1928. 
Still wines removed from bonded premises for taxable purposes on 

and after June 29, 1928, will be taxpaid at the following rates: 
4 cents per wine gallon when containing not over 14 per centum 

of absolute alcohol by volume. 
10 cents per wine gallon when containing more than 14 per centum 

and not exceeding 21 per centum of absolute alcohol by volume. 
25 cents per wine gallon when containing more than 21 per centum 

and not exceeding 24 per centum of absolute alcohol by volume. 
Still wines removed from bonded premises on and after June 29, 

1928, for the manufacture of vinegar may be removed tax free. Such 
wines may be removed only pursuant to permit to purchase for ship- 
rnent to the holder of a basic permit to manufacture vinegar. Before 
removal from the bonded premises the wines must be converted into 
vinegar stock by the addition of glacial acetic acid, acetic acid or 
wine vinegar in the manner provided by section 711(b) of' Regula- 
tions 2, the provisions of which section, except as to payment of tax, 
are hereby extended to cover the removal of wine tax free for use 
in the manufacture of vinegar. 

Still wines removed from bonded premises on and after June 29, 
1928, for the manufacture of dealcoholized wines containing less than 
one-half of 1 per centum of alcohol by volume may be removed tax 
free. Such wines may be removed only pursuant to permit to pur- 
chase for shipment to the holder of a basic permit to manufacture 
dealcoholized wines. The provisions of section 707 (subparagraph 
4, last proviso) and section 1009 of Regulations 2, requiring payment 
of tax when wines are sold or removed for use in the manufacture of 
beverages, are hereby amended accordingly. 

Dealcoholized wines containing less than one-half of 1 per centum 
of alcohol by volume removed from fruit distilleries and dealcoholiz- 
ing plants on and after June 29, 1928, may be removed tax free. 
Producers of such dealcoholized wines will continue to render 
monthly reports thereof on Form 1493 or Form 1413. 

Grape brandy or wine spirits used in the fortification of wines 
under section 612 of the Revenue Act of 1918 on and after June 29, 
1928, will be taxable at the rate of 10 cents per proof gallon. 

AVhere wines fortified under the provisions of section 612 of the 
Revenue Act of 1918 are sold or removed o'n or after June 29, 
1928, for the manufacture of vinegar or the production of dealco- 
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holized &vines containing less than one-half of 1 per centum of alco- 
hol bv volume, the tnz nn the grape brandy or wine spirits used 
to fortify the ~vines will be abated or refunded upon the filing of 
proper claim by the producer of the wines, supported bv evidence 
clearly e. tablishing the quantitv, in proof gallons, of grape brandy 
or wine spirits a, dded in fortification to the v~e so removed. 

Because of the variation in alcoholic content of wines both before 
and after fortification and in the quantity of brandy added to wines 
in fortification, and because of the mixing of diIferent wines by 
blending, the winery records pertaining to the fortification, storage, 
and removal of wines for the manufacture of vinegar or deal. &&- 

holizcd wines must ck arly show the alcoholic content of rhe wines 
both before and after fortification, and the ouantity in proof gallons 
of brandy added to the wines in fortification. This inforntation 
must be noted on Forms 275 and Forms 702 as to all wines fortified 
and removed for the manufacture of vinegar or dealcoholized wines. 
Such wines Inust be stored in separate tanks, packages, or other 
containers, kept completely separated. from other wines, and a label 
containing this information must be attached to the containers of 
the wine. Where abatement or refund is claimed on wines hereto- 
fore fortified and which can not be so identified, other evidence 
satisfactorily establishing the brandy content of the wine may be 
submitted in support of the claim. 

Where fortified wines are removed for the manufacture of vinegar, 
the oflicer supervising conversion of the wine into vinegar stock will 
test the wine and report the alcoholic content thereof. 

O. D. JACKSON, 
Acting Commissioner of Pro4bition. 

H. F. MIREs, 
Acting Commissioner of Internal Itet&enue. 

Approved June 21, 1928. 
OGDEN L. MILLS& 

Acting Secretary of the Treasury. 

TOBACCO. 

REGULATIGNS 8(1928) & 
AETicLE 74: Sizes of pack- 

a&rc. of cigars and cigarettes. 
NEW PACKAGE FOR CIGARS. 

VII — 88 — 3858 
T. D. 4190 

An additional package of 20 large cigars provided by section 
42o(a} of the Revenue Act of 1928. — Regulations 'Xo. 8 amended 
accordingly. 

TREASURT DEPAR~IENT, 
OFFICE OF COMMISSIOiVER OF INTERNAL RsvFNCE, 

ll ashi»@ton, D. C. 
To t'ollectors of Inte&v&aj Ii'eve»ue aud Othe&'s Concerned: 

Pursuant to the provisions of section 42, i of the Revenue Act of 
1928, amending section 8892 R. S. , as amended. to include an addi- 
tional package containing 20 cigars, Regulations Xo. 8, revised April, 
1928, is anlended& effective June 29, 1928& as follows: 
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'l he 6rst sentence of article 74 is amended to read as follows: 
All cigars weighing more than 8 pounds per 1, 000 shall be packed bv the 

manufacturer in boxes not before used for that purpose containing 8, 5, 7; 10, 
12, 18, 20, 25, 50, 100, 200, 250, or 500 cigars each, no more and no less. 

Rl"GULATICNS 8(1998)) ARTIcLE 79: Stamps pro- 
vided; denomination and class. 

VII-33-3859 
T. D. 4190 

To Collectors of Internal Eevenue and Others Concerned: 
Paragraph (a) of article 79 is amended to read as follows: 

(a) Stamps of Class A, Class B, Class C, Ch&ss D, and Class E for the 
different rates of tax imposed on cigars weighing more than 8 pounds per 
thousand in the denominations of 8, o, 7, 10, 12, 13, 20, 25, 50, 100, 200, 250, 
and 00 

H. F. MIRES) 
Acting Commissioner of Internal Eeven&ae. 

Approved August 4, 1M8. 
HENRY HERRICK BOND) 

Acting 8ecretary of the Treasury. 

REGULATIoNs 8) ARTIcI E 86: Classification 
labels. 

CIGARS — CI ASSIFICATION LABELS. 

VII — 49 — 4096 
T. D. 4250 

Tlie classification label nsay be reduced in size or aff&xed else- 
where than on the front of certain boxes or containers other than 
wooden. Itemlations No. 8, article 86, ameuded accordingly. 

TI, EAsURF DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAI. REVENUE) 

Washington) D. C. 
To Collectors of Internal Revenue and Others Concerned; 

Article 86 of Regulations No 8, approved April 24) 1928) is 
amended by striking out the second paragraph and by changing the 
second and part of the tliird sentence of paragraph 1 to read: 

Such label shall be not less than li/q inches long nor less than three-fourths 
of an inch wide and shall be a(fixed to, or printed directly on, the front of the 
box or container. In the case of boxes or containers other than wooden (see 
article 77), the size or. style of which will not permit compliance with the 
above provisions, the label may be proportionately reduced in size, or else- 
wher&. atiixed to, or printed directly on, the box or container. The label must be 
legible in all cases and bear the appropriate one of tlie following statements: 

H. F. MIREs, 
Acting Cmenzzssioner of Internal Revenue. 

Approved November 24) 1928. 
QV. MELLON) 

Seer eiary of the Treasury. 
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MANUFACTI:RKR OF CIGARETTES. 

REOULATIONS 8(1922), SECTIox 41: Computation 
of tax. 

&&" II — 34-3869 
T. D. 4194 

TOBACCO I&AXE FACTURERS' TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

OccUPATIDNAL TAz — 3IANLFAcTURER oF Cits — SALEs FOB Ex- 
POBP~VALIDITF oF TAx. 

The tax imposed by section 1002 of the Revenue Act of 1918 is an 
excise upon the manufacturer measured bv the number of cigarettes 
manufactured and sold, including those manufactured for export 
and actually exported. Su& h taz is constitutional and not in viola- 
tion of section 888fi of the Re~ised Statutes, under v hich cigarettes 
may be ezported without payment of tax. 

TREASURY DEPARTS XT. 
OFFICE OF CoiM&ISSIONER OF INTERXAL REVEXUE 

Ii ashington, D. C. 
To CoVectors of InterIM/Revenue an&I, Others C'o&&ce&nedl 

The followin&r decision of the United States Circuit, Court of Ap- 
peals, Second Circuit& in the case of 8. Anargyros& as plai»tiff in 
error, v. Il':7l&'a&» II. J clsvards& Collector of Interj&aj Revenue, de- 
fer&dant in en. or, is published for the information of internal revenue 
OKcers ancl others concerned. 

H. I. MIRES, 
Acting Commissioner of Internal Revenue. 

Approved August 9, 1928. 
HENRY HERRICK BOND) 

Acting«1'ecretaiy of the Treasury. 

UNITED STATEs CIRcUIT COURT oF APPEALs FDB THE SEcoxD CIRcUIT. 

S. A»argyros, plaintiff in, cr&or, v. II illia&n B. Ed&aards, Collector of I»ternal 
Reve»ue for the Scca &d Dist&et of roc&e I'ork, defe»da»t in en or. 

[May 17, 1928. ] 
DPI iNIoiV. 

MAFTON& Circuit Juclge: The c~unplaint, seel-ing to recover for a tax paid by 
the plain&iff in error, a manufacturer of ci"arettes, for the privilege of engaging 
in that occupation, was dismissed beloiv on motion, Ivhere it was held not to 
state a cause of actiou. For the year ending June 80. 1921, in accordance with 
the provisions of Title X& section 1002, of the Revenue Act of 1918, the tax in 
question was imposed on manufacturers of cigarettes. It was measured by+he 
number of cigarettes sold by it in the preceding year endin June 80, 1920. In 
computiug this taz, the Commissioner included in the number of cigarettes sold 
by the plaintiff in error, cigarettes Ivhich it sold for expo'. The claim is that 
such imposition of taz is contrary to section 8885 of the Revised Statutes, which 
provides that tobacco products may be exported without payment of a tax. 
Below, it was hei&1 that the taz in question was an excise taz upon a specific 
occupation, measured by the amount of sales in the preceding rear, and that 
the statute ezeruptiug tobacco exported related onlv t&& the taz unposed upon 
the sales of cigarettes bv other taxing statutes. Section 1002 reads: 

" Ssr. 1002. That on aud after January I, 1919, there shall be levied, collected 
and paid annually, in lieu of the taxes imposed by section 408 nf the Revenue 
Aci of 1010, the followin special taxes, the amount of such taxes to be com- 
puted on the basis of the sales for the preceding year eudiug June 00— 
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"manufacturers of cigarettes, inciuding small cigars weighing not more tha 
8 pouiids per thousand shall each piiy at the rate of 0 ceiits for eveliy 00 
cigarettes, or fraction thereof. 

~ In arriving at the amount of special tax to be paid under this stion, and in 
the levy and coiiection. of such tax, each Person engaged in the manufactuie of 
more tha» one of the classes of articles specified in this section shall 
sidered and deemed a ina ufa. cturer of each class separateiy. " 

R. S. section 8885, amending 24 Stat. , 218, provides that manufactured 
tobacco, snuff', and cigars may be removed for export io a foreign country 
without piiyment of tax, under such regulations, and the making of such 
entries, and the filing oi such bonds and bills of lading as the Commissioner 
of Intirnal Revenue, with the approval of the Secretary of the Treasuiy, shall 
prescribe. 

The argument for reversal of the judgment below rests upon the claim that 
because certain toba. cco products may be exported to a foreign country without 
payment of the tax under conditions specified in section 8885 of the Revised 
Statutes, a different tax may not be imposed under section 1002. Irrespective 
of the destination of cigars and tobaccos or the amount of sales in the tax 
vear, a tax is imposed upon a manufacturer measured. by the amount of sales 
in the previous year. The two taxes are different: in their nature. A capital 
stock tax is imposed on corporations under Title X, section 1000, and by section 
1002 a special tax is imposed upon persons engaged in occupations as there 
enumerated. Iiy section 1005 taxes are imposed upon persons or groups of 
persons for the privilege of conducting a particular business, as well as penalties 
for nonpayment of said taxes. This method of taxation is lawful. (ERut v. 
Stone Tracy Co. , 220 U. S. , 107. ) Section 1002 imposed a tax upon the sale 
of cigarettes as opposed to a tax upon th manufacture, and the tax imposed 
by section 700(a) of the Internal Revenue Act is an ordinary internal revenue 
tax. Cigarettes manufactured by the plaintiff in error used for domestic con- 
sumption pay the tax provided by section 700(a), and section 8885 exempts 
from the ordinary internal revenue tax the sales of tobacco cigarettes which 
are sold for export. The two statutes are not in coniiict. One imposes a tax 
upon the manufacturer of ci arettes for engagement in that business; the 
second exempts the manufacturer from payment of additional tax if the 
goods are destined for export. The tax is based upon the sales of the previous 
year, irrespective of whether those sales were for domestic consumption or 
for export. If they be for export, he does not pay the tax imposed by section 
700(a). If a mistake be made, and a manufacturer pays a sales tax upon 
cigarettes exported, he may recover it back. (Sec. 1810(c) of the Act of 1918. ) 

In the Elint case, supra, an excise upon the privilege of doing business in 
the particular form was imposed, while here it is an excise upon the privilege 
of doing business of a particular kind. There it was said: 

"In levying excise taxes the most ample authority has been recognized from 
the beginning to select some and omit. other possible subjects of taxation, to 
select one calling and omit another 

In CorneG v. Coyuc (192 U. S. , 418) a tax was imposed upon filled cheese 
and was held not to be a tax upon exports within the meaning of the con- 
stitutional prohibition merely because some of the filled cheese eventually w. as 
exported. 

In Syreckels Sugar Refwxviig Co. v. 3fcCla4n (192 U. S. , 897) the Act provided 
that— " Every person, firm, corporation or company carrying on or doing the 
business of refining petroleum, or refining sugar * ~ * shall be subject to 
pay annually a special excise tax, equivalent to one quarter of 1 per centum 
on the gross amount of a. ll receipts. " 

In sustaining- the validity of the tax the court held that it was not imposed 
upon the ~ss annual receipts as property but only in respect of the carrying 
on or doing the business of refining sugar. The tax included persons as well as 
corporations. Plaintiff in error's argument drawing a distinction between 
attempted excise on the kind of, as distinct from the form of business, is with- 
out force. The Fiint case did not decide that the tax in question was an excise 
tax, because it taxed the privilege of doing that kind of business, but that it 
was a tax on the privilege of doing a certain kind of business and was an ex~~ 
tax. The tax here is not a tax upon the goods which may hereafter becom~ 
the subject ot exportation, it is the tax upon the privilege of manufactur1ng 
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cigarettes, and its measurement merely is br the manufactured cigarettes in 
whi&h ii:e included those which are subject to export. A tax impo~ under 
scctiun 700(al may be supported as a tax on the sale of goods. Section 100! a) 
rea&ls that "upon cigars aud cigarettes manufactured in or imported int&r the 
I. 'nited States and hereafter sold, ~ * ~ the following taxes are to be paid. " 
This &~&ntemplatus a sale and the tax is on the rua&iufaeture and sale or the 
importatiou arid sale. While it may be true that there can be no tax without 
manufacture ur ituportation, it is eoually true there ean be n&&ne without a sale. 
In U. &S. Glue Co. v. Tome of OaL UreeA-, (247 U. S. , 3&~) there was involved an 
income tax of Wisconsin passed pursuant to the State constitution. It taxed 
tlie net income, including the income from goods sold to customers outsi. le of 
the State and delivered from its faetorr to such customers, the sales having 
been made and the oods shipped from plaintiff's branches in other State . The 
court sustained the validity of the aet, holding that it did not plae a burden 
upon interstate commerce. It involved a State and not a Federal statute and 
concerned only the interstate commerce clause of the Federal Constitution. 
In Brouv& v. 3farylu&4 (12 Wheat. . 410) the State statute provided that all 
importers of foreign goods shall take out a license for which they shall pay ~&0. 
The court held the act unconstitutional because it conilicted with the constitu- 
tional provision that no State shall, without the consent of Congre~, lay any 
imposts or duties on imports or exports except what may be absolutely necessary 
for executing its inspection laws and because it also conflicted with the power 
of the Federal Government to regulate interstate commerce. In 1Veste&» U&:io», 
Tel. C&. r. Tezas (10o U. S. , 460). the State statute imposed a ti!x on messa es 
sent and the court declared the aet invalid on the ground that where the burden 
of the taxation i'alls upon the thing which is subject to taxation, the tax is to be 
considered as laid ou the thing rather than ou the person who is ehaAEed with 
the duty of paying it into the treasu&~, and on this ground concluded that it 
imposed a burden upou iuterstate commerce. Here again the State statute was 
involved and the questiou was whether it violated the interstate conunerce 
clause. These cases presented entirely differeut problems than the tax in the 
instant ease. 

W& think the tax in question was properly laid and properly collected. 
Judgment aftirmecL 

REGIILATiovs 73, ARTICLE-4(a): Tobacco, snu8& 
cigars, and cigarettes, 

SEALING EXPORT TOBACCO PACKAGES. 

VII — 49 — %25 
T. D. 4249 

Any label used to seal a paeka e for export must be readily 
distinguishable from an internal revenue stamp. Regulatious 73 
amended accordingly. 

TREASURX DEPART&&IEvT& 
CFFICE OF Cob%&MISSIONER OF IvTKRXAL REVE%UK& 

Washington, D. 0'. 
To CoQectore of Internal Revenue and Others Concerned': 

The last sentence of subdivision (a) of article 4, Chapter I. of 
Regulations 78& approved June 14, 1928 (relating to exportation 
without payment of tax of tobacco manufactures, etc. ), is amended 
to read as follows: 

Any label used to seal a package for export must be readily distinguishable 
from an internal revenue stamp. 

H. F. '&IIRKs, 

doting Commissioner of Interrml Revenue. 
Approved Xovember 24& 1928, 

A. '9". I&IELLOv& 
Secretavy of the T& ea. ~ury. 



Beg. 73, Art. 22. ] 40|i 

DRAWBACK OF TAX ON TOBACCO, SNUFF& CIGARS, AND C~GA 
RETTES EXPORTED. 

RKGUI. ATIoNs 73, ARTrcr, K 20: Stenciling the 
shipping cases. 

TOBACCO EXPORT PACIIAGKS. 

+II — 41 — 3942 
T. D. 4225 

Paclrages of tobacco products exported with benefit of drawbacir 
need»ot be corded and sealed. Regulations No. 73 amended 
accordingly. 

TREASURY DEPARTMENT& 
OFFICE OF COMMISSIONKP& OF INTERNAL REVENUE& 

W'ashington D. C. 
To Collectors of Internal revenue and Others Concerned: 

Articles 20 ~ ~ * of Chapter III of Regulations 78, approved 
June 14, 1928 (relating to drawback on tobacco manufactures), are 
amended by eliminating therefrom the following words: 

In the last sentence of article 20, "cord and seal each case and. " 

REGULATICNs 73& ARTIGLE 21: Schedule of stamps 
in entry. 

1'o Collectors of Internal Revenue and Others Concerned: 
Articles * "' * 2l, ~ * * of Chapter III of Regulations 

73, approved June 14, 1928 (relating to drawback on tobacco manu- 
factures), are amended by eliminating therefrom the following 
words: 

In the second sentence of article 21, "the number of seal used, ". 

REGULATIONS 73& ARTICLE 22: Deputy's report. VII — 41 — 3944 
T. D. 4225 

To Collectors of Internal Revenue and Others Concerned: 
Articles * * ~ 22 of Chapter III of Regulations 78& approved 

tune 14, 1928 (relating to drawback on tobacco manufactures), are 
amended by eliminating therefrom the following words: 

In the second sentence of article 22, "in the sealed cases. " 
D. H. BLAIR, 

Commissioner of Internal Revenue. 
Approved October 4, 1928. 

A. )V. MKr. r, oN, 
8ecretary of the Treasury. 



MISCELLANEOUS RULINGS. 

OLEOMARGARINE. 

VII — 28 — 3799 
MS. 80 

Schedule of oleomargarine produced and materials used during the 
xMay, f92S, as compared unth May, 1M7. 

month of 

Mal)) 1928 May) 1927. 

Total production of uncolored oleomsrgarire 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Corn oil 
Cottonsccd oil 
Fdible tallow 
Milk 
Mustard oil 
Neutral lard. 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanui; oil 
Salt 
Sesame oil 
Soda 
Vanilla extract 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter, 
Cocoanut oil 
Color 
Cottonseed oil 
Edible tallow 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stook 
I'alru oil 
Peanut oil 
Salt 
Soda 

Total 

Pounds. 
22, 441, 087 

321, 226 
11, 155, 044 

1, 918. 360 
7, 763 

6, 881, 5S6 
4, 040 

1, 878, 322 
3, 229, 023 

436, 923 
131, 592 
68, 805 
1, 298 

372) 257 
1, 887, 414 

3, 975 
7, 844 

19 

2S, 305, 491 

1, 303, 383 

115 
457, 88G 

1, 656 
216, 415 

5)3, 047 

249, 242 
441, 248 

16, 758 
10, 265 
21, 803 
23, 259 

130, 960 
163 

2, 142, 822 

Pounds. 
19, 637, 034 

199, 038 
8, SG5, 532 

1, 400 
1, 8%, 691 

1, 600 
6, 433, 252 

5, 489 
1 So3'124 
3, 73s, 439 

4G7, 706 
151 557 
27, 413 

1, 118 
258, 930 

1, 681. 60S 
4, 200 
6, 071 

19 

24, 027, 187 

1, 2, 9, 734 

2, 615 
368, 816 

1, 709 
119, 963 

8, 050 
480, 105 

55 
153, 165 
353, 600 
34, 250 
16, 643 
11, 973 
22, 057 

103, 551 
110 

1, 67G, 672 

37223' — 29 — 27 (407) 
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gZy 3g 8S46 
MS. S1 

schedule of olee775argarsne produced, and matertals used durtug the mortth of 
juste, I988, as compared fotth June, 1927. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil. 
Corn oil 
Cottonseed oil 
Edible tallow 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Ps, lm-kernel oil 
Peanut oil 
Salt 
Sesame oil 
Soda 
Vanilla extract 

Pounds. 
22, 499, 418 

186, 770 
11, 345, 862 

1, 899, 977 
6, 297 

6, 466, 680 
3, 520 

1, 83', 1, 108 
3, 162, 067 

429, 081 
119, 229 

59, 431 
3' oo3 

360, 306 
1, 887, 607 

7, 566 
18 

Pounds. 
19, 451, 096 

174, 016 
7, 794, 0 8 

800 
1& 812, 857 

8, 608 
5, 276, 943 

5, 235 
1, 800, 987 
4, 018, 798 

397, 981 
146, 177 
40, 789 

255, 781 
1, 635, 143 

2, 250 
6, 057 ' 

22 

Total 27, 771, 512 23& 376, 532 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutral lard 
Oleo oil. 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oiL 
Salt 
Soda 

1, 238, 414 

224 
445, 283 

1, 428 
20o, 967 
567, 665 
240, 280 
427, 128 

16, 452 
11, 098 
22, 400 
19, 895 

124, 200 
223 

1, 193, 674 

1, 550 
350, 135 

1, 670 
96, 102 

412, 142 
137, 213 
338, 250 
81, 685 
26, 287 
13, 040 
19& 585 
95, 843 

101 

TotaL 2, 082, 243 1, 523, 603 
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Bchedule of ofeomergarine produced arid materials used during the month of 
July, 1998, as corrtpered tofth July, 1927. 

Total production of unmlored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
B utter 
Comer. ut oil 
Cottonseed od 
Edible tallow 
MQk 
hfustard oS 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-l cruel oil 
Peanut oil 
Salt, 
Sesame oiL 
S oda 
Vent) la extract 

Total 

Total production colored oleomargarine 

Pouch. 
20, 434, 798 

156, S62 
10, 299, 075 
1, 705, 358 

1, 900 
6, 192, 382 

1, 435 
1, 557, 187 
2, 918, 306 

444, 186 
112, 555 

58, 315 
2, 104 

4'8, 438 
1, 686, 380 

7, 070 
18 

25, 572, 571 

1, 009, 135 

Pou rub. 
16, 220, 041 

134, 597 
6, 942, 665 
1, 474, 487 

2, 656 
4, 476, 246 

3, 810 
1, 450, 95S 
3, 101, 052 

372, 403 
135, 542 
38, 340 

238, 747 
1, 397, 781 

1, 200 
7r 613 

14 

19, 778, 111 

984, S24 

r colored oleoma~irine: Ingredient schedule fo 
Butter 
Comanut oU 
Color 
Cottonseed oil 
Milk. . 
f cutral lard 
Oleo o0 
Oleo stccrine 
Oleo stock 
Pahu oil 
Peanut oil 
Salt 
Soda 

Total 

124 
343, 413 

1, 30 
161, 528 
459, 355 
198, 920 
367, SS5 
11, 360 
15, 438 
16, 217 
19, 720 
99, 997 

107 

1, 695, 371', 

1, 730 
305, 066 

1, 501 
84. 023 

341, 041 
117, 972 
263, 368 
26, 065 
20, 588 
14, 830 
17, 959 
78, 720 

70 

1, 272, 933 
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VII-42-3953 
MS. 88 

Hchedale of oleomargarine prodlced ancE materiel used daring the month of 
August, 1M8, as compared eAth, Augtsst, 1927. 

August, 
1928. 

August, 
1927. 

Total production of uncolored oleomargarine 
Pounds. 

22, 436, 765 
Pounds. 
19, 84S, 807 

Ingredient schedule 
Butter 
Cocoanut oil 
Cottonseed oil 
Edible tallow 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 

. Palm-kernel oil 
Peanut oil 
Salt 
Sesame oil 
Soda 
Vanilla extract 

for uncolored oleomargarine: 
173, 730 

11, 474, 250 
1, S87, 910 

2, 235 
6, 483, 955 

1, 265 
1, 595, 056 
3, 167, 019 

424, 599 
101, 778 
62, 716 

1, 711 
416, 394 

1, 895, 059 

10, 465 
18 

170, 480 
8& 212& 041 
1, 528, 765 

2, 400 
5, 187, 726 

5, 310 
1, 712, 809 
3, 403, 464 

427, 405 
156, 575 
42, 968 

305, 961 
1, 799, 346 

3, 300 
6, 318 

24 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neui, ral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Salt 
Soda 

Total 

27, 698, 160 

1, 173, 484 

210 
435, 833 

1, 303 
173, 708 
530, 326 
224, 791 
417, 310 

12, 030 
13, 605 
22, 546 

339 
23, 538 

115, 567 
194 

1, 971& 300 

22, 964, 892 

1, 033, 313 

6, 552 
627& 744 

1, 527 
215& 947 
378, 036 
134, 755 
555& 781 
24, 158 

10, 440 

18, 438 
159, 358 

84 

2, 155, 113 
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VII — 47 — 4009 
MS. 84 

Heheflftie of oleomargartne proflfteefl anti materials ttsefl flaring the ntonth of 
fs'eptembei', 19Z8, as compos efi ttrtth 8eptember, 1997. 

September, 
1928. 

September, 
1927. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottonseed oil 
Edible tallow 
Milk 
Musi, ard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oU 
Palm-kerr el oil 
Peanut oil 
Salt 
Sesame oil 
Soda 
Vanilla extract 

Total 

Total production of colored oleomargarine 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutrallard 
Oleo oil 
Oleo stcarine 
Oleo s!ock 
Palm oil 
Peanut oil 
Salt 
Soda 

Pounds. 
27, 210, 628 

218, 948 
14, 028, 353 
2, 240, 604 

3, 170 
'7, 999, 276 

1, 070 
1, 926, 979 
3& 890, 377 

498, 348 
122, 594 
70, 329 

1& 056 
495, 260 

2, 262, 331 

9, 439 
24 

33, 768, 218 

1, 235, 061 

378 
424, 020 

1, 536 
195, 951 
530, 419 
218, 740 
445 516 

16, 585 
13, 800 
4, 450 

22, 120 
1m, 590 

116 

1, 990, 221 

Pounds. 
22, 284, 014 

202, 242 
10, 062, 387 
2, 004, 824 

4, 200 
5, 998, 978 

6& 720 
1, 802, 689 
4, 934, 285 

499, 453 
167, 097 
45, 422 

340, 30S 
1, 907, 341 

4, 200 
7, 365 

19 

27, 987, 530 

1, 210, 989 

1& 650 
373, 508 

1, 786 
107, 948 
410, 661 
147, 952 
348, 44S 
28, 942 
23, 087 

6, 989 
25, 371 
99, 852 

100 

1, 576, 294 



VII 5& — 4087 
MS. 85 

8chedule of oleomargartne produced, and matert'als used durtstff the month of 
OctorJer, 18?S, as compared tfrtth. October, 19SV. 

October, 
1928. 

October, 
1927. 

Total production of uncolored oleomargarine 
Pounds 

29, 181, 242 
Pounds. 
24, 800, 782 

Ingredient schedule for uncolored 
Butter 
Cocoanut oil 
Corn oil 
Cottonseed oil 
Edible tallow 
Milk 
Mustard oil 
Neutral oil 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Soir 
Sesame oil 

oda S 
V anills extract 

Total 

oleomargarine: 
225, 986 

15, 177, 219 

2, 436, 933 
2, 905 

8, 515, 204 
935 

2, 032, 119 
3, 877, 869 

523, 535 
108, 247 
88, 896 
6, 300 

589, 428 
2, 351, 689 

8, 374 

35, 945, 639 

203, 382 
11, 883, 692 

7, 100 
2, 10S, 714 

4, 200 
6, 913, 896 

6, 635 
2, 040, 745 
3, 800, 697 

507, 498 
161, 852 
52, 807 

3, 138 
411, 141 

2, 107, 116 
5, 950 
8, 324 

24 

30, 226, 911 

Total production colored oleomargarine: 1, 449, 975 1, 239, 929 

Ingredient schedule 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Milk 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Salt 
Soda 

Total 

for colored oleomargarine: 
2, 851 

537, 002 
1, 768 

241, 414 
635, 808 
259, 838 
485, 896 

16, 885 
6, 820 

24, 630 

31, 291 
139, 817 

123 

2, . 384, 143 

1, 390 
401, 960 

1, 692 
118, 996 
418, 426 
150, 770 
305, 089 
23, 087 
11, 397 
20, 299 
1, 343 

27, 794 
101, 343 

110 

1, 583, 696 
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MISCELLANEOUS. 

VII — 27 — 3790 
T. D. 4168 

INCOME, PROFITS, AND ESTATE TAXES. 

Computation of income, war-profits, excess-profits, and estate 
taxes in eases where property is or has been in the custody of the 
United States under the Trading with the Enemy Act, and the 
collection and payment of internal-revenue taxes from such property. 

TREASURT DEPARTMEiNTq 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

l mh;ington, D. C. 
To Collectors of Interne/ Revenue and Others Concerned: 

Section 24, Trading with the Enemy Act, as amended (as amended 
by section 18, Settlement of Vi ar Claims Act of 1928) (40 Stat. L. , 
411, as amended by 42 Stat. L. , 1511, as amended by Public, No. 122, 
Seventieth Congress), provides as follows: 

Szo. oi. (a) The-Alien Property Custodian is authorized to pay all taxes 
(including special assessments), heretofore or hereafter lawfully assc=sed by 
any body politic against any money or other property held by him or by the 
Treasurer of the United States under this Act, and to pay the necessary 
expenses incurred by him or by any depositary for him in securing the posses- 
sion, collection, or control of auy such money or other property, or in protecting 
or administering the same. Such taxes aud expeuse. shall be paiil out of the 
money or other property against which such taxes;xre assessed or in respect of 
which such expenses are iucurre, or (if- such money or other property is 
insufilcient) out of any other mouey or property held for the same person, 
notwithstanding the fact that a claim may have been filed or suit instituted 
under this Act. 

(b) Iu the case of income, war-profits, excess-profits, or estate taxes imposed 
by any Act of Congress, the amount thereof shall, uuder regulations prescribed 
by the Commissioner of Internal revenue with the approval of the Secretary of 
the Treasury, be computed in the same m;inner (except as hereinafter in this 
section provided) as though the money or other property hail uot been seized 
by or paid to the Alien Property Custodian, and shall be paid, as far as prac- 
ticablc, in accordance with subsection (a) of this section. Peudiug final deter- 
mination of the tax liability the Alien Property Custodiau i= authorized to 
return, in accordauce with the provisions of this Act, money or other property 
in anl trust in such amounts as may be determined, under regulations prescribed 
bv the Commissioner of Internal Revenue with the approval of the Secretary 
of the Treasuiy, to be consistent with the prompt pavment of the full amount of 
the inti mal-revenue taxes. 

(c) So much of the net iucome of a taxpaver for the taxable year 191r, or 
any succcediug taxable year, as represents the gain derived from the sale or 
exchange by the Alien Property Custodian of any property couveyed, trans- 
ferred, assigned, delivered, or paid to him, or seized by him, may at the option 
of the taxpayer be segregated froiu the net iucoiue and separately taxed at the 
rate of 90 per centum. This subsection shall be applied and the amount of 
net income to be so segregated shall be determined, u~der regulations pre- 
scribed by the Commissioner of I~ternal Revenue with the:ipproval of the 
Secretary of the Treasurv, as nearly as may be in the same manner as provided 
in section 208 of the I:evenue Act of 1926 (relatiug to capital net gains), but 
without regard to the period for which the property was held by the Alien 
Propertv Custodian before its sale or exchange, anil whether or not the taxpayer 
is an individual. 

(d) Any property sold or exchan~ by the Alien, Property Custodian 
(whether before or after the date of the enactment of the Settlemeut of War 
Claims Act of 1928) shall be considered as having been compulsorily or invol- 
untarily converted, withiu the meaniug of the income, exce. . -profits, and war- 
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profits tax laws and regulations; and the provisions of such laws and I'eP 
tions relating to such a conversion shall (under regulatioi!s prescribed by the 
Commissioner of Internal Revenue with the approval of the Secretary of 0 the 
Treasury) applv in the ease of the proceeds of such sale. or exchange. Kor the 

purpose of determining whether the proceeds of such conversion have beejn 

expended within such time as will entitle the taxpayer to the benefits of such 
laws and regulations relating to such a conversion, the date of the return of 
the proceeds to the person entitled thereto shall be considered as the date o&f 

the conversion, 
(e) In case of any internal-revenue tax imposed in respect of property con- 

veyed, transferred, assigned, delivered, oi" paid to tbe Alien Property Custodian, 
or seized by him, and imposed in respect of any period (in the taxable year 
1917 or any succeeding taxable year) during ivhich such property was held 
by him or by the Treasurer of tbe United States, no interest, or civil penalty 
shall be assessed upon, collected from, or paid by or on behalf of, the taxpayer; 
nor shall any interest be ciedited or paid to the taxpayer in respect of any 
credit or refund allowed or' made in respect of such tax. 

(f) The benefits of subsections (c), (d), and (e) shall be extended to the 
taxpayer if claim therefor is filed before the expiratior of the period of limita- 
tions properly applicable thereto, or before the expiration of six months after 
the date of tbe enactment of the Set'!lement of War Claims Act of 1928, which- 
ever date is the later. The benefits of subsection (d) shall also be extended 
to the taxpayer if claim therefor is filed before the expira. tion of six months 
after tbe return of the proceeds. 

Pursuant to the above-quoted provisions and the provisions oi' the 
various internal revenue laws, the IoHowing regulations are hereby 
prescribed: 

ARTIELE I. DEFI¹TIONs. 

When used in these regulatim!s- 
(a) The term "property" includes money, the proceeds of property, income, 

divideuds, interest, annuities, and othe; earnings (including amounts allocated 
or payablc out of the unallocated interest fund), income payable under section 
28, and an!ounts payable under section 10, of the Trading with the E&nemy Act. 

(b) Tne terin "property seized by the Alien Propcrtv Custodian" includes 
properoy conveyed, transferred, assigned, delivered& or paid to the Alien Property 
Custodian or to the Treasurer of the United States, under the Trading with the 
Kneiny Act. 

(c) The term "property held by the Alien Property Custodian" includes 
property beld by tbe Treasurer of the United States under the Trading with 
tbe Enemy Act. 

(d) The terru "unallocated interest fund" has the meaning assigned to such 
term by the Trading with tbe Enemy Act. 

(e) Thc term "Trading with, ibe Enemy Act, " includes all amendments of 
such Act, and all orders, rulm, and regulations& issued or prescribed under' such 
Act or any such amenduient:. 

ARTIcLE II. APPLIOBTION OF REoIIL«&T!oxs, 

(a) Income or profits tIIzea — These regulations are applicable to any income, 
war-profits, or exce. s-profils tax imposed by any Act of Congress and pay- 
able by any person whose property is or has been held by the Alicii Property 
Custodian, Ivhether or not such tax is imposed in respect of such property or 
in respect of the period during v, 'hich any of such property has been held by 
the Alien Property Custodian. 

(b) E, st!ite tIIxe8. — These regulations are applicable to any estate tax im- 
posed by any Act of Congress upon the transfer of the estate of any decedent 
if any of the property of such estate is or has been held by the Alien Property 
Custodian or if any of such tax is paya. ble by any person whose property is 
or has been held by the Alien Property Custodian. 

(c) Citi;ona of the United, States. — Any property held by the Alien Property 
Custodian may be retuiwed, prior to any computation or payment of internal 
revenue taxes, to any individual who at the time of the seizure of such 
property was a citizen of the United States. 
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A&ivccLE III. COMPUT& TIOiV OF T~ 
(a) I&&or&me o&' profits tazes. — The amount of any income, war-profits, or 

excess-l&r &fits tax p:iyable for any taxable period shall be computed in accord- 
auc» with the Revenue Act and the regulations promulgated thereunrler appli- 
cable to such period (including all amendments enacted or promulgated prior 
to the computation), except as specifically otherwise provided by these 
regulations. 

(b) It'state triaes. — The amount of any estate tax shall be comput»rl in 
accorrlance with the Revenue Act and the regulations promulgated thereunrier 
applicable at the time of the death of the decedent (including all aniendments 
enacted or promulgated prior to the computation), except as specifically other- 
wise provided by these regulations. 

(c) General. — In making any such computation, the seizure of property from 
the owner shall be considered as not affecting the ownership thereof; the 
seizure of property from any person not th&e owner shall l&e considered as the 
receipt of such property by the ov ner; and any oct of the Al en Property Cus- 
todian, the Treasurer of the United States. or the Secretarv of the Treasury 
in respect of such property (including any investme~t, sale, or other rlisposi- 
tion and any payment or other expenditure) shall be cousidered as the act of 
the owner. 

(d) Tc&itattr&e oo»iputations. — In order that the return of property by the 
Alien Property Custodian may not be delayed until the amount of taxes payable 
by the person to whom such property is returuable, or out of the property ir& 

be returned, is finally computed and paid, a tentative computation of su»i& 
amount will be made in every case, unless such person or the Al''en Property 
Custodian notifies the Comiuissioner of Internal Revenue in writing that he 
prefers that the return of his property be postponed until the amount of such 
taxes can be finally computed or unless the Commissioner of internal Revenue 
believes (liat a final computation will not postpoue the return of the property. 
In making any such tentative computation, the gross income or the gross estate 
(as the case may be) as shown by the records of the Alien Property Custodian 
(excluding therefrom items exempt from taxation) shall be coiisidered as the 
net income or net esi, ate (as the case may be), unless a return has been filed 
or facts are available upon which a more acc rate computation of the amount 
of such taxes can be roade. 

(e) Ir'i!'al oo»&pritatio»a. — A final computation of the aiuount of taxes pay- 
able by tlie person to whom property is returnable by the Ali~n Property Cus- 
todian, or out of propertv to be returned, will be made as soon a. ; practicable 
in every case. In any case in which the amount shown by a tentative compu- 
tation has been paid, a refuud or credit of any amount pairl in exec~a of tlie 
amount properly due will be made in accordance with the final co!&&putation, 
even though a claim therefor has not been filed, if the periorl of lhn&tation 
applicable to the flliug of such claim has not expired. If, however, the tax- 
payer desires to protect his right to anv credit or refund deter&ninerl to be rlue, 
a claim for credit or refund should be filed. Any such claiin in re. pect of the 
amr&unt paid in accordance with a tentative computation will be accepted even 
though it does not clearly set forth in detail all the facts upoii v hich the claim 
is based. Any such claim in respect of an amount paid in accorrlance ivitl a 
fina! computation, however, must clearly set forth in detail under oath all tile 
facts relied upon in support of the claim and must conform to the regulat:ons 
applicable to an ordinary claim for refund or credit. (See, for example, 
article 1804, Regulations 69. ) 

(f) Ii! jo&v»atto&t aequi'rerf — I»co&ee ar»it profits taxes. — The following informa- 
tion submitted under oath is necessary in each case for a final computatiou, 
for each taxable year for which the computation is to be made: 

(1) All income (other than income received by the Alien Property Custodian) 
regardless of' amount received during such taxable year from sources within 
the United States, or if no such income has been received, then a statement to 
that efi'ect. 

(2) If a return of such income has been made, then the following data in, 
respect of such return: 

(A) Tl' «'xabie year for ivhich the return was inade and the tax (whether 
income, w;ir-profits, or excess-profits) paid; 

(B) The name of tlie taxpayer for wliom the return ivas inade; (r') The name of the agent or other person (if any) by whom such return 
was miide; 

(D) The ofilce of the collector in which such return ivas filed. 
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(8) Such other facts as may be required, from tune to time, by the Com- 
missioner of Internal Revenue. 

(g) I»formotknI & eqII&ed — Estate tru:os. — In. order to make a final co&nputa- 
tion of the amount of estate taxes payable in any casI„ the 11sual estate tax 
Iwturn should be fded, together with the supporting documents required by the 
regulations. 

(h) BetIIIv&s. — It should. be noted that in many eases allowance of deductions 
and credits will be contingent upon the making of a return in accordance with 
the applicable Revenue Act. The submission of inforznation in accordance 
with subdivision (f) above will be considered as the making of the return 
required by such Revenue Act 

(i) Teza(&te peers. — The amount of income, excess-profits, and war-profits 
taxes will be computed for each taxable vear prior to the return of all the 
property out of which the tax is payable or to the person by whom the tax is 
payable, unless the amount of any tax paid would be considered an overpayment 
under section 607 of the Revenue Act of 1928 (providing for the credit or refund 
of amounts paid after the expiration of the period of limitations). However, 
unless facts are available indicating a liability for taxes for a taxable year 
ending prior to the seizure of the property by the Ahen Property Custodian or 
beginning after the return of aG the property out of which the tax is payable, 
or to the person by whom the tax is payable, the computations (both tentative 
and fina1) mill be made only in respect of periods during which the property 
is held by the Alien Property Custodian. In any case in which a duly author- 
ized ofilcer or employee of the Bureau of Internal Revenue has computed the 
amouni, of taxes payable in respect of any such period, such computation wiG be 
accepted as a tentative computation, unless the facts clearly indicate that a 
Incl'c accu&'ate coIIIputatlon can be made. 

(j) Detail of ogc(a(s of Ne Bureau of Internal ReveIMIe. — The Comraissioner 
of Internal Revenue mill detail to the office of the Alien Property Custodian 
such oificers and emplovees of the Bureau of Internal Revenue as may be neces- 
sary to make the computations under these regulations promptly and accurately. 
An ofiicer or employee of the coGector of internal revenue, Baltimore, may be 
detailed by the coGector, for such periods of time as may be necessary, to receive 
paya&cuts at the oir'ce of the Alien Property Custodian. 

ARTIcLE IV. PEYMEET oF TAxEs. 

(a) Fentafbve co&IIpgtat(ov&s. — The amount of taxes shown by a tentative 
computation shaG be paid by the Alie~ Property Custodian to the collector of 
interns! revenue, Baltimore, or to a representative of such coGector, as soon as 
practicable after the tentative computation has been made. It will not be 
necessary, however, for the payment to be made prior to the retmn of property 
if an an&ount sufficient to make the payment is retained by the Alien Property 
Custodian out of the property whicn would otherwise be returnable. 

(b) Einal oo&III&stations. — If a final computation shows that the full amount 
of internal-revenue taxes properly payable is in excess of the amount (if any) 
previously paid, the amount remaining unpaid shall be paid by the Alien Prop 
erty Custodian to the collector of interual revenue, Baltimore, or to a representa- 
tive of such collector, as soon as practicable after the final computation has 
been made. If the final computation shows that the full amount of internal- 
revenue taxes properly payable is less than the amount previously paid, the 
difference shall be credited or refunded in a. ccordance- with the provisions of 
these regulations. A final computation will not prohibit a subsequent computation 
if it is determined that the amount shown by the final computation is erroneous. 

(c) PIInds uoailaMe for f&ay&&I+at. — Jf the property held by the Alien Property 
Custodian is insuificient to make the payment, payment shall be made by the 
Alien Property. Custodian to the extent of the property held by him (if any), 
including any property subsequently reseived by him, and the aznount remaining 
unpaid may be er&llected from the person liable therefor in the same manner as 
a deficiency in tax. 

(d) G(Mng of I&oIId f&Her to coInpIItat(ovt. — If it appears in any case that 
neither a tentative nor a final computation of the amount of ta~es properly 
payable can be made within two months after the date an which the Alien 
Property Custodian would otherwise return the propertV, and If the Alien 
Property Custodian deems it advisable not to postpone the return of the property 
nntU a computation can be made, the property mav be returned in accordance 
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with subdivision (a) if a bond is filed with the collector in such amount (or 
unlimited iu amount) and with such sureties as the Commia~iouer of Internal 
Revenue deems necessary (or collateral authorized by law dep ized in lieu of 
surety), conditioned upon the payment of the full amount of the internal-revenue 
taxes finally computed to be due. Only surety companies holding certificates of 
authority from the Secretary of the Treasury as acceptable sureties on I'ederal 
hoods will be approved as sureties. 

(e) Deficiciic)1 letters an d notice and demand. — All payments by the Alien 
Property Custodian shall be made without regard to the provision= of law 
relating to the mailing of a deficiency letter or to notice aud demand, and ail 
refunds shall be made directly to the Alien Property Custodian. 

AarzcLE V. SsuaKo~rzo CsrzrsL . iver Gszxs. 

(a) Taz on gains from sales bg Alien, Propi. rty C'asiodian, . — In any case in 
which a claim therefor (as prescribed in section 24 (f ) of the Trading ivith 
the Enemy Act) is filed i y the taxpayer (or as prescribed in Article VIII, in 
making a tentative computation), so much of the net iucome of a taxpaver for 
the taxable year 1917. or any succeeding taxable year, as repre='ants gain 
deriveil from the sale or exchange by the Alieu Property Cus gdian of any 
property held by him, shall be segregated and separately taxed iu the mauner 
hereinafter provided in this article. 

(b) Dc, 'iaitions. — For the purposes of this articie— 
(1) The terzu "segregated capital gain" meaus taxable gain from the sale 

or exchange by the Alien Property Custodian of segregated capital a. sets; 
(2) The term - segregated capital loss" means deductible loss resulting from 

the sale or exchange by the Alien Property Custodiau of segre . ated capital 
assets; 

(3) The term "segregated capital deductions" means such deductions as are 
allowed bv the income, excess-profits, and war-profits tax laws for the purpose 
of computing net iucome, and are properly allocable to or chargeable against 
segregated capital assets sold or exchanged by the Alien Property Cu iodiau 
during the taxable year; 

(4) The term " ordinary deductions" means the ileductions allowed by the 
iucoiue, excess-profits, and war-proiits tax iiiws for the purpose of computing 
net income, other than segregated capital losses aud segregated capital 
deductions; 

(S) The term " segregated capital net gain " means the excess of the total 
amount of segi egated capital gain over the sum of (A) the segregated capital 
deductions and segregated capital lo;ses. plus (B) the amount, if unv. by which 
the ordinary deductions exceed the gross income coniputed without includiug 
segregated capital gains; 

(9) The ze~ " ordinary net income" means the net income computed in 
accordance with the incozue, excess-profits, aud war-profits tax laws a!iplicable 
to the taxable year, after excluding all items of segregated capital giiu. se re- 
gated capital lo. . . and segregated capital deductions; and 

(I) The term "segregated capital asN. 'ts " means anv propertv held by the 
Alien Property Custodian other thau (the seizure by the Alieu Property Cus- 
todian being disregarded aud the property rc "arded as in the po=session of the 
taxpayer) stocl- in trade of the taxp;iver, or other propertr of a kind which 
would properlv be iucluded in the iuventory of the taxpayer if on hand at the 
close of the taxable year, or property held by the taxpayer primarilv for sale 
in the course of his trade or business. 

(c) Coiiipatatioa of tas:. — In any case in which gain derived from the sale 
or exchauge by the Alieu Property Custodian of any propertv held bv him is 
se, regated and separately taxed. the aggreg;ite of the iuuount of income, excess- 
profits, or war-profits taxes shall be cozuputed as follows: 

(1) An income tax shall be computed upon the basis of the ordinarv net 
income; 

(2) The war-profits and excess-profits taxes siiali lie computed upon the b;isis 
of the ordiuary net income; 

(3) A tiix of 80 per centum slmll be computed upon the basis of the segregated 
capital net gain; 

(4) The imount of income. excess-profits. and war-profits taxes shall be the 
guin of the amounts determined under paragraphs (I) to (3), inclusive, 

(d) pnrtaers, estates. trasts, end bcaepcigrics. — If any member of a partner- 
ship, any estate iir trust, or any beneficiary of an estate or zru. t, cozuplies with 
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the provisions of subdivision (a) of this article, he shaU be entitle to the 
benefits of ihe provisions of this article, and the proper part of the 
the net income which consists, respectively, of ordinary net income. or segregated 
canital net gain, shall be computed by the Commissioner of Internal Revenue, 
and taxed to the member or beneficiary or to the estate or trust as provided in 

tbe provisions of tbe applicable income, war-profits, and excess-profits tax laws 
with respect to partnerships, estate or trusts, and the members or beneficiaries 
thereof. 

Aizrrcrx VI. IzvvoLvxrszzv Com~smv. 

(a) t;orcz]zzctcctiozz of tm. — In tbe case of any property sold or exchanged by 
the Alien Property Custodian, no. gain or loss shall be recognised, for tbe pur- 
poses of the income, war-profits, and excess-profits tax laws, if the owner of the 
property thus sold or exchanged, forthwith upon the return of the proceeds (or 
such part thereof as is returned) of the sale or exchange to him, in good faith 
expends such proceeds in the acquisition of other properti similar or related 
in service or use to the property sold or exchanged, or in the acquisition-of 
control of a corporation owning such other property, or in the establishment of 
a replacement fund (described in subdivision (b) of this article). If any part 
of such proceeds is not so expended the gain, if any, shall be recognised but 
in an amount not, in excess of the money which is not so expended. Any income 
derived from such proceeds in the interim between such sale or excha. nge and 
such expenditure shall, however, not be considered within the provisions of this 
article. As used in this article the term "control of a corporation" means the 
ozvnership of at least 80 per centum of the voting stock and at least 80 per 
centum of the total number of shares of all other classes of stock of the cor- 
poration. In any case where the proceeds of the property sold or exchanged 
are not identifiable when returned to the owner, the money or property first 
returned to him (not including amounts payable under section 28, Trading with 
the Enemy Act, or otherwise identifiable as not the proceeds of such property) 
shall be deemed the proceeds of the sale or exchange. 

(b) Rep]cccereent f~czzd. — In any ease vchere the owner elects to replace the 
property sold or exchanged but it is not practicable to do so iinniediately, he 
may obtain pe»nission to establish a replacement fund in his accounts in which 
part or all of the proceeds returned shall be held, without deduction for the 
paymert of any mo tgage. In such case the owner should, in connection with 
his claim for the benefits of this article, make application to the Commissioner 
on Form 1114 for permission to estab]ish such i replacement fund and in his 
application should recite the matters required in subdivision (e) of this article 
and declare that he will proceed as expeditiously as possible to replace such 
property. In each case the owner will be required to furnish a bond as provided 
in subdivision (f) of this article. 

(c) Claims prior to retzcrrz of proceeds. — In any case where the proceeds of. the 
sale or exchange have not yet been returned by the Alien Property Custodian, 
and tbe owner elects to replace the property sold or exchanged upon the return 
of the proceeds to him, the owner may obtain the benefits of this article by filing 
a proper claim therefor (as set forth in subdivision (e) of this article) declar- 
ing that he vill forthwith upon the returu of the proceeds to him expend the 
proceeds as reouired in subdivision (a). In such a case the owner. w!]] be 
required to furnish the bond prescribed in subdivision (f j of this article. If the 
provisions of this subdivision are complied with, the benefits of subdivision (a) 
shall be applied both in the tentative and the final computation of the taxes. 

(d) Prelim&cary claizzzs. — Section 24(f), Trading with the Enemy Act, pre- 
scribes definite periods of time within which claims for the benefits of th''s 
article may be filed, Where it, is not possible to file within such period the 
complete claim as presciibed in this article, a preliminary claim for the benefits 
of this article should be filed within such period. If within six months afier the 
filing of such preliminary claim, or within such further period as the Commis- 
sioner shall upon application allow, the complete claim is filed in accordance 
with subdivision (e) of this article, the claimant. shall be entitled to the benefits 
of this article, Upon failui'e to filc such coinplete claim within such period the 
preliminary claim shall become null and void. 

(e) Cozzcp]etc c]ncaa — ~o person shall be entitled to the benefits of this 
article unless he files a coinplete claim therefor as prescribed herein and agrees 
to file at the time prescribed by law a true and correct return ot' all income for 
the taxa. ble period in which the property, in the acquisition of which the pro- 
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ceeds have been expended, is sold or otherwise disposed of, and to pay all 
internal-revenue taxes iii respect of such income. 

E&«h complete claiin must contain under oath the followiug inforuia&ion: 
(1) I» respect to the property sold o" exchanged by the Alien Property 

Custodiaii- 
(A) A description thereof (including specifically the kind and the service 

aml use to which the owner devoted the property); 
(B) The &late and mode of acquisition; 
(C) The cost thereof, and, if acquired prior to &Iarch 1, 1918, tbe value 

thereof on ttiat date. 
(2) Iu respect of the property in the acquisition of v-hich the proceeds have 

been expended (or if the proceeds ha. ve uot yet been returned, or if the es- 
tablishment of a replacement fund is contemplated, the property in the ac- 
quisitiou of which the owner undertakes to expend the proceeds)— 

(A) A description thereof (including specihcally the kind an&1 the service 
and use to which the o&. . ner is devoting or proposes to devote tlie property); 

(B) The cost or conteniplated cost thereof; 
(C) The date or contemplated date oi acquisition. 
(4) All other necessary information iii respect of the trausaction and/or 

conteinplated transaction. 
Each such claim must h. accompanied by the statemeuts under oath of three 

competent witnesses to each material fact set fortli in the claim. 
(f) Bonds. — In any case where a bond is required u»dcr this a&ticle, the 

bond must be filed ivith such surety as the Commissioner niay require iu an 
amount not in excess of double the estimated additional income, war-profits, aud 
excess-profits taxes which would be payable if the beuefits of this article were 
not claimed. The estimated additioual taxes, for the am»unt of which the 
claimaiit is required to furnish securiiy, should be computed at the rates at 
whicl& the claimant would have been obliged to pay, taking into consideration 
the remainder nf his uet income and resolving a ainst him all matters in 
dispute affecting the amount of the tax. Ouly surety companies h»ldiug cer- 
tificates of authority from the 8ecrctary of tlie Treasury as acceptable sureties 
on Federal bonds will be approved as sureties. Tlie claim aud/or application 
accompanying the bond should be executed in triplicate so that the Commis- 
sioner, the clainiaut, aud ihe sui'ety or depositary may each have a copy. 

(g) Zf&)&L(oa3iiiiy of La&&. run&I &. ep»Latio&is. — Except as otherwise specifically 
provided in these regulations, the provisions of the interual-revenue laws and 
regulations in respect of the basis for determiniug gain. or loss from the sale 
or other disposition of property acquired by tlie expenditure of the proceeds 
of an involuntary conversion and ail matters incident, related, or consequent 
to such a couversion or to the expeudiiure of the proceeds thereof, shall apply 
in all cases where the benefits of this article are claimed. (8ee inter alia, 
section 204(a)6, Revenue Act of 1926, aud section IIS(a)10, Revenue Act 
of 192S. ) 

&RTIGLE & II. INTEREST AND ' zi& ' LT1ES 

(a) Lia3iiity for interest an&1 civiL L&c»aitie8. — I. iability for iuterest or civil 
pen:iities is governed l&v section 24(e) of the Trading with the Enemy Act. 
This subsection is not applicable to . 'uterest or civil penalties pavable iu respect 
of any internal-reveniie tax imposed iu respect ot any period prior to the 
seizure of the property by the Alien Property Custodian, or after the return of 
the property, or in respect of property not seized by the Alieu Property 
Custodian. 

(b) Retroactive adj&&si&neuts. — In any case in which interest or a civil 
penalty has been assessed contrary to the provisious of section 24(e), the 
assessment thereof shall be abated. In any case in which interest or a civil 
penalty has been collected from or paid by or on behalf of the taxpayer, or 
in which interest has been credited or paid to the taxpayer in respect of any 
cri fit or refund, contrary to the provisions of section 24(e), proper adjust- 
ment shall be made therefor in determining the full amount of internal- 
revenue taxes properly payable. 

AR'1'icLE & III. CLAIMS FoR REFUND oR CREDIT AND I'oR OTHER BENEFITs. 

(a) Ch&ims for the benefits of subsections (c), (d), and (e) of section 24 
of ihe Trading with the Enemy Act must be filed within the Period Pre- 
scribed by subsectiou (f), Any such claim must contain a statemeut iu detail 
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under oath of all the facts relied upon in support of the claim and should be 
fiiled with the collector of internal revenue, Baltimore, Md. , or with bis repre- 
sentative in the office of the Alien Property Custodian. In making any teii- 
tative computation, it wiu be assumet! that a claim for the benetits of section 
24(c), if the rate of tax is iri excess of 80 per centum, and for the refund 
or credit of interest or civil penalties paid contrary to section 24(e), v. i!l 
be duly filed. A claim for the benefit of section 24(e) is necessary only in 
case an aniount of interest or civil penalties has actually been yaid by the 
Alien Property Custodian or by the taxpayer. (See, also, Article VI (d), 
above, relating to preliminary claims for the benefits of section 24(d). ) 

(b) Any act of the Alien Property Custodian for, or on behalf of, a tax- 
payer in respect of auy claiin under these regulations will be considered as the 
aet of such taxpayer, unless such taxpayer notifies the Commissioner of In- 
ternal Revenue in writing that he does not ratify such act. 

ARTICLE IX. CLOSING AGREEMENTS. 

(a) Section 606 of the Revenue Act of 1028 authorizes closing agreements 
to be entered into as to the entire tax liabilitv, any part of the tax liability, or 
any method to be followed in computing the liability, of any person. A closiug 
agreement may be entered into in resyect of the computation of the tax under 
Article VI (relating to involuntary conversion), either before or after Ihe 
expenditure of the proceeds. If, however, the closing agreement is entered 
into prior to the expenditure of the proceeds, the terms of the agreement ivill 
provide for compliance with the requirements of Article VI, and for the agre- 
ment becoming final only upon the actual expenditure of the proceeds (as dis- 
tinguished from the establishment of a replacement fund). It is believed that 
the final settlement of tax liabilities will be materially expedited and will 
prove a benefit to both the Government and the taxpayer. In order to faciliiiite 
closing agreements, one or more of the officers or employees of the Bureau of 
Internal Reveuue detailed to the offi of the Alien Property Custodian Iv!11 be 
authorized to enter into any closing agreement and to advise and assist the 
taxpayer in respect thereof. 

(b) The eiTect of a duly executed closing agreement is prescribed by section 
606(b) as follows: 

"If such agreement is approved by the Secretary, or the Undersecretary, 
withiu such time as may be stated in such agreement, or later agreed to, such 
agreemen!, shall be final aud conclusive, and, except upon a shoiving of fraud 
o-. malfeasance, or misrepresentation of a material fact— 

"(1) Tlie case shall not be reoyened as to the matters agreed upon or the 
agreement modified, by any officer, employee, or agent of the United States, and 

"(2) In any suit, action, or proceeding, such agreeinent, or any determination, 
assessment, collection, payment, abatemeut, refund, or credit made in accord- 
ance thereivith, shall not be annulled, modified, set aside, or disregardea. " 

ARTIcLE X. RE$ERvATIQN oF PowER To AMEND. 

The power to amend or repeal these regulations or any provision thereof is 
expressly reserved. 

H. F. MIREs, 
Acting Coremueioner of Internal Eevenee. 

Approved tune 21, 1928. 
OGDEN L. MILLS) 

rioting Secretary of the Trea8Mry. 

VII — 44 — 8978 

OcTGIIER 22, 1928. 
The United States Board of Tax Appeals announces the addition 

of the following paragraph to rule 86 of its rules of practice: 
Notice of a change in the mailiug address of counseL or petitioner, shall be 

promptly filed with the Boa. rd iu each pending proceeding affecterl thereby. 
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' VII —, )'i — 40, &'J 

Disbarments @net suspensions from praetiee before Treasury Deport!neat of 
attorneys anct afyents. ' 

DISBARMENTS. 

The Secretary of the Treasury, after due notice and opportunity 
for hearing, has ordered the disbarment from further practice before 
the Treasury Department of the following-named attorneys and 
agents: 

Name. Address. Date of 
disbarment. Cause. 

Cleveland, Thomas J 

Cordin, Cephss W 

Dailey, Lswson 
Odom. 

English, B. R 

Frost, Charles 

Ksderly, Msy E 
8howen, Frank G 

Sweetser, George A 

Wagner, Peter H 

Watts, Charles J 

Oklahoma City, 
Okla. 

Sept. 19, 1928 

Formerly Saw- 
telle, C slif. , now 
Los Angeles, 
Calif. 

Formerly Dallas, 
Tex. , now Mi- 
ami, Fla. 

Sept. 19, 1928 

Mar. 27, 1928 

Washington, D. C Mar. 31, 1928 

Chattanooga, 
Tenn. 

Formerly Kansas 
City, Mo. , now 
Ottawa, Kaus. 

Aug. 30, 1928 

July 2, 1928 

Formerly Boston, Mar. 27, 1928 
Mass. , now Wel- 
lesley Bills, 
Mass. 

New York, N. Y Feb. 11, 1928 

Milwaukee, Wis Aug. 4, 1928 

New York, N. Y July 2, 1928 

Charged with misappropriation of funds of his 
employer, obtaining mouey by false pre- 
tenses, and drunkenness. Charges found 
proven. 

Clisrged with having been disbarred from 
practice before the Interior Department 
for disreputable conduct. Charges found 
proven. 

Charged that he practiced before the Treasury 
Department for and on behalf of an account- 
ing corporation and that such corporation 
solicited employment in Federal tax matters 
by addressing and mailing letters to Federal 
taxpayers. Respondent failed to file answer 
to the complaint and was defaulted. Charges 
found proven. 

Charged with soliciting employment in a Fed- 
eral tsx case in which he gained knowledge 
of the facts and issues involved while em- 
ployed as an auditor in the Internal Revenue 
Bureau, and charges found proven. 

Charged with having been accused and con- 
victed of the crime of arson in the State of 
Connecticut and sentenced to serve s term 
of from one to three years in jail, snd charges 
found proven. 

Charged vvith preparing aud filing false income- 
tax returns. Charges found proven. 

Charged with having been convicted in the 
United States District Court for the Western 
Divisiou of the Western District of Missouri 
for tire violation of section 145, United States 
Criminal Code, and sentenced to a term of 
10 months in jail, and charges found proven. 

Charged that he wss indicted on five counts 
in Superior Court of Sjufolk County, Mass. , 
fo- converting money belonging to clients to 
liis own use, and tliat he plead guilty to the 
first and fourth counts of said indictinent. 
Respondent failed to file answer to the coin- 
plaint and was defaulted. Charges found 
proven. 

Charged with misconduct in a tax case pending 
before the Internal Revenue Bureau, and 
charges found proven. 

Charged with making false income-tax returns 
for taxpayers; also charged with making 
false snd misleading stateinents of facts in 
briefs filed with the Bureau of Internal Rev- 
enue in tax cases; also charged v'ith advising 
the taxpayer to make a false income-tax 
return, who followed such advice and filed a 
false income-tax return. Charges found 
proven. 

' '!'Iiis rulin ~ (4002) iucludes also rulings Nos. , 'ji93, 8SOO, 381 i, 3827, :38:3 i, 3844, 38783, 
3870, , 'lS 9, :jig, 'F890, :3901, 891(3. 3924, 3039, 39, 4, 89(38, 3'li, &, 3087, 3907, 4010, 4010, 
4024, -!0 j', 403!3, aud 4043. These rulings have been thus cousolidatod because publica- 
tion, of i ai ii one scjniratejy would lic lavgely duplication. 

- "This lisi includes all agents and attorneys disbarved iroiu practice duviii" the 12-mouth 
peviod . January 1 — 1&ecember 31, 1028, inclusivi, and nll suspvnsious iu effect iluring the 
0-u'Joiith period . 1uly 1 — December 81, 1928, inc!usi via It does not iuclude those orred 
firom practice by veasou o disapproval of their application for enrollment. 
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SUSPENSIONS. 

The Secretary of the Treasury, after due notice and opportunfty 
for hearing, has ordered the suspension from practice before the 
Treasury Department for the period stated in each case of the 
following-named attorneys and agents: 

Name. Address. Period of sus- 
pension. Cause. 

Adelson, A. braham New York, N. Y 60 days, from 
July 17 1928. 

Cost, Ralph Herbert 

Darrow, John C 

Sacramento, Calif 

Newburgh, N. Y 

60 days, from 
July 17, 1928. 

4 moriths, from 
Msr. 24 1928. 

DuBois, Leon A Philadelphia, Pa 4 months, from 
July 20, 1928. 

Iiaa;„Hpnry A Springfield, Mo 30 days, from 
Sept. 19, 1928. 

Holcombe, Jesse L Macon, Ga . 30 dsvs, from 
Aug. 13, 1928. 

Levine, Samuel 

Magruder, LeRoyM 

May, Harry P Formerly of Wash- 
ington, D. ('. , 
now Los Ange- 
les, Calif. 

60 days, froiu 
Dec. 6, 1928. 

Morwood, Clyde A Springfield, Mo 30 days, from 
Sept. 19, 1928, 

Roper, James D Springfield, Mo 30 days, froin 
Sept. 19, 1928, 

Wiuiams, Ralph J. B. 
Yulsman, Benjainin 

Arlington, N. J 
Philadelphia, Ps 

30 d. ays, from 
June 26, 1928. 

8 months, from 
July 20, 1928. 

New York, N. Y 6 months, from 
Sept. 21, 1928. 

Springfield, Mo 30 dsvs, from 
Sept. 19, 1928, 

Charged with having filed false personal in- 
come-tax returns and not maintaining ade- 
quate records to properly refiect his Federal 
tsx status, and charges found proven. 

Charged with improper handling of certain 
income tsx cases, sndch arges found proven. 

Charged v;ith publishing an advertisement 
soliciting einployment in Federal tax mat- 
ters, snd that such work ~ould be handled 
by men trained in the Income Tax Unit of 
the Governmen t, and charges found proven. 

Charged with solicitation of employment in 
Federal tax matters anu ifiling brief in tax 
case containing false statements of fact. 
Charges found proven. 

Charged with soliciting emp!oyment in Fed- 
eral tsx mat(. ers by msilh& letters to tax- 
payers with v:horn respondert had no 
previous business or personal association. 
Charges found proven. 

Charged with pr paring and filing false snd 
misleading amended schedules far s tax- 
payer in a tax case before the Bureau of 
Internal Revenue. Also charged with pre- 
paring snd filing false income-tsx return 
for a taxi aver. (. 'barges found proven. 

Charged v iiii preparing false income-tsx 
return for s taxpayer. Charges found 
proven. 

Charged witli soliciting employment in Fed- 
eral tsx matters by mailing letters to tax- 
payers with whom respondent had no 
previous business or personal association. 
( barges found proven. 

Charged with soliciting employment in 
Federal tax matters of taxpayers with 
ivhom he hsd no previous business or 
personal association. Charges found 
proven. 

Charged with soliciting employment in Fed- 
eral tax matters by mailing letters to tax- 
payers with whom &respondent hsd no 
previous business or personal association. 
Charges found proven. 

Charged with soliciting employment in Fed- 
eral tax matters by mailing letters to tax- 
payers v ith whoin respondent had no 
previous business or perse& al association. 
Charges found proven. 

Charged with soliciting employment in Fed- 
eral tax mattersi and charges found proven. 

Charged with solicitation of employment in 
I"edersl tax mai, ters, preparing and filing 
brief in a tsx case containing false state- 
ments of fact, and other misconduct in a 
tax case. Clisrges found proven. 



Resignation from enrolment to practice before the Treasury Department. 

The following person has tendered his resignation from enrollment 
to practice before the Treasury Department and, after examination 
of his case, the Secretary of the Treasury has approved the resigna- 
tion, and he is therefore no longer entitled to practice before the 
Treasury Department: 

Name. Designation. Date of 
acceptance. Reznsr i-s. 

Beaurr, George C Memphis, Tenn %gent= Oct. 12, 1928 Without prejudice. 
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Abatement, claims for. (See Claims. ) 
Accounting methods: 

Accrual basis— 
Munition manufacturer's tax, when deductible 

Accounting period: 
Voluntary change, net loss sustained for fractional year, de- 

duction 
Aifiliated corporations. (See Corporations. ) 
Agents. (See Attorneys and agents. ) 
Agreement, final determination and suit to nullify 
Alien Property Custodian: 

Assessment and collection of taxes on property held by, limi- 
tation period 

Income, profits, and estate taxes, computation 
Refund claim filed by, limitation period 
Sales. (Ses Sales. ) 

Aliens. 
Enemy, replacement expenditures from proceeds of seized 

property sale 
Xonresident- 

Contiguous country, earned income credit 
Returns. (See Returns. ) 
'Sale abroad of product mined in United States, taxable 

1 'ncome 
Sts, y in United States limited by immigration laws, 

status 
Traveling expenses from residence abroad, temporary 

United States employment 
Amendments: 

Regulations 8 (1928)— 
Article 74 
Article 79 
Article 86 

Regulations 45 (1920 edition)— 
Article 343 

Regulations 62— 
Article 89 
Article 327(a) 
Article 343 
Article 681 

Regulations 63— 
Article 20 
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Article 89 
Artie e, 9 icle 329 
Article 343 
Article 681 
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Article 16 
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3985 
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3790 
4041 

4012 

3899 

4021 

3795 

3918 

3858 
3859 
4026 

3808 

3951 
3884 
3808 
3964 

3840 

3951 
3884 
3808 
3964 

3812 

248 

356 

163 
413 
176 

131 

128 

401 
402 
402 

134 

125 
133 
134 
299 

368 

125 
133 
134 
299 

361 
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Amendments — Continued. 
Regulations 68— 

Article 18 
Article 22 

Regulations 69— 
Article 89 
Article 329 
Article 343 
Article 681 

Regula, tions 70— 
Article 18 
Article 22 
Article 27 
Article 43 

Regulations 71— 
Article 29 
Article 58 
Article 60 
Article 82 

Regulations 73— 
Article 4 
Article 20 
Article 21 

1 22 1cle 
Amortization: 

Coal mine, cost of opening and development 
Appeals and hearings: 

United States Board of Tax Appeals decisions. (See United 
States Board of Tax Appeals. ) 

Appreciation of assets, effect on invested capital 
Assessments: 

Taxes. (See Taxes. ) 
Assets: 

Transferred, claims against— 
Suit in equity for collection of taxes 

Associations: 

Distinguished from trust 

Attorney fees. (See Fees. ) 
Attorneys snd agents: 

Agents— 
Parents filing refund claim for minor children, validity, 

California 
Revenue, examination, taxpayer's bank books and 

records, authority 
Disbarments, suspensions and resignations 

Auditor of orphans' court, Pennsylvania, compensation 

Parts and accessories, refund claim requirements. by rnanufac- 
turers 

Award for loss of life taxability 

3841 
4022 

3951 
3884 
3808 
3964 

3841 
4022 
3998 
3811 

3813 
3814 
3815 
3816 

4025 
3942 
3943 
3944 

3905 

3871 

3786 
3825 
3883 
4008 

4019 

3902 
4052 
3994 

3868 
3788 

358 
358 

125 
133 
134 
299 

358 
358 
354 
355 

397 
398 
398 
398 

405 
406 
406 
406 

279 

310 

170 

101 
103 
108 
221 

74 

178 
421 
266 

331 
123 

B. 
Bad debts: 

Promissory notes 
Bankruptcy: 

Trustee, corporate business operated by, profits tax--------- 
4006 

3912 

274 

307 
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Ruling 
iN o. Page. 

Banks: 
Books and records of taxpayer, agent, 's authority to examine 
Depositor's account under tax levy, liability 
Stock tax. (See Taxes: Bank stock. ) 

Bar association, exemption 
Basis of property upon sale by estate, right of election 
Board of Tax Appeals. (See United States Board of Tax Appeals. ) 
Bonds: 

Abatement claim, suit on 
Municipal, interest distribution to certificat owners 
Redemption payment from earnings, invested capital in- 

clusion 
Tax-free covenant, withholding, interest, section 144(a), 

1928 Act 
Books and records, bank, examination, agent's authority 
Brandy, grape, tax changes, 1928 Act 
Bragil: 

Equivalent exemption, earnings of documented ships 
British shipping companies. (See Great Britain. ) 
Brokerage and commission business: 

Personal service classification 
Building and loan associations. (See Exempt corporations. ) 
Business expenses: 

Attorney's fees, defense of accounting action by former partner 
Contributions- 

Red Cross and Young Men's Christian Association war 
funds 

Freight charges, lumber manufacturers, accrual basis, when 
deductible 

Railroads' "recapture" amounts paid to Interstate Com- 
merce Commission 

Business league. (See Exempt corporations. ) 

C. 
California: 

EJusband and wife partnership, division of husband's com- 
missions 

Minors, refund claim filed by parent, validity 
Canada: 

Equivalent exemption, earnings of documented ships, reg- 
ulations amended 

Capital expenditures: 
Transportation expenses incidental to importation of live 

stock 
Capital gains and losses: 

Estates, two-year holding period, commencement date 
Royalties, oil and gas leases, Texas 
"Wash sales" of stock, 2-year period, application 

Capital stocl- tax: 

Basis of tax: "Carrying on or doing business" 

Exemption of insurance companies not applicable 
Insurance company with additional business 

Charitable contributions. (See Contributions. ) 
Choctaw indian, suit for recovery of taxes, refund claim condition 

precedent 
Cigars: 

Classification label, Regulations 8 amended 

3902 
4042 

3989 
4004 

3880 
4002 

3866 

3837 
3902 
3792 

4014 

3876 

3933 

3838 

I4020 

( 

3851 
3852 
3853 

3900 
4019 

3951 

3908 

3810 
8820 
4031 

( 

3838 
3999 
4000 
396ii 
3966 

396o 

4026 

178 
183 

58 
97 

168 
54 

312 

66 
178 
399 

72 

224 

267 

294 
55 

269 
256 
269 
294 

121 
74 

125 

130 

248 
116- 
127 

381 
383 
386 
388 
388 

326 

402 
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Claims: 
Abatement— 

Collection stayed— 
Credit of overassessment against earlier barred 

taxes, validity 
Interpretation 
Refund limitation 

Extension of tsx collection period 
Credit or refund. (See Credit or refund. ) 
Refund of taxes. (See Credit or refund. ) 

Closing agreements. (See Taxes: Final determination and assess- 
ment, ) 

Collection of taxes. (See Taxes. ) 
Colorado: 

Last illness and funeral expenses, priority of Federal taxes 
Commissions: 

Application against overdrawn account, distraint 
Husband' s, division under partnership agreement, California 

Compensation: 
Auditor of orphans' court, Pennsyivania 
Commissions earned applied against overdrawn account, dis- 

traint 
"Controller" of municipal harbor department 
Public Health Service officer, exemption 
State officers and employees. (See State: Officers and em- 

ployees. ) 
Compromise of tax hsbility, effect of offer on collection limitation 

period 
Computation: 

Income, profits, and estate taxes, property in custody of 
Alien Property Custodian 

Consolidated returns. (See Returns. ) 
Constitutionality, income tax on exporting business 
Contracts: 

Future, grain dealer, losses from "hedging, " when deductible 
Contributions. 

Bar associstio n 
Charitsbl- 

Individual's business taxed as corporation, deduction 
limitation 

Red Cross 
Scientific association cultivating jurisprudence 
Young Men's Christian Association 

"Controller" of municipal harbor department, compensation 
Corporations: 

Afhliation— 
Refund claim by parent covering group, interest 

Consolidated returns. (See Returns. ) Dissolved- 
Stocl-holders' liability suit 

Distributions. (See Distributions. ) 
Domestic, foreign tax, branch's loss due to exchange rates, 

credit 
Exemption. (See Exempt corporations. ) Foreign— 

Income from United States sources. (See Income from 
sources within United States. ) 

Sale abroad of product mined in United States, taxable 
incom e 

Transportation service, regulations amended 

4040 
3970 

3972 
{3863 

3831 

4003 
3900 

4003 
4005 
3888 

3790 

3832 

3962 

3989 

3809 
3888 
3993 
3838 
4005 

8839 

3927 

3920 

4021 
3884 

93 
88 
90 
92 
87 

302 

162 

73 
121 

266 

73 
124 
264 

169 

413 

251 

58 

280 
294 
292 
294 
124 

329 

228 

269 

282 
183 



Corporations — Continued. 
Losses. (See Losses. ) 
Personal service— 

Brokerage snd commission business, r&ominsl capital 3876 
Fruit broker, extended credit snd working capital em- 

ploy d 3927 
Returns. (See Returns. ) 
Tax liability, stock collateral foreclosed by bank receiver 3891 
Trusts taxable ss, 1928 Act, retroactive provisions 

Court decisions: 
Aldridge, executrix, v. United States 
Aluminum Castings Co. v. Routzahn ' 3932 
Anargyros v. Edwards, collector 3869 
Bacon Grain Co. , Edu:ard R. , v. Reinecke, coQector 3962 
Baker & Taylor Co. v. Bcr&uers, collector 3866 
Baker dc Taylor Co. v. United States 3866 
Bank of Commerce v. Rose, collector 3911 
Bernie et al. v. United States 3928 
Blue v. United States 3888 
Carleton Dry Goods Co. et al. v. I. sited States et al & 3909 
Carter et al. v. Slarick Jewelry Co 38?7 
Consolidated Gas Electric Light & Power Co. of Baltimore v. 

United States 3838 
Cooley v. Bergin et al 3902 
Dreyer Commission Co. v. HeQmich& coQector 3876 
Edgar Estates Corporation v. United States 3833 
Faculty Club of the Uniuersity of California v. United States 3952 
Feather River Lumber Co. v. United States 3914 
Fi deli t y-Philadel phia Trust Co. , executor, v. McCaughn, former 

collector ' 3986 
Florsheim, Bros. Dry Goods Co. v. L nited States 3940 
Fourth dc Central Trust Co. , esecutor, v. United States 3950 
Hardware L nderwriters and National Hardu are Seruice Asso- 

ciation v. 6 nited States 3857 
Hartford-Connecticut Trust Co. , trustee estate of Philip Cor- 

bin, v. Eaton, collector 3984 
Hartford-Connecticut Trust Co. , trustee estate of Orlando 

Miner, v. Eaton, collector 3984 
Heiner, colleeto, v. Tindle et al. , coesecutors 3921 
FIellmich, collector, v. Hellman et al 3981 
Horst v. United States 3929 
Humes et aL v. Un~ States 8845 
Johnson et al. v. United States 3861 
Kornhauser v. United States 3933 
Landsberger v. McLaughlin, coQector 3934 
Lee Hardware Co. v. United States 3905 
Litle Four Oil & Gas Co. v. Heiner, coPector 4008 
Little Four Oil & Gas Co. v. Leweltyn, former collector 4008 
Logan-Gregg Hardware Co. v. Heiner, collector 3854 
LouisviLle Title Co. v. Lucas 3966 
Lupfer dc Remick v. Z nited States 3995 
McCaughn, collector, v. Philadelphia Barge Co. et al 3880 
i1Iantle Co. of America v. United States 3860 
MNer v. IIcCaughn, cc&Rector 8994 
. IIin!'s et nl. v. United States 3937 
I nti»nnl Life Insurance Co. v. I nited States 3904 
%cuss, Hesslein, & Co. , Inc. , v. Edu!ards . 3832 
Ãolde~v. United States 3930 
&Vyberg, administrator, v. United States 3963 
Pen nsyluania Chocolate Co. v. Leu ellyn, collector 3885 
Porter, commissioner, v. United States 4006 

224 

228 

146 
101 
103 

215 
248 
403 
251 
312 
312 
207 
230 
264 
172 
345 

294 
178 
224 
381 
335 
182 

373 
208 
270 

300 

300 
272 
238 
232 
378 
283 
267 
278 
310 
221 
221 
815 
388 
336 
168 
344 
266 
368 
296 
286 
236 
362 
244 
274 



Ruling 
No. Page. 

Court decisions — Continued. 
Reinecke, coLlector, v. Gardner, trustee in bankruptcy of O'Gara 

Coal Co 
Ritter v. United States 
Rose, collector, v. Nunnally Investment Co 
Rosenberger v. McCaughn, collector 
Rouse v. United States 
Sadowsky v. Anderson 
Second National Bank of Saginaw, Saginaw, Mich. , trustee, v. 

United States 
Sizer et al. v. United States 
Stieff et al. v. Tait, collector 
Stover v. McCaughn, collector 
United States v. Greenfteld Tap ck Die Corporation 
United States v. Hotchkiss Redwood Co 
United States v. Pann et al 
United States v. Richards 
United States v. The Cambridge Loan and Building Associa- 

ti on 
Walker Manufacturing Co. v. United States 
Weir v. Dean 
Weir v. McGrath 
Williamsport Wire Rope Co. v. United States 
Zimbatist v. Anderson 

Courts: 
J urisdiction- 

Review of Bureau's special assessment determination 
Credit or refund: 

Abatement claim filed, collection stayed 
Automobile tax, returns, extension of time for filing 
Claims— 

Alien Property Custodian filing, for alien enemy, limita- 
tion period 

Basis of suit, prerequisite 
Credit erroneously claimed on return as basis, sufficiency 
Indian, prerequisite to suit 
Informal, erroneous credit on return as basis 
Minors, California, parent's authority to file 
Oral demand as basis, sufficiency 
Refund, reopening of, instructions 
Requirements of manufacturers of automobile parts and 

accessories 
Interest— 

Claim by parent covering affiliated group, sufficiency 
Date to which allowed 

Limitation period. (See Limitation period. ) 
Overassessmerts credited against earlier barred taxes Suits— 

Indian, claim condition precedent 
Rcstraming payment, United States party defendant 

Transferee, assessment subsequent to statutory period Waivers- 
Personal representative, validity 

redits: 
Corporation, fractional year return 
Distribution to employee under profit-sharing trust 
Earned income— 

Nonresident alien, contiguous country 
Foreign taxes. (See Credits: Taxes. ) 

3912 
8976 
8999 
8797 
8941 
3809 

8985 
3818 
3903 
4007 
3871 
4000 
8927 
8965 

4050 
3855 
8913 
3918 
8798 
3986 

3798 

(! s~n 
3822 

4041 
3914 
3948 
3965 
3948 
4019 
3976 
8977 

8868 

3839 
4047 

4040 

8965' 
8909 
3848 

4044 

8789 
3926 

8899 

807 
212 
883 
253 
859 
280 

356 
870 
259 
218 
170 
886 
228 
326 

290 
842 
888 
838 
823 
805 

90 
02 

331 

176 
182 
175 
826 
175 
74 

212 
76 

829 
96 

826 
172 
86 

215 

156 
187 

120 



Credits — Continued. 
Taxes— 

Foreign— 
Branch oflice operating at loss due 

ra tes 
Computation of 25 per cent reduction, 

D. 

to exchange 

1923 
3920 
4007 

269 
218 

Damages, breach of promise to marry 
Decedents: 

Estates. (See Estates and trusts. ) 
Funeral expenses, priority of Federal taxes, Colorado 

Deferred-pay~cut sales. (See Sales. ) 
Definitions: 

"Building and loan association, " section 231, 1918 and 
1921 Acts 

"Foreign central bank of issue, " section 119(a)1(C), 1928 
A ct " Residence" 

"Staved, " section 611, 1928 Act 
Depletion: 

Oil and gas- 
Computation, "net income" defined 

Depreciation: 
Invested capital determination, appreciation offset 
Life insurance company's building on leased ground 

Disbarments. (Sec Attorneys and agents: Disbarments and sus- 
pensions. ) 

Distraint, collection of taxes. (See Taxes: Collection. ) 
Distributions: 

Dividends declared prior to dissolution, treatment 
Interest on preferred-stock dividend arrears 
Liquidation, taxability 

I 

Presumption as to earnings from which paid 

Stock dividend under trust's profiMharing plan, credit 
Dividends: 

Declaration prior to dissolution, treatment 
Interest on preferred-stock dividend arrears 
Liquidation— 

j3802 I 

3803 

3831 

4050 

3990 
3795 
3970 

3981 

8905 
3875 

3973 
4030 
3931 

3926 

3973 
4030 

185 
186 

162 

66 
131 
88 

115 

310 
199 

110 
109 
238 
230 
232 
236 
137 

110 
109 

Presumption as to earnings from which paid 

Taxabilitv 
Payment date not fixed, invested capital effect 
Stock, distribution under trust's profit-sharing plan, credit 

Donations: 
Red Cross 
Young Men' s. Christian Association 

Dues: 
Social club, what is 

E. 

8928 
3929 
8930 I 

3981 
3354 
3926 

~(3833 J' 

280 
232 
236 
238 
315 
137 

835 

Earned income credit. (See Credits. ) 
Emp!oyees: 

Distribution from profit-sharing fund, income 
Relief association, exemption 

Equivalent exemption: 
Earnings of documented ships— 

Brazil 
Canada 

, 
3926 

4014 
t 3951 

137 
153 

72 
125 



432 

Ruling 
Ne. Page. 

Estates and trusts (see also Trusts): 
Decedents- 

Capital gain, two-year holding period, commencement 
date 

Estate during administration, amendment to regulations 
Exchange of installment accounts receivable for corporation's 

stock, gain or loss 
Fund held in divided parts for beneficiaries, status 
Income— 

Corporation formed to handle trusts, returns and tax 
liability 

Current, and sales profit "properly" credited to bene- 
ficiaries, deduction 

Installment notes of decedent, gain or loss basis 
Interest accrued during decedent's lifetime, income 

Period of administration— 
Income "properly" credited to beneficiaries, deduction 

Royalty payments receivable under will, beneficiary's income 
Sales— 

Basis of property, right of election 
Profit "properly" credited to beneficiaries, deduction 

Estate tax: 
Agreement and determination, suit to nullify 
Claim for refund, judgment bar to recovery by second suit 
Credits against, State inheritance tax, constitutionality 
Deduction for income tax. (See Taxes: Estate and inherit- 

ance, deduction. ) 
Deductions— 

Contingent charitable bequests 
Property previously taxed 

Gross estate, transfer— 
By decedent in his lifetime 
Etfective at or after death 
Estate in lieu of dower 
Power of appointment, property passing under 

Insurance receivable by other beneficiaries; Regulations 70 
amended 

Lien imposed by statute 
Power of appointment— 

Property passing under 
What is 

Property held jointly or as tenants by the entirety, regula- 
tions amended 

Estoppel, suit for tax recovery, oral claim for refund 
Examination, taxpayer's bank books and records, agent's 

authorit 
Excess-profits taxes. (See Taxes: War-profits and excess-profits. ) Exchanges: 

Assets for stock and cash, reorganization, gain or loss 
Installment accounts received for corporation's stock, gain or 

loss 
Investment property, like kind and cash and mortgage 

Exempt, corporations: 
Bar association 
Building and loan associations— 

Loans substantially all made to members, State con- 
struction 

Business leagues- 
Pat, ent license distribution, royalty income, dividends 

3810 
3808 

3893 
3861 

4035 

3991 
4013 

3960 

3991 
3797 

4004 
3991 

3985 
3985 
3941 

3845 
3811 

3841 
3840 
3963 
3986 

3998 
3922 

3937 
3986 

4022 
3976 

3902 

3787 

3893 
3947 

3989 

4050 

3919 

248 
134 

241 
283 

144 

133 
64 

136 
137 

133 
253 

97 
133 

356 
356 
359 

378 
355 

370 
358 
368 
362 
373 

354 
355 

368 
373 

358 
212 

178 

114 

241 
112 

290 

152 



Exempt corporations — Continued. 

Hospital, private enterprise 
Market place and auditorium operated by corporation for 

munici ality p if utual insurance companies— 
Casualty insurance, risks restricted 

Mutual savings banks— 
Foreign State organization 

Scientific, cultivation of jurisprudence 
Stock collateral foreclosed by bank receiver 

Exemption. 
Corporations. (See Exempt corporations. ) 

Expense money applied against overdrawn account, distraint 
Expenses, investment, insurance company's building on leased 

ground 
Exporting business, income tax, constitutionalitv 
Extension of time: 

Filing of returns— 
Credit or refund of automobile tax 

3821 
3796 i 

3992 
I 

4028 
3993 
3891 

4003 

3875 
3832; 

3822 

153 
150 

155 

58 
292 
146 

73 

199 
286 

F. 
Fees, attorneys'— 

Defense of accounting action by former partner, deduction 
Fiduciaries: 

Returns. (See Returns. ) 
Final determination and assessment. (See Taxes. ) 
Fiscal year: 

Ended in 1918, partnership, assessment and collection waiver 
Foreign: 

"Central bank of issue, " section 119(a) 1(C&, 1928 Act, 
interpretation 

Corporations. (See Corporations ) 
Exchange, losses, shrinkage covering transactions with foreign 

subsidiaries, deduction 
State mutual savings banl-s, exemption 

Forfeitures, remission or mitigation, procedure, section 709, 1928 
Aet 

Forms: 
907, agreement to suspend running of statute of limitations, 

1928 Act 
1000 and 1001, ownership certificates, continued use of, 

authorization 
1120A, revised, corporation returns, fiscal year 1928 

Freight charges, reserves, lumber manufactures, deduction 

Fruit broker using extended credit and working capital, personal 
service corporation 

Funeral expenses, priority of Federal taxes, Colorado 
Future contracts. (See Contracts. ) 

4036 

3990 

3935 
4028 

3834 

3897 

(0020 

3927 
3831 

267 

304 

293 
58 

394 

87 

69 
57 
55 

269 

228 
162 

Gain or loss: 
Exchange of propertv. (See Exchanges. ) 
Installment notes distributed to decedent's estate, computa- 

tion 
Sales. (See Sales. ) 

Gift tax 
Deductions, property previously taxed 

Good will: 
Obsolescence 

Grain dealer Io~~ «om "~edging" cont &c when deductible 

4013 64 

3812 361 

3934 i 

3962 251 



Royalty payments received by beneficiary 
property leases 

Ship earnings— 
Brazil 
Canada 

under mining 

Great Britain: 
Shipping company's interest on United States bank deposits 

Gross income: 
Award for loss of life 
Compensation— 

Public Health Service officer 
State officers and employees. (See State: Officers and 

employees. ) 
Corporations— 

Stock exchanged for installment accounts receivable 
Damages, breach of promise to marry 
Interest 

Accrued during decedent's lifetime, estate's liability 
Bank deposits& British shipping companl 's surplus work- 

ing cash 
Ownership certificates, municipal securities 
Tax-exempt securities, life insurance companies 

Municipal market place and auditorium operated by private 
corporation 

Railroads', "recapture" amounts paid to Interstate Com- 
merce Commission 

3956 73 

3893 
3802 

241 
185 
186 

3959 

3956 
4002 
3904 

136 
137 

73 
54 

296 

3992 147 
256 
269 
294 

3797 253 

4014 
3951 

72 
125 

3788 123 

3888 264 

"Hedging" contracts, grain dealer's losses, . when deductible 
Hospital, private enterprise, exemption 
Husband and wife: 

Partnerships. (Sse Partnerships. ) 

3962 
3796 

251 
150 

Income from sources within United States: 
Foreign corporation~ 

Sale abroad of product mined in United States 
Transportation service, regulations aruended 

Sales in United States to foreign customers 
Ind!ans: 

Choctaw— 
Suit for recovery of taxes, refund claim condition prece- 

dent 
Informal claim for refund, erroneous credit as basis, sufficiency 
Information at source: 

Ownership certificates, Forms 1000 and 1001 use of Information returns. (See Returns. ) Inheritance taxes, deduction. (See Taxes: Estate and inherit- 
ance, deduction. ) 

Inspection of returns. (See Returns. ) 
Instructions, reopening of refund claims 
nsurance: 

Fire insurance by interindcmnity exchange 
Receivable by other beneficiaries 

4021 
3884 
3892 

282 
133 
188 

3965 
3958 

326 
106 

3897 69 

3857 
3998 

347 
354 

3977 76 



Ruling 

Insurance companies: 
Life— 

Investment expenses, building on leased ground 
Reserves— 

Deductions, regulations amended 
Percentage allowed in computing interest deduction 

Mutual exemption. (See Exempt corporations. ) 
Other than life or mutusl- 

Sale of properties, gain or loss computation, 1928 Act 
Stock life, reserve funds, invested capital, inclusion 
Title guaranty business, classificatio 

Interest: 
Accrued during decedent's lifetime, estate income 

Award for loss of life, gross income 
Bank deposits, British shipping company's surplus working 

cash, gross income 
Bonds, tax-free covenant, withholding, section 144(a), 1928 

Act 
Loans assigned to foreign corporations, withholding require- 

ments 
Overpsyments. (See Interest: Refunds. ) 
Ownership certificates, municipal securities 
Preferred-stock dividend arrears, deduction 
Refun~ 

Claim by parent covering sffilisted group, sufficiency 
Date to which allowed 

Ingested capital: 
Appreciation of assets 
Bond redemption from earnings 
Depreciation deduction 
Dividend payment date not fixed, efi'ect 
Earned surplus, income bonds paid in for good mH 
Reserve funds, stock life insurance company, inclusion 

Investment expenses, life insurance company, building on leased 
gl'ounil 

Involuntary conversions: 
Alien Property Custodian's sales, replacement expenditures 

by alien delayed 

J. 
Jewelry: 

When tax attaches — conditional sale 
Jurisdiction: 

Courts— 
Review of Bureau's special assessment determination 

3875 

3964 
3904 

4034 
3806 
4049 

3959 

3788 

3837 

3873 

4002 
4030 

3839 
4047 

3905 
3866 
390o 
3854 
3866 
3806 

3875 

4012 

3877 

3798 

199 

299 
296 

63 
320 
160 

136 
137 
123 

66 

69 

54 
109 

329 
96 

310 
312 
310 
315 
312 
320 

199 

60 

323 

Last illness expenses, priority of Federal taxes, Colorado 
Leases: 

Mining, royalty payments received under will, beneficiar's 
income 

Oil and gss- 
Royslties, capital gain, Texas 

Liens: 
Federal taxes— 

Filing of notices, Massachusetts 
Release, application of 6-year limitation period 

Life insurance companies. (See Insurance companies. ) 

3831 

I97 

3820 

3829 
3882 

162 

253 

116 

94 
94 



Ruling 
No. Page. 

Limitation period: 
Assessment of taxes— 

Alien Property Custodian 
Collection of taxes— 

Abatement claim, effect of 
Compromise offer, effect 
Distraint without levy proceeding, effect 
Effect of sections 607, 611, and 612 on barred taxes 
1918 taxes, assessment made prior to expiration date as 

extended by waiver 
Property held by Alien Property Custodian 
Suit, assessment prior to 1924 Act and within 5-year 

period 
Waivers- 

Expiration, release of posted securities 
Extension by Board appeal, assessment subsequent 

to reiection 
Extension of unlimited assessment period, effect 

Credit or refund— 
Alien Property Custodian 

Expiration, subsequent assessment against transferee, refund 
Form 907, suspension agreement, 1928 Act 
Suit, 1918 taxes, waiver extending assessment prior to 1924 

A t c 
Suit on bond in connection with abatement claim 
Taxes barred by statute, effect and procedure of sections 607, 

611, and 612, 1928 Act 
Waivers- 

Extension of unlimited assessment period, collection 
1918 taxes, assessment made prior to extended expiration 

date 
1918 taxes, suit for collection, assessment extended prior 

to 1924 Act 
Partnership, fiscal year ended in 1918 
Personal representative, validity 
Unlimited, 1917 taxes 

Live stock, transportation expenses incidental to importation, 
capital expenditures 

Loans: 
Call, assignment to foreign corporation, withholding tax on 

interest 
I osses: 

Foreign exchange shrinkage, transactions with foreign sub- 
sidiaries 

Net. (See Net losses. ) 
Residential property, sale of 
Stock "wash sales" 
"Wash sales" of stock 

Lumber manufacturers, freight charges reserve deduction 

M. 

3961 

3865 
3982 
3982 
3843 

3940 
3961 

3927 

3804 

3850 
3874 

4041 
3848 
4046 

3911 
3880 

3874 

3940 

3911 
4036 
4044 
3804 

3908 

3873 

3935 

3921 
4031 
4031 

4020 

87 
302 
169 
169 
82 

208 
163 

228 

204 

205 
167 

176 
86 
87 

207 
168 

82 

167 

208 

207 
304 
215 
204 

130 

272 
127 
127 
55 

269 

Manufacturer of cigarettes special tax 
Manufacturer's excise: 

Automobile accessories, lifting jacks as 
Automobile parts: carburetors 
Automobile parts and accessories, refund claim requirements 
Carburetors s, s automobile parts 
Credit or refund, automobile tax, repeal; extension of time 

for filing returns 
Exports reimported and sold 

3869 

3855 
3913 
3868 
3913 

3822 
3995 

403 

342 
338 
331 
338 

331 
336 



Rafiax I psze No. 

Manufacturer's excise — Continued, 
Importer, tsx payable by 
Jacks, lifting, held automobile accessories 
Thermostatic containers 

Market place and auditorium operated by corporation for munic- 
ipality, exemption 

Massachusetts: 
Federal tsx liens, fihng of notices 

Mines: 
Coal, cost of opening and development, amortization 
Leases- 

Royslty payments received under ldll, beneficiary's in- 
c ome 

Minor children, refund claim filed by parent, validity, California 
Missouri: 

"Widow's allowance, " priority of Federal taxes 
Municipal: 

Bonds. (See Bonds. ) 
Market and auditorium operated by private corporation, 

exemption 
Munition manufacturer's tax, accrual basis, when deductible 
Mutual insurance companies, exemption, income tax. (See Ex- 

empt corporations. ) 
Mutual savings banks. (See Exempt corporations. ) 

N. 
Net losses: 

Fractional year, change of accounting period, deduction from 
preceding year's income 

Stock control purchased by competitor, deduction allowance 
Nonresident aliens. (See Aliens. ) 
Notes: 

Installment, distribution to decedent's estate, gain or loss 
basis 

Promissory, bsd debt deduction 

0 
Obsolescence: 

Good will 
Oil snd gas: 

Depletion. (See Depletion. ) 
Leases— 

Royalties, capital gain 
Oleomargarine: 

Statistics of production and materials used- 
Ms 1928 and 1927 y ) 
June, 1928 snd 1927 
July, 1928 and 1927 
August, 1928 and 1927 
September, 1928 and 1927 
October, 1928 and 1927 

Operating expenses, transportation costs incidental to importation 
of live stock 

Oregon: 
Corporation, liability between charter revocation and restora- 

tion returns 
Overpayments, interest on. (See Interest, ) 
Ownership certificates: 

Use of Forms 1000 snd 1001 continued, authorization 

8995 
8855 
8860 

8992 

8829 

3805 

3797 
4019 

8890 

8992 
3932' 

8885 
8949 

4013 
4006 

8934 

8820 

3799 
3846 
3895 
8953 
4009 
4037 

8908 

3891 

3897 

386 
842 
844 

279 

258 
74 

72 

147 
248 

244 
242 

64 
274 

278 

116 

407 
408 
409 
410 
411 
412 

180 

146 

69 



438 

Quliug 
No. 

Page. 

P. 
Partnerships: 

Distributive shares, "salaries" paid to nonresident alien 
members, tax liability 

Fiscal year ended in 1918, assessment and collection waiver 
Husband and wife— 

California, division of husband's commissions 
Patent license distributing association, exemption 
Penalties. (See Taxes: Penalties. ) 
Pennsylvania: 

Auditor of orphans' court, compensation 
Personal expenses: 

Attorneys' fees, defense of accounting action by former 
a partner 
Traveling expenses of nonresident alien, temporary United 

States employment 
Personal service corporations. (See Corporations. ) 
Priority of Federal taxes. (See Taxes: Federal priority. ) 
Professional singer, royalties from sale of phonograph records, 

profits taxes 
Prolnissory notes. (See Notes. ) 
Public Health Service, officer's compensation, exemption 

3892 
4036 

188 
304 

3900 
3919 

121 
152 

3936 305 

3888 264 

3994 266 

3933 267 

3918 128 

Railroads: 
"Recapture" amounts paid to Interstate Commerce Com- 

mission, deductibility 

Real estate: 
Deferred-payment sales. (See Sales: Deferred payment. ) 
Expenses, insurance company's building on leased ground, 

deduction 
Trust adopted for security purposes, classification 

Records, bank, authority of agent to examine 
Red Cross, contributions to 
Reduction: 

25 per cent, 1923, computation, foreign tax credits 
Refunds. (See Credit or refund. ) 
Regulations: 

Amendments. (See Amendments: Regulations. ) 
Inspection of returns 

Relief associations, exemption 
Reopening of refund claims, instructions 
Reorganization: 

Exchange of assets for stock and cash, gain or loss 
Replacement fund, alien's expenditure of proceeds from seized 

property sale 
Reserves: 

Freight charges, lumber manufacturers, deduction 
Insurance companies— 

Life— 
Deductions, regulations amended 
Percentage allowed in computing interest deduction 

Stock life, invested capital 
Residential property: 

Sale of loss deduction 
Resignations. (See Attorneys and Agents: Disbarments, sus- 

pensions, and resignations. ) 
Returns: 

Consolidated— 
Change to or from separate basis, requirements 

256 
269 
294 

3875 
3883 
3902 
3838 

199 
108 
178 
294 

4007 218 

3849 
3821 
3977 

161 
153 
76 

3787 114 

4012 60 

4020 
55 

269 

3964 
3904 
3806 

299 
296 
320 

3921 272 

3864 158 



Ruling 
No. 

I, ' turns — Continued. 
Corporations— 

Fractional year, credits 
Interval between charter revocation and restoration 

Oregon 
Revised, Form 1120A, fisca year 1928 
Trust fund handled by 

Failure to file, fraud, etc. (See Returns. ) 
Fiduciaries— 

Trust fund handled by corporation 
Fractional part of year, corporation, credits 
I ndividual- 

Financing agreement with foreign corporation, filing 
liability 

Informstion- 
Dividendp and distributions by corporations, require- 

ments, 1928 Act 
Inspection of- 

Regulstions governing 
Nonresident aliens— 

Financing agreement with domestic corporation, filing 
liability 

Title guaranty business, insurance company classificatio 
Trust filing Form 1120 under protest, effect 

Revenue Act of 1924: 
25 per cent reduction, 1928— 

Computation, foieign tax credit 
Revenue Act of 1926: 

Titles and sections repealed by Revenue Act of 1928, effective 
dates 

Revenue Act of 1928: 
Repeal sections, effective dates 

Royalties: 
Oil and gas leases, capital gain, Texas 
Professional singer, income from sale of phonograph records, 

Rules of practice, Board of Tsx Appeals, additions. (See United 
States Board of Tax Appeals. ) 

8789 

3891 
3823 
4035 

4035 
3?89 

3979 

8849 

3983 
4049 
8958 

8791 

8791 

3820 

3936 

156 

146 
57 

144 

144 
156 

195 

161 

195 
160 
106 

218 

107 

107 

116 

305 

Salaries. (See Compensation. ) 
Sale and repurchase: 

Stock "wash sales" loss deduction 
Sales: 

Alien Property Custodian, replacement expenditure by alien, 
invokuntary conversion application 

Decedent's estate basis right of election 
Deferred psyment- 

Real estate, gain from, when taxable 
Insurance company properties, gain or loss computation. 1928 

Act 
Real estste- 

Deferred payment. (See Sales: Deferred payment. ) 
Residential property, loss deduction 
Stock rights acquired by trustee under will, gain or loss basis 

Securities: "% ssh sales"— 
Loss deduction 
2-year period application 

Shipping companies. British. (See Great Britain. ) 
Shrinkage, foreign exchange, transactions with foreign subsidiaries, 

deduction 
37229' — 29 — 29 

4031 

4012 
4004 

3903 

4034 

3921 
4029 

4031 
4031 

60 
97 

259 

272 
65 

127 
12? 



440 

Ruling 
No. Page. 

Special assessmcnt. (8ee Special cases. ) 
Special cases: 

Special assessment application, Commissioner's discretionary 
power, courts' jurisdiction 

Special tax: 
Manufacturer of cigarettes 

Stamp taxes: 
Issues not subject to tax 
Passage tickets, subject to 

Stamps: 
Where purchased 

State: 
Auditor of orphans' court, Pennsylvania 
Foreign, mutual savings banks, exemption 
Income— 

Market place and auditorium operated by corporation 
for municipality 

Inheritance tax, deduction. (8ee Taxes'. Estate and inherit- 
ance, deduction. ) 

Officers and employ'ees- 
Compensation— 

Controller of municipal harbor department 
Stock: 

Bank, tax on. (8ee Taxes: Bank stock. ) 
Control purchased by competitor, net loss deduction 
Dividend, distribution under trust's profit-sharing plan, credit 
Exchange of. (8ee Exchange. ) 
Redemption or cancellation, dividends declared prior to dis- 

solution 
Rights to subscribe to, sale of. (8ee Sales. ) 
Sales. (8ee Sales. ) 
"Wash sales, " loss deduction 

Stockholders: 
Liability for dissolved corporation's taxes, judgment condi- 

tion precedent to suit 
Stock life insurance companies (8ee Insurance companies. )' 
Stock rights, sale of. (8ee Sales. ) 
Suits: 

Collection of taxes— 
Assessment prior to 1924 Act and within 5-year period, 

limitation 
Bond in connection with abatement claim 
Transferred assets 

Dissolved corporation, stockholders' liability, judgment con- 
dition precedent to suit 

1918 taxes, waiver extending assessment prior to 1924 Act, 
limitation 

Recovery of taxes— 
Indian, claim for refund condition precedent 
Claim for refund, oral statement 
Grounds presented in refund claim, prerequisite 
Special assessment application, Bureau's discretionary 

power court's jurisdiction 
United States as party defendant 

Suspensions. (8ee Attorneys and agents: Disbarments, suspen- 
sions, and resignations. ) 

Taxes: 
Abatement— 

Claims for. (8ee Claims. ) 
Assessment— 

Final determination. (8ee Taxes: Final determination 
and assessmcnt. ) 

3798 323 

3869 403 

381$ 
(a|a4 

397 
398 
398 

3816 398 

3994 
4028 

266 
58 

3992 147 

4005 124 

242 
137 

3973 110 

4031 127 

3927 228 

3927 
3880 
3871 

228 
168 
170 

3965 
3976 
3914 

326 
212 
182 

3798 
3909 

323 
172 

3927 228 

3911 207 



Ruling 
No. rozo 

T;ixeo — Continued. 
Bank stock, Idaho 
Capital stock. (See Capital stock tax. ) 
Collectii&n- 

Compromise offer, limitation period 
Distraint— 

Commissions and expense m&inev applied against 
overdrawn account, validity 

Without levy, limitation period 
Limitation period. (See Limitation period. ) 8ult- 

Dissolved corporation, stockholders' liability, judg- 
ment condition precedent 

1918 taxes, waiver extending assessment prior to 
1924 Act, limitation 

Unlimited assessment waiver extended 
Waiver expired, release of posted securities 
Waiver period extended by Board appeal, assessnient 

subsequent to rejection 
Collection stayed by claim in abatement— 

Credit of overassessments against earlier barred taxes 
Compromise offer, effect on collection limitation period 
Computation— 

Income, profits, and estate taxes, property in custody of 
Alien Property Custodian 

Credits. (See Credits. ) 
Estate. (See Estate tax. ) 
Estate and jnheritance, deduction— 

Federal 
Federal 

Liens. (See Liens: Federal taxes. ) 
Priority— 

Last illness expenses, Colorado " Widow's allowance, " Missouri 
Final determination and assessment— 

Closing agreements under section 606, 1928 Act 
Fraud later disclosed, redetermination 
Suit to nullify agreement 

Foreign— 
Branch office operating at loss due to exchange rates 
Credits for. (See Credits. ) 

Income— 
Exporting business, constitutionality 

Liens for Federal taxes. (See Liens: Federal taxes. ) 
Limitation period covering assessments, etc. (See Limita- 

tion period. ) 
Munition manufacturer's. (See fi'Iunition manufacturer's 

tax. ) 
Net income, exporting business, constitutionality of tax 
1923, 25 per cent reduction— 

Computation, foreign tax credit 
Penalties— 

Bank's liability under levy on depositor's account 
Failure to file return, reasonable cause 

Priority of Federal. (See Taxes: Federal. ) 
Refund or credit. (See Credit or refund. ) Waiver of statute of limitations. (See Limitation period. ) War-profits and excess-profit- 

sProfessional 

singe, income from sale of phonograph records 
Trustee operating business of bankrupt corporation 

Withholding at source. (See Withholding at source. ) Tax-free covenant bonds, withholding, interest, section 144(a), 
l 928 Act 

4006 

3982 

4003 
3982 

3927 

3911 
3874 
3804 

4040 
3982 

3790 

3950 

3831 
3890 

3824 
3910 
3985 

3920 

3832 

4007 

4042 
3984 

3936 
3912 

3837 

274 

169 

73 
169 

228 

207 
16? 
204 

205 

93 
169 

413 

270 

162 
72 

79 
181 
856 

286 

218 

183 
300 

805 
307 



Texas: 
Limited partnership, nonresident members, income from 

United States sources, withholding 
Royalties, oil and gas leases, capital gain 

Title guaranty business, insurance company classification 
Tobacco: 

Label sealing export packages, Regulations 73'amended 

Packages for export and drawback 

Sizes of packages of cigars and cigarettes 
Special taxes, manufacturer of cigarettes 
Stamps provided; denomination and class 

Trading with the Enemy Act 
Income, profits, and estate taxes, computation 

Transferred assets, claims against: 
Assessment subsequent to transferor's statutory period, 

refund 
Suit in equity for collection of taxes 

Transportation service: 
Foreign corporations, determination of income, regulations 

amended 
Traveling expenses; 

Nonresident alien from residence abroad, temporary United 
States emplovment 

Trustees: 
Bankrupt 

corporation�'s 

business operated by, profits tax liability 
Trusts (see also Estates and trusts): 

Associations distinguished 

Distributable, declarant controlling income for use of bene- 
ficiary, taxability 

Entire control by trustees 
Fund beld in divided parts for beneficiaries, status 
Municipal securities, interest distribution to certificate owners 
Profit-sharing, no contnbution by employee, status 
Real estate development, sole purchaser-beneficiary directing 
Taxable as corporations, 1928 Act- 

Application of section 704 (a) and (b) 
Election notice signature requirements 
Retroactive provisions 
Returns (Form 1120) filed under protest, effect 

3892 
3820 
4049 

4025 

3858 
3869 ' 
3859 

3790 

3848 
3871 

3918 

3912 

3830 
4008 
3861 
4002 
3926 
3883 

3907 
3946 
3786 

3958 

188 
116 
160 

405 
406 
406 
406 
401 
403 
402 

413 

86 
170 

133 

128 

307 

108 
221 

142 
221 
283 

54 
137 
108 

103 
106 
101 
103 
106 

United States Board of Tax Appeals: 
Decisions— 

List of acquiescences and nonacqufescences 
Review, rights under various Acts 

Rules of practice— 
Additions— 

Rule 36 

4045 
3957 

3978 

I 
78 

420 

Waivers of statute of limitations. (8es Limitation period: 
Waivers. ) 

War-pro@Os and excess-profits taxes. (8es Taxes. ) "Widow's allowance, " Missouri, priority of Federal taxes 
Wines 

Still and dealcoholized, tax changes, 1928 Act 

72 

399 



Ruling 
No. Page. 

Withholding at source: 
Interest on call loans assigned to foreign corporation 
Limited partnership, Texas, nonresident members, income 

from United States sources 
Ownership certificates— 

Forms 1000 and 1001, use of 
Tax-free covenant, bonds, interest, section 144(a), 1928 Act 

3873 69 

3897 
3837 

3892 188 

Young Men's Christian Association, contributions to 3838 294 
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