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The ralings reported in the Internal Revenue BuEe6a sre for the information of taxpayers sud their counsel ss 
showing the trend of official opinion in the admiuistredoa of the Bureau of Internal Revenue; the rulings other than 
Treasury Decisions have nona ol the force or effect of Treasury Decisions and do not commit thc Department te 
any interpretation of the law which has not been formally approved and promulgated by the Secretary of the 
Treasury. Each ruling embodies the administrative apphcation of the law and Treasmy Decisions to the entire 
state of facts upon which a particular case rests. It is espedally to be noted that the same result will uot neces- 
sarily be reached in another case unless sB the material facts are identical with those of the reported case. As it is 
not always feasible to publish a complete statement of the facts underlying each rnling, there can be no assurance 
that any new case is identical with the reported case. As bearing out this disdaction, it may be observed that the 
ralings publishes from time to time may appear to reverse rulings previondy published. 

officers of the Bureau of Internal Revenue me espcciaxy cautioned against reaching a condusion in aay case 
merely on the basis of similarity to a published rulintr and should base their judgment on the application of all per- 
tinent proviYions of the law and Treasury Decisions to all the facts in each case. These rulings should be used as aids 
in studying the law and its formal construction as made in the regulations and Treasury Decisions previously issued. 

In addition to publishing sll Internal Revenue Treasury Decisions, it is the policy of the Bareaa of Internal Revenue 
to publish ax ruBngs and dedsionsr induding opinions of the General Counsel for the Bureau of Internal Revenue, 
which, because they announce a ruling or decision upon a novel question or upon a question in regard to which 

there exists no preriously published ruRag or deci%ion, or for other reasons, are of such importance as to be of 
general interest. It is also the policy of the Bmesu to publish all ralings or decisions which revoke& modify, amend, 
er affect in any manner whatever any published ruling or decision. In many instances otdnions of the General 
Counsel for the Bureau of Internal Revenae sre not of general interest because they announce no new ruling or no 

new construction of the revenue laws but simply apply rulings abeady made public to certain situations of fact which 

sre without special signigcance. It is not the policy of the Bureaa to publish such opinions. Therefore, the numbers 
assigned to the published opinions of the General Counsel for tbe Bureau of Interasl Revenue are not consecutive, 
No unpublished ruling or decision will be cited or relied upon by aay ofkcer or employee of tbe Bureau of Internal 
Revenue as a precedent in tbe disposiYioa of other cases. Unless otherwise specigcally indicated, sll published 
rsliags and decisions have received the consideration and approval of the Geaeral Counsel for the Bureau of 
Internal Revenue. 
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The Internal Revenue Bulletin service for 1981 will consist of weekly 
bulletins and semiannual cumulative bulletins. 

The weekly bulletins will contain the rulings and decisions to be 
made public and all Treasury Department decisions (known as Treas- 
ury decisions) pertaining to Internal Revenue matters. The semi- 
annual cumulative bulletins will contain all rulings and. decisions 
(including Treasury decisions) published during the previous six 
months. 

The complete Bulletin service may be obtained, on a subscription 
basis, from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. , for $2 per year. 

New subscribers and. others desiring to obtain the 1919, 1920, and 
1921 Income Tax Service may do so from the Superintendent of Docu- 
ments at prices as follows: Digest of Income Tax Rulings No. 19 
(containing digests of all rulings appearing in Cumulative Bulletins 1 
to 5, inclusive), 50 cents per copy; Cumulative Bulletins Nos. 1 to 5, 
containing in full all rulings published since April, 1919, to and in- 
cluding December, 1921, as follows: No. 1, 80 cents; No. 2, 25 cents; 
No. 8, 80 cents; No. 4, 80 cents; No. 5, 25 cents. 

Persons desiring to obtain the one issue of Sales Tax Bulletin for 
1920, Bulletin ST — 1-20, and the Cumulative Bulletins for January— 
June and July — December, 1921, may procure them from the Superinten- 
dent of Documents at 15 cents and 5 cents each, respectivelv, per copy. 

Persons desiring to obtain the Internal Revenue Bulletin service for 
the vears 1922, 1928, 1924, 1925, 1926, 1927, 1928, 1929, 1980, and 1981 
may do so at prices as follows: 
Cumulative Bulletin I — 1 ( January — June, 1922) 40 cents 
Cumulative Bulletin I — 2 (July — December, 1922) 80 cents 
Cumulative Bulletin II — 1 (January — June, 1928) 80cents 
Cumulative Bulletin II — 2 (July — December, 1928) . 40cents 
Cumulative Bulletin III — 1 (January — June, 1924) 50cents 
Cumulative Bulletin III — 2 (Julv — December, 1924) 50 cents 
Digest No. 18 (January, 1922 — December, 1924) 60cents 
Cumulative Bulletin IV — 1 (January-June, 1925) 40 cents 
Cumulative Bulletin IU-2 (July — December, 1925) 85cents 
Digest No. 17 ( January — December, 1925) 25 cents 
Cumulative Bulletin V — 1 ' January — June, 1926) 40 cents 
Cumulative Bulletin V — 2 ( July — December, 1926) 80cents 
Digest No. 21 (January — December, 1926) 15 cents 
Cumulative Bulletin VI — 1 ( January — June, 1927) 40 cents 
Cumulative Bulletin VI — 2 (July — December, 1927) 40cents 
Digest No. 22 (January, 1925 — December, 1927) 85 cents 
Cumulative Bulletin VII-1 ( Januarv-J'une, 1928) 85 cents 
Cumulative Bulletin VII-2 ( July — December, 1928) 50 cents 
Cumulative Bulletin VIII — 1 ( January — June 1929) 50 cents 
Cumulative Bulletin VIII — 2 (July — December, 1929) 55cents 
Cumulative Bulletin IX-1 (January — June, 1980) 50 cents 
Cumulative Bulletin IX — 2 ( July — December 1980) 50 cents 
Cumulative Bulletin X — 1 (Januarv — June, 1981) 65 cents 

All inquiries in regard to these publications and subscriptions should 
be sent to the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 



INTRODUCTORY NOTES. 

The Internal Revenue Cumulative Bulletin X-1, in addition to 
all decisions of the Treasury Department (called Treasury decisions) 
pertaining to Internal Revenue matters, contains General Counsel's 
opinions, and rulings and decisions pertaining to income, sales, estate, 
capital stock, and miscellaneous taxes, as indicated on the title-page 
of this Bulletin, published in the weekly Bulletins (Volume X, Nos. 
1 to 26, inclusive) f(n the petiod January 1 to June 30, 1961. It 
also contains a cumulative list of announcements relating to decisions 
of the Unitecl States Board of Tax Appeals published in the Internal 
Revenue Bulletin Service from December 22, 1924, to June 30, 1981. 

Income Tax rulings are printed in four parts. Rulings under the 
Revenue A. ct of 1928 are published as Part I, the section headings 
corresponding with the sections of that law and the article headings 
corresponding Ivith the article headings of Regulations 74. Rulings 
under the Revenue Act of 1926 are published as Part Ii. the section 
and article headings corresponding with the section and article head- 
ings of the Revenue Act of 1926 and Regulations 69. Rulings under 
the Revenue Act of 1924 are printed as Part III, the section and 
article headings corresponding with the section and article headings 
of the Revenue Act of 1924 and Regulations 65. Rulings under the 
Revenue Act of 1921 oI' earlier Acts are printed as Part IV, the 
section anti article headings corresponding with the section and 
article headings of the Revenue Act of 1921 and Regulations 62. 

ABBREVIATIONS. 

The following abbreviations are used throughout the Bulletin: 
A, B, C, etc. — The nautes of individuals. 
A. R. M. — Committee on Appeals and Review memoro, mlurn. 
A. R. R. — Committee on Appeals and Review recommendation. 
R. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bulletiu. 
Ct. D. — Court decision. 
C. S. T. — Capital Stoelr Tax Division. 
D. ('. — Treasury Departmeut: circular. 
E. T. — Estate Tax Division. 
G. C. M. — General ('ounsel's memoraudum. 
I. T. — Income Tax Unit. 
M, Ã, X, Y, Z, etc. — The names of corporations, places, or busiuesses, accord- 

in~~~ to conteut. 
Mim. — Mimeographed letter. 
i%IS. — Miscellaneous Division. 
0, or. L. O. — Solicitor's law opinion. 
O. D. — Office decision. 
Op. A. G. — Opinion of thc Attorney Generah 
8. T. — Sales Tax Division. 

(III) 



IV 

S. M. — Solicitor's memorandum. 
Sol. Op. — Solicitor's opinion. 
S. R. — Solicitor's recommendation, 
T. — Tobacco Division. 
T. B. M. — Advisory Tax Board memorandum. 
T. B. R. — Advisory Tax Board recommemlation. 
T. D. — Treasury decision. 
a and IX are used to represent certain numbers, and when used with the word 

"dollars" represent sums of money. 

The practice of promulgating Treasury Decisions that embody 
court decisions relating to the internal revenue has been discontinued. 
Hereafter opinions of the courts, with appropriate headnotes for the 
information and guidance of taxpayers and ofFicers and employees of 
the Bureau of Internal Revenue, wil, be published in the Internal 
Revenue Bulletin without formal approval and promulgation by the 
Secretary of the Treasury. 

ANNolrXCEMENT EELATING To BOAIXlx OF TAX APPEALS DECISIONS. 

Under the provisions of the Revenue Acts of 1924 and 1996, relat- 
ing to appeals to the Board of Tax Appeals, the Commissioner may 
acquiesce in the decision of the Board or he may, if the appeal was 
heard by the Board prior to the passage of the 1996 Act, cause to be 
instituted a proceeding in court for the collection of any part of a 
tax determined by the Commissioner to be due but, disallowed by the 
Board, provided that such proceeding is commenced within one year 
after final decision of the Board. As to appeals heard by the Board 
after the passage of the 1%6 Act, the Commissioner may, within 
six months after the Board's decision is rendered, file a petition for 
a review of the decision by a Circuit Court of Appeals or by the 
Court of Appeals of the District of Columbia. In order that tax- 
payers and the general public may be informed as to whether or 
not the Commissioner has acquiesced in a decision of the. Board of 
Tax Appeals disallowing a tax determined by the Commissioner to 
be due, announcement will be made in the weekly Bulletin at the 
earliest practicable date. Decisions so acquiesced in should be relied 
upon by OScers and employees of. the Bureau of Internal Revenue as 
precedents in the disposition of other cases before the Bureau. 

Por additional information which will be of assistance in the use 
of the Internal Revenue Bulletin service read the Introductory Notes 
to the latest Digest. 
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33265 
33300 
33329 
33597 
33721 
33838 
33878 
33908 
33909 
34031 
34032 
34033 
34034 
34062 
34191 
34252 
34372 
34384 
34404 
34503 
34568 
34673 
34709 
34828 
34915 
34920 
350!G 
35047 
85) l 28 

X-19-5051 
X-14 — r)004 
X — 1 6 — 5022 
X-13-4994 
X-9-4953 
X-4-4909 
X-8 — 4943 

X-21-5071 
X-11-4972 
X-21-5071 
X-26-5118 
X-18-5042 
X-5-4918 

X-22-5080 
X-9-4953 

X-11%4972 
X-11-4972 
X-15 — 5013 
X-1-4888 
X-2-4S92 

X — 23-5088 
X-23-5088 
X-1 6-5022 
X-25-5110 
X~4909 

X-16-5022 
X-17-5033 
X-23-5088 
X-16-5022 
X-15-5013 
X-13-4994 
X-25-5!10 
X-25-5110 
X-5-4918 
X-4-4909 

X-20-5061 
X-25-5110 
X — 18-5042 
X-17-5)033 
X-26-5118 
XA — 4909 

X-17-5033 
X-8-4943 
X-4-4909 

X-12-4983 
X-11-4972 
X-23-5088 
X-23-50SS 
X-23-5088 
X-23-5088 
X-3-4901 
X-3-4901 
X-3-4901 
X-5-4918 

X-21 — 5071 
X-26-5118 
X-16-5022 
X-4-4909 

X-22-5080 
X-10 — 4962 
X-17-5033 
X-17-5033 
X-22-5080 
X-22-5080 
X-22-5080 
X-22 — 5080 
X-10-4962 
X-4-4909 

X-15-5013 
X-16 — 5022 
X-5-4918 
X-5-4918 
X-4-4909 

X-11-4972 
X-2-4892 
X-1-4888 

X-16-5022 
X-21-5071 
X-25- 5110 
X — 2-4892 
X — 6 — 4925 

X-24-5101 

95 
50 
93 
81 
66 
38 
38 
29 
03 
32 

40, 43 
87 

7 
63, 90 

93 
35 
32 
1 

69 
93 
71 
70 
40 
69 
44 
79 

8, 51 
60 
2 

26 
14, 77 

6 
97 

75, 96 (;' 20, 37, 
79, 85 

80 
60 
"4 

61, 93 
41 
62 
76 
17 
75 
79 
76 
41 
41 
41 
41 
52 
52 
26 
4 

29 
72 
30 
77 
79 ) 

90 
54 
54 
88 
78 

78, 88 
88 
79 
13 
59 
2 
6 
9 

39, 85 
82 
40 
55 
58 
11 
17 
93 
62 
97 

Board of Tsx Appeals — C ontd. 
35169 
35325 
35386 
35444 
36111 
36156 
36157 
36368 
36836 
36900 
36950 
36955 
37005 
37009 
37099 
37299 
37307 
37355 
37374 
37377 
37411 
37412 
37413 
37414 
37415 
37416 
37417 
37418 
37419 
37420 
37850 
37955 
37956 
38012 
88016 
38096 
38098 
38348 
38505 
38562 
38720 
38773 
38939 
38992 
39021 
39025 
39037 
39101 
39192 
39193 
39270 
39383 
39463 
39648 
39759 
39944 
40018 
40021 
40075 
40131 
40208 
40500 
40529 
40672 
40685 
40790 
40798 
40963 
40984 
41042 
41046 
41138 
41165 
41167 
41184 
41239 
413l4 
41387 
41399 
41543 
41568 
41597 
41601 

X-17-5033 
X-6-4925 
Xi)-4925 

X-25-5110 
X — 22-5080 
X-10-4962 
X — 5 — 4918 

X-15-5013 
X-3-4901 

X-26-5118 
X — 13-4994 
X-21-5071 
X-~5080 
X-11-4972 
X-21 — 5071 
X-22-5080 
K-15-5013 
X-25-5110 
X — 5-4918 
X-6-492, ) 
X-4-4909 
X-4-4909 
X-4-4909 
X-4-4909 
X-4-4909 
X-4 — 4909 
X-4-4909 
X-4-4909 
X-4-4909 
X — 4-4909 

X-10-4962 
X-17-5033 
X-17-5033 
X-24-5101 
X-1-4BSB 

X-19-5051 
X-19-5051 
X-17-5033 
X-4-4909 

X-21-5071 
X-5-491S 
X-5-4918 

X-21-5071 
K-6-4925 

X-21-5071 
X-21-5071 
X-21-5071 
K-5-4918 
X-4 — 4909 
X-4-4909 

X-17-5033 
X-25-5110 
X-13-4994 
X-2-4892 

X-16-5022 
X-26-5118 
X-16-5022 
X — 17-5038 
X-15-5013 
X-7-4934 

X-20-5061 
X-7-4934 

K — 14-5004 
X-17-5033 
X-5 — 4918 

X-22-5080 
X-22-5080 
X-21-5071 
X — 9-4953 

X-18 — 5042 
X-1-4888 

X 17 r033 
X — 5-4918 
X-5-491S 

X-16-5022 
K-21-5071 
X-11-4972 
X-10- 496)2 
X-21-50)l 
K;) isis 

K — l!-4972 
K '2, )-5)l!0 
K -l l -l!)72 

43 
56 
56 
54 
86 
91 

2, 34 
40 

21, 58 
19& 67 

60 
4 

85 

79, 89 
88 
79 
56 
91 
35 
10 
10 
23 
53 
9 

10 
10 
10 
10 
9 

54 
54 
54 
65 

22, 69 
84, 89 
84, 89 

50 
72 
4 

56 
73 
9 

54 
13 
6 

4, 67 
91 
GB 
68 

7, 6G 
96 
90 
90 
77 
36 
2 

61, 93 '73 
82 
2? 
76 
84 

79, 92 
91 

12, 45 
87 
57 
12 
88 

54, 90 
54 
&6 

73 
56 
56 
86 

78, 86 
4 

54 
60 
28 
82 
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Board of Tax Appeals — Contd. 
41651 
41748 
41764 
41854 
42069 
42201 
42218 
42219 
42238 
42431 
42801 
43918 
43981 
43988 
43989 
43990 
43991 
43992 
43993 
43994 
45065 
45662 
45700 
45738 
46178 
46660 
49130 

Once decisions (I. T. ): 
2554 
2555 
2556 
2557 
2558 
2559 
2560 
2560A 
2531 

X-22-5080 
X-26-5118 
X — 7 — 4934 

X — 13-4994 
X-10-4962 
X-24-5 101 
X — 24-5101 
X-24-5101 
X-24-5101 
X-17-5033 
X-2&5110 
X-11-4972 
X~4909 

X — 23 — 5088 
X-23-5088 
X-23-5088 
X — 23 — 5088 
X-23-5088 
X-23-5088 
X — 23-508 S 
X — 25 — 5110 
X-10 — 4962 
X-22-5080 
X-11-4972 
X-1-4888 
X-5-4918 

X-11-4972 

X-1-4890 
X — 3 — 4904 
X-4-4910 
X-4-4911 
X~912 
X-5-4919 
X — 8 — 494$ 

X-10-4964 
X-11-4974 

46 
1 

30 
90 
91 
38 
68 
17 
69 

61, 93 
29 
75 
34 
58 
58 
58 
58 
58 
71 
58 
56 
54 
86 
82 
19 
73 
82 

162 
306 
128 
149 
186 
122 
173 
155 
175 

T. ) — Coned. 

S. ): 

Miscellaneous 

OfDce decisions (I. 
2562 
2563 
2564 
2566 
2567 
2568 
2569 
2570 
2571 
2572 
2573 
25?4 
2575 
2576 
2577 
2578 

Gfgce decisions (M 
110 
111 
112 
113 
114 
115 

Mimeograph: 
3853 
3857 
3859 
3878 
3879 

X — 12-4984 
X-13-4999 
X-14-$006 
X — 16 — 5023 
X-17 — 5035 
X-18-$044 
X-19-$052 
X-19-5053 
X-19-5054 
X — 20 — 5062 ' 

X — 20 — $063 
X — 20-5067 
X-22-5081 
X — 23-$090 
X — 23-5094 
X — 25-5111 

X-2-4898 
X-6-4932 

X-10 4970 
X-15-o020 
X-19-5059 
X-23 — 5098 

X — 2-4894 
X-7-4936 
X — 9 — 4955 

X — 21-5077 
X-23-$109 
X-6-4931 

X — 12- 4990 
X. -12 — 4991 
X-12-4993 
X-17-504(f 
X-25-5116 
X-26-$124 

151 
299 
106 
142 
230 
123 
101 
115 
116 
200 
216 
523 
161 
164 
300 
119 

502 
503 
504 
505 
506 
507 

139 
179 
140 
528 
141 
508 
524 
501 
525 
521 
522 
531 



CONTENTS OF CUMULATIVE BULLETINS (L T. ) 1 TO 5; S. T. FOR 1920 AND 1921; INTERNAL 
REVENUE I-l, 1-2, H-l, H-2, IH-I, HI-2, IV-1, IV-2, V-l, V-2, Vl-l, VI — 2, VH — I, VH-2, VHI-I, VHI-2, 
IX-1, IX-2, AND X-l. 

Cumulative Bulletin. Ruling Kos. 

Income Tax: 
December, 1919 (No. 1) 
January-June, 1920 (No. 2) 
July — December, 1920 (No. 3) 
January — June, 1921 (No. 4) 
July — December, 1921 (No. 5) 

Sees Tax: 
1920 (ST. 1 — 20) 
January — June, 1921 
July — December, 1921 

Internal Revenue Bulletin: 
January — June, 1922 (No. I — 1) 
July — Deceinber, 1922 (No. I — 2) 
January — June, 1923 (No. II — 1) 
July — December, 1923 (No. II — 2) 
January — June, 1924 (No. III — 1) 
July — December, 1924 (No. III-2) 
January — June, 1925 (No. IV — 1) 
July — December, 1925 (No. IV — 2) 
Jn, nuary — June, 1926 (No. V — 1) 
July — December, 1926 (No. V — 2) 
January — June, 1927 (No. VI — 1) 
July — December, 1927 (Ko. VI — 2) 
January — June, 1928 (No. VII — 1) 
July — December, 1928 (No. VII — 2) 
January — June, 1929 (No. VIII — 1) 
July — December, 1929 (No. VIII — 2) 
January-June, 1930 (No. IX — 1) 
July — December, 1930 (No. IX — 2) 
January — June, 1931 (No. X — 1) 

1 — 655 
656-1033 

1034-1368 
1369-1710 
1711-1996 

1-112 
113-265 
266-356 

1-383 
38W665 
666-956 

957-1276 
127/-1641 
1642-1949 
1950-2251 
2252-2523 
2524-2813 
2814-3026 
3027-3291 
3292-3557 
3558-3784 
3785-4052 
4053 — 4248 
4249-4487 
4488-4683 
46S4-4887 
48SS-5124 

(ix) 





BOARD OF TAX APPEALS. 

CUMULATIVE LIST OF ANNOUNCEMENTS RELATING TO 
DECISIONS OF THE UNITED STATES BOARD OF TAX 
APPEALS PUBLISHED IN THE INTERNAL REVENUE BUL- 
LETIN SERVICE FROM DECEMBER 22, 1924, TO JUNK 30, 
1931, INCLUSIVE. 

IX — 26 — 5118 
The Commissioner acquiesces in the following decisions of the 

United States Board of Tax Appeals: 

Taxparer. Docket 
No. 

Board of Tar Appeals. 

Volume. Page. 

18055 
3346 

11903 
9265 
1598 
4211 
1929 

14544 
14544 
4361 

l 
25200 
80661 
30661 

3522 
17780 
21860 
9591 

10847 
3078 

9229 i 

3718 ' 

7476 I 

7843 
11838 
1164 

18605 
1907 

41748 
12075 
12616, 

12 
3 

10 
11 
6 
8 
2 

17 
17 

5 

21 

21 
4 

10 
17 
8 

10 
8 

8 
8 
7 
7 

12 
1 

18 
4 

22 
12 
12 

556 
415 
646 
820 

1065 
1126 
258 

1824 
1324 
113 
98 
98 

589 
768 

17 
460 
849 
787 

1260 
705 
805 

1280 
1252 
887 

1287 
1184 
158 

1238 
1238 

uiescence notices published in the Internal Rev- 

(1) 

Aaron, Theodore 
Abattoir Realty Co 
Abbeville Cotton Mills 
Ackerman-Johnson Co 
Acme Mills, Inc 
Acme, Palmers tk DeMooy Foundry Co 
Acorn Refining Co 
Adams, Alva, estate of 
Adams, Alva B. , executor 
Adams, B. G 
Adams, Honor B 
Adams, Miner B 
Adams Motor Co 
Adamson, Charles B. , trustee 
Adamson, Henry 
Adaskin, Herman 
Adler Co. , The 
Adler, Siegmund 

A. G. tIjt S. Mining Co 
Aguilar Land Association, The 
A. lax Coal Co 
Ajax Enameling tIct 1'oundry Co 
Akron Rubber Mould ttk Machine Co 
Alabama Coca-Cola Bottling Co 
Alabama Cooperage Co 
Albia Box tt'g Paper Co 
Alexander Bros. Lumber Co 
Alexander County National Bank 
Alexander County Savings Bank 

& Ruling No. 6118 includes all acQuiescence and nonacq 
onue Bulletin service to and includmg June 30, 1931. 



AcqumscENcxs — Continued. 

Taxpayer. 
Dochet 

No. 

Board of Tax Appeals. 

Volume. Page. 

Alexander Manufacturing Co 
All America Cables, Inc. ' 
Allen, H. A 
Allen, Mrs. H A 

Allen et al. , James A. , executors s 

Allen, Louis 
AHerton, Robert, 
Alliance Milling Co 
Ailing &fr Cory Co. s 

Alsop, Edward B. , estate of 4 

Alsop& Edward H. , executor 

Aluminum Flake Co 
American Auto Trimming Co. et al 
America, n Bag Co 
American Box Co 
American Colortype Co 
American Cream of Tartar Co 
American Creosoting Co. Inc 
American Feature Film Co. s 

American Felt Co 
American Finance 5r Mortgage Co 
American Fruit Growers, Inc 
American Hawaiian Steamship Co 
American Lace Manufacturing Co 
American La Dentelle, Inc 
American Lawyers Co 
American Locker Co 
American Manganese Steel Co 
American Mills Co 

American National Bank of St. Paul 

American Packing Co. , Inc 
American Photo Player Co 
American Seating Co. s 

American Seating Co. " 
American Seedless Raisin Co 
American Show &it Entertainment Co 
American Steel Co 
American Stone Co 
American Telegraph 5t Cable Co 
American 8 Way Luxfer Prism Co. , Inc 
American Trust Co. , administrator s 

American Trust, Co. , trustee 
American Valve Co 
American Warehouse Co 
Ames, Charles Lesley, executor 
Ames, Charles W. , estate of 
Ames, John S 

5656 
9092 
7290 
7289 
8690 

86157 
888 

16481 
15649 
6606 
6519 

8444 
3480 

81782 
5418 
7901 
2078 

17777 
4437 

14882 
40018 

9048 
4225 
8298 
611 

28214 
84372 

8145 
1994 

( 

14702 
80751 
88212 

1178 
1290 
4772 

14676 
15725 
7679 
8868 

10898 
2967 
5985 

12962 
29178 

4696 
29880 
10520 
10520 
8895 

9 
10 
7 
7 
8 

20 
2 

18 
10 
7 
7 
7 
6 
6 

21 
8 

10 
2 

12 
11 
18 
22 
11 
7 
8 
1 

21 
21 

7 
2 

14 

3 
2 
4 

14 
15 

7 
9 
2 
9 

18 
18 

19 
14 
14 
9 

847 
213 

1256 
1256 
698 
718 

1818 
1385 

457 
574 
848 
848 

1193 
1007 

128 
824 

1276 
847 
247 

1271 
509 
82 

685 
18 

419 
575 
870 
408 
659 
460 

195 
419 
649 
828 
452 
954 
641 
242 
991 
571 
105 
580 

1204 
8 

1067 
1067 
1886 

&Acquiescence relates to all issues except as to tentative tax. 
&Estate tax decision. 
& Acquiescerce relates to all issues except the third issue. 
' Estate tax decision; acquiescence relates only to 1012 trust. 
4 Acquiescence relates to issues involving officers' salaries and legal expenses. 
4 Acquiesrence in decision in so far as it relates to inclusion in invested capital of (1) $25, 000 

taxpayer in 1910 for invention on which patents were pending, (2) $500 for counsel fees. 
' Acquiescence relates to first issue of decision. 

paid by 



Ac@ vIEscENcES — Continued. 

Taxpayer. 1)orget 
'No. 

Board nf Tax Apf&esls. 

Volume. Pa e. 

Amigo Coal Co 
Anamosa Farmers Creamery Co 
Anderson, Alden 
Anderson, Isabel 
Anderson, John, estate of 
Anderson & Gustafson 
Anderson-Harrington Coal Co 
Anderson & Lind Manufacturing Co 
Anderson, Gustave E. , trustee 
Anderson Lumber Co. , J . F 
Andrews, Effie& estate of I 
Andrews et al. , James M. , executors ' 
Angelo Co. , G 
Angelo Fruit Co. , G 
Angier, Edward H 
Angier Corporation 9 

Anglo California Trust Co. , trustee 
Anniston City Land Co 
Anthracite Trust Co. , administrator estate of John 

Joseph Brown, deceased ' 
Anticich, Grego A 
Antonoplos, George 
Antonoplos, Kast 
Apartment Corporation 

Appalachian Realty Co 
Appell et al. , Albert J. , executors 
Appell, Jacob, estate of 
Appleby, jr. , Scoti; B 
Applegate, Ralph Andrew, executor 
Aragon Mills 
Aranas Compress Co 
Arcade Department Store, Inc 
Archbald, jr. , et al. , R. W. , executors 
Archbold, John F. , executor s 

Archer Paper Co. , The 
Archer-Strauss Rubber Co 

11684 
29852 
16058 
1394 

82561 
1556 
748 

8074 
82561 
9108 

13096 
13096 
10869 
10869 
25958 
25960 
19247 
1868 

4947 
19057 
8925 
4018 

I 26571 
29140 
9685 
7041 
7041 

25046 
7970 

18044 
4378 
6298 
4695 
8629 

342 

( 
17194 
25188 
18023 
14750 
21952 

[ 28227 
8297 

232 
3297 

19841 
1574 
2468 
4943 

12783 
5650 
2296 

15485 
8877 

17871 

Ardis & Co 

Armistead, D. L 

Armstrong, Bird 
Armstrong, E. A 
Armstrong, J. H 
Art Brass Co 
Arter Paint & Glass Co 
Arthurs, W. C 
Art Metal Construction Co 
Associated Building Co 
Associated Dental Supply Co 
Associated Gas & Electric Co 
Atkins, Alma Foster 
Atkins, John B. , estate of 
Atlantic City Electric Co. ' 

& Estate tsx decision. 
s Acquiescence does not relate to decision regarding 1918 taxes of Angier %fills. 
& Estate tsx decision; acquiescence relates to third issue of decision. ' Aoquiesrence relates to sll issues except affiliation with American Oas A Elect ric Co. 

8 
18 
19 
5 

10 
3 
6 
2 

10 
15 
13 
13 
12 
12 
17 
17 
18 

2 

8 
18 
3 
3 

17 
12 
10 
10 
18 
10 
17 
8 

18 
4 
8 
1 

9 
12 

13 

6 
1 
6 

15 
2 
3 
4 

14 
9 
2 
9 
9 

15 

598 
907 
871 
27 

1876 
531 
759 

1297 
1376 
475 
651 
651 
460 
460 

1081 
1876 
468 
526 

486 
518 

1286 
1286 
876 

52 
1225 
1225 
565 
705 
257 
155 

1172 
488 
919 
634 
809 
679 

1248 

884 
296 
384 
588 

1256 
874 
498 
868 

1022 
263 
140 
140 

1084 



ActluIEscEECEs — Continued. 

Tasparer. Docket 
No. 

Board of Tax Appeals. 

Volume. Pose. 

Atlantic Coast Line R. R. Co 
Atlantic Coast Line R. R. Co. ' 
Atlas Plywood Co 
Atlas Tack Co 
Atterbury, Grosvenor s 

Aubrey, George A 
Auchincloss, J. Howland, executor 
Auditorium Co 
Auerbach, Salo 
Ault A Wiborg Co 
Ault k Wiborg Co. of New York 
Ault 4 Wiborg Co. of Uruguay 
Austin, A. Plumer, estate of 
Austin Co. , M. B 
Authier, Joseph P 
Auto Specialties Manufacturing Co 

Autovent Fan k Blower Co 
Avery, Thomas J 
Avon Mills 
Avon Street Trust 
Axelrod, Herman 
Ayer, Charles F 
Ayer, William P. F 

2505 
10988 
25797 
4725 

195 
4409 

24312 
4488 
1976 

16655 
24876 
24375 
24877 
9357 

14888 
2778 

10449 
15928 

240 
27688 

6246 
4459 

22505 
6442 

16280 

2 
9 

17 
9 
1 
8 

11 
5 
2 

10 
17 
17 
17 
10 
18 
5 
9 
5 

11 
7 
3 

18 
7 

10 

892 
1198 
156 

1822 
169 
70 

947 
168 
67 

183 
665 
665 
665 

1055 
867 
786 
455 
282 
958 
148 
553 
927 
324 
11 

Bach, L. , estate of 
Backus & Sons, jr. , A 
Badger Talking Machine Co 

Badgley, Alfred E 

Bahr, W. A 
Bailey, John W 
Baillie, Alexander 
BaHlie, Mrs. Alexander 
Baird, James 
Baird Machine Co. , The 
Baker Lumber Co 
Baker's Mutual Cooperative Association 
Balaban k Katz Corporation 
Balfour, Sir Robert 
Bamert, E T 
Bank of Brady 
Bank of Commerce 
Ba'nk of Hartsville, The 
Bank of London 5t South America, Ltd 
Bank of New York k Trust Co. , executor s 

Bank of Rockingham 
Banna Manufacturing Co 
Banse, Andrew 
Banta Refrigerator Co 

Bardwell, Pritchard Bc Co 

10637 
3777 

10239 
86955 
88562 
41899 
5020 
8901 
4784 
4788 
9893 

201 
8271 

38265 
5386 
2844 
8227 
1899 
4800 
999 

( 
22015 
24282 
89037 

4682 
762 

20502 
17164 
86771 
41521 

9 
6 
8 

21 

10 
3 

12 
12 
4 
2 
2 

20 
6 
2 
8 
8 

10 
1 

17 
21 

8 
1 

16 
15 

14G4 
59G 
455 

1055 

637 
862 

1209 
1209 
399 

1089 
907 
598 
610 
747 

1099 
391 

78 
920 

1268 
197 

1187 
1037 

68 
1038 
850 

~ Acquiescence relates to fust issue of decision. 
s Nonacquiescence notice in the case of Grosvenor Atterbury (C. B, Iv-l, S) recalled 
r Estate tax decision. 
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Taxpayer, Docket 
il o. 

Board of Tsr Appeals. 

Volume, Pstfe. 

Barker, George E. , estate of 
Barker, O. B 
Barkley, G. C 
Barnard, Mrs. C. J 
Barnes Coal & Mining Co. 

Mining Co 
Barnett, A 

and Columbus Coal & 

Bell, F. R 
Bell, James A 
Bell-Rogers & 7~enmurray Bro 
Bellamore, David H 
Belle Isle Creamery Co 
Belle Isle East Side Creamery 
Bellingrath, W. A 
Belmont Hotel Co. , August 
Belmont Shore Co 
Belmont Stone Co 
Belridge Oil Co 
Belt Railway Co. of Chicago ' 
Bemis, sr. , 'I'homas 
Bendhcim, A. M. , estate of 
Bendhcim, Henrietta, 
Bendheim, Julius, executor 
Benham Iee Cream Co 
Bennie, George E. , estate of s 

s. Co 

Co 

Barnette, Katherine Wilkinson, sole and only heir ' 
Barr R. H t 

Barry, E. J 
Barry, John Anthony 
Bartle R. . A y R. . 

Bass Publishing Co. , J. P 
Bastrop Mercantile Co. , Ltd 
Batson-Cook Co 
Baum, Louis S. , estate of ' 
Baumann et al. , Max, executors 
Baumhofi, George W 
Bay City Fuel Co 
Bay Ridge Land & Improvement Co 
Bay State Securities Co 
Beach Amusement Corporation 
Beacon Coal Co. s 

Beaver Lumber Co 
Becker, S. L 
Becker Bros 
Becker Paper Co 
Beeler, Joseph G 
Bekins Household Shipping Co 

8728 
3583 

24352 
22454 

3209 
28743 
16379 
16743 
26868 
3158 

99 
1724 
2623 

11913 
2721 

11742 
8124 
5458 

20263 
6981 
1624 

34884 
21217 

3685 
18288 
11894 

9400 
9949 

16954 
4555 
2367 

( 
8618 

21981 
27272 
8859 
1220 
6385 

12317 
12317 
2018 

16382 
25998 
12410 
28531 

6296 
4289 
3100 

' 7964 
7963 
7964 
3401 

12962 

13 
3 

19 
18 

3 
18 
16 
21 

4 
1 
2 
4 

13 
3 

12 
7 
6 

21 
8 
3 

20 
16 
3 

14 
9 
9 
8 
9 

10 
14 

13 
19 
7 
4 
3 

14 
14 
3 

18 
21 
12 

11 
9 
2 
8 
8 
8 
5 

13 

560 
1182 
855 

1022 

891 
632 

1390 
400 

1221 
156 

1092 
874 
971 

1262 
728 
529 

1191 
176 
107 
392 
450 
432 

43 
338 
280 
80 
65 

1260 
523 
980 
353 
881 
621 
687 

1133 
737 
737 

11 
643 
714 

1159 
127 
304 
255 
158 
158 
158 
97 

105 
1 Acquiescence relates to issues 2 and 4 of decision. 
s Fistato tar dec;ision. 
s Acquiescence relates to second snd third issues of decision. 
~ Ac cluiescenco relates only to issues involving c ocuputation of uet incouce for 191J and 1919 and excessive 

clepremat iou restored to income for 1919 and 1919. 
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Volume. Page. 

Bentley, J. A 
Benton County Hardware Co 
Benz Bros. Co 
Berg Industrial Alcohol Co. , David 
Bergfeld, Carolina 
Bergfeld, Rudolph 
Berizzi Bros. Co 
Berlin, Inc. , Irving 
Bermingham Lumber Co 
Bernard's, Inc. , George 
Bernd, John M 

Bernicedale Coal Co 

Bernstein, E. R 
Bernstein, Fannie H 
Bernstorff, Hans 
Bernuth-Lembcke Co 
Berthold, Elizabeth 
Bessell, Maxwell E 
Bessemer Investment Co 
Best Brewery Co 
Bettendorf, Joseph W 
Bettens, Albert 
Bickett-Swett Livestock Co 
Bickley, Milton H 
Big Rapids Electric Co 
Big Western Oil 4 Gas Co 
Bill 4 Co. , Raymond R 
Bills Bros. Memorial Corporation 
Biloxi Packing fact Trading Co 
Binger, Robert E 
Bin'gham, Arthur W. , executor & 

Bird, Samuel 
Birkeland, K. B 
Birmingham Trust k Savings Co. , executor 
Birn, Henry 

Biscayne Trust Co. , executor -( 
Bishop, John E. , trustee 
Bishop, Martha J. , executrix s 

Bishop, Roland P 
Bishop, Samuel D. , estate of s 

Bishop, William T 
Bitter Root Stock Farm 
Bivin, William T 
Bixby Co. , Jotham 
Bjornstad, Otto A 
Black River Sand Corporation ' 
Black 4 Yates, Inc 
Blackie, A. W 
Blackstone, D. L. , administrator 
Blair Veneer Co 
Blake, John A. L 
Blitzer, Max 
Bloch, J. H 

& Estate tax decision; acquiescence relates to deductions for attorue 
& Estate tax decision. 
s Acquiescence relates to issue 2 of decision. 

5 
10 
20 
18 
19 
19 
16 
2 
1 
3 

16 

6 
6 
8 

17 
12 
3 
8 

16 
8 
2 

12 
1 
9 
9 

15 
7 

18 
22 
15 
4 
8 
5 
1 

18 
13 
14 
18 
14 
18 
10 
21 
14 
12 
18 
2 
2 

12 
5 
9 
8 
6 

2512 
9896 

19965 
18102 
26459 
26458 
22888 
3049 
2654 
5410 
8840 
9824 

18188 
24997 

1258 
1258 
4054 

17018 
7248 
4971 
5295 

19189 
2035 
1488 
8847 

297 
14868 
7150 

15899 
1846 

17216 
81984 
20803 

6721 
8464 
7440 
610 

18686 
16885 
29178 
20069 
14007 
20069 
14008 
5777 

89025 
15577 
18115 
19988 
8442 
2282 

10401 
6703 
7461 
5448 

10076 

814 
869 

1214 
1849 
812 
812 

1807 
877 

1201 
716 
291 

696 

823 
828 
787 
599 

1806 
567 

1011 
1854 
878- 
585 
826 
544 
737 
427 
320 

1182 
788 
111 

1001 
259 
209 
245 
416 

1015 
580 
180 
784 
180 
784 
81 

10ol 
144 
20 

490 
878 
747 
456 
886 
651 
696 
568 

rs' fees aud executors' eommissious. 



Acqrrrzsc E& czs — Continued. 

Taxpayer. Docl. ct 
Board of Tax Appeals. 

Page. 

Block& Blanche Leiter, estate of 
Blodget, Fannie H 
Blodget, William, estate of 
Blodget, William, estate of ' 
Blodget, William P 
Blodget et al. , William P. , executors 
Blodget et al. , William P. , executors ' 
Blodgett, John W 
Blogg & Littauer, Inc 
Bloom, David, estate of s 

Bloom, Jonas s 

Bloom, Jonas, executor s 

Bloom Bros. , Inc 
Bloomffeld, Frederick 
Blow et al. , Adele M. , administrators ' 
Blow, George P. , estate of ' 
Bludworth, Mrs. W. M 
Blue Ridge Overalls Co 
Blue River Placer Mining Co 
Blumenthal, S. J 
Blum's, Inc s 

Blumstein Realty Corporation, L. M 
Boadwee, Isabelle M 
Boal's Rolls Corporation 
Board, R. V 
Boas, Charles S. , estate of 
Bockhoff, Harry W 
Boericke & Runyon 
Boetticher et al. , Emma C. , executors ' 
Bogart, Lacey L. , administrator Leon C. 

estate 
Boggs, Mary Walker, executrix ' 
Boggs, R. H. , estate of ' 

Boggs & Buhl, Inc 
Boggs Oil Corporation 
Bogle & Co. , Inc. W. S 
Boker Cutlery & hardware Co. , Inc 
Boland, Mary E 
Boland, William P 
Bolinger-Franklin Lumber Co 
Bonaparte, Ellen C. , estate of 
Bonneville Lumber Co 
Bonnie Bros. , Inc 

Bonwit Teller & Co 

Boone, D. W 
Boone, J. A 
Boone, James D 
Boone, W. F 
Booth Furniture & Carpet Co 
Borden, Spencer, estate of i 
Borden, jr. , Spencer, executor ' 

' Estate tax decision, 
r Gift tax decision. 
s Acquiescence relates to 1919 salary issue. 

72109' — 31 — 2 

Riggs 

39270 
29398 
10344 
28934 
29392 
10344 
28934 
35356 

5297 
35160 
35159 
35160 

9440 
6501 

30077 
30077 

6285 
10210 
6299 

17082 
2523 

80353 
10743 
22870 
18534 
1139 
3206 
2981 

32095 

1932 
12809 
12309 
9269 

18119 
40165 
2208 

13267 
25111 
25112 
8077 
1652 
3657 
7806 

21859 
27824 
28700 
3053 
8052 
3051 
3163 

426 
5909 
5909 

20 
13 
13 
18 
13 
13 
18 
18 
3 

20 
20 
20 
10 
6 

16 
16 
7 
6 
8 

12 
7 

17 
20 
11 
16 
18 

2 
8 
3 

19 

2 
11 
11 
11 
19 
5 

12 
21 
21 
7 
1 
2 

15 

17 

9 
9 
9 
9 
6 
6 
6 

782 
1243 
1243 
1050 
1243 
1243 
1050 
1388 
427 
933 
983 
933 
710 
298 
872 
872 
495 

1335 
166 

1205 
737 
386 
582 

1205 
799 
650 
522 
560 
684 
616 

668 
824 
824 
612 
940 
541 

1405 
98 
98 

402 
1101 

489 
1231 

1019 

442 
442 
442 
442 
886 
255 
255 
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Bosshardt, Frank J 
Boston Oldsmobile Co 
Boston Safe Deposit & Trust Co. et al. , executors I 

Boston Store, Inc. , The 
Boston Structural Steel Co 
Botsford-Constantine & Tyler 
Boucher-Cortright Coal Co 
Boulden, Charles H 
Bowen, Allan H 
Bowman, H. H. s 

Bowman, J. % 
Bowman, J. William s 

Boyce Extract Co 
Boyd, H. B 
Boyer Co. , B. F 
Boyne City Lumber Co 
Boynton, Charles T. , estate of 
Boynton, N. H 

Boynton Gasoline Co 

Bra, dford Co 
Bradley, W. C 
Bradshaw, Rosena W 
Brady, Edwin H 
Braley, E. R 
Braly-Ferguson Gin Co 
Brand, Alfred 
Brand, Philip R 
Brandeis Investment Co 
Brandeis & Sons, J. L 
Brandenburg, Edvtdn C. , executor estate of George 

M. Oyster, jr 
Brandon, D. S 
Brannum Lumber Co 
Brauer, Paul, estate of 
Brauer et al. , Mary B. , executors 
Bray, Elizabeth J. , administratrix estate of Rich- 

ard Bray 
Bray, Richard, estate of 
Brehmer, August F. W. , estate of ' 
Brehmer et al. , Otto T. , executors ' 
Breevoort Hotel Co 
Brewer, J. R. , administrator 
Brewer, Maggie, estate of 
Brewer Co. , F 
Brewster Laundry 
Brickell, Maude Enella s 

Brier Hill Collieries ' 

Briggs & Turivas 
Briggs-Weaver Machinery Co 

I Estate tax decision. 
s Acquiescence relates to deduction of expenses for annual picnic. 
s Acquiescence does not relate to net loss deduction. 
4 Acquiescence relates to deduction of amounts expended for res 

boundaries of petitioner's property and the cost of removing a boiler 

4436 
11239 
31537 
4216 

836 
9759 

11616 
6764 
7965 
2690 

15850 
7467 

18935 
9327 
6751 
5739 

10495 
840 

9145 

8384 
47 

5621 
7434 

17221 
5399 
8572 
8432 
1545 
1546 

7390 
20124 

2836 
730 
730 

2801 
2801 
5844 
5844 
539 

21393 
21393 

78 
14005 
14321 

( 

11406 
19365 
28186 
11672 
21074 

urveyiug, ma 
and installin 

4 
16 
21 
7 
1 

10 
7 
7 
2 

16 
8 

16 
9 
6 

10 
5 

11 

6 

14 
1 
4 
7 

14 
5 
5 
5 
3 
3 

1262 
114 
394 
970 
602 

565 
1 

490 
1043 
1157 
526 

1157 
34 

1330 
180 
382 
294 

1352 

339 
111 
995 
818 

1153 
1290 
297 
297 

1086 
1086 

4 
10 
2 
6 
6 

108 
1118 
821 
579 
579 

4 
4 
9 
9 
1 

17 
17 

1 
10 
17 

42 
42 

423 
423 
269 
704 
704 
417 
496 
711 

11 
14 

500 

62 
1351 

nd marking intaining, a 
g a new one. 
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Brown, Charles 

Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown, 
Brown 
Brown 
Brown 
Brown 
Brown 

Edward T 
Edwin M 
Henry I 
Jacob F. , trustee 
James 
James Crosby 
John Joseph, estate of ' 
Rives S. , executor 
R. L 
Thatcher M 
Walter F 
Warren E 

Agency, Inc 
& Browsn, Inc 
Co. , H. H 
Coal & Coke Co. , R. L 
Lumber Co 

Browne, Edward I. , estate of 
Brownell, Walter D 
Brownfield, Maro 
Browning, J. T 
Browning Co. , J. M. & M. S 
Brownsville & Matamoros Bridge Co 
Bruce Co. , E. L 
Bruce & Human Drug Co 
Bruckner et al. , William T. , trustees 
Bruere, Henry 
Bruin Coal Co 
Bruner Woolen Co. , Inc 
Brunner, Arnold W. , estate of 
Brunner, Emma B. , executrix 
Brunton Studios, Inc. , Robert 
Brush, George De Forest 
Bryan, Alexander H 
Bryan, Helen H 

f, Estate tax decision, 

Brighton Syndicate No. 1 
Brill, William 

Brinkerhoff-Faris Trust & Savings Co 
Bristol, P. L 
Britain, A. H 
Britain, Mrs. A. H 
Britt, Benjamin T 
Britt, Mary A. , estate of 
Broadbent, Frederick M. , estate of ' 
Broadhead, Almet K. , estate of 
Broadhead, Sheldon B. , estate of 
Broadhead William A. , administrator 
Brodbeck, Lucy E 
Bronson, W. S 
Brooklyn Trust Co. , executor ' 
Brooks & Sons, M. S 

27921 
19187 

9173 
27702 
27704 

1905 
1904 

21038 
8897 
8896 
3897 

11647 
20527 
13792 
7747 

13932 
27779 
31427 
7994 
499 

3675 
8191 

11161 
11224 
4947 
6056 

16200 
11162 
12748 
2975 

38939 
9748 
7967 

12709 
12703 

I 11134 
L 21634 

4937 
10995 
25154 

1037 
93 

34404 
129 

23730 
4055 

176 
7892 
3719 
8719 
7447 
6568 

87420 
37415 

17 
20 
14 
14 
10 
20 
20 

2 
2 

20 
7 
7 
7 
8 
9 

13 
10 

13 

6 
1 
4 
9 

10 
10 
3 
4 

14 
10 
13 
4 

21 
10 
8 

14 
9 
9 
4 
8 

16 
6 
1 

19 
1 

20 
8 
1 
6 
5 
5 

15 
9 

20 
20 

1173 
495 
797 
801 
306 
127 
127 
53 

890 
414 
414 
414 
969 

1008 
174 
510 

981 

895 
502 

1129 
521 

1036 
1036 
486 

74 
609 

1036 
832 

56 
1111 
106 
112 
609 
719 

1370 
1191 
1164 
485 
914 
820 
777 
842 
419 
787 
83 

881 
1135 
1135 
727 
171 
573 
573 
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Bryan, Helen M 
Bryan, Isobel S 
Bryan, J. St. George 
Bryan, John Stewart 
Bryan, Norma S 
Bryan, 2d, Thomas Pickney 
Bryson, C. A 
Bryson, M. T 
Bra~son, T. W 
Buck, Ellen B. , estate of 
Buck, Truman, estate of ' 
Buckeye Brewing Co 
Buckeye Producing Co 
Buedingen, Robert 
Buena Vista Hardwood Co 
Buffalo Forge Co 
Buffalo Steam Purrrp Co 
Bugher, Frederick H. , estate of 
Bugher et al. , Frederick McLean, executors 
Bull, Archibald H. , estate of 
Bull, Ernest M. , executor 
Bullard, Bernice K 
Bullock, H. E 
Burgess, Richard F 
Burgi, Oscar 
Burgio, A. E 
Burguieres Co. , Ltd. , J. M 
Burke, J. E 
Burke, Thomas, estate of 
Burke Electric Co. s 

Burkhart, Rosa E 
Burkitt, George W. , estate of s 

Burley Tobacco Co. of Frankfort 
Burlington Overall Manufacturing Co. , The 
Bur'rls J. R 
Burns, Samuel 
Burns, W. J 
Burnside Steel Co 
Burr, Jerome P 
Burr, Walter C 
Burtsell et al. , Bertram W. , executors 

37417 
37416 
37412 
37411 
37418 
87419 
25155 
25157 
25172 
12988 
17660 
8779 
8779 
5855 
2306 
3170 
3170 
6035 
6035 
6888 
6888 
7566 

13117 
1311 
5782 
4232 
8601 

31949 
12626 

1697 
2749 
2038 

21311 
2106 

12611 
8673 
4753 
3292 

13099 
53100 
2650 
9447 

10202 
10755 
2952 
5978 
1572 
7451 
989 

14902 
468 

6288 
6287 
6289 

Busche, F. C 

ive Bulletin 
e 6. 

Buss Co 
Butler Grocery Co. et al. , James 
Butler, Inc, , John W 
Byers Co. , A. M 
Byfreld, Gladys R 
Byrd Printing Co 
Byron Shoe Manufacturing Co. , Inc 
Bywaters, K. Hunter 
Bywaters, P. A 
Bywaters, R. S 

r Estate tax decision; nonacquiescence notice published in Cumulat 
s Acquiesoence relates to issue 6, as to patent group No. 2, and issu 
s Estate tax decision. 

573 
573 
573 
573 
578 
578 
485 
485 
485 
434 
415 
435 
435 
335 
503 
947 
947 

1155 
1155 
993 
993 
456 

51 
1134 
1297 

4 
879 
743 
781 
553 
275 

1158 
892 
143 

1003 
579 

1209 
20 

1005 
1005 
412 

2'0 

20 
20 
20 
20 
20 
16 
16 
16 
12 
13 
15 
15 
6 
3 
5 
5 
9 
9 
7 
7 
7 

12 
3 
6 
4 

12 
19 
13 
5 

11 
3 

13 
2 
5 

13 
12 
3 

11 
11 
6 

10 1345 

2 
4 
1 

19 
2 

15 
1 
7 
7 
7 

266 
878 

1105 
660 

19 
55 

666 
495 
495 
495 

VIII-I, page S2, recalled. 
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C. 

Cadillac Automobile Co. of Illinois 
Caflisch Lumber Co 
Cairns, J. J 
California Brewing Association ' 
California Canneries Co 
California Delta Farms, Inc 
Callanan Road Improvement Co 
Calloway, Fuller E. , estate of 
Calloway et al. , Ida C. , executors 
Camden k Burlington County Ry. Co 
Camden Woolen Co 
Camcron W. J 
Camp, Francis M 
Campcn, Fritz B 
Campbell, A. 0 
Campbell et al. , Nancy Carver Lathrop, trustees 
Campbell Nigel Leslie 
Canaan, *arry and Kate 
Cantine, Martin 
Canton Art Metal Co 
Canton Steel Ceiling Co 
Cantrell Co. , The Fred 
Canyon Lumber Co 

Capital City Investment Co 
Capitol Hotel Co ' 
Capitol Park Hotel Corporation 
Capitol Securities Co 
Capitol Theatre Co 
Caplis, Mary, deceased, estate of s 

Capps, Lina J 
Carbo Petroleum Co. 4 

Carey, C. W ' 
Carlisle Garment Co 
Carmichael, D. L 
Carmichael, J. H 
Carnahan, H. L 
Carnation Milk Products Co 

Carney, Richard 
Carney Coal Co. ' 
Carpenter, D. M 
Carpenter, John F 
Carpenter, Mary J 
Carpenter, Mary J. , administratrix 
Carpenter, Maud E. , estate of 
Carr, J. Lawrence 
Carr, Kathleen M 

2657 
24643 
18143 
3903 
2228 
9820 

13303 
32146 
32146 

4991 
10655 
9313 

16618 
21986 
5631 

16617 
373 
304 

16797 
7111 
7112 
3141 
4917 
7069 
5376 
6610 

7705 
3031 
6224 
6720 
4451 
9524 
2432 
3632 

12061 
12493 
34915 (, 19552 
19789 

7027 
5562 
8496 

11072 
11073 
11071 
11070 
11070 
18282 
18279 

5 
20 
12 
5 
2 
6 

12 
18 
18 
3 

12 
9 

21 
16 
6 

15 
1 
1 

18 
6 
6 
3 
4 
7 
4 

4 

5 
3 
8 
4 
2 

12 
6 
3 
5 

12 
21 
20 

6 

10 
8 
8 
8 
8 
8 

15 
15 

604 
1223 

20 
347 
109 

1301 
1109 
1059 
1059 
602 

1277 
1123 
962 
543 
561 
414 
441 
720 

1109 
446 
446 

1067 
940 

1076 
933 
441 

1160 
75 

287 
983 

1271 
166 
539 

1119 
456 
455 
893 
627 
457 

1397 
675 
675 
675 
675 
675 

1042 
1042 

' Acquiescence relates to deduction of contri'oution to State Brewers' Association and affiliation with the 
Remar Co. 

4 A. cquicsccnce does not relate to that part of decision involving application of Ayers decision (I B. T. A. , 
1133). 

4 Estate tax decision. 
4 Acquiescence relates to all issues of decision escept fourth issue. 
4 Acquiescence relates only to issues 2 snd 4 in decision. 
4 Acquiescence relates to issuo No. 2 and with respect to fiscai year ended X lay 31, 1917, under issue No. 1. 
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Carroll Chain Co. ' 
Carroll Mercantile Co. , J. S 
Carter, MacDonald & Miller, Inc 
Cartier, Warren A 
Case Plow Works, J. I 
Cass, Alvin C 
Cassidy Co. , Inc 
Castle, Frank E. , estate of s 

Caswell Co. , George W 
Celluloid Co 
Centadrink Filters Co. , Inc 
Central Amusement Co 
Central Auto Market 
Central Bank Block Associatio~ 
Central Savings Bank s 

Central States Coal Co 
Central Union Trust Co. of New York et al. , execu- 

tors ' 
Central Wisconsin Creamery Co 
Chamber of Commerce Building Co 
Champion Coated Paper Co 
Champion Stove Co 
Chandler, J. E 
Channon Manufacturing Co. , James H 
Chapin Laundry Co 
Chappelow Advertising Co 
Charleston Security Co. , executor 
Chartiers Creek Coal Co 
Chase, Jessie 
Chatham & Phenix National Bank 
Chattanooga Mattress Co 
Chatterton & Son 
Cheeseman, W. C 
Cherokee Ochre Co 
Chicago Acceptance Co 
Chicago Fire Brick Co 
Chicago, Indianapolis & Louisville Ry, Co 
Chicago Insulated Wire & Manufacturing Co 
Chicago Railway Equipment Co 

Chicago Starch Co 
Chicago Talking Machine Co 
Chickasha Cotton Oil Co 
Childs & Co. , W. F 
Chisholm's Sons Co. , Wm. (Chisholm Shovel Co. ) 
Choate, jr. , Charles F. , estate of 
Chormann et al. , Agnes B. C. , executors 
Chormann, Frederick, estate of 
Choynski, Herbert 
Chlistensen, N. P 
Christopher, L. J 
Christopher Co. of California, L. J 
Christopher Co. of Delaware, L. J 

& Nonacquiescence notice in case of Carroll Chain Co. (C. B. IV-1, 
x Estate tax decision. 
s Acquiescence relates to cost of bank building, its physical life fro 

1913, va, lue. 

104 

( 
4222 

11744 
12954 
9605 
664 

19890 
9368 

24878 
13878 
8543 

19459 
5214 
2418 
8327 

40984 
5006 
8735 

1 

7 
38 

1157 
522 
900 
981 

1341 
190 
174 

15 
989 
662 
886 
973 

1183 
1408 
1134 

14 
11 
3 

16 
11 
19 
14 
9 
6 
2 
7 

19 
10 
4 

279 
396 
720 
433 
656 
146 
959 
609 

1090 
1269 
984 

1040 
460 
464 
105 
422 
406 
150 
180 

1143 
1195 
452 
487 

1364 
154 

1144 
855 

1070 
71 

920 
920 

9 
625 
729 
729 
729 

40790 
13350 
9598 

19279 
870 

4039 
6803 
7650 

12688 
3843 
9652 

35942 
107 

3714 
6057 

20811 
9846 

12764 
11063 
11152 
2380 
3964 

18438 
19427 
12363 
30165 
4127 
1840 

13552 
10345 
10345 
14448 
4380 
8931 

16085 
17448 

4) recalled, 

21 
15 
11 
10 

1 
3 
8 
6 

13 
4 

10 
19 

1 
4 
5 

15 
9 

12 
10 
10 
10 

4 
13 
13 
13 
18 
3 
3 

16 
10 
10 
14 
7 

13 
13 
13 

m date of acqmsrtion, and March 1. 
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Church If: Hoiles Co 
Cincinnati Mining Co 
Citizens Loan Association 
Citizens National Bank 
Citizens Trust Co. of Utica 
Citrus Soap Co. of California 

Citv Gas Co. of Norfolk ' 

City National Bank 
City National Bank of Commerce 
City Park Brewing Co 
Clark, A. A. , estate of 
Clark, Frank H. , executor 
Clark, Grace Scripps 
Clark, Grace Scripps and Rex B 
Clark, Efarold B 
Clark, Lillie M 
Cls, rk, Roy C 
Clark Ifz Co 
Cls, rk Co. , James T 
Cleveland Home Brewing Co 
Cleveland Snow-Church Co 
Cleveland Trinidad Paving Co. of Delatvare 
Cleveland Trust Co. , trustee 
Cleveland Woolen Mills 
Cline, Mrs. Ella Pipes ' 
Cline, W. D. ' 
Cloquet Cooperative Society 
Coates, Jane B 
Coatsville Boiler Works 

Cobb, L. S 
Cockran, H. T 
Cocks-Clark Engraving Co 
Codrington, Ethel M 
Coffin, Irene 

Cofftn, Winthrop 

Coif lnan-Dobson Bank Ik Trust Co. , executor s 

Coghlin Electric Co 

Cohn Ilt Sons Co. , M. ' 
Cohn-Goodman Co 
Cole, W. C 
Cole, Mrs. W. C 
Colems, n, James I' 
Colitz, Benjamin 
College Point Boat Corporation 
Collins, Fred J 
Colhns& W. C. s, n(i C. C 
Collins and wife, W. D 
Collinson, John W 

I Acquiescence in sn far as decision determines that City Gas Co. 
Power Co. wero afliliated with each otiu r. 

r A. cquiesccnce relates to issue as to whether proceeds of a note co 
that year; also decision as to fifth issue, 

& Estate tax decision. 
r Acquiescence relates to al'. owance of officers' salaries. 

4 
8 
1 
5 
2 

14 

9 
17 
17 
10 
6 

12 

16 
1 
2 
9 

19 
4 
5 
1 
1 

14 
15 
8 

15 
15 
21 
3 

9 
8 
8 
6 
8 

12 

20 
3 
9 
7 
7 
7 
3 
3 
1 

16 
5 
7 
1 

3526 
8427 
412 

6148 
3378 

13249 

( 
11780 
14199 
28912 
22111 

7973 
820 

8015 

( 
20103 
36901 

536 
1707 
8049 

34191 
5785 
3660 

73 
169 

17294 
28141 
6029 
6929 
6930 

39021 
5456 
8603 

16097 
7136 
3801 
6604 
4685 
5930 

( 

11556 
12498 
28049 
21038 

1879 

9238 
7167 
9133 
9134 
4891 
3004 

764 
26672 
5986 

11148 
550 

of Norfoll. 

llected in 19 

1067 
79 

518 
156 

1239 
1155 
468 
687 
637 
925 

1085 
425 

453 
491 
555 
460 
736 
356 

1291 
87 

234 
1209 
1410 

49 
934 
934 
744 
429 

1242 

547 
215 
468 
415 
421 

702 

890 
1071 

87 
475 
903 
903 
835 
947 
534 

1426 
102 
913 
561 

Railway 4 and Virtnma 

19 represents income for 
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Colhnus, jr. , C. Carroll 
Colrr. er-Green Lumber Co. ' 
Colonial Creosoting Co. , Inc 
Colonial Trust Co. , executor s 

Columbia Theatre Co 
, Colun1bus Bread Co 
Columbus Canning Co 
Columbus Coal k Mining Co 
Colvert, Warner L 
Combs, sr. , W. H 
Comey cf: Johnson Co 
Commercial Co. of Egypt, Inc 
Commercial Furniture Co 
Commercial Trust Co 
Commercial Trust Co. s 

Commodore's Point Terminal Co 
Compton, Anna L. , executrix 
Compton, Horace F. , estate of 
Comstock-Castle Stove Co 
Concord Electric Co 
Concrete Engineering Co 
Conlen, William J 
Conley Tin Foil Corporation 
Conn, Jacob 
Connecticut Electric Manufacturing Co 
Connecticut National Pavements, Inc 
Con. nell, Ezra H. , estate of ' 
Connorized Music Co 
Conover Co. , C. E 

Conrad 4 Co. , Inc 

Conrad Hardware Co 
Conrad Shoe Co 
Consolidated Brick Co 
Consolidated Electric Lamp Co 
Consumer's Coal Co 
Consumers Ice Co 
Conway, Adrian C 
Cook, H. G 
Cook, John F 
Cook, R. B 
Coon Valley State Bank 4 

Cooper, A. F. T. , estate of 
Cooper, A. T 
Cooper, C. E 
Cooper, Edna V 
Cooper, Samuel 
Cooper-Brannan Naval Stores Co 
Copland, David 
Corbett, Elliott R 
Corbett, Hamilton F 
Corbett, Henry L 

t Acquiescence relates to depreciation allowance, 
r Estate tax decision. 
s Acquiescence in so far as Board has ruled that petitioner is taxahl 
s Acquiescence relates to all issues except Galloway note issue. 

24660 
20916 
17777 
24878 

1414 
5823 
9582 
3209 
9170 

10182 
11133 
5810 
6507 

31926 
31927 
13402 
8519 
8519 
3347 
4355 

19257 
815 

15693 
11978 
7549 
3448 

12368 
7179 
9830 

10042 
18293 
19582 
11584 

597 
23120 
30506 

555 
8121 

12704 
1614 
1741 
6331 
3643 

11352 
12634 
3144 
2206 
2206 

959 
10068 
9557 

11836 
16643 
11837 

21 
12 
12 
19 
3 
4 

10 
3 
6 
6 
8 
3 
8 

18 
21 
18 
11 
11 

7 
19 

1 
17 
16 
6 
3 

11 
7 
7 

13 

8 
1 

17 
1 

10 
11 
9 
5 
4 
3 

13 
9 
7 

1 
9 

15 
8 
8 
8 

210 
256 
247 
174 
622 

1126 
1085 
891 
623 
249 

52 
1163 

71 
1248 
732 
385 

26 
26 

114 
1027 
212 
472 

65 
73 

1360 
1124 
1254 
213 

1234 

1332 

512 
798 
831 
616 
851 
144 
664 
111 
916 
668 
132 
21 

798 
1267 
126? 
615 
105 
238 
438 
438 
438 

e as a trust for 1922 and 1923. 
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Corbett, Merritt J 
Gorman Co 
Corning Glass Works 
Coronado Oil tk Gas Co 
Corsicana Gas k Electric Co 
Cortes Oil Co 
Cosby-Wirth Sales Book Co 
Cotton Concentration Co 
Couch, H. C 
Coulter, jr. , Charles J 
Covert, Esther Belle ' 
Covington Cotton Oil Co 
Cowell, Mattie, and Mona Cowell, 

estate Robert Cowell 
Cowell, Robert, deceased estate of 
Coxe, jr. , et al. , Alfred C. , trustees 
Coxe, Sophia G 
Coyle, Arthur J 
Cragg, Thomas W 
Craig Oil Co 
Craik, John 
Crampton, Katharine S. , executrix ' 
Crampton, Orson L. , estate of ' 
Crandall Horse Co 
Crane, Charles W 

Crane, Frederick G. , estate of 

Crane, J. T 

Crane, Rose P. , executrix 

Crary et al. , Calvert, executors t 
Crary, Louise B. , estate of ' 
Cravens, Walter 
Crawford Loan 8r, Abstract Co 
Cray, James R 
Crayton, J. S. F 
Cremin, E. F 
('remin, T, 0 
Crescent Cap Co. , Inc 
Crescent Coal tk Mining Co 
(. rews, C. W. , estate of 
Crews, David W. , estate of ' 
Crews et al. , Frank H ' 
Crews, Kate Downing, administratrix 

Crider Bros. Commission Co 

Crilly, Daniel F. , estate of ' 

Croly et al. , George Snyder, 
Crocker Co. Inc. , H. S 
Croker, jr. , kichard 

t Zstato tax decision. 

executors t 

executrices, 

22491 
6227 
9826 

10508 
4499 

22238 
26175 
4625 
202 

8181 
20048 
5584 

691 
691 

6805 
2121 

24513 
28298 

( 
9706 

20230 
2283 

11362 
11362 
7924 

28881 
10695 
15374 
16789 
27271 

{ 
10695 
15874 
16789 
18866 
18366 
3881 
7681 
6864 

11806 
9197 
9198 

10557 
2208 
981 

9010 
9010 
981 

17210 
18747 
17210 
18747 
11601 
6096 

15 
16 
18 
9 

14 
6 

20 
19 
4 
1 
6 

12 
12 

3 
3 
6 
5 

17 
17 
9 
2 

10 
10 
8 

19 

9 

19 

9 

19 
19 
3 

10 
7 

11 
5 
5 

10 
5 
8 
8 
8 
8 

10 

15 

15 
15 

698 
1281 

75 
771 

1214 
565 
462 

1074 
121 
108 
426 

1348 
1018 

482 
432 

1822 
261 
868 
868 
823 
747 
157 
157 

1182 
577 

437 

881 

437 

634 
634 
282 
403 
822 

1875 
1164 
1169 

1 
541 
301 
949 
949 
801 

389 

389 
175 
408 
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Crompton Building Corporation 
Croninger Packing Co 
Crosby, Everett U 
Crosby, Mainard E 
Crosby-Chicago 
Cross Investment Co 
Crossman, Earle L 
Crothers R. A 
Crouse, Calvin 
Crowell Corporation 
Crowell Lumber & Grain Co 

Crown Hill Cemetery Association 

Crown Manufacturing Co 
Crown Willamette Paper Co 
Cruger Co 
Crystal Block Coal & Coke Co 
Crvstal Ice Co 

Cuba Grapefruit Co. , Inc 

Cullinan, J. S 
Cullman, jr. , Joseph F 
Cullum, Louis W 
Cummings, W'. F 
Cunningham & Sons Co. , R. H 
Curlee, W. S 
Curry et al. , Albert, administrators 
Curry, William L. , estate of 
Curtis, Frank G. , estate of 
Curtis, Harriet A. , deceased, estate of 
Curtis, Louis 
Curtiss, George W 
Curtiss, Glenn H 
Curtiss, Lena P 
Cusack Co. , Thomas 
Cushman Manufacturing Co. , H. T 
Cuvahoga Co. , The 

D. 

4301 
1298'l 
3764 
2365 

11674 
799 

7052 
19619 
5841 
8717 
5411 

866 
il8 

9450 
J 11858 
i 81010 

11974 
14518 

L 81805 
13184 

( 
7954 

15328 
I, 16487 

5914 
29089 

2678 
10640 
7099 
1688 

17780 
17780 
4720 

442 
11164 
2827 

27407 
27403 

1987 
2148 
8721 

2 
14 

4 
14 
14 

10 

5 
11 
5 
6 
6 

12 

14 
11 
15 

5 
16 

8 
9 

10 
6 

17 
17 
6 
3 

10 
4 

21 
21 

8 
2 
3 

1056 
345 

1147 
980 

19 
510 
243 
670 

1827 
737 
826 

773 
37 

183 
306 
600 
682 

260 

996 
991 
384 

1404 
118 
557 
282 
282 
472 
185 

1036 
269 
629 
629 
323 

89 
401 

Daigger & Co. , A 

Dail, jr. , W. H 
Daily News Publishing Co. , The 
Daily Pantagraph, Inc. ' 
Dalriada Realty Co. , Inc 
Dalton, Edward F 
Dalton Gymnasium and Swimming School, Inc 
Daly, David R. , estate of 
Dana Co. , Inc. , William B 
Daniel Bros. Co 
Darling, Jay N 
Darling-McDuÃ Coal Co 
Darrow, Frank D 

r Acquiesce ence relates only to determination of paid-in surplus 
dc preciation. 

14788 
14784 
21115 
4158 
4126 
5275 
1657 
194 

1873 
11064 
10840 
6802 

19866 
929 

at date of o 

13 35 
1086 

31 
1173 
905 
615 
'54 

1042 
90 

1086 
499 
110 
276 

19 
4 
9 
5 
2 
1 
3 

11 
7 
4 

15 
8 

rganization and rates of 
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Dartt Co. , C. E 
Dastague, F. P 
Davis, C. R 
Davis, I. M 
Davis, Mary Cheney 
Davis, Mrs. W. E 
Davis, Sadie S. , executrix t 

Davis, William C 
Davis k Andrews Co 
Davis Co. , The 
Davis Yarn Co. , Inc 
Dayton Wright Airplane Co 
Dean, Annie L 
Deck Clamp Tank Co 
Deerland Turpentine Co 
DeFord, Union C 
DeForrest, Robert W 
DeHart, jr. , John S 
Delano, Eugene, estate of 
Delano, Jennie W. , estate of ' 
Delano, Moreau 
Delano, Moreau and William A. , execut 
Delatour Beverage Corporation 
De Lisser, Horace, estate of ' 
Dell, William A. , estate of ' 
Deltox Grass Rug Co. ' 
Denholm 4 McKay Co 
Dental Co. of America 

ors 

Denver 4 Crown Hill Ry. Co 
Deposit Trust ds Savings Bank, executor 
Derby, Hilda Portner 
DeRoy et al. , Abe J. , executors 
DeRoy, Louis J. , estate of 
Derschug, John N. ' 
Des Cognets, sr. , Louis 
Deshler Hotel Co 
Des Moines Improvement Co 
Detroit Egg Biscuit 5s Specialty Co 
Detroit Opera House, Inc 
Detroit Vapor Stove Co 
Deutsch, Julius W 
De Van k Co 
De Vaux, Norman 

De Ved, Sanford F 
De Vore, Fred F 
Dewey, Mildred McLean 
Diamond Pillow, Feather ce. Down Co 
Dibble, Leon N. , executor' 
Dibble, Louis N. , estate of ' 
Dicenso, Fellipo 
Dicl', J. Henry, estate of 

~ Estate tax decision. 
' Acquiescence, relates to first issue in decision. 
s Acquiescence relates to issue 2 of decision. 

1372 
33974 

J 10299 
L 32950 

2616 
20324 
8219 
3877 

42219 
2691 
5497 
6885 

16915 
1552 

11227 
6182 

28483 
33165 
34920 
15610 
20178 
11165 
15610 
10892 
2459 

25964 
6926 

643 
20950 

3331 

532 
12195 
27766 
29111 
29111 
18064 
8112 
5025 
8573 

10563 
13038 
5663 
3005 
8630 

13574 
f 23968 
L 29740 

19462 
5040 

10012 
12733 

2528 
2528 

13526 
16495 

5 
19 
10 
20 

2 
16 
8 
9 

22 
2 
6 
8 

17 
3 

10 
4 

19 
19 
21 
10 
19 
10 
10 
12 

2 
17 
7 
2 

15 
3 
6 

11 
17 
19 
19 
15 
7 
7 
7 
9 

13 
4 
2 
7 

14 

15 

13 
9 

14 
6 
6 

11 
20 

76 
1324 
1233 
931 
359 

65 
981 

1212 
595 
328 
281 
299 
142 
896 
191 

1236 
339 
595 
614 

1036 
580 

1036 
1036 
412 
102 
570 
811 
444 
225 
343 
773 
706 
927 
452 
452 
306 
286 
158 
279 

1365 
587 

1043 
729 

94 
205 

1035 
13?6 
1155 
863 
732 
732 
620 
637 
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Dick et al. , William K. , executors 
Dickey, Walter S 
Dickey Grocery Co. , L. Z 
Dickinson K. K 
Dickinson, Jacob M. , estate of 
Dickinson, jr. , et al. , Jacob M. , executors 
Diesing, Fred D. , executor 
Dietrich, Gustav 
Dietrick, Herman T 
Dill, Lewis 
Dill k Collins Co 
Dilling Cotton Mills 
Dillon Supply Co 
Dils Bros. k Co 
Dixie Manufacturing Co 
Dobson, James 
Dockum, Harry A 

Dodson, Bruce, estate of ' 
Doerfler, Magdalen, beneficiary, etc 
Doernbecher Manufacturing Co 
Doerschuck et al. , George C. , executors and trustees' 
Doerschuck, Gustav J. L. , estate of s 

Doherty dt Co. , Ben C 

Doig, Inc. , William S 
Domenico Fante's Sons, Inc 
Donaghey Real Estate Iit Construction Co 
Donaldson, R. Golden 
Donaldson Co. , Inc. , L. S 
Donaldson Iron Co 
Donaldson Realty Co 
Donalson, Erie M. , executor s 

Donalson, John E. , estate of s 

Dorn, Louis, estate of 
Dorn, Rene 
Dorn, R. J 
Dorn k Co. , R. J 
Douglas, George P. and Bessie P 
Douglas Park Jockey Club 
Douty, F. A 
Doxxling, Robert E 
Downing Co. , T. D 
Drayton Mills 
Dudley, W. S 
Duffield et al. , Divie B. , executors 
Duke, Nanaline H 
Dulsny, George W. , estate of ' 
Dulany, jr. , et al. , ('eorge W. , beneficiaries ' 
Duncan Co. , J 
Dunn, Bessie P 
Dunn, Dewitt C 
Dunn Co. , John A 
Dunn Manufacturing Co 
Dunson Mills ' 

16495 
11687 

156 
5198 

29208 
29208 

548 
8867 
9730 
4568 

25449 
1794 

26918 
3575 
475 
868 

3874 
7882 

24464 
14551 

/ 14887 
l. 19152 

21892 
21892 
10300 

l' 18905 - 
L 16812 

4468 
1050 

80948 
9974 
5762 

25859 
1629 
1629 

11218 
11220 
11219 
18080 

288 
5788 

18829 
11449 
2276 

31064 
19892 
14954 
17254 
20169 
20169 
8152 

18280 
18281 
7020 

15815 
17019 

t Acquiescence relates to issues 6 and 8 of decision. 
s Estate tax decision. 
s Acquiescence relates to issue with respect to statute of limitations. 

20 
14 

1 
8 

18 
18 

1 
10 
6 
8 

18 
2 

20 
2 
1 
1 

11 
21 
18 

11 
17 
17 
11 
18 

2 
5 

18 
12 
9 

12 
6 
6 

12 
12 
12 
12 

1 
9 
9 
8 
2 

19 
15 
14 
18 
17 
17 
9 

15 
15 
8 

14 
10 

687 
1295 
108 
722 
790 
790 
507 
141 

1371 
65 

688 
127 
404 
988 
641 

1082 
89 

757 
921 
248 

1128 
1128 
812 
256 

1098 
766 
280 
271 

1081 
271 
455 
455 

1102 
1102 
1102 
1102 
872 
496 
218 
676 
469 

570 
1185 
874 
486 
486 

1216 
1042 
1042 
955 
225 

1150 



AcQUIEscENcES — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume i Page 

Durabilt Steel Locker Co 
Duriron Co. , Inc 
Durkin, P. Frank 
Dustin, Annie M. , estate of ' 
Dyer et al. , George R. , executors 

3121 
23930 

3644 
8629 
3351 

5 
18 

4 
8 
5 

239 
554 
743 
919 
711 

Eagan, Mary V. , estate of s 

Eagle Shoe Manufacturing Co. , Inc 
Earle Ellis P 
East lynn Coal Co 
East Market Street Hotel Co 
Eastern Shoe Manufacturing Co 
Eastlack, James L 
Eastland, Thomas B 
Eaton, Charles F 
Eaton, Ezra Z 
Eaton, Malcolm H 
Eckstein, Elsie S 
Eckstcin, Louis 
Edgar, Clinton G 
Edmonds, Jeanne, executrix 
Edmonds, John '6'. , estate of 
Edmunds, J. M 
Edmundson, D. Lee 
Edwards, Walter A 
Egan & Hausman Co. , Inc 
Eggink, Henry 
Ehrlich, jr. , Franz, estate of 
Eimer & Amend 
Eisele, Anna, estate of 
Kkdahl Harry 
Elba Manufacturing Co 
Electric Appliance Co 
Electro Magnetic Tool Co 
Elfreth, Emily Allen 
Elias & Bro. , Inc. , G 
Elias & Co. , Joseph 
Elkins, Luther 
Elliott, E. M 
Elliott, W. H 
Ellis, Wade H 
Elm City Cotton Mills 
Elm City Nursery Co 
Elmhurst Investment Co 
El Paso & Southwestern Co 
El Paso Electric Co 
El Paso Electric Ry. Co 
Elsasser Nelson A. , executor ' 
Emery, Bird, Thayer Dry Goods C 
Empire State Finance Corporation 
Kntswiler, Charles C. , estate of ' 
Emswiler, Lizzie, executrix s 

Engineers Oil Co 

t Estate tax decision; acquiescence relates to third issue of decision. 
s Estate tax decision. 

29452 
5593 

13565 
12515 
8664 

12163 
4240 
9762 
2685 
2684 
2686 
679 

1171 
9354 
3940 
3940 
1842 

17827 
10021 

581 
6413 
4695 
2270 

36900 
24271 
6995 

28543 
7096 

17552 
11954 
20482 
18036 
16693 
10689 
26136 
7636 
6503 

22557 
672 

7049 
7048 

11448 
46178 

6805 
19858 

( 

10399 
11395 
14631 

18 
4 

12 
13 
11 
8 
3 

10 
2 
2 
2 
2 
2 

10 
4 
4 
1 

18 
10 

1 
7 
4 
2 

21 
18 
6 

19 
7 

15 
10 
17 
12 
15 
9 

15 
5 
6 

11 
2 

10 
10 
12 
20 

6 

18 

14 

875 
24 
96 

116 
796 

1169 
41 

1245 
463 
463 
463 

19 
19 

110 
967 
967 
998 
545 
39 

556 
152 
483 
603 

1343 
1230 

74 
707 
290 
147 
508 
628 

1058 
494 

1404 
1075 
309 
89 

l01 
44 
79 
79 

681 
796 

1322 
1314 

1148 
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Englander, A. L 
Engleman, F. J 
Engleman, M. S 
Knnis, K. N 
Ennis, Oscar M 
Ennis-Brown Co 
Kntress Brick Co 
Erie Silk Mills 
Erwin, J. C 
Erwin, Mrs. J. C 
Escaville, jr. , William M 
Esperson, Mrs. Niels (Mellie) 
Essanbee Mines Co 
Essellen Realty Corporation 
Ettenson Winnig Dry Goods Co 
Evans, Leroy G 
Evans, W. L 
Evens & Howard Fire Brick Co 
Evergreen Road Land Co 
Eves, J. C 
Ewald & Co 
Ewing, Joseph Nejf 
Exchange Bank & Trust Co. of Shreveport, 

administrator 
Exchange National Bank 
Eyestone, Frank E 
Eysenbach, Oscar K 

La. , 

802 
6198 
5981 

24962 
24961 
8471 

10006 
13718 
10251 
10250 
2838 
7876 
2208 

14406 
862 

7347 
3221 
679? 

21644 
1669 

84226 
14068 

17174 
19198 
6468 

21107 

1 
8 
8 

21 
21 
10 
9 

14 
7 
7 
8 

18 
5 

12 
3 
5 
8 
8 

16 
2 

18 
18 

17 
18 
12 
10 

760 
1289 
1289 
406 
406 

1248 
588 

1124 
919 
919 
51 

616 
541 
789 
897 
806 

1180 
867 

1042 
115 

1130 
705 

429 
686 

1282 
716 

82187 
19022 
19022 
10547 
16544 
3706 
1601 
7268 
9828 
5570 

21 
9 
9 

11 
20 

6 
8 
7 
6 
8 

12990 
1811 

10914 
654 

16842 
13424 
12898 

210 
1399 

18234 
20178 

10 
2 

10 
7 

18 
13 
17 

1 
3 

16 
19 

8286 
11055 

etin fl -2, recalled. 

Fair Stock Trust ' 
Fairchild, Marcus D. , estate of s 

Fairchild, Nellie B. , executrix ' 
Faitoute Iron & Steel Co 
Fajardo Sugar Co. of Porto Rico 
Falketind Ship Co 
Faltico, George 
Farlow, Samuel, estate of ' 
Farm Implement Co 
Farmers & Merchants National Bank 
Farmers & Merchants National Bank of Nocona, 

Tex 
Farmers & Merchants State Bank 
Farmers Bank & Trust Co. , executor s 

Farmers' Cooperative Association 
Farmers Cooperative Co 
Farmers Elevator Co 
Farmers Feed Co. of New York 
Farmers' Fuel Co 
Farmers Loan & Trust Co. , administrator ' 
Farmers Loan & Trust Co. , executor 4 

Farmers' Loan & Trust Co. , executor~ 
Farmers' Loan & Trust Co. and Isabelle W. Tilford, 

executors 
Farmers' Union Co-Operative Association 

t Acquiescence does not relate to issue involving jurisdiction of Boa 
4 Estate tax decision. ' Nonacquiescence notice in this case, published in Cumulative Bull 
4 Estate tax decision; acquiescence relates to issue 1 of decision. 

664 
416 
416 
818 
980 

44 
726 
172 

1069 
58 

709 
130 
43 

657 
1080 
1079 
507 

1058 
97 

181 
580 

884 
969 
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Farmsworth Hoyt Co 
Faroll-Bittel Co 
Fawkes, Leslie H 
Fear & Co. , Inc. , Fred 

Federal Advertising Agency Inc 

Federal Bearings Co. Inc 
Federal Creosoting Co. , Inc 
Federal Gas, Oil & Coal Co. , trustees for 
Feder'al Holding Co 
Federal Plate Glass Co 
Feiges, Max 
Feldman, David 
Feldman, Max 
Fell, A. H 

Fellows Medical Manufacturing Co 
Fenner, Charles E. and Virginia S 
Ferguson, Charles A 
Ferry Market, Inc 
Ferry & Son, Inc. , C. S 
Fibre Container Co 
Fibre Yarn Co 
Ficklen Tobacco Co. E. B 
Fidelia Investment 0o 
Fidelity-Philadelphia Trust Co. , executor 
Fidelity-Philadelphia Trust Co. , executor ' 
Fidelity Trust Co 
Fidelity Trust Co. s 

Field & Co. , Marshall 
Fifth Third Union Trust Co. , trustee 
Filer Fibre Co 
Finance Exploration & Development Corporation 

of America 
Fincham, Edward, estate of ' 
Fmcham, Emma, executrix ' 
Finck Co. , Henrys 
Fink Co. , George A 
Finsilvcr, Charles 
Fippin, hl. 0 
Firestone, Esther 
First National Bank of Durant, Okla 
First National Bank of Evanston, Wyo 
First National Bs, nk of Fort Dodge, Iowa 
First National Bank of Goodland, Kans 
First National Bank of Los Angeles 
First National Bank of Marlow, Okla 
First National Bank of Omaha 
First National Bank of Richmond et al. , adntinis- 

trators i 
First National Bank of Rock Rapids, Iowa 
First National Bank of Sleepy Eye, Minn 
First National Bank of Stoughton, AVis 

16287 
737 

11305 
9327 
9835 

11512 
12957 
19391 
21196 

9233 
17777 
7888 
2003 
1055 
6036 
5604 

31263 
2089 
5592 
8980 
2216 

11313 
3671 

23211 
36759 

74?5 
7244 

10440 
983 

27597 
28469 

4920 
13638 
15279 
36836 
24877 

6805 
30071 
30071 
4339 
1369 
6468 
980 
740 

6913 
19 

8021 
1280 
2817 
9889 

30033 

32386 
687 

2334 
2790 

16 
1 

14 
9 

19 

9 
12 
15 

1 
6 

13 
3 

18 
7 
6 
5 

14 
5 

18 
9 

10 
10 
2 

16 
17 
4 

13 
14 
20 
14 

6 
16 
16 
4 
5 
8 
2 
2 
6 
1 
7 
5 
6 
9 

17 

19 
6 
7 
2 

309 
467 
977 
34 

1125 

1063 
247 
273 

1144 
351 

1366 
434 

1222 
263 
232 
772 
820 
167 

1261 
575 
479 
51 

512 
1214 
910 
411 
109 
755 
88 

757 

1322 
1418 
1418 
1188 

76 
391 
350 
309 
545 

9 
817 

1174 
850 

29 
1368 

288 
816 

84 
586 

& Estate tax decision. 
r xcuuiescence relates to deduction of taxes on real estate and personal property. 
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First Savings & Trust Co. , executor and trustee 
First State Bank 
Fishel, Henry R 
Fishel & Marks 
Fisher, Carl G 
Fitchburg Steam Engine Co 
Flach, John H 
Fleming, C. F. , estate of ' 
Fleming et al. , Edmund H. , executors ' 
Fletcher, Charles H. , estate of ' 
Flexible File Co 
Flint, Ernest P 
Plint River Brick Co 
Flood, Mrs. H. D 
Florertce Mills, Inc 
Florida Grocery Co 
Floyd, T. B 
Flynn, Harrison & Conroy, Inc 
Foer Wall Paper Co 
Foley, D. 0 
Fontius Shoe Co 
Forbes, Rose D 
I'orbes, W. S 
Forgeus, J. W 
Forrestcr, D. Bruce 
Forrester, W. S 
Forrester-Nace Box Co 
Forstmann, Julius 
Fort Orange Paper Co 
Fort Wayne Engineering & Manufacturing Co 
Fort Worth W'arehouse & Storage Co 
Forve et al. , C. S. , administrators . 
Forve, sr. , Philip, estate of 
Foster, Ed 
Poster, Florence A 
Foster, J. M. , estate of 2 

Foster, Mrs. James Martin, executrix s 

Foster, Seffie 
Foster & Glassell, Ltd 
Fostoria Milling & Grain Co 
Fowler, sr. , J. S 
Fox, Richard M 

Fox & Sons, Inc. , W P 
Fox River Iron Co 
France, George Henry, estate of ' 
France, Nannie B. , executrix t 
Francesconi & Co. , J. C. s 

Francis, T. J 
Frank & Seeder Co 
Frank & Seeder, Inc 
Frankel, Osmond K. , executor. ' 
Franl. el, Inc. , Sol 
Frankle & Tilton, Inc 

& Estate tax decision. 
r 3 cquiescence relates to issues 2 and 4 of decision. 
s Acquiescence relates to first issue of decision. 

38016 
2581 

13912 
13912 
7594 
433 

12809 
7212 
7212 
7856 

13829 
17945 

746 
24558 
10383 

151 
12221 
28322 
10103 
13118 
9944 

10236 
7141 
2881 

10576 
10577 
19064 

2521 
641 
489 

3864 
27092 
27092 
22754 
17414 
21928 
21928 
22753 
9232 

17191 
3260 

28904 
34477 
16389 
4743 

28558 
28558 
10585 
2525 

10614 
10615 
22514 

3182 
3253 
307 

20 
5 

14 
14 
7 
1 

13 
9 
9 
9 

13 
12 

2 
16 
9 
1 

11 
21 
9 

12 
7 
7 
7 
6 

12 
12 
12 
6 
1 
2 
6 

20 
20 
19 
18 
16 
16 
19 
5 

11 

15 
15 
5 

18 
18 
10 

2 
13 
13 
3 
3 
1 

272 
1176 

87 
87 

968 
242 
383 
419 
419 
514 
909 

20 
31 

1366 
579 
412 
903 
285 
377 
51 

1098 
209 
611 
291 
104 
104 
104 
21 

1230 
1223 
536 
861 
861 
958 
819 

1390 
1390 
958 
118 

1401 
427 

774 
115 
810 
442 
442 
658 

1087 
1 

1 

1207 
494 
510 
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Franklin, Wirt 
Franklin Mills 
Frank-Sie vers Undertaking 
Frascr, Arthur C 
Fraser Brick Co 
Fraser, George H 
Frs, zer, Fred 

Freedom Oil Works Co 

0 C 

Freeland Cattle Co 
Freeman Douglas S 
Frees, jr. , Peter 
Frey, jr. , et al. , Mitchell M. , executors William B. 

Scaife estate 
Friedrich & Sons Co. , A 
Friedman Neckwear Corporation, L 
Friend, George B 
Friend, Oscar, executor estate of Herman A. Meyer 
Frischkorn, E. S 
Frisbkorn Real Estate Co 
Frost, Charles 
Frost et al. , B. Y. , executors 
Fruen Investment Co 
Fuller O. R z 

Fulton, Guy 
Furst Bros. & Co 

9266 

11423 
2194 
6495 

12028 
5929 
9865 

( 

9707 
17882 
20128 
9518 

37413 
11307 

391 
3412 

19334 
5000 
1062 
7879 

14270 
26422 
10441 
1126 

10801 
9362 
3362 

7 
8 
7 
3 
6 

10 
6 

10 

8 
20 
12 

I 
2 

15 
8 
4 
7 

15 
16 
12 

2 
11 
11 
2 

636 
977 

1290 
94 

346 
1252 
997 
409 

823 

1236 
573 
737 

338 
1318 

61 
712 
686 
431 
463 
554 

1295 
542 

1025 
641 
960 

Galatis, Jerry 
Gallagher, Thomas P 
Gallen Paper Co 
Galumbeck, C 
Galvin, John lVI. , administrator 
Gambee, Wheeler B 
Gamon Meter Co 
Gano, M. Rea 
Gantz Tank Co 
Garber, B. A ' 

Garber, M. C. ' 
Garden, H. B 
Gardiner, H. K 
Gardner Governor Co. ' 
Gardner Printing Co 
Garretson, Sopbia M 
Garrison Co 
Gary, Ethel 
Gary, W. W 
Gaskins, F. W 

10747 
21862 

1377 
10641 

820 
3972 

395 
28421 

1007 
3708 

14097 

(= 3710 
13909 
15926 
5218 
321 

5061 
5818 

15006 
34371 
34370 

4242 

8 
17 

5 
9 
6 
4 
I 

19 
16 
11 

11 
16 
7 
5 
4 

10 
17 
18 
18 
4 

213 
17 
76 

1404 
1085 
1234 
1124 
518 
212 
979 

979 
592 

1089 
70 
37 

1381 
460 

1204 
1204 
619 

t Acquiescence relates to issue as to whether the income realized under agreement of December 14, 1918, 
is taxable in proportionate amounts to the several petitioners or whether such 1:roportionate amounts are 
taxable ono-half to the petitioners and one-half to their respective wives, 

z Acquiescence does not relate to that part of decision involving application of Ayers decision (I B. T. 
A. , 1133). 

72109' — 3 i 3 
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Gassner, Louis 
Gate City Coffin Co 
Gatliff Coal Co 
Geiger k Braverman Furniture Co 
Gem State Lumber Co 
General Lead Batteries Co 
George, Mil-e 
Georgia Car 8t I ocomotive Co. ' 
Georgia Creosoting Co. , Inc 
Georgia Engineering Co 
Georgia-Florida Land Co 
Georgia Manufacturing Co 
Georgia State Savings Association 
Georgia Veneer 4 Package Co 
Germantown Braid Co 

Gerst et al. , Herbert J 

Gessell et al. , Egbert G. , executors s 

Gettys, M. E 
Giant Tire A Rubber Co 
Gifford, Harry N 
Gilbert, jr. , Clinton, executor 
Gilbert, sroo Clinton, estate of 
Gilbert Creek Land Co 
Giles, Ada R 
Giles Co. , George A 
Gillen, Margaret 
Gillespie, Richard T 
Gillespie Coal Co 
Gilliam Manufacturing Co 
Gilovich 4 Co. , Joe 
Gilson, Harry W 
Girard Coal Co 
Glackner Realty Corporation, John 
Glady Manufacturing Co 

Globe-Gazette Printing Co 

Globe Outlet Co 

Gloyd, Flemmon E 
Godair, William H. , estate of 
Goellner Furniture Co 
Goerke Co. , The 
Goethel Co. , Alfred C 
Golconda Oil Co 
Goldberg, Harry S 
Goldberg, Louis M 
Goldberger Leo G 
Goldman, * 
Goldman, I 
Goldman, Louis J. , estate of s 

Goldman et al. , Robert P. , executors s 

f Acquiescence relates only to issue 1 in decision. 
s Estate tax decision. 

4017 
4517 

11084 
1906 
3984 
718 

5774 
3131 

17777 
28143 
31095 

1718 
5352 
3479 
5215 
3879 
3888 
5365 
5366 
5367 

12394 
3495 
9412 
2677 

21416 
21416 
13848 

1536 
5387 
1785 
3851 

12509 
964 

7746 
2395 
3724 

10338 
227 

( 

3899 
18457 
24196 
14029 

( 
33183 
39411 
23730 
3500 
5992 

13273 
10176 
5389 

11615 
243 

11907 
11173 
11463 
11463 

3 
8 
2 
2 
2 
6 
2 

12 
21 
16 
5 

2 
3 

15 
3 
7 
3 

20 
20 
14 

1 
4 
2 
2 

13 
1 
6 
2 
6 

11 
1 

10 
19 
20 

2 
7 

15 
7 
4 
9 
1 

12 
12 
11 
11 

1071 
226 
726 
171 
489 
392 
124 
986 
247 
532 

1253 
893 
748 
584 

1336 

658 

624 
441 

1249 
334 
765 
7'65 
921 

1066 
335 
75 

1317 
926 
967 
864 

1221 
105 
151 
337 

161 

165 
966 
419 

1290 
860 
199 
955 

1073 
1355 
249 
874 
874 
92 
92 
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16138 
16188 
6335 
5161 
8268 
8269 

19840 
4220 
3264 
3263 
4007 

10124 
21837 
21838 
10304 
6631 
2470 
5224 
8553 
887 

21727 

( 
7896 

18082 
24681 

2874 
2878 

19827 

( 
9714 

12770 
13792 
2584 
3659 
2340 

20666 
8118 

28987 
716 

28987 
4552 

148 
4508 
1477 

10489 

( 
8433 

11850 
3574 

10604 
8836 

10124 
8127 
8784 
2811 

168 

14 
14 
7 
3 
6 
6 

15 
8 
4 
4 
4 

12 
9 
9 

11 
5 
8 

11 
5 
1 

21 
15 
8 
8 
8 

15 
12 

13 
5 
8 
5 

17 
7 

19 
2 

19 
6 
1 
4 
2 

12 
8 

8 
16 

2 
12 

5 
8 
5 
1 

1010 
1010 
151 
425 

1142 
1142 
583 

1277 
889 
388 
165 
823 

1209 
1209 
888 

1216 
811 
365 
297 
684 
824 
549 

1166 
13 
13 

1166 
1024 
174 
395 

1026 
1163 

) 

) 

1818 
286 
455 
672 
455 
847 
222 

1264 
552 
383 
225 
467 
896 
979 
823 
442 

1823 
887 
152 

at page 7. 

g the questio 
paid in thos 

n whether the company 
e years on obligations of 

Goldschmidt et al. , Georgette executors I 
Goldschmidt, Henry P. , estate of ' 
Goldsmith, Lillian M 
Goldstein rDavid S 
Goldstein, Elias 
Goldstein, Mrs. Elias 
Good Manufacturing Co 
Goodin, C. W. , estate of ' 
Gooding, Mrs. E. G. ' 
Gooding, Mrs. Fred W. ' 
Goodlatte, Raymond R 
Goodman, Emma E. , estate of ' 
Goodwin, C. H 
6oodwin, Mollie 
Goodyear, Charles A. , estate of I 
Gopher Granite Co 
Gordon Furniture Co 
Goss Printing Press Co 
Gottfried, Hedwig B 
Gottlieb Bros 
Gould, Ezra 
Goulston Advertising Agency, Inc. , Ernest J 
Graft, George E 
Gramercy Investing Co. of New York 

Gramercy Investing Co. of Pennsylvania 
Grand Rapids National Bank 
Grand Rapids Show Case Co 

Grant, Helen M. W. estate of ' 
Grant Construction ko. , George J 
Grant Trust 5t Savings Co. , trustee 
Gras, Rudolph 
Graves, Calvin T 
Graves, George K 
Gray, Mary C. , estate of I 
Gray, jr. , J. J 
Gray et al. , Ralph W. , executors ' 
Gray, W. H 
Gray k Davis, Inc 
Gray Printing Co. , The 
Graydon, Samuel 
Great Bear Spring Co. s 

Great Northern Ry. Co. 4 

Green Oil Soap Co 
Green River Distilling Co 
Grecnbaum, Michael H 
Greenebaum Moses E. , executor ' 
Greene Co. , h. V 
Grecnville Coal Co 
Greenville Opera House Association 
Grecnville Toxtile Supply Co 

tgstate tax decision. 
s Revokes nonaoquiescence published in Cumulative Bulletin VI-I 
s Acquiescence relates to depreciation s nd obsolescence adjustments 
4 Acquiescence relates to all issues of decision except issue involvin 

should accrue as income in the taxable years interest earned but noi, 
other corporations owned by it, 
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Greenwood Cemetery Association 
Greever, Mr. and Mrs. B. B 
Greylock Mills ' 
Griesemer, Chester D 
Griffin, P P 
Griffith, A. C 
Grill, Inc. , August 
Grimmer, Henry 
Grittman, Fred 
Grover, Arthur B 
Guarantee Construction Co. ' 
Guarantee Title & Trust Co 
Guelph Hotel Corporation 
Guenther, Paul 
Guest, Amy 

Guggenheimer, H. Randolph 
Gurnee, Walter S. , estate of 
Gus Sun Booking Exchange Co 
Gutterman & Sons Co. , A. M 
Gutierman Strauss Co 

H. 
Haag, Elnora C 

Haag, Elnora C. , former executrix 

Haag, Louis E. , estate of 

aas, Otto H 
Hadaway, John B 
Hadden, jr. , et al. , John Aspinwall, executors s 

Hadden, Marie Torrance, estate of s 

Hadden, T. Irving, executor 
Hagerstown Shoe & Legging Co 
Hagerty Shoe Co. , P 
Haines, Frances W 
Hall, Charles Ward 
Hall et al. , John S. , executors 

Hallahan, Stephen J 
Hallam, Edwin C 
Hallenbeck, Harry C. , estate of 
Hallenbeck, John J. , executor 
Hailer, Mary s 

Hamerslag, J. P 
Hamerslag, Julian L 
Hamilton & Chambers Co. Inc 
Hamilton Manufacturing Co 
Hammack, Rish Sons Co 
Hammerschmidt & Franzen Co 
Hammersley, Charles E 

8000 
5690 

11926 
10827 
11546 
11400 
7872 
3398 

16025 
1159 
1828 

6068 
1064 
1755 

26089 
38205 
18625 
10441 
10786 
10458 

284 

26942 
86292 
26941 
36290 

( 
26941 
86290 

3542 
12717 
9421 
9421 

16398 
468 

16028 
31805 
11650 
18552 
4612 
6848 
8582 

12470 
12470 

( 
14068 
25751 
18597 
18596 

181 
2507 

10516 
13751 
20501 

2 
6 
9 

10 
7 

11 
9 
8 

11 
8 
2 

10 
7 
2 

19 
9 

12 
18 
8 
1 

) 19 

19 

19 
8 

18 
10 
10 
17 

1 
15 
20 
6 

16 
3 

14 
2 

10 
10 
14 
15 
15 

1 
3 
6 

12 
16 

910 
587 

1281 
886 

1094 
565 
381 
818 
122 
508 

1145 
599 

1043 
105 

1298 
418' 

1295 
1066 
1187 

248 

982 

982 

982 
72 

986 
741 
741 
956 
666 

1084 
721 

15 
71 

1172 
584 

1220 
1084 
1084 
488 
96 
96 

694 
1045 
1054 
811 

68 
& Acquiescence in decision in so far as the Board holds that there is no deficiency for 1917. 
9Acquiescence relates to fourth issue of decision. 

9 Estate tsx decision; uouacquiesceuce notice in this esse published in CumulatIve Bulletin VII-Q, page 
47, revoked. 

9 Nouacquiesceuce notice in the esse of P. A. Hall Co. , Iuc. (C. B. V — I, 6), recalled. 
9 Acquiescence does uot relate to deductibility of charitable contributions. 
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Hammon, Hiram F. , estate of ' 
Hammond, J. H 
Hampton Co 
Hampton Cotton Mills 
Hancock Construction Co. et al 
Hancock Knitting Mills 
Haney and u ife, Edgar P 
Hanly, W. W 
Hansen, Hans C. , estate of 
Hansen, H. Alfred, executor 
Hanson, Maud Hastings 
Harding Glass Co 
Hardy, George W 
Harmel, Henry 
Harmony Grove Mills, Inc 
Harnsberger's, Inc 
Harrell, Alfred, executor 
Harris, Allen 
Harris, Carl C 
Harris, Charles L. , administrator estate 

L. Harris, deceased ' 
Harris, J. L 
Harris, Sam H 
Harris, William L. , deceased, estate of ' 

Harris Amusement Co. of Michigan 

of William 

Harris 8c Co. , A 

Harris-Emery Co 
Harris Grocery Co. , Inc. , W. H 
Harrolds Motor Car Co 

Hart Cotton Mills 

Hart, John W 
Hartford k Connecticut Western R. R. Co 
Hartford Hat k, Cap Co 
Hartley, Harry 
Hartman Co. , W. H 
Hart-Wood Lumber Co 
Haskell, George S. , estate of 
Haskell, J. Amory, estate of 
Haskell, Kathryn M. , executrix George S. Haskell 

estate 
Hass, E. S. ' 
Hastings, Alice M 
Hastings, O. B 
Hatcher, J. S 
Hatzell k Buehler, Inc. s 

Haupt, Joseph J 
Hausmann, Louis, executor i 
Hausmann, Theresa R. , estate of ' 
Haverstick Edward E 
Hawkins, 0. A 

t Estate tas decision. 
s Acquiescence relates to second issue of decision. 

10914 
11163 
2054 

589 
11758 
16520 
3486 
8516 
6744 
6744 
5109 

19708 
7981 

38855 
4500 
7053 

25783 
10980 
33872 

4426 
10430 

I 
8614 
9623 
4426 

( 
17841 
17842 

( 

12123 
13998 
22502 

113 
3884 
6184 

( 

834 
9032 

12781 
3916 
2021 
7400 

27725 
40208 
2984 
4335 
7102 

4335 
14817 
5106 
5107 

28742 

( 
9501 

11454 
5781 
5931 
5931 
9882 
418 

10 
10 

2 
2 

11 
15 
5 
6 
6 
6 
8 

15 
5 

19 
2 
7 

20 
10 
19 

5 
14 
11 

5 

15 

16 

10 
3 
5 
2 

9 
7 
2 
7 

16 
20 

5 
2 
6 

2 
13 
8 
8 

18 
10 
6 
5 
5 

13 
6 

43 
1036 
302 
440 
800 
592 

1039 
613 
860 
860 
670 
621 
981 
376 

1200 
250 
103 

1374 
895 

41 
1259 
871 

41 
190 

705 

297 
216 
429 
973 

1062 
211 
211 
714 

1019 
302 

1171 
1300 
890 

1300 
1352 
670 
670 
632 
993 

1297 
199 
199 
837 

1023 
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Hawks Nursery Co 
Hayes Textile Co. , Inc 
Haynes, Charles H. , executor 
Haynes, Frederick J 
Haynes, R. R. , estate of 
Hayslett, John 
Hazlett & Moss, Inc 
Hearn, Benjamin F. , estate of 
Hearn, Ethel D. , administratrix 
Heath, F. E 
Heathcote, Bruce, administrator 1 

Heaton Construction Co. , C. T 
Hecker, Daniel 
Heddon, Charles 
Heifetz, Jascha 
Heineman Lumber Co. ' 
He!d, A~toinette B. , executrix of estate William 

D. Held 
Held, William D. , estate of 
Heller et al. , E. S. , executors 
Heller Bros. Co 
Heller Tool Co 
Hellman, Isaias W. , estate of 
Henderson, Mrs. Alice D. , executrix 
Henderson, jr. , Mrs. S. H 
Henderson, jr. , S. H 
Henderson Co. , F. C 
Henderson Cotton Mills 
Henderson Overland Co. , The 
Henderson Tire & Rubber Co 
Heninger et al. , J 
Henry, John 
Henry, Mattie F. , conservatrix 1 

Hen"y, R. D 
Hensler Brewing Co. , Joseph 
Hentz, Leonard S 
Hepburn, Alonzo Barton, estate of 

Herenden, Ellen C. , estate of ' 
Herff, Herbert 
Hermalbrecht, John 
Heron Metal Bed Co 
Hess Bros, ' 

Hess Building Co 

Hessenbruch et al. , Herman M. , executors 
Hessenbruch, Ida M. , estate of 
Hetherington, Elizabeth N. C 
Heublein, Inc. , G. F 
Hewett Grain & Provision Co. of Escanaba 
Hexter, Percy K 
Heydrick, L. C 

1469 
844 

9584 
7247 
9584 

13119 
2247 

10285 
10285 
6015 

11141 
11944 
13695 
7735 

15914 
9237 

10175 

1988 
1988 
4575 
9073 
9072 
4575 
1875 
1917 
1916 
5272 
5504 
4776 

11953 
205 

6375 
7268 
3545 

11874 
41597 

9651 
4556 
6983 

29036 
752 

3236 
8039 

13936 
19251 
20345 
39003 
17907 
17907 
28334 
13125 
18683 
7878 

5o03 

1 

6 
7 
6 

12 
2 
9 
9 
7 
8 

11 
17 
15 
15 
11 

3 
3 

10 
9 
9 

10 
2 
2 
2 
5 
4 
4 

12 
9 
6 
7 
3 

12 
21 
8 
4 
5 

20 
6 
2 
7 

10 
10 
20 
13 

8 

1207 
1274 
1166 
465 

1166 
51 

154 
1362 
1362 
114 
740 

1302 
874 

1372 
410 

1229 

408 
408 

53 
1328 
1328 

53 
327 
327 
327 
570 

1212 
1088 
716 

1318 
131 
172 

72 
25 

1086 
833 

1096 
1272 
1036 
1091 
305 
729 

891 

763 
763 
806 
911 
281 
888 
950 

t Estate tax decision. 
s Acquiescence relates to issue as to market value on March 1, 1913, of timber owned on that date 
s Acquiescence relates to erst issue of decision, 
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Heyn, Otto P 
Hibbard, Spencer, Bartlett & Co 
Hickory Spinning Co 
Hickox, Lee 
Hicks, John A. , estate of ' 
Hicks, L. R. and R. A. , distributees ' 
Higginbotham-Bailey-Logan Co. ' 
Higgins, Charles J 
High et al. , Horace S. , beneficiaries 
Highland Amusement Co 
Highland Land Co. , Ltd 
Highlands Casket Manufacturing Co 
Hill et al. , G. H. , administrators ' 
Hill, H. B 
H'l ill, J. L 
Hill, Lena G 
Hillenmeyer, H. F. , estate of ' 
Hillenmeyer, Mary, executrix estate of H. F. Hil- 

lenmeyer, deceased ' 
Hillman, M. P. G 
Hinckley, Ralph L 
Hinshaw, R. E 
Hirsch Distilling Co. , S 
Hirst & Begley Linseed Co 
Hitchcock, Halbert K 
Hochschild, Berthold 

Hochschild, Harold K 
Hodges, Fred G 
Hoe & Co. , Inc. , R 
Hof Brau Co. s 

Hof Brau Co 
Hoffman, Ernest Gustav, estate of 
Hoifman, H. C 
Holden & Martin Lumber Co 
Hollingsworth, Turner & Co 
Holmes et al. , Joseph H. , executors ' 
Holmes, Lclia V. , estate of 
Holmes, Milton A 
Holmes, Sue E. , estate of ' 
Holt et al. , James H. , executors ' 
Holt, Robert L. , estate of' 
Holt-Granite Mills Co 
Holt Plaid Mills, Inc. , E. M 
Holton & Co, , Frank 
Home Beneficial Association 
Home Industry Iron Worl-s 
Home State Bank 
Honig-Cooper Co 
Hood, Charles H 
Hood & Wheeler Furniture Co 
Hooper, Harry B 
Hoover et al. , George S. , executors ' 

t Estate tax decision. 
s Acquiescence relates to third issue of decision, 
s Acquiescence relates to first issue of decision. 

3788 
7431 

f 367 
l, 367 

6702 
7253 
7253 
4691 

30008 
6291 
5316 
2320 

532 
4220 
1689 
6215 
5800 
1862 

1862 
2372 
4193 

33021 
15816 
7482 
6107 

4058 
3080 
4057 
7729 
7216 
6134 
4636 
7914 
6611 
826 
656 

42801 
7970 

38300 
42801 
12636 
]2636 
1784 
8745 

10261 
19589 
7991 

14462 
15000 
6990 

21048 
5271 

25737 

4 
5 
2 
1 
7 
9 
9 
8 

22 
7 
8 
2 
6 
8 
3 
9 
8 
2 

2 
2 
6 

16 
14 
4 
4 
8 

8 
9 
7 
6 

12 
8 
4 
2 
1 

22 
10 
21 
22 
14 
14 

1 
9 

10 
15 
8 

15 
11 
4 

22 
8 

20 

1256 
464 
439 
409 
142 

1226 
1226 
566 
170 
495 
534 
100 
773 

1277 
761 
132 

1159 
1322 

1322 
1265 
812 

1236 
1073 
1160 
273 
787 

787 
1353 
1277 
442 

1067 
1272 
474 
511 
958 
757 
705 
584 
757 
564 
564 

1246 
1360 
1317 
1319 
1267 

121 
896 

1020 
158 
397 
906 
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Hoover, George W. , estate of i 
Hopkins, James Robert 
Hopkins, Walter L 
Horn ifr Hardart Baking Co 
Hortcnstine, J. L. , coadministrator ' 
Hoskins, John 
Hoskins Lumber Co. , J. S 
Hotel Charlevoix Co 
Hotel Grunewald Co. , Ltd 
Hotel Patten Co. et al 

Hotel Wisconsin Realty Co 

Houck Co. , Ltd 
House 4t Herrmann 

Houston Belt it'r Terminal Ry. Co. s 

Houston Bros. Co 
Hovely, Peter P 
Hovey Co. , C. F 
Howard Tlieatre Co 
Howell, Alfred L 
Howell, Charles M. , administrator s 

Howell, Fred H 
Howell, Thomas A 
Hower k Seaman, Inc 
Hub Dress Manufacturing f o 

Hub, Inc. , The 
Hub Shoe Co 
Huber, William D 
Hudson, Charles I. , estate of ' 
Huey, A. L 
Huff, Andrews ifc Thomas 
Hughes, John N 
Hughes Coal Co 
Hughes Co. , Ed. S 

Hughson, Frank C 
Hulbert, Edmund D. , estate of ' 
Hulme, J. H 

Humphrey Co. , A: B 

Humphries, C. C 
Huning Mercantile Co 
Hunnicutt, Mary L 
Hunt et al. , Ethel P. , executrices 
Hunt, John K. , estate of i 
Hunt, Warner D. , estate of i 
Hunter, Mrs. Ollie 
Hunter Coal Co 

25737 
32797 

1476 
41764 

3633 
10241 
2390 

21826 
1593 
5792 

( 

11755 
22220 
22221 
8159 

( 
14090 
30958 

8494 
33597 

1677 
5448 

16310 
20667 
7382 

24464 
12489 
12492 
4196 
283 

3553 

1170 
9975 
3351 
6132 
336 

9104 
7142 
6748 

14120 
6690 

11294 
11204 
11027 

( 
15829 
18498 
3511 

29821 
15 

3621 
9801 
9801 

31968 
6292 
2503 

) 

) 

) 

20 
19 

2 
20 
3 
7 
3 

22 
5 

13 

7 
13 
6 

21 
2 
4 

16 
17 
21 
12 
12 
4 
1 

3 
2 

12 
5 
4 
1 
8 
8 
6 

10 
12 
9 

15 
3 

17 
1 

10 
12 
12 
19 
7 
2 

906 
693 
549 
486 
697 
299 
846 
170 
761 
943 

670 
621 

1364 
804 

1099 
175 
57 

1318 
757 
510 
510 
261 
197 

1259 
836 

1 
711 
370 
542 
206 
306 
949 

242 

818 
31 

312 
441 
811 
130 

1004 
396 
396 
624 
495 
828 

i Estate tax decision. 
s Acquiescence relates to third issue of decision. 
s Acquiescence relates to issues 0 and S of decision. 
i Estate tax decision; acquiescence reiates to issues concerning 

fund. 
checking account real estate and pension 
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Huntington & Clearfield Telephone 
merville Telephone Co 

Hupfel Co. , Inc. , J. Chr. G. ' 
Hurley, A. W 
Huron Building Co 
Huron Portland Cement Co 

Co. and Sum- 

Hutchins Lumber & Storage Co. 
Hutchins Lumber & Storage Co 
Hutchinson, James M 
Hutchinson, William N 
Hutchison, Charles 3 

Hutterische Bruder Gemeinde et al. , trustees, etc 
Huxford, C. C 

y]c -'9 e el 

Hyams Coal Co. , Ltd. , et al. , Robert P 
Hymans et al. , Edwin C. , executors 4 

Hymel Planting & Manufacturing Co. , Louis 

358 
9834 
7339 

18127 

4973 
3307 
7129 

11284 
11285 
8053 

15757 
34014 

1445 
219 

17895 
2903 

1 
9 
6 

15 
9 
4 

13 
11 
11 
13 
14 
20 

8 
1 

16 
5 

731 
944 
695 

1107 
181 
705 
956 
789 
789 

1187 
771 
39 
13 

217 
762 
910 

Illinois Merchants Trust Co. , executors 
Illinois Merchants Trust Co. , executor estate of 

William R. Manierre, deceased 
Illinois Paper Box Co 
Illinois Smelting & Refining Co 
Imperial Furniture Co 

Independent Aetna Sprinkler Co 
Independent Brewing Co. of Pittsburgh 5 

Independent Electric Machinery Co 
Independent Life Insurance Co. of America r 

Index Notion Co. 
Indiana Creosoting Co. , Inc 
Innes-Behney Ctptical Co 
International Bedding Co 
International Boiler Works Co 
Inter-Urban Construction Co 
Iron City Electric Co 
Iron City Improvement Co 
Irving Bank-Columbia Trust Co. et al. , executors 
Irving Bank-Columbia Trust Co. et al. , executors 9 

Irvona Coal & Coke Co 
Irwin, Jennie I. , executrix estate of Mary E. 

McCahill 
Irwin, J. F 
Irwin Fuel Co. , J. F 

11204 

3106 
770 

21180 
16929 
10588 
25755 

3242 
2742 

25295 
1023 

17777 
3368 

12733 
2322 
4387 
6103 
2138 
9651 

20055 
23184 

2547 
9392 
9030 

12 

4 
16 
9 

15 
4 
3 

17 
3 

12 
7 

14 
3 

4 
4 
8 

16 
18 

2 
8 
6 

818 

103 
1227 
1410 
713 
521 
870 

1116 
757 

90 
247 
982 
863 
283 

1030 
1178 
305 
833 
897 
298 

875 
687 
303 

I Acquiescence relates to good-will nnd bad-debt issues. ' Acquiescence does not relate to that part of decision involving application of Ayers decision (1 B. T. A. , 
1135). ' Acquiescence relates to deduction of cost of wardrobe and traveling expenses. 

4 Estate tax decision. 
s Estate tnx decision;. acquiescence relates to issues concerning checking account, real estate, and pension 

fund. 
s Acquiescence relates only to issue 1 in decision. 
r Acquiescence relates to Board's interpretation of section 245(b) of the Revenue Acts of 1921 and 1924. 
s Acquiescence does not apply to that part of decision relating to appeal of Ounrant y Construction Co. 

(2 B. T. A. , 1145). ' 1". state tax decision; acquiescence relates to taxability of 415 shares of Peerless Plush kfnnufncturing 
Co. stock nnd 499 shnres of Otto Jneger 5'r Son, Inc. , stock. 
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Iss, acs & Co. , Inc. , Reub 
Island Line Shipping Co 

Israel, Joseph 
Ives, Holmes 

59 
3414 

( 
27780 
31428 

5646 

1 
4 

45 
1055 
981 
934 

14995 
17662 

4272 
22561 
23939 

9001 
20303 

9002 
12944 
12945 
15996 
17856 
29452 
9003 
9000 
3089 

30082 
30629 
10742 
20055 
2509 
4068 

21943 
25783 

92 
20587 
10798 
14060 

215 
3222 
1533 
8738 
5416 
6801 
6802 
9047 
8353 
8352 
7565 
9877 

11250 
8259 
1415 

15301 
9550 

10748 

Jack, Cecil M 

Jackling, D. C 
Jack's 
Jacks, Romie C 
Jackson, Ann tte T. ' 
Jackson, Caroline Mather, 
Jackson, George A. ' 

13 726 
312 
454 
559 

1257 
1001 
1257 

9 
18 
19 
11 
15 
11 

estate of s 

Jackson, James J 702 12 

875 
1257 
1257 
734 
170 
934 
496 
897 
764 

1071 
205 
103 
659 

1039 
1165 
161 
765 

1180 
540 
447 
854 

1027 
1027 
736 
232 
232 
456 
992 
850 
253 
95 

108 
534 
857 

Jackson, Mad. on M. , executor ' 18 
Jackson, Willis K ' 11 
Jackson 8c Tindle ' 11 
Jackson Sanatorium 5r Hospital Co 9 
Jacob, Ben B 22 
Jacobs, Arthur F 20 
Jacobs, William M 11 
Jaeger, Otto, estate of 4 16 
James, Arthur Curtiss t 13 
James, J. R 2 
James Manufacturing Co. , D. O 17 
Jameson, J. M. , estate of 20 
Jamestown Worsted Mills 1 
Jankowsky, Simon 18 
Jareeki Manufacturing Co 12 
Jaudon Engineering Co. , H. S 15 
Jenckes Spinning Co 
Jennings, J. T 3 
Jewelers Building Co 2 
Jewett, John H 20 
Jewett 5t Co 3 
Joel, B. F 9 
Joel, L. B 9 
John Hancock Mutual Life Insurance Co 10 
Johns, Margaret K 9 
Johns, Wallace C 9 
Johnson, C. L 7 
Johnson, Charles R 8 
Johnson, E. C. , executor 13 
Johnson, Earl O 5 
Johnson, Edwin M 10 
Johnson, Fannie % 8 
Johnson et al. , Homer S. , executors s 11 
Johnson, J. L 8 

~Acquiescence does not relate to tentative tax issue. 
rzstate tax decision acquiescence relates to deductions for attorneys' fees and executors' commfssfons 
s Estate tax decision. 
s Estate tax decision; acquiescence relates to taxability of 415 shares of Peerless Plush Manufacturing 

Co. stock and 499 shares of Otto Jaeger Sr Son, Inc. , stock. 
4 Zstate tax decision; acquiescence relates to value of stock. 
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Johnson, jr. , John E. , estate of 
Johnson, Kate, estate of 
Johnson, Nels A 
Johnson, R. H. , estate of 
Johnson, Robert G. , executor 
Johnson, Sarah L. , estate of i 
Johnson et al. , Seymour, executors ' 
Johnson, Stephen O. , estate of ' 
Johnson, T. H 
Johnson, Theodosia, executrix 
Johnson Locke Mercantile Co 
Johnston, J. T. M 

Johnston, Mary Virgil, executrix ' 
Johnston, W. F 
Johnstone, Edward K 
Johnstown Building and Loan Association 
Johnstown Democrat Co. , Inc 
Joliet-Norfolk Farm Corporation 
Jones, E. W. , administrator 
Jones, Mrs. E. W. , estate of 
Jones, Frank H 
Jones, George C 
Jones, Henry M 

Jones, Herschel V 
Jones, Lillie M 
Jones, Walter E 
Jones 4 Co. , T. P 
Jones Hollow Ware Co 
Jones Lumber Co 
Jordan Marsh Co 
Joslyn Manufacturing 4 Supply Co 
Joyce-Koebel Co. , The 
Jumel Realty k Construction Co 
Justus 4 Parker Co 

3889 
7442 
3265 
7441 

7442 
6812 
6812 
9550 
6870 
3889 

32226 
8466 

10928 
6852 

15298 
30694 

2898 
1647 
6795 
8218 
8218 

28614 
4864 

( 
7325 

12662 
944 

28618 
28615 

4294 
14751 
8275 
4458 
9809 
4267 

11758 
13770 

4 
10 
6 

10 
10 
10 
10 
11 
7 
4 

15 
9 
7 

12 
17 
6 
2 
8 
8 
8 

21 
6 
4 
1 

21 
21 

2 
12 
5 
8 
6 
6 

11 
13 

967 
229 
472 
229 
229 

411 
411 
534 
556 
967 

1314 
325 

1054 
1204 
866 
468 
98 

824 
981 
981 
275 
451 

1286 
1226 
275 
275 

1218 
48 

1159 
558 
749 
408 
800 
127 

14 
14 
12 

2 

125 
1259 
977 
609 

Kahn, Albert 
Kahn, Eugene S 
Kahuku Plantation Co 
Kaiser, Arthur 

13842 
10480 
19156 
1289 
9426 

19702 
22281 
6100 

14680 
12054 
2885 

Kaltcnbach 4 Stephens, Inc 1009 12 

762 
919 
665 
707 

14 
18 
16 
8 

1258 
767 
449 
635 

2 
8 

13 
2 

1827 
11884 
14619 

1525 

of discount, commission, and ezpenses 

Kampcr, Louis 
Kanawha City Co 
Kansas City Southern Ry. Co. et al. ' 
Kansas Milling Co 
Kansas Savings 4 Trust Co. et al. , administrators 

of estate of A. W. Shulthis, deceased 
Kargcs Hoisery Co 
K;trno-Slnith Co 
Karr, Edniund J 

t Estate tcx decision. 
s Estate taz decision; acquiescence relates to value of stock. 
s Acquiescence relates to deduction frotn income of amortization 

on bonds sold in prior years. 



AcgurzsczNczs — Continued. 

Board of Tax Appeals. 

Taxpayer. Docket 
No. 

Volume. Page. 

Kartman, Abe 
Kasco Mills, Inc 
Kass, Max and Jennie 
Katz k Besthoff, Ltd 
Kauai Railway Co. , Ltd 
Kaufman, E. R 
Kaufman, Mrs. E. R 
Kaufman, Ltd. , Harry S 

Kaufman, Samuel R. , estate of i 
Kaufman, Straus Co 
Eaufman, Una Libby, executrix r 

Kaufmann, Alfred D. , estate of r 

Eaufmann, Raymond M. , executor ' 
Eaweah I emon Co 
Kay, Wallace G 
Kay Manufacturing Co 

Kean, Hamilton F 
Keeler, Isaac P 
Keeler Brass Co 
Keeler Realty Co 
Keen, Herbert Ide 
Keenan, Katherine P ' 
Keener's Oil, Natural Gas 8c Fuel Co 
Keeney, Albert F s 

Keewis Realty Co. , Inc. s 

Keirn, F. D 
Kekaha Sugar Co. , Ltd 
Keller, Ida E. B 
Keller Mechanical Engineering Corporation 
Kelley, Harry P 
Kelley, Thomas F 
Kellogg Commission Co 
Kelly, Armin I . & 

administrator r 

Kelly, Daniel 
Kelly, H. J 
Kelly, Marie H. , estate of r 

Kelly, Mary L, estate of t 
Kelly, M. W. , estate of i 
Kelly, Oliver Warren, estate of t 
Kelly, T. Jeff, coexecutor r 

K elsey, S. R 
Kelso, Virginia 
E emp, J. A 
Kemper, Jackson B. , administrator 
Kenefjck, Nellie, executrix estate of William Kene- 

fick, deceased 
Eenefick, William, estate of 
Kennedy, D. J. , deceased, estate of t 
Kennedy et al. , Annie S. , executors r 

Kennedy, John T 
Eennington Co. , R. E 
Eennington Realty Co 
Kenny Bros. Co. , The 

& Estate tax decision. 
s Acquiescence in result only of decision. 
s Acquiescence relates to depreciation and obsolescence adjustments 

13244 
22355 

1259 
4707 

11101 
12811 
12812 
8154 

11845 
4698 
2649 
4698 

10907 
10907 
4583 

10102 

E 
26365 
33608 
10745 
6379 
6218 
6218 

22262 
6352 
7862 

21916 
10489 
2488 

15435 
291 

6741 
6891 
7036 
3945 
7092 
8365 
1796 

12394 
36157 
32971 
7092 

32971 
6082 
8351 

43981 
12198 

523 
523 

5244 
5244 

19785 
7836 

7834 
1530 

10 
15 

1 
5 

13 
9 
9 
5 
5 
2 
5 

11 
11 
5 

10 
18 
10 
8 
9 
9 

15 
7 
6 

17 
12 
4 

13 
2 
6 
9 
9 
6 
8 

10 
3 

15 
20 
18 
8 

18 
6 
9 

20 
14 

3 
3 

4 
16 

8 
1 

174 
359 

1115 
750 
686 

1180 
1180 
823 
31 

718 
31 

412 
412 
992 
534 
753 
97 

914 
293 
293 

1243 
1054 
263 
560 
383 

1240 
690 
494 
990 
832 
834 
771 

1193 
141 
257 
624 
713 

1049 
1193 
1049 
1068 
232 
875 
931 

659 
659 
330 
330 

1372 
1030 
1030 
1019 
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Kenosha Fruit Co 
Kensington Water Co 
Kentucky Electric Lamp Co 
Kentucky Land, Gas & Oil Co 
Kessler, George A. , estate of ' 
Ke ham H. 
Keystone National Bank of Pittsburgh, Pa 
Kier, R. L 

Kierulff, Thomas C 
Kieser & Son Co. , Inc. , F 
Kilby Car & Foundry Co 
Killian Co 

King, Ella Daly, executrix 
King, Robert C. , estate of 

King-Parker, Inc 
Kingsley, Louise 
Eingsion, George M 
Kington, Hammond L 
Kington, O. M 
Kington, W. W 
Kins, Abraham 
Kirk Coal Co 
Eirkendall, F. P. , estate of ' 
Kirkland Bros. & Co. , Inc 
Kissel, Caroline T z 

Kistler et al. , Florence L. , administrators ' 

Kistler, William F. , estate of z 

Kistler Land & Improvement Co. ' 
Klau, Van Pietersom, Dunlap, Inc 
Elauber Embroidery Works 
Eleeman Dry Goods Co 

Klein, Florence L. s 

Elein, Isadore 
Klemyer, George N 
Klinc, Henry, executor 
Kling, Mary Clark 
Klise, Elmer 
Elug & Smith Co 

410 
19018 
14337 
1473 
3182 

14531 
10805 
15985 
15986 
29006 
10990 
6931 

37377 
23937 
11968 
9942 
8283 
8283 
6729 
9695 
8315 

12288 
8392 
8216 
8409 
8217 
6760 
2879 
3094 
4482 

21?88 

( 

3?07 
11986 
18061 
3707 

11986 
18061 
12355 
6881 

12433 
2874 
4004 
4oo5 
6061 
6102 

10157 
10430 
30615 
16433 
1495 

11318 
5191 

2 
16 
14 

2 
3 
9 

13 
15 
15 
21 
15 

4 
20 
18 
8 
9 

10 
10 
10 
4 
6 

11 
8 
8 
8 
8 
3 
3 
7 
3 

15 

11 

11 

9 
9 

11 
2 

14 
20 
18 

1 
10 
18 

63 
630 
603 
838 

1207 
1208 
786 

1114 
1114 
254 
359 

1294 
80 

571 
475 
502 
698 
698 
308 

1253 
884 
296 
981 
981 
981 
981 

1348 
755 
771 
669 

1270 

979 

979 

671 
1335 
779 
369 

617 

1259 
934 
249 

1048 
1234 
966 

1 Estate tsx decision. 
s Acquiescence relates to deduction of fees paid to attorneys. 
s Acquiesceace relates to issue as to whether the iacome realized under agreemeats of December 14, 1918, 

is taxable ia proportionate amounts to the several petitioners or whether such proportionate amounts are 
taxable one-half to the petitioners and one-half to their respective wives. 

4 Acquiesconce relates to sll issues excepi, issue with respect, to question of allowaace of amortization in 
1918 of costs incun ed in 1919. 

s Acquigscence relates to all points of decision except that pertaining to the year 1919. 
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Knapp, Eittie A 
Knapp Bros. Co 
Knell, John 
Kniffin, Leonard 
Enoerschild, E. C 

Knowlton, Charles C. , estate of 

Knox, Chester B 
Knox et al. , Grace M. , executors estate of 

H. Knox 
Knox, Seymour H. , estate of 
Knoxville Brick Co 
Knutson Hardware Co 
Eobbe Co. , Inc. , Philip 
Koch k Co. , Inc. , Isse 
Koelle, William F. B 
Koen Bros. , Inc 
Koepffi, Joseph 0 
Kolynos Co 
Konigsberg, Nathan 
Konold, Barbara 
Kossar 4 Co. , Inc 
Kountze, Annie P 
Kountze, Luther, estate of 
Krauss, Alexander 
Ereipke, A. C 
Krieg Tanning Co 
Krueger Broughton Lumber Co. ' 
Erull, Francis 
Euhr et al. , Jurgen 
Euhr dt Sons, Jurgen 
Kunkel 4 Co. , Inc 
Kurtz, Max 

Kurtz, Robert 
Kurzman, Samuel 
Kyle, William J 

Seymour 

Knowlton, Isabelle Hammond, administratrix 

2775 
19430 
7420 
7959 

20508 
18884 
18885 
18886 
18887 
18888 
18884 
18885 
18886 
18887 
18888 
2441 

2936 
2936 
8844 
4384 
8308 
322 

6093 
712 

14006 
4130 
6016 
9670 

18400 
11878 
16898 
3611 

10716 
8818 

17130 
16985 
13436 
18486 
8519 

11411 
15960 

( 
11412 
15959 
10659 
16701 

) 
) 

7 
18 
12 
5 

16 

19 

19 

3 
3 

12 
5 
4 
1 
7 
1 

18 
4 
4 
9 

16 
17 
17 

5 
7 

18 
10 
12 
12 
8 

8 

8 
8 

15 

790 
1800 
1806 
1274 

68 

947 

1107 

148 
148 
481 

9 
668 
624 
917 
417 
784 
520 

1027 
1194 
952 
928 
956 
799 
777 

1081 
1270 
1096 
465 
465 
188 
679 

679 
412 

1247 

Lacey, Mrs. H. L 
Lackawanna Trust Co. et al. , executors s 
La Francaise Piece Dye Works 
Laing, John 
Lake, H. W 
Lam, J. W 
Lamb Lumber 4 Implement Co 
Lamborn, Arthur H 

& Acquiescence does not relate to issue involving respondent's mo 
not filed within CO-dsy period. 

s Zstate tsx decision. 

25156 
12368 
15068 
39944 
2010 
1323 

14242 
9346 

tion to dismi 

16 
11 
14 
22 

2 
8 
6 

18 
ss because p 

485 
1254 

71 
380 
585 
785 
429 
177 

etition was 
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Lambrecht, Richard G 
La Montagne's Sons, Inc. , E 
Lancaster Lens Co. ' 
Landreth Co. , E. A. ' 
Lang, John H 
Lang Broom Co 
Langdon, Harriet A 
Langenbach, Edward A 

Lanteri, Bernard P. , estate of s 
Larrowe Milling Co 
Larsh, D. L 
Lash Co. , Lee 
Lassen Lumber k Box Co 
Lassiter tee Co. , Robert G 
Latham, Helen, administratrix s 

Latham, J. H. , estate of s 
Lathrop tfs Co. , Inc. , C. P 
Laurens Trust Co 
Lautz Marble Corporation 
Law ffz Credit Co 
Lawler, R. B. , estate of 
Lawler, Mrs. R. B. , executrix 
Lawrence, A. M 
Lawson, John 
Lawson, W. H 
Leach, Mary W 
Leach, W. H 
Lee, Mrs. Jea, nne 
Lee, John C 
Lee, Matilda Holz 
Lee Co. , Wilson H 
Leflang, E. M. F 
Leggett, David G. , deceased, estate of ' 
Lehigh Building Corporation 
Lehigh Valley Coal Sales Co 
Lehmann et al. , Edward J. , trustees s 

Leichner tfs Jordan Co 
Leiter, Levi Z. , estate of 
Leighton Bros. Printing Co 
Leighton Supply Co 
Leland, Henry M 
Leland, Wilfred C 
Lembcke Co. , Inc. , Bernuth 
Lembeck, Gustav W 
Lenox Land Co 
Leon Iron Co 
Leonard, Arthur H 
Leonard, Charles M 

8366 
10610 
11608 
15835 
14370 
8281 
9842 
2131 
2567 
6420 

20202 
2788 

12621 
6190 
3481 

15882 
21479 
21479 
6608 
3930 
6674 
508 

19395 
19395 
18566 

2284 
4510 

( 
18416 
18690 
7800 
5985 
5984 
7676 

10911 
7809 
8847 
6607 

19751 
82187 

4867 
16617 
10329 
5744 
7768 
7769 
849 

4863 
1083 

14771 
3156 
8157 

10 
16 
10 
11 
15 
12 
9 
7 
2 
2 
9 

20 
3 
6 
6 
6 

16 
16 
16 
5 
3 
5 
5 

17 
17 
18 
2 

12 
16 
16 

6 
6 
6 

10 
6 
3 
7 

15 
21 

4 
15 
8 
7 
8 
8 
1 

16 
5 

14 
4 
4 

141 
896 

1153 
1 

655 
485 
39 

1142 
777 
199 

1020 
1065 
245 

1086 
165 
241 

1151 
48 
48 

879 
881 

1287 
57 

1083 
1083 
463 
747 

1076 
781 

1809 
1005 
1005 
1132 
283 

4 
193 
460 

1401 
664 
183 
414 

1006 
99 

974 
974 

1051 
250 

1206 
880 

1221 
1221 

tAcquiescence relates to issue whether invested capital fcr 1919 should be reduced on account of the 1918 
deficiency barred by the statute of limitations. 

s Acquiescence relates to all issues in both decisions except invested capital question in decision published 
in 11 B. T. A. , 1. 

s Estato tax decision. 
& Nonacquiescence notice in this case, published in Cumulative Bulletin IV-2, page 6, recalled. 
s Acquiescence does not relate to issue involving jurisdiction of Board. 
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Lesser Bros. Co 

Lester, George B 
Lester, Lucy C. , estate of 
Letts, Arthur, estate of 
Levelle, Anna L. Stark; executrix I 
L evin, N 
Levine, Hyman 
Levine Bros. Co. , Inc. s 

Levinstein, B. E. s 

Levy, Achille, estate of ' 
Levy et al. , Joseph P. , executors ' 
Levy, M. L 
Levy & Co. , Max 
Lewis, T. J 
Lewis Co. , Charles C 
Lewis-Hall Iron Works 
Lexington Realty Co 
Leydig, J. V 
L'Hommedieu & Sons Co. , Charles F 
Libby & Blouin, Ltd 
L''berman, Meyer 
Liberty Agency Co 
Liberty Iron Works 
Liberty Light & Power Co 
Lickumovitz, Morris 
Lidstone Co. , R. D 
Liebes, Helena, executrix I 
Liebes, Isaac, estate of I 
Liebes & Co. , H 
I. iebman-Swaney Realty Co 
Life Saving Devices Co 
Liggett, J. T 
Lihue Plantation Co. , Ltd 
Lilly, V. T 
Limbert, Charles P. , estate of 
Limbert Co. , Charles P 
Limroth, Charles W. , estate of 
Limroth et al. , Caroline V. , executors 
Lincoln, W P 

Lincoln Cotton Mills 

Lindlahr Sanitarium, Inc 
Lindsey-Long Coal & Lumber Co 
Linn, Gus 

Lisk Manufacturing Co. , Ltd. ' 

Lister, H. C 
I Estate tax decision. 
s Acquiescence relates to issues 3, 3, and 8 in decision. 
s Acquiescence does not relate to issue I of decision. 
3 Acquiescence relates to invested capital issue. 

24356 
28333 
6056 
5846 

10587 
6444 
7435 
6832 

25262 
20462 
20462 
29984 

3247 
9987 
9918 
3097 
4639 
7109 
5902 
7416 
2212 

6257 
4398 
3760 
6842 
4133 

29944 
29944 
14501 
8805 
2235 
3489 

38 
13790 
6725 

( 
6800 

12738 
42201 
42201 
24354 
14541 
17624 
30395 

1619 

( 
11279 
11669 
1935 

10031 
11438 
19050 
13732 

) 

) 

14 

4 
13 
8 
5 
8 
5 

19 
18 
18 
19 
3 

10 
16 
2 

12 
15 
6 
4 

3 
5 
6 
4 
4 
9 

20 
20 
15 
8 
2 
5 
2 

14 
9 
9 

22 
22 
19 

15 

4 
5 
4 

11 
15 
18 

139 

549 
74 

871 
1150 
892 
298 
689 
99 

. 337 
337 
605 
422 
536 
61 

788 
850 
124 
41 

910 
617 
778 
181 
155 

1181 
447 
731 
731 
149 
285 
308 
169 
740 
703 

24 

1390 
595 
595 
855 

680 

1245 
243 

76 
179 

1048 
699 
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Lister, James R 
Litaker, H. D 
Little, Theodore W 
Live Stock National Bank 
Livermore, Norman B 
Livermore k Co. , Norman B 
Livingston, Jefferson 
Lloyd, Augustine M 
Lloyd, Edward H 
Lloyd, William S 
Lobsenz, Jesse ' 
Locke, Thomas J 
Lockport Paper Co 
Locks and Canals on Merrimack 

of the 
Lockwood, R. H. , estate of 

Loeb, Carl M 

River, Proprietors 

Loeb, Julius 
Loetscher, Christian, estate of ' 
Loetscher et al. , John A. , executors s 

Loffland, J. M 
Loffland, T. S 
Loftis, J. M. and J. S. , administrators 
Loftis, S. T. A. , deceased, estate of 
Logan k Bryan e 
Lonergan, John E 
Long, David T 
Long, M. A 
Long Island Foundry Co. , Inc 
Loose, Ella C. , executrix 
Loose, Jacob L. , estate of 
Loper, H. T 
Lord, Elsie B 
Lord 4 Bushnell Co 
Lord Motor Car Co 
Loring et al. , Augustus P. , executors ' 
Loring, E 
Lorraine Turpentine Co. 4 

Los Angeles Cemetery Association 

Los Angeles Towel Service Co 
Los Angeles Trust k Savings Bank 
Loughborough, J. F 
Louisiana Jockey Club, Inc 
Louisville Veneer Mills 
Lovelace-Eubanks Lumber Co 
Loveland, Russell V 

t Acquiescence relates to first snd second issues of decision. 
r Estate tax decision; acquiescence relates to all issues, except thos 

commissions, attorneys' fees, snd miscellaneous administration expe 
' Estate tax decision. 
~ Acquiescence relates to issue S of decision. 

72109' — 31 — 4 

3411 
27273 
10699 
2467 
6423 

6424 
30142 
12091 
12092 
12093 
29788 
10616 
4872 

299 
3843 

14325 
14325 
13425 
13426 
7581 
7581 
4008 
6441 

20138 
7721 
2726 
8699 
8699 

10080 
17189 
10597 
12124 
4718 

39872 
12069 
34503 

293 
8866 

23391 
2818 
8746 

14654 
10180 
15235 
1926 

3 
19 
10 
7 

11 
11 
18 
15 
15 
15 
17 
8 
9 

1 
4 

14 
14 
10 
10 
6 
6 
4 
4 

17 
8 
2 

15 
15 
12 
9 
7 
5 

20 
15 
20 

2 

9 
6 

10 
13 
12 
10 
10 

475 
881 
11 

413 
428 
428 

1184 
82 
82 
82 
81 

534 
601 

242 
1269 

787 

787 
228 
228 

14 
14 

725 
725 

12 
1209 
584 
737 
464 
169 
169 
164 
80? 

86 
818 
440 

50 
423 
495 
665 
850 
361 
752 

1352 
1174 

95 

eductions for executors' e involving d 
uses. 
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Lovett, Joanna, executrix estate of Thomas J. 
Lovett 

Lovett, Thomas J. , deceased, estate of 
Lowell, Amy, estate of r 

Lowry, F. Hunt 
Lozier, Charlotte C. , estate of ' 
Lubell, Aaron D 
Lubell, Abraham P 
Lubell, Jacob J 
Lubell, Morris M 
Lubell, Samuel L 
Lucas, M 
Luce Furniture Co 
Lucker, Laurence H 
Lukins, F. W 
Lummus, J. E 
Lupton, J T 
Luton Mining Co. , Inc 
Lynch Construction Co 
Lynes, Emily A 
Lynes, Samuel 

Lyon & Billiard Co. , Inc 

2940 
2940 

39872 
11972 
7513 

26187 
26188 
26186 
26185 
26184 
12068 
6536 

36368 
2544 

31350 
31855 
13680 
3375 
7089 
7090 
7486 

11380 

3 
3 

20 
11 
7 

16 
16 
16 
16 
16 
13 
9 

21 
3 

21 
19 
12 
8 
7 
7 

192 
192 
440 
409 

1050 
996 
996 
996 
996 
996 
642 

1413 
93 

204 
79 

166 
720 
313 

1085 
1085 

126 

Mabel Elevator Co. s 

MacAdam & Foster, Inc 
MacDonald-Eaitchuck Printing Co 
Mackay, Milton A 
Mackenzie, R. J. , estate of ' 
Mackie, Josephine 
Mackintosh-H emphill Co 
MacMillan, H. R 
Macmillan Co. , The 
Mac Pherson, Virarren 

MacRae, Hugh 
Madison & Kedzie State Bank 
Macr, Mrs. W. N 
Macr, W. N 
Magee Furnace Co. ' 
Magill, Robert M 
Magnus, Mabee & Reynard, Inc 
Maguire Estate, Ltd. , John A 
Maine Dairy Co 
Maine Real Estate Title Co 
Maiscl, jr. , Nicholas J 
Mallinckrodt, sr. , Edward 4 

Mallinckrodt, sroo Ed!sard, estate of 
Mallinson & Co. , H. R 
Malone, Edwin B 
Malter, Maurice 
Mandel Bros 
Maney Milling Co 
Manierre, William R. , deceased, estate of 

1110 
10443 

279 
6833 

11141 
20936 
20640 
6602 
5240 

84673 

( 
4284 

19271 
1127 
7854 
7855 
5600 

22482 
119 

10890 
4675 

30151 
2422 
1750 

11032 
13719 
5225 

14502 
1977 
7704 
3106 

2 
8 
4 

11 
8 

19 
21 
14 

19 
9 
1 
7 
7 

11 
20 

1 
17 
4 

21 
2 
4 

14 
14 

5 
14 
4 

14 

517 
967 
996 
569 
740 
325. 

1259 
1367 
251 
651 
428 
922 

1256 
1256 
1216 
799 
907 
394 
375 

1395 
66 

1112 
328 

1124 
1226 
1208 
341 

1001 
108 

i Estate tax decision. 
i Nonacquiescence notice published in Cumulative Bulletin IV-2, page 6, recalleil. 
4 Acquiescence relates to second issue of decision. 
4 Acquiescence re!ates to first issue in decision. 
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Mann, P. L 
Manning, Charles N 
Manning & Co. , L. H 
Manomet Cranberry Co 
Manorial Development Corporation 
Mantle, Lee 
Manville Jenckes Co 
Mapel-Sterling Coal Co 

9123 
8111 

10230 
341 
611 

5808 
215 

82375 
14091 
14092 
82033 

1580 
2242 

544 
6208 

17780 
8799 

17646 
3858 

17646 
20287 
10806 
10875 
18912 
7182 
8797 

15884 
34364 
8419 

10453 
20808 

4574 
10979 
10617 
3001 
3341 

448 
289 

19803 
1496 

1378 
26507 
10032 
3861 

83191 
83192 
33194 
38198 

2116 
14551 
10853 
1822 

26776 

( 
18825 
37209 

3774 

Marble & Shattuck Chair Co 

Mather Paper Co. ' 
Matheson, William J 
Mathews, W. B 
Mathis Bros. Co 
Matthews, Bettie 
Matthews, jr. , Charles D 
Matthews, Edward C 
Matthews, Joseph L 
Mattlage, Charles Henry 
Maurcr Charles J. , estate of 
Maury Milling Co 
Maus, Anna R. and L. M 
Mayer, C. P 
Mayer, Henry, estate of 

Mayer's, Inc 
t Nonscttuiesceuce notice published in Cumulative Bulletin V-l, page 7, recslle 

Marigold Garden Co 
Marine Insurance Co, , Ltd 
Markenheim Co. , The 
Markle Alv n 
Markle (II), George B. , estate of 
Markle, jr. (III), George B 
Markel, sr. , George B. , estate of 

Markle, John, trustee 
Markowitz, Daniel S 
Marks, H. Benjamin 
Marks, Isaac 
Marks, Joseph D 
Marks, Wilson 
Marlboro Fertilizer Co 
Marlin Grocery Co 
Marqusee, Jack 
Marsh, J. W 
Marsh Fork Coal Co 
Marshall, Edward E 
Marshall & Spencer Co 
Martha Realty Co 
Martin, B. F 
Martin, Darwin D 
Maryott & Spencer Logging Co. et al 
Mason Cotton Mill Co 
Mason Machine Works Co 
Massachusetts Protective Association, Inc 
Massengale Advertising Agency 

8 
7 

10 
1 
1 

13 
4 

22 

6 
4 
1 

10 
10 
10 
10 
10 
10 
8 
7 
7 

14 
6 
8 

15 
18 
12 
11 
10 
7 

22 
12 
6 

10 
1 
8 

18 
2 

11 
3 

18 
13 
9 

21 
21 
21 
21 
3 

13 
10 
3 

16 
16 

221 
286 
633 
706 
575 
145 
765 
817 

657 

368 
867 

1240 
768 
768 
763 
768 
763 
763 

1100 
895 
895 
87 

729 
82 

1080 
597 

1376 
685 

1140 
454 
342 
267 
472 

1221 
449 
745 
810 
26 

978 
1 

674 
1133 
338 
96 
96 
96 
96 

242 
921 

1189 
566 

1239 
1164 
181 
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McAlester-Edwards Coal Co 
McBride, F. T. , estate of t 
McBride, Rose L. administratrix x 

McBryde Sugar Co. 
& 

Ltd 
McCabe Co. , M. J' 
McCahill, Eugene P. , administrator estate of Mary 

E. McCahill 
McCahill, Mary E. , estate of 
McCallum, J. H 
McCann Co. , Inc. , H. E 
McCarthy, John Francis, estate of 
McCarthy, Walter R. , executor 
McCarthy &k Sons, Inc. , John 
McCauley Co. 

& 
C. R 

McCloud, Charles A 
McColgan, Adelaide, administratrix ' 
McColgan, Daniel A. , estate of ' 
McConnell, E. H 

McCormick, sr. , John 
McCormick et al. , Robert H 
McCoy-Brandt Machinery Co 
McCreery, Henry F 
McCreery, Walter A. , estate of 
McCutcheon, Howard 

McDonald, J. H 
McDonald, Mary E. , executrix ' 
McDonald, Mrs. Lyde 
McDonald, Patrick J. estate of ' 
McDonnell, Edward J 
McDonnell, J. S 
McFetridge, Edward P 
McFetridge, Georgiana 
McFetridge, Martha G 
McGinnis, Bob H 
McGlynn, A. P 
McGowin-Foshee Lumber Co. ' 
McGrath, B. R 
McGrath Co. , William 
McIntosh, Richard E 
McIntosh Mills 
McKenna, James P 
McKinnon, L. E. , estate of 
McKnight, J. Hudson 
McKnight, R. C 
McLean, Caroline S 
McMichael, Morgan J 
McMillan Metal Co 
McMinnville Manufacturing Co 
McMullin, M. K. , estate of 
McNaghten et al. , Malcolm, executors 
NcNeill, Robert Ii. s 

McReynolds, Joseph 

4490 
4885 
4885 

11102 
21 

2547 
2547 

14311 
6578 

17334 
17334 

354 
1273 

20405 
3147 
3147 

( 
3211 

22235 
1880 
1605 

10733 
3557 

19247 

( 
24401 
25554 
25158 
3042 
9336 
3042 
6194 

13546 
11503 
11210 
11209 
6647 
4714 

10446 
495 

5317 
15199 
9832 

121 
2650 
4048 

10804 
1534 
2221 
3841 

38833 
8015 
5846 

17261 

( 
21189 
31121 

10 
8 
8 

13 
1 

2 
2 

14 
14 
14 
9 
9 
1 
1 

13 
10 
10 
6 

16 
1 
2 
8 
4 

18 
18 
16 
2 
9 
2 
4 
6 
9 
9 
9 
4 
4 

10 
6 

10 
16 
9 
1 
6 
3 

13 
4 

2 
19 
12 
13 
16 
17 

1368 
435 
435 
686 
57 

875 
875 
805 
234 
251 
525 
525 

1116 
937 
311 
958 
958 
116 
714 

1061 
430 
909 
967 
468 
834 
485 

1295 
1340 
1295 

49 
685 
766 
759 
763 
209 

1005 
961 

1089 
177 

1400 
301 
326 
412 

1060 
885 
487 
266 
797 
486 
425 
871 
479 
331 

& Estate tax deoision. 
e Acquiescence relates to third issue of decision. 
e Acquiescence relates to deduction of loss on account of worthless stock 
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McWilliams, J. W 
Mead et al. , William W. , executors 
Meade Cycle Co 
Meadow Fork Coal Co 
Mechanics Bank of Brooklyn 
Mechanics Realty Co. , Inc. , and Mechanics 

Co. of Pennsylvania 
Me eath Ida J g t 

Megeath, S. A 
Megeath, Samuel A 
Megeath et al. , George W 
Meinel, Edward, estate of ' 
Meinel, Ethel G. , executrix ' 
Meinhard, Carrie W 
Melick, J. J 
Melton, Alger 
Mepham, George S 
Mercantile Trust Co. executor s 

Mercer, John W 
Merchants Bank 4t Trust Co 
Merchants National Bank 
Merchants Transfer k Storage Co 
Merckens, August 
Meredith, E. T 
Meredith, G. W. , estate of 
Mereen-Johnson Machine Co 

Realty 

Merges 4 Co. , F 
Merillat, Charles H 
Merkle Broom Co 
'Merren K. E. ' 
Merrill Trust Co 
Mertz, Edward P 
Messenger Publishing Co 
Mesta Machine Co 
Metairie Cemetery Association 
Metal Crafters, Inc 
Metasap Chemical Co 
Metcalf, Edwin D. , estate of 
Metcalf, Morris 
Metro Pictures Corporation of New England ' 
Metro Pictures Film Exchange of Pennsylvania 
Metropolitan Laundry Co 
Metzger, L 
Metzger, William E 
Meurer Steel Barrel Co. , Inc 
Mexican Telegraph Co. s 

Meyer, Anton M 
Meyer, Herman A. , estate of 
Meyer k Bro. Co. F 
Meyers Machine Co. , Willard F 
Meyrowitz, Emil B 

( 
14977 
25979 

7228 
5756 
9770 
9755 

2851 
7119 
2815 
9248 
7118 
8098 
8098 
2100 
7628 
5699 
1981 
9528 
8233 

21728 
8179 

30906 
10108 

1540 
4478 
3531 

11640 
12438 
10594 
4953 

19847 
30151 

5695 
1569 
2841 
437 

19842 
18569 
18848 
25479 
4437 

747 
538 

9682 
85169 
7749 
9093 
5737 
1062 
5884 

35796 
3241 

15 
6 

10 
9 
9 

2 
5 
5 
5 
5 
6 
6 
3 
6 
7 
3 

18 
6 

21 
6 

17 
7 
2 
9 
5 

11 
9 
8 

18 
21 
5 
2 

12 
4 

15 
12 
13 
16 
11 

1 
2 
5 

21 
7 

10 
3 
4 
4 

18 
3 

829 
752 
887 
835 

170 
1274 
1274 
1274 
1274 
841 
841 
612 
70 

717 
549 
85 

564 
824 

1167 
290 
82 

290 
1874 
400 
444 

813 
1084 
156 

1395 
694 
30 

523 
903 
583 

1402 
236 
881 

1271 
721 

1062 
1230 
1271 

64 
218 

1829 
686 
481 

1069 
1327 

nsurance in 
c Cathedral, 

t Estate tsx decision. 
s Estate tax decision; acquiescence relates to issue regarding taxability of proceeds of 1Ue i 

excess of $40, 000 exemption snd issue ss to bequest of wbrks of srt to or ior the use of the Cstholi 
gt. Louis, Mo. ' Acquiescence in decision regarding promissory note and proceeds of on runs, 

s Acquiescence relates to issues involving oflicers' salaries and legal expenses. 
4 Acquiescenco relates to all issues except as to tentative tax. 
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Miami Beach Improvement Co 
Michel, George E 
Michigan Coin Lock Co 
Michigan Lithographing Co 
Michigan Trust Co. et al. , executors 
Mickel, Tom E 
Middleton Compress fk Warehouse Co 
Midland Coal Co 
Midland National Life Insurance Co 
Midland Relining Co 
Midland Valley R. R. Co. ' 
Midwest Hotel Co 
Miles Co. , W. C 
Millar, W. D 
Millard et al. , Everett L. , trustees 
Miller, Addison 
Miller, E. B 
Miller, Edward A 
Miller, G. A 
Miller, Jennie L. , executrix 
Miller, John L. , estate of 
Miller, Peter A 
Miller, Stanley R 
Miller, Daybill 5t Co 
Milliken, George W. , estate of s 

Milling Moore Mercantile Co 
Mills, Lucy M. , estate of s 
Milton, George F. , estate of s 

Milton, jr. , George F. , executor s 

Milwaukee Brass Manufacturing Co 

Milwaukee Woven Wire Works 
Miner k Frees Lumber Co 
Miner Lithographing Co. , E. C 
Minneapolis Sash k Door Co 
Minneapolis Syndicate 
Minnesota Cement Construction Co 
Mitchell Advertising Agency, Inc 
Mitchell Auto Co. , A. P 
Mitten, Robert 
Moberly Fuel 4 Transfer Co 
Moberly Oil Co 
Mobile Delivery Co 
Mobile River Saw Mill Co 
Mobile Towing k Wrecking Co 
Mogg Coal 4 Coke Co 
Moline Dispatch Publishing Co 
Monarch Cooperage Co 
Monarch Electric% Wire Co 
Monk, Henry 
Monroe Cotton Mills 
Monroe Furriture Co. , Ltd. , et al 

i Acquiescence relates to issues 2 and 3 of decision. 
s Estate tax decision. 

14869 
439 

4368 
1423 
6725 

440 
1125 

27 
28889 

1983 
25000 
2933 
3439 

10638 
840 

1596 
3465 

26342 
4469 
4397 
4397 

31389 
17002 
20267 
10123 
7560 
1028 

19224 
19224 

( 

3424 
13542 
21024 

8163 
10579 

468 
388 

10163 
6284 

10351 
7597 

10891 
27862 

3552 
7124 
8700 

( 
9080 

17824 
12408 
9235 

11590 
13405 
11396 
3310 
2543 

14 
5 
2 
1 
9 
5 
1 
1 

14 
2 
2 

19 
5 
5 

9 
5 
8 
7 

20 
6 

11 
11 
20 
12 
15 
7 
5 
8 

17 
17 

10 

16 
10 

1 
2 

18 
6 

10 
10 
11 
17 
3 
8 
8 

19 
10 
11 
13 
12 
9 
6 
2 

10 
979 

1314 
989 

24 
979 

1145 
311 
200 
292 
296 
423 
121 

625 
1404 
294 
726 
921 
379 
401 
854 
854 
230 
702 
13 

785 
1060 
1016 

380 
380 

936 

75 
521 
588 
505 

1303 
151 

1311 
1001 
731 

1242 
163 

1224 
368 
152 
588 
934 
929 
158 

16 
172 
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Montgomery, Lawrence J 
Moon, Annie 
Moon, O. L 
Moore, Anna H. , executrix ' 
Moore, Edward, estate of ' 
Moore, George A 
Moore, H. B 
Moore, L. C. s 

Moore, Tom (Fayette T. ) ' 
Moore, William, estate of ' 
Moore Stave Co. , Lucas E 
Moore & Scriver Co 
Moores, Harry C 
Moorhouse, Abraham, estate of 1 

Moorhouse et al. , Mary Elizabeth, administrators ' 
Moors, John F 
Mooyer, Christian, estate of ' 
Mooyer, Margaret A. , executrix estate of Christian 

Mooyer, deceased ' 
Moorefield and wife, W. H 
Moreland Co. , Thomas B 
Morgan, Claud 
Morgan, John 
Morgan, Walter G 

Morris, Homer P 
Morris, John T 
Morris & Bailey Steel Co 
Morris & Cummings Dredging Co 
Morrison Woolen Co 
Morrison-Merrill & Co 
Morsman, Edgar M. , estate of ' 
Morsman, jr. & 

Edgar M. , administrator 

Morton, A. D 
Mosby & Co. , Inc. , J. B 
Mosenthal, Philip J. , estate of 
Mosenthal, Walter J. , executor 
Maser & Wacker, Inc 
Mosher Manufacturing Co 
Mosier, M. H 
Mosler, Moses, estate of ' 
Mossberg Pressed Steel Corporation 

Mossman, Yarnelle & Co. ' 

Mountain Ice Co 
Mount Vernon Car Mfg. Co 
Mount Vernon National Bank 

28583 
8675 
8674 

10542 
40790 
14953 
3544 

( 
3709 

13907 
18273 
10542 
5146 

678 
4209 
5101 
5101 
1021 
3404 

3404 
5721 

18367 
6290 

10978 
3449 

6525 
16604 
9492 
9596 
9543 
4358 

32075 

( 
s 17660 
' 32075 

3559 
2781 
6994 
6994 
4475 
1886 
5304 

17895 
8757 
3269 

11076 

( 
11459 
20512 
14207 

237 

17 
6 
6 

13 
21 
14 
8 

11 
19 
13 
5 
2 
3 
8 
8 
1 
2 

2 
4 

16 
7 

10 
5 

15 
9 

10 
10 

2 
14 
13 
14 
6 
6 

12 
12 

7 
5 

16 
9 

17 
13 

2 

1308 
385 
385 
864 
279 

1185 
749 
979 
140 
864 

1211 
368 
301 
964 
964 
868 
723 

723 
394 
858 
495 

1138 
1035 
1273 
260 
205 
351 

8 
489 
108 
415 
108 

1295 
722 
365 
365 

1021 
187 
674 
762 

1161 

1246 
810 
581 

t Estate tax decision. 
~ Acquiescence relates to issue as to whifther the income realized under agreements of December. 14, 

1918, is taxable in proportionate amounts to the several petitioners or whether such proportionate amounts 
are taxablo one-half to the petitioners snd one-half to their respective wives. ' Acquiescence relates to deduction of expenditures for architect's services in 1920 snd 1921. 

s Estate tax decision; nonacquiescence notice published in Cumulative Bulletin VIII-1, page 87, re- 
called, in so far ss same relates to issue 2 of decision. ' Estate tax decisioa; nonacquiescence notice published in Cumulative Bulletin VIII — 1, page S7, recalled. 

s Acquiescence relates to issues decided adversely to the Commissioner, with the exceptioa of issues 
involving deduction of tentative taxes in determiaiag the earnings available for psymeat of dividends in 
1918 and 1919. 
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Moyse, Sidney G 
Mudd Motor Co. Ray F 
Mueller Metals Co 
Muir, James S 
Mullins, William H 
Multibestos Co 
Mumper, Hewlings 
Munger, L. S 
Munger, Trudie T 
Munn Hotel Co 
Munsey Trust Co. , trustee 
Munson, Carols W 
Munson, Edgar, executor 

Curtis, deceased 
Murchison National Bank 

estate of Harriet A. 

Murphy, J. E 
Murphy, Ray Slater, bene5ciary 
Murphy Transfer & Storage Co 
Musselman, C. H 
Musser, R. C 
Mutual Chemical Co. of America 
Mutual Cotton Mills Co 
Myer Thread Manufacturing Co. , Henry 

5967 
1192 
4395 
3648 

13917 
7598 

14053 
28479 
16897 
13819 
27766 
16562 

442 
608 

7137 
26472 
8191 

11554 
160 

4781 
10083 
16413 
3641 

4 
3 
3 
3 

14 
6 

13 
16 
16 
14 
17 
18 

3 
1 

9 
7 
1 
3 

12 
15 
2 

834 
629 
169 
165 
426 

1060 
977 
168 
168 
93 

927 
232 

185 
617 
610 
521 

1148 
41 

498 . 578 
247 
665 

Nabors Oil & Gas Co 
Nace, Bruce E 
Nahman, Alfred A 
Nartzik, Julius J. , estate of 
Nathan, Morris, estate of ' 
National Bank of Baltimore 
National Casket Co 
National Film Publicity Co 
National Gauge & Equipment Co 
National Grocer Co 
National Industrial Alcohol Co 
National Land Co 
National Oil Products Co 
National Piano Manufacturing Co. ' 
National Pipe & Foundry Co 
National Pneumatic Co 
National Sash & Door Co 
National Straw Works 
National Talking Machine Sales Corporation 
National Tea Co 
Naval Stores Equipment Co 
Nazareth Cement Co 
Neapolitan Ice Cream Co 
Needles Brooker Co. , Inc. , L 
Neill, James 
Neisler, C. E 
Nekonegan Paper Co 
Neuberger, Max and Rudolph 

f Estate tax decision. 
s Acquiescence does not relate to tentative tax issue. 

7962 
10578 
23145 
4316 

11448 
3844 

19982 
1807 

13413 
562 

4853 
11130 
13570 
3333 

20486 
32997 

3651 
5788 
5065 
5272 

23189 
13003 

2446 
11793 
41651 

9290 
11796 
21064 
3035 

7 
12 
21 
8 

12 
3 

16 
4 

14 
1 
7 

10 
12 
ll 
19 

5 
5 

16 
5 

17 
16 

4 
8 

21 
8 

18 
16 

1091 
104 
121 
685 
681 

1038 
1141 
118 
748 
688 

1241 
527 

1402 

46 

242 
637 
931 
463 
570 

1222 
938 

1121 
437 
390 
299 
184 

1000 
911 
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Neusteter Suit Co 
Nevins, Frank J 
Nevins, Frank J. , administrator 
Nevins, Thomas F. , estate of 
Newbold & Son Co. , R. S 
New Century Color Plate Co 

Newell, John T 
Newlyn Coal Co 
Newman, Lewis D 
Newman Theatre Co 
Newman, William C. ' 
Newmarket Co 
New Orleans Can Co 
New Orleans, Texas & Mexico Ry. Co. s 

News Leader Co 
Newton, H. E 
Newton, W. H 
Newton Cotton Mills 
New York Blower Co 
New York, Brooklyn & Manhattan Beach Ry. 
New York, Ontario & Western Ry. Co 
New York TalkiIIg Machine Co 
Niagara Searchlight Co. , Inc 
Nice Ball Bearing Co 
Nichols, A. M 
Nichols, John W. T. , estate of s 

Nichols et al. , George, executors s 

Nichols, Roy 
Nichols Contracting Co 
Nicholson, Allie E. , executrix ' 
Nickey, A. B. , estate of 

Nickey & Sons, A. B 

Nickey, S. M 
Nickey, W. E 
Nixon, Kate I 
Noell, Richard A 
Nokomis Cotton Mills 
Nolan, Claude 
Nolde & Horst Co. s 

Norfolk & Western Ry. Co 
North American Mortgage Co. ' 
North American Oil Consolidated ' 
North Iowa Brick & Tile Co 
North McAlester Coal Co 
North Street Trust 

Co 

4001 
3344 
3350 
3350 
5698 

10986 
24094 
41675 

9753 
19138 
3694 
6530 
1489 

11994 
400 

33675 
9626 
9627 

10731 
3861 
4945 

974 
12363 
9505 
2109 

12623 
9599 
9599 

24016 
13399 
24204 

1961 
1235 
1236 
1237 
1238 
1239 
1967 
1962 
1186 
3223 
4557 

27682 
9867 
3601 

15798 

( 
8714 

16107 
5655 
6831 

10545 

12 
12 
12 
7 

10 
17 
9 
9 
4 

10 
2 
7 
6 

18 
7 
7 

12 
9 
3 
1 

13 
10 

5 
15 
10 
10 
17 
15 
21 

3 

3 
3 
2 
3 
2 

16 
12 
3 

18 
12 
10 

5 
6 

477 
866 
869 
869 
471 

1032 
93 

835 
158 
390 
158 
537 

1175 
436 

1212 
1153 
1153 
176 
338 
606 

1172 
154 
922 
484 

1155 
919 
919 
580 
102 
795 
173 

173 

173 
173 
524 

1180 
1205 
1233 
417 
597 
418 

68 
1290 
200 
947 

1 Acquiescence does not relate to deduction of amount of bad debt ascertained to be worthless and 
charged oif in 1920. ' Acquiescence relates to second issue of decision. 

s Itevokes nonacquiescence published in Cumulative Bulletin VII-I, page 39. ' Estate tax decision. ' Acquiescence relates to third issue of decision. 
s Acquiescence relates to income from depreciated value af guilders. 
t Acquiescence relates ta determination of cost, snd value of oil properties and improvements thereon for 

invested capital and depletion purposes, and mathematical calculation of invested capitaL 
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Northeastern Oil & Gas Co 
Northern Hotel Co 
Northern Michigan Transportation Co 
Northern National Bank 
Northern Trust Co. et al. , executors 
Northern Trust Co. , executor ' 

Northwest Lumber Co 

Northwestern States Portland Cement Co. s 

Northwestern Yeast Co 
Northwood & Co. , H 
Norton et al. , Hiram S. , executors s 

Norton, James R. , estate of s 
Norvell, B. R 
Norvell, Mrs. B. R 
Norwood, Calef & Co 
Noyes, Charles R. , estate of ' 

3525 
2768 
3168 

16691 
4316 
7127 

10650 
15310 
5763 

10456 
1511 
5122 

19038 
19038 
7720 
7719 

9 
18486 

5 
3 

16 
8 
9 
9 

7 
5 
4 

16 
16 
6 
6 
1 

16 

332 
1099 
255 
608 
685 

96 
1111 

835 
232 
697 

1115 
1115 

56 
56 

261 
519 

Oates, Mrs. Orner J 
O' Brien et al. , Blanche, executors 
O' Brien Leather Finish Corporation, Joseph 
Ocean Accident & Guarantee Corporation, Ltd 
O' Connor & Co. , J. J 
Oconto Falls Motor Car Co 
O M Day, A 
O'Day Investment Co 
Oeltjen, C. G 
O'Hair, P. E. , estate of 
O'Hare, J. Frank 
Ohio & Big Sandy Coal Co. , trustees for 
Ohio Brass Co 
Ohio Grease Co 
Ohio Sheep & Wool Growers Association Co 
Oklahoma Operating Co 
Old Farmers Oil Co 

Olinger Highlanders, Inc 
Olir. ger Mortuary Association 
Olsen, John 
Olsen Water & Towing Co 
O'Meara, C. A 
O'Neal, Benjamin Paschal 
O' Neill, John, estate of s 
O' Neill, jr. , et al. , John J. , executors ' 
O' Neill Machine Co 
Oppenheimer, Leon 

8393 

( 
13042 
25747 
9630 
3114 
1060 

12471 
24581 
16632 
11643 
4184 

30377 
7888 

13600 
6023 

15149 
12660 
2824 
8718 
9622 
532 
532 

1460 
1908 
9822 

22421 
5185 
5185 
7922 
9977 

( 

3317 
14729 
15792 

1921. 

Opperman Coal Co 

of decision 

on 

I Estate tax decision; acquiescence relates to trusts of 1912, 1919, and ' Acquiescence relates to first, seoond, tlurd, fourth, and sixth issues 
s Estate tax decision. 
s Estate tax decisicn; acquiescence relates to issues 2 and 3 of decisi 
s Acquiescence does not relate to partnership issue. 

8 
10 
12 
8 
6 
1 

18 
20 
13 
11 
3 

12 
15 
17 

14 
17 
12 
15 
8 

6 
5 
1 

11 
18 

9 
7 

981 
682 

1195 
521 

1045 
1021 
840 
455 

1230 
608 

1039 
702 
273 

1199 
1207 
911 

1127 
203 
560 
826 
773 
773 
889 

1149 
101 

1036 
78 
78 

567 
1156 

1215 
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Oregon Brass Works 
Orlando Petroleum Co 
Orr, Benjamin H 
Orth, Prank L 
Ortseifen Adam ' 
Osage Steamship Co. , Ltd 
Osborne & Clark Lumber Co 
Ostrow, Samuel D 
Otis, James 
Otis Steel Co 
O' Toole, James J 
Ottolander, C. J. W 
Overland Knight Co. , Inc 
Overland Lumber Co 
Owen-Ames-Kimball Co 
Owen, Frank G. , estate of s 

Owen, Leila S. administratrix ' 
Owens Bottle 0o 
Oyster, jr. , George M. , estate of 
Ozark Mills, Inc 

P. 

Paauhau Sugar Plantation Co 
Pabst, Fridolin 
Pacific Baking Co 
Pacific Car & Equipment Co 
Pacific Coast Pipe Co. s 

Pacific Coast Redwood Co 

Pacific Door & Sash Co. ' 

Pacific Novelty Co 
Pacific Pipe & Supply Co 
Pacific Realty Corporation 
Pacific-Southwest Trust & Savings Banl-, adminis- 

trator ' 
Paducah & Illinois R. R. Co 
Paducah Water Co 
Paget, J. H 
Palais dc Modes 
Palmer, Earl M 
Palmer, J. C 
Pantazas, Charles 
Pantazas, James 
Pantlind Hotel Co. and Pantlind Building Co 
Par-a-Tex Oil Co. s 

Paris Cloak Suit & Millinery House 
Parish, S. 4 
Parish-Watson, M 

Parish-Watson & Co. , Inc 
Parisian, The 

10949 
20399 
28294 
5588 

12900 
3396 

10493 
14690 
4711 
7520 

19402 
4494 

19366 
3946 
1637 

19809 
19809 

1088 
7390 
4377 

3879 
2227 

84 
1093 
7961 
1847 

( 

14481 
18898 
21186 
8162 
1943 
4526 

20657 
3028 
6055 
4279 
5502 
5447 
1181 
3382 
8882 

18436 
13896 
5500 
9504 
4684 

4894 
583 

21 
11 
17 
9 

14 
8 
8 

12 
7 
6 

12 
5 

15 
2 
5 

18 
18 
8 
4 
6 

13 
6 
2 
2 

11 
5 

5 
2 
5 

18 
2 
5 
6 
5 
8 
1 
5 
5 
9 

18 
5 
9 
8 
2 
4 
2 

257 
101 
368 
249 

1403 
141 
382 
870 
882 
358 
769 
651 
870 
489 
921 
539 
539 

1197 
108 

1179 

500 
843 
891 
348 

1329 
428 

72 

1017 
870 

1223 

1314 
1001 
1067 
810 
189 
403 
882 
975 
975 
878 
540 
189 

1236 
840 
851 
605 
415 

1 Acquioscence relates only to deduction of contribution to church building fund. 
s Estate tax decision. 
' Acquiescence relates to issue 1 of decision. 
& Acquiescence in Board's finding as to value of certain machinery and equipment. 
s Acquiescence does not extend to that part of the Board's decision which purports to 

704(a) of the Revenue Act of 1928 is applicable to the case, 
hold that section 
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( 
7926 

16921 
2460 

14954 
41873 

5602 
14186 
8647 
8646 

38348 
3999 

12050 
14553 
29437 

6452 
1800 
6332 

14955 
20657 
12345 
8901 
3994 

13927 
13571 
13571 
9065 

19256 
9615 
5606 

16433 
16433 
11997 
12722 
15824 
16354 
25984 

( 

15823 
16355 
25986 

( 
15822 
16356 
25985 
29232 
16108 
12329 
12328 
9380 

14376 
5741 
9247 

21861 
10082 

15 
16 
6 

14 
19 
10 
14 
13 
13 
21 

8 
11 
18 
20 

7 
1 
4 

13 
18 
16 
7 

11 
10 
10 
12 
18 
13 
6 

18 
18 
10 
5 

106 
587 
719 

1185 
171 
854 

1185 
1239 
1239 

51 
448 

87 
429 
320 
318 

1081 
916 

1236 
1314 
716 
621 
950 
784 
732 
732 
781 

1081 
150 
450 
249 
249 
467 

1177 

Park Amusement Co 

Park Bros. & Rogers, Inc 
Parker, Arthur M. , estate of 
Parker, Edward L 
Parker, George S 
Parker, Helen Pitts 
Parker, Nora D 
Parker, W. D 
Parker Gravel Co 
Parker Wire Goods Co 

Parkersburg & Marietta Sand Co 
Parma Co 
Parris, William 
Parshall, William W 
Patapsco Ballast Co 
Patch, Bradford C 
Pate, Zebulon Vance 
Patterson, George F. , estate of ' 
Patterson, G. S 
Patterson, W. H 
Patterson Produce Co 
Pauli, Karl 
Paulson, Pedcr estate of 
Paulson et al. , William I. , executors 
Payne, Edwar~d W 
Peabody Coal Co 
Pearce et al. , Arthur P. , trustees 
Pearce, jr. , Charles F 
Pearl, Ben, estate of 
Pearl, Bernard, sole distributee 
Pearsall, Gilbert H 
Pearsall & Co. , Inc 

Peavy-Byrnes Lumber Co. ' 625 14 

14 

14 

Peavy-Moore Lumber Co. ' 625 

Peavy-Wilson Lumber Co. s 625 

345 
1008 
1089 
1089 
386 
103 
189 
442 

17 
648 

19 
16 
14 
14 
5 

10 
9 
7 

17 
11 

regard to Peavv-Wilson Lumber Co. and 

Peck, George H 
Peck & Hills Furniture Co. s 

Pederson, Hans 4 

Pederson, Marie ' 
Peebles et al. , W. S. , administrators ' 
Peerless Pacific Co 
Peninsula Shipbuilding Co 
Penn Chemical Works 
Penna, P. H 
Pennington-Geissler Co 

~ Estate tax decision. 
rAcquiescence does not relate to affiliation issue, except with 

Christie 4 Eastern Ry. Co. for 1917, 1918, and 1919. 
s Acquiescence does not relate to leasehold issue. 
s Acquiescence relates to issues (c), (d), and (e). 
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Perkins Manufacturing Co 

Permanent Loan and Savings Association 
Perry, E. G 
Perry, Mary R 
Perry, V. K 
Perry & Dorminey 
Perryman, J. R 
Persons, James H 
Peru Chair Works 

Peruna Co. s 

Petaluma & Santa Rosa R. 
Peters, John 
Peters Manufacturing Co 
Peterson Co. , George C 
Pevely Dairy Co 
Pfaif, Charles, estate of ' 

Phelps, B. M 

f, „s R. 

Phelps, Martha B. , executrix ' 
Phelps, William L. , estate of ' 
Phelps-Waters Co. ' 
Phillips, Edward S 
Phillips, George E. ' 
Phillips, John D. , estate of ' 
Phillips, Joseph Edward, executor ' 
Phillips, Joseph W. , estate of ' 
Phillips, Lee A 
Phillips, T. C 
Philmont Realty Co 

Philo Corporation, L. H 

Pennsylvania Co. for Insurances on Lives and 
Granting Annuities, executor under the will of 
Mary A. Britt, deceased 

Pennsylvania Co. for Insurances Ion Lives and 
Granting Annuities et al. , executors ' 

Pennsylvania Salt Manufacturing Co 

Peoples Ice & Cold Storage Co 
Peoples Trust Co. , trustees 
Perkins, B. F 
Perkins, Holten B 
Perkins Land & Lumber Co 

1904 

20263 
27199 
38453 
41691 
14365 
8472 
5152 
6851 

11363 
17041 
12741 
23894 
35148 
37930 

2268 
9023 

42492 
9022 

852 
2735 

3250 
3408 

( 
5102 

12333 
13830 
25276 
2091 
1266 
161 

31537 
14749 
21953 
28226 

4803 
4803 

19419 
2376 
6352 
6352 
6352 
6352 

29493 
12802 
11758 

( 

16673 
24755 
32327 

21 

18 

10 
10 
6 

14 

17 

2 
9 

20 
9 
1 

6 

5 
3 

11 
11 
16 

1 
1 
1 

21 

13 

6 
6 

15 
9 
7 
7 
7 
7 

20 
9 

11 

16 

48 

1148 

16 
1385 
781 
584 
528 

1345 

132 
796 
58 

796 
995 
311 
716 
29 

1180 
541 
895 

1198 
690 
385 
394 

1248 

648 
648 

1166 
1016 
1054 
1054 
1054 
1054 
438 
153 
800 

130 

ses for 1919. 
own bonds st less than 

transferee of W'isconsin 

capital purpo 
f taxpayer's 

rs Co. was s 

t Estate tsx decision. 
s Acquiescence relates to issue as to value of good will for invested 
s Acquiescence relates to that part of decision ss to the purchase o 

par which were held as sn investment. ' Acquiescence does not relate to issue as to whether Phelps-Wate 
Chemical Co, 
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Phipps, Henry C 

Phipps, John S 
Phoenix National Bank 
Phoenix Savings Bank & Trust Co 
Pickering, Loring 
Pickering, Rose C 

Pictorial Review Co. , The 

Piedmont Lumber Co 
Piedmont-Mount Airy Guano Co 
Pierce-Arrow Motor Car Co 
Pierson & Co 
Pike County Coal Corporation ' 
Pine, E. Frank 
Pine Bluff Compress & Warehouse Co 
Pine Ridge Mines Co 
Pinhorn, Richard, estate of s 

Pioneer Laundry Co 
Pittard, J. T 
Pitts, John L. , estate of s 

Pittsburgh & Bessemer Coal Co 

Pittsburgh Grinding Wheel Co 

Pittsburgh-Northern Coal Co 

Planters Nut & Chocolate Co 

Planz, Inc. , Theo 
Plaut & Co. , L. S 
Plumb, Ralph H 
Plunkett, Charles T 
Plunkett, Florence C 
Plunkett, Lyda F 
Plunkett, William C 
Plymouth Coal Mining Co 
Poel & Kelly, Inc 
Poinset Mills 
Polichroniades, Paul 
Pomeranz, Aaron 
Pomeranz, Abraham 
Pomeranz, Otto S 
Pomonis, Dennis 
Pomonis, Spiro 
Pond, D. H 
Poor's Publishing Co 
Pope, Arthur K 
Pope, Clarence E 
Pope, Mrs. Clarence E 
Pope Sanatorium Co 
Popular Dry Goods Co 
Popular Priced Tailoring Co 
Port Townsend & Puget Sound Ry. Co 
Post, James H 

t Acquiescence relates only to issue l in dec|sion. 
r Estate tax decision. 

26040 
33203 

( 
26038 
33204 
13149 
13149 
5908 
5840 

( 

4487 
6661 

11303 
12828 
8542 

898 
21340 
7189 

27573 
7989 
2208 
6388 
4739 
1804 

32385 
5626 
9004 
2558 

2837 

( 
8788 

10081 
7866 

16563 
3370 
3701 
3758 
3757 
3756 
400 co 

30916 
83 

1265 
11759 
11760 
11761 
3382 
3382 

14460 
17596 
6849 
2151 
2500 
4148 
2141 
9222 
2554 

12488 

) 

) 

19 

19 
14 
14 
5 
5 

5 

14 
8 
2 

12 
4 

16 
5 
5 
7 
5 
5 

19 
5 

2 

6 

7 
10 
15 

7 
8 
3 
3 
8 
3 

19 
1 
2 

11 
11 
11 

5 
5 

12 
14 
14 
3 
3 
4 
6 
8 
2 

12 

1293 

1293 
115 
115 
670 
670 

416 

778 
72 

896 
678 
625 
555 
938 
541 

1104 
821 
929 
288 

45 

712 
105 

173 
1158 

535 
295 

1265 
1265 
1265 
1265 
1023 
1317 

6 
1268 
50? 
507 
507 
975 
975 
865 

1389 
584 
595 
595 

1085 
78 

831 
857 
510 
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Poston, Clarence E. , estate of 
Poston et al. , Floyd E. , administrators 
Pottash, Harry 
Pottash, Max 
Pottash Bros 
Potter Farms, Inc 
Potts, Allen 

Potts Run Coal Co. ' 

Pound Hotel Co. , J. B 
Powel, Hope Ives, estate of ' 
Powel, T. I. Hare, executor s 

Powell Coal Co. ' 
Power, Charles B. and John M. , executors s 

Power, Thomas C. , estate of s 
Power & Bro. , T. C 
Pov;ers, Mary A. , executrix s 

Powers, Richard J. , estate of ' 
Potvcrs, Samuel L 
Powers & Mayer, Inc 
Powers & Mayer Manufacturing Co 
Pratt et al. , Emily J. , executrices ' 
Pratt, William B. , estate of 
Pratt & Letchworth Co 
Premier Oil Co 
Premier Packing Co 
Preston, Homer M 
Preston et al. , Homer M. , administrators 
Prestwood, F. M. , estate of 
Prestwood, N. J. , administrs, tor 
Preuss, Ella A. , executrix 
Preuss, Gustav A. , estate of 
Price, Samuel B 
Producers Fuel Co 
Prouty et al. , Anson V. , executor ' 
Prouty, C. C. , estate of s 

Pryor, Luke, estate of s 

Pugh, sr. , Mrs. John 
Pugh, jr. , J. C. , estate of 
Pugh, sr. , J. C. , estate of 
Pugh, jr. , Mrs. J. C 
Pugh, sr. , Mrs. J. C. , executrix 
Pugh, L. G 
Pugh, Mrs. L. G 
Pugh, O. L 
Pugh, Mrs. O. L 
Purcell, Annie L. , executrix 
Purcell, Joseph, estate of 
Purdy & Henderson Co 
Purity Oats Co 
Purity Oats Co. of Ds. venport 
Putnam Henrietta, deceased, estate of s 

Putney Mercantile Co. , L. B 
Putzcl, Henry V 

I Acquiescence in issue relating to value of coal in lands in ISCS. 
s Estate tax decision. 
I Acquiescence relates to all issues except jurisdiction issue. 

27350 
27350 
11992 
11991 
11990 
5928 

37414 

( 
26274 
30358 

5792 
9888 
9888 

11945 
10400 
10400 
3740 
5422 
5422 

11558 
6862 
6862 

25729 
8858 
4644 

( 
7996 

20629 
10192 
9816 
3896 
7755 
7755 
8737 
8737 

11764 
159 

2951 
2951 
9380 

17156 
17174 
17155 
17173 
17156 
17158 
1715? 
17153 
17154 
3838 
3838 
5198 
4364 
4365 
5273 
3195 
4053 

17 
17 
12 

12 
6 

20 

19 
13 
10 
10 
12 
11 
11 
6 
6 
6 

12 
6 
6 

18 
7 
7 

12 
12 
9 
7 
6 
6 

20 
20 
7 
1 
5 
5 
5 

17 

4 

4 
4 
4 
3 
3 
8 

921 
921 
190 
190 
190 
110 
573 

1 

943 
166 
166 
492 

1313 
1313 
835 
633 
633 
702 
329 
329 
377 
621 
492 
322 
637 
645 
414 

1116 
1116 
447 
447 

1237 
202 
107 
107 
386 

429 

967 
967 
70 

585 
585 
823 
836 
787 
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Quadrica Manufacturing Co 
uealy, P. J 

Queen City Printing Co 
Quilp Gold Mining Co 

2814 
7196 
6985 

16400 

2 
6 
6 

21 

1119 
419 
521 
375 

Radel Co. , John J 
Radin, Etta, administrs, trix 
Radin, Samuel, estate of 
Rainbow Royalty Co 
Raiss, Albert 

Raiss, Carl 

Raleigh Smokeless Fuel Co 
Ramming, R. W 
Randolph Hotel Co 
Ranier Grand Co 
Rankin, B. Kirk 1 

Ransom, Inc. , Stephen 

Rapid Transit Land Sales Co 

Rauh & Sons Fertilizer Co. , E. s 

Ravlin Corporation 
Ravner, William 
Ray, Ps, ul B 
Raymond-Hadley Corporation 
Rayville Coal Co 
Read Phosphate Co 
Real Estate & Trust Co. et al. , executors estate 

of George W. Milliken s 

Realty Associates, as syndicate manager 
Realty Sales Co 
Redlands Security Co 
Reed, F. M 
Reed, I eila H 
Rees, A. F 
Reese Drilling Co 
Regal Shoe Co 
Rehm, Oscar E 
Reichcnback, Harry L 
Reinhardt L'laine R 
Reinhart, patrick D 
Reisner Mfg. Co. , W. H 
Reizenstein, Louis trustee 
Reizenstein Trust Estate, Rosa 
Renaker, V. B 
Renard, Louis, estate of s 

Renard, Wallace, executor s 
Renfro, E. T 
Renfro, Mrs. Inez C 

r Acquiescence in issue relative to deduction of wages and expenses s Acquiescence rels, tes to issue 1 of decision. 
s Zstate tax decision. 

5576 
8175 
8175 
3619 

33908 
37955 
33909 
37956 

7767 
5983 
1580 
4236 

26191 
41046 

7904 

37850 
45662 
10720 
45481 

8284 
41543 

5128 
38992 
10238 

) 
) 

) 

5 
8 
8 
3 

21 

21 
6 
6 
6 

11 
17 

9 

20 

12 
19 
10 
20 

4 
20 
13 

10123 
27921 
18145 
5703 
6776 
5110 

41138 
2(009 

784 
20633 
2015 
994 

16702 
12436 
8146 
8146 

13120 
35444 
35444 
6138 
6138 

7 
17 
10 
5 
6 
8 

21 
18 

1 
21 

1 
2 

15 
13 
9 
9 

12 
21 
21 
8 
8 

of expert pressman in 192Z 

250 
1077 
1077 

71 
593 

593 
381 
188 
368 
520 

1301 

120 

608 
468 

1112 
698 
453 
889 
525 

39 

785 
1173 
1217 
956 

1140 
670 
698 
816 
896 
243 

1026 
19 

1247 
841 

1184 
1184 

51 
1350 
1350 
1295 
1295 
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Reserve Loan Life Insurance Co. ' 

Reserve Natural Gas Co. of Louisiana 

Retailers Fire Insurance Co 
Retlaw Mines Co 
Rex Machinery & Supply Co 
Re nolds J. D V 1 

Reynolds, J. E 
Rhodes, Brownson k Kampman, Inc 
Ribbon Cliff Fruit Co 
Rice tfx Fielding, Inc 
Rich and wife, C. R 

Richland County Building and Loan Association 

Richmond Hosiery Mills 

Richmond Mica Co. , Inc 
Rickard, George L 
Ricker George 1 e geA 
Ricks W. R 1 

Riffel, Henry 
Riggs, Leon C. , estate of, Laeey L. Bogart, adminis- 

trator 
Rigsby, G. D 
Rike, Frederick H 
Riker, jr. , Samuel, executor 
Ringler ri'c Co. , George 
Rio Electric Co 
Riter, Joseph 
River ti'x Rail Storage Co 
Riverview State Bank 
Roach Studios, Hal E 
Roanoke Mills Co. ' 
Robert Treat Hotel Co 
Roberts, B. S 
Roberts, Frances A. , estate of 
Roberts, H. H 
Roberts Co. , U. N 
Roberts, Vincent G 
Robertson, Charles E 
Robertson, Harry F 
Robertson, J. E 
Robertson, James L 
Robinson, Andrew P 
Robinson Co. , A. M. ' 
Robinson, F. M. , estate of 
Robinson Shows Co. , John 
Rock Island Sash tk Door Works 

21489 
29554 
32965 

8704 
9006 

14185 
17707 
3733 
2208 
1791. 
7829 

25575 
894 

12387 
5219 
2828 

19420 
21259 
38675 
8703 
7768 

13065 
15606 
6817 

12803 
3576 

1932 
5599 

24335 
7102 
3565 

12756 
14892 
1283 

11180 
29227 
23221 
20985 

5344 
17698 
9579 
1270 
5344 
595 

5436 
17227 
84709 
14924 
5652 
6341 

13893 
7258 

) 
18 

12 

15 
3 
5 
3 

10 
17 
2 

12 
8 
6 

) 
6 

13 
15 
10 
12 
3 

2 
6 

18 
6 

10 
9 

13 
1 

12 
20 
18 
20 

7 
10 
9 

7 
1 
5 

18 
20 
12 
5 
4 

12 
18 

359 

219 

951 
1186 
541 
182 
651 
693 
194 

18 
1080 
822 

1247 
915 
816 
ll 

1881 
436 

668 
194 
149 
890 

1134 
1332 

57 
1098 
1261 
917 
474 
968 

1162 
763 
376 

1176 
1162 
501 
748 
550 
112 

1195 
1217 

47 
806 
635 

t Acquiescence in so far as decision holds that petitioner is entitled to a deduction in the amount of 4 per 
cent of the mean of the reserve funds required by faw snd held nt the beginning nnd end of the taxable years 
undiminished by the amount of exempt interest. 

r Acquiescence relates to claim for paid-in surplus; depreciation prior to August 31, 1916; snd deprecia- 
tion during sscnl years ended August 31, 1917, 1918, 1920t snd 1921. 

s Acquiescence relates to issues 2, 3, 4, 3, and 6 in decision. 

72109' — 31 — 5 
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Roos, Moritz 

Roper, Elisha 
Roper, Mrs. Elisha 
Rose Co. , Edward 
Rosenthal, Benjamin J 
Rosenthal, Hannah S 
Rosenwald k Weil, Inc 
Roshek Bros. Co. 4 Roshek Realty 
Roslyn Fuel Co. s 

Ross Co. , Inc. , F. J 
Ross, James, estate of f 

Ross-Spiller Glove Co 
Rosser, Luther Z. , estate of ' 
Roth, Charles F. , estate of 

Roth, W. A 

Roth Hotel Co 
Roth Shoe Co. , Whitney 

Rottenberg, Samuel 

Rouse, Hempstone k Co. , Inc. ' 
Rowe, Henry C 
Rowe, John J 
Rowe, M. D. s 

0 C 

Rockford Brick 4s Tile Co 
Rockford Malleable Iron Works 
Rockwell Manufacturing Co 
Rodefer Oil Co. , David 
Roden Coal Co 
Roe, Charles F. , estate of ' 

Roebling, Karl G. , estate of 
Roesch, William V 
Roessel k Co. , Ltd. , Louis 
Rogers, Clinton, estate of ' 
Rogers, C. Marshall 
Rogers, Katie 
Rogers, Noah C. , executor ' 
Rogers, R. M 

Rogers, Robert C 
Rogers, Rochester H. , executor ' 
Rogers, T. J. and Victoria V 
Rolfe, Willard G, , executor s 

Rollo, Louis C 
Rolnick, Liliie 
Rolnick, Nathan 
Romayor Gravel Co 
Romberger et al. , Georgianna M. , executors ' 
Romberger, Henry A. , estate of ' 
Rome Wire Co 

8873 
2451 

29672 
10184 
7915 

11080 
/ 13042 - 
l. 25747 

2551 
1009 

41289 
22484 
10848 
25964 
10842 

I 18581 
\ 24740 

41239 
15536 
18486 
22477 
85886 
85825 

7532 
41184 
41184 

8759 
8079 
4060 
8642 
8648 
2092 
990 
991 

8596 
1844 
9074 

22072 
7281 
8690 

10212 
2161 
1508 

87855 
45065 

542 
89 

38720 
41165 

7678 
10987 
18216 
3067 
9063 

4 
2 

19 
11 
5 

14 
10 
12 
7 
2 

21 
20 

7 
17 
7 

12 
21 
15 
16 
20 
20 

21 
8 
8 
7 
7 
2 
2 
2 

11 
2 

16 

7 
8 

10 
8 
8 

22 

I 
I 

20 

7 
19 
2 
7 

818 
817 
277 
782 
654 
812 
682 

1195 
298 

1141 
1124 
799 
711 
570 
711 
816 

1124 
688 
519 
799 
989 
989 
828 
198 
198 
369 
787 

1112 
1112 
341 

19 
19 

921 
260 

285 

196 
698 

1840 
809 
868 
587 

1111 
458 
589 

1018 
906 

1159 
903 

& Estate tax decision. ' Estate tax decision; acquiescence relates to issues 2 and 3 of decision. 
s Acquiescence relates to tentative tsx issue. 
s A. cquiescence relates to issue concernmg opening inventory at December 1, 1917. 
s Acquiescence relates to first issue of decision. 
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Taxpayer. 
Docket 

No. 

Board of Tax Appcan. 

Volume. Page. 

Rowe, 
Royal 
Royal 
Royal 

Mrs. M. D. ' 
Collieries Co. , The 
Fuel Co 
Wet Wash Laundry, Inc 

Rubens & Co. , Charles 

Rubenstein, Gertrude G. , executrix ' 
Rubenstein, Louis, estate of' 
Rub-No-More Co 
Rucker B. J 
Rucker, W. J 
Ruckman Coal Co 
Rudol h E. L 
Rudolph Co. , Inc. , M. J 
Rudol h T. p &T. T- 
Ruf, Frank A. , estate of' 
Ruos, H. D 
Ruprecht Charles C 
Russell, Charles H. , estate of 
Russell, Mary I. B. , estate of 
Russell Milling Co 
Russell Wheel & Foundry Co 
Ruud Manufacturing Co 
Ryan C 
Rx. an, John C. , estate of 
Ryan, Kate C. , executrix 
Rye Beach Pleasure Park Co. , Inc 
Ryman, B. A. , estate of 
Ryman, Nancy J 

9064 
233 

9386 
11481 
5736 
6356 

12569 
3795 
3795 

57 
2928 
2929 
4277 
4571 
2069 
4570 
9528 
9119 

22638 
24312 
11250 

183 
2029 

16278 
54 

1986 
1986 

13108 
1706 
1705 

7 
1 
8 

14 

10 
10 

1 
9 
9 
5 
6 
4 
6 

13 
13 
16 
11 
13 

1 
3 

15 
2 
2 
2 
6 
5 
5 

903 
369 
741 
470 

626 

864 
864 
228 
921 
921 
534 
265 
476 
265 

85 
240 
919 
947 
850 
194 

1168 
819 
764 

1130 
1130 
1373 
1288 
1288 

St. Clair Guaranty & Title Co 
St. Louis Mallea, ble Casting Co. 4 

St. Louis Screw Co 
St. Louis Union Trust Co. , executor 
Sachs, Charles H 
Sackett, A. T 
Saddler, John E 
Safe Guard Check Writer Corporation 
Sakowitz, Louis 
Salrnorr, George H 
Salmon, Walter J 
Salomon, Leon 
Sample Hat Stores Co. , Inc 
Satnpsou, William C 
Sanborn, Fred C. s 

Sanborn Bros. , successors, etc 
Sand Springs Horne 

7578 
5490 

15168 
2077 

11032 
7561 
7577 
3796 

11451 
10807 
5733 
3115 
3725 

12231 
6042 

204 
40963 
11082 
4871 

8 
9 
2 

14 
6 
4 
2 

10 
7 
3 
3 

8 
13 

1 
19 
14 
6 

688 
110 
649 
323 

68 
1074 
1305 
1262 
267 
838 
723 

1109 
979 

1366 
73 

495 
1059 

198 
r Acquiescence relates to first issue of decision. 
4 Estate tsx decision. 
4 Estate tsx decision; acquiescence relates to issue regardir&g taxability of proceeds of life insurance in 

excess of $40, 000 exemption and issue ss to bequest of works of art to or (or the use of the Catholic Cathedral, 
St. 1 ouis, Mo. 

' Acquiescence does not relate to issue involving "tentative tax" adjustment. 
4 Nonncquiescence published in Cumulative Bulletin 1X-2, 82, &vithdrs&vn. SceI. T. 2&6&, on page", 10. 
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No. 
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Volume. Page. 

Saner-Ragley Lumber Co 
San Francisco Lumber Co 
Sanford Cotton Mills 
Sanger, Elias A. , estate of 
Santa Maria Gas Co 
Sargent, Marjorie L 
Saul, Maurice B 

Savannah River Lumber Co. et al. ' 

Savannah Ship Chandlery & Supply Co 
Savinar Co. , Inc 
Sawyer Milling Co 
Sayre Stamping Co 
Scaife, William B. , estate of 
Scales, H. L. ' 
Schatzinger, Bernhard, estate of ' 
Schatzinger, Ssbina, executrix 2 

Scheer, Abraham 
Scheuer, Herman, estate of s 

Schick, Andrew, deceased, estate of 
Schiff, Benjamin J 
Schilling Grain Co 
Schlemmer & Graber Co. , The 
Schlesinger, Armin A 
Schlett, Adolph 
Schlossberg, Edwin 
Schmick, Wilson E 
Schmid, John A 
Schmidlapp Fund, Charlotte R 
Schmidt, Edward A 
Schmidt, Edward A. , trustee 
Schmidt, Edward C 
Schmidt, Frederick W 
Schmidt, II, Frederick W 
Schmidt & Sons, Inc. , C 
Schoellkopf, Walter H 
Schoenheit et al. , William, executors 

Schoheld„John H 
Sehroll, WiUiam H 
Sehroth, Joseph, estate of s 

Schroth, Julia Anna, executrix s 

Schubert, Andrew H 
Sehulein Co. , S 
Schultze, J. William 
Schulz, A; J. , estate of s 

Schulz, Emma Jane, executrix 2 

Schulz Baking Co 
Schwarzler Co. , A. J 
Sehwing, Samuel P. , estate of 2 

Schwinn, Ignaz 
Scott, John 
Scott, Shelby D 
Scoville, George S 

1 Acquiescence relates to afnlistion for 1917 snd inclusion of Savanna 
group for 1918-192L 

t Estate tsx decision. 

3 
10 
14 
8 

10 

13 

14 

13 
9 

17 
2 
1 

10 
12 
12 
11 
9 
3 
3 
8 
2 

11 
7 
2 
3 

10 
20 
21 
21 
21 
21 
21 
21 

14 
19 
20 

5 
5 
4 

20 
18 
7 
7 
3 
3 
3 
9 
6 
9 
2 

431 
10643 
12813 
6981 

11507 
3678 

14067 
14354 
16130 
26936 
14805 
3624 

20924 
3040 
391 

11408 
11383 
11383 
10857 
4621 
3659 
4742 
5939 
1422 

13728 
10016 
2006 
1971. 

11714 
36836 
43991 
43990 
43994 
43989 
43992 
43988 

6212 
9857 
9858 

34036 
25776 
3914 
3914 
6667 

34828 
21581 

5686 
5686 
2074 

667 
3633 
8441 

10418 
6180 
2443 

927 
1242 
1210 
107 

14 12 
298 
705 

958 
465 
NO 
N6 
338 

1024 
1353 
1353 
836 
486 

1026 
640 

1048 
823 
601 
150 
683 

1141 
1152 

88 
1400 
1400 
1400 
1400 
1400 
1400 
1032 

33 
234 

1027 
326 
326 
35 

264 
444 
900 
900 
470 
535 
697 

1304 
761 

1219 
813 

ohdated h River Lumber Co. in cons 
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Volume. Page. 

Scranton Electric Co. ' 
Scripps et al. , William E. , trustees under declaration 

of trust executed by James E. Scripps 
Seaboard Mills, Inc. (Fleitmann & Co. , Inc. , suc- 

cessor) 

Secor Hotel Co 

Securities Investing Fund, Inc 
Security Trust & Savings Bank, trustee ' 
Security Trust Co. , executor ' 
Seligman, George W. , executor 
Seligman, Isaac N. estate of 
Sells Floto Circus 0o 
Sehvvn Operating Corporation 
Seneca Coal Mining Co 
Sentinel Publishing Co 
Serrien, Anna, executrix -' 

Serrien, John, estttte of ' 
Service Recorder Co. , The 
Seven Nineteen Fifth Avenue Co 
Severa Co. , W. F 
Sevier, Marion Shaiuwald s 
Shaffer, John C 
Shainwal, Marion D. ' 
Shamokin Valley & Pottsville R. R. Co 
Shanley & Furness, Inc 
Sharpe, Mary A. ' 
Sharpe, Richard 
Sharp, W. Z 
Shaw, A. W 
Shaw, Caroline J. , executrix 
Shaw, Guthrie, executor 
Shaw, James G. , jr. , estate of 
Shaw, R. S. , estate of 
Shawver Co. , W. F 
Sheakley & Kennedy Bros 
Sheane Auto Co. , W. %' 
Sheen, Jessie G 
Sheet Metal Construction Co. , Inc 
Sheffield Dentifrice Co. ' 
Sheldon Manufacturing Co. , H 
Shelton et al. , Charles B. , executors s 

Shepard, Stuart G 
Sheridan Meat Co 
Sheridan, Thomas F 
Sherman Stalter Co 
Sherrod, Archibald 
Sherrod, Henry Lambert 
Sherwood, John W 
Shiiler Oil Mill & Manufacturing Co 
Shipowners & Merchants Tugboat Co 
Shope Brick Co 

17872 

434 

5499 

5024 
224 

10804 
6720 
9758 
9758 

13964 
4851 
1049 
5712 
8886 
8886 
2201 
6031 
1?02 

14410 
1072 

14410 
4944 

26029 
17127 
17126 
10598 
15612 
26804 
9644 
9644 

26804 
34252 

6282 
5187 

543 
5089 

11S14 
12836 
2161 

17132 
5493 

13698 
4313 

22257 
22258 

7748 
2875 
3955 
6531 

15 

5 

7 
1 

11 
4 

10 
10 
12 
5 
2 
8 
7 
7 
2 
5 
8 

14 
9 

14 
3 

21 
17 
17 
8 

13 
21 
9 
9 

21 
20 

7 
9 
6 
3 

13 
13 
3 

15 
10 
4 
4 

16 
16 
8 

11 
4 
5 

49 l. 

575 
158 
279 
883 
983 
840 
840 
806 
?23 
513 
325 

1129 
1129 

96 
565 
664 
709 
504 
709 
604 
146 
135 
135 
399 
716 
400 
459 
459 
400 
723 

1156 
1317 

114 
461 
877 

1296 
809 
627 
211 

1299 
23 

622 
622 
103 
805 
403 

1042 
~ Acquiescence relates to all issues escept n%1intion with American Qns d-. Electric Co. 
r Estate tas decision. 
s Acquiescence relates to issue as to whether certain income accruing to estate af petitioner's father was 

tssablo income to petitioner. 
~ Acquiescence in so far ns decision relates to reduction of distributable revolts income to sn amount. 

equal to that found for each of the other two petitioner. . 
& Acquiescence relates to allocation of tax in can. 'olidated n turn. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Shorb, Louise Glassell 
Shotter, S. O. and Isabel, executors 
Shotter, S. P. , deceased, estate of 
Shreveport Cresoting Co. , Inc 
Shulthis, A. W. , deceased, estate of 
Shure Co. , N 
Shutter, Marion D 
Shuttleworth, Wollny Co. , Inc 
Sibley et al. , John R. , executors 
Sibley, Rufus A. , estate of 
Sickles, Mrs. A 
Siegel, Eugene, executor I 
Siegel, Jacob, estate of ' 
Silk, Mrs. W. % 
Silk, W. W 
Sillix, Mrs. S. A 
Silver k Co. , Inc. , William 
Silverman, Alexander 
Simmons Co 
Simon, H. S 
Simon, Kate M 
Simonds Co. , C. H 
Simons, jr. , and wife, James A 

Simons Brick Co. ' 

Sinsheimer, Sidney W 
Sioux City Stock Yards Co. ' 
Skinker et al. , Isabella N. , executrices' 
Skinker, Thomas K. , estate of 4 

Skinner, Frederika 
Slater, Chas. W 
Slater, H. N. , trust 
Slattery, Stephen J 
S. 4 L. Building Corporation 
Sline, John T 
Smith, Bert K 
Smith, Mrs. Bert K 
Smith, Burns Lyman 
Smith, Mrs. D. Sydney s 

Smith, Francis E 
Smith, Harry A. , executor ' 
Smith, Harry A. P 
Smith, jr. , Mark 
Smith, Theodore H 
Smith, Walter T 
Smith Corporation, Robert 
Smith Insurance Service, Inc 
Smith & Son Co. , Lee S 
Smith Machine Co. , H. B 
Smythe, Ernest E. , estate of 
Snitzler-Warner Co 

32219 
3134 
3134 

17777 
1827 
3655 
1316 
1362 

24921 
24921 
10430 
18879 
18879 
10864 
10864 
25171 

9708 
10389 

1927 
4912 
9993 

267 
5329 

( 

13973 
24509 
27247 
11068 
12228 
20210 
11155 
11155 
41568 
4134 
8191 
9312 

36950 
67M 
5329 
5329 

25149 
3262 
1020 
3098 
25M 

20942 
1054 
4841 

31639 
10901 
3328 
7519 

12198 
12964 
19220 

22 
2 
2 

12 
2 
4 
2 
5 

16 
16 
14 
19 
19 
7 
7 

16 
10 
6 
8 
4 

10 
1 
5 

14 

7 
21 
13 
13 
oil 

5 
9 
9 

19 
9 
5 
5 

19 
4 
1 
6 
7 

19 
9 
4 

21 
9 
3 
7 

14 

644 
912 
912 
247 

1253 
1181 

23 
76 

915 
915 

1259 
683 
683 

1256 
1256 
485 

1328 
1329 
631 

1078 
1186 
105 
480 

878 

1099 
973 
846 
846 
491 
804 
521 

1123 
788 

1222 
480 
480 
809 
385 
868 
341 
293 
325 
57 

397 
1400 
284 
343 
525 
931 
342 

in leasehold by decedent 
i Estate tax decision; acquiescence in Board's ending that transfer of a certa 

vras not made to take effect in possession or enjoyment at or after death. 
s Acquiescence does not relate to contribution to the All Veer Club. 
s Acquiescence relates to issue 4 of decision. 
s Estate tax decision. 
s Revokes nonacquiescence published in Cumulative Bulletin VI-I at page S 
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Taxpayer. Docket 
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Volume. Page. 

iSnow, Francis S 
Snyder, William J 
Solfisburg, Louise K 
Solof, J. W 
Solomon Harry 
Somers Cumber Co 
Sonenblick, David 
Sonora Bank & Trust Co 
Sooy, Charles H 
South Chicago Drug Co 
South Euclid Savings & Loan Co 
Southack, Augusta G. , estate of 

Southeastern Express Co. ' 

Southern Amusement Co. , Inc 
Southern Feed Co 
Southern Press Cloth Mfg. Co 
Southern Sand & Gravel Co. , Inc 
Southern Tire & Rubber Co 
Spalding, Katherine A 
Spang-Chalfant & Co. , Inc 
Speizer, Lena 
Spencer, Frank A 
Spencer, Mary R 
Spencer Lumber Co. et al. , A. B 
Sphar Brick Co 
Spofford, Hannah M. , administratrix of 

Lucy M. Millss 
Sporborg, William D. , administrator 
Sprague, Elizabeth S 
Sprague Tire & Rubber Co 
Spring Brook Ice Co 
Springdale Cemetery Association 
Sprinkle, James L. , estate of 
Squier, J. Bentley 
Stafford, William F 
Stafford-Lowdon Co 
Staley, J. A 
Staley, Wilmer C 
Stamey-Mackey Construction Co 
Standard Brewery, Inc 
Standard Gas Products Co 
Standard Marine Insurance Co. , Ltd 
Standard Refractories Co 
Standard Silk Dyeing Co 
Standifer Construction Corporation, 

Stanfield, Theodore 

Stanley, Janles T 
Stanley Insulating Co 

I Ariluiesrrni i rri;I I i s to issue I of decision. 
Ic ~ I:ili' Iiis (li'('isillii. 

estate of 

6850 
13186 
7249 
7250 

482 
20112 

2401 
3665 
7838 
2882 

15157 
19508 
6359 

24172 
32373 
40021 
42431 

( 
13753 
13754 
13587 
13004 
6603, 

22717 
7302 

10469 
2389 

20635 
25255 
7639 
2086 

1028 
7914 
6740 
4717 

12862 
4169 

10401 
12078 
14313 
9088 
6435 

10750 
1271 

10226 
10492 
9843 
4822 
3617 
3618 

11694 
5550 
3076 
4056 

17323 
2983 

14 
11 
12 

1 
15 

2 
4 
7 

10 
13 
14 
3 

19 

6 
10 
5 

18 
7 
9 
3 

21 
20 
10 
2 

3 
8 
8 

11 
12 
3 

12 
13 
14 

7 
9 
9 
4 

10 

5 
4 

6 

9 
4 

8 
15 

2 

584 
807 

1306 
776 
419 
106 
986 

66 
493 

1374 
1079 
1063 

490 

300 
736 
303 
879 
210 
588 
858 
413 
859 
58 

452 
946 

1016 
1272 
173 
610 
433 
223 
456 

1223 
1199 
1121 
932 

1038 
383 
374 

1221 
853 

24 
648 
525 
787 
158 
967 
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Stapley Co. , Inc. , O. S 
Star Porcelain Co 
Starck, Philip A. , estate of ' 
Starck, Philip T. , executor estate 

Starck ' 
Stark, Arthur L. , estate of ' 
Stark Brick Co 
Starks, Nils O. , estate of 
Starks, Sanford P 
Starks, Sanford P. , administrator 
Starr, C. L 
Starr, Howard W 
Starrett, Paul 
State Bank of Alcester 
State Consolidated Oil Co 
Stearns, Frank B. , executor 

of Philip A. 

Stearns, F. M. , estate of 
Steele, Wedeles Co 
Stein et al. Sadie S. , executors ' 
Steinbach Ao 
Steinle, Clinton R 
Steinle, George A 
Steinle, Joseph A. , administrator 
Steinle, Joseph E. , estate of 
Steinle, Katherine 
Steinle, William 
Stehvagon, John W. , estate of t 

Stephens Fuel Co. , Inc 
Sterling Realty Co 
Stern, Carl 
Stern, Emil 
Stern, Joseph 
Stern, Jules 
Stern, Louis 
Stern, Samuel 
Stern et al. Samuel K. A. , executors ' 
Sternberg, 4. J 
Stevenson, D. M 
Steverson, J. N 
Stewart, Mellie Esperson 
Stewart & Bennett Inc 
Stewart Co. , Fred 0 
Stewart Co. , G. S 
Stieglitz, Treiber Co. , Inc 

Stillwater Milling Co 
Stillwell Paper Co. , E. J 
Stimpson, Dorothy Baker s 
Stoekbrid~ge, M; C 
Stoekbridge Mrs. M; C 
Stollwerck Chocolate Co 
Stott, Knoch, estate of 
Stouts Mountain Coal Co 

r Estate tax decision. 
r Acquiescence relates to issue 1 of decision. 

7685 
5002 
4051 

4051 
10587 
12582 
20988 
20984 
20988 
12789 I 

101 
6557 
5913 

35047 
16672 
19922 
16672 
19922 
10215 
4621 
2888 

20941 
20939 
20982 
20982 
20938 
20987 
28469 
15843 

6888 
19877 
2186 
5887 
2187 

19376 
5948 
2459 

26486 
14698 
11179 
27894 
82V54 

5975 
8065 
658 

6521 
5687 
7301 

25061 
1866 
1867 
6030 

12195 
6542 

18 
4 
3 

3 
8 

12 
19 
19 
19 
9 
I 
4 
8 

19 
16 

16 
II 
9 
8 

19 
19 
19 
19 
19 
19 
17 
13 
8 
5 
5 

14 
5 
5 

14 
2 

21 
9 

18 
18 
20 
5 
2 

8 
5 
6 

19 
2 
2 
4 

11 
4 

557 
989 
514 

514 
1150 
667 
325 
825 
825 
886 
68E 
898 
878 
289 

889 

889 
279 
486 
848 
825 
825 
825 
825 
825 
825 
910 
666 

1000 
87'I 
89 

888 
89 

870 
888 
102 
V28 
552 

1099 
1010 
850 
436 

1016 
452 
891 
280 
531 

1059 
827 
327 
467 
V06 

1292 
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Docket 
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Stratton Grocery Co 
Strauss, David, estate of ' 
Strauss Market, Inc 
Striffler, Inc. , Edward C 
Stroh Brewery Co 
Stromberg Electric Co 
Strong, Hewat k Co. , Inc 
Strong, Homer L 
Strong, , 7. E 
Strong, Stella, 
Strother L&urtber Co. , Cr. F 
Struthers-Ziegler Cooperage Co 
Stryker, Arthur 

Stumer, Aline Blanche 
Stumer, Blanche G 
Stumer, Lois M 
Stumer (II), Louis M 
Suburban Investment Co. , The 
Sugar Run Coal lVIining Co 
Sugarland Industries 
Snhr, Charles L 
Sullivan Granite Construction Co 
Sumitomo Bank, Ltd 
Summit Coal C« 
Summit Wholesale Grocery Co 
Sumpter Valley Ry. Co 
Sumpter Coca-Cola Bottling Co 
Sunflower Packing Corporation 
Sunnyside Coal k Col-e Co. ' 
Sunshiue Cloak k Suit Co 
Superheater Co 
Superior Engraving Co 
Superior Motor Parts Co. ' 
Superior Pocahontas Coal Co 
Superior Tube Co. s 

Susman, Otto 
Sutliff, S. D 
Swaney, Ewi»g B 
Swanston George, estate of ' 
Swanston, Robert, esecntor ' 
Stvartz &, Co. , Inc. , A. R 
Sweeney, Edward F. , estate of ' 
Sweeney, Jessie Gair, executrix ' 

Sweeney k James Co 

Sweet, Gertrude H 
Stveeten, P P 
Swinehart Tire A Rubber Co 
Sydco Photoplay Corporation 
Sylvan Electric Bath, Iuc 
Syracuse Washing Itlachine Corporation 

& I&state ios decision. 
' Ae&tuiesoeneo relates to second issue of decision. 
s A& qnieseenee does not r late to special ass&a'. alen&. 

7645 
3877 
3378 
5533 

16537 
3398 
5069 

19507 
1909 
1909 

15235 
32884 
30204 
39931 

992 
993 
904 
905 

1923 
9236 

25063 
6406 
8790 

18599 
13852 

676 
13145 
9079 

531 
9442 

11810 
8383 

( 
7949 

17814 
10348 
5377 

16104 
16553 

( 
3«r 
2786 
2863 

21268 
21268 

3688 
6322 
6322 

( 
10266 
19783 
9240 
4331 
1436 

10221 
7411 

26851 
41474 

8 
9 
2 
7 

16 
8 
3 

14 
6 
6 

10 
18 
17 
2 
2 
2 
2 
1 

11 
15 
4 
6 

19 
18 

1 
10 
7 
2 
9 

16 
12 

8 
8 
7 

20 

8 

4 
5 

18 
18 
5 

15 
15 
10 
8 
3 
2 
7 
5 

17 

317 
1212 
1264 
887 

1192 
1170 
1035 
902 
417 
417 

1174 
537 

1033 
19 
19 
19 
19 

1121 
587 

1265 
1198 
703 
480 
983 

1040 
1325 
890 

1104 
984 
540 

5 

861 
407 
380 
749 

787 
1068 
990 
379 
379 
264 

1287 
1287 

966 
404 

3& 
223 
445 

1293 
11 



Actttrf EsczNcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax t. ppeals. 

Volume. Page. 

Tagliabue, Charles J. , estate of ' 
Tait, Js, mes 2 

Takamine Laboratory, Inc 
Talcott, Henrietta K. , estate of ' 
Talcott et al. , J. Frederick, executors ' 

Tampa Electric Co 

Tarr, Frank A 
Taylor, Eli J 
Taylor, Ella D. , executrix 
Taylor, Harriet A 
Taylor, Howard M 
Taylor, Louis R 
Taylor, Moses 
Taylor, P. L 
Taylor, T. J. , estate of 
Taylor Construction Co. , Inc. , J. 
Teague, K. B 
Tel-Electric Co 
Temple, Walter P 
Templeman, Walter E 
Templeton, Kenly 5: Co. , Ltd 
Tennessee Fibre Co 
Ter Bush, David A 
Terminal Properties Co 
Terminal Railroad Association of St. Louis ' 
Terrell, Edgar B 
Texarl-ana Cotton Oil Co. , Inc 
Texas Chemical Co 
Theis, jr. , George 
Thomas, K. L 
Thomas Shoe Co. , The 
Thompson, Alfred C 

Thompson Melville W. ' 
Thompson, Seletha O. (Mrs. J. C, ) 
Thompson, Sudie F 
Thompson, Mrs. T. C. , executrix ' 
Thompson, T. C. , estate of ' 
Thompson, %'; B 
Thompson, W. Van E 
Thompson d'r Black 
Thompson Co. , John R 
Thompson Pacific Coast Co. , L. A 

Thompson Scenic Railway Co. , L. A 

Thompson Scenic Railway Co. of New Jersey, 

32095 
13908 
8199 

16186 
16186 
13844 
28882 
29598 

8548 
3050 
7617 

12782 
20940 
8789 

10020 
7617 

11877 
4040 
815 

12018 
20463 

6145 
18432 
10717 
4015 

89451. 
26162 
28661 
8182 
1888 
6360 
8958 
9218 

209 
30690 

7412 
28609 

1895 
80691 

5280 
5280 

677 
17509 
10837 
7917 
1869 

( 
9679 

10315 
26611 

) 

19 
11 
7 

15 
15 

3 
9 
7 
2 

14 
19 

7 
11 
7 

18 
3 
1 

10 
20 

6 

15 
4 

19 
17 

7 
1 

11 
8 
6 
1 

18 
10 
18 
9 

18 
8 
8 
5 

10 
11 
10 

2 

9 
21 

616 
979 
963 

1025 
1025 

1002 

72 
442 
981 

1159 
868 
325 
59 

441 
981 
288 
146 
434 

1238 
493 
61 

133 
984 
584 

1185 
778 

1142 
890 

1080 
29? 
124 
848 
390 

1192 
1842 
848 
902 
902 
198 

1125 
729 
57 

661 
1203 
718 

z Estate tax decision. 
s Acquiescence relates to issue as to whether the income realized under agreements of December 14, lglg, is taxable in proportionate amounts to the several petitioners or whether such proportionate amounts are taxable one-half to the petitioners and one-half to their respective wives. 
a Acquiescence relates to issues involving contributions to Y. M. C. A. and amortization of discount on bonds. 
~ Acquiescence relates to amounts received from partnership of Thompson d. Worley during 1929 snd 1922. 
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Taxpayer. Docket 
No. 

Board of far Appeal. 

Volume. Page. 

Thorkildsen, Thomas 
Thorn, Susan K. , estate of r 

Thorpe, Helen Converse 
Thorwarth, John F. , estate of 
315 West 97th Street Realty Co. , Inc 
Threefoot, K. , estate of 
Tibbs, William F 
Tietz, Louise C. , administratrix 
Tietz, Robert M. , estate of 
Tifft, Layer & Co. , Inc 
Tilford, Henry Morgan, deceased, estate of 
Tilt, C. A 

Tilton, S. U. , estate of 
Tindle, Frank T. s 

Title Insurance & Trust Co 
Titus, Louis 
Titusville Trust Co. , executor 
Tivoli Theatre Co 
Toccoa Furniture Co 
Todd, C. Lee 
Todd, George W 
Todd, Libanus M 
Tomfohrde, Andreas, estate of 
Tomlinson, J. G 

Tonawanda Power Co 

Tooke, C. A 
Topeka Tent & Awning Co 
Tower Co. , A. J 
Towle, George E 
Towns Hospital, Charles 8 
Townsend, Anna M. ' 
Townsend, V. Ray' 
Townsend Lumber Co 
Toxaway Tanning Co 
Trace Fork Mining Co 
Tracy, Thomas H 
Transatlantic Clock & Watch Co 
Trathen, Mrs. J. Ries 
Treat Hardware Corporation 
Trefry, W. S 
Tri County Light & Power Co 
Troost Avenue Cemetery Association 
Troxel Manufacturing Co. , The 
Troy Manufacturing Co 
Trust Co. o'f Georgia, executor 
Trustee Property No. 4 
Tschiifely, Frederick A 
Tsivoglou, Constantine J 
Tuclrer, E. G 
Tucker, Genevieve 
Tuel'er, Henry St. George, executor 

t Estate tax decision; acquiescence relates to issue 1 of decision. 
r Acquiescence does not relato to "tentative ter" issue. 
s lgstnie t. aa decision. 

385 
18234 
4206 
'7638 
9898 

521 
21647 
9314 
9314 

12456 
3286 

( 
18041 
19963 
6378 
8999 
9195 

2450 
1508 
7452 

14429 
1022 
2959 
2960 
9615 
7068 

2583 7 
3440 

11402 
16218 
2317 

20046 
20047 

830 
5084 

16030 
15152 
4897 
8270 
4524 
3397 
2710 
1114 
587 

6585 
12988 
38012 

6407 
3634 
7863 
3470 

19016 

2 
16 

12 
10 
9 

16 
9 
9 

12 
3 

14 

8 
11 
11 

2 
2 
3 
6 

12 
1 
3 
3 

13 
7 

3 

17 
3 

16 
19 
2 

12 
12 

1 

5 

15 
15 
3 
8 
6 

10 
2 
4 
1 
7 

12 
21 

5 
3 

13 
2 

17 

570 
181 

1006 
1306 
368 
499 

68 
1123 
1123 
481 
884 
437 
914 

1257 
288 
582 
754 
868 
610 
804 
868 
327 
327 
150 
961 

1195 

690 
521 
101 
208 
701 

1343 
1343 
894 
371 
872 

1107 
1064 
981 
768 
134 

1165 
1169 
653 
119 
434 
627 

1242 
743 
932 
796 
135 
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Taxpayer. Docket 
Ko. 

Board. of Tax Appeals. 

Volume. Page. 

Tucker, Martha S. , estate of 
Tullgren, Herbert W 
Tullgren, S. Minard 
Tulsa Oxygen Co 
Tunnelton. Bank 
Turl Iron 4 Car Co. , Inc 
Turner, Mrs. W. A 
Turner Terminal Co 
Tuttle, Howard. B 
Twelve East Thirty-first Street Hotel Co 
Txvin City Sand 8: Gravel Co 
Two Ninety-Two Flatbush Avenue Corporation 
Tyler k Hippach, Inc 
Tyler, May I 
Tyler Warehouse Co 

19016 
82599 
32600 
20925 
11483 
9255 
4162 
8984 

82998 
8645 
7171 
5189 
905 

10722 
512 

17 
16 
16 
18 
12 
9 
5 
8 

19 
8 

11 
8 
6 

10 

135 
1242 
1242 
1283 

187 
74D 

1D06 
827 
502 

76 
517 
830 
636 
800 
504 

Ucita Investment Co 
Uhrbrand fk I ervick Construction Co 
Ulferts, J. J 
Uliendorff, Phillip, estate of 

Ullman et al. , Frederic, executors 1 

Underwood, H. A 
Uniola Real Estate Co 
Union Co 
Union Department Store Co 
Union Metal Manufacturing Co 
Union Pacific R. R. Co. s 

Union. Plate k Wire Co 
Union Stock Yards Co 
Union Terminal Elevator Co 
Union Trust Co. , executor 
Union Trust Co. of Cleveland, Ohio, executor ' 
United Business Corporation of America 
United Motor Co 
Uruted States Envelope Co 
United States Fidelity k Guaranty Co 
United States Merchants fk Shippers Insurance Co. s 

United States Mortgage 5r Trust Co. , executor 1 

United States Playing Card Co 
United States Refractories Corporation e 

United States Tool Co 
United States Trust Co. of New York et al. , execu- 

tors ' 
United States Trust Co. of New York, executor ' 
United States Varnish Tile Co 
United Studios, Inc 
United Thacker Coal Co, trustees for 
Unity School of Christianity 

5792 
29892 
14034 
13686 
16885 
39270 
25761 

3457 
15630 
7835 

2524 
24449 
28823 
7078 

16271 
4478 
6988 

24641 
12744 

7422 
1248'2 
4?63 

10439 
2459 

19805 
5642 
4650 

7856 
11030 
15069 
23900 

7888 
1799 

13 
21 
11 
18 
20 
20 

8 
14 
8 
1 

17 
17 
12 
14 
9 
5 

19 
12 
10 
5 

13 
2 

15 
9 
3 

9 
14 
15 
15 
15 

943 
230 
408 

1015 
782 

1117 
1113 
1310 
1080 
395 
287 
798 

1229 
63 
55 

1374 
1272 
809 
743 

84 
23 

164 
102 
975 
671 
492 

514 
312 

1366 
737 
273 
61 

~Estate tax decision. 
sAcquiescence with respect to affdiation issue. 
s A. cquiescence relates to issue ss to losses. 
s Acquiescence relates to all issues except issue with respect to question of allowance of sxnortia 

1918 of costs incurred in 1919. 
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Taxpayer. Docket 
No. 

Board of Taa appeals 

Volume. Page. 

Universal Steel Co 
Untermyer, Alvin 
Utica Motor Car Co 

12380 
26612 
9086 

16 
11 
10 

788 
405 
878 

Valentine, Maria Cristins, Midence Flores, estate 
of ' 

Vance, Edgar F 
Vanco Mills, Inc 
Vancouver Home Co 
Van de Kamps Holland Dutch Bakers 
Van Hoozer, W. C. , estate of ' 
Van Kannel Revolving Door Co 
Vanderbilt et al. , William K. , executors 
Vanderbilt, William K. , estate of 

Van Cleave Trust 

Van Etten, Charles H 
Van Fleet, Carey 
Van Hook, A. H 
Van Hook, Mrs. A. H 
Van Horn Co. , Inc. , Oliver H 
Van Lindley Nursery Co. , J 
Van Lindley Orchard Co. , J 
Van Schaick, Ellen L. , estate of 2 

Van Winkle, Marshall, executor 
Vauclain, Samuel M 
Vaudreuil Lumber Co 
Vaughan, John Charles, estate of ' 
Vaughan, J. W 
Vaughan, Leonard Holden, coexecutor ' 
Vaughan tft Barnes, Inc 
Veitch, Edwin P 
Virden, M. L 
Virginia Lumber 4 Box Co 

Virginia Railway elt Power Co. s 

Viscose Co. , The 
Vista del Arroyo 
Vitamin Co 
Voelbel, Jacob, estate of " 

Voelbel, Walter W. , executor ' 
Voltz, Albert L. , estate of 
Voltz, Katherine L. , executrix 
Von Platen, Karl 
Von Ruck, Karl, estate of ---- -( 
Vod& 1, A. L 

39037 
19545 
13276 
5550 
1430 

24204 
9988 

13030 
13030 
13584 
13585 
30673 

8793 
2047 ' 

9358 
9359 
8252 
3109 
3109 
7127 

36900 
18488 
6908 

10514 
21782 
10514 
7311 
1179 
5200 
3546 
9040 

11731 
3164 

10231 
24936 
6009 
6009 

25604 
25604 
16959 
9857 
9858 
5453 

21 
18 
12 
4 
2 

21 
11 
11 
11 

8 
2 
8 
8 
9 
2 
2 
9 

21 
16 
8 

10 
19 
10 
6 
1 
6 
3 
9 
3 

11 
21 

7 
7 

16 
16 
10 

14 

197 
1315 
557 
525 

1247 
795 

1209 
291 
291 

486 

611 
825 
68 
68 
76 

1084 
1084 

96 
1343 
1005 
383 
140 
478 
140 

1279 
680 

1123 
341 
468 
444 
893 
311 
276 
276 
167 
167 
250 
33 

1192 

Wade tft Dunton Carriage Co 
Wadsworth, Harold B. , estate of 

28394 
1982 

21 
1 

439 
1043 

t Estate tsa decision. 
t Estate tsa decision; acquiescence relates to trusts of 1912, 1919, snd 1921. 
i acquiescence in so fsr as decision determines that City Gas Co. of Norfoll- snd Virginia Railway dr 

power Co, were aAitiated with each other. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Wadsworth, Jessie B. , executrix estate of Harold B. 
Wadsworth, deceased 

Wagner, Alfred T 
Wahl, Henry 
Wahl, J. S 
Wahl, W, Wiley 
Waimanalo Sugar Co 
Wald, Louis 
Walker, jr. , H. C 
Walker, jr. , Mrs. H. C 
Walker-Crim Co. , Inc. , The 
Wall, Frank E 
Wall & Ochs, Inc 
Wallace Barnes Co 
Wallingford, C. A 
%allingford, Elmer R 
Wallis Tractor Co 
Walsdorf, Mr. and Mrs. Edward 
Walsh, Joseph J. , executor ' 
Walsh, J. M 
Walsh, Joseph M 
Walter, George L. , estate of ' 
Walter et al. , Howard K. , executors estate of George 

L. Walter, deceased ' 
%'alter & Co. , Inc. , D. N'. & E 
%alter & Co. , Inc. , et al. , D. N. & E 
%alter Real Estate Co 
W'ard, Hamilton 
Ward, Wm 
Warner Co. 

& 
T. W. (a Delaware corporation) 

Warren Co. , The 
Warren, Kib H 
Warren, Raymond L 
Washburn, Cheney D 
Washington Cadillac Co 
Washington Catering Co 
Washington Hotel Co. s 

1982 
23744 

2292 
24762 

2004 
24879 
4629 
8266 
8267 

446 
7359 
3857 
3653 
231 
230 
663 

2410 
6388 

13150 
34196 

1782 

1782 
4006 
7618 
7618 

11322 
10471 
22109 
4588 
2550 

42218 
2475 
4471 
7051 
6609 

1321 
4619 

27597 
20810 
39193 
39192 

Washington Paper Stock Co 
%'ashington Piece Dyeing & Finishing Co 
%asserman, Isaac, estate of 
Watson, C. C 
Watson, H K 
Watson, Katherine H 
Wa, tson, Martha A. , estate of 7228 
Watson, Mrs. Myrtle B 6286 
Watsontown Brick Co 3580 
Watterson Hotel Co 5792 
Wausau Canning Co 13966 
%aynesboro Manufacturers Association 1277 
Weakley Cloak & Suit Co 4001 
%eavcr, Belle R 2925 
Weaver, Belle R. ' 2924 
Weaver, James A 8488 
Weaver, M. E 2922 

r Estate tax decision. 
r Acquiescence does not relate to that part of decision involving apphcation o 

T. A. , 

lions). 

3 Pevokes nonacquiescence published in Cumulative Bulletin V-2, page 4. 

1 
17 

2 
21 

2 
13 
8 
6 
6 
I 

4 
10 

3 
4 
7 

18 
18 

2 

2 
4 

10 
10 
8 
7 

19 
3 
7 

22 
7 
3 
9 
4 
1 
4 

16 
15 
20 
20 
6 
7 
3 

13 
14 

1 
8 
2 
4 
8 
2 

1043 
1030 
1106 

822 
1106 
323 

1003 
1142 
1142 
599 
915 

1093 
1304 
634 
634 
981 
367 

1104 
571 
571 
453 

453 
142 

293 
595 
483 
844 
743 

441 
1117 
987 

1214 
422 
270 
270 
752 
495 

85 
943 
765 
911 
477 
976 

15 
943 
976 

f the Ayers deeisron fZ B. 
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Taxpayer ocket 
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~ 

Board of Tax Appeals. 

Volu)ne. Page. 

Weaver, M. E. , estate of ' 
Weaver, S, P 
Weaver, T. L 
Weaver, Walter B 
Webb ti's Bocorselski, Inc 
Webb, Leland D 

Webb Press Co. , Ltd 

Webb, Stuart W 
Weber-Bunke-Lange Coal Co 
Weber-King Lumber Co 
Wedgwood )ft Sons, Ltd. , Josiah 
Weed, Henry D 
Weeks Co. , L. S 
Wehner, Robert K 
Weill-Jamison Co. , Inc 
Weiner, A. L 
Weingarten, David, estate of ' 
Weingarten, Melville D. , executor ' 
Weis, A. W. D 
Weiss, Paul E 

Wcissenbach, Minna K 

Welch et al. , E. Sohier, trustees 
Welch, Frank P 
Welfare Loan Society of Lancaster, Pa 
Wells, D. S. , estate of 
Welsh Packing Co 
Wenzel, Ernst, estate of 
Werbelovsky, Abraham, executor 
Werbelovsky, J. II. , estate of 

Werk Co. , M 

Werner, Henry P 
Werner ti's Wert)er Clothing )fs Furnishing Goods Co 

Weser Bros. , Inc 

West, Edward 
West Bay Co. , The 
West Corporation, F. C 
West End Co»solidated Mining Co 
Westergren, Inc. , M. F 
West Point I»vestment Co 
West 28th Street Corporation 
West Virginia Coal Co 
West Virginia Malleable Iron Co 
Westerma»n k Pagano, I»c 
Western American Oil Co. ' 

3852 
2921 
2923 
7955 

178 
1279 
2404 
2724 
7070 
5591 
9146 

22574 
3647 
2563 
2604 

31379 
9645 

13048 
14672 
10433 
10433 
1]917 
10059 
4004 
4005 
6061 
6102 

10157 
11134 
21634 
12587 
30910 
38016 

5199 
548 

10106 
10106 
8019 

19871 
24497 

6984 
10548 
17055 
25239 
42238 

2843 
6872 
2172 
2723 
300 

6032 
14790 
16883 
3763 

1445') 

4 
2 
2 
4 
1 
1 
3 
3 
9 
5 

11 
20 

3 
2 
6 

21 
13 
10 
13 
13 
13 
7 

12 
20 
20 

9 
1 
8 
8 

15 
9 

22 
2 
4 
3 
5 
1 
4 

16 
17 
2 

10 

15 
976 
976 
664 
871 
759 
247 
247 
238 
366 
503 

1011 
355 

84 
300 
614 

1342 
1184 
249 
249 

1284 
615 

617 

1370 
800 

1113 
272 

1169 
507 
442 
442 
954 
482 

69 

1394 

595 
483 
629 
128 

1185 
436 
147 
378 

1120 
1308 

17 
t Revolres nonacquicsccnco publist)cd in Cumulative Bulletin V-s), page. &. 
r Estate tax &tecision. 
s Ac&tuiescence relates to second issue of decision. 
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Volume Page 

Western Elaterite Roofing Co 
Western Maryland Ry. Co. ' 
Western Star Milling Co 
Western Wheeled Scraper Co. ' 
%estern Zine Oxide Co 
Westland Co 
Wharton et al. , Gerald A. , executors ' 
Wharton, John G. , estate of ' 
%'heary, George H 
Wheatley, James A. ' 
Wheeler, D. E 
%hen Clotning Co 
Whisnant, J. F 
White, Asa L. , estate of ' 
White, jr. , James 
White, John B. , estate of ' 
White, Julia A 
White, R. B. , executor ' 
White, Robert P 
White et al. , W. T. , executors ' 
White Trust No. 1, R. H. and K. K 
Whitehead, C. P 
Whitehouse Leather Products Co. , Inc 
Whiteley, Burt H. , estate of 
Whiting, C. L. , Inc 
Whiting Lumber Co 
Whitman, Clarence 
Whitman, Nathaniel, deceased, estate of s- 
Whitman 4 Sons, Inc. , Clarence 
Whitmeyer, Ella 
Whitmore, Alvah P 
Whitson, Thomas J 
Whorton et al. , Glen C. , executors s 

Whybrow, Clarence 
Wickens Co 
Wickwire, Theodore H. , estate of 
Wickwire et al. , Theodore H. , jr. , executors 
Wiedemann Brewing Co. , George 
Wiedenbeck, Emilie T 
Wiess, H. C 
Weiss, Olga 
Wigginton, George P 
%ilber, George I. , estate of s 

Wilber National Bank of Oneonta, N; Y. , exec 
and trustee s 

33931 
6475 
2852 

12001 
8604 

19755 
26439 
26489 
4799 
9665 

21093 
428 

31522 
12768 
5622 

31246 
5623 

31246 
5554 

12768 
28141 
23948 
10673 
8472 

11046 
29071 
14110 
1899 

( 
10316 
15888 
3090 
7086 
8478 
3094 

609 
16476 
5574 
5574 
7955 

20935 
7615 
7637 

11425 
21666 

utor 
21666 

5686 
10611 
8289 

Wilbur, Loyd H 
Wildermann Co. , C 

28542 
Western Bank 4 Trust Co 29180 

39948 
19 

19 
12 
5 

14 
7 

15 
13 
13 
5 
8 

16 
1 

17 
15 
4 

21 
4 

21 
4 

15 
15 
11 
12 
10 
7 

21 
16 
3 

11 
6 
5 
2 
7 
1 

16 
10 
10 
4 

19 
7 
7 
9 

17 

17 

467 
889 
109 
496 
972 
553 
302 
302 
829 

1246 
96 

973 
811 
470 
995 
500 
995 
500 
995 
470 

1410 
461 
714 

1385 
1170 
721 
197 
97 

1192 
472 

1274 
747 
771 
725 
968 
102 
102 
664 
325 
467 
467 

1030 
654 

597 
771 

1 Acquiescence relates to reduction by 2 per cent of income tax of taxpayer for calendar years 1918 and 1919. 
& Acquiescence does not relate to that portion of decision which holds that section 294(c) of the Revenue Act of 1929 is applicable to tbe case. ' Estate tax decision. ' Acquiescence relates to item (2) of decision. 
s Nonacquiescence notice in this case, published in Cumulative Bu)ietin IV-2, page 6, recalled. 
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Wiley, Edward N 
Wilhite et al. , Hugh, executors and trustees 
Wilkens t4t Lange 
Wilkes, J. Frank 
Wilkes, J. Renwick 
Wilkes-Barre Lace Manufacturing Co 
Wilkins, L. H 

22485 
7462 

( 
10649 
29037 
12024 
12023 

452 
4208 

16379 
16748 
4207 

1652 
10190 
8725 
2848 

11292 
1042 

15679 
15679 
32850 
81186 

8460 
14505 
4909 
6911 
4909 

11817 
18157 
25729 
28295 
24499 
6754 
8246 
9601 

48993 
2970 
8626 

16149 
20202 
16149 
16010 
11291 
11291 
4001 
5877 

18014 
11029 
10229 

559 
30984 

7262 
6864 

y intreritsnce taxes, 

72109' — 81 6 

Wilkinson, W. A. , estate of ' 
Williams, Harry E 
Williams, Robert W. , executor of estate of Ellen C. 

napa 
Williams Foundry tIct Machine Co 
Williams Steamship Co 
Williamson, Alexander B 
Williamson k Rauers Co 
Williamson Milling Co 
Willis, Mrs. W. T 
Willis, W. T 
Willmore, Thomas F 
Willow Junction Tract Co 
Wilson Bros. fk Co 
Wilson Co. , William 
Wilson, Charles Scotto, estate of s 

Wilson, F. H 
Wilson, Fannie L. , executrix s 

Wilson, Furniture Co 
Wilson, J. H 
Wilson, Josephine K. , estate of ' 
Winant, John G 
Wing, R. E 
Winship, Charles N 
Winter Garden, Inc 
Wisconsin Hydro-Electric Co 
Wissner, Anna M 
Wolf, J. H. G 
Wolf Manufacturing Co 
Wolfe, Emma S. , estate of s 

Wolfe, L. G. , administrators 
Wolfe, Russel, executor~ 
Wolfe Co. , Udolpho 
Wolferman, Fred, executor ' 
Wolferman, Louis, estate of ' 
Women's Apparel Co 
Wood Bros. Thresher Co 
Wood, Kay 
Wood, T. J 
Woodbury Shoe Co 
Woodcliffe Silk Mills 
Woodmar Realty Co 
Woodruff Lumber Co 
Woodruff tax Son, John T 

t Acquiescence relates to issues 2 snd 4 of decision. ' Estate tsx decision. 
s Acquiescence relates to deduction of Pennsylvania snd New Jerse 
4 Estate tax decision; acquiescence relates to first issue of decision. 

20 
11 
15 
ll 
11 

1 
6 

16 
6 

1 
15 
7 
2 

12 
5 
7 
7 

18 
21 

7 
18 
5 

12 
5 

10 
15 
18 
17 
17 
10 
10 
10 
21 

8 
10 
15 
20 
15 
15 
10 
10 
8 
4 

11 
9 

19 
1 

17 
6 
6 

799 
85 

1183 
717 
717 
467 
593 

1890 
598 

1101 
297 
451 
747 
476 
814 

1256 
1256 
1044 
878 
820 

1107 
615 
408 
615 

1294 
536 
877 
368 

1028 
287 
71 

988 
1400 
1121 
1161 
885 

1065 
83o 
485 
285 
285 
477 
48 

740 
1206 
488 
715 
88 

515 
585 



72 

ActlnIEscENcES — Continued. 

Taxpayer. Docket 
Nn. 

nard of Tax Appeals. 

Volume. Page. 

Woods & Sons Co. , Joseph W 
Woods Theatre Co. , A. H 
Woods, William Stone, estate of 
Worcester Bank & Trust Co. et al. , administrators 
Wright, George M 
Wright, Herbert N. , estate of 
Wright, O. A. , estate of 
Wright, Pearl Ross, administratrix 
Wright, W. Q 
Wright's Automatic Tobacco Packing Machine Co 
Wyatt et al. , Elizabeth C. R. , executors 
Wyckoff, Richard D 
Wyman & Co. , C. C 
Wyoming Tie & Timber Co 

9156 
11067 
7462 

14230 
20555 
14230 
12096 
12096 
4270 
1837 

17698 
32016 
10676 
21370 
24574 

8 
12 
11 
13 
19 
13 
12 
12 
10 

1 
10 
19 
8 

705 
827 

85 
630 
541 
630 
999 
999 
806 

1260 
763 
268 
408 

1143 

Yahola Sand & Gravel Co 
Yakirna Hop Co 
Yalden, Percy A 
Yale Brevda Paper Box Manufacturing Co 
Yamhill Electric Co 
Yellow Poplar Lumber Co 
Yoder, Edward E 
Yokohama Ki-Ito Kwaisha, Ltd 
Yost & Herrell 
Youell, George 
Young, I. F. , estate of 
Young, May S. executrix ' 

Young, Minal k. , executor 
Young, S. Marsh 
Young Iron Works 
Young Men's Christian Association Retirement 

Fund, Inc. s 

Youngstown Bread Co 
Younker Bros. , Inc 
Yow, Frances White 

2281 
9527 

38505 
3353 

29270 
9894 
3220 
2653 
2085 

20756 
7440 
3847 
4720 
1839 

33329 

( 
36261 
41599 

1833 
5522 
5555 

6 
8 

20 
2 

20 
12 
3 
5 
2 

18 
5 
8 
6 
2 

21 

18 
2 
8 
4 

820 
441 
872 
900 

1232 
1050 
1180 
1248 
745 
599 
245 
193 
472 
457 

1238 
139 
402 
333 
995 

Zeigen, Frederick H 
Zenith Milling Co 
Zicgler, jr. , William 
Zimmerman, E. W 
Zimmerman, Jennie E 
Zouri Drawn Metals Co 

6426 
5454 

128 
2513 
2145 
4908 

10 
8 
1 
5 
2 
8 

844 
1279 
186 
314 
667 
853 

INonacquiescence notice in this case, pnhlished in Cumulative Bulletin IV-2, page 6, is recalled. 'Acquiescence is in the result only. 



The Commissioner does NOT acquiesce in the following decisions 
of the United States Board of Tax Appeals: 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Adams, Cecil Q 
Adams, William P 
Aitkin, A. King 
Alabama By-Products Corporation 
All Americas Cable, Inc. ' 
Ailing alt Cory Co. ' 
Alsop, Edward B. , estate of ' 
Alsop, Edv ard H. , executor s 

Amalgamated Sugar Co 
American Express Co 
American Feature Film Co. ' 
American Leather Products Co 
American Seating Co. 4 

American Seating Co. ' 
American Steel Co 
American Tobe, cco Co 
Angier Corporation ' 
Ankeny, John D. , executor ' 
Ankeny, Levi, estate of ' 
Anthony, E. D 
Archbold, John F. , executor ' 

Arnold et al. , John B. ' 

Athens Brick 4 Tile Co 

Atherton et al. , C. H. , trustees 
Atlantic City Electric Co. "' 
Atlantic Coast Line R. R. Co. « 
Atlas Tack ( o. » 
Audubon Park Realty Co 
Auld, J. W 
Automatic Firo Alarm Co. of Delaware " 
Automatic Fire Alarm Co. of Nev York» 
Automobile Underwriters, Inc 
Avenue Agency tk Loan Corporation '4 

Averill, Glenn M 

Ayers k Co. , L. S is 

41167 
24341 
13189 
21808 
9092 
6606 
6519 
6519 
6439 
350 

4437 
10619 
4772 

14676 
669 

38773 
46660 
25960 
8904 
8904 

38607 
8629 

20887 
20888 
20889 
20890 

( 
12926 
19339 

( 
28263 
29547 
17871 
10983 
11497 
9629 

12169 
10292 
10292 

( 
21877 
22213 
19727 

( 
28787 
40075 

1217 

20 
16 
12 
18 
10 
7 
7 
7 
4 
2 

11 
7 
4 

14 
1 

20 
17 
9 
9 

20 
8 

14 

14 

19 
15 
9 

12 
6 

13 
13 
13 
19 
19 
20 

1 

243 
497 
692 
919 
213 
574 
848 
848 
568 
498 

1271 
1043 
649 
328 
839 
586 

1376 
1302 
1302 

5 
919 

1359 

1172 
1084 
1193 

3 
875 

1213 
1195 
1195 
1160 
858 

1196 
1135 

' Nonacquiescence relates to issxre as l. o teni, ative tax. ' Nonacquiescence relates to third issue. 
t Estate tsx decision; nonscquiescence relates only to 1917 trust. 
~ Nonacquiescence in so far ss it relates to inclnsion in invested capital of the sum of $198, 716. 37. 
4 Nonacquiescence relates to second snd third issues of decision. 
t Nonacquiescence relates to decision regarding 1918 taxes of Angier fdilfs. 
t Estate tax decision. 
t Estate tax decision; nonacquiescence relates to first snd second issues of decision. ' Nonacquicscence rolates to fraud penalties. 
1o Nonacquiescence relates to issue respecting aflllistion with Americsu Gss A Electric Co. 
u Nonscquiescence relates to second issue of decision. 
» Nonacquiescence relates to issue involving reduction of invested capital on account of dividend pay- 

ment. 
» Acquiescence notice published in Cumulative Bulletin VIII-2, page 3, recalled. 
ts Nonacquiescence relates to issue with respect to sffiliation with Avenue State Bank. 
n This notice, which wss originally published in Bulletin IV-41, page 1, was repuhlished in Cumulative 

Bulletin V-1 pago 6, for the reason that the case wss erroneously included in the list of cases acquiesced 
in, publishod m Cumulative Bulletin lv-2, page 1. 



oNAc41'vIEscENcES — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Bailey, B. P 
Bailey, Mrs. B. P 
Baker, Edward H 
Baker Lumber Co 
Ball & Roller Bearing Co. ' 
Ball et al. , Walter J. , coexecutors 

Bamberg Cotton Mills Co 

Bancker, jr. , E. A 
Bank of Duplin 
Bank of Italy, San Francisco, Calif 
Bank of Topeka 
Barnes, Adelaide C 

Barnes et al. , Charles G. , executors 

Barnes, jr. , John, estate of 
Barnes, Joseph 
Barncs, Joseph, administrator 
Barnes, William C 
Barnette, Katherine Wilkinson, sole and 
Barron-Anderson Co 
Bartlett et al. , Philip C. K. , executors 
Bartlett, Herschel, estate of 
Barton, Mary L. , trustee 
Barton, Otis, estate of 
Bates, E. W. (Mrs. ) 
Bates-Bowman Corporation 
Baucum, Bamma 
Beacon Coal Co. ' 
Beck, Marion A. Burt ' 
Behlow Estate Co 
Bellwill Cotton Mills ' 
Belmont Iron Works 
Belowsky, Morris 
Belt Railway Co. of Chicago s 

Benedict, James A. , estate of ' 
Benson Lumber Co 
Benson Tintber Co 
Berger, Mathilda W 
Berger, Walter J 
Berks Foundry & Manufacturing Co 
Berlin Dye Works 
Best Steel Castings Co 
Biggs, sr. , J. E 
Bilicke, A. Constant 
Bilicke, Carl A 
Bilicke, Gladys 

Bilicke, Gladys, guardian 

only heir' 

33724 
33725 
25080 
32359 
15288 
6858 

( 
9445 

10104 
18617 
12950 
15810 
18850 
17411 
8624 

5266 
9577 
5266 

17410 

( 
16879 
16748 
24769 
28581 
28581 
12984 
12984 
18611 
11857 
20085 
11894 
19598 
12670 
9561 

10454 
9656 
4289 

21621 
19519 
16811 
6110 
6111 
6998 

15714 
8826 

15255 
28983 
28932 
28930 
28982 
28938 

18 
18 
17 
21 
15 
8 
8 

11 
12 
13 
15 
17 
8 
7 
7 
7 

17 
16 
17 
16 
16 
5 
5 

11 
20 
17 
9 

17 
12 
14 
6 
7 
9 

16 
9 
9 

10 
10 
5 

13 
6 

15 
20 
20 
20 

20 

105 
105 
733 
124 
862 
180 

1236 
420 
652 

1226 
1301 
1002 

360 
924 
924 
924 

1002 

1890 
686 
510 
510 

1008 
1008 
420 
460 

1812 
280 
418 

1865 
912 
722 
424 
304 
488 
593 
593 
747 
747 
756 

1854 
274 

1092 
?84 
784 
784 

784 

t Revokes acquiescence published in Cumulative Bulletin VIII-2, page 4. 
s Nonacquiescence relates to first issue of decision. 
s Nonacquiescence in so far as decision allows petitioners to deduct for the years 1920 and 1921 their allo- 

cable portion of Federal estate snd State transfer taxes paid on shares received by them by virtue of s com- 
promise agreement modifying the terms of the will and in excess of their shares receivable under the will. ' Nonacquiescence in that part of decision allowing special assessment. 

s Nonacquiescence relates to issues involving Federal income taxes added to income for 1917, 1918, and 
1919, in respect of which petitioner was entitled to be reimbursedby its tenant compsmes. 

4 Estate tar decision. 



NOETAcgrrIEscENcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Bingham, Arthur W. , executor 1 

Bingham, Robert W 
Birmingham Coke & By-Products Co 
Black River Sand Corporation 
Blair, Edward T 
B]air, W. A. , estate of s 

Blair Co. , J. C 
Blaney, Edith H 
Block, E. Bates 
Block, E. Bates, executor 
Block, Frank E. , estate of 
Block & Kohner Mercantile Co 
Blossburg Mercantile Co 
Blum's, Inc, 4 

Blumberg Bros. Co ' 
Blydenburgh, Vail 
Boger & Crawford, Inc 
Bonwit Teller & Co 
Boston Safe Deposit & Trust Co. et al. , executors s 
Boulevard Building Co 
Bourne, Emily H. , estate of ' 
Bowman J. Williani 7 

Boykin, Elizabeth W 
Boyne City Lumber Co 
Brackenridge, George W. , estate of 
Bradley, M. A. , estate of 
Braunstein, Louise R 
Brawner, Alexander Harrison, estate of s 

Brawner, Frances, executrix s 

Brenneman, David E 
Brenneman, E. L. E 
Brenneman, Verna L 
Briant, E. S. , administrator 
Brickell, Maude Enella ' 

Brier Hill Collieries ' 

Brittingham, Juan F 

Brittingham, Juan G 
Bronson et al. , James D. , trustees s 

Brooks, W. B. » 
Brown, Henry W. , estate of 3 

Brown, Jacob F 
Brown, Reynolds D. , administrator s 

Brown & Co. , M 
Bryant & Stratton Commercial School, Ine 

20303 
8823 

21808 
19933 
25684 

2440 
7147 

10613 
18792 
18793 
18793 
4576 
2880 
2523 

12137 
9921 

14745 
26037 
32131 
43918 
7883 

18936 
29784 
4635 
6515 

30638 
13776 
16092 
16092 
8361 
8323 
8324 
8860 

14321 
11406 
19365 
28186 

( 

13557 
16535 
18435 
18535 
7702 

10991 
33042 
16469 
33042 
24864 

( 43 

15 
8 

18 
18 
18 
4 

11 
13 
11 
11 
11 

4 
7 

17 
12 

13 
10 
20 
21 
8 

16 
16 
7 

11 
19 
16 
15 
15 
10 
10 
10 
6 

17 

12 

13 

13 
7 

12 
20 
18 
20 
9 
1 

1001 
603 
919 
490 
69 

959 
673 

1315 
420 
420 
420 
673 
690 
737 
386 

1021 
834 
835 

1300 
1159 
864 
582 

1157 
477 
36 

148 
49 

1330 
1122 
1122 
544 
544 
544 
651 
711 

500 

375 
127 
31 
47 

859 
47 

753 
32 

1 Estate tax decision; nonacquiescence relates to deduction of the amount under paragraph 
403(a), Revenue Act of 1921, undiminished by $21, 733. 40 of the deductions under paragraphs 
of said section. 

s Nonacquiescenee relates to issue 1 of decision. 
s Estate tax decision. ' Nonacquiescence rolatcs to issues as to procedure for handling installment sales. 
s Nonacquiescence relates to first issue of decision. 
s Nonacqmescence does not relate to deductibility of New York inheritance tax. 
7 Nonacquicscence rolates to deduction of contributions to a trust. ' Nonacquiescence relates to nct loss deduction. 
s Nonacquiescence relates to depletion issue. 
E Rovokes acquiescence published in Cumulative Bulletin VIII-1 at page 6. 

(2), section 
(1) and (3) 



NONAcr1IIIEscENcEs — Contimted. 

Tarpayer. 
Docket 

No. 

Board of Tss Appeals. 

Volume. Page. 

Buckie Printers' Ink Co 
Bullock, H. E 
Burdick, Helene Baldwin, 
Burdick, Julian, estate of 
Burdine Realty Co. , John 
Burges, Richard F 
Burke Electric Co. t 
Burton, Lawrence Ehner 
Byck, W. S 
Byers, Howard Webster 

executrix 

40500 
28612 
21065 
21065 
33071 
25908 

1697 
2689 
2260 

10319 

19 
16 
20 
20 
20 
17 
5 
5 
4 
8 

943 
451 
742 
742 

54 
275 
553 

99 
842 

1191 

C. 

Chamberlain, Ellen Steele 

Chamberlain, Selah 

Chambers, Anna M 

Chandler, Marian Otis ' 
Chapin, W. E 
Chapin Construction Co 
Chicago Lumber Co. of Omaha 
Chicago Portrait Co 
Chicago Title & Trust Co. et al. , 

Louis M. Stumer) 
trustees (estate 

Cadwalader, John, estate of 
Cadwalader, jr. , et al. , John, executors 
California Brewing Association 2 

Callaway, Fuller E 
Cambridge Ice Co 
Campbell, Archer Maynard 
Campbell, H. L 
Campbell Co. , John F 
Campe, Minne L 
Capitol Hotel Co. ' 
Carbo Petroleum Co. ' 
Carey, C. W. ' 
Carney Coal Co. ' 
Carroll, Leigh 
Carruthers, Mabel G 
Carter Co. , W. WJ 
Central Savings Bank ' 
Central Union Trust Co. of New York, guardian 
Century Music Publishing Co 
Chadbourne & Moore 

13296 
13296 
3903 
2264 
7282 

18320 
18321 
19591 
30688 
6610 

9524 
2432 
5562 

32852 
25741 

689 
5006 

26518 
12840 
17066 

( 

16598 
24285 
29479 
16597 
24284 
29480 

( 
17686 
26057 
16259 

2267 
3200 

28516 
21396 

22438 

15 
15 
5 

9 
6 
8 

15 
17 

4 

12 
6 

10 
20 
16 

1 
10 
17 
12 
16 

19 

17 
16 
4 
3 

18 
16 

18 

1 
1 

347 
842 
156 
60 

1076 
458 
575 

441 

166 
539 

1397 
1029 
515 
849 

1408 
881 
647 
961 

126 

126 

820 

1248 
842 

25 
916 

1129 

395 
r Nonacquiescence relates to issues 1 aad 2, and issue 5 as to patent group No. 1. 
~ Nonacquiescence relates to questioa of afQliation as to the companies included in the "units. " 
s Nonacquiescence relates only to that part of decision which relates to application of the Ayers 

(I B. T. A. , 1135) . 
s Nonacquiescence relates to fourth issue of decision. 
s Noascquiescence relates to issues 1 and 3 in decision. 
e Nonacquiescence relates to issue No. 1 in so far ss it relates to fiscal year ended May 31, 1919, 
1 Acquiesceace notice published in Cumulative Bulletin V-2, page 1, recalled. 
8 Nonacquiescence relates to obsolescence issue. 
~ A. cquiesceace notice published in Cumulative BuHetin IX-I, page 19, recalled. 

decision 
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NoNActtnfEscENcEs — Continued. 

Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume, Page. 

Citizens Investment Co 
City Button Works 
City National Bank 
Clark, James B 
Cleveland, Painesville & Ashtabula R. R. C 
Cleveland, Painesville & Eastern R. R. Co 
Clinc, Mrs. Ella Pipes ' 
Cline, W. D. z 

Clingan, Margaretta T 
Cohn & Sons Co. , M. ' 
Collins-McCarthy Candy Co 
Colmer-Green Lumber Co. 4 

Commercial Trust Co. ' 

0 

Connecticut & Passumpsic Rivers R. R. Co. ' 
Connell, G. H 
Connell, Mrs. G. H 
Connellee, C. U 
Conovcr Co. , S. A 
Consolidated Investment Co 
Consolidated Textile Corporation 
Consorzio Veneziano di Armamcnto e Navigazione 
Continental National Bank & Trust Co. , executor 
Continental Screen Co 
Converse Cooperage Co 
Conway, J. W 
Coon Valley State Bank v 

Corbctt & Stuart 
Corn Products Refining Co 
Cornclius Lumber Co 
Crabtree Co. , E. B 
C rane, T I 
Crocker Co. , H. S 
Cross Mountain Coal Co 
Crown Potteries Co 
Cunningham-Beckemeier Supply Co 
Curran, Maurice J 
Curtis Leather Co. , J. G 

D. 
Dahlinger, Charles W 
O'Aramon, Henrietta 
Daily Pantagraph, Inc. ' 
Daily Record Co 
Daniel, Charles R 

9094 
20975 
15826 
19641 
11918 
4927 
4927 
6929 
6930 
4227 
7361 
9238 
4302 

20916 
31927 

8424 

18405 
18406 
3363 
3926 

13603 
15983 
39759 
26814 
80350 
12518 
2263 

11352 
11855 
24374 

4273 
5889 

27769 
4581 
1219 

10043 
15838 

793 
14397 

33721 
10644 
4126 

12058 
20087 
22044 

i5 
16 
19 
12 
4 
4 

15 
15 

4 
12 
21 

I 5 

15 
15 

6 
13 
16 
21 
20 
19 
17 
4 

13 
11 

5 
5 

17 
5 
2 

12 
14 

5 
13 

20 
7 
9 

13 
16 

856 
839 

1080 
615 
637 
637 
934 
934 

8 
87 

1280 
256 
732 

492 
1309 
1311 
359 
679 

1252 
178 
984 
829 

1095 
1285 
842 
132 
540 
605 
215 
732 
720 
537 
587 

1412 
992 
186 

1259 

176 
600 

1173 
458 
925 

1 Nonacquiescence relates to deduction in 1919 of commissions incurred in sale of property; also decision 
as to fourth issue. ' Nonacquicscence relates to question of affiliation ss to the companies included in the "units. " 

5 Nonacquiescence relates to 25 per cent penalty for failuro to file s return. 
4 Nonacquiescence relates to issue whether the consolidated return for 1919 started the running of the 

statute of limitations as to the Colmer-Green Lumber Co. 
5 Nonscquiescence in so far as Board has ruled that petitioner is not taxable ss an association for 1924. 
5 Nonacquiescence relates to first issue of decision in so far ss it holds that the incoxae was not realized 

until the year in which the taxes became due and payable; and also to the second issue of decision. 
5 Nonacquioscence relates to issue involving loss of $1, 000 on Galloway note. 
" Non u i i i»vvcence relates only to issues involving reducing invested capital by reducing current earnings 

ii veils bio for dividends by tax accrued for current year. 



NoNAcqfffzscENcEs — Continued. 

Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. 

Daniel, S. B 
Darby, Rufus C 
Darnell, Inc. , R. J 
Dauphin Deposit Trust Co. , trustee 
Davis, Chas. A 
Davis, Oscar 
Day, Henry M 
De Forest, Julia N 
Deinert, sr. , Oscar 
Delray Lumber Co 
Deltox Grass Rug Co. ' 
Dennett, Fred 
DeReutcr, Ronald 
DeRoulet, Nancy 
Derschug, John N ' 
Desmondls, Inc 
Dickerman 2k Englis, Inc 
Dieckerhoif, Rajfioer k Co 
Diescher, Alfred J 
Dillon, John P 
Dodson, Bruce, estate of ' 
Doe, Frank P. , estate of s 

Doe et al. , Laura F. M. , executors s 

Doehne, George, estate of 
Don, Harriet M. , estate of 4 

Dothan Oil Mill Co 
Dowling, Mary M 
Duggan, Hanna, estate of s 

Duggan, James, executor s 

Duhme, Ophelia, estate of 
Duncan Coal Co. , W. G 
Dunson Mills s 

DuPont, Pierre S 
Dustin, Annie M. estate of ' 
Dwight & Lloyd wintering Co 

E. 

20036 
2265 

22314 
41387 
18622 
18625 
30198 
5857 
6937 

41867 
6926 

11498 
6243 

28931 
18064 
14465 
4928 

20079 
13121 
10985 
7382 

24464 
20681 
20681 

9344 
5594 

25565 
2394 
4706 
4706 
6858 

12347 
17019 
26996 

8629 
120 

16 
4 

18 
21 
11 
11 
12 
4 

11 
20 
7 
7 
7 

20 
15 
15 
4 

17 
18 
9 

21 
18 
18 
6 
9 

19 
6 
8 
8 
8 

13 
10 
18 
8 
1 

925 
842 
125 

1214 
420 
420 
161 

1059 
651 

8 
811 

1173 
600 
784 
306 
738 
447 

1251 
353 
177 
757 
427 
427 

1071 
450 
933 
976 
482 
482 
180 
672 

1150 
1028 
919 
179 

Eastern Steamship Lines, Inc 
Eastside Manufacturing Co 
Edgar Co. , James 
Egyptian Powder Co 

24870 
22722 
14606 
28918 
22251 
24711 
28952 
37180 
18001 
34032 
18629 
27807 
30309 
9766 

Kidlitz & Son, Inc. , Mare 

heritance tax 

sues of decisi on 

Klam Harvey J 
1148 fifth Avenue Corporation 
Klkin, Dr. Wm. S 
Elkins, William M 
Ellison, J. R 
Emery et al. , Earle C. , executors 

r Nonacquiescence relates to second issue in decision. 
s Nonscquiescence relates to issue 1 of decision. ' Estate tax decision. 
~ Nonacquiescence does not relate to deductibflity of New York in 
6 Nonacquiescence relates to issue regarding jurisdiction. 
s Estate tax decision; nonacquiescence relates to first snd second is 

17 
18 
16 
17 

18 

16 
20 
11 
16 
15 
9 

787 
461 
120 
174 

14'28 
288 
420 

1405 
1375 
328 
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Emery, jr. , Lewis, estate of 
Empire Machine Co 
Ennis, E. N. and O. M 
Esperson, Niels, estate of ' 
Esperson Mrs. Niels (Mellie), executrix ' 
Evergreen Cemetery Association of Chicago 
Excelsior-Leader Laundry Co 
Exclusive Prescription Pharmacy, Inc 
Extension Oil Co 

9766 

{ 19745 
25570 
15281 
7071 
7071 

87807 
9221 

84062 
28764 

9 
16 
21 
ll 
11 
21 

8 
21 
16 

828 
1099 
406 

1283 
1288 
1194 
183 
33 

1028 

Fair Stock Trust 2 

Fane, Evelyn Francis 
Farmers Cooperative Creamery 
Farmers Deposit National Bank and Affiliated 

Banks 
Farmers Loan & Trust Co. executor s 
Farmers' Loan & Trust Co. executor ' 
Fidelity & Columbia Trust Co. executor ' 
Fidelity Trust Co. 4 

Field, Marshall 
Fifth Third Union Trust Co. , trustee 
First National Bank of Bridgeport, Conn. , executor 
First National Bank of Duluth, administrator 
First National Bank, Fresno, Calif 
First State Bank of Brackettville, Tex 
First State Bank of Weimar 
First Trust & Savings Bank 
Fitzgerald, Mary A 
550 Park Avenue Corporation 
Flaxlinum Insulating Co. s 

Fletcher, O. E 
Fletcher Savings & Trust Co. , executor ' 
Flint, Goering & Co. , Ltd 
Forshay, Stewart 
Foster, Alice Fisher 
Foster, J. M. , estate of e 

Foster, James F. , estate of ' 
Foster, Mrs. James Martin, executrix ' 
Fox, Eugene 
Francesconi & Co. , J. C. ' 
Francis, Francis, guardian 
Francis, jr. , Francis 
Frank, William G. , administrator 
Franklin et al. ; Thomas H. , executors and trustees 
Fresh Pond Ice Co 
Fuller, jr. , James W 

32137 
16725 
31444 

6220 
18234 
21621 
40672 
13638 
11840 
26127 
18721 

{ 18502 
18508 
15811 
12876 
12657 
16011 
11746 

810 
88888 
5120 

33059 
87099 
20078 
23847 
10126 
12928 
11493 
21928 
20585 
10585 
16724 
16724 
9844 
6515 
7282 
8068 

21 
15 
21 

5 
16 
16 
21 
13 
15 
20 
18 
18 
13 
9 

10 
11 
5 

20 
5 

20 
20 
19 
20 

7 
16 
13 
16 
17 
10 
15 
15 
6 

ll 
9 
7 

664 
1882 
265 

520 
181 
488 
142 
109 
718 
88 

775 
1096 
1226 
975 
396 

1034 
178 
288 
676 

1284 
1049 
421 
587 

1137 
1390 
496 

1390 
1002 
658 

1882 
1382 
1071 
148 
156 
28 

i Estate tsx decision. 
& Nonacquiescence relates to issue involving jurisdiction of Board. 
s Estate tax decison; nonacquiescence relates to issue 2 of decision. i iVonscquiescence relates to issue concerning invested capital for 1920 and 1921. 
e Revokes acquiescence notice pubdshed in Cumulative Bulletin VI-I st page 2. 
e Nonscquiescence relates to issue 1 of deci. ion. 
r Nonscquiescence relates to third issue of decision. 



80 

NoNAcQUIEscEÃcEs — Continued. 

Taxpayer. 
Docket 
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Gallum, Albert F. , trustee 
Ganahl Lumber Co 
Garber, B. A. ' 

Garber, M. C. ' 
Gardner Governor Co s 

Garneau Co. , Inc. , Joseph 
General Box Corporation 
General Manifold 5t Printing Co 
Georgia Car 5t Locomotive Co. ' 
Gibson, Eate Viola, estate of 4 

Gideon-Anderson Co 
Gillette, Carl W 
Gillette, Katherine E 
Ginsburg Co. , Inc. , Ben 
Girard Trust Co. , executor ' 
Girard Trust Co. et al. , executors 
Glass, Andrew, estate of 
Gleichman, Phil 
Glenn, Thomas E 
Goddard, John N 
Godfrey, Jonathan 
Gong Bell Manufacturing Co 
Gonzolus Creek Oil Co. (dissolved), trustee for cred- 

itors of 
Goodrum, jr. , J. J 
Gordon, Henry J 
Grand Rapids National Bank ' 
Grandin, Florence 
Grandin, George W. , trustee 
Grandin, Henry B 
Graves et al. , A. H. , committee for creditors of 

Whittaker k Bacon 
Great Bear Spring Co. s 

Great Northern Ry. Co. ' 
Greenbaum, Ben 
Greene et al. , Richard T. , trustees 
Grelck Condensed Buttermilk Co 
Greylock Mills 

Ground Gripper Shoe Co. , Inc 

Guarantee Construction Co. s 

6101 
24289 
3708 

14097 

( 
3710 

13909 
321 

40 
32198 
14577 
3131 
7402 

22365 
27010 
18754 
45556 
11298 
23208 
28361 
18121 

2262 
18621 
18720 
17584 

13393 
18633 
13838 
23116 
25740 
25742 
2o742 

22631 
10489 
8433 

11850 
28888 
23973 
3691 

11926 
17940 
19371 

1828 

10 
21 
11 

11 
5 
1 

22 
12 

7 
18 
18 
14 
19 
10 
16 
19 
17 
4 

11' 
18 
15 

12 
11 
12 
9 

16 
16 
16 

12 
12 

8 
20 
15 
7 
9 

21 

747 
118 
979 

979 
70 
75 

725 
436 
986 

1344 
329 
434 
580 

81 
1100 
308 
378 
147 
842 
420 
775 
152 

310 
420 

1191 
1119 
515 
515 
515 

124 
383 
225 

469 
401 
79 

1281 

646 

1145 
& Nonacquiescence relates to issue ss to whether the agreements of December 14, 1918, snd the discharge 

thereof were productive of income taxable for the years involved, and, if so, to what extent. 
r Nonscquiescence relates only to that part of decision which relates to application of the Ayers decision 

(I B. T. A, 1133). ' Nonacquiescence relates to third issue of decision. 
4 Estate tax decision. 
s Acquiescence notice published in Cumulative Bulletin VIII-2, page 20, recalled. 
s Nonacquiescence does not relate to depreciation and obsolescence adjustments. 
r Nona cquiescence relates to issue involving the question whether the company should accrue as income 

in the taxable years interest earned but not paid in those years on obligations of other corporations owned 
by it. 

s Nonacquiescence in decision in so far as the Board holds that it has jurisdiction to determine the over- 
payruent for 1917. 

& Nonacquiescence relates to second issue of decision, 
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Guild Co. , Inc. , J. H 

Gulf States Steel Co 

Gwin, Earl S 

H. 

8741 

17983 

12 

14 

914 

1244 

Haight, George W 

Hailer, Mary ' 

Hamilton, Harris k Co 
Hamilton Woolen Co 
Hamlet Ice Co 
Hanify, Aloysius ' 
Hanify, Martha M. ' 
Hanlon, Mary E 
Hannibal Missouri Land Co 
Harbour-Longmire Co 
Harlan 4 Co. , O. A 
Harper, Harry F 
Harriet Cotton Mills 
Harris, Elizabeth H 
Harris Oil Co. , C. C 
Harry Co. , S. J 
Hartford-Fairmont Co. s 

Hartmann, Charles 
Haskell & Barker Car Co 
Hass, E. S, 4 

Hatzel k Buehler, Inc ' 
Haubens, Henry, executor 
Hawkins, Frank 
Hay, Jane Burt ' 
Haynes, Elwood, estate of 
Healy, Henry W 
Healy, Raymond 
Heineman Lumber Co. ' 
Heinrich, Samuel G. , estate of 
Heipershausen et al. , George, executors ' 
Heipershausen, Philip, estate of ' 
Hemlock Hollow Coal tk Coke Co 
Henaghan, Elizabeth 
Hendricks, EIarmon W 
Hcnn, A. W. , trustee 
Hepburn, C. Fisher, estate of ' 
Hermance, H. P 
Herndon, James 
Hershey Manufacturing Co 

6141 

( 
14063 
25751 

( 
4170 

15687 
29670 
25516 
20996 
20996 
27251 

9084 
6905 
1374 

29087 
6228 

11820 
8011 
1644 
9016 

18930 
7009 

14817 
9501 

11454 
11418 
2572 

19614 
11724 
19560 
19649 
10175 
2420 

24911 
24911 

8837 
27252 
4554 
4303 
9690 

11192 
32297 

( 
28862 
32108 

4 
14 

12 

21 
16 
21 
21 
16 
9 
7 
1 

20 
5 

11 
13 

4 
12 
14 
9 

13 
10 
1( 
4 

17 
13 
18 
18 
11 

2 
18 
18 
10 
16 
4 
8 

11 
11 
18 
14 

1075 
488 

735 
334 
433 
379 
379 
809 

1072 
314 

1027 
143 
734 
420 
937 
211 
98 

146 
1087 
1352 
993 
738 
842 
413 
796 
27 
27 

1229 
406 
218 
218 

1176 
809 

1257 
190 

1386 
420 
892 
867 

1 Nonacquiescence relates to issue coacerning deductibility of charitable contributions. 
s Estate tax decision. 
s Revokes acquiescence published in Cumulative Bulletin VIII-1, page 19. 
& Nonacquiescence relates to first issue of decision. 
s Nonacquiesceaoe relates to third issue in decision. 
4 Nonacquiescence in so far as decision allows petitioners to deduct for the years 1929 snd 1921 their 

allocable portion of Federal estate and State transfer taxes paid on shares received by them by virtue of a 
compromise agreement modifying the terms of the wiu aad in excess of their shares receivable under the 
will. 

t Noaacquiesceace relates to issue as to tentative tax. 
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Board of Tax A. ppesls. 
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Herzog, Philip W 
Hess Bros. ' 
Hewitt Rubber Co 
I-lickey, J. E 
Higginbotham-Bailey-Logan Co. s 

Hilton et al. , Laura R s 

Hind, George H 
Hind, Rolph k Co 
Hinman, Thos. P 
Hirsch 45 Co. , Adolph 
Hirsch-Weis Manufacturing Co 
Hof Brau Co. , The ' 
Hoffman, Isabella C. , estate of s 

Hoffman et al. , Meyer C. , executors ' 
Hoffmann, Frederick H 
Holifield, Mary D. Moore 
Holloway, W. W. , administrator 
Holyoke k Westfield R. R. Co 
Hon1e Builders Shipping Association 
Home Ice Cream dt Ice Co 
Home Laundry Co 
Hood, Charles C 

Houghton 4t Dutton Building Trust 

Hduston Belt k Terminal Ry. Co. ' 
Hov, ard Co. , J. W. 5s A. P 
Howell, Charles H 

Howell, Charles M. , administrator ' 
Hulbert, Edmund D. , estate of ' 
Humphreys, E. C 
Hunt, J. C 
Huntington, Annie 
Huntington, Wallace 
Hupfel Co. , Inc. , J. Chr. G. ' 
Hutchings, Kmnia Burt s 

Hutchins Lumber k Storage Co, 'c 
Hutchison, Charles" 
Hutt Cattle Co 
Hutt Contracting Co 
Hynes, William J 

6245 
8039 
325 

19107 
4691 

40131 
19167 
19167 
18615 
3230 

30494 
6134 
5338 
3361 

10089 
28361 

8425 
7044 

37633 
6047 

27466 
34558 
41601 
45738 
49130 

8494 
19863 
27805 

( 
7382 

24464 
11204 
4069 

19888 
25807 
25806 
9834 

19567 
3307 
8053 

26433 
26433 
21382 

10 
7 
1 

11 
8 

21 
18 
18 
11 
7 

14 
6 

3 
3 
7 

19 
9 
8 

19 
4 

19 

20 

6 
15 
16 
21 
12 
9 

15 
15 
15 
9 

17 
4 

13 
17 
17 
16 

747 
729 
424 
420 
566 

3 
96 
96 

420 
707 
796 
442 

1361 
964 

1302 
378 
127 
903 
762 

45 
962 

1364 
1096 
1405 

757 
818 
656 

1388 
851 
851 
944 
413 
705 

1187 
818 
818 

1272 
&Nonacquiescence relates to second issue of decision. 
'Nonacquiescence relates to first, second, and fourth issues of decision. 
:Estate tax decision. 
'Nonacquiescence relates to third issue in decision. 
'Nonacquiescence relates to second and fourth issues of decision. 
&Nonacquiascence relates to issue 1 of decision. 
'Estate tax decision; nonacquiescence relates to issue concerning transfer of stock. 
'Nonacquiescence relates to obsolescence issue. 
'Nonacquiescence in so far as decision allows petitioners to deduct for the years 1920 and 1921 their anocable portion of Federal estate and State transfer taxes paid on shares received by them by virtue of a 

compromise agreement modifying the terms of the will and in excess of their shares receivable under the will. 
u fs'onacquiescence relates only to that part of decision which relates to application of the Ayers decision 0 B. T. A, 1135). 
u Nonacquiescence relates to deduction of amount expended for "training" to keep in condition for "stunt" acting. 
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Illinois Merchants Trust Co. executors ' 
Ilhnois Rural Credit Association 
Imperial Coal & Coke Co 
Independent Brewing Co. of Pittsburgh s 
Independent Brick Co 
Independent Life Insurance Co. of America s 

Indiana Harbor Belt R. R. Co 
Indiana Rolling Mills Co 
Indiana Stove Works 4 

Indianapolis Street Ry. Co 
Individual Towel & Cabinet Service Co 
Industrial Loan & Investment Co 
Inglewood Park Cemetery Association 
Inman, Edward H 
Interburban Construction Co 
Irving Bank-Columbia Trust Co. et al. , executors s 

11204 
5058 

21808 
3242 
8198 

25295 
21550 
37661 
12259 
8148 
8787 
1231 

~( ness 
20664 
8249 
2501 
2687 

20055 

12 
8 

18 
4 

11 
17 
16 
13 
8 
7 
5 

17 
6 

5 
5 

16 

818 
1178 
919 
870 
862 
757 
279 

1141 
1008 
897 
158 

1828 
886 
842 
529 

1292 
897 

Jackson, Annette T 4 

Jackson, Caroline Mather, estate of 
Jackson, George A ' 
Jackson, Minnie L. , estate of s 

Jackson, Willis K. ' 
Jackson & Tindle s 

Jacob Bros Co 
Jaeger, Otto, estate of 5 

James, Arthm' Curtiss s 

James & Holmstrom Piano Co 
Jefferson Gas Coal Co 
Johnson et al. , Homer S. , executors ' 
Johnson, Stephen O. , estate of ' 
Johnston, Mrs. E. V, deceased 
Johnston, R H. , heir at law 
Jones, John M. , estate of s 

Jones, Loula B. , executrix ' 
Jones, S. J 

9001 
20303 
9002 
4219 
9003 
9000 

18832 
20055 ~ 

2509 
18833 

( 
14951 
38247 
9550 
9550 

14355 
14355 
39743 
39748 
27220 

11 
15 
11 
3 

11 
11 
19 
16 
13 
19 
16 
11 
11 
12 
12 
20 
20 
17 

1257 
1001 
1257 
832 

1257 
1257 
315 
897 
764 
822 

1185 
534 
534 
185 
185 
441 
441 

1181 
I Estate tax decision; noaacquiescence re)steato issue concerning transfer of stock. ' Nonscquiescence relates only to issue 2 ia decision. 
s Nonacquiescence in assumption of authority by the Board to pass upon constitutionality of section 

245(b) of the Revenue Acts of 1921 sad 1924 and refusal to administer same. 
4 Nonacquiescence relates to second issue of decision. 
s Estate tsx decision; nonacquiescence relates to deductioa for executors" co~ons snd attorneys' 

fees. 
4 Nonacquiescence relates to tentative tax issue. ' Estate tax decision; nonscqaiescence relates to deduction of the amount under paragraph (2), section 

403(s), Revenue Act of 1921, undiminished by 22I, ~i. 40 of the deductions under paragraphs (I} snd (3) of 
said section. ' Estate tax decision. 

s Estate tax decision; nonscquicsceace relates to trust instruments of f913 and 1921. 
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Kaauila Land Trust 
K. 

Kistler, William F. , estate of 

Kistler Land & Improvement Co. ' 
Kittery Realty Co 

Klein, Florence L. ' 

Klymau, E 
Kohn, Achilles H 
Kohn, Lillie V 
Krueger Broughton 
Kuhn, J. J 
Kynett, Harold K 

Lumber Co. s 

Kalb, Louis 

Kansas City Southern Ry. Co. et al. t 
Keen, Herbert Ide 
Keeney, George E. , estate of 

Keeney, Raymond G. , executor 
Keewis Realty Co. , Inc. s 

Kehota Mining Co 
Keller, Samuel 

Kellogg-Mackay Co 
Key Largo Shores Properties, Inc 
Keystone Coal & Mining Co 
Keystone Steel & Wire Co 
Kinnett-Odom Co. s 

Kirby Lumber Co 
Kirk & Co. , J'ames S 
Kissel, Caroline T 
Kissel, Caroline T. ' 

Kistler et al. , Florence L. , administrators 

( 
28263 
29547 
19421 
19422 
12054 
8423 

11715 
14424 

( 
11715 
14424 
10489 
1117 

38096 
38098 
21594 
40529 
10168 
17496 
20659 
44954 
30175 
18203 
21788 

3707 
11986 
18061 

( 

3707 
11986 
18061 
12355 
15114 
34274 

4004 
4005 
6061 
6102 

10157 
6753 

16478 
16477 
17130 
18631 
13190 

) 19 
15 
15 
16 

15 

) 15 

12 

) 
20 
21 
10 
16 
19 
19 
17 
15 
15 

11 1 

9 

) 14 

4 
16 
16 
18 
11 
12 

1172 
865 
886 
665 
275 

715 

715 
383 
885 

84 

635 
1008 
295 
617 

1124 
1046 
916 
705 

1270 

979 

671 

569 

617 

832 
662 
662 

1270 
420 
692 

Lancaster et al. , John L. , receivers 
Lancaster Lens Co. ' 

9863 
11603 

9 
10 

365 
1153 

r Nonacquiescence relates to exclusion from income for the year 1919 of additional compensation for trans- 
porting United States mails, swarded by the Interstate Commerce Commission in 1919. s Nonscquiescence does not relate to depreciation snd obsolescence adjustments. 

s Nonscquiescence relates to transferee liability. ' Nonacquiescence relates to deduction of aliquot part of cost of improvements to certain property. ' Nonscquiescence relates to issue as to whether the agreements of December 14, 1918, snd the discharge 
thereof were productive of income taxable for the years involved, and, if so, to what extent. 

s Nonacquiescence relates to issue with respect to question of allowance of amortization in 1918 on costs 
incurredin 1919. 

Nonacquiescence relates to question in decision pertaining to the year 1919. 
s Nonscquiescence relates to issue involving respondent's motion to dismiss because petition was not 

filed withiu 60-day period. ' Nonscquiescence relates to the issue as to whether a return signed by the president and secretary was 
the return required by statute, the filing of which started the running of the statute of limitations. 
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Land Improvement & Supply Co 
Landreth Co. , E. A. ' 
Langwell Real Estate Corporation 
Lawson, John S 
Leasing & Building Co 
LeBus, Mary Belle Burt ' 
Lee Live Stock Commission Co 
Lee Shoe Co. , Inc. , John 
Lehmann et al. , Edward J. , trustees s 

Levine Bros. Co. , Inc. ' 
Levinstein, B. E. s 

Lewis, John B 
Ley, Fred T 
Ley & Co. , Inc. , Fred T 
Libby, Margaretta A. , estate of ' 
Liberty Insurance Bank 
Liberty National Co 
Lieber et al. , H. W. , executors 

Lightning Crock Oil & Gas Co 

Lisk Manufacturing Co. , Ltd. ' 

Livezcy, F. M 
Lloyd, Ernest E 
Lobscnz, Jesse ' 
Lock, Moore & Co. , Ltd 
Loetscher, Christian, estate of ' 
Loctscher et al. , John A. , executors ' 
Locwcnstein Bros. Garment Co 
Lorraine Turpentine Co. " 
Los Angeles & Salt Lake R. R. Co 
Louisiana Naval Stores, Inc 
Ludington, Charles H. , estate of 

28778 
15885 
23758 
6108 

14428 
18745 

280 
10061 
32137 

6832 
25262 
26118 
37005 
18168 
28979 

5070 
22872 

9720 
8584 

23204 
10031 
11438 
19050 
20440 
24414 
29788 
9295 

14325 
14325 
8465 

34503 
21741 
18449 
23208 

18 
11 
17 
10 
16 
17 
7 

11 
21 

5 
19 
19 
21 
9 

18 
14 
18 
13 
9 

11 
15 
15 
8 

17 
7 

14 
14 
13 
20 
18 
18 
16 

963 
1 

196 
747 
105 
413 
532 
187 
664 
689 

99 
997 
216 
749 
221 

1428 
510 

1175 
1150 

179 
1048 
806 

1029 
81 

1008 
228 
228 
446 
423 
168 
533 
308 

Magee Furnace Co. " 
Maher, Josephine ' 
Mahoning Coal R. R. Co 
Majestic Coal Co 
Malley Co. , Edward 
Mallinckrodt, jr. , Edward 
Mallinckrodt, sr. , Edward " 
Malta Temple Association 

5600 
20996 

2202 
21808 
9677 

11031 
1750 

29476 

11 
21 

4 
18 
6 

14 

16 

1216 
379 
923 
919 
462 
194 

1112 
408 

' Nonacquiescence relates only to invested capital issue. 
r Nonacquiescence in so far as decision allows petitioners to deduct for the years 1920 and 1921 their 

allocable portion of 1'ederal estate and State transfer taxes paid on shares received by them by virtue of a 

compromise agreement modifying the terms of the will and in excess of their shares receivable under the 

will. ' Nonacquiescence relates to issue involving jurisdiction of Board. 
' Nonacquiescence relates to issue 9 in decision. 
o Nonacquiescence relates to issue 1 of decision; acquiescence as to this issue published in Cumulative 

Bulletin IX-2, page 33, recalled. ' Estate tax decision. 
' Nonacquiescence relates to depreciation issue. 
' Nonacquiescence relates to third and fourth issues of decision. 
' Lstato tax decision; nonacquiescence relates to issues involving executors' commissions, attorneys' fees, 

snd miscellaneous administration expenses. 
» No»acquiescence relates to issue 2 of decision. 
» Nonacquiescence relates to first issue of decision, 
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Mannattan Brewing Co 
Mann, Franklin P. , estate of 
Mansfield, Henry F. , estate of 1 

Mansfield, Minnie I. , executrix ' 
Maritime Securities Co. s 

Marston, Edgar L 
Martin Advertising Agency, Inc. , Mac 
Mastick, Lizzie S. ' 
Matern, William A 
Matheu. s, John E 
Matthiessen, Conrad Henry 
Matthiessen, jr. , F; W 
McAvoy Co 
McClung et al. , Hu L. 

& 
executors 

McClure Pine Co 
McCormick et al. , Cyrus H. , executors s 

McCormick, James, estate of 
McCormick, Nettie Fowler, estate of s 

McCutchen, C. E 
McDonough, James B 
McDowell, S. L 
McDowell, Mrs. S. L 
Mc Gee, Nellie B 
McGowin-Foshee Lumber Co. 4 

McMurtrie, Adnah 
McNeill, Robert H s 

Meagher, Charles F 
Mercantile Trust Co. , executor 
Merren, K. E. ' 
Merritt, Thomas A. , estate of 

Metro Pictures Corporation of New England s 

Metropolitan Securities Corporation 
Mexican Teleglaph Co. s 

Mianus Motor Works, Inc 
Middlesex Ice Co. et al 
Midland Valley R. R. Co. ' 
Mid-West Box Co 
Milan, M. A 
Miller, Clarence A 
Modern Inventions Corporation 
Moir, Harry C 
Moisseiff, Leon 

Molter, Carrie E 

693 
6101 

12165 
12165 

824 
20955 
8115 

20509 
27965 

9583 
28250 

2125 
9216 

12468 

( 
87009 
41314 
22731 
41387 
22731 
19819 
21462 
11272 
11271 
18292 
29938 
10446 
19740 
17261 
24105 

9528 
19847 

( 
18502 
18503 
4487 

27956 
9098 
6052 
7282 

25000 
11066 
21555 
14087 
25877 
19135 
86111 
45700 
25780 

6 
10 
17 
17 
2 

18 
11 
18 
21 
8 

20 
2 

10 
13 
20 

18 
21 
13 
16 
16 
15 
15 
18 
10 
8 

16 
20 
18 
18 
18 
11 
19 
10 

5 
9 

19 
11 
16 
18 
16 
14 
21 
19 

952 
747 
385 
885 
188 
558 
162 
428 
384 
209 
162 
921 

1017 
885 

560 

428 
1214 

428 
569 
556 
947 
947 

1181 
961 

1801 
479 

68 
85 

156 

1096 

1271 
299 
218 
485 
156 
423 

1228 
1111 
1081 
1267 

23 

515 
911 

& Estate tax decision. 
s This notice, wl ch wss originally published in Bulletin IV-41, page 1, was republished in Cumulative 

Bulletin V-l, page 7, for the reason that the case was erroneously included in the list of cases acquiesced 
in, published in Cumulative Bulletin IV-2, page 2. 

i Estate tax decision; nonacquiescence in so far as decision holds as nontaxable the value of property 
placed in trust under the instrument of July 27, 1918. 

r Nonacquiescence relates to second issue of decision. 
s Nonacquiescence relates to deduction of commission paid to agents fot negotiatirlg ]case, 
s Estate tax decision; nonscquiescence relates to deductibility of remainder value of the residuary estate 

bequeathed to charity. ' Nonacquiescence in decision regarding certain shstes of stock. 
s Nonacquiescence relates to tentative tax issue, 
s Nonacquiescence relates to issue of 1 decision. 
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Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Moore, L. C. ' 

Moore, Tom (Fayette T. ) 2 

Moore Corporation, John C 
Moore Cotton Mills Co 
Morgan, Brooks 
Morrell 4 Co. , John 

Morris, Caspar W 
Morsman, Edgar M. , estate of s 

Morsman, jr, , Edgar M. , administrator s 

Moser, Carl F 
Moscr, George J 
Moscr Josephine T 
Moser, Julius C 

Mossrnan, Yarnelle k Co. ' 
M. S. C. Holding Corporation et al 
Muller, Carl, estate of 
Murph~y, Edward J 
Murphy et al. , James C. , executors s 

Murphy Oil Co 
M. W. S. Realty Co 
Myers, Long k Co 

N. 

National Bank of Topeka 

National Electric Ticket Register Co 

National Piano Manufacturing Co. ' 

National Products Co 
National Refining Co. of Ohio et al. , The 
National Sugar Manufacturing Co 
National Tank 4 Export Co 
Nelson, C. N. , estate of s 

Ncuman Co. et al. , H. L 
Ncvin, William L. , executor s 

New Jersey Porcelain Co 
Newman, Lillian D 
Newlnan, Lloyd D 
Newman et al. , Lloyd D. , executors 
Newlnan, Louis, estate of 
Newman, William C. ' 
New Orleans, Texas 4t Mexico Ry. Co. s 

( 
3709 

13907 
18273 
18861 
29543 
18614 
15114 
34274 
27806 
32075 
32075 
13473 
13475 
13474 
13471 

( 
3269 

11076 
4620 
9720 

40798 
4166 

14440 
30188 

( 
12358 
24511 

18850 

( 

13097 
37745 

3333 
20486 

( 
6136 

12120 
186 

10605 
3274 
7702 

18348 
31551 
29568 
15940 
15936 
15939 
15939 
6530 

400 

11 
19 
15 
17 
11 
14 
16 
14 
14 
12 
12 
12 
12 
9 
7 

13 
21 

5 
15 
21 
14 

15 
17 
17 
18 
11 
7 

11 
1 
7 
3 
7 

16 
16 
15 
15 
15 
15 
15 
10 
6 

979 
140 

1140 
662 
420 

569 
1405 
108 
108 
672 
672 
672 
672 
45 

216 
1175 
216 
952 

1195 
133 
460 

1301 
48 
42 

1103 
46 

632 
511 
236 
57? 

1217 
127 
533 

15 
1059 
369 
369 
369 
369 
158 
436 

I Nonacquiescence relates to issue as to whether the agreements of Decembor 14, 191S, and the discharge 
thereof were productive of income taxable for tho years involved, and, if so, to what extent. 

' Nonacquiescence relates to issue involving gifts and sale of certain stock. 
s Estate tax decision; nonacquiescenco notice published in Cumulative Bulletin Vill-l, page 51, recalled 

in so far as same relates to issue 2 of decision. 
' Nonacquiescence relates to issue involving deduction of tentative taxes in determining the earnings 

availablo for paymont of dividends in 1918 and 1919. 
s Estate tax docision. 
s Nonacquiesccnce relatos to tentative tax. issue. 
I Nonacquicscence relates to doduction of amount of bad debt ascertained to be worthless and charged 

oil in 1920. ' Nonacquicscence rclatcs to issues 1 and 4 in decision. 

72109' — 31 — 7 
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Taxpayer. Docket 
No. 

Hoard cf Tsx A. ppesls. 

Volume. Page. 

New York Trust Co. , trustee 
Niles Fire Brick Co 
950 Park: Avenue Corporation 
907 Fifth Avenue, Inc 
960 Park Ave. Co. , Inc. , et al 
920 Holding Corporation 
Nolde dt Horst Co. ' 
Nord Hop Ranch 
Nordholt, John B 
Norfolk Knitting Mills Corporation 
North American Mortgage Co. ' 
North American Oil Consolidated s 

North Star Granite Corporation 
Northern Trust Co. , executor ' 
Northern Trust Co. , executor ' 
Northside Viaduct Co. ' 
Northwestern Improvement Co 
Northwestern States Portland Cement Co J 
Norton et al. , Frank E. , executors s 

Norton Construction Co. , Inc 
Norwich k Worcester R. R. Co 
Norwood Lumber Co 
Noyes, Charles R. , estate of ' 
Nunnally, J. H 
Nunnally, Win ship 

O. 

Ohio Falls Dye dr Finishing Works 
Oilbelt Motor Co 
Old Cololry R. R. Co 
Old Dominion Steamship Co 
Olds, Mi9ard D. 'a 

Olinda Gasoline Co 
Olinger Corporation 
O' Neil, John 
O' Neil, Mrs. John (Frances) 
Ortseifen, Adam " 
Ostenberg, W. H 

Ott, Will M 
Ottley, John K 

28250 
2628 

34034 
34038 

6978 
34081 

9867 
6149 
3766 
4341 

15798 

( 
8714 

16107 
37299 

2473 
7127 

( 
11728 
14200 
12106 

( 
5763 

10456 
5594 

41042 
2020 
3785 

18486 
18627 
18620 

20395 
14700 
7820 

24462 
8718 

( 
15799 
19077 
25469 
16864 
16864 
12900 

( 
19306 
34015 
13713 
18623 

20 
6 

20 
20 
7 

20 
12 
10 
4 
5 

18 
12 
21 

9 
9 
9 

14 
7 
9 

21 
2 
6 

16 
11 
11 

16 
16 

6 
16 
15 
13 
9 

16 
16 
14 
17 
15 
11 

162 
8 

288 
288 
216 
288 
417 
835 
509 
792 
418 

68 

222 
1310 

96 
"468 

79 

835 
450 
443 
215 
341 
519 
420 
420 

1038 
831 

1025 
264 
560 

1050 

170 
614 
614 

1403 

738 
867 
420 

r Nonacquiescence relates to erst issue of decision. 
a Nonscquiescence relates to issue regarding income from purchase of own debentures. 
a Nonscquiescence relates to basis of charging depletion on cost of defending title to oil properties; and 

to issue involving income earned in 1916 snd released to taxpayer in 1917. 
r Estate tax decision. 
s Estate tax decision; nonscquiescence relates to trust created on February 9, 1917. 
e lqonacquiescence in so fsr as decision determines that Highland Park Co. and Northside Viaduct Co. 

were affiliated with Virginia Railway dr Power Co. ' Nonacquiescence relates to fifth issue of decision. ' Nonacquiescence does not relate to deductibility of New York inheritance tsx. 
r Estate tax decision; nonacquiescence relates to issue 1 of decision. 
» Nonscquiescence relates to partnership issue, 
n Nonacquiescence does not relate to deduction of contribution to church building fund. 
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Taxpsy'er. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Ottumwa Serum Co 
Oul Building and Loan Association 

( 
15114 
34274 14 569 

1196 

Pacific Coast Pipe Co. ' 

Pacific Door 4fs Sash Co. ' 

Pacific Southwest Trust k Savings Bank, executor s 

Palmetto Coal Co 

Paramount Knitting Mills 
Parrett, O. S 
Paso Robles Mercantile Co 
Payne, Martha 
Pearson, Eric A 

Peavy-Byrnes Lumber Co. 4 

Peavy-Moore Lumber Co. 4 

Peavy-Wilson Lumber Co. ' 

Peck 4k Hills Furniture Co. ' 
Pederson, Hans ' 
Pedcrson, Marie ' 
Peerless Woolen Mills 
Pelton, Honoro Gibson, executrix 
Perbohner, Jacob 

Peruna Co. ' 
Petaluma 4k Santa Rosa R. R. Co. s 

Pettis, Lizzie Ada, estate of s 

Phelps-Waters Co. 9 

Philadelphia Quartz Co 
nt ir an C Piedmont Mou A y Gu o o 

Pietsch, Amy Lake, deceased, estate of » 
Pietsch, Walter G. , executor 1' 

7961 

( 

14481 
18898 
21186 
12136 
9478 

18272 
20306 
29902 
6766 

11655 
28038 
32298 
27804 
15824 
16354 
25984 

( 

15823 
16355 
25986 

( 

15822 
16356 
25985 
16108 
12329 
12328 
12038 
7402 

38096 
38098 
5102 

12333 
13830 
37099 
19419 
6677 
1757 
5424 
5424 

20 

14 
16 

11 

17 
4 

12 
18 
18 
16 

14 

14 

14 

16 
14 
14 
13 

7 

21 

11 
11 
20 
15 
13 
3 

1329 

72 

1372 
143? 

154 

91 
833 
750 
415 
892 

1405 

625 

625 

625 

1008 
1089 
1089 
1119 
1144 

84 

1180 
541 

1049 
1166 
1146 
1009 
582 
582 

4 Nonacquiescence relates to issue 6 of decision. 
4 Nonscquiescence in Board's conclusion that section 281 of the Revenue Act of 1918 is not applicable. 
4 Estate tax decision. ' Nonacquiescence relates to affiliation issue, except with regard to Pesvy-Wilson Lumber Co. snd 

Christie gr Eastern Ry. Co. for 1917, 1918, snd 1919. 
4 Nonacquiescence relates to leasehold issue. 
4 Nonacquiescence relates to issue (sh 
r Nonacquiescence relates to issue as to whether the Board had jurisdiction to hear snd determine a 

deficiency for 1920. 
4 Nonacquiescence relates to that part of decision as to the purchase of taxpayer's own bonds at less than 

par which were retired. 
4 Nonacquiescence relates to issue as to whether Phelps-Waters Co. was a transferee of Wisconsin Chem- 

ical Co. 
» Revokes acquiescence notice published in Cumulative Bulletin V — 2, page 8. 
ii Nonacquiescenoe relates to Sfth issue of decision. 
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Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Pike County Coal Corporation' ' 

Pittsburgh Gasoline Co 
Pittsburgh Knife & Forge Co 

Pittsburgh Provision & Packing Co 

Pittsburgh Supply Co. s 

Pittsburgh Union Stock Yards Co 

Pittsburgh Valve Foundry & Construction Co 
Planters National Bank 
Potter, A. E 
Potter, E. L 
Potter, Elmore L 
Potts Run Coal Co. ' 
Powell Coal Co. 4 

Prescott et al. , Oliver, executors s 

Preseott, Wm. R 
Prindible, John F 
Prindible, Loretta H 
Pritzlaff, Frederick C 
Progress Paper Co 
Prosser, Seward 

Providence & Worcester R. R. Co 

Provident Trust Co. et al. , administrators s 

7189 
39463 
41854 

7464 
9219 

15813 
32370 
18864 
9219 

15813 
32370 
9089 

22455 
7432 

25544 
33878 

( 
26274 
30358 
11945 
7883 

18626 
15344 
15345 
6109 

39648 
8520 
6297 

4976 

4 
21 

6 

16 

14 

16 

6 
18 
10 
20 
18 
19 
12 
8 

11 
16 
16 
10 
20 
7 

625 

297 
1083 

139 

620 

139 

460 
705 
563 
252 
549 

1 

492 
582 
420 
187 
187 
747 
234 
734 

1186 
1004 

Quaker Maid, Inc 11421 10 301 

Radford Grocery Co. , J. M 

Ralston Steel Car Co 

Randall, George W. , estate of 

Rankin, B. Kirk ' 
Rauh & Sons Fertilizer Co. , E. s 

Rebadow, Anna N 
Red Salmon Canning Co 
Reeb, M. A 
Reed, John L. ' 
Reese, J. H 
Reilly, Warren 
Reinbold, Herman, estate of 
Reliance Manufacturing Co 

21500 
7640 

18158 

6765 
26191 
41046 
10720 
15937 
4146 
9847 

20996 
18404 
5380 

11418 
6021 

19 
15 

17 
12 
15 
15 
8 

21 
15 

7 
17 
7 

1023 

1416 

679 

1301 
468 
369 
790 
759 
379 

1261 
1327 
738 
583 

t Nonacquiescence relates only to issue 3 in decision. 
s Nouacquiescence relates to issue involving special assessment. 
s Nonacquiesceuce does uot relate to issue regarding value of coal in lauds in 1903. 
4 Nonacquiescence relates to jurisdiction issue. 
& Nonacquiesceuce docs uot relate to deductibility of New York inheritance tax. 
s Estate tax decision. 
r Nouacquiesceuce as to issue involving deduction of item of $1, 90E93 iu 1934. 
s Nonacquiescence relates to issues 3 aud 4 of decision. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Remington Rand, Inc 
Remington Typewriter Co 
Renziehausen Frederick C 

Reserve Loan Life Insurance Co. ' 

Reynolds, Mary G. , estate of 
Reynolds, Philip M. , estate of 
Rhode Island Tool Co 
Richfield Oil Co 
Richmond Belt Ry. Co 
Riggs National Bank 
Rindge Land & Navigation Co 

Roach, Hal E 

Roanoke Mills Co. ' 
Robertson, E. G 
Robertson Co. , H. P 
Robeson, Emma H 
Robeson, George W 
Robeson, Irving S 
Robeson, Robert H 
Robinson, Carel 
Robinson Co. , A. M. s 

Robinson, Mrs. C. H 
Rodenbough, Elizabeth McCahan, estate of ' 
Rodenbough Elmer E. , executor of the estate of 

Elizabeth McCahan Rodenbough, deceased 4 

Rolfe, Willard G. , executor s 

Root, Henry L. , estate of 4 

Root, Susie M. , executrix ' 
Rosenbaum Bros. , Inc 
Roslyn Fuel Co. s 

Rosseter, John H 
Roth, W. A 
Rothschild Colortype Co 

Rouse, Hempstone & Co. , Inc d 

Rowe, M. D. ' 
Rowe, Mrs. M. D. s 

Royal Syndicate 

Royal Tailors 
Ruf, Frank A. , estate of 

34726 
2788 

10658 

( 

21489 
29554 
32965 

8625 
8624 
2832 

( 
15799 
19077 
7218 

30903 
3698 

( 

29256 
36156 
42069 
23221 
28867 
14104 
26268 
26267 
22126 
26269 
24584 

5652 
8271 
465 

465 
18486 
2825 
2825 

13050 
9074 

22072 
6179 
6012 

12663 
7673 

10987 
9063 
9064 

( 

37374 
39101 
40685 
21998 

9528 

11 
4 
8 

18 

8 
8 
3 

13 
13 
17 
2 

20 

18 
19 
14 
18 
18 
18 
18 
19 
5 
8 
1 

1 
16 
5 
5 

11 
16 
12 
4 

14 
7 

7 

20 

18 
13 

773 
880 
87 

359 

360 
360 
180 

1050 
1291 
615 

1179 

474 
534 
887 
323 
323 
323 
323 
751 

1217 
972 
477 

477 
519 
696 
696 
736 
285 
254 
834 
718 

1018 
903 
903 

255 

731 
85 

4 Nonacquiescence ia decision involving issues regarding (1) the deductibility of reserves to cover lia- 
bility oa outstanding coupons attached to guaranteed premium reduction policies, and (2) the disallowance 
by the Commissioner ss s deduction of $5, 642. 15 representiag taxes paid and other real estate expenses. 

4 Nonacquiescence relates to ltfsrch 1, 1913, value of water rights. . ' Nouacquiesconce relates to first issue ia decision. 
' Estate tsx decision. 
t Estate tax decision; nonacquiesconce relates to issue 1 of decision. 
4 Nonaoquiescoace relates to issue involving notice of deficiency for fiscal year 1912 snd special assessment 

issue. 
' Nonscquiesconce relates to Anal issue of derision. 
4 Nonscquiescenco relates to second issue of decision. 
4 Estate tsx decision; nonacquiescence relates to dcductibility of remainder value of the residuary estate 

bequeathed to charity. 
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Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

St. Louis Malleable Casting Co. ' 

St. Louis National Baseball Club 
Saeger„Wilford C 
Sage, Margaret Olivia, estate of 
Saks k Co 
Sanderson Benjamin B. , executor ' 

San Joaquin Fruit k Investment Co 

Sansome, Frederick A 
Sarfert, Max 
Sass, Morris 

Savannah River Lumber Co. et al. s 

Sevier, Marion Shainwald s 

Shaffer, C. B 
Shaffran, Mollie 
Shainwald, Marion D. s 

Sharpe, Mary AJ 
Sheffjeld Dentifrice Co s 

Shillito Co. , John 
Shillito Realty Co 
Shoemaker, Flora H ' 
Shuttleworth, James A. , estate of s 

Scarbrough, J. W 

Scarbrough, Mrs. J. W 

Scarbrough, Lemuel 

Schall, William 

Schmidlapp Trust Fund No. 1340, Jacob G 
Schoenheit et al. , William, executors s 4 

Schoettle Co. , Edwin J 
Schreier Co. , Konrad 
Scioto Valley Supply Co 
Scowcroft 5r Sons Co. , John 
Scranton Electric Co. ' 
Scully Syrup Co. , D, B 
Seaboard National Bank of New York, N. Y. , ex- 

ecutor 2 

Seals, Victoria D. (Mrs. ) 

Seas Shipping Co. , Inc 

( 
5490 

15168 
26798 

7562 
5882 

21258 
28979 

6988 
6989 

20801 
26032 
3436 
6922 

( 

14354 
16130 
26936 

( 
17099 
24483 
17098 
24484 
17097 
24482 

( 
9721 

19163 
26127 
16626 

1941 
3600 

27602 
29583 
17872 
10005 

9690 
18624 
20714 
22077 
41648 
14410 
9872 

29987 
14410 
17127 
11814 
6187 
6186 

25640 
40672 

9 
15 
9 
6 

20 
18 

22 
5 

12 

14 

17 
18 
17 
18 
17 
18 
13 
20 
14 
13 
9 

17 
18 
15 
10 

14 
12 
18 
14 
17 
13 
8 
8 

16 
21 

110 
1192 
890 
36 

1151 
221 

1290 

1171 
977 
156 

317 
951 
317 
951 
317 
951 

1175 
88 
33 

950 
407 
173 
532 

1084 
90 

1386 
420 

841 

709 
298 

91 
709 
135 
877 
665 
665 

1145 
142 

&Nonacquiescence relates to "tentative tax" issue. 
&Estate tax decision. 
&Nonacquiescence relates to affufation of Savannah River Timber Co. and Port Wentworth Lumber Co. 

with group for 1918-1921. 
s This case was inadvertently printed in Bulletin VIII-tg as having been acquiesced in by the Com- 

missioner. 
& Nonacquiescence relates to issue respecting aKliation with American Gas gr Electric Co. 
sNonacquiescence relates to issue as to whether Board bad jurisdiction to hear and determine deficiencies. 

' r Nonacquiescence with respect to Board's action in excluding from income the amount received from 
Mary A. Sharp trust. 

s Nonacquiescence relates to loss sustained through obsolescence of trade-mark 
s Nonacquiescence relates to deduction for exhaustion of life estate. 
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Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Siegel, Eugene, executor 

Siegel, Jacob, estate of 

Siegel, Inc. , Joe 
Silver King Consolidated Mining Co. of Utah 
Simmons Gin Co 

Simons Brick Co. 2 

Simplex Engineering Co 

Sinsheimer Bros. , Inc 
Sioux City Stock Yards Co. ' 
Slocum, Ada M. , executrix 4 

Slocum, Grant H. , estate of 4 

Slocum et al. , Herbert Jermain, executors 
Small, G. G 
Smith, Clarence C 
Smith Agricultural Chemical Co 
Smithers, Francis S. , estate of ' 

Southeastern Express Co. s 

South Penn Oil Co 
Sewers Manufacturing Co 
Spencer, Marion Parsons ' 
Sprochnle, Albert W. , estate of 

Sproehnle, Isabel G. , executrix 

Sproehnle, John R 
Sprunt, James, Benevolent Trust 

Sprunt et al. , James Laurence, trustees 

Standard Life Insurance Co. of America I 

Stange, A. H s 

Starbuck, A. E. , administrator 
Steiner Manufacturing Co 
Stimpson, Dorothy Baker ' 
Strain Bros. , Inc. " 

( 

'18879 
28360 
29619 
18879 
28360 
29619 

1739 
15153 
21523 

( 

13973 
24509 
27247 
15548 
22667 
40643 
29560 

6498 
12228 
20210 
30040 
30040 

5882 
27976 
3767 

13179 
665 

24172 
32373 
40021 
42431 
20785 
14464 
22194 

( 
24859 
30362 

( 
24859 
30362 
24860 

I 
30966 
35016 
30966 
35016 
12475 

J 25842 
I 29779 

553 
11724 
223?1 
25061 
30915 

19 
20 
19 
20 

1 
8 

16 

14 

17 

21 
21 
21 

6 
16 
4 

11 
1 

19 

20 
16 
11 
20 

20 
20 

20 

20 

1 
13 
18 
19 
19, 

683 
563 
683 
563 

1113 
41 

793 

878 

504 

918 
973 
169 
169 
36 

658 
514 
902 

1086 

490 

1180 
268 
437 
417 

417 
417 

19 

810 
796 
740 

1059 
601 

i Estate tax decision; nonacquiescence in Board's determination that transfer of s certain leasehold by 
decedent constituted s bona fide sale for a fair consideration in money or money's worth. 

i Nonscquiescence rolstes to contribution to the All Year Club. 
' 

s Nonscquiescence relates to issue 3 of decision. 
i Estate tax docision. 
s Nonacquiescence relates to issue 2 of decision. 
4 Revokes acquiescence published in Cumulative Bulletin VII-2, 37. 
' Nonacquiescence relates to issue involving the question of "resser ve. " 
i Acquiescence notice in the case of A, H. Stange (C. B. IV-2, 4) recalled. 
s Nonacquiescence relates to issue involving taxable profit derived from sale of securities. 
i' Nonscquicscence relates to deduction of net loss for 1921 in computing net incoine for. fiscal year ended 

January 31, 1924. 



NONAcgvIEscENCEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Stephens-Adamson Manufacturing 

Stetson & Ellison 
Stevens, H. G 
Stevens & Thompson Paper Co 
Stewart, David ' 
Stone, George L 
Stoney, Mary M. (Mrs. ) 
Strickland, D. F 
Strickland, Olive 
Strickland, D. F. and Olive 
Strong, B. R. , estate of 
Sugg, J. D. , estate of 
Sunlin, L. F 
Sunnyside Coal & Coke Co. ' 
Superior Motor Parts Co. ' 
Superior Tube Co. 4 

Swenson, Cristina, estate of 
Swenson, S. T. , executor 
Swift, Lucile W 
Swift Co. , C. J 
Sykes, Richard, estate of ' 

0 C 
13462 
18641 
25010 
30443 
8736 

16318 
3501 

18309 
10756 
18628 
40707 
40708 
23159 
12468 
8860 
7483 
9442 

10348 
16104 
16553 
16177 
16177 
18516 
12315 
12136 

16 

11 
14 
5 

17 
9 

11 
16 
16 
16 
13 
6 
6 
9 
8 

20 
14 
14 
11 
12 
14 
16 

41 

397 
1120 
1213 
604 

20 
420 
419 
419 
419 
335 
651 

1232 
984 
407 

749 
675 
675 
420 
974 

1372 
1437 

Tait, James ' 
Taylor, Thalia C 
Temoyan et al. , Annie, trustees 
Temoyan, Mrs. Hormig, estate of 

Terminal Rs, ilroad Association of St. Louis 1 

Texas & Pacific Ry. Co 
Textile Mill Supply Co 
Thomas, C. R 
Thomas, Thomas E. , estate of 
Thomas, W. Aubrey 
Thomas Coal Co. ' 
Thompson, Melville W ' 
Thorn, Susan K. , estate of " 
Thorne, Neale & Co. , Inc 
Tighe, Anna M 
Tindle, Frank T. " 
Tobin, Charles J 
Trippensee Manufacturing Co 

13908 
17799 
22239 
22239 
26162 
28661 
9863 

10382 
7139 
4230 
4229 
8098 

23609 
18234 
12491 
13472 
8999 

25922 
13261 

11 
17 
16 
16 
17 
9 
8 
8 
6 
6 

10 
18 
16 
13 
12 
11 
17 
15 

979 
820 
923 
923 

1135 
365 
145 
118 

8 
8 

639 
1192 
181 
490 
672 

1257 
1261 

15 
&Nonacquiescence relates to issue 1 of decision. 
"Nonacquiescence relates to the third issue of decision. 
'Noaacquiescence relates to final issue of decision. 
~Nonacquiescence relates to special assessment. 
4 Estate tax decision. 
4Nonacquiescence relates to issue as to whether the agreements of December 14, 1918, and the discharge 

hereof were productive of iacome taxable for the years iavolved, and, if so, to what extent. 
r Nonacquiescence does not relate to issues involving contributions to Y. M. C. A. and amortization of 

discount on bonds. 
4 Nonacquiescence relates to second issue of decisioa. 
&Nonacquiescence relates to period of limitation for collection of 951, 295. 51 assessed on original ca]eadar- 

year return for 1919; also conclusion that books were kept on accrual basis during 1915 and 1919 
E Estate tax decision; aonacquiescence relates to issue 2 of decision. 
u Nonacquiescence relates to "tentative tax" issue. 
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VoNAcctvlEscENcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Trumble Reflning Co. of Arizona 

Turners Falls Power & Electric Co 
Turnure, George E 
Two-Republics Life Insurance Co 

11763 
17492 
26434 
32151 
26306 
10045 
29363 

14 

15 
9 

21 

348 

983 
871 

1355 

Underwood, Lucy C. , estate of ' 
United States Merchants & Shippers Insurance 

Co. ' 
United States Refractories Corporation 8 

United States Trust Co. of New York et al. , ex- 
ecutors of Francis S. Smithers deceased 4 

U ham R ph , Roy 

2473 

10439 
5642 

665 
16105 

13 
9 

1 
16 

1310 

164 
671 

1080 
950 

Van Schaick, Ellen L. , estate of s 

Van Zandt, Jacobs & Co 
Virginia, Carolina Securities Corporation et al 
Virginia Peailway & Power Co. ' 
Von Ruck, Karl, estate of ' ' 

7127 
6863 

11605 
7484 

( 
9040 

11731 
16626 

9 
8 
6 

9 
14 

96 
561 
84 

468 
33 

Waddell, Mary T 
Waggoner, Ada 
Waggoner, R. M 
Wagner, Richard G 
Walcott Lathe Co 
Waldcn Knife Co 
Waldo, Charles G. , estate of 
Walker, William Hall, estate of 
Walters, Frances W. (Mrs. ) 
Walworth, Charles W 
Wanamaker, John, estate of ' 
Wardlaw, W. C 
Warner, Fred W 
Warren, Wm. C 
Washburn, J. L 
Washington EIotel Co. ' 
Washington Post Co 
Weil, Joseph, estate of s 

Weil, Sopnia, administratriz ' 

4228 
5881 
4265 
5880 
1142 

12977 
26163 
18721 
23973 
18616 
8794 

31551 
2261 
3713 

18632 
27590 
6609 

8085 
18960 
18960 

) 

) 

6 
9 
9 
9 
2 

17 
18 
15 
11 
6 

16 
4 
5 

11 
16 
4 

10 
15 
15 

8 
629 
629 
925 

1231 
1236 
775 
401 
420 
788 

15 
842 
963 
420 

1091 
441 

1077 
965 
965 

1 Nonacquiescence relates to third issue of decision. 
s Nonscquiesceace relates to premium reserve issue. 
s Noascquicsconco relates to issue with respect to question of allowance of amortization ia 1918 on costs 

incurred ia 1919, 
s Estate tax decision. 
s Estate tax decision; nonscquiescence relates to trust created on February 9, 1917. 
e Nonacquiescence i a so far as decisioa determines that IIighlsnd Park Co. snd Nortbside Viaduct Co. 

were afliliated with Virginia Railway 3z Power Co, 
1 This case wss inadvertently printed in Bulletin VIII-48 ss having been acquiesced in by the Com- 

missioner. 
s Nonscquicsccnce relates only to that part of decision which relates to spplicatioa of the Ayers decision 

(I B, T. A. , 113sh 



96 
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Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Weissenbach, Minna E. ' 

Wells Bros. Construction Co 
Western Exchange Bank 
Western Marylan. d Ry. Co. s 

Western Wheeled Scraper Co. ' 
Wheatley, James A 4 

Wheeler, Charles S. , estate of s 

Wheeler Lillian M. , executrix ' 
White, C. H 
White & Wells Co 
White Eagle Oil & Reffning Co 
Whitehouse, Sybil 
Whitehurst et al. , John L 
Whitehurst et al. , Mary M 
Wickersham, Chas. A 
Widener, George D 
Widener, Joseph E 
Wilder, Herbert A. , estate of s 

Wilkinson, W. A. , estate of 

Williams Harvey Corporation 

Wilshire Oil Co. , Inc 
Wilson, Elihu Clement 
wilson, George B 
Wilson, Mrs. Henry 
Wilson, Milton H. , estate of 
Wilson, William W 

%ilson Syndicate Trust 
Wilson Trust 
Windfelder, John H. , estate of s 

Winkler & Bro. Co. , Isaac 
%inship, C. R 
Winship, Elizabeth T. (Mrs. ) 
%'ire Wheel Corporation of America 
Wisconsin Bridge & Iron Co 
Wofford, G. T 
%'olf et al. , Max, trustees 
%olfe, Emma S. , estate of ' 
%'olfe, Russel, executor I 

4004 
4005 
6061 
6102 

10157 
11015 
4967 
6475 

12001 
9665 

22891 
22891 
80808 
20085 
80448 
18220 
12446 
12447 
18612 
7723 
7724 

82181 

( 
16879 
16748 

( 

19409 
19941 
29697 

8927 
8500 
8501 

85075 
26814 

8502 
12427 
27808 
89888 

4166 

( 
11932 
18775 
18618 
18680 
26555 
13789 
12529 
6149 

16149 
16149 

) 

16 
12 
12 
14 
8 

20 
20 
15 
19 
19 
7 

12 
12 
11 
8 
8 

20 
16 

13 
11 
ll 
16 
20 
11 
14 
20 

5 

15 
11 
11 
16 
18 
15 
10 
15 
15 

617 

79 
66 

889 
496 

1246 
695 
695 

1875 
416 
185 
600 

1416 
1416 

420 
651 
65'1 

1159 
1890 

752 

1150 
968 
968 

1280 
829 
963 
508 
549 
952 

88 
420 
420 
787 
246 

1225 
885 
835 
885 

4 Nonacquiescence relates to question in decision pertaining to the year 1919. 
s Nonacquiescence relates to issues concerning contributious to Association of Railway Executives and 

accrual in calendar year 1919 of increased compensation for transportation of mail, awarded by Interstate 
Commerce Commission on December 23, 1919. 

4 Nonacquiescence relates to that portion of decision which holds that section 264(c) of the Revenue 
Act of 1926 is applicable to the case. 

4 Nonacquiescence relates to item (3) in decision. 
4 Estate tax decision. 
4 Nonacquiescence relates to issue 1 of decision. 
1 Nonacquiescence relates to deduction of Connecticut and West Virginia inheritance tares. 
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Taxpayer. 
Docket 

No. 

Board of Tax Appeals. 

Volume. Page. 

Wolferman, Fred, executor ' 
Wolferman, Louis, estate of ' 
Wood, S. A 
Woodrow Lce Trust 
Woodruff, Ernest 
Woodruff, Geo. C 
Woodruff, Jas. W 
Woods Machine Co. , S. A 
Woodward, Ds, vid 
Woolston, Beulah H. J. , estate of s 

Worstell Co. , Ltd 
Wright, George M 
Wright, Inc. , Ben T 
W. T. & M. Co 
Wurts-Dundas, Muriel H 

Wyoming Central Association 

Y. 
Yorkshire Creamery Co 
York Ice & Milk Co 
Young, Howard S 
Young, Janles K. , estate of ' 

11291 
11291 
35128 
15563 
2050 

18518 
18619 
32015 

2266 
11298 
14707 
24851 
12164 
8778 

13093 
26518 

( 
9965 

20546 

( 
15114 
34274 
18348 
18000 
4976 

10 
10 
22 
17 
4 

11 
11 
21 

4 
10 
15 
18 
12 

17 

14 

16 
16 
5 

285 
285 
535 
109 
842 
420 
420 
818 
842 

1100 
413 
471 

1149 
722 

881 
1064 

569 
533 

1428 
1004 

Zakon, William 
Zellerbach, Isadore 
Zellerbach, Theresa 
Zinn, Arthur 
Zinn, Martin 

5450 
2028 

883 
2789 
3444 

687 
1076 
1076 
974 
969 

r Estate tax rlecision; nonacquiescence relates to second issue of decision 
s Estate tax decision. 





INCOME TAX RUIINGS. — PART I. 
REVENUE ACT OF 1928. 

SUBTITLE B. — GENERAL PROVISIONS. 

PART I. — RATES OF TAX. 

SECTION 11. — NORMAL TAX ON 
INDIVIDUALS 

ARTIGLE 14: Who is a citizen. 

INCOME TAX. 

X-23-5089 
T. D. 4316 

An Act to amend the naturalization laws in respect of posting 
notices of petitions for citizenship, and for other purposes. 

TREASURY DEPARTMENT~ 
OFFICE OF COMMISSIONER OF I NTERNAL REvENUE) 

Washington, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

Reference is made to the Act entitled "An Act relative to the 
naturalization and citizenship of married women, " approved Sep-- 
teinber 22, 1922 (Public, No. 346, Sixty-seventh Congress, H. R. 
12022), and the amendment thereto entitled "An A. ct to amend the 
law relative to the citizenship and naturalization of married women, 
and for other purposes, " approved July 8, 1980 (Public, No. 508, 
Seventy-first Congress, II. R. 10960). AVhile not internal-revenue 
ineasures, these A. cts were published as Treasury decisions (T. D. 
3406, C. B. I — 2, 42, and T. D. 4801, C. B. IX — 2, 89, respectively), 
for the information and guidance of revenue o6cers and others 
concerned in determining the citizenship under the Federal income 
tax Acts of American-born women ivho have married aliens and of 
foreign-born women who have married American citizens. 

The Act approved September 22, 1922, as amended, was further 
amended by the appended Act entitled, "An Act to amend the 
naturalization laws in respect of posting notices of petitions for 
citizenship, and for other purposes, approved March 8, 1931 (Pub- 
lic No. 829, Seventy-first Congress, H. R. 10672), which is also 
published for the inforniation ard guidance of revenue officers and 
others concerned. 

DAVID BIIRNET) 
Commissioner of Inter nal Eevenue. 

Approved lMay 26, 1981. 
A. AV. MELLON, 

Secretary of the Treasury. 
(99) 
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[H. R. 10672. PUBLIC, NO. 829 — SEVENTY-FIRST CONGRESS. ] 
An Act to amend the naturalization laws in respect of posting 

notices of petitions for citizenship, and for other purposes. 

Be it enacted by the Senate and Hottse of Representatives of the United 
States of America in Congress assembte&l, That section 5 of the Naturalization 
Act of tune 29, 1906, as amended, is amended to read as follows: 

"SEc. 5. The clerk of the court shall, if the petitioner requests it at the time 
of filing the petition for citizenship, issue a subpiena for the witnesses named 
by such petitioner to appear upon the day set for the final hearing, but in 
case such witnesses can not be produced upon the final hearing other witnesses 
may be summoned upon notice to the Bureau of Naturalization in such manner 
and at such time as the Commissioner of Naturalize. tion, with the approval 
of the Secretary of Labor, may by regulation prescribe. " 

SEc. 2. So much of section 6 of such Act, as amended, as reads "and in no 
case shall final action be had upon a petition until at least 90 days have elapsed 
after filing and posting the notice of such petition" is amended to read as 
follows: "and in no case shall final action be had upon a petition until at 
least 90 days have elapsed after filing of such petition. " 

SEc. 8. (a) Any person, born in the United States, who had established 
permanent residence in a foreign country prior to January 1, 1917, and who 
has heretofore lost his United States citizenship by becoming naturalized under 
the laws of such foreign country, may, if eligible to citizenship and if, prior 
to the enactment of this Act, he has been admitted to the United States for 
permanent residence, be naturalized upon full and complete compliance with 
all of the requirements of the naturalization laws, with the following exceptibns: 

(1) The 5-vear period of residence within the United States shall not be 
required; 

(2) The declaration of' intention may be made at any time after admission 
to the United States, and the petition roay be filed at any time after the 
expiration of six months following the declaration of intention; 

(8) If there is ai. tached to the petition, at the time of filing, a certificate 
from a naturalization examiner stating that the petitioner has appeared before 
him for examination, the petition may be heard at any time after filing. 

(b) After naturalization such person shall have the same citizenship status 
as immediately preceding the loss of United States citizenship. 

Sxe. 4. (a) Section 8 of the Act entitled "An Act relative to the naturalization 
and citizenship of married women, " approved September 22, 1922, as amended, 
is amended to read as follows: 

"SEc. 8. (a) A woman citizen of the United States shall not cease to be a 
citizen of the United States by reason of her marriage after this section, as 
amended, takes effect, unless she makes a formal renunciation of her citizen- 
ship before a court having jurisdiction over naturalization of aliens. " (b) Any woman who before this section, as amended, takes effect, has 
lost her United States citizenship by residence abroad after marriage to an 
alien or by marriage to an alien ineligible to citizenship may, if she has not 
acquired any other nationality by atfirmative act, be naturalized in the manner 
prescribed in section 4 of this Act, as amended. Any woman who was a 
citizen of the United States at birth shall not be denied naturalization under 
section 4 on account of her race. "(c) No woman shall be entitled to naturalization under section 4 of this 
Act, as amended, if her United States citizenship originated solely by reason 
of her marriage to a citizen of the United States or by reason of the acquisition 
of United States citizenship by her husband. " 

(b) Section 5 of such Act of September 22, 1922, is repealed. 
Approved March 8, 1981. 
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PART II COMPUTATIONS OF NET INCOME. 

SECTION 22(a). — GROSS INCOME: GENERAL 
DEFINITION. 

ARTroLE 51: What included in gross income. X — 19 — 5052 
I. T. 2569 

REVENUE ACT OF 1928. 

In the ease of shares of stock sold between dividend dates there 
is no distinction between common and preferred stock under the 
provision of article 51 of Regulations 74, the entire amount of the 
dividend being income to the vendee. 

Advice is requested relative to the treatment under article 51 of 
Regulations 74 of dividends on preferred stock which is sold between 
dividend dates. That article reads in part as follows: 

In the case of stock sold between dividend dates, the entire amount of the 
dividend is income to the vendee and must be reported in his gross mcome 
when the dividend becomes due and payable. The amount advanced by the 
vendee to the vendor in contemplation of the next dividend payment is an 
investment of capital and may not be claimed as a deduction from gross 
income. 

It is noted that no distinction is made in the above-quoted pro- 
visions of the regulations between preferred stock and common stock, 
and that in actual practice new issues of preferred stock are often 
sold at a specified price plus the amount of the dividend applicable 
to the portion of the period which has expired up to the date of the 
sale. The question presented is whether, in the case of preferred 
stock, such portion of the dividend for the particular period may not 
be treated as a charge against the next dividend instead of being 
treated as a part of the cost of the stock. 

The provision of article 51 of Regulations 74, referred to, is based 
on the premise that a dividend can not be recognized as such until 
it comes into existence by means of the necessary corporate action. 
(See G. C. M. 5180, C. B. VII — 2, 110 and the court decisions therein 
cited. ) As stated in that memorandum, the obligation of a corpo- 
ration or its board of directors to declare a dividend. can not be 
treated as the dividend itself. 

A. ttention is also called to the provision contained in section 113 
of the Revenue Act of 1928 to the efFect that in the case of such stock 
purchased subsequent to March 1, 1913, the basis on which to compute 
gain or loss to result from its subsequent sale or other disposition 
is the cost of the stock. Although the purchaser of stock may have 
every reason to expect the full amount, of the regular dividend to be 
paid after the stock is purchased, the price paid for the stock is the 
cost of the stock to him, and by the express provisions of the statute 
he is entitled to use such cost as the basis on which to compute gain 
or loss resulting f rom its subsequent sale. The treatment as a 
charge against the next dividend of a portion of the cost of the stock 
would have the efFect of reducing the basis on which to compute 
the gain or loss from the sale of the stock, which would result in an 
increase in the amount of income subject to both the normal tax and 
the surtax or in the amount of income subject to tax as capital gain 
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under section 101 in case the stock is held for a period of more than 
two years. It follows that such treatment would be in direct convict 
with the other provisions of the statute. 

It is held, therefore, that in the case of shares of stock sold between 
dividend dates there is no distinction between common and preferred 
stock under the provisions of article 51 of Regulations 74, the entire 
amount of the dividend being income to the vendee. 

SECTION 22 (b) . — GROSS INCOME: EXCLUSIONS 
FROM GROSS INCOME. 

ARnGLE 88: Gifts and bequests. 

REVENUE ACT OE 1928. 

Assignment of moneys to become due in the future. (See Ct. D. 
272, page 186. ) 

SECTION 22(c). — GROSS INCOME: INVENTORIES. 

ARTICLE 104: Inventories at market. X-18-5043 
6. C. M. 9401 

REVENUE ACTS OF 1918, 1921, 1924, 1926, AND 1928. 

Purchased or produced goods in the inventory of a manufacturer 
in a form salable on the open market on the inventory date 
should be valued at the current bid prices prevailing in the 
open market for like goods on that date. Any such goods which 
have been moved into process to a further state of manufacture, 
but. which have not reached a form salable on the open market, 
should be valued at the current bid prices prevailing on the 
inventory date for goods of the preceding salable form plus 
the necessary labor and burden attaching up to the state in which 
the goods are found on the inventory date. The reproductive 
cost method is entirely appropriate as to goods in process which 
have not reached a form salable on the open market between the 
time of the original purchase of the raw material and the inven- 
tory date, and as to goods in process or finished goods where 
there are no open market quotations therefor. 

An opinion is requested whether a manufacturer, in applying the 
"cost or market, whichever is lower" method of valuing its inven- 
tory of pulpwood, is required to use the open market price of pulp- 
wood with respect to that portion of the inventory purchased in the 
open market, and the so-called reproductive cost method with respect 
to that portion produced from its own woodlands, or whether it 
should be allowed to use the open market price of pulpwood in the 
entire inventory, regardless of whether purchased or produced. 

The taxpayer is a manufacturer of paper and paper products. 
A portion of the wood pulp which it manufactures is made from 
wood purchased in the open market at the prevailing current price 
per cord. The greater portion of its wood pul'p is made from wood 
cut from its own timber tracts and conveyed under the taxpayer's 
supervision to its pulp or paper mills. The taxpayer claims that 
under article 104 of Regulations 74, it is entitled to apply the open 
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market prices on cut pulpwood (which is a salable article) prevail- 
ing on the inventory date to the valuation of the entire amount of 
cut pulpwood on hand or in process on December 81. 19 —, irrespec- 
tive of the fact that the greater part thereof was produced by itself 
from its own woodlands. 

Article 104 of Regulations 74 provides in part as follows: 
AzT. 104. Inventories at market. — Vnder ordinary circumstances and for 

normal goods in an inventory, "market" means the current bid price pre- 
vailing at the date of the inventory for the particular merchandise in the 
volume in which usually purchased by the taxpayer, and is applicable in the 
cases- 

(a) Of goods purchased and on hand, and 
(b) Of basic elements of cost (materials, labor, and burden) in goods in 

process of manufacture and in finished goods on hand 

There is no dispute that under article 104 cut pulpwood purchased 
by the taxpayer in the open market and on hand on December 81, 
19 —, should be valued at the current bid prices for cut pulpwood 
prevailing in the open market on that date. The principal question 
in this case concerns the manner of arriving at "market " valuation 
of cut pulpwood which the taxpayer produced from its ov;n timber 
tracts and which it had on hand as such on December 81, 19 —, or in 
process of manufacture into wood pulp. This latter class of goods 
is referred to hereinafter as produced goods, that is, cut pulpwood 
which came into existence as inventoriable merchandise as a part 
of the manufacturing process of the taxpayer in the production of 
wood pulp. 

Two views have been advanced relative to the determination of 
valuations at "market" under the above language of article 104 of 
Regulations 74, and the same language of preceding regulations, 
in the pricing of produced goods in the inventories of manufac- 
turers. One view is to the e8ect that the regulations require the 
valuation of goods at various stages of manufacture, in the inven- 
tory of a manufacturer, at the current bid prices prevailing on the 
inventory date for goods similar to the form in which the manu- 
facturer purchases his raw material, to v. hich there is to be added 
a valuation, at the current bid prices prevailing on the inventory 
date, of the necessary labor and burden connected with the goods 
to bring them to the stage of manufacture in which they are found 
on the inventory date. The "market" valuation resulting there- 
from is a reproductive value representing the estimated cost on the 
inventory date of replacing through manufacture the specific goods 
in the inventory on the inventory date. 

With respect to the taxpayer's produced goods in the instant case, 
it is necessary under this view to go back to the taxpayer's standin~ 
timber in order to set up a raw material "market" price, an&1 to 
use thc market for standing timber on the inventory date for that 
portion of the original standing timber acquired, which is repre- 
sented by the taxpayer's produced cut pulpwood on hand or in proc- 
ess, and to a, dd thereto the current market prices on the inventory 
date of labor, supplies, and burden connected therewith to construct 
the so-called reproductive market price therefor, In the process of 
the change in form from stan&ling timber into the taxpayer's finished 
product, there is at least one stage at which the goods come into the 

7" 109 — 31 — 8 
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form of a merchandisable article ordinarily salable in the open 
market, i. e. , cut pulpwood. On the inventory date, December 31, 
19 —, a portion of the taxpayer's produced pulpwood rested in a 
merchandisable form as cut pulpwood, a portion was in process of 
change from that form into a further state of manufacture, and still 
another portion of such prod. uced goods was in the taxpayer's in- 
ventory as finished goods. Thunder the view indicated in this para- 
graph the current bid prices which prevailed on the inventory date 
in the open market for cut pulpwood as a salable article of merchan- 
dise are disregarded. 

The so-called market prices developed. on the reproductive cost 
basis in this case for the taxpayer's produced cut pulpwood, under 
the view set forth in the preceding paragraph, are understood by this 
once to be substantially higher than the current bid prices for cut 
pulpwood in the open market on the inventory date. 

The other view is that article 104 of Regulations 74 d. oes not intend 
to provide for a built-up or theoretical market value to a manufac- 
turer, as distinguished from a trader, nor to provide for a distinc- 
tion between the market value of goods produced by the manu. 
facturer and those purchased by him. That is to say, that pur. 
chased or produced goods in the inventory of a manufacturer in a 
form salable on the open market on the inventory date should be 
valued at the current bid prices prevailing in the open market for 
like goods on that date, and that any such goods which have been 
moved into process to a further state of manufacture but which 
have not reached a form salable on the open market should be valued 
at the current bid prices prevailing on the inventory date for goods 
of the preceding salable form, plus the necessary labor and burden 
attaching up to the state in which the goods are found on the inven- 
tory date. Under this view only such goods as have not reached a 
form salable on the open market between the time of the original 
purchase of the raw material and the inventory date should be 
valued on the basis of. the so-called reproductive cost, or estimated 
cost of replacement through manufacture of the specific goods on the 
inventory date, including also goods in process or finished goods for 
which there are no open market quotations on the inventory date. 

In the ordinary sense of the term, inarket value is regarded as 
representing the price at which it may~ be expected that an article can 
be purchased or sold under ordinary circumstances. This is usually 
not at a reproductive cost to a particular manufacturer as d. istin- 
guished from some other manufacturer or trader, but at market 
prices (excepting of course firm salbs contract prices wherever ap- 
plicable) which would ordinarily equal reproductive cost only by ac- 
cident or under extraordinary circumstances. To regard reproduc- 
tive cost as the market price seems somewhat strained when the 
term "market" is viewed in its ordinary sense. 

The principal argument in support of using reproductive cost 
as representing market seems to be that it is not the practice of the 
nianufacturer to buy goods of the type which he has in process of 
manufacture or merchandise of the type of his finished goods, nor 
is it his practice (in view of his trade contracts and working organi- 
zation) to cease operations on a low market. This assumes that 
the manufacturer is expected to continue to operate on a low market 
either until the market rights itself or until he becomes insolvent. 
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In considering the soundness of this argument it is well to re- 
gard the theory back of the cost or market, whichever is lower, 
basis of inventory valuations. BrieRy stated the theory' is based 
on the commercial and accounting practice of stating income con- 
servatively, or, stated otherwise, if market is below cost at the end 
of the year the taxpayer is permitted to use market, and reduce his 
income for that year. Under this system it is, of course, recognized 
that the market may right itself in a succeeding period with the 
result that the expected loss may not actually be sustained and. that 
income in the later period will be increased correspondingly when 
compared with the actual cost and sale price. 

Measured by this test& the question suggests itself why a manu- 
facturer should in certain instances be required to state his income 
on the basis of determining his market by reproductive cost, while 
the trader uses market quotations. If reproductive cost is higher 
than the market quotations with respect to produced goods, it doe~ 
not seem proper or logical to assume that the manufacturer will be 
able to sell at or above reproductive cost instead of at the market 
prices any more than that a trader will be able to sell at a profit 
where his market is below cost, and yet the trader is given the 
benefit of the lower market quotations. Where reproductive cost 
is lower than market quotations with respect to produced goods, 
the manufacturer is allowed reproductive cost, although under the 
general theory of inventorying on a cost or market basis, which- 
ever is lower, it seems that he would be expected to sell at market, 
and not at reproductive cost. A. s to purchased goods, the manu- 
facturer is placed. on the same basis as the tracler in that he is 
required to use current bid prices and is not held to reproductive 
cost if higher than market, or given reprocluctive cost if lower than 
market. 

The economic and logical distinction between using one system 
for inventorying a manufacturer's produced goods and another for 
his purchased goods is difficult to see. In other words, where the 
market is below reproductive cost for produced goods it is difficult 
to reason why reproductive cost should be used on the assumption 
that the market will right itself, but on purchased goods of the same 
kind market quotations should be used on the assumption that. , con- 
ditions will not improve. 

Article 104 of Regulations 74 states that "market" means the 
current bid price prevailing at the inventory date for the particular 
merchandise in the form usually purchased by the taxpayer and is 
applicable in the cases (a) of goods purchased and on hand, and 
(b) of basic elements of cost (materials, labor, and burden) 
in goods in process o f manu f acture and. in finished goods on 
hand. There is no dispute under paragraph (a) of article 104 as 
to goods actually purchased and on hand, for in such. case market 
is regarded as being the current bid price, whether the purchase is 
by a manufacturer or a trader. The difficulty grows out of the 
meaning of market when applied to produced goods, because para- 
graph (b) of article 104 states that the current bid prices of the 
"basic elements of cost (materials, labor, and burden)" are to be 
used and the difFerence of opinion ~arises out of the meaning of the 
wor3s "basic elements of cost. " Under one view at least the words 
"basic elemeiits of cost" are not used to imply that reproductive 
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cost shall be used as "market" value, but are used. merely as descrip- 
tive of the basic elements in goods in process of manufacture from 
one form of salable merchandise into another. 

Another argument in support of the first view herein indicated 
pertains to the language — " ' market ' means the current bid price pre- 
vailing at the date of the inventory for the particular merchandise 
in the volume in which usually purchased by the taxpayer. " This 
is taken to mean that market is applicable only to the particular 
merchandise purchased and not that produced, except as to the 
initial raw material. As opposed to this is the view that the regu- 
lations merely intend to state that consideration must be given to the 
volume in which a manufacturer would be expected to purchase if 
replacing either purchased or produced goods. 

It is the opinion of this OKce that of the two views above indicated, 
the second view reaches the better result and is the view which should 
be adopted by the Bureau. That is to say, article 104 does not intend 
to provide for a built-up or theoretical market, value to a manufac- 
turer, as distinguished from a trader, nor to provide for a distinction 
between the market value of goods produced by the manufacturer and 
those purchased by him; that purchased or produced goods in the in- 
ventory of a manufacturer in a form salable on the open market on 
the inventory date should be valued at the current bid prices prevail- 
ing in the open market for like goods on that date; and that any such 
goods which have been moved into process to a further state of 
manufacture, but which have not reached a form salable on the open 
market, should be valued at the current bid prices prevailing on the 
inventory date for goods of the preceding salable form plus the 
necessary labor and burden attaching up to the state in which the 
goods are found on the inventory date. The reproductive cost 
method is entirely appropriate as to goods in process which have not 
reached a form salable on the open market between the time of the 
original purchase of the raw material and the inventory date, and 
as to goods in process or finished goods where there are no open 
market quotations therefor. 

The taxpayer referred to herein should be permitted to apply the 
open market price of pulpwood to its entire inventory on December 
31, 19 —, irrespective of whether the particular unit was purchased 
or produced by it. 

C. M. CH&azsT, 
General Pounce/, Bureatl of Interna/ Eevenue. 

AitT1CLE 105: Inventories by dealers in 
securities. 

REVENUE ACT OF 1928. 

X-14-5005 
I. T. 9564 

Whether a bank may inventory securities at cost or market, 
whichever is lower, is contingent upon its compliance with the pro- 
visions of article 105 of Regulations 74 as to its classification as a, 
dealer in securities. 

Advice is requested. whether all banks may inventory securities 
with no restrictions as to whether the bank "regularly engaged in 
the purchase of securities and their resale to customers" as requir'ed 
by article 105 of Regulations 74. 
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Suggestion has been made that the case of Hurnman r'Vatzonal 
B&&1~' v. Commia8iongf (43 Fed. (2d), 950) operates to allow all 
banks to inventory their securities. With this suggestion this ofIice 
can not agree. It is clearly apparent from reading the opinion of 
the circuit court of. appeals in that case that the question involved 
was purely one of fact and that the court did not decide as a general 
proposition that all banks are entitled to inventory their securities. 
Since the case was decided on a question of fact, no appeal was 
taken. Accordingly, the decision in that case should not be regarded 
as a controlling precedent in the disposition of other cases of banks 
seeking to inventory their securities. The adoption by a bank of 
the inventory valuation method of cost or market, whichever. is 
lower, for income tax purposes, is contingent upon its compliance 
with the provisions of article 105 of Regulations 74 as to its classi- 
fication as a dealer in securities. In other words, the bank must 
be "regularly engaged in the purchase of securities and their resale 
to customers" in order' to be entitled to use the inventory method 
of computing income. If such method is employed the inventories 
may be taken on one of three bases, namely, (a) at cost; (b) at cost 
or market, whichever is lower; or (c) at market value. Whatever 
basis is adopted, however, must be adhered to in subsequent years, 
unless permission to change the basis is secured from the Com- 
missioner. 

SECTION 23(b). — DEDUCTIONS FROM GROSS 
INCOME: INTEREST. 

ARTIGLE 141: Interest. 

REVENEE ACT OF 1928. 

X-8-4944 
G. C. M. 9094 

The State of Massachusetts does not recognize contracts between 
husband and wife or indebtedness arising therefrom. Accordingly, 
a husband residing in that State is not entitled to a deduction for 
amounts designated as interest and paid upon a supposed obligation 
to his wife. 

An opinion is requested whether under the Massachusetts law A is 
entitled to deduct from gross income the interest on money loaned to 
him by his wife. 

The taxpayer, A, is engaged in a business formerly conducted by 
a corporation, all of the stock of which had been owned by A and his 
wife. In order to carry on his business A. states that he borrowed 
a dollars from his wife and issued to her his interest-bearing note for 
the amount borrowed. On his income tax return for the taxable 
year 1928, A deducted from his gross income the amount represent. - 

ing the interest paid his wife on. money loaned to him. This deduc- 
tion was disallowed on the ground that under the Massachusetts 
law a husband and wife can not enter into a contra, ct with one 
another. The question submitted to this once for opinion is whether 
the deduction was properly disallowed. 

The applicable provisions of the Massachusetts Statutes (Gen. 
Laws A[ass. , ch. 209, section 2) read: 

A married woman may make contracts, oral and written, sealed and unsealed. 
in the same manner as if she were sole, except that she shall not be authorized 
hereby to make contracts with her husband. 
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That a promissory note or other contract for the payment of 
money loaned by a wife to her husband is absolutely void has been 
repeatedly held by the Supreme Court of Massachusetts. (Inghann, 
v. White, 4 Allen, 412; Eo~le v. 2'orrey, 185 Mass. , 87; E'nk/ v. Egles- 
ton, 140 Mass. , 202, 4 N. E. , 578; Whitney v. C tosson, 188 Mass. , 49; 
Bassett v. Bosket t, 112 Mass. , 99; Legt'i tt v. Wintmun, 284 Mass. , 248, 
125 N. K. , 890; Gain v. Gahm, 248 Mass. , 874, 187 N. K. , 876. ) 

In Wooduard v. 8purr (141 Mass. , 288, 6 N. K. , 521), cited with 
approval by the Massachusetts Supreme Court in many recent cases, 
it was held that a wife was not entitled to prove, against the estate 
of her husband in insolvency, a claim for money loaned by her to 
him from her separate estate and used by him in his business, and for 
which she held his promissory note, notwithstanding St. 1884, ch. 
298, providing for proof of equitable liabilities against insolvent 
estates. 

In Gabe v. Gahm, supra, the Supreme Judicial Court, by Chief 
Justice Rugg, said: 

The common-law disabilities of married women as to the making of contracts 
have been removed by statute so that they now can contract and sue and be 
sued in the same manner as if single, subject, however, to the limitation that 
contracts and suits between husband and wife are not permissible but stand 
on the same footing as heretofore. ~ ~ * 4 promissory note or other con- 
tract for the payment of money lent by the wife to the husband is absolutely 
void. It is a nullity. It can not be enforced against the husband. 

It is apparent, from the foregoing authorities, that the law of Mas- 
sachusetts is firmly settled upon this point. Inasmuch as the note 
is of no legal consequence, the presumption is that the husband herein 
may use the money as his own. (Zacobg v. Healer, 118 Mass. , 157. ) 
The State of Massachusetts recognizes no indebtedness and, where 
no indebtedness exists, there is no liability to pay interest. 

It is the opinion of this o%ce, thereFore, for the reasons above 
stated, that the deduction taken by A for interest paid on the note 
issued to his wife was properly disallowed. 

C, M. CII&REsT, 
General Pounce/, Bureau of Interne/ Revenue, 

SECTION 28(c). — DEDUCTIONS FROM GROSS 
INCOME: TAKES GENERALLY. 

ARTrcLE 151: Taxes. 

REVENVE ACT OF 1928. 

X-1-4889 
G. C. M. 7408 

The gasoline and motor fuel tax imposed by the 8tate of New 
Mexico is deductible for Federal income tax, purposes by the con- 
sumer who pays it. If, however, such tax is added to or made a 
part of the business expense of such consumer, it can not be 
deducted separately by him as a tax. 

An opinion is requested whether the gasoline and motor fuel tax 
imposed. by the State of New Mexico is deductible for Federal 
income tax purposes by the dealer or by the consumer. 

The gasoline and motor fuel tax of the State of New Mexico is 
imposed in accordance with the provisions of chapter 175, Laws of 
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New Mexico, 1921, as amended by chapter 14, Laws of New Mexico, 
1927, and chapters 29 and 96, Laws of New Mexico, 1929. 

Section 8 oF chapter 175, Laws of New Mexico, 1921, as amendecl 
by section 1 of chapter 14, Laws of New Mexico, 1927, anti section 1 
of chapter 29, Laws of New Mexico, 1929 (approved ~VIarch 7, 1929), 
provides: 

SEcTIoN 1. There is hereby levied and imposed an excise tax of 5 cents per 
gallon upon the use of all gasoline and motor fuel used in this State for ang 
purpose; provided that in the collection of such tax a deduction shall be allowed 
of the amount of the excise tax paid in this State by distributors or dealers 
upon the sale of the gasoline so used. 

Section 1 of chapter 96, Laws of New Mexico, 1929, provides that 
on or before the 15th day of each calendar month every distributor 
and/or retail dealer in gasoline or motor fuel shall render to the 
State comptroller a statement setting forth the number of gallons of 
gasoline or motor fuel refined, manufactured, compounded, pro- 
duced, received, used, or sold in the State by such distributor or 
retail dealer, and that such report must be accompanied by the 
amount of excise taxes provided by law upon gasoline or motor fuel 
so sold or used in the State, except gasoline and motor fuel sold in 
purely interstate commerce sales and except gasoline and motor 
fuel purchased by such distributor or retail dealer from other licensed 
distributors in the State who have paid or are liable for the excis. 
taxes thereon. The term "distributor of gasoline" is defined to 
mean a person engaged in the business of selling gasoline or motor 
fuel in the State from refineries, tank farms, tank cars, receiving 
tanks, or stations or in or from tanks, barrels, drums, or other con- 
tainer~s in quantities exceeding 56 gallons in any one sale to the 
dealer except persons engaged in selling exclusively in interstate 
commerce. The term "retail dealer in gasoline" is defined to mean 
a person other than a distributor of gasoline who sells gasoline or 
motor fuel in the State in quantities less than 56 gallons. 

Section 26(c) of the Revenue Act of 1928 provides that, in com- 
puting net income there shall be allowed as a cleduction taxes paid 
or accrued within the taxable year, with ceri, ain exceptions not here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue Act of 1928, provitles that in general taxes are deductible 
only by the person upon whom they are imposed. 

I»'rom the provisions of the sections of the laws of New M~ rico 
quoted above, it appears that it is the purpose to impose the tax 
upon the consumer or user. of gasoline and motor fuel. It is held, 
therefore, in accordance with section 23(c) of the Revenue Act of 
1928 nnd article 151 of Regulations 74 that the gasoline and motor 
fuel tax imposed by the State of New Mexico is deductible for I» ed- 
eral income tax purposes by the consumer who pays it. If, how- 
ever, such tax is added to or made a part of the business expense of 
such consumer, it can not be deducted separately by him as a tax. 

C. M. CaAnzsT, 
6'eneral Counsel, Bm. AM o j lntenia/ Revenue. 
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AnT1cLz 151: Taxes. 

RZVENUZ ACT 0&' 1928. 

X-2-4:898 
G. C. M. 8936 

The gasoline and motor fuel tax imposed by the State of 
Louisiana under the provisions of act No. 6 of the extra sess'. on 
of 1928 is deductible for Federal income tax purposes by the con- 
sumer who pays it. If, however, the tax is added to or made a 
part of the bnsiness expense of such consumer, it can not be de- 
ducted by him separately as a tax. 

An opinion is requested as to the deductibility for Federal income 
tax purposes of the tax imposed by the State of Louisiana on gaso- 
line and motor fuel. 

The gasoline and motor fuel tax of the State of Louisiana is im- 
posed in accordance with the provisions of act No. 6 of the extra 
session of 1928, enacted under authority of paragraph A, section 22, 
of Article VI of the constitution of 1921, as amended. 

Paragraph A. , section 22, of Article VI of the constitution of 1921, 
as amended, authorized the legislature to levy, and to provide for 
the collection of, a tax, not to exceed 4 cents per gallon, on gasoline 
and motor fuel sold within the State. 

Act No. 6 of the extra session of 1928, enacted under authority of 
the above constitutional provision, is entitled: 

An aet to provide revenues for the public highways of the State of Louisi- 
ana by levying a tax of 4 cents per gallon on all gasoline or motor fuel sold, 
used or consumed in the State of Louisiana for domestic consumption, as 
authorized by paragraph A, section 22, A. rticle VI, of the Constitution of 
Louisiana, of 1921, as amended 

Section 1 of the act provides: 
That there is hereby levied a tax of four cents (4g) per gallon 

on all gasoline, or motor fuel, sold, used or consumed in the State of Louisiana 
for domestic consumption, to be collected as hereinafter set forth. 

that an allowance of g per cent of the total gallonage received 
durin every calendar month shall be made and deducted by the dealer to 
cover his or their losses in handling such motor vehicle fuel a. nd that a refund 
shall be made to said dealer for the tax paid on all motor vehicle fuel which 
after such payment shall be lost or destroyed by lire, lightning, Good, tornado, 
windstorm, explosion or other aeeidental or providential cause. 

Section 2 of the act provides: 
The aforesaid tax of 4 ents per gallon shall be collectible from all persons, 

firms, corporations or associations of persons, engaged as dealers in the 
handling, sale or distribution of such products within the State of Louisiana, 
the method of Collection to be as prescribed in section 4 of this aet. The term "dealer" as used in this act is defined to mean any person, firm, corporation 
or association of persons, who produces, refines, manufactures, blends or com- 
pounds gasoline or motor fuel for sale to the jobber or consumer, or to the 
persons, iirms, corporations, or associations of persons who, in turn, sell to the 
jobber or consumer. The term "dealer" is further defined to mean the person, 
ilrm, corporation or association of persons who imports such gasoline or motor 
fuel from any other State or foreign country for distribution, sale, or use in 
the State of Louisiana. On all gasoline or motor fuel imported from otlier 
States and used by him, the "dealer" as thus deQned sha. ll pay the tax on the 
amount so imported and used, the same as if it had been sold for domestic 
consumption. 

Section 4 of the act provides that within 20 days after the expira- 
tion of' each monthly period every dealer engaged in the handling, 
sale, or distribution of gasoline or motor fuel for consumption within 
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the State shall file with the supervisor af public accounts a state- 
lnent setting forth the number of gallons of each of the classes of 
fuels enumerated in the act that were sold to persons within the 
State, or used by the dealer, and shall remit to the supervisor a tax 
of 4 cents per gallon on all gasoline or motor fuel sold or used 
by him. 

Section 6 of the act provides: 
It is the purpose of this aet to centralize the collection of the tax herein 

authorized in the hands of those who orjginally dispose of gasoline or motor 
fuel for distribution and consumption within the State. But in no case shall 
there be a duplication of the collection of the tax authorized; provided, that 
any gasoline or motor fuel sold by a dealer within this State to a jobber 
iherejn, which is later exported bevond the borders of this State shall not be 
liable to the tax named in section 1 of this aet; and provided further, that 
such tax having been collected from the jobber by the dealers at the time of 
the shipment, the jobber may file with the dealer, monthly, a statement show- 
ing the quantity exported beyond the borders of this State, properly supported 
by ocean bills of lading or other authentic evidence, and the dealer shall be 
authorized to refund the amount of such tax to the jobber and to deduct the 
amount thereof in making the next monthly return to the supervisor of public 
accounts; provided, that the provisions of this section shall not apply to ship- 
ments moving from dealers in this State to export stations handling gasoline 
exelusivelv for export. 

In State v. Liberty Oil Co. , Ltd. (154 La. , 267, 97 So. , 438), the 
court had under consideration act No. 81 of 1921, which imposed a 
tax on sales of gasoline to be paid by dealers. The Supreme Court 
of Louisiana held that act No. 81 was a license tax on the dealers 
and invaliel under section 21 of Article X. of the constitution of 1921. 
The court in discussing this constitutional provision said: 

It was plainly not the intention of the framers of the constitution 
that the constitutional provision should be used as the basis for the imposition 
of a license tax upon oil dealers already subject to the payment of a license 
tax under the law, but it was their evident purpose to place the burden of this 
speeifie taxation upon the ultimate consumer, the beneficiary of the roads and 
highways to which the proceeds of the tax are to be devoted bv the constitu- 
tion itself. The constitutional mandate operates as a restriction upon the 
le islative power to impose any other tax, and in anv other manner, than is 
therein provided. Aet No. 81 of 1921 is therefore invalid, null, and void. 

It may be observed that the legislature recognized the invalidity of the 
statute, and enacted aet No. 187 of 1922 to conform to the constitutional man- 
date, and by its section 14 specifically repealed aet 81 of 1921 in toto. 

Section 23(c) of the Revenue Act of 1928 provides that in com- 
puting net income there shall be allowed as deductions taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material. Article 151 of Regulations 74, promulgated under the 
Revenue A. ct of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

The Supreme Court of Louisiana has held that section 21 of 
Article X of the constitution of 1921 contemplated that the burden 
of the gasoline tax should be placed on the ultimate consumer and 
operated as a restriction on the po~er of the legislature to impose 
any other tax. The constitutional provision under consideration in 
that case is substantially similar to paragraph A. section 22, of Article 
VI of the constitution of 1921, as amended, under which authority 
act No. 6 of the extra session of 1928 was enacted. The court also 
helrl that act No. 1, 'l7 of 1922, which is substantiallv similar to act 
No. 0 of the extra session of 1928, was in conformity with the con ti- 
tutional mandate. 
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It is held, therefore, in accordance with the provisions of section 
o8(c) of the Revenue Act of 1928 and article 151 of Regulations 74, 
that the gasoline and motor fuel tax imposed. by the State of 
Louisiana under the provisions of act No. 6 of the extra session ot 
1928 is deductible for Federal income tax purposes by the consumer 
who pays it. If, however, the tax is added to or made a part of the 
business expense of such consumer, it can not be deducted by him 
separately as a tax. 

C. M. CHARRsT, 
General Connie/, Bureau of Imterna/ Revenue. 

ARTrcr E 151: Taxes. 

REiVBNUE ACTS OF 1926 AND 1928. 

X-8-4909 
G. C. M. 8988 

The aufbringung der industriebelastung (Dawesabgabe) imposed 
in Germany is a tax within the meaning of section 214(a)8, Reve- 
nue Act of 1926, and section 28(c), Revenue Act of 1928. The 
kirchensteuer imposed in Germany is not a tax within the meaning 
of section 214(a)8, Revenue Act of 1926, and section 28(c), Reve- 
nue Act of 1928. 

An opinion is requested as to whether the kirchensteuer and the 
aufbringung der industriebelastung imposed in Germany are taxes 
within the meaning of that term as used in section 214(a) 8, Revenue 
Act of 1M6, and section 98(c), Revenue A. ct of 1928. 

The kirchensteuer is dependent in some respects upon the einkom- 
mensteuer, and the aufbringung der industriebelastung is dependent 
in some respects upon the vermogensteuer; hence, all four levies 
require consideration. 

(1) The einkommensteuergesetz No. 8 (R. G. Bl. I. S. 189) lays 
the einkommensteuer (income tax) upon, inter alia, all the income of 
individuals resident in the Reich, and upon the income derived from 
specified sources in the Reich by nonresident individuals. 

(o) The vermogensteuergesetz No. 2 (R. G. Bl. I. S. 983) lays the 
vermogensteuer (fortune, net worth, or property tax) upon, inter 
alia, the net worth of each German resident (irrespective of the 
location of the assets) and upon the net worth of assets eniployed 
for business purposes and located within the Reich belonging to 
nonresidents. 

(3) The gesetz zur aufbringung der industriebelastung (R. G. 
Bl. II. S. o69) lays the aufbringung der industriebelastung (Dawe- 
sabgabe) upon all business enterprises, industrial, commercial, bank- 
ing, or otherwise, in proportion to the value of their assets as 
appraised for the vermogensteuer. The purpose of the levy is to 
produce the interest and amortization payments for the industrial 
debentures executed by the largest German industries, pursuant to 
the law relating to the industrial charge (industriebelastungsgesetz, 
R. G. Bl. II. S. 957), which, in turn, was to make effectual the Dawes 
plan, requiring the issuance of industrial debentures to the amount 
of 5, 000, 000, 000 gold marks. 

The Dawesabgabe is assessed and collected by' the local tax OScers; 
appeal against an assessment lies to the Supreme Court of Appeals in 
Taxation; it is expressly declared to be a tax within the meaning of 
the general tax law, laying down the steps to be taken to enforce, 



[$23(c), Art. 151. 

taxpayei's remedies, etc. Collections are, however, remittecl, not to 
the Geiman treasury but to the Bank fur deutsche Industrie Obliga- 
tion, pursuant to the Dawes plan. 

(4) The kirchensteuer (church tax) is collected pursuant to Ger- 
man Constitution, article 187: 

There is no State church. 
The religious organizations which are corporate bodies under the law have 

the right to levy taxes, based on the civil tax lists, in conformity with the 
lawful tax provisions of the country. 

The church and taxing authorities cooperate in determining and 
decreeing the tax; the taxing authorities in a large measure collect 
the tax; its payment is not voluntary but compulsory; liability to 
tax ceases if the taxpayer leaves a recognized religious community 
without joining another; in such event, liability becomes extinct at 
the end of the current church tax year, however, not earlier than 
three months. (Prussian law, November 30, 1990, No. 9. ) 

The taxpayer in the instant case is a nonresident alien, being a 
citizen of Germany and a resident of Prussia. He is a member of a 
recognized religious community. The taxpayer has income both 
from sources within and without the United States. By joint action 
of the church and taxing authorities pursuant to the Prussian statute 
he became liable to and paid the kirchensteuer, which was imposed 
upon his income as determined for the purposes of the einkommen- 
'teuer. He also became liable to and paid the aufbringung der indus- 
triebelastung IDawesabgabe). 

The words ' taxes" and "taxation" are " words in very common 
and familiar use, the meaning and effect of which are not ordinarily 
open to serious question, but, like most other words in our language, 
their scope and application vary according to the nature of the 
subject under discussion and the circumstances under which they are 
used. " (Des cVoines Union Ey. Co. v. CA~dago Great Western Ey. Uo. , 
188 Iowa, 1019, 177 X. W. , 90. ) Hence, three definitions will su&ice: 

A "tax, " says Webster's Dictionary, "is n rate or sum of money 
assessed on the person or property of a citizen by Governmeut for the use of the 
Nation or State. " "Taxes are burdens or charges ™posed by the legislature 
upon persous or property to raise money for public purposes. " (Loan Associa- 
tion v. Topeka, 20 Wall. , 05;'. ) 

Taxes are "the enforced proportional contribution of persons and property, 
levied by the authority of the State for the support of the Government, and for 
all public needs. " (p'lorida Central d Peninsular Railroad Co. v. RepnoMs, 
183 U. S. , 471, at 475. ) 

A tax is un enforced contribution for the payment of public expenses. 
It is laid by some rule of apportionment accor&ling to which the persons or 
property taxed share the public burden, und whether taxation operates upon ull 
within the State, or upon those of u given class or locality, its essential nature 
is the same. The power of segregation for taxing purposes has everyday illus- 
tration in the experiences of local co»&munittes, the members of &&y&iclb t&y reason 
of ti&cir n&em(&ersl»)&, or the owners of property ivithin the bounds of the political 
subdivision are compelled to i&ea&. the hurde»s both of the successes and of the 
failures of local adndnistration. * ' * (IIo»ck v. Little River Drainage 
District, 239 U. S. , 254, at 265. ) [Italics supplied. l 

War, if not a national policy in itself, is the instrument of national 
policy. The exactions of the victor are therefore necessarily, from 
its standpoint, for a public purpose. From the standpoint of the 
vanquished, the exactions of' the victor are the result, or the conse- 
quences, of a national policy. When, therefore, the vanquislied has, 
in order to secure peace, obligated itself as a sovereign State by treaty 
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to pay reparation, indemnity, ransom, or other sums by whatever 
name called, the payment of those sums is necessarily for a public 
purpose. The acceptance by a defeated nation of peace, upon onerous 
terms, is of necessity itself the choice of tne national policy; certainly 
the choice is indisputable after the peace treaties have been rati6ed. 
It results that taxation of its citizens by the defeated State to pay 
reparation, indemnity, etc. , is taxation in its classic sense. 

The particular form of the industrial charge, and of the Dawes- 
abgabe, neither changes nor obscures the fact that, through them, 
Germany is laying and collecting taxes for a public purpose. The 
circumstance that the funds collected are transmitted not to the Ger- 
man treasury but to the Bank fur deutsche Industrie Obligation, in 
no way alters the matter; the fact remains that the funds are assessed 
and collected as taxes, and are paid in discharge of public and 
national obligations. Payment to the Bank fur deutsche Industrie 
Obligation is merely a collection device, exacted. by the victors for 
their greater security; the real character of the exactions would not 
be changed in the slightest if the funds were routed to and out of 
the German treasury. 

Sections 214(a) 8, Revenue Act of' 1926, and 28(c), Revenue Act of 
1928, appear to use the term "taxes" in its ordinary meaning — the 
meaning customarily connoted by the use of the term within the 
United. States. For these reasons this once is of the opinion that the 
aufbringung der industriebelastung (Dawesabgabe) is within the 
meaning of that term as used in those provisions of law and that the 
taxpayer is entitled to a deduction of such taxes to the extent pro- 
vided in section 214(b) of the Revenue Act of 1926 and section 
218(a) of the Revenue Act of 1928. 

It is otherwise, however, with the kirchensteuer. The circum- 
stances (1) that the Germans characteristically speak of it as tax; 
(2) that provision is made for the collection and enforcement thereof 
by law; (8) that the taxing authorities assess and collect it; and (4) 
that, the payment thereof is not voluntary, are not decisive. Its 
essential character consists in its being a charge laid by a particular 
religious organization for the support of that organization, and its 
activities, in the collection of which the State lends the aid of its tax 
officials and its taxing system. The device is not unknown in the 
United States. (General Statutes of Connecticut (1918), title 82, 
chapter 189, section 8561. ) Such a charge, both under the German 
law and under the American law, is not for a public purpose. The 
State generally exempts the property of such religious organizations 
from taxes; so also it may give them indirect, encouragement by lend- 
ing the aid. of its taxing authorities and system to the raising of funds 
requisite for their support. The religious organization here in ques- 
tion was not an integral part of either the German Government or 
of any of its constituent States. 

It seems clear that Congress in its use of the term "taxes" in 
section 214(a) 8, Revenue Act of 1926, and section 28(c), Revenue 
Act of 1928, did not intend to include such charges as the kirchen- 
steuer. Rather it intended these to be included within the meaning 
of " contributions " * * to or for the use of * * ~ any 
corporation * * * orcanized and operated exclusively for re- 
ligious "' ' ~ purposes " within the meaning of section 
214(a) 10, Revenue Act of 1926, and section 28(n), Revenue Act of 
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(But see section 213 of the Revenue Act of 1928, section 
214(b) of the Revenue Act of 1926, article 1051 of Regulations 74, 
and article 325 of Regulations 69 relative to the limitation upon 
the deduction of such contributions. ) For these reasons this oflice is 
ot the opinion that the kirchensteuer is not within the meaning of 
the term "taxes" as used in section 214(a) 8, Revenue Act of 1926, 
and section 28(c), Revenue Act of 1928. 

C. M. CIIAREsT, 
General Counse/, Bureau of' I~terna/ Revenue. 

ARTICLE 151: Taxes. 

REVENVE ACT OF 1928 AND PRIOR REVENUE ACTS. 

X-19-5058 
I. T. 2570 

The fees paid by a corporation under section 176 of the Ohio 
General Code, in connection with an amendment of its charter 
authorizing an increase in its capital stock, are deductible as taxes 
under section 23(e) of the Revenue Act of 1928 and corresponding 
provisions of prior Revenue Acts. 

A ruling is requested whether fees paid by a corporation under 
section 176 of the Ohio General Code, in connection with an amend- 
ment of its charter authorizing an increase in capital stock, are 
deductible as taxes. 

The section of the Ohio General Code above referred to reads in 
part. as follows: 

Szo. 176. Fees to be collected, by secretary of «tate. — The secretary of state 
shall charge and collect the following fees for oificial services: 

". For filing certificat of inerense of capital stock of a corporation, if the 
increase is $10, 000 or under, $10; if the increase is over $10, 000, one-tenth of 1 
per cent upon the proposed increase of capital. 

9. For filing an amendment to articles of incorporation, 20 cents for each 
hundred words, but in no case less than $5. 

Section 270 of the Ohio General Code reads in part as follows: 
Szc. 270. Auditor shall collect illegal uarrar&ts. — All moneys paid into the 

State treasury, the disposition of which is not otherwise provided for by law, 
shall be credited by the auditor of state to the general revenue fund, 

The above-quoted provisions of section 270 make it unnecessary for 
section 176 of the Ohio General Code to state the object for which 
the fee thus provided for in that section is imposed. In Ashley v. 
Eyan (49 Ohio St. , 504, 81 K. E. , 721) the plaintifF instituted suit 
to prevent the secretary of state from paying the fee charged for 
filing articles of agreement of incorporation into the State treasury. 
It Ivas claimed bv the plaintifF that the statute was void because it 
imposed a tax but did not state the object for which the tax was 
imposed. The court said: 

It is not necessary that the object should be stated in the very 
statute imposing the tnx. It is sufhcient, we apprehend, if the object distinctly 
npp&sir from the statute, rend in connection with some other provisi«n foun&i 

elseu here in the sti&tut& s of the Stnte; nnd, if the raising of n fund for general 
revenue purposes had been expressed in section 148a as amended, the purpose 
of the exnetion would have been no more definitely stated thun it is by reading 
that se& tion in connectio&i with section 1Sla. 



The two sections cited in the court's opinion are sections in prior 
laws of the State of Ohio corresponding to sections 176 and. 270 of. 
the Ohio General Code. The fees paid by a corporation to the secre- 
tary of state in Ohio because of an increase in its capital stock are 
paid by the secretary of state into the general revenue fund. Such 
fees, therefore, are taxes deductible as taxes under section 93 (c) of 
the Revenue Act of 1M8 and the corresponding provisions of prior 
Revenue Acts. (See also r'fir-Way Electric Appliance Corporation v. 
circkcr, o79 Fed. , 878, and G. C. M. 597A, C. B. V — 9, 168. ) 

ARTrcLE 151: Taxes. 

REVENUE ACT OF 1928. 

X-19-5054 
I. T. 2571 

The internal combustion engine fuels tax (gasoline tax) imposed 
by the State of Maine is deductible, for Federal income tax pur- 
poses, by the consumer who pays it and to whom it is not re- 
funded. If, however, the tax is added to or made a part of the 
business expense of such consumer, it can not be deducted sepa- 
rately by him as a tax. 

A ruling is requested in regard to the deductibility, for Federal 
income tax purposes, of the internal combustion engine fuels tax 
(gasoline tax) imposed by the law of the State of' Maine. 

The internal combustion engine fuels tax of the State of Maine 
is imposed in accordance with the provisions of chapter 12 of the 
Revised Statutes of Maine, 1980. The pertinent sections of said 
chapter read as follows: 

SEn 79. Terms defined. — * " ~ The terms used in sections 79 to 89 shall 
be construed as follows: "Internal combustion engine" shall mean any engine 
operated by explosion or quick burning therein of gasoline, benzol, or other 
product except kerosene. "Internal combustion engine fuel" shall mean motor 
fuel commonly called and known as gasoline, benzol, or other product except 
kerosene and crude oil to be used in the operation of an internal combustion 
engine. "Distributor" shall mean any person, association of persons, firm or 
corporation, wherever resident or located, who imports or causes to be im- 
ported for sale or for his or its own use (with the exception hereinafter set 
forth) any internal combustion engine fuels as herein defined for use in this 
State after it reaches this State; and also any person, association of persons, 
firm or corporation who produces, refines, manufactures or compounds internal 
combustion engine fuels as herein defined within the State; and also any per- 
son, association of persons, firm or corporation who purchases in tank car lots 
either within or without the State internal combustion engine fuels, as herein 
defined, for the purpose of resale within the State. 

Sec. 80. Eacise tan of $ cents; d cents of taa on feels used, for motor boats, 
agricultural tractors, staticnary engines, or arts to be refunded. — * * * There 
is hereby levied and imposed an excise tax of 4 cents per gallon upon said 
internal combustion engine fuels sold within this State and for the uses de- 
fined in these sections, excepting, however, such internal combustion engine 
fuels in such form and under such circumstances as shall preclude the collec- 
tion of this tax from the distributor by reason of the provisions of the laws of 
the United States, or sold wholly for exportation from the State, provided that 
8 cents of the tax so paid and no more, upon such internal combustion engine 
fuels sold for exclusive use in motor boats, tractors used for agricultural pur- 
poses not operating on public ways or in such vehicles as run only on rails or 
tracks, or sold for use in stationary engines, or sold for use in the mechanical 
or industrial arts, shall be refunded as hereinafter provided. 

SEc. 82. Z&uels distributed to branch agencies subject to taa. — * ~ u All 
internal combustion engine fuels as defined in section 79 distributed by the 
distributors to their branch agencies throughout the State shall be deemed to 
have been sold and shall be subject to the requirements of sections 79 to 89 in 
every respect. 
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88. Distributor entitled to collect Iq cents additional. — ' ~ ~ Each dist»biit» paying or becoming liable to pay the tax imposed by sections 79 to 
89 shall be entitled to charge and collect 4 cents per gallon only as a part of the 
selling price of the internal combustion engine fuels subject to the tax. 

Szc. 89. Provision for refound of three-fonrths of tax collected in certain 
instances; procedure for obtaining refund; time limit for filing application for 
refund. — * s * Any person, firm, or corporation who shall buy and use any 
internal combustion engine fuel as defined in sections 79 to 89 for the purpose 
of operating or propelling motor boats, tractors used for agricultural purposes 
not operating on public ways, or in such vehicles as run only on rails or tracks, 
or in stationary' engines, or in the mechanical or industrial arts, or for any 
other commercial use except in motor vehicles operated or intended to be 
operated upon any of the public highways of the State of Maine, and who sliall 
have paid any tax on internal combustion engine fuel levied or directed to be 
paid as provided bv sections 79 to 89, either directly by the collection of such 
tax by the vendor from such consumer, or indirectly by adding the amount 
of such tax to the price of such fuel and paid by such consumer, shall be reim- 
bursed and repaid to the extent of three-fourths of the amount of such tax 
paid by him upon presenting to the State auditor an aiiidavit accompanied by 
the ori inal invoices showing such purchases, which affidavit shall be verified 
by the oath of such afiiant, and shall state the total amount of such fuel so 
purchased a. nd used by such consumer other than in motor vehicles operated 
or intended to be operated upon any of the public highways of the State, and 
the governor and council, upon the presentation of such affidavit and such 
vouehers, approved by the Si. ate auditor, shall cause to be repaid to such 
consumer from the taxes collected on internal combustion engine fuels three- 
f'ourtlis of the said taxes so paid by such consumer on fuels purchased and 
used, other than for motor vehicles as aforesaid; provided, that applications 
for refunds as provided herein must be filed ivith the State auditor within six 
months from the date of purchase or invoice. 

Section 28(c) of the Revenue Act of 1928 provides that in com- 
puting net income there shall be allowed as deductions all taxes 
paid or accrued within the taxable year, with certain exceptions not 
here material. Article 151 of. Regulations 74, promulgated under 
the Revenue Act of 1928, provides that in general taxes are deductible 
only by the person upon whom they are imposed. 

It appears from the foregoing quoted sections of chapter 12 of 
the Revised Statutes of Maine, 1930, that the purpose of the statute 
is to impose the tax upon the consumers of internal combustion 
engine fuels. It is held, therefore, in accordance with section 23(c) 
of the Revenue Act of 1928 and article 151 of Regulations Y4i that 
the internal combustion engine fuels tax, imposed by the State of 
Maine is deductible in the Federal income tax return of the consumer 
who pays it and to whom it is not refunded. If, however, the tax 
is added to or made a part of the business expense of such consumer, 
it can not be deducted by him separately as a tax. 

ARTICLE 151: Taxes. 

REVENUE ACT OF I 9 2 8. 

X — 24 — 5102 
6. ( . M. 9284 

Only one-half of the Oregon tax upon real estate is imposed 
upon one of the tenants by the entirety in the sense contemplated 
by section 28(c) of the Revenue Act of 1928 and article 151 of 
Re ulations 74, the other one-half being imposed upon the othe 
tenant; and, correspondingly, only one-half thereof is deductible 
by one of the tenants in his or her separate return, 

An opinion is requested regarding taxes on real estate in Oregon 
which is owned by husband a~nd wife as tenants by the entirety. 
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In Oregon land may be owned by husband and. wife as tenants 
by the entirety. However, the married women's acts have abolished 
the right of the husband to the exclusive enjoyment of the usufruct 
of an estate held by the entirety and it therefore has been held that 
"the rents and profits of land. owned by the entirety, being personal 
property, is the common property of' the husband and wife, each 
owning one-half thereof. " (Canoe v. Ohmart, 121 Or. , 116, 254 
Pac. , 203. ) 

Article 151 of Regulations 74 provides that in general taxes are 
deductible only by the person upon whom they are imposed. The 
test of the person upon whom a tax is imposed is not determined 
by the person who in the first instance may be charged by law with 
the tax and forced by law to pay it. In determining the person 
upon whom the tax on real estate is imposed, it is necessary to con- 
sider the nature of the tax, and the person whom the law ultimately 
charges with the tax in actions between several persons charged with 
and made liable to the tax and the one who has paid the tax, or be- 
tween several persons owning interests in the real estate and the 
one of them who has been assessed for and charged with the tax 
and who has paid it. 

The ordinary tax on real estate is levied upon the sum as a unit 
of all the le&ml interests in the real estate; it is an annual tax and 
is customarily regarded as the contribution which the land and 
those owning interests therein must pay to the Government for the 
protection which the Government has given during that year. 
From the standpoint of taxation, freehold interests are considered 
rather than leasehold interests, i. e. , taxes are assessed against and 
made payable by the lessor of real estate, rather than the lessee. 

The law charges the cost of such annual protection to the person 
who gets the annual benefit of the land so protected. So the law 
ordinarily casts the burden of taxes on real estate on the mortgagor 
and not on the mortgagee; on the life tenant and not on the re- 
mainderman. As two joint tenants or two tenants in common would 
each get, one-half of the props of the real property held jointly or 
in common, such joint tenants and tenants in common would be 
chargeable with one-half the taxes on the property held by them 
jointly or in common. 

Applying the principles above outlined to the instant case, it is 
the opinion of this oflice that, in view of the fact that in Oregon each 
spouse in a tenancy by the entirety is entitled to one-half the fruits 
and props of the land, each spouse has imposed upon him or her 
one-half the taxes levied upon the land as a whole. Each can cer- 
tainly force contribution in an accounting from the other, if he is 
compelled to pay, in like manner as in the case of all joint obligations. 
(8chissc/ v. D& Jason, 129 Ind, , 139, 28 N. K. , 540; Burley v. Hurley, 
148 Mass. 

y 444, 19 N K. , 545; Dueidson v. -Wallace, 53 Miss. 
~ 

475t 
Thieve v. Thieve, 57 N. J, Kq. , 98, 40 Atl. , 446; 3fcddams v. B'cney, 
20 R. I. ) 351, 39 Atl. ) 189. ) It is, therefore, the opinion of this once that only one-half of the 
Oregon tax upon real estate is imposed upon one of the tenants by 
the entirety of such Oregon real estate in the sense contemplated by 
section 23(c) of the Revenue Act of 1928 and article 151 of Regula- 
tions -74, the other one-half being imposed upon the other tenant; 
and accordingly only one-half thereof is deductible by' one of the 
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»ants in his separate return. Of course, such one-half is not cle- 
ducttble by such tenant unless the requirements of the statute respect- 
ing "paid or accrued" are also satisfied. 

C. M. CIIAREsr, 
General C'o«»ee/. Bureau o j Inte~ nal 1&eve&it&c. 

ARTIGLE 151: Taxes. 

REVENUE ACT OF 1928. 

X — 2. » —, 111 
I. T. 25&8 

The Supreme Court of the State of Oregon has held invalid and 
unconstitutional chapter 429 of the General Laws of Oregon, 1929, 
which imposes a tax on the income derived from intangibles by 
natural persons and fiduciaries. 

Held, to allow as a final deduction for 1930 the amount of taxes 
paid on income from intangibles and to treat such amount as in- 
come when refuncled in case the tax is held to be unconstitutional 
by the United States Supren&e Cou&t w&&uld not be warranted. 

Inquiry is made relative to the deduction for income tax purposes 
of amounts paid to the State of Oregon on income derived front 
intangibles. 

As the matter now stands, the Supreme Court of the State of 
Oregon has held that chapter 429 of the General Laws of Orego&i, 
1929, which imposes a tax on the income derived from intangibles 
by natural persons and fiduciaries, is invalid, as it is in confiict 
with the provisions of the fourteenth amendment of the Constitu- 
tion of the United States, which guarantees equal protection of laws. 
The decision referred to was rendered in the case of Eedfeld v. 
Fisher (292 Pac. , 818), October 24, 1930, On the same date the 
supreme court of the State reached the same conclusion in Kie&v&a» v. 
Norblad (292 Pac. , 821) and 3fi7ler v. Norblad (292 Pac. , 822). 

It is contendecl that there can be no question but that when paicl 
these taxes constituted an allowable deduction under section 23(c) 
of the Revenue Act of 1928& and. that their status can not be said to 
have definitely changed as a result of the decision of Red'geld v. 
Eisher& supra. It is further contenclecl as follows: 

No one could truthfully say ai December 31, 1930, or at any subse- 
quent date until the Supreme Court of the Unite&i States has either passed upon 
this matter or refused to accept jurisdiction, that the Oregon intangibles a& t 
of 1929 svas unconstitutional. Until this can be said it constitutes an allowable 
deduction for Federal tax purposes under the express vvording of section 23(c). 
It is maintained that even if this act is ultimately held to be unconstitutional 
the tax paid thereunder must be allowed as a deduction during the calendar 
year 1930 and the amount returnable to the taxpayer included as income durino 
the year when and if received. 

This 05ce has previously talcen the position in Solicitor's Memo- 
randum 4683 (C. B. V — 1, 59) that inheritance taxes paid under the 
law of another State (New Hampshire), which has been declarecl bv 
the supreme court of that State to be unconstitutional, were not 
deductible. In this connection see Phi7ip C. Brown et al. v. Com»&is- 
sioner (10 B. T. A. , 1122). The Board of Tax Appeals has hrl&l 

in Inland Produc@ Co. v. Commiesione& (10 B. T. A, 2M) that 
amounts voluntarily paid as beverage taxes in error of lavv are not 
deductible from gross income. This decision of the Board was 

72109' — 31 — 9 
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aiFIrmed by the Circuit Court of Appeals for the Second Circuit in 
Inle~ Products Co. v. Bla&' (81 Fed. (2d), 867). A similar con- 
clusion was reached by the Board in LehicIh I'alley Cotrl Soles Co. v. 
Commission&ad (15 B. T. A. , 1401, C. B. VIII — 2, 80) with respect 
to tax imposed by the State of Illinois, which was held to be uncon- 
stitutional by the State supreme court and void ab initio. In that 
decision the Board used the following language: 

That being true, it follows inevitably and in conformity with our 
decisions above cite(1, that the amouuts so paid and deducted formed a part 
of the petitioner's taxable income in the years in which the unwarranted 
deductions were made, on which it [there] was, in fact and in law, due an 
income lax. The petitioner paid a less amount of Federal taxes in those years 
than it le ally owecl, and amended returns or additional assessments were 
available to correct the error; bat the fact that State taxes ~re erroneolsty 
paid, in those years docs not render them taxable income At a sabseqlent year 
At rohich they ~ccrc refunded. [Italics supplied. ] 

The general rule is that an unconstitutional statute, though having 
the form and name of law, is in reality no law, but is wholly void, 
and in legal contemplation is as inoperative as if it had never been 
passed, (1Vorton v. Shelby County, 118 U. S. , 425 at page 442, and 
Huntington v. W'orthen, 120 U. S. , 97. See also 6 R. C. L. , Consti- 
tutional Law, section 117. ) 

In view of the foregoing, this ofFice is of' the opinion that to allow 
as a final deduction for 1980 the amount of taxes paid on income 
from intangibles, ancl to treat such amount as income when refunded 
in case the tax is held to be unconstitutional by the United. States 
Supreme Court, would not be warranted. While from an account- 
ing viewpoint this might be a simple way of clisposing of the ques- 
tion, from a legal viewpoint there seems to be no doubt that an un- 
constitutional tax is absolutely void and, therefore, can not be de- 
ducted as a tax under section 28(c) of the Revenue Act of 1928. 
Furthermore, as stated in Lehigh Valley Coal Sales Co. , supra, the 
fact that State taxes were erroneously paid in one year does not 
render them taxable income in the subsequent year in which they 
are refunded. The collector of internal revenue for the State of 
Oregon has been advised to permit taxpayers of that State to file 
income tax returns in which the intangibles tax has been claimed as 
a deduction, pending a decision by the United. States Supreme 
Court. This will hold in abeyance the final audit of returns in such 
cases until that tribunal disposes of the question, except where it is 
necessary to protect the Government's interests due to the running 
of the statute of limitations against assessment. 

ARTIcLE 158: Taxes for local benefits. 
(Also Section 28(k), Article 202. ) 

REvENEE ACT OF 1928 AND PRIOR ACTS. 

X-21-5072 
G. C. M. 9461 

General Counsel's Memorandum 5589 (C. B. VIII — 1, 88), with 
respect to the treatment of assesszncnts against local benefits, is 
revoked in view of the decision of the Board of Tax Appeals in the 
ease of E. M. Hatchel/ Son 6 Co. v. Commissioner {19 B. T. A. , 612]. 

In view of the decision of the Board of Tax Appeals in the case of 
F. 3f. IIebbeli Son c( Co. v. Commissioner o j Internctl Eevenee, now 
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ori appeal in the United States Circuit Court of A. ppeals for the 
Eighth Circuit, it has become necessary to reconsider Gener;il Coun- 
sel's Memorandum 5589, which is in conRict with the Bo:ir&1's 
decision. 

It was held in General Counsel's Memorandum 5589 that where 
assessments are pai&I for local benefits, such a. street, sidewall. -, and 
other like improvements, which are not owned by the abutting ~prop- 
erty owners, and the property which is benefitecl thereby is being 
used by the taxpayer in his trade or business, the amount assessed 
should be allocated between the land and the building thereon in 
proportion to the valuation of each, and that the part of. the expend- 
iture which is attributable to the building may be recovered through 
depreciation allowances spread over the life of the buil&ling, but 
that the part of the assessment which is attributable to the land, 
being considered as a part of the cost or other basis of the land, may 
not be recovered through depreciation allowances. It was also held 
that no distinction should be made between special assessments for 
local benefits levied on the basis of the valuation of the property 
benefited and assessments levied on a front-foot basis. 

The Board of Tax A. ppeals in the case of I&. iV'. HnlibeP Son &k 
&". o. v. Comn~i~sinner stated it was the Board's opinion that owner- 
ship of the improvement must be establishe&1, since the only purpose 
for which such deductions for depreciation. are authorized is the 
untaxed recovery of capital investments in wasting assets used for 
income purposes. The Boarcl was of the opinion that the statutory 
provision of section 214(a)8 of the Revenue Act of 1924 contem- 
plates the tax-free return only of the cost of assets in which the 
taxpayer claiming thereunder has a capital investment and which 
rn some way contribute to the gross income from which. &leductions 
for depreciation are allo~vable and that in sucli use or by the passage 
of time or operation of law are exhausted. The conclusion of' the 
decision was that there is no basis in law foi the recovery of assess- 
ments for local benefits by ratable annual deductions measured by 
the depreciation annually sustained by the public improvement. 

in view of the inconsistency between the &le& ision of the Board 
of Tax A. ppeals and General Counsel's Mein&&randum 5589, this 
oScc, after reconsideration of the entire question, is of the opinion 
th;it General Counsel's Memorandum 5589 should be and the same 
is hereby revoked. 

C. M. C HzaFsT& 
General Co««&& l. Bu«a«of Ii&t&'mal Fi& c&'an&, . 

SECTION 23 (k). — DEDUCTIONS I&'ROM GROSS 
INCOME: DEPRECIA. TION. 

A«T&& n«202: Depreciable property. 
BKvb;;iIuK ACT OI~" &0-'s 

Revocation of Gener il Counsel's Memorandum 5589 (C. B. VIII — 1, 
88), regarding treatment of assessme«ts for street and lik& in&prove- 
&«cuts. (See G. C, M. 9401, page 120. ) 
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SECTION 23(n). — DEDUCTIONS FROM GROSS INCOME: 
CHARITABLE A. ND OTHER CONTRIBUTIONS. 

ARTIGLE 261: Contributions or gifts by indi- 
viduals. 

REVENUE ACT OP 1928. 

X — 5-4919 
I. T. 2559 

The taxpayer named a university as the beneficiar in his 
adjusted compensation certificate, and by means of delivery 
thereof and of a letter sought to transfer the certificate to the 
university. 

Held, by the provisions of the Act under which the adjusted 
service certificate was issued the taxpayer is incapable of divesting 
himself of the yroperty or interest evidenced by the certificate 
prior to the maturity thereof. He is not entitled to any deduction 
therefor as a contribution in computing his net income. 

A ruling is requested whether a World War veteran who turned 
his adjusted service certificate over to a university may deduct the 
face value of the certificate as a contribution in his return for 
the year in which the certificate was transferred. The taxpayer in 
the instant case transferred his certificate by means of a letter in the 
following terms: 

In vieiv of my loyalty to and affection for my university, and desiring to 
repay in some part the benefits I have received from her, and to assist her in 
extending similar benefits to others, I have named the university as beneficiary 
in my adjusted comyensation certificate, so that if I die before the certificate 
becomes pavable, it will be paid to the university. I am advised that under the 
provisions of the World War Compensation Act, under which this certificate 
was issued, I can not assign the certificate, and it will be paid to me when it 
becomes due, if I am still alive. It is, however, my desire arid intention to give 
the proceeds of the certificate to the university, and if I should be alive when it 
becomes payable, I will do so. I inclose the certificate herewith. 

Under section 501 of the World War Adjusted Compensation Act 
(48 Stat. , 125), as amended (44 Stat. , 828), the amount of the face 
value of the certificate is payable (1) to the veteran 20 years after 
the date of the certificate, or (2) upon his death prior to the expira- 
tion of that period, to the beneficiary named, except that if there is 
no beneficiary, the amount shall be paid to the veteran's estate. 

Section 503 of the World War Adjusted Compensation Act, as 
amended, provides, in part, as follows: 

Szc. 503. No certificate issued or right conferred under the provisions of 
this title shall, except as provided in section 502, be negotiable or assignable 
or serve as security for a loan. Any negotiation, assignment, or loan made in 
violation of any provision of this section shall be held void, 

The exception provided in section 502 deals solely with the con- 
ditions under which the certificate may be used as security for a loan, 
and does not relate to an assignment under other circumstances. 

Webster's New International Dictionary, 1930 edition, defines 
"assign, " as used in law, as follows: 

To transfer or pass over yroperty to another, whether for the benefit of the 
assignee or of the assignor's creditors, or in furtherance of some trust; to make 
an assignment. 

It is held that the provisions of the Act under which the adjusted 
service certificate was issued are such as to make the veteran in- 
capable of divesting himseH of the property or interest evidenced by 
the certificate prior to the maturity of the certificate, which is 20 
years after the date of its issuance. The taxpayer can not assign 
the face value of his certificate or any portion of such value; hence 
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the communication to the university inclosing the certificate is void 
as a legal transfer or assignment of the property named in the 
certificate, 

Inasmuch as the taxpayer has not divested himself of the property 
right in the certificate by his action, he is not entitled to any deduc- 
tion therefor as a contribution in his return for the calendar year 
1928. 

SECTION 98 (q). — DEDl. CTIOXS FROM GROSS 
INCOME: PENSION TR[ . &TS. 

, XRTIOLE 271: Payments to employees' pension 
trusts. 

INCOXIE TAX. 

Article 271 of Regulations 74 amended. 

X — 16 —;&029 
T. D. 4310 

TREASURT DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

Washington, D. C. 
To CoPectors of Interna/ Revenue and' Others Concerned': 

The sixth paragraph of article 2(1 of Regulations (4 is hereby 
amended to read as follows: 

The right to a deduction under section 28(q) will be recognized in cases 
where the pension trust may not be perpetual, provided the trust is of such 
a character as to evidence good faith on the part of the employer actually to 
pay the amounts trusteed for employees' pension purposes. However, shi&uld 
any portion of the funds of a pension trust revert to the possession, ownership, 
or control of the employer by reason of the termination of the trust or other- 
wise, such amount (except to the extent that it represents a payment to the 
pension trust made by the employer in accordance with the pension plan and 
pursuant to paragraph (a) or (b) of this article, and not theretofore allowed 
as a deduction to the employer) shall be returned as income by the employer 
for the taxable year in which it so reverts, unless prior to the close of such 
year it shall be retrusteed for the benefit of emph&yees under provisions satis- 
factory to the Commissioner. 

DAVID BARNET& Commlssi'oner 
Approved April 10, 1M1. 

A. . W. MEI. I. ON, 
8ecretary of thc Treasury. 

SECTION ~;. — CREDPl S OF INDIVIDUAL 
A(AGAINST NET INCOME. 

ARTIcLE 205: Date detenn i ning exemption X-18-5044 
I. T. . '. &08 

REvENCE ACT 01' 192S. 

Alethod of computh&g the personal exe&nption in the case of a 
husbsnd and wife who became separated during the year and 
had the status of single persons at the close of the year. 1lime- 
ograph 9800 (C. B. IX — 1, 119) explained. 

Advice is requested in connection Ivith Mimeograph 8800. rela- 
ti& e to the personal exenlption to be allowed in the audit of Federal 
income tax vetu& ns in the case of a husband ancl wite who becanle 
sepav;1(e&l dtlving the ycav and had the status of single pev. &&ns at 
the close. of the year. Inquiry is macle whether in such case the 
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examining oScer should ask for evidence of an agreement between 
husband and wife respecting the claim of the husband for- more 
than one-half of the proportionate part of the $3, 500 exempticm for 
the period during which he was living with his wife. 

Mimeograph 3800 was designed to amend Mimeograph 8288 (C. B, 
IV — 1, 40) so as to provide that in all cases where one spouse died 
during the taxable year the surviving spouse is entitled to full 
creclits according to his or her status at the close of the taxable year, 
and that in such a case the personal exemption should not be 
prorated, 

In Mimeograph M88 it was provided that where an individual 
dies during the taxable year the surviving spouse is entitled to full 
credits . according to his or her status at the close of the taxable 
year if the deceased spouse is a taxpaver (that is, an individual in 
whose behalf a return was required to be filed), and that if the 
deceased spouse is not a taxpayer, the personal exeniption of the sur- 
viving spouse must be prorated. The amendment to Mimeograph 
3288 above indicated was made necessary by the ruling announced 
in General Counsel's Memorandum 6275 (C. B. VIII — 1, 86), in 
which it was held that section 25(e)8 of the Revenue Act of 1M8, 
which provides that in case of an individual who dies during the 
taxable year the personal exemption shall be determined by his 
status at the time of his death, is exclusive in its terms and, can not 
be applied in conjunction with section 25(e)2 of that Act, which 
provides for an apportionment of the exemption where there is a 
change in the status of. the taxpayer during the year. Mimeograph 
3800 was intended to interpret section 25(e)3 in accordance with 
the ruling announced in General Counsel's Memorandum 6275, and 
was not intended to otherwise change the provisions of Mimeograph 
8288 (except as to amounts). 

In cases where the status of a taxpayer changes during the taxable 
year through separation and not through the death of his or her 
spouse, the personal exemption is required to be prorated in accord- 
ance with section 25(e)2 of the Revenue Act of 1928. In such a 
case a husband and wife who separated during the year and have 
the status of single persons at the close of the taxable year are each 
entitled to a personal exemption which bears the same ratio to 
$1, 500 as the number of months during which he or she was single 
bears to 12 months, and in addition they are entitled jointly to a 
personal exemption which bears the same ratio to $3, 500 as the 
number of months during which they were married and living 
together bears to 12 months. Each is entitled to one-half of this 
prorated joint personal exemption. However, the full amount of 
the prorated joint personal exemption may be claimed by either 
or divided between them as they see fit. If one spouse claims more 
than one-half of the prorated joint personal exemption, a statement 
should be obtained from such spouse to the efFect that the other 
spouse either is not required to file a return or does not claim more 
than the remainder of the prorated joint personal exeinption. The 
statement should be checked with the return of the other spouse 
for the purpose of verification. In the event the two spouses do not 
agree respecting the division between them of the prorated, joint 
personal exemption, each should be allowed one-half of. such 
exemption. 
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PART III. — CREDITS AGAINST TAX. 

Sk CTION 31. — EARNED INCOME CREDIT. 

YARTDUIiE 811: Earned income credit. X-17-503-1 
Ct. D. 821 

INCOME TAX — REVENUE ACT Oi' 1928 — DECISION OV COURT. 

EARNED INCO&IE CREDIT — TRUST. 
A trust is not an individual within the meaning of section 31(b) 

of the Revenue Act of 1928 and a fiduciary who pays an income tax 
on income received by him as trustee is not entitled to the earned 
income credit provided therein. 

UNITED STATEs CIRc&iIT CGURT oF APPEal. s, EIGHTH CIRcUIT. 

A. B. ;llle&&, Collector of Inteinal Revenue at On&at&a, Nebr. , appellant, v. Edgar 
M. 3forsman, jr. , Trustee, etc. , appefl&'P. 

Appeal from the District Court of the United States for the District oi' Nebraska. 

[February 17, 1931. j 

OPINION. 

KENYoN, Circuit Judge, delivered the opinion of the court. 
This action was brought by appellee against the collector of internal revenue 

at Omaha, Nebr. , to recover $0. 05, with interest, claimed to have been illegally 
collected by appellant as a part of an income tax for the taxable year 1928. 
Appellee was trustee of funds and property under the terms of a certain instru- 
ment of July 9, 1926, the income of which was to accumulate for a period of 
five years, an&1 thereafter during the existence of the trust the income was to be 
distributed to certain beneficiaries. The trust instrument is not before us. 

The petition cliarged that appellee as t'rustee filed an income tax return for 
the year 1928 covering net income of $3, 922. 50 from the property of which he 
was trustee, which showed the normal tax to be $26. 60, on which appellee 
claimed a credit of $0. 65, being 25 per centum of the tax on earned net inconie; 
that this was disallowed; that under duress he paid said sum and uow seeks 
to recover it back. The case was submitted to the trial court on demurrer to 
the petition, which was overruled. Appellant stood thereon and judgment was 
entered in favor of appellee. The amount is small, but the principle involved 
is important and far-reaching. 

The action arises under section 31 of the Revenue Act of 1928 (45 Stat. i. , 
ch, 852, pp. 791, 804), which provides in part as follows: 

' SEc )1 
"(1) 'Earned income' means wages, salaries, professional fees, aud other 

amount s receive&1 as compensation for personal services actually rendere&b 

"(2) ' Earned income deductions ' means such deductions as are allowed by 
section 23 for the purpose of computing net income, and are properly allocable 
to or chargeable against earned income. 

"(3) 'Earned net income' means the excess of the amount of the earned 
income over the sum of the earned income deductions. If the taxpayer's npt 
income is uot more than $5, 000, his entire net income shall be considered to 
be earned net income, and if i&is net income is more than $5, 000, his eained 
net income shall not be considered to be less than $5, 000. In no case sl&ail 

the carne&1 net income be considered to be more than $30, 000. 
"(5) . Ilto«ance of credit. — ln the case of an individual the tax slrall be 

«& dit«l with 25 per centum of the amount of tax which &could be pay;&i&i: 

if his earned net income constituted his entire net income; but in no ca. e 
shall the &redit allowed under this subs& ction exceed 25 per centum of hi 
norn«; l tax ldus 25 per centum of the surtax which would be 0;&ruble ii his 



earned net income constituted his enfire net iricome. This credit shall be in 
addition to all other credits against the tax. " 

The question at issue is, xvhether under subdivision (b) of said section 81 
appellee was en. titled to deduct the $0j)5 as a credit on. the tax upon earned 
net income. 

The intent of the statute originally', as appears from the report of the VTays 
and Means Committee (Report No. 179, Sixty-eighth Congress), was to take 
care of the small taxpayer, "such as the farmer and the merchant, whose 
income is derived in part from personal services and in part from capitaL" It 
is evident. that earned income is not. necessarily wages, salaries, or profes- 
sional fees, but any amount of income up to $5, 000 is to be considered as the 
taxpayer's earned income regardless of the source from which it may arise. 
The phrase therefore "earned net income" is something of a misnomer. Sub- 
division (b) of section 81 allows this 25 pev centum credit on the tax in the 
case of an individual. 

Appellant claims that the tax is one against the trust estate arid' that a 
trust is not an individual. 

Appellee conceding that the Act allows a credit on the tax on earned income 
only to individuals, insists that the tax is against the trustee and that the 
trustee is an individual. It is necessarv to set out some of the provisions of. 
ihe Revenue Act of 1928 (45 Stat. „791). , which we do in note hereto. " 

Appellee's contention is that a fiduciary who pays an income tax on income 
received by him as trustee is an individual within the meaning of section 
81(b) of the Revenue Act of 1928; that the Revenue Act separates rirdirdrhrals 
and corporations in its taxing scheme, and that a fiduciary must be the one or 
the other, and hence must be an individual. The term fiduciary under section 
701 of the Act includes a trustee, guardian, etc. , "or any person acting in any 
fiduciary capacity for any person. " "Person" under the same section means "an individual, a trust or estate, a partnership, or a corporation. " So a 
fiduciary may be a corporation or a partnership. The contention that a 

r SEC. 4. SPECrkL CLXSSES OZ T!EXP!rXZRS. 
The applicutiou oi' the General Provisions aud of Supplements A to D, irrciusive, to each 

of the following special classes of taxpayers, shall be subject to the exceptions and addi- 
tional provisions found in the supplement applicable to such class, as follows: 

(u) Estates aud trusts aud the beneficiaries thereof — Supplement E. 
SEC. 161. IMxosrtroz ox Tsx. 

(a) AppHcat(on of tae. — The taxes imposed by this title upon irrdividuals shall apply to 
the income of estates or of any ldnd of property Iield iu. trust, iuciudiug— 

s 4' s 
(b) Gomputattou and parfmcnt. — The tax shalI be computed upon the uet income of the estate or trust, aud shall be paid by the fiduciary, except. as provided in sectiasr 166 

(relating to revocable trusts) and section 167 (relating to income for benefit of the grantor). For return made by beueficiary, see section 14K 
SEC. 162. NET IECQMZ. 

The uet income af the estate or trust shall be computed in the same manner aud. on the same basis us in the ease of au individual, except that- 
(a) There shall be allowed as a deductrou, etc. 

Szc. 163. CREerTs AoxrzsT NzT IxcoMz. 
(a) Credits of estate or trust; — For the purpose of' the normal tax the estate er trust shall be allowed the same personal exemptiorr as is allowed to a single person under section 26(c). 

Szc. 701. DzzrzrTrozs. 
(a) When used in this Act— 
(-1) The term. "person" means an individual, a trust or estate, a partnership, ox a corporation. 

!s 
(6) The term fiduciary" means a guardian, trustee, . executor, admiuistxator, receiver, conservator, or any person acting iu any fiduciary capacity fer any persen. 

If! 

(16) The term "taxpayer" means any person subject to a tax imposed by this Act. 
Szc. 146. FruucrARE RETURNS. 

(a) Bequireruent of return; — Every fiduciary, (except a receiver appointed bg authoritv of Iaw in possession of' part only Qf the property of an iud'ividual) s ull make under oath a return for any of the following individuals, estates or trusts for which he acts, stating specifi'cally the items of gruss income thereof and the deductious aud credits alioweck under this title— 
4r. 

(c) Lars applicable to frd~artes. — Any fiduciary required to make a return under this titl'e shall b'e subject to all the provisions of luw which. apply to i'udividual's. 
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fiduciary must be an individual is unsound — it may be an individual or it may be something else, Appellee refers to section 31 as classifying fiduciaries as indi»duals. This section relates to individual returns for payment of income 
ta. x. Subdivision (d) thereof does specify fiduciaries, but refers to section 148 
for returns to be macle by the fiduciary. Subdivision (c) of section 148 here- 
tofore set out provides that the fiduciary in making returns under this title 
is subject to the provisions of law which apply to individuals. We are satis- 
fied this provision relates entirely to the returns and has no bearing on the 
question at issue here. It is true the Act separates individuals from corpora- 
tions in the assessment of income t;ixes, but it goes further and provides for 
special classes of taxpayers, among which are estates and trusts. Throughout 
the Act the phrase "taxpayer other than a corporation" is used. Section 117 
uses it in connection with capital losses and section 101 in speaking of taxes 
in case of capital net gain. Section 4 places estates and trusts in a definite 
anal separate class of taxpayers from that of an individual. It is true that a 
trust under the Act is a. person, and a person is a taxpayer. Therefore a trust 
is a taxpayer, and under subdivision 3 of section 81(a) has an earned net 
income, but it is to be noted that while subdivisions (1) and (8) of sectiou 
81(a) use the term "taxpayer, " subdivision (b) in allowing the credit uses the 
term "individual. " Section 701, defining "person, " as "an individual, a trust 
or estate, " draws a distinction between an individual and a trust. Section 148 
distinguishes between individuals and estates or trusts. Under section 18 of 
the Act there is imposed a tax upon the net income of every corporation. 
corporation is a taxpayer, but it is not an individual. If a corporation here 
were the fiduciary could it be claimed that the corporation was an individual 
under subdivision (b) of section 81? The logic of appellee would put him in 
the position of so urging. 

It would have been an easy matter for Congress, if it had intended that tlie 
credit provided under subdivision (b) of section 81 should be extended to trusts 
or trustees, to have said so. It would have used in subdivision (b) the term 
"taxpayer" as it does in subdivision (a). Congress did not do so. It wouM 
appear that the term "individual" in section 81(b) was carefully and design- 
edly used to carry out the purpose Congress had in mind. It is not in our 
power to enlarge the scope of the word "individual" so used, to cover trusts, 
estates, partnei'ships an&I corporations. Why there should have been a credit 
for tax on earned income in case of an individual and not. of a trust we do not 
know. It is obvious throughout the Act that individuals constitute one class 
nf taxpayers, corporations another, and estates and trusts a special class under 
se&tion 4. Li"ven if here it should be held that the trustee were an individual 
under section 81(b) it wouM not be decisive of this case as it must further 
appear that the tax was against the trustee and not against the trust. Sub- 
division (a) of section 101 imposes the same tax upon the income of estates or 
property held in trust as imposed upon individuals, and provides for the tax 
being computed upon the net income ot the estate or trust, and that it shall 
be paid by the fiduciary with certain exceptions not important here. He is 
acting in paying the tax in a fiduciary relationship and his situation is not 
different from that of an executor paying the taxes against an estate, We are 
satisfied the tax is one imposed on the income of the trust and is not a tax 
iruposed upon the trustee, and a trust is not an individual under section 81(b). 

Where a series of statutes have been enacted, as ther have with relation to 
the difficult and intricate question of income taxes, an argument for almost any 
theory of construction can be built up under them, and courts can of course 
construe words and phrases therein to cover matters which Congress perhaps 
never had contemplated, but it is the duty of couris to coustrue the statutes so 
as to arrive at the intention of Congress, as gathered from the statutes them- 
selves, and not to indulg'e in speculation as to what different phrases in a statute 
might possibly be held to mean. While a very persuasive argument is presente&l 
bv counsel for appellee, we believe that subdivision (b) of section 81 does not 
cover the situation here presented, and that appellee was not entitled to take a 
credit of 25 per centum of the tax accruing on the net income of the trust. 

If the statute were ambiguous and we were in doubt as to the question there 
are certain considerations which tend strongly to support appellant. 's theory. 
Subdivision (b) of section, '-'&1 is substantially the same as subdivision (b) of 
seri(on '00 of the tiixation statute of 1024 (48 Stat. L. , 264). The diffeience 
vvhi&h is slight is unimportant. It is:ilso practically the same as subdivision 
(b), section 2&)9, ch;ipter 27 of. ttie Revenue Act of 1920 (44 Stat. L. , 20). 
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The provision of the Act of 1924 was the first appearance of this credit 
provision in the statutes. This section in each of the three Revenue Acts of 
1924, 1926, and 1928 provides that the earned net income tax credit shall be 
allowed in the case of an individual. The Internal Revenue Bureau inter- 
preted this provision in the Aet of 1924 as allowmg the earned income credit 
only to individual taxpayers and not to estates and trusts. This ruling is as 
follows: "Since the earned income credit provided by section 209 of the Revenue 
Act of 1924 is allowed only to individual taxpayers, estates and trusts are not 
entitled to such credit. " Internal Revenue Cumulative Bulletin IV — 1, page 14, I. T. 2187. 

The Treasury Department in administering the Acts of 1924, 1926, and 1928 
has followed this interpretation of the statute. Hence we are presented with 
a situation where the Bureau in charge of the administration of the statute 
has given the provision therein in question here a certain interpretation, and 
since that time Congress has twice reenacted substantially the same provision. 
It is settled law that where there is ambiguity in a statute weight will be given 
to the mterpretation anti construction of the same by the department charged 
with its administration, and where the statute is reenaeted without sub- 
stantial change it amounts to a legislative recognition of 'such construction. 
We quote from National Lead Uo. v. Uniited States (252 U. S. , 140, 145 — 146, 
and 146 — 147), as follows: 

"From Edwards v. Darby (12 Wheat. , 206) to Jacobs v. Pricltard (228 U. S„ 
200) it has been the settled Iaw that when uncertainty or ambiguity, such 
as we have here, is found in a statute great weight will be given to the 
contemporaneous construction by department ofilciaIs, who were called upon 
to aet under the law and to carry its provisions into effect — especially where 
such construction has been long continued, as it was in this ease for almost 
40 years before the petition was filed. 

"The reenacting of the drawback provision four times, without substan- 
tial change, while this method of determining what should be paid under it 
was being constantly employed, amounts to an implied legislative recognition 
and approval of the executive construction of the statute, * * *; for 
Congress is presumed to have legislated with knowledge of such an established 
usage of an executive department of the Government. " 

(Schnreiacr v. )fager, 297 F. , 884 I T. D. 8577, C. B. III — 1, 500); United States 
v. 6. Falk d Hro„204 U. S. , 148; United States v. Cerecedo Hermanos y Uontpania, 209 U. S. , 887. ) 

Of course a departmental construction of a statute is not controlling on a court, but nevertheless courts give weight to the same. (Rcd Wing 3falting 
Uo. v. Willcuts, 15 P. (2d), 626 [T. D. 8980, C. B. VI — 1, 225]; United States V. Hill, 120 U. S. , 169; Jacobs v. Prichard, 228 U. S. , 200. ) In the case of Wasbington Loan c5 Trust Uo. v. Uofnntissioner (18 U. S. B. T. A, 575), the Board of Tax Appeals in passing on section 209 of the Revenue Aet of 1924 held that a fiduciary filing a return for the estate of an individual is not entitled to the earned income credit provided by section 209 with respect to an income not in excess of $5, 000. We are forced to the con- clusion that the learned trial court wa. s in error in not sustaining the demurrer of appellant to the petition of appellee, and the judgment is reversed and the ease remanded for further proceedings in harmonv with this opinion, Reversed and remanded. 

PART IV. — ACCOUNTING PERIODS AND METHODS OF ACCOUNTING. 

SECTION 41. — GENERAL RULE. 
AaTicLE Nl: Computation of net income X-4-4910 

I. T. 0556 
REVENUE ACY OE 1928. 

The following rates of exchange are accepted bv the Bureau of Internal Revenue as the current or market rates of exchange pre- 
vailing as of December 31, 1MO: 



Country or city. Monetary unit. 

Value in 
terms of 
United 
States 
money. 

Country or city, Monetary unit 

Value in 
terms of 
I, "sited 
States 
motley. 

Austria 
Belgium 
Bulgaria 
Czechoslovakia 
Denmark 
England . . 
Finland 
France 
Germany 
Greece 
Hungary 
Italy 
Netherlands 
Norway 
Poland 
Portugal 
Rumania 
Spain 
Sweden 

Schilling 
Beige 
Lev 
Krone 
Krone 
Pound 
Markka 
Franc 
Reichsmsrk 
Drachma. 
Pengo 
Lira 
Guilder 
Krone 
Zloty 
Escudo 
Leu 
Peseta 
Krona 

io. 140875 
. 139671 
. 007169 
. 029658 
. 267323 

4. 855980 
. 025166 
. 039272 
. 238196 
. 012946 
. 174997 
. 052360 
. 402629 
. 267355 
. 112125 
. 044841 
. 005948 
. 104926 
. 267951 

Switzerland 
Yugoslavia 
Eongkong 
China 
Chias . 
Chins 
India 
Japan . 
Singapore 
Canada 
Cuba 
Mexico 
Argentina 
Argentina 
Brazil 
Chile 
Uruguay 
Colombia 

Franc 
Dinar 
Dollar 
Shanghai teel 
Mexican dollar 
Yusa dollar 
Rupee . 
Yen 
Dollar 
Dollar 
Peso 
Peso. 
Peso (gold) 
Peso (paper) 
Milreis 
Peso 
Peso 
Peso 

30. 193875 
. 017701 
. 264321 
341696 . 245937 . 244583 . 359575 . 495781 . 559375 

, 998212 
. 999781 
. 469166 . 722637 
, 317960 
, 094555 . 120815 
. 72726i 
. 965700 

ARTrcr E 321: Computation of net income. 

REVENUE ACT OE 192S. 

X-21-5078 
6. C. M. 9210 

Treatment for income tnx purposes of amounts received from 
awards for losses incurred during the World War. 

The opinion of this of5ce is requested relative to the amount of 
taxable income derived by a taxpayer (using the cash receipts and 
clisbursements methocl of accounting) for the taxable year 1928, from 
payments received in that year pursuant to the Settlement of AVnr 
Claims Act, in respect of an award of the Mixed Claims Cominis- 
sion. The principles applicable may first be considered, 

WHAT PART OF THE At&IOUNTS I'AYABLE IN RESPECT OP THE AWARD CON- 
STITUTES INCOME. 

(a) Interest: For reasons too ancient to require discussion, all 
interest payable in respect of the awards constitutes income. There 
are at least three difFerent kinds of interest payable in respect of the 
nwn, rcls: 

(1) The interest dealt with in section 2(c), Settlement of 'Arnr 

Claims Act of 1928, approved March 10, 1928 (45 Stat. , 254), namely, 
"simple interest at the rate of 5 per centum per annum upon the 
amounts pnynble uncler subsection (b) nnd remaining unpaicl be- 
ginning tJnnunry 1, 1928, until paid. " 

(2) The inteieest witll which section 2(b), Settlement of t'1'nr 

Claims Act„ is concerned, i. e. , interest in nccorclance with an award 
of the Mixecl ('lnims Commission (nt ctniing before January 1, 1928) 
ns distinguished fronl the principal of nif award of the Mixecl Clnilns 
( onlnliss~lon. 

(8) lnt4 rest which, by an award of the Mixecl Claims Cominission 
its('lf. wns innde 11 p;lrt of the ~)rincipnl of the award. (It is netes- 
sni y to refer to and examine the claim file( with. Rnf1 the nivnrcl made 



by', the Mixed Claims Commission in order to ascertain whether any 
interest is included in the principal of the award. ) 

(b) Portions (of the principal of an award of the Mixed Claims 
Commission) which constitute income. 

As indicated in (a) 3, supra, all items of interest included in the 
principal of an award constitute income. Just as it is necessary 
to examine the record in the case of each award to discover what, 
if. any, part of the principal of the award represents interest and, 
hence, income, so it is necessary to examine the record in the case 
of each award to discover what each part of the principal of the 
award represents, and is made in respect of. The awards are com- 
pensatory in character in the same way as the awards made in emi- 
nent domain proceedings, or as the judgments entered in civil suits 
respecting lost or damaged property. The fundamental question at 
all times is therefore: What was the award (principal of the award) 
or portion of' the award, made in respect of & 

For example, in the case of a credit or an account receivable its 
status must be considered as of the moment of seizure in order to 
ascertain whether the items contained an element of capital (in the 
income tax sense), so that in computing income in respect thereof 
allowance can be made for the return to the taxpayer of his capital 
therein (i. e. , measured by his "basis for determining gain or loss, " 
there having been a disposition of the item in question through 
destruction or seizure and an "amount realized therefrom" by 
virtue of the payments in respect of the award). To a taxpayer 
using the cash receipts and disbursements method. of accounting& the 
credits and accounts receivable would ordinarily contain no capital 
elements. Of course, it is quite possible to hive a credit or account 
receivable which, in any event, will consist solely of capital items, 
as in the case of a loan. Xo general rule can be stated covering 
all cases other than the rule that each credit or account receiv- 
able must be analyzed in the light of the transaction out of which 
it arose, and upon the basis of that analysis a determination made 
of its capital character as of the date of seizure or destruction. If 
the item or property in respect of which the award was made had, as 
of the moment of' its seizure or destruction, no capital element, the 
amount of the award. made in respect thereof will in all cases con- 
stitute income. Thus, the principal of an award. made in respect of 
the unpaid salary of a taxpayer using the receipts method. of account- 
ing will always constitute income in its entirety. 

Whether the property be physical and tangible, or whether it, be 
intangible, as credits or accounts receivable, if it has, at the moment of seizure or destruction, a capital element, there must be a determi- 
nation of gain or loss. The basis of such property must be deter- 
mined and gain. or loss computed accordingly in precisely the same 
way as if the award were the proceeds of a voluntary sale. (All the 
provisions of the Revenue A. cts are applicable in this connection, 
specifically "Supplement 8 — Computation of Net Income, " Revenue Act of 1998. ) If the property as of the time of its seizure or 
destruction contained capital elements and, hence, had a basis, that 
basis must be reduced by all deductions prescribed by law. (See 
generally section 111(b), Revenue Act o7 1998. ) Deductions for 
depreciation, depletion, obsolescence, bad debts, and losses, as well 



as all other appropriate deductions, are to be taken into account as 
well as any recovery through insurance, indemnity, and act of the 
Get nfan Governmefit or any other person. A. distinction, however, 
is to be made between a deduction for losses and for bad debts and 
other deductions. 

In the case of deductions for losses and bad debts, the basis is not 
to be adjusted or reduced merely because such deductions were allow- 
able in the appropriate prior taxable years, but is nevertheless to be 
adjusted and reduced in all cases except where (1) such deduction 
was neither claimed nor allowed, and (9) the statute of lifnitations 
now precludes the taxpayer from deriving any benefit from the 
present allowance of the deduction in the appropriate taxable year. 
With this exception, the basis is to be reduced by the amount of all 
allowable deductions properly chargeable to capital account even 
though such deductions have not yet been allowed. 

TIME AT WHICH THE INCOME ELEMENTS INVOLVED IN THE A. WARDS ARL&' 

RETURNABI. E AND TAXABI E AS INCOME 

Where the taxpayer uses the cash receipts and. disbursements 
method of accounting, all income in respect of the award is, of 
course, returnable and taxable as income in the taxable year in which 
received. Payments under section 2(c), Settlement of War Claims 
A. ct, are earmarked and, constituting income in their entirety, are 
returnable and taxable as income in the year in which receivecl. 
The amounts payable under section 9(b), Settlement of War Claims 
Act, ordinarily involve three elements: (1) Interest upon the prin- 
cipal of. the award in accordance with the award, accruing before 
January 1, 1998; (2) interest included in the principal of the award 
but representing compensation for the use of the amount of the 
recovery in respect of the property seized or destroyed (interest 
from the date of seizure or destruction to the date of the entry of 
the award); and (3) the amount awarded as compensation for the 
property seized or destroyed. Elements (9) and (3) are consoli- 
dated by the award into the principal of the award; and elements 

(1), (9), and (3) are consolidated by the provisions of the Settle- 
ment of War Claims Act into the amount payable under section 9(b), 
Settlement of War Claims Act. The distinct treatment of the sev- 
eral elements by the awards and by the Settlement of War Claims 
Act, and the ancient maxim that "equality is equity " constrain to 
the conclusion that each payment under section 9(b) is to be re- 
garded as ratably consisting of a payment on account of each of the 
three elements. Ratable parts of each payment under section 2(b), 
Settlement of War Claims Act, are, theref ore, to be regarded as 

payments on account of elements (1) and (9), and, since payments 
on account of elements (1) and (9) constitute taxable income, the 
amount of such ratable parts is returnable and taxable as income in 
the year in which received. 

A payment on account of element (3) is on account of compensa- 
tion for the property in respect of which the award was made. A 
ratable part of each paynfent under section 2(b). Settlement of War 
Claims Act, is according«'ly to be regarded as a payment on account 



thereof. No income is realized as respects element (8) until there 
has been a recovery of the capita], if any, involved. When the aggre- 
gate of the ratable parts of all payments attributable to element 
(3) equals the amount of capital to be returned, all subsequent pay- 
Inents, or parts thereof, attributable to element (3) will constitute 
taxable income in the year of receipt. 

As respects amounts deducted from each payment under section 
2(e), Settlement of War Claims Act (one-half of I per centum as 
reimbursement for expenses incurred by the United States), the 
amount deducted is invariably brought into account in the taxable 
year in which the sum from which deducted is brought into account. 
When deducted from sums representing pure income items, techni- 
cally the aniount deducted is to be regarded as expense; when de- 
ducted from sums representing capital items, technically the amount 
deducted is to be regarded as reducing the proceeds recovered. 

To illustrate, a. taxpayer, who regularly employs the cash receipts 
and disbursements metliod of accounting, received an award from 
the Mixed Claiins Commission in respect of a factory seized and 
destroyed. The principal of the award was in the amount of 
100, 000m dollars, representing 80, 000m dollars compensation for the 
factory (element (3) above), and interest in the amount of 20, 000ai 
dollars on that sum from January 1, 1918, to the date of the entry 
of the award (element (2) above). The interest on the principal of 
the award in accordance with the award, accruing before January 1, 
1928, was 25, 000m dollars (element (1) above), makin~ the total 
amotlnt payable under section 2(b), Settlement of War Claims Act. 
125, 000m dollars. The taxpayer received during the taxable year 
1928, pursuant to section 2(b), Settlement of War Claims Act, pay- 
ments aggregating 79, 848. 75m dollars (80, 250m dollars minus 401. 25m 
d. ollars, the administrative charge prescribed by section 2(e), Set- 
tlement of War Claims Act), but received during the taxable year 
1928 no payment pursuant to section 2 (c), Settlement of War Claims 
Act. 

Aggregate amount received in 1928 

Element (1): 
Attributable to interest upon the principal of the sward, accruing 

before January 1, 1928— 
, or 20 per cent of 79, 848. 75 25, 000 

a dollars. 
79, 848. 75 

'15, 969. 75 

Element (2): 
Attributable to interest included in the principal of the 

20, 000 
125'~, or 16 per cent of 79. 848. 75 

Element (8): 
Attributable to the amount awarded as compensation 

factory— 
80, 000 

, or 64 per cent of 79, 848. 75 

award— 

for the 

' 12, 775. 80 

* 51, 108. 20 

' Constitutes taxable income for the taxable year 1928. 
-" If this amount does not exceed the basis, or capital to be returned, no part of it 

constitutes taxable income for the taxable year 1928. To the extent this amount does 
exceed the basis, or capital to be returned, the excess constitutes taxable income for the 
taxable year 1928. 

Nors. — The administrative charge prescribed by section 2{e), settlement of war claims 
Act, having been brought into the foregoing computation, it is not, of course, to be again 
brought into the computation of taxable net income, either as expenses or otherwise. 
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Where a taxpayer is the holder of several awards of the Mixed 
Claims Commission, each payment, pursuant to section 2(b), Settle- 
ment of War Claims Act, is, of course, to be ratably apportioned 
between the several awards. 

Where the award is made or paid to the estate of the person whose 
property was seized or destroyed (that person being now deceased), 
obviously the basis for computing gain or loss is ordinarily the faii. 
market value of the claim at the elate of the death of the decedent. 
The principles applicable in these cases clo not appear to require 
restatement here. 

C. M. CHAREST& 
6-'eneral, Counsel, Bereave of lnterna/ Eevenve, 

SECTION 42. — PERIOD IN WHICH ITEMS OF 
GROSS INCOME INCLUDED. 

ARTIcLE 882: Income not reduced to possession. 

REVENUE ACT ol 1928. 

X-21-5074 
6. C, M. 9466 

The income received from payments made to a taxpayer under 
sections 2 and 4, Settlement of War Claims Act, is to be accounted 
for, for income tax purposes, in the vear in which the payment 
is actually available to the claimant. 

An opinion is requested whether amounts of income involved in 
amounts payable under section 2(b), Settlement of War Claims 
Act, approved March 10, 1928 (45 Stat. , 254), are taxable to a tax- 
payer using the accrual method of accounting in the taxable year 
in which March 10, 1928, falls, and whether amounts of income 
involved in amounts payable under section 2(c), Settlement of 
War Claims Act, are taxable to such a taxpayer in the taxable year 
in which March 10, 1928& falls (as to amounts accrued during the 
taxable year in which March 10, 1928, falls) and currently there- 
after (as to amounts accruing after the taxable year in which March 
10, 1928, falls). 

The cardi«al principle upon which the accrual system of keeping. 
accounts is based is that pecuniary obligations payable to or by the 
proprietor are treated as if discharged when incurreil (l noted 8tates 
v. Anteriean C' an Co. , 280 U. S. , 412, Ct. D. 164, C. B. IX — 1, 292). 
The obligations contemplatecl are unconditional obligations (Lvcas 
v. Xo! th Texas Lvn&. ter C'o. , 281 U. S. , 11, Ct. D. 169, C. B. IX — 1. 
294). The object of the system is, of ~ourse, an accurate reflection 
of the true state of aR'airs, anil, as respects the use of the system for 
income or income tax purposes, an accurate reflection of the tr«c 
income. Hence, the propriety of an entry in a particular year may 
clepencl upon the relevance of that item to the particular year' s 
business (Unt'ted ~tates v. Anderson, 269 U. S. , 422, T. D. :i8&9& 
C. B. V — 1, 179); it may depenil upon the item being a fixed amo«nt 
&lefinitely payable, altho«gh dcbitmn in praesenti. solvend«m in 
f«turo (4~ner~can . i ational Co. v. United. c'tates, 274 U. S. , 9c), 'I'. D. 
4099, C. B. VI — 2, 198); it may depend, even though the obligation 
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be unconditional and have a substantial measure of relevance to the 
year's transactions, upon the reasonable predicability of the amount 
of the obligation, or the time of its liquidation, or the time of its 
discharge (Litoos v. American Code Co. , 280 U. S. , 445, Ct. D. 168, 
C. B. IX-1, 314). 

Thus, while the accrual system is grounded upon the principle 
that pecuniary obligations payable to or by the proprietor are to 
be treated as if discharged when incurred, that principle is not an 
invariable universal. The basis of the principle is neither a 6ction 
nor an hypothesis, but a fact, namely, that normally mercantile and 
business obligations will be discharged in due course. When, there- 
fore, the pecuniary obligations in question are not at all ordinary 
mercantile and business obligations but highly extraordinary and 
anomalous, if not unique, the basic principle upon which the accrual 
system fundamentally proceeds is not necessarily applicable. If 
the obligation in question lies wholly outside all ordinary business 
and mercantile dealings, the obligation lies outside the mercantile 
and business experience from which is derived the principle upon 
which the accrual system proceeds. 

Such are the obligations arising from an international claim, such 
as the claims against Germany in respect of the acts of that Govern- 
ment during the late war. As respects such claims, the owner of 
property seized or destroyed by Germany became possessed at the 
very moment of the seizure or destruction of a spes recuperandi, 
which constituted property in his hands. Notwithstanding this 
right of property representing the possibility of an eventual recoup- 
ment, the fact of seizure or destruction by Germanv establishes the 
allowability of a loss in the year of seizure or destruction (United 
8totes v. 8. 8. White Dentoid 3fanufactnring Co. of Pennsylvenic, 
274 U. S. , 398, T. D. 4059, C. B. VI — 2, 198). The Supreme Court 
there said: 

It would require a high degree of optimism to discern in the seizure 
of enemy property by the German Government in 1918 more than a remote 
hope of ultimate salvage from the wreck of the war. The taxing Xet does 
not require the taxpayer to be an incorrigible optimist. 

It was none the less a deductible loss then, although later the 
German Government bound itself to repay and an award was made by the 
Mixed Claims Commission which may result in a recovery. 

Subsequent events have brought and are bringing the spes recupe- 
randi to fruition as actual recoveries. They are: 

1. The treaty of peace and subsequent treaties and conventions es- 
tablishing the liability of Germany, and its ob'ligations to repay; 

2. The creation of the Mixed Claims Commission, and the entry of 
awards by it, establishing the liability of Germany in specific cases; 

3. The establishment of the Dawes plan and the action of the 
United States in respect thereof; 

4. On March 10, 1928, the enactment into law of the Settlement of 
War Claims Act, the creation thereunder of the German special de- 
posit account, and the administration thereof, under which substan- 
tial amounts have been and are being paid to award holders of the 
Mixed Claims Commission; 

5. The Young plan and the agreement of June 23, 1930. between 
the United States and Germany, and other treaties, conventions, and 
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eements looking toward the eventual liquidation of the obliga- 
tions of Germany. 

This sequence of events represents the graclual progress froin the 
mere hope of recovery to the actuality of partial recovery. Cer- 
tainly, not until the enactment of the Settlement of War Claims Act 
could the expectation of recovery be saicl to resemble in any v-ay that 
expectation with which business and mercantile men, regard orclinary 
business and mercantile obligations. 

It is believed that, even after the enactment of the Settlement of 
War Claims Act, the creation and setting up of the German special 
deposit account, and the administration thereof„ the obligation of 
Germany to pay the awards of the Mixed Claims~ Commission lacks 
suScient resemblance to ordinary mercantile and business obligations 
to bring the obligations of Germany within the scope of the principle 
upon which the accrual system fundamentally proceeds, While the 
amount of the obligation and the liability of Germany to pay it 
were fixed by the Settlement of War Claims Act, or had been fixed 
long prior thereto, the Settlement of War Claims Act by no means 
fixed immediately or ultimately the time of payment of the obliga- 
tion. The Act expressly disclaimed any responsibility on the part 
of the United States for payment, and made the Gerinan special de- 
posit account the sole source of payment to the award holders. As- 
signment of awards by award holders was forbidden, thus precluding 
both a market for them and a market price. By force of the Act, 
the greater part of the seized German property theretofore held as 
security for the payment of the claims against Germany was re- 
leased. Further, and this is the important fact, the Act (in section 
4) established a complex system of priority of payment (ii~th speci- 
fied reserves to cover then unknown factors), and (in section 4) 
specified ansi authorized the amounts to be deposited in the fund 
and out of which alone payments might be made. The estimated 
time for payment to the various claimants entitled under section 4 
is shown by the following statement: 

Total time required- yea rs. 

To pay 80 per cent to American claimant. , together with interest thereon 
and interest on deferred payments 6 

To pay balance due American claimants (20 per cent), alien property 
oivners (20 per cent), and owners of ships, patents, and radio station 
(50 per cent) — $125, 128, 000 with interest 18 

To pay off $25, 000, 000 unallocated interest fund, without interest 

From and after September 1. 1928 26'r~ 

[Senate Report Xo, 273, Seventieth Congress, first session, Committee on 

finance, settlement of war claims bill of 1928, page 37. ] 

The Class III claimants (those entitled under section 4(c) o, Set- 
tlement of War Claims Act, to approxiniately 80 per cent of that 
portion of their claim as is within section o(b) ), under this estimate, 
might expect payment within six years. These claimants, under 
this estimate, might expect payment in full (under section 4(c) (5), 
(0), and (10) ) within 961/3 years. Subsequent events insteatl of 
reducing this estimate have increased it, so that it is now estimated 

72109' — 31 — 10 
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that 88 years will be required before the last of those payments are 
made in full. 

There is no support in any adjudicated case for the proposition 
that the Hxed amount of an unconditional obligation (the assign- 
ment of which is prohibited by law) to pay, partially or in toto; 95 
years hence, or at a remote time in the future, or at an uncertain 
time in the future, or by partial payments extending over N or 88 
years, more or less, may properly be presently treated as'if presently 
discharged under an accrual system of keeping accounts. Certainly, 
it can not be said that the treatment of such a pecuniary obligation 
as if presently discharged properly reHects income, nor can it be 
said that such a system is contemplated by the Revenue A. cts, either 
for the computation of income or for the computation of deductions. 
(Cf. Lucag v. American Code Co. , cited. supra. ) 

In the opinion. of this oSce, the income is to be accounted for, for 
income tax purposes, in the year in which the payment is actually 
available to the claimant under the principles of Regulations 74, 
articles 8M and 888. A. clearer reHection of income is obtained by 
bringing it into account then, rather than at any other time. It is 
true that the Secretary of the Treasury, in the administration of the 
German special deposit account, frequently advises claimants in 
advance of anticipatecl payments, but the advice is based upon the 
existing state of the German special deposit account and other 
circumstances, and by no means constitutes a conclusive determina- 
tion that the payments will be made. Under the Settlement of War 
Claims Act the duties of the Secretary of the Treasury necessarily 
involve matters of judgment, and discretionary powers are given 
him appropriate to the performance of these duties. Hence, it can 
not be said that payment is certain until it has been duly authorized 
and the amounts involved are available to the claimants. The result 
is, in the opinion of this o%ce, that the amount of income reHected 
in the payments here involved is to be accounted for by a taxpayer 
using the accrual method of accounting at precisely the same time as 
a taxpayer using the cash receipts and disbursements method of 
accounting. This result may seem anomalous, but it is not unique, 
an. d the anomaly arises from the wholly extraordinary character 
of the obligations in question. 

The further problem remains as to the proper method. of deter- 
mining what part of the amount received constitutes income. These 
principles, as respects a taxpayer using the cash receipts and dis- 
bursements method of accounting, are, it is believed, fully stated 
i u General Counsel's Memorandum 9210 (see page 199), and, under 
the view here taken, the principles applicable to a taxpayer using 
the cash receipts and disbursements method of accounting are fully 
applicable to a taxpayer using the accrual method of accounting, 
. . ~nd need not be repeated. 

C. M. Cxxxaxsv, 
General Counge/, Bureau of Interna/ Revenue. 
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SECTION 44. — IXS r -~Z, Z, ME'&-T a XSIS. 
ARTIcLE 355: Gain or loss upon disposition ot 

installment obligations. 
(Also Section 113, Article 596; Section 162, 

Article 868. ) 
REvENEE ACT OF 1928. 

X — 18-4995 
C. C. M. 9114 

During 1924, A sold shares of stock and received in cash 132. 44@ 
dollars and notes aggregating 21L84s: dollars, payable as follows: 
1925, 45x dollars; 1928, 45@ dollars; 1929, 45@ dollars; 1930, 45@ 
dollars; and 1031, 31. 84m dollars. The sale was treated as a closed 
transaction in 1924. A died April —, 1928, at which time the notes 
due in 1928 and thereafter. , having a. face value of 166. 84x dollars, 
were unpaid. The estate tax return include(1 the unpaid notes at 
their face value of 166. 84z dollars. 

Held, inasmuch as the transaction, under the Revenue Act of 
1024, &i)as a deferred payment sale not on the installment basis and 
was treated as a closed transaction in 1024, it follows that the 
notes do not constitute "installment obligations" as tbe ter»& is 
used iu section 44(d) of the Revenue Act of 1928. The transfer of 
the notes to the decedent's estate is gove'rued by the provisions 
of article 863 of Regulations 74, In accordance with the provi- 
sions of section 113(a)5 of the Revenue Act of 1928, the basis of 
the uotes to the decedent's estate is the fair market value of such 
uotes at tbe time of the decedent's death. 

During 1924, A sold to 8 et al. y shares of stock in the M Company 
for 84428x dollars, which resulted in a profit of 233. 24m dollars. A 
received in cash 1M. 44m &lollars and notes aggregating 211. 84'& dollars, 
payable as follows. 

Dollars. 
45m 

31. 84m 

Dollars. 
1925 4 ss 1930 
1928 45m 1931 
1929 45' 

The sale was treated as a closed transaction in 1924 and in &letermin- 
ing the profit the notes were considered as having a fair market 
value of 50 per cent of their face value, thus deferring the reporting 
of the balance of the profit until the notes were paid. A died 
April —, 1928, at which time the notes due in 1928 and thereafter, 
having a face value of 166. 84' dollars, were unpaid. These notes 
had been put up as collateral with a bank to which A was heavily 
indebted. About three months after his death, the bank applied 
the notes at face value without recourse as payment on the debts of 
the decease&h The estate tax return included the unpaid notes at 
their face value of 166. 84m dollars. 

Section 44(d) of the Revenue Act of 1928 provides as follows: 
goin o& loss upon dispositior&, of installment obiiii«tions. — If an installment 

obligation is satisfied at other than its face value or distributed, transmitted, 
sold, or otherwise disposed of, gain or loss shall result to the extent of the 
difference between the basis of the obligation and (1) in the case of satisfaction 
at other than face value or a sale or exchange — the amount realised, or (2) 
in case of a distribution, transmission, or disposition otherwise than by sale 
«r exchange — the fair market value of the obligation at the time of such ilis- 
tributio», transmission, or disposition. The basis of the obligation shall be 
the excess of the face value of the obligatiou over an amount &qual to the 
income which would be returnable svere the obligation satisfied in full, 

In I. T. 2515 (C. H. IX — 1, 125) the headnote reads as follows: 
The d&cede»t died subsequent to the enactment of the Revenue Act of 1928, 

«&vnin" i»stallme»t obli "ations received in couuectio» with the sal& of real 
estate, the profit from which he had electe&'i to report on the installment ba. . is 
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and on which he had reported only a portion of the profit to be realized. Upon his 
death the installment obligations were trausmitted to the executor of his estate. 

Held, the provisions of section 44(d) of the Revenue Aet of 1()28 are ap- 

plicable to the transmission of the installment obligations upon the death of 
the decedent. The gain or loss resulting from the transmission of the install- 

ment obligations, computed in accordance with the method prescribed in the 

foregoing section, shoul&i be included in the decedent's return for the taxable 

year in which his death occurred. 

whether the notes in the instant case may be considered as in- 

stallment obligations within the meaning of section 44(&l), quoted 

above, and whether the ruling contained in I. T. 2515, supra, is appli- 
cable depend upon an interpretation of the term "installment obli- 

gations" as the term is used in section 44(d). The Senate Com- 

mittee on Finance, in its report dated May 1, 1928, page 24, stated 

as follows with reference to section 44(d): 
Goin or loss i&pon disposition of installment owigoiions. — Subsection (d) 

contains new provisions of law to prevent evasion of taxes in connection with 

the transmission of installment obligations upon death, their distribution by 

way of liquidating or other dividends, or their disposition by way of gift, or 

in counection with similar transactions. The situations above specified ordi- 

narily do not give rise to gain and yet at the same time it is urged that they 

permit the recipient to obtain a greatly increased basis in his hands for the 

property received, except in the case of gifts. It therefore seems desirable 

to &. larify the matter. The installment basis accords the taxpayer the privilege 

of deferring the reporting at the time of sale of the gain realized, until sucli 

time as the deferred cash payments are made. To prevent the evasiou the 
subsection terminates the privilege of longer deferring the profit if the seller 

at any time transmits, distributes, or disposes of the installment obligations 
and compels the seller at that time to report. the deferred profits. The sub- 

section also modifies the general rule provided in subsection (a) for the ascer- 
taimnent of the percentage of profit in the deferred payments, in those eases 
in which the obligations are satisfied at other than their face value or are sold 

or exchanged. The modification permits a compensating reduction in the 
percentage of profit in case the obligations are satisfied at less than their face 
value, or are sold or exchanged at less than face value. 

From the foregoing, it appears that the term "installment obliga- 
tions " as used in section 44 (d) contemplates an evidence of' indebted- 
ness of a purchaser acquired by a seller in connection with the sale of 
property, the income from which is reported on the installment 
basis. In the instant case, under the Revenue A. ct of 1924 the trans- 
action was clearly a deferred payment sale of personal property not 
on the installment basis and was treated as a completed transaction 
in 1924. It is concluded, therefore, that the notes in the instant case 

clo not constitute "installment obligations" as that term is used in 

section 44(d). It follows that the ruling contained in I. T. 2515 
pertaining to the disposition of installment obligations is not appli- 
cable to the instant case. (Cf. I. T. 2547, C. B. IX — 2, 120. ) 

The transfer of the notes to the decedent's estate is governed by 
the provisions of article 863 of Regulations 74, wherein it is stated. : 

No taxable income is realized from the passage of property to the 
executor or administrator on the death of the decedent, even though it may 
lmve appreciated in value since the decedent acquired it. 

In accordance with the provisions of section 113(a) 5 of the Reve- 
ntle A. ct of 1928, the basis of the notes to the decedent's estate is the 
fair n&arket value of such notes at the time of decedent's death. It 
is apparent from the foregoing that the notes in the instant case 
ha&i a fair market value equal to their face. 

C. M. C ST, 
C~eneral Counse/, Bureau of I«t&'mal Ret&enud. 
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PART V. — RETURN&) AcD PAY4IEiv&T OF TAX. 

SECTION o1. — INDIVIDUAL RETURNS. 

ARTroLE 881: Individual returns. X-2-4894 
Mim. 8888 

Discontinuance of procedure outlined in Mimeograph 8728, relat- 
in8 to community property returns filed for 1927 aml subsequent 
years. 

TREASURY DEPARTMENT) 
OFFICE OF Cohci&IISSIONKR OF INTERNAL REvENCE 

Waskington) D. C. ) Decerftbe~ 88) 1MO. 

To C'oPectors of Internal Revenue) Internal Revenue Agents ~'n 

Charge) and Others C'oncerned: 
Reference is made to Mimeograph 3728 (C. B. VIII — 1, 89), dated 

April 6, 1929, relating to income tax returns required to be filed for 
1927 and subsequent taxable years by husbancl and wife domiciled 
in the community property States. 

In that mimeograph it was stated that the position of the Bureau 
was that community income can not be divided for income tax pur- 
poses, but must be returned, and the tax in respect thereof paid, by 
the spouse (usually the htlsband) having uncler the laws of the 
State the management and control thereof. It was further steted 
that pending final adjudication in court of this question husband 
and wife clomiciled in Arizona, Idaho, Louisiana, Nevada, New Mex- 
ico, Texas, and Washington might each thereafter in rendering 
original separate returns report one-half of the income which simul- 
taneously with its receipt becomes community property. The audit 
of returns flled upon the so-called community property basis for 
1927 and subsequent taxable years was governed by certain rules 
enumerate(1 in that mimeograph an&i designated as paragraphs (a) 
to (m), inclusive. The ptirpose of the p~roceclure outlined was to 
hold in abeyance the final audit of returns in those cases where 
separate returns werc filecl by husband anil ~vife contrary to the 
position of the Bureau, and, in so far as possible, to protect the 
interests of both the Government and the taxpayer until the question 
could be finally adjuclicate&1. 

Uncler date of November 24, 1%0) the Supreme Court of the 
Unit«'1 States rendered it clecisions in the cases of Poe v. Seal)orn 
ICt. D. 259, C. B. IX-2, 202], Gooder v. Aoch [Ct. D. 262, C. B. 
IX — 2, 199], Hopkins v. Bacon tCt. D, 260, C. B. IX. — 2, 201], ancl 

Bender v. Puff t Ct. D. 261, C. B. IX — 2, 200]) and held that hus- 

band and wife domiciled in the States of washington, Arizona, 
Texas, and Louisiana, respectively, were entitled to file separate 
income tax returns and each report therein one-half the community 
income. The ruling laid down by the Supreme Court beino; adverse 
to the Government's contention that the community income was 
taxable to the spouse who has the management an&1 control of the 
community property, it is necessary to discontinue the procedure 
outlined in Mimeograph 8728, in so far as it relates to returns fileil 

in those community property States affected. In the decisions re- 
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ferred to it was pointed out that under the State laws the wife had 
a present vested right in the community property equal to that of 
the husband, and that one-half of the community income was, there- 
fore, the income of the wife, which might be taxed to her. As the 
wife's interest in community property under the laws of the States 
of Idaho, Nevada, and New Mexico is likewise vested, it follows 
that the a~bove-nientioned decisions of the Supreme Court are equally 
applicable to taxpayers domiciled in those States. The question of 
the right of husband and wife to file separate returns in which the 
community income is divided having been finally adjudicated in tile 
four cases referred to above, and the question being thus settled as 
to all community property States except California, the audit of 
income tax returns filed on the community property basis should now 
be completed as expeditiously as possible, efFect being given to the 
Supreme Court decisions. 

With respect to the audit of returns filed by taxpayers in Cali- 
fornia, no change will be made in the existing procedure at this 
time, in view of the fact that there is now pending before the Sii- 
preme. Court the case of U. 8. v. iVlaleohn, which involves the ques- 
tion as to the right of husband and wife under the laws of California 
each to report in separate returns one-half of the community income 
under an amendment to the Civil Code of California in efFect July 
29, 1927, and designated as section 161(a). (See I. T. 2457, C. B. 
VIII — 1, 89. ) 

Relative to the extension of the period of limitation upon refunds 
and assessments in the case of community property returns filed for 
the taxable years 1927 and 1928, which is provided by H. J. Res. 840, 
approved by the President June 16, 1980, see Mimeograph 8815 
[C. B. IX — 2, 148]. 

Queries regarding this mimeograph or procedure in connection 
therewith will be directed to IT: E: JCW. 

DAVID BURNET& COmmissiatter. 

ARTIGLE 881: Individual returns. X-9-4955 
Mim. 8859 

California community property income tax returns — 1927 and 
subsequent years. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C, , 5'eb~ary 9, 1981. 
CoVeetors of Interna/ Ret enne, Internel Revenue Agents in Charge, 

am' Others Concerned: 
Reference is made to Mimeograph. 8858 (see on page 189), dated 

December 22, 1980, providing for the discontinuance of the procedure 
outlined in Mimeograph 8728 (C. B. VIII — 1, 89) in respect of com- 
munity property income tax returns filed for 1927 and subsequent 
years. 

It was provided in Mimeograph 8858 that the audit of income tax 
icturns filed for 1927 and subsequent years on the community prop- 
erty income basis by husband and wife domiciled in the States of 



Arizona, Idaho, Louisiana, nevada, Xew Mexico, Texas, and Wash- 
ington should be completed as expeditiously as possible, eRect being 
given to the decisions of the Supreme Court of the United States 
in the test cases from the States of Washington, Arizona, Texas, and 
Louisiana. It was also provided that with respect to the audit of 
returns filed by taxpayers in California. no change would be made in 
the procedure provided by Mimeograph 3728 pending the decision 
of the Supreme Court in the case of V. S. v. 3falcotm& &vhich in- 
volved the question as to the right of husband and wife under the 
laws of California each to report in separate returns one-half of the 
community income under an amendment to the Civil Code of Cali- 
fornia in eRect July 29. 1927, and designated as section 161(a). 

Under date of January 19, 1931, the Supreme Court rendered a 
decision in the Malcolm case, holding in efFect that husl&and and 
wife domiciled in California may each report in separate returns 
one-half of the community property income received by them. This 
decision is applicable to income from community' property acquired 
on and after July 29, 1927& and to salaries, wages, and fees earned 
on and after that date which constitute community property. The 
decision is not applicable to income from property acquired prior 
to July 29, 1927, nor to salaries, wages, fees, and other compensation 
earned prior to that date. (See I. T. 2457, C, B. VIII — 1, 89. ) Ac- 
cordingly, the procedure outlined in Mimeograph 3728 will be dis- 
continued in the handling of community property income tax returns 
filed by husband and wife domiciled in California for 1927 and sub- 
sequent years, and the audit of such returns should be completed as 
expeditiously as possible, efFect being given to the Supreme Court 
decision in the Malcolm case. 

In those cases in which joint returns were flled. by husband and 
rcife, such returns will be audited in accordance with the position 
which the Bureau has consistently taken following the rule adopted 
by the Circuit Court of Appeals for the Fifth Circuit in the case of 
I&, ose v. &'ant (89 Fed. (2d), 840), that is, where husband and wife 
filed a joint income tax return, they may not after the end of the 
filing period flle amended separate returns. (See I. T. 2535, C. B. 
IX — 1, 125. ) 

Correspondence and inquiries regarding this mimeograph should 
refer to the number, and to the symbols IT: E: JCW. 

DAvID BURNET Commissioner. 

ARTIGLE 381: Individual returns. X-28-5100 
Mim. 3879 

Famed iucon&e credit in cases of separate returns ou the 
con»nunity property incon&e basis. 

TREASURY DEPARTI&IENT& 

OFFICE OF C(&-'&I &IISSIONER OF INTERNAL REVFNUE& 
Washington, D. C„)I&ay '8& 1M1. 

Collectors of Internal I'&e»e»ve& I»ternal Pevenue lg&ents i», Charge, 
o»d Others Concerned: 
Reference is made to &Iinieograpl&, '385&. '3 (see on page 189) and 

Mhneo«rui&l& 8859, datecl Februa&y 9, 19:31 (see on pa«e 140) «d- 
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vising those concerned of the decisions of the Supreme Court of the 
United States in the community property inconle test cases from 
the States of Arizona, California, Louisiana, Texas, and Washing- 
ton, and providing for the completion of the audit in accordance 
witll those decisions of returns filed on the community property 
income basis by taxpayers domiciled in all community property 
States, including Idaho, Nevada, and New Mexico. 

The earned incolne credit of the wife in community income cases 
will be determined in accordance with the decision of the Circuit 
Court of Appeals for the I'ifth Circuit in the case of 3fcLorry v. 
Commissioner (80 Fed. (2d), 789), that is, where husband and wife 
render separate income tax returns on the community income basis, 
the wife may within the limitations provided in section 209(a)8 of 
the Revenue Act of 1996 and section 81(a) 8 of the Revenue Act of 
1928, treat as earned income one-balf of the salaries, wages, and 
other income of the husband which constitutes income received for 
personal services actually rendered by him. The provisions of I. T. 
Mimeograph M88 (C. B. IV — 1, 14) and any other rulings and 
instructions relating to the earned income credit of the wife in such 
cases are hereby modified to the extent that they are inconsistent 
with the opinion of the court in the McLarry case. 

Correspondence and inquiries regarding this mimeograph should 
refer to the number, and to the symbols IT: E: JCW. 

DAvln BURNET, Commisgioner. 

SECTION 59. — CORPORATION RETURNS. 

ARTicI, E 891: Corporation returns. 

REvENEE AFT OF 1928. 

X-16-50o8 
I. T. 9566 

In the instant case the two corporations constituted, for income 
tax purposes, two separate and distinct taxable entities and the 
return of the new corporation may not include any portion of the 
results of the operation of the properties iu 1929 prior to the time 
the properties were taken over by it. For the period of 1929 dur- 
ing which the receiver of the N Company operated the properties, 
the receiver must file a returu as required by sectiou 52(a) of the 
Revenue Act of 1928. 

A ruling is requested whether the M Company, which has taken 
over the properties of the N Company, should file a return for the 
full calendar year 1%9, including therein the results of the oper- 
ations of the properties before and after the acquisition of such 
properties by the M Company. 

It appears that the N Company was for a number of years in the 
hands of a receiver. Certific ates were issued by the receiver to those 
persons who were holders of. bonds issued by the N Company. In 
an action brought by the bondholders' committee against the N Com- 

pany these certificates were held by the court to constitute "a valid 
and existing lien upon the property, premises, rights, interests, and 
franchises of the defendant. " According to a plan for terminating 
receivership and for reorganization it was provided: 
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The committee, through its nominee, haviug bid in the property, on confirma- 
tion of the sale, proposes to organise one railroad corporation ii-ith a capital 
of il sbires of nonpar common stock, to which it is propo. e&1 to a . ign the bid 
so that a conveyance may be made directly to the corporation. 

The stock corporation law of the S:at&. of R provides, with ref- 
erence to a corporation created for tIie purposes for which the ~I 
Coinpany was created, that there shall be filed "in the ofiices where 
certificates of incorporation are required by law to be filed, a certifi- 
cate which shall be entitled and indorsed ' certificate of reorganiza- 
tion * * ~. ' " The same section, in listing the rights and powers 
resulting from the filing of such certificate, grants no new rights, 
privileges, or franchises to the reorganized corporation, but instead 
provides: 

Such corporation shall be vested with and be entitled to exercise and enjoy, 
all the rights, privileges, and franchises, which at the time of such sale belonged 
to, and were vested in, the corporation last owning the property sold, or its 
receiver, and shall be subject to all the duties imposed by law on that 
corporation. 

Un&ler the stock corporation lav of the State of R the reorganized 
corporation is liable for the same obligations that the receiver would 
have been liable for. 

This offic is advised that the stockholders and bondholders of the 
N Coinpany and the &I Company are not the same and that the 
purpose of the plan as contemplated by the statute was to take care 
of the holders of receiver's certificates and to scale down the liabil- 
ities of the corporation. It is urged. that the plan clearly shows the 
property was purchased only in. order to carry out a reorganization 
under the State of R statute. 

Section 52(a) of the Revenue Act of 1928 provides in part: 
Requirement. — Every corporation subject to taxation under this title shall 

make a return, stating speeifieally the items of its gross income and the deduc- 
tions and credits allowed by this title. ~ * * In cases where receivers, 
are operating the property or business of corporations, such receivers, 
shall mal-e returns for such corporations in the same manner and form as 
corporations are required to mal-e returns. Any tax due on the basis of such 
returns made by receivers, * " * shall be collected in the same manner as if 
collected from the corporations of ivhose business or property they have custody 
and control. 

It appears from the foregoing that the N Company and the AI 

Company were incorporated uncler the laws of the State of R; that 
both the old and the new corporation were vested under the laws of 
the State of R witli practically the same, if not identically the same, 
rights, privileges, and franchises; that they were both subject to the 
same duties imposed by law; and that the new corporation took over 
and is operating the properties which had been operated by the old 
corporation. Ho~ever, the new corporation cloes not have the same 
stockholders that the old corporation had. The purpose of- reorgan- 
ization was to reduce the liabilities of the corporation and to take 
care of the holdels of receiver's certificate. It is not shown that the 
stockholders of the old corporation received any stock of the new 

corporation in the reorganization. 
The only question pre~sented in this case is whether more than one 

inconie ta&x return is required for the calendar year 1020. 



In Solicitor's Memorandum 4947A. (C. B. V-2, 120) the con- 
clusion was reached that where by reason of the expiration of the 
charter of a corporation it became necessary to organize a new cor- 
poration under the laws of the same State with the same corporate 
powers and the same stockholders as the old corporation, the new 
corporation constituted a continuation of the old one, and ~that only 
one income tax return was required of the two corporations for the 
year of reincorporation. That conclusion was based in part on 
lVe&s v. 8tearm (266 U. S. , 242) and 3fan' v. United 8tate8 (268 
U. S. , 536). However, it will be noted in the instant case that even 

though the corporate powers of. the old and new corporations were 

the same and that both were formed under the laws of the same 

State, the stockholders in the two corporations were not, the same. 
The taxpayer contends that in a reorganization under the above- 

quoted provisions of the stock corporation law of the State of R 
the old corporate enterprise continues in the reorganized corpora- 
tion, and that any change in the identity is merely formal. With 
this position this ofEce can not agree. In 8chnrz v. Cooing (110 N. Y. , 
448, 18 N. E. , 118, aSrmed by the United States Supreme Court, 148 
U. S. , 397) the Court of Appeals of New York had for considera- 
tion a corporation organized under chapter 480 of the Laws of 
New York, 1874, which contains substantially the same provisions 
as the stock corporation law of the State of R, here under con- 
sideration. The court in answering the argument that the New 

York statute of 1874 simply continued or revived the franchises 
of the old corporation under the same charter and with the same 

rights held by the former company said: 
We think it also plain that, under the reorganization acts above mentioned, 

when the purchasers at the foreclosure sale untlertake to reorganize under 
those acts, and for that purpose to file in the secretary's office a certificate, 
upon the filing of which they become a body politic and corporate, the cor- 
poration thus formed is a new and an entirely different one from that whose 
property ansi franchises the purchasers may have bought under the fore- 
closure proceedings. It is true that the corporation about to be formed by 
the filing of the certificate has by force of the statute when formed all the 
rights, franchises, powers, privileges, and immunities which were possessed 
before such sale by the corporation whose property was sold; but that does 
not make the corporation the same by any means. The rigtit to be a cor- 
poration, which the old corporation had, was not mortgaged and was not 
sold, and did not pass to the purchasers; and thev only obtain such a right 
upon filin the certificate mentionscl; and then they obtain it by direct grant 
from the State, and not in any degree by the sale and purchase of the fran- 
chises, etc. , of the old corporation. 

It is held, therefore, that the two corporations constitute, for 
income tax purposes, two separate and distinct taxable entities and 
that the return of the M Company may not include any portion 
of the results of the operations of the properties in 1929 prior to 
the time the properties were taken over and operated by it. For the 
period of 1929 during which the receiver of the N Company oper- 
ated the properties, the receiver must file a return as required by 
section 52(a) of the Revenue Act, of 1928. 
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SECTION 53. — TIME AND PLACE FOR 
FILI%0 RETURNS. 

AzvzcLz 401: Time for filing returns. X-10-4968 
6. C, M. 9091 

RYVKNUK ACT oÃ 1928. 

Held, that where the books and records of the various companies 
involved in this case are kept by one company at its officw, such 
ofhce may be considered to be the principal office of the co»rpanies 
and their income tax returns may be filed with the collector of 
the district in which such office is located. 

An opinion is requested as to the proper place for filing the sep- 
arate income tax returns of the several companies here involved. 

The M Company owns from 94 to 100 per cent of the stock in 
approximately 800 companies that are located throughout the United 
States. It appears that the majority of the companies were organ- 
ized under the laws of the State of R. However, in some States the 
State law is such that a local charter is required. The M Company 
also owns the stock of the 0 Company, which is incorporated under 
the laws of the State of S. The 0 Company's offices are located 
in the city of T, State of S. It is employed by the M Company to 
manage the severral companies. These companies have offices in the 
various cities iii which they do business. With reference to the 
records of the companies, A, the representative of the 0 Company, 
states: 

The full records of each of the companies are kept at this oiffce and only 
in those cases where the Stot~ law requires otherwise are any of the records 
kept in the local office. Only &opies of the weekly reports that are trans- 
mitted to this office, from which reports all entries are made in the ledgers 
and books of record, are kept nt the local offices. 

The income tax returns for all of. the companies are prepared in 
the city of T office by the employees of the managing company. 

Section 58(b)9 of the Revenue Act of 19o8, in so far as applicable, 
reads: 

(2) Corporations. — Heturns of corporations shall be marie to the collector of 
the district in which is located the principal place of business or principal 
offfce or agency of the corporation, 

The instructions that accompany corporation income tax return, 
Form llo0 — A, among other things, contain the following: 

47. The return must be flled on or before the 15th day of the third month 
following the close of the fiscal year with the collector of internal revenue for 
the district in which the corporation's principal office is located. 

It has been held that a corporation's "principal office" and "prin- 
cipal place of business" may be. located in different jurisdictions. 
(In re Tygarts River Coal Co. , 908 Fed. , 178. ) The "principal 
office" of a, corporation is where the books of the corporation are 
kept, (Rosser Bros. et al. v. Continental Coal Corp. , 985 Fed. , 
843, 856. ) 

The lan«ua«e used in section 58(b)9 of the Revenue Act of 19o8 0 n 
is plain and unanibiguous. The provision that returns of corpo- 
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rations shall be made to the collector of the clistrict in which is 
located the principal place of business or principal office" is in the 
alternative. No doubt Congress realized that the "principal office" 
of a corporation might be located in one district and the ' principal 
place of business" might be located in another district. Printed 
instruction No. 47, hereinbefore referred to, advises that the corpo- 
ration must file its return with the collector in the district in which 
the "principal office" is located. 

The Roszell case holds the "principal office " to be where the books 
of the corporation are kept. Section 58(b)9 gives a corporation the 
privilege of filing its return with the collector of the district in 
which is located the principal office. 

It is, therefore, the opinion of this office that the principal office 

of the several companies here involved is in the city of T, where the 
books of the companies are kept, and that the separate incoine tax 
returns of the several companies may be filed in the district in wluch 
the city of T is located. 

C M CHAREsTy 
Generoj Covn8ei', Bureau of Interna/ Revenve. 

SECTION 55. — PUBLICITY OF RETURNS. 

ARTIci, E 4o1: Inspection of returns. X-o4-5109 
T. D. 4817 

Amending Treasury Decision 6856, as amended, to permit inspec- 
tion of returns by beneficiaries, and bv State officers for State 
income tax purposes. 

TREASIIRY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAI, REVENIIE& 

Washington, j). C. 
To C'oZEectore of InternaZ Eevenee and' Others Concerned': 

Treasury Decision 8856 (C. B. V — 1. , 106), as amended by Treasury 
Decisions 4187 (C. B. VII — 2, 161), 4264 (C. B. VIII — 1, 98), and 4991 
(C. B. IX — 1, 197) (being regulations prescribed by the Secretary of 
the Treasury and approved by the President, applicable to the inspec- 
tion of returns under the Revenue Act of 1998 and prior Revenue 
Acts), is further amended by changing paragraphs 8, 5, 6, 7, 8, and 9 
thereof to read as follows: 

3. Information returns and other written statements filed with the Commis- 
sioner of Internal Revenue designed to be supplemental to or to become a part 
of tax returns shall be subject to the same rules and regulations as to inspection 
as are the tax returns themselves. 

5. The return of an individual shall be open to inspection (a) by the person 
who made the return, or by his duly constituted attorney in fact; (b) if the 
malrer of the return has died, by the administrator, executor, or trustee of his 
estate, or by the duly constituted attorney in fact of such administrator, executor, 
or trustee; (c) in the discretion of the Commissioner of Internal Revenue, by 
any heir at law, next of kin, or beneficiary under the will, of such deceased 
person, upon a showing that such heir at law, next of kin, or beneficiary has 
a inaterial interest which will be affected bi information contained in the return, 
or by the duly constituted attorney in fact of such heir at law, next of l-in, 
or beneficiary; and (d) in the discretion of the Commissioner of Internal Reve- 
nue. and at such time and in such manner as the Commissioner may prescribe 
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for the inspection, by an oificer of any State having a law imposing an income 
tax upon the individual, upon written application signed by the governor of such 
State under the seal nf the State, designating the officer to make the inspection 
and showing that the inspection is solely for State income tax purposes. 

6. A joint return of a husband and wife shall be open to inspection (a) by 
either spouse for whom the return was made, upon satisfactorv evidence of such 
relationship being furnished, or by his or her duly constituted attorney in fact; 
(b) if either spouse has died, by the administrator, executor, or trustee of his 
or her estate, or by the duly constituted attorney in fact of such administrator, 
executor, or trustee; (c) in the discretion of the Commissioner of Internal 
Revenue, by any heir at law, next of kin, or beneficiary under the will, of such 
deceased spouse, upon a showing that such heir at law, next of kin, or beneficiary 
has a material interest which will be affected by information contained in the 
return, or by the duly constituted attorney in fact of such heir at law, next of 
kin, or beneficiary; and (d) in the discretion of the Commissioner of Internal 
Revenue, and at such time and in such manner as the Commissioner may pre- 
scribe for the inspection, by an ofiicer of any State having a law imposing an 
income tax upon either spouse, upon written application signed by the governor 
of such State under the seal of the State, designating the officer to make the 
inspection and showing that the inspection is solely for State income tax 
purposes. 

7. The return of a partnership shall be open to inspection (a) by any indi- 
vidual who was a member of such partnership during any part of the time 
covered by the return upon satisfactory evidence of such fact being furnished, or 
by his duly constituted attorney in fact; (b) if a member of such partnership 
during any part of the time covered by the return has died, by the adnfinistrator, 
executor, or trustee of his estate, or by the duly constituted attorney in fact 
of such administrator, executor, or trustee; (c) in the discretion of the Com- 
missioner of Internal Revenue, by any heir at law, next of kin, or beneficiary 
under the will, of such deceased person, upon a showing that such heir at law, 
next of kin, or beneficiary has a material interest which will be affected by 
information contained in the return, or by the duly constituted attorney in fact 
of such heir at law, next of kin, or beneficiary; and (d) in the discretion of the 
Commissioner of Internal Revenue, and at sucli time and in such ma&mer as the 
Commissioner may prescribe for the inspection, by an officer of any State having 
a law imposing an income tax upon the partnership or upon any member thereof 
in respect of income therefrom, upon written application signed by the governor 
of such State umler the seal of the State, designating the officer to make the 
inspection and showing that the inspection is solely for State income tax 
purposes. 

8. The return of an &, t»te shall be open to inspection (a) by the administra- 
tor, executor, or trustee of such estate, or by his duly constituted attorney in 
fact; (b) in the discretion of the Commissioner of Internal Revenue, by any 
heir at law, next of kin, or beneficiary under the will, of the deceased person 
for whose estate the return is made, upon a showing of material interest which 
will be affected by information contained in the return, or by the duly consti- 
tuted attorney in fact of such heir at law, next of kin. or beneficiary; and (c) 
in the discretion of the Commissioner of Internal Revenue, and at such time aml 
in such manner as the Commissioner may prescribe for the inspection, by an 
officer of any State having a law imposing an income tax upon the estate or 
upon any beneiici;&ry of the estate in respect of income therefrom, upon written 
application signed by the governor of such State untler the seal of the State, 
designating the oificer to make the inspection and showing that the inspection 
is solely for State income tax purposes. 

9. The return of a trust shall be open to inspection (a) l&y the trustee or 
trustees, jointly or severally, or the duly constituted attorney in fact of such 
trustee or trustees; (b) by any individual v-ho was a beneficiary of such 
trust during any part of the time covered by the return, upon satisfactory evi- 

tlence of such fact being furnished, or by his duly constituted attorney in fact; 
(c) if any individual who was a beneficiary of such trust during any part of the 
time covered by the return has died, by the administrator, executor, or trustee 
of his estate, or by the duly constituted attorney in fact of such administrator, 
executor, or trustee; (d) in the discretion of the Commissioner of Internal 
Revenue, by any heir at law, next of kin, or beneficiary under the will, of 
such deceased person, upon a showing that such heir at law, next of kin, or 
beneficiary has a material interest which will be airected by information con- 
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tained in the return, or by the duly constituted attorney in fact of such heir 
at law, next of kin, or beneficiary; and (e) in the discretion of the Commissioner 
of Internal Revenue, and at such time and in such manner as the Commissioner 
may prescribe for the inspection, by an officer of any State having a law 
imposing an income tax upon the trust or upon any beneficiary of the trust in 
respect of income therefrom, upon written application signed by the governor 
of such State under the seal of the State, designating the officer to make the 
inspection and showing that the inspection is solelv for State income tax 
purposes. 

A. W. MELLON, 
8ecretarji of the Treasury. 

Approved, June 0, 1&1. 
HERBERT HOOVER) 

The White H'ouse. 

EXECDTIVE ORDER — INSPECTION OF INCOME TAX RETtTRNS. 

Pursuant to the provisions of section 257(a) of the Revenue Act of 
1926 and section 55 of the Revenue Act of 1928, It is hereby ordered 
that returns may be open to inspection by State ofBcers for State 
income tax purposes and by beneficiaries under a will, in accordance 
and upon compliance with the amendment, bearing even date here- 
with, to the rules and regulations prescribed by the Secretary of the 
Treasury and approved by the President, bearing date of April 16, 
1026, as amended. 

HERBmrr HOOVER. 
TIIz WIIITE HDIIsz, Zune 9, 1, 981. 

SUBTITLE C. — SUPPLKMKNTAL PROVISIONS. 
SIIPPLEMENT A. — RATES OF TAX. 

SECTION 101. — CAPITAL NET GAINS 
AND LOSSES. 

ARTIOI. E 501: Definition and illustration of' 
capital net gain. 

INCOME TAX. 

X-16-5080 
T. D. 4812 

Definition and illustration of capital net gain. — Article 501 of 
Regulations 74 amended. 

TREASIIRY DEPAR Ti&IENT. 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE( 

JJ'Ns kin@ton, D. C. 
To Collectors of internal Revenue and Others Concerned: 

Aiticle 501, Regulations 74, is hereby amended by the elimination 
of the next to the last paragraph thereof, and the substitution there- 
for of a paragraph reading as follows: 

Since the credit allowed an individual by section 81 in respect of earned in- 
come shall not exceed 25 per cent of his normal tax plus 25 per cent of the 
surtax which would be payable if lii, earned inconie constituted his entire nct 
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income, no credit under section 81 may be claimed by a taxpayer wliose entire 
gross incoine consists of capital gain anil who elects to be taxed under 
section 101. 

DAvtn BURNET, 
Commissioner of Internal Eevenue. 

Approved April 10, 1981. 
A. W. MELLON' 

rSecretaiy of the Treastii~y. 

SECTION 103. — EXEMPTIONS FROM TAX ON 
CORPORATIONS. 

ARTIcLE 530: Social clubs. 

RL&'VENUE ACT Oi' loss AND PRIOR RI:VENUE ACTS. 

X-4-4911 
I. T. 2557 

Where the board of governors of a social cluli is granteil author- 
ity under the club's by-laivs to distribute equally to those meinbers 
holding participating certificates any funds which may be avail- 
able for the purpose from time to time, aftei reserving such iunds 
as are 

suffic�ien 

in their judgment to provide for the needs of the 
club, the organization is not entitled to exemption from Federal 
income taxation uniler section 108(9) of the Revenue Act of 1928 
and the corresponding section of prior Revenue A. cts. 

A ruling is requested relative to the claim for exemption of the M 
Club from Federal income taxation under section 108(9) of the 
Revenue Act of 1928. 

The organization was incorporated under the laws of the St;ite 
of R in 1915 for the promotion of social intercourse and furnishing 
means of entertainmeiit, arnusement, recreation, enjoyment, and pas- 
time for its members and others to whom the board of governors niuy 
accord any of the privileges of membership. The club is not per- 
mitted to issue stock but issues participating membership certificate. 
Most of the members of the club have subscribed for one of these 
certificates aiid some of thc meinbers have subscribed for several of 
the certificates. The dues of members holding participating certif- 
icates are less than the dues of nonparticipatin~g menibei s and in the 
event of liquidation of the club the excess of the assets over the 
liabilities will accrue to the benefit of the participating members. 

The club owns the entire stock of the 0 Corporation, which cor- 
poration holds title to the real estate used by the club. The in- 
come of the club is derived from dues, proceeds from the sale of 
tobacco and cards, the use of. the bowling and billiard rooms, rooin 
rent, and distributions received from the 0 Corporation. The ownei s 
of participating membership certificates are entitled to participate 
equally, according to the number of certificates held by them, in the 
net proceeds from the sale of all property which the club may acquire. 
The property and a8airs of the club are managed by 24 participat- 
ing members, known as the board of governors. This board has the 
po~wci, among other tliings, to distribute among tile holders of the 
partiiipatiiig c«rlificates such net funds ns may be available for the 
purpose froni time to time, after icsciving sufficient funds ivhich 
in their judgnicni, are neceissary to piovi~le for the needs of tlie 
club. 
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Section 108(9) of the Revenue A. ci of 1928 and the corresponding 
section of prior Revenue Acts provide exemption from income taxa- 
tion to clubs organized and operated. exclusively for pleasure, recre- 

ation, and other nonprofitable purposes, no part of the net earnings 

of which inures to the benefit of any private shareholder. The 
exemption granted. by this section of the law applies to social an. l 
recreation clubs which are supported by membership dues, fees, and 

assessments. 
Since, under the by-laws, the board of governors may distribute 

available funds only to the holders of participating certificates, it is 

evident that the net earnings of the club inure to the benefit of par- 

ticipating members. It is apparent, therefore, that the club does 

not meet the requirements incident to exemption under the section 

of the statute mentioned above. 
Accordingly, it is held thai the organization is not entitled to 

exemption from Federal income taxation under section 108(9) of the 
Revenue Act of 1998 and the corresponding section of prior Revenue 

Acts. 

ARTIGLE 5M: Farmers' cooperative marketing 
and purchasing associations, and corpora- 
tions organized to finance crop operations. 

REVEXUE ACT OXi' 1028. 

X — 7-4N5 
6. C. M. 8619 

Corporation engaged in marketing building materials on co- 
operative basis is not organized and operated for purpose o f 
marketing products of farmers, fruit growers, or others engaged 
in like occupations, under section 109(12), Revenue Act of 1928. 

An opinion is requested whether the M Company is exempt from 
taxation under section 103(lo) of the Revenue Act of 1928. 

The M Company was incorporated November —, 1998, under the 
laws of the State of R. All of the outstanding capital stock of the 
organization is owned by members who market building materials 
through the organization and who are engaged in the lumber busi- 

ness in Y County. The purposes of the organization, as stated in 
the articles of incorporation, are: 

The objects and purposes of the association and the general nature of the 
business to be transacted by it are: Buying, acquiring, owning, holding, sell- 

ing, assigning; transferring, conveying, exchanging, and dealing in all and 

every kind of building materials, both at wholesale and at retail, including 
specifically the purchase of any of said materials from stockholder members 
of this association; 

Section 103(19) of the Revenue A. ct of' 1928 exempts from Federal 
income tax the following: 

(12) Farmers', fruit grower. -', or lil-e associations organized and operated 
on a cooperative basis (a) for the purpose of marketing tlie products of mem- 

bers or other producers, and turning back to them the proceeds of sales, less 
the necessary marketing expenses, on the basis of either the quantity or the 
value of the products furnished by them, 

It will be noted that the above-quoted section exempts farmers', 
fruit growers', or like associations under specifietl conditions. It is 
a well recognized rule of statutory construction that where general 
words follow the enumeration of particular classes of persons or 
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things, the general words will be construed as applicable only to 
persons or things of the same general nature or class as those 
specifically enumerated. Applying this rule to the statute under 
consideration, it follows that the term "like associations" by reason 
of its association with the words "farmers" and "fruit growers" 
must be modified and limited by those words. In harmony with 
this rule of statutory construction, it is evident that section 103(12) 
of the Revenue Act of 1928, and the corresponding. sections of prior 
Revenue A. cts, were designed to exempt from Federal income taz 
cooperative organizations organized and operated for the purpose 
of marketing the products of farmers, fruit gro~cers, or others en- 
gaged in like occupations. It is, accordingly, the opinion of this 
o!!ice that an organization engaged in marketing building materials 
on a cooperative basis is not such a cooperative organization as is 
contemplated by section 108(12) of the Revenue Act of 1928. 

C. M. CHAREsT& 
General Counsel, Bureau of Internal Revenue. 

SUPPLEMENT B. — COMPUTATION OF NET INCOME. 

SKCTIOX 118. — BASIS FOR DKTKRMIXIXG GAIX 
OR LOSS. 

ARTIcLE 596: Property transmitted. at death. 

REVENUE ACT OE 1928. 

Basis of notes to the decedent's estate. (See G. C. M. 9114, 
page 1. "&V. ) 

ARTIcLE 599: Property acquired after December 
31, 1920, by a corporation. 

REVENUE ACT OE 1928. 

X — 12 — 49M 
I. T. 2562 

In 1928 A and B, respectively, transferred certain assets to the 
taxpayer corporation in exclmn"e for its entire capital stock. The 
assets transferred consisted of certain items, including supplies, the 
cost of which had been deducted as expense by A and B, who had 
operated their businesses on the cash receipts and disbursements 
basis of accounting. The taxpayer keeps its books on the accrual 
basis of accounting and has included the cost of supply items to A 
an&l B in its opening Inventory. 

Held, the exchange of property for stock in this case falls within 
secti; n 112{b)5 of the Revenue Act of 1928, and the basis of the 
property in the hands of the taxpayer is the same as it was in the 
hands of the tronsferors, as provided in section 118{a)8 ot' the 
lieve»ue Act of 1928. The basis of' the supply items to the tax- 
payer was zero, inasmuch as the individuals hud deducted the cost 
oi' these items in computing their taxable income prior to the 
transfer. 

The M Corporation was organized in 1928 and began business on 
September 1, 1928. It was formed for the purpose of taking over 
the X Company, a sole proprietorship operated by A, and the O 
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Company, a sole proprietorship operated by B. The assets of these 
two businesses were transferred to the taxpayer corporation and in 
consideration. thereof the taxpayer corporation issued its stock to 
the individuals mentioned in exact proportion to the value of the 
assets transferred to the corporation. Immediately after the ex- 
change A. and B were in control of the taxpayer corporation. 

The taxpayer corporation keeps its books and. reports its income 
on an accrual basis with inventories, whereas prior to incorporation 
A. and B kept their books and reported their income on the cash 
receipts and disbursements basis. Included in the assets taken over 
by the taxpayer corporation were supplies and parts valued at z 
doHars. In the computation of the income reported by it for the 
period ended December 81, 1928, the taxpayer' corporation included 
the supplies and parts in the amount stated in the opening inventory 
for that period. Consequent, ly, this amount was included. in the 
cost of supplies used as reported on the taxpayer's return for the 
period ended December 81, 1928. Attention is invited to the fact 
that since A. and B had reported their income on the cash receipts 
and disbursements basis, the cost of these items was previously 
deducted by them. 

The question presented is whether the supplies and parts should 
be included in the opening inventory at the value of u; dollars. 

Upon the basis of the foregoing facts it is evident that the ex- 
change of property for stock made by A and B in 1928 falls within 
section 112(b)5 of the Revenue Act of 1928. Section 118(a)8 of 
the Revenue Act of 1928, which relates to property acquired in con- 
nection with a transaction described in section 112(b) 5 of the statute, 
provides that the basis of the property in the hands of the corpora. - 
tion shall be the same as it would be in the hands of the trans- 
ferors. Inasmuch as the individuals, in accordance with their em- 
ployment of the cash receipts and disbur'sements basis, deducted the 
amounts expended, aggregating a dollars, in computing their tax- 
able net income prior to the incorporation, the basis of the assets 
so treated was zero. In compliance with the provisions of section 
118(a) 8 of the Revenue Act, of 1928, it wiH be necessary for the cor- 
poration to carry these assets on the same basis. It follows that the 
amount can not, be treated as part of the cost of supplies used. by 
the corporation for the period ended December 31, 1928. 

The situation here presented is closely analogous to the situation 
considered by the Board in Grain E'ing 3Xunufacturing Co. v. Com- 
missioner (14 B. T. A. , 793), in which case the Board approved the 
Commissioner's contention and held, on the authority of sections 
208(b)4 and 204(a)8 of the Revenue Act of 1924, that the cost of 
goods sold by the transferee corporation in its first taxable year 
s~hould be computed by using as an opening inventory the basis of 
merchandise in the hands of the individuals who transferred the 
property to the tr'ansferee corporation in exchange for stock. 

ART1cz. E 602: Stock or securities acquired in "wash sales. " 
REVHNUE ACT OV 1928 

Application of " wash sales" provisions, (See I. T. 2576, page164. ) 
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SECTION 116. — EXCLUSIONS FROM GROSS 
INCOME. 

ARTICLE 64o: Income of States. X-19 — 5055 
Ct. D. 330 

INCOME TAX — REVENUE ACTS OF 1926 AND 1928 — DECISION OF SUPREME 
COURT. 

EXEMPTIoN — STATE INsTRUMENTALITY — OIL Ahn GAs LKAsEs oF 
UNlvERSITr LANns oF TExas. 

Leases of parts of the public domain of Texas, set apart by the 
legislature for the benefit of the State university under a mandate 
of the State constitution which requires the legislature to dispose 
of university lands by sale only, which in terms "grant and lease" 
for a period of years the right to enter on designated lands for the 
purpose of "drilling and operating" f' or petroleum and gas in con- 
sideration of the value of a stated fraction of petroleuin produced 
and gas sold, effect sales to the lessees, upon execution of the leases, 
of the oil and gas in place. Income derived from the sale of oil 
nnd gas produced under such leases is not exempt from the tax as 
one imposed by the Federal Government on an instrumentality of 
the State. 

SUPREME CoURT oF THE UNITED STATEs. 

Group No. I Oit Corporation v. James W. Bass, Collector of Internal Revenue. 

On writ of certiorari to the Circuit Court of Appeals for the Fifth Circuit. 

[April 18, 1981. ] 

OPINION. 

Mr. Justice SToiNF. delivered the opinion of the court. 
Petitioner brought suit in the District Court for western Texas to recover 

Federal income taxes alleged to have been illegally exacted for its fiscal years 
1925 to 1928, inclusive. It; set up that in those years it received income derived 
from the sale of oil and gas produced under leases to it by the State of Texas; 
that these leases were instruincntalities of the State for the development of its 
public doinain; and that petitioner's income derived from them was constitu- 
tionally immune from the tax as one imposed by the Federal Government on 
an instrumentality of the State. The district court gave judgment for petitioner 
(88 F. (2d), 680), which the Circuit Court of Appeals for the Fifth Circuit 
reversed, holding that the immunity, if any, had been waived by the State by 
section 27 of chapter 88, Laws of 1917, which provided that rights acquired 
under leases, including the present one, were to be "subject to taxation as is 
other property. " (41 F. (2d), 488. ) This court granted certiorari. (282 
U. S. , 880, November 24, 1MO. ) 

Petitioner's leases relate to parts of ihe puiilic domain of the State, set apart 
by the legislature for the benefit of the State university, under a mandate of 
the State constitution of 1876, article 7, sections 10-15, inclusive. See Texas 
Laws, 1917, chapter 88. In terms they "grant and lease" for a period of 10 
years, with renewal privileges, the right to enter on designated lands for the 
purpose of "drilling and operai, ing" for petroleum and gas and to erect and 
maintain all necessary structures for the production, transportation, and stor- 
age of petroleum and gas. The lessee or "owner of the rights * * * con- 
veyed" is required to pay the State the value of one-eighth of the petroleum 
produced and of one-tenth of the gas sold. The challenged tax is measured by 
the nct profits derived by petitioner from the sale of oil and gas produced, after 
making allowed deductions from gross receipts, including the royalties paid to 
the State. 

Sect:ion 12 of article 7 of the State constitution, as interpreted by the highest 
court of the State, "requiri s the legislature to dispose of the university lands 
by sale only. " (Thetsen v. Robteon, 117 Tex. , 489, 502. ) Leases of university 
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lands like those of petitioner have been beld by that court to be in compliance 
with this provision ot' the constitution as present sales to the lessees, upon exe- 
cution of the leases, of the oil and gas in place. (Theisen V. Robison, supra. ) 
In so construing them, the court applied the settled rule of the State with 
respect to oil and gas leases. (Teaas Co. v. Daugherty, 107 Tex. , 226; Btephens 
County v. Oil d Gas Co. , 118 Tex. , 160; cf. Waggoner Estate v. IVichita County, 
278 U. S. , 118. ) As was said in Theiscn. v. Robison, supra, pages 510, 511: 

"They (the leases) do not authorize the purchaser to take and use seven- 
eighths or any other mere fractional part of the oil or gas in the land leased. 
The purchaser instead buys all the oil and gas, for a stipulated price, part of 
the price being measured by the value of a certain fra. ction of the produced. oil 
and gas, which is a very different thing from the value of that fraction of the 
oil and gas in place. The leases convey all the oil and gas in granting the right 
to find, produce, and appropriate all of them, in consideration of tbe payment 
of stipulated sums and also tbe value of a stated fraction of the oil and gas 
produced. " 

Property sold or otherwise disposed of by the Government either State or 
National, in order to raise revenue for Government purposes, is in a broad 
sense a Government instrumentality, with respect to which neither the property 
itself before sale, nor its sale by one Government, may be taxed by the other. 
But it does not follow that the same property in the hands of the buyer, or 
his use or enjoyment of it, or tbe income he derives from it is also tax immune. 
(iVeic Brunsicick v. United States, 276 U. S„547; Eorbes v. Gracey, 94 U. S. , 
762; Tucker v. Eerguson, 22 Wall. , 527; see Weston v. Charleston, 2 Pet„449, 
468; Veaeie Bank v. Eenno, 8 Wall. , 588, 547. ) Theoretically, any tax imposed 
on the buver with respect to the purchased property may have some effect on 
the price, and thus remotely and indirectly affect the selling Government. We 
may assume that if the propertv is subject to tax after sale, the governmental 
seller will generally receive a less favorable price than if it were known in 
advance that the property in the hands of later owners, or even of the buyer 
alone, could not be taxed. 

But the remote and indirect effects upon the one Government of such a non- 
discriminatory tax by the other have never been considered adequate grounds 
for thus aiding the one at the expense of the taxing power of the other. (See 
IVRLcuts v. Bunn, 282 U. S. , 216, 281; Educational Film Corporation v. Ward, 
282 U. S. , 879, decided January 12, 1981; Metcalf cf. Eddy v. Mitchell, 269 U. S. , 
514, 528 — 524 [T. D. 8824, C. B. V — 1, 218]. ) This court has consistently held. 
that where property or any interest in it has completely passed from the Gov- 
ernment to the purchaser, he can claim no immunity from taxation with re- 
spect to it, merely because it was once Government owned, or because the sale 
of it effected some Government purpose. (Weic Brunsicick v. United States, 
supra; Eorbes v. Gracey, supra; Tucker v. Eerguson, supra; see Grorner v. 
Standard Dredging Co. , 224 U. S. , 862, 871; Choctaic, O. d C. R. R. Co. v. 
Mackey, 256 U. S. , 581, 587; Central Pacific R, . R. v. C'alifornia, 162 U. S. , 91, 
125; Railroad Co. v. I'eniston, 18 Wall. , 5, 85-87; IVeston v. Charleston, supra, 
468. ) 

Property which has thus passed from either the National or a State Govern- 
ment to private ownership becomes a part of the common mass of property 
and subject to its common burdens. Denial to either Government of the power 
to tax it, or income derived from it, in order to insure some remote and indirect 
antecedent benefit to the other, would be an encroachment on the sovereign 
power to tax, not justified by the implied constitutional restriction. (See 
IVeston v. CharLeston, supra, 468. ) The interest which passed to petitioner 
here as defined by the laws of the State is not distinguishable from the mining 
claims acquired in lands of the United States under its statutes, which, together 
with minerals and ores derived from them, were held subject to State taxation 
in Forbes v. Gracey, supra. 

True, since restricted, allotted, or tribal lands of Indians are instrumentalities 
of the I~"ederal Government, it bas been held that neither leases of the lands 
(Indian Oil Co. v. Oklahoma, 240 U. S. , 522) nor gross income derived from 
them (Choctaic, O. d G. R. R. Co. v. Harrison, 285 U. S. , 292; see IIoicard v. 
Gipsy OR Co. , 247 U. S. , 508; Barge Oil Co. v. Hoicard, 248 U. S. , 549; Jaybird 
Mining Co. v. IVeir, 271 U. S. , 609); nor net income (GiLlespie v. Oklahoina, 275 
U. S. , 501), may' be taxed by a State. But no case has extended such iiumunity 
to property, real or personal, or income derived from its sale, where it has 
passed to the buyer by a completely executed act of sale, without restriction, 
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and no interest in it has been retained for the benefit of the Indians. %'hat- 
ever may be the appropriate limits of the immunity, as applied in this class 
of cases, those limits are clearly exceeded by that asserted here. 

Aifirmed. 

Mr. Justice Roszars took no part in the considers. tion or decision of this case. 

ARTICLE 64o: Income of States. 

REVENUE ACT OE 1928. 

Instructions relative to filing, allowance, and payment of claims 
for refund under section 116(e), Revenue Act of 19o8. (See T. D. 
4303, page 181. ) 

ARvlcLE 648: Compensation of State OKcers 
and employees. 

REVENUE ACT OE 1928. 

X — 10-4964 
I. T. o560A 

The service rendered by the taxpayer to the trustees for county 
aid to agriculture in the State of S, the character of which service 
is carrying on research in the subject of live stock feeding and the 
dissemination of agricultural information in the community, is 
not such as to constitute him either an officer or employee of a sub- 
division of the State engaged in the exercise of an essential gov- 
ernmental function, and hence the income derived from that source 
is subject to Federal income tax. 

A ruling is requested whether the compensation of A, paid. for 
his services in agricultural extension work by the trustees for county 
aid to agriculture, is or is not exempt from Federal income tax. 

The taxpayer's case has been selected as illustrative of a number 
throughout the State who receive income for agricultural extension 
work. He signs communications as managing director of the R 
County Impro~vement League and gives his occupation in his return 
as " Research. Live stock feeding. " Prior to the Smith-Lever Act of 
May 8, 1914, the R County Impro~vement League was organized to do 
extension work in R County, but since then its only function has 
been to collect funds for the use of the trustees for county aid to 
agriculture. 

The laws of the State of S relating to agriculture provide for the 
creation in each county, with certain stated exceptions, of an unpaid 
board of trustees to be known as trustees for county aid to agricul- 
ture. They are appointed by the county commissioners to serve for 
three years and must be residents of the county. One of the board of 
nine trustees is required to be a county commissioner, and four, so far 
as is possible, shall be taken from the directors, chosen at the annual 
town meeting&s of such cities and towns as have appropriated funds 
toward. ca'rying out the provisions of the laws relating to extension 
work in agriculture. Subject to the approval of the county commis- 
sioners& thc trustees annually appoint a competent person, who 
may be& one of their own nulnber& to serve without compensation as 
trustee of the board. 



The trustees are empowered. to receive on behalf of the county, 
money appropriated for the work by' the general court of any county 
or by any town, or by the Fed. eral Government, and. may control the 
expenditure thereof either solely or in conjunction with State or 
United States representatives, or agents, or bodies created under the 
laws of the State or the United. States. The trustees may enter into 
agreements, arrangements, or undertakings with any such bodies rel- 
ative to extension work in agriculture, home-making, and country 
life. The trustees are required to prepare and submit a budget 
containing estimates of the sums required for carrying on the exten- 
sion work to the county commissioners, who are required to include 
at least, one-half of such sums as they deem necessary to carry out 
such purposes in their annual estimate of county expenses to be 
appropriated by the general court and raised by the annual county 
tax levy. 

The trustees are required to maintain one or more agents or in- 
structors in agriculture, home-making, and country life, who shall 
meet the residents of the county for~the purpose'of teaching and 
demonstrating better methods of practicing agriculture, marketing 
farm products, and the like. 

The State of S Agricultural College has under its control the Fed- 
eral and State funds for extension work in agriculture and home 
economics, which funds are supplemented by funds contributed for 
similar purposes by counties and other organizations and by indi- 
viduals within the State. The college maintains a distinct adminis- 
trative division, known as the extension service, through which the 
funds are administered and the extension work over the State is 
carried on. Salaries of county workers out of the Federal funds are 
paid directly by check either from the Federal Treasury or from the 
treasury of the State of S Agricultural College, and. not through 
such organizations as the R County Improvement League or the 
trustees for county aid to agriculture. 

The taxpayer has advised that at the time he began work for R 
County in the extension service he entered into a verbal agreement, 
but no written contract, respecting his salary, expense account, duties, 
and notice to be given. in case of his resignation. 

In accordance with the provisions of article 643 of. Regulations 
74, relating to the Revenue Act of 1998, compensat'ion received by a 
taxpayer for services rendered. to a State or a political subdivision 
thereof must be included in gross income unless the person received 
such compensation as an officer or employee of a State or one of its 
political subdivisions and. the services were rendered in connection 
with the exercise of an essential governmental function. An ofhcer 
is a person who occupies a position in the service of a State or politi- 
cal subdivision, the tenure of which is continuous and not temporary 
and the duties of which are established. by law or regulations and not 
by agreement. A. n once is a public station conferred by the appoint- 
ment of government and embraces the idea of tenure, duration, emolu- 
ment, and duties fixed by law. The term " ofhcer " is one inseparably 
connected with an once. 

An employ'ee is one whose duties consist in the rendition of pre- 
scribed services and not the accomplishment of specific objects and 
whose services are continuous, not occasional or'temporary. As dis- 
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tinguished from an employee is the independent contractor who has 
the right to the use of independent judgment and discretion in the 
performance of an undertaking and the l~iberality of action in regard 
thereto which compares the independent contractor more favorably 
with an employer than with an employee. The relationship of master 
and servant exists whenever the eniployer retains the right to direct 
"not only what shall be done but how it shall be done. " (Eci7road 
C'ompany v. &arming, 15 IVall. , 640. ) 

In view of the foregoing definitions, the taxpayer fails to qualify 
as an ofhcer of the county, inasmuch as the tenure and duties of his 
position are not established by law but by agreement. The char- 
acter of the work done by the taxpayer — that is, carrying on research 
in the subject of live stock feeding and the dissemination of agricul- 
tural information in the community — indicates that the taxpayer 
exercises independence of judgment and action to a degree which is 
inconsistent with the idea of control that characterizes the relation- 
ship of master and servant. His duties do not consist in the rendi- 
tion of prescribed services, and he is apparently free to dispose of 
his time and of personal efforts according to his pleasure. The tax- 
payer, therefore, is not an employee of the trustees in the sense of 
the definition stated. 

It is held, therefore, that the service rendered by the taxpayer to 
the trustees for county aid to agriculture is not such as to con- 
stitute him either an oScer or employee of a subdivision of the State 
engaged in an essential governmental function, and that the income 
derived from that source is subject to Federal income tax. 

ARTicl. E 643: Compensation of State Dancers 
and employees. 

REVENUE ACTS OI&' 1026 AND 1026. 

X-11-4978 
G. C. M. 9122 

The compensation of a taxpayer received for services rendered 
in the double capacity of general manager and controller of the 
harbor department of the city of R is not exempt from Federal 
income tax in so far as such services were rendered in connection 
with activities of a proprietary character. 

General Counsel's Iilemorundum 515D (C. B. VII — 2, 124) over- 
ruled. 

An opinion is requested witli respect to the liability for income 
taxes for the years 1027 and 1028 of the compensation received by 
A, the taxpayer, from the city of R as general manager and controller 
of the harbor department of said city. 

The compensation received by the taxpayer from the city of R 
was received for services rendered in the double capacity of general 
manager and controller of the harbor department of the city of R. 
This once, in General Counsel's Memorandum 5150, considered the 
taxable status of the compensation received by the taxpayer for the 
year 1926, from the city of R, for services rendered as controller of 
the harbor department, and rendered an opinion to the effect that 
the compensation was exempt from Federal income taxes. 

In 1024 A was appointed controller of the harbor department. 
This appointment was made by the board of harbor commissioners 
from the eligible list furnished by the civil service commission. This 
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position is the executive head of the accounting and financial de- 
partment. His duties bore the same relationship to the harbor 
department as did those of the controller of the city of R as to the 
city as a whole, except, that he answered to the city contro]ler for 
all expenditures of the harbor department, thereby acting as a check 
on the general manager. Subsequently, the board of harbor com- 
missioners appointed him general manager of the department. Be- 
fore accepting, he requested that he be allowed to continue the duties 
of controller. No segregation was made of the time to be devoted 
to the diferent positions, nor was there any salary adjustment. 
However, the amount of his salary was based somewhat on the in- 
creased duties. He was given fu]] discretion as to the manner of 
handling the combined. duties so assumed. The position required 
his entire time and paid a salary of a dollars per month. His salary 
was paid. out of harbor revenue funds, which were derived from the 
business carried on by the harbor department of the city of R. 

Among the rights and powers granted to the city of R by its char- 
ter are the following: 

To acquire, construct, maintain, operate, or sell, whether situated inside or 
outside the city or State, any improvement, service, business, utility, enter- 
prise, or property which could be acquired, constructed, maintained, operated, 
or sold by any person, firm, corporation, or municipality, acting under the 
laws of the State of S. 

The charter provides that, the board. of harbor commissioners shall 
have possession and control of the entire water front of the city of 
R, and of all the navigable waters and submerged. land. s situated 
within the boundaries of the city of R, said waters and lands to be 
known. as the harbor district. The powers and. duties of the board 
of harbor commissioners are set out, in the charter, among which are: 

(1) The power and duty to make and enforce all necessary rules 
and regulations governing the use and control of all navigable waters 
and tidelands within the harbor district, and the power to prescribe 
and enforce penalties for the violation of such rules and. regula- 
tlolis. 

(2) The power and duty to regulate and control the anchoring, 
inooring, towing, and docking of a]] vessels and water craft. 

(8) The power and duty to regulate and control the construction, 
maintenance, operation, or use of any railroad, wharf, warehouse, or 
other utility, structure, improvement, or appliance used in connec- 
tion with, or for the accommod. ation and promotion of, commerce, 
navigation, or fishery in the harbor district. 

(4) The power and duty to regulate and control all dredging or 
excavating in the harbor district. 

(5) The power and duty to fix, regulate, and collect rates or 
charges for the use of all wharves, warehouses, water craft, rail- 
roads, utilities, structures, appliances, and other facilities owned, 
controlled, or operated by the city in connection with, or for the 
promotion and accommodation of, commerce, navigation, and fishery; 
and the rates oi charges for pilotage and towage. 

(6) The power and duty to regulate and control all public service 
and public utilities operated in connection with, or for the promo- 
tion and accommodation of, commerce, navigation, or fishery in the 
harbor district, and the power to fix the proper license fees to be 
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paid to the city by any person, firm, or corporation operating any 
such public service utility. 

(7) The power and duty to acquire, erect, maintain, or operate 
all such improvements, utilities, water craft, appliances, or facili- 
ties as it may deem necessary or convenient for the promotion and 
accommodation of commerce, navigation, and fishery or for use in 
connection therewith, or upon the lands and waters under the con- 
trol and management of said board. 

The charter provides that: 
The general manager of the harbor department, in addition to the powers 

and duties which are or may be conferred upon him as elsewhere provided in 
this charter, shall have power, and it shall be his duty: 

(1) To enforce all orders, rules, and regulations adopted by the board 
relating to regulation, operation, and control; 

(2) To supervise and manage all construction and maintenance work au- 
thorized or ordered by the board, and to that end the board shall have power 
to delegate to him such necessary powers and duties as are by this charter 
conferred upon said board; 

(3) To designate and assign berths or landings for the use of vessels at 
any wharf or like facility controlled or operated by the city, including the — feet of frontage reserved by the city for public purposes, at the duly 
established rates or charges for the use of such municipal wharves and like 
facilities, and subject to the rules and regulations governing the same. Every 
such berthing assignment shall reserve to the city the right to use such wharf 
or other facility for general wharf or other purposes when such space is not 
required for the use of the grantee or holder; 

(4) To designate and assigu space in any warehouse, elevator, or like 
facility operated by the city, including those located on the feet of 
frontage reser;ed hy the city for public purposes, at the duly established rates 
or charges for the use of such municipal facilities, and subject to the rules 
and regulations governing the same; 

(5) Everv such assignment of a berth or of space in any warehouse, elevator, 
or like facility operated by the city shall be revocable by the general man- 
ager, without compensation to the grantee or holder thereof, upon due notice 
to be stated therein, such notice in no case to exceed one vear; 

(6) Wvhenevcr it, shall be determined by the board, by order, that certain 
parts of the tide or submerged lands therein described in the harbor district 
may not be required at such time for use for purposes in connection with, or 
for the promotion and accommodation of commerce, navigation, or fishery, the 
general manager slmll have power, subject to approval of the board, to grant 
revocable permits to use limited portions of such tide or submerged lands for 
any and all purposes which shall not interfere with commerce or navigation, 
and are not inconsistent with the trusts upon which said lands are held by 
the city of R. Every such revocable permit shall prescribe that it shall be 
revocable, without compensation to the grantee or holder thereof, upon due 
notice to be stated therein, such notice in no case to exceed one year; 

(7) Every such assignment or revocable permit shall be issued on printed 
forms, which shall set forth the terms aud conditions thereol. 

The charter provides that all money received or collected from 
or arising out of the use or operation of any harbor or pot t improve- 
ment, facility, or utility owned, controlled, or operated by the city 
in, upon, or pertaining to the water front of navigable v aters of said 
city and all tolls, charges, and rentals collected by the harbor 
department and all compen~sations or fees required to be paid for 
franchises or rights by law, ordinance, or order, to the city for the 
operation of an& public service utility upon lands and ~aters under 
the control and management of the harbor department, shall be de- 
posited in the city treasury to the credit of a fund to be known as 
the harbor revenue fund, and shall be 1-ept separate and apart from 
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other moneys of' the city. It also provides that the money in said 
harbor revenue fund should not be appropriated or used. for any 
purposes except: (1) The necessary expenses of conducting the va- 
rious activities of the harbor department. (0) The acquisition, con- 
struction, completion, and maintenance of harbor and port improve- 
ments, works, utilities, etc. (8) The payment of principal or interest, 
or both, on harbor improvement bonds. (4) To return and pay into 
the general fund of the city, from any' surplus money in said. harbor 
revenue fund, any sums paid by the city from funds raised by tax- 
ation for the payment of the principal or interest on any municipal 
bonds issued by the city for or on account of the harbor improve- 
ment works to which such revenue fund pertains. (5) For defraying 
the expenses of any pension system applicable to the employees of 
the department that shall be established by the city. 

From the foregoing, it appears that the board of commissioners 
of the harbor department of the city of R had control and manage- 
ment not only of. the harbor, but also of various public utilities 
operated in connection therewith, and that the general manager of 
said department exercised said powers as the agent of said board. 

The question to be determined is whether the services for which 
the taxpayer received his compensation were services rendered in 
connection with the exercise by the city of R of an essential govern- 
mental function. 

From the information furnished it appears that the city of R 
owned. and. operated 95 per cent of the sheds and wharves, one 6-story 
warehouse, and a belt line railroad serving the water front and vicin- 
ity. It is obvious that the city of R, through its harbor department, 
was engaged in certain activities which were proprietary, rather 
than governmental, in character, and to the extent that the compensa- 
tion paid to the taxpayer as general manager of the harbor depart- 
ment, was attributable to services rendered in connection with such 
proprietary activities, it is subject to Federal income tax. (South 
Carolina v. United Statee, 190 U. S. , 487; State of cVorth Dakota v. 
0&on, 88 Fed. (2d), 848; S. M. 92M, C. B. III — 9, 88; Mim. 8888, 
C, B. IX — 9, 187. ) 

With respect to the services performed by the taxpayer in the 
capacity of controller of the harbor department, it appears that the 
duties of the controller were to supervise the accounts of the depart- 
ment, the disbursement of funds, and generally to make a check of the 
6scal affairs of the department. As hereinabove shown, while the 
funds derived from the activities of the harbor department were 
to be deposited in the city' treasury, they were to be placed to the 
credit of a fund to be known as the harbor revenue fund, and were 
to be kept separate and apart from the general funds of the city. 
The taxpayer's entire salary was paid from the harbor revenue fund. 
Under the circumstances, it is the opinion of this once that a large 
percentage of the taxpayer's services, rendered in the capacity of 
controller, was rendered with respect to proprietary as distinguished 
from governmental activities. The 6scal a8airs of private corpora- 
tions as well as those of a city engaged in strictly governmental activ- 
ities require accounting services and supervision, and when a State, 
or a political subdivision thereof, engages in business, it subjects 
itself to the same rules and regulations as that class of persons with 
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which it e!ects to compete. (South Carolii a v. United States, supra; 
State of cVorth Dakota v. OQon, supra. ) It does appear, however, that certain of the powers exercised by 
the harbor department through its manager are of a governmental 
nature, such as the regulatory powers of general application, that is, 
police powers, and the powers exercised with respect to the improve- 
ment of the harbor for navigation purposes. If any part of the 
taxpayer's compensation can be allocated to such services in accord- 
ance with Mimeograph 8838, supra, it is, of course, exempt from 
Federal income tax. 

It is, therefore, the opinion of this oflic that the compensation 
received by the taxpayer for his services as general manager and 
controller of the harbor department of the city of R is not exempt 
from Federal income tax in so far as such services were rendered in 
connection with activities of a proprietary character. 

General Counsel's Memorandum 5150, supra, in so far as in conflict 
herewith, is hereby overruled. 

C. M. CHAHEsT& 
General Pounce/, Bureau of Internal Revenue. 

ARrrcz. z 643: Compensation of State oKcers 
and employees. 

RKVENEE ACT OI' 1928. 

X-22-5081 
I. T. 2575 

Salaries of athletic coaches and other employees paid by the 
students' association of the University of the State of R, a cor- 
poration separate and distinct from the university, are subject to 
income tax. 

Inquiry is made whether the compensation of the employees of the 
students' association of the University of the State of R is subject 
to Federal income tax. 

In order to stimulate interest in athletics and encourage physical 
training, the students' association of the State university employed 
coaches and other individuals to direct athletic activities of the 
student body. The students' association is a corporation separate 
and distinct from the university corporation. The association is 
supported by money paid for admission to athletic contests and 
membership fees paid by student members, and not by State appro- 
priations. The coaches and other employees are employed and pairl 
by the students' association and are in no sense employees of the 
State of R. 

Under the circumstances herein stated, it is evident that no burden 
is placed upon the State of R and no power of the State is crippled 
or lessened by reason of an imposition of Federal income tax upon 
the salaries received by employees of the students' association. (Cf, 
3fiPer v. 3fcGaughn, 27 Fed. (2d), 128. ) 

In view of the foregoing, it is held that the salaries received by 
the coaches and other employees of the students' association of the 
State university are subject to the Federal income tax. 



SECTION 11'7. — NKT LOSSES. 

ARTIcLE 651: Net losses, definition and compu- 
tation. 

REVEEUE aCT OF 1928. 

X-1-4890 
I. T. 2554 

Where the predecessor and successor companies were incorpo- 
rated under the laws of the same State, with the same purposes and 
powers but with diff'erent capital structures, the assets and liabilities 
being taken over by the successor, and the predecessor rema. ining in 
existence for a time at least contemporaneously with the successor, 
the successor can not be considered to be the same taxpayer as the 
predecessor and a net loss sustained by the predecessor can not be 
deducted by the successor under section 117, Revenue Act of 1928. 

A. ruling is requested whether the M Company, city of. Y, State of 
Z, in computing the taxable net income for its first taxable period, is 
entitled to take as a deduction a statutory net loss sustained by the 
predecessor company of the same name. 

The former M Company, predecessor of the present M Company, 
was incorporated and organized under the General Statutes of the 
State of Z in the year 1915 v, ith 30x shares of preferred stock having 
a par value of 2. 5y dollars and 40x shares of common stock having a 
par value of 2. 5y dollars. The transfer of its entire assets, business, 
and good wiH to the new company, subject to the assumption by the 
new company of all its liabilities of every nature, was, pursuant to a 
plan of reorganization, approved at a special meeting of the stock- 
holders held November —, 1928. 

At said meeting the stockholders (a) approved and adopted said 
plan, (b) authorized the transfer aforesaid, (c) amended its certifi- 
cate of incorporation so that the duration of the company was limited 
to December —, 1928, and its name changed to the N Company, and 
(d) authorized the directors to wind up its business and distribute 
the shares of the capital stock of the new company which should be 
received pursuant to the reorganization plan to the holders of its 
preferred stock as a liquidating dividend in kind. 

On the same day, to wit, November —, 1928, and following the 
adjourmnent of the stockhoMers' special meeting, the new company 
was incorporated and organized under the name of the M Company, 
with the same corporate purposes and powers as the old company, 
the transfer of the properties, business, and. good. will to and the 
assumption of liabilities by the new company was eR'ected, and. the 
250x shares of the common capital stock of the new company, having 
a par value of y' dollars (except . 09m shares issued to . 09z directors 
as the nominees of the old company), were issued to the old company. 

After November —, 1928, the old company was not engaged in 
business. Its liabilities of every nature had been assumed by the 
new company, whose entire outstanding stock, except directors' 
qualifying shares, was held by the old company as its sole asset. 

Pursuant to the reorganization plan, these 250x shares with 50x 
additional shares subsequently issued to the old company as a stock 
dividend were distributed share for share to the holders of the pre- 
ferred stock of the old company as a final liquidating dividend, 
and a certificate of the termination of the corporate existence of 
the old company executed by a majority of its directors setting forth 
the facts as to such termination and stating the manner in which 
its affairs had been wound up was filed with the secretary of the 
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state on the — clay of February, 1929, in accordance with the 
provisions of the State statutes. 

In the reorganization on November —, 1928, the o%cers of the 
old company were elected to the same office in the new company. 
The personnel of the board of directors was slightly changed, as 
provided in the plan, the changes involving elimination of certain 
directors who had been placed on the former board as representa- 
tives of the banks and bankers holding the company's notes and the 
addition of other directors who had been active in the reorganization 
as members of the stockholders' protective committees. 

Subsequently, to wit, on January —, 1929, and for the purpose of 
liquidating the company's bonded and fioating indebtedness and 
augmentin~g its working capital, the new company issued 1, 050m 
additional shares of its authorized capital stock, the right to subscribe 
for which at 'par evidenced by assignable subscription warrants had, 
pursuant to the reorganization plan, been given to all the stockholders 
of the old company in the ratio of 11/& shares of the stock of the new 
company to 1 share, preferred or common, of the stock of the old 
company. 

The taxpayer states that the old company in 1928 was in financial 
di[ficulties, and that the purpose of the reorganization was to e8cct 
the liquidation of its bonded and fioating indebtedness, and to secure 
additional working capital, and that nothing was accomplished by 
the reorganization that could not have bee~n accomplished by an 
amendment to the charter of the old company, an increase of its 
capital stock, and the sale of the additional stock. If further states 
that there was no break in the continuity of the enterprise as a going 
business concern, and that its relations with its creditors, customers~ 
and employees and the public generally continued without any prac- 
tical change. 

It does not necessarily follow from the fact that a predecessor com- 
pany and its successor company were incorporated under the laws of 
the same State, th" t, the successor company is to be regarded as the 
same taxable entity as the predecessor company. (Cf. American 
Arch Co. v. Comm~s8ioner, 18 B. T. A. , 552. ) It will be noted, in 
the instant case, that the old M Company existed (although it is 
stated under a changed name) for some time after the new M Com- 
pany v as incorporated, and took over the business and assets of the 
old company, and that the capital structure of the new company was 
materiallv d'. Acrent from that of the old company. The fact that 
the capit~l structure of the two companies was so difFerent and the 
fact that thc old company was in existence, for a time at least, con- 
temporaneously with the new company (which diRerentiate this 
case from the case of [Vei8s v. 8teatm, 205 U. S. , 242, T, D. 3609, C. I3. 
III — 2, 51), in the opinion of this once preclude the conclusion that 
the new company was in substance the same company as the o~d 
company or merely a continuation of the old company. (Cf. 1'he 
3Iav~taj& Co. v. Comnei8Ã'one~, 17 B. T. A. , 182, and cases cited 
therein. ) 

It is helrl, therefore, that the new M Company can not be con- 
sidered to be the same taxpayer by which the net loss here in question 
was sustained, and that the new company therefore is not entitled to 
take that loss ~as a deduction under section 117 of the Revenue Act of 
1928. 



SECTION 118. — LOSS ON SA. LE OF STOCK 
OR SECURITIES. 

ArrTrcr, x 661: Losses in conr. ection with sale 
and repurchase of securities. 

(Also Section 118, A. rticle 600. ) 

REVZ'ATE ACT OP 1928. 

X-S3-5090 
I. T. mV6 

The taxpayer purchased 10 lots of y shares each of a certain 
stock in 1929 and sold 5 lots, each of that amount, during the year. 
Within 80 days of the date of each sale there was a corresponding 
purchase of a similar lot of the stock. None of the sales made 
showed a gain over the basis of the oldest lot on hand at the time 
of the sale. In each instance the identitv of the lot sold ean not 
be determined. 

Held, that no deductible loss was sustained and the effect of 
section 118(a)11 of the Revenue Act of 1928 is to apply the 
indicated loss in each instance to increase the basis of the stock, 
the purchase of which necessitates the disallowance of the loss 
under the wash sale provisions of the Act. 

A. ruling is requested relative to the proper treatment for Federal 
income tax purposes of several purchases and sales made by a tax- 
payer during the year 1999 of corporate stock of the M Company. 
The stock was purchased and sold. in lots of y shares each. The 
first purchase was macle on. January 21, 19o9, at a cost of 58. 30@ 
dollars and the erst sale was made on February 4, 1929, at a price 
of 51. 16m dollars. In all, 10 lots of the stock were purchased and 5 
lots sold during the year. 

It is held that as there was a corresponding purchase of a similar 
lot of the stock within 30 days of the date of each sale, sections 118 
and 113(a)11 of the Revenue Act of 1998, relating to wash sales of 
stock, are applicable. Section 118 provides as follows: 

Loss on sale of stock or securities. — In the cage of any loss claimed to have 
been sustained in any sale or other disposition of shares of stock or securities 
where it appears that within 80 days before or after the date of such sale or 
other disposition the taxpayer has acquired (otherwise than by bequest or 
inheritance) or has entered into a contract or option to acquire substantially 
identica. l property, and the property so acquired is held by the taxpayer for 
any period after such sale nr other disposition, no deduction for the loss shall 
be allowed under section 28(e)2 of this title; nor shall such deduction be 
allowed under section 28(f) unless the claim is made by a corporation, a 
dealer in stocks or securities, and with respect to a transaction made in the 
ordinary course of its business. If such acquisition or the contract or option 
to acquire is to the extent of part only of substantially identical propertv, 
then only a proportionate part of the loss shall be disallowed. 

Section 118 (a) ll provides: 
R'ash. sales of stock. — If substantially identical property was " qurred after 

December 81, 1920, in place of stock or securities which were sold or disposed 
of and in respect of which loss was not allowed as a deauction under section 
118 of this Aet, or under section 214(a)5 or 284(at4 of the Revenue Aet of 
1921, the Revenue Aet of 1924, or the Revenue Act of 1920, the basis in the 
case of the property so acquired shall be th~ basis in the ease of the stock or 
securities so sold or disposed of, except that if the repurchase price was in 
excess of the sale price such basis snail be increased in the amount of the 
difference, or if the repurchase price was less than the sale price such basis 
shall be decreased in the amount of the difference. 

None of the sales rrrade by the taxpayer during 1999 showed a 
gain over the basis of the oldest lot on hand at the time of the sale. 
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In each instance the identity of the lot sold can not be determined. 
Inasmuch as there was a corresponding purchase within 80 days of 
the date of sale in each instance, no deductible loss was sustained 
and the effect of the above-quoted provisions of section 113(a)11 is 
to apply the indicated loss in each instance to increase the basis of 
the stock, the purchase of which necessitates the disallowance of the 
loss under the wash sale provisions. (6. C. M. 1210, C. B. VI — 2, 
60, and I. T. 2443, C. B. VII — 2, 127. ) The usual rule in cases where 
the identity of the lots purchased can not be determined of charging 
the stock sold to the earliest purchases of such stock is also applied. 

The following computation shows the various dates of purchases 
and sales of the stock, and the adjustments made in respect of each 
transaction by reason of the application of the foregoing: 

Bought. Sold. 

Date of purchase. Shares. Cost. New basis. Date of sale. Shares. Selling 
price. 

Jsn. 21, 1929 

Jsn. 21, 1929 

Jan. 24, 1929 

Jsn. 31, 1929 
Feb. 7, 1929 
Mar. 22, 1929 

May 3, 1929 

June 3, 1929 

Sept. 11, 1929 

Oct. 5, 1929 

dotfars. 
63. 30 

& 2. 14 
53. 30 

& 2, 405 
51. 576 

49. 625 
49. 65 
47. 55 

& 12. 77 
40. 15 

& 14. 59 
34. 275 

~ 14. 09 
30. 40 

29. 625 

dollars. 

66. 44 

64. 08 

48. 855 

44. 49 

Feb. 4, 1929 

Feb. 6, 1929 

Msy 8, 1929 

May 29, 1929 
Sept. 13, 1929 

dollars. 
51. 16 

63. 035 

41. 31 

34. 935 
35. 56 

r 
dollars. 

2. 14 

2. 405 

12. 77 

14. 59 
14. 09 

'Indicated loss shown in column 8 not allowable es a deduct, ion under wash sale provisions and added 
to basis of stock the purchase of which necessitates the disallowance of the loss under such provisions. 

In the above computation the sale made on February 4 is matched 
with the first purchase made on January 21, there being an indicated 
loss of 2. 14m dollars. This amount is, therefore, applied to increase 
the basis of the second lot purchased on January 21, thus showing a 
ne&v or adjusted basis for that lot of 55. 44m dollars. The next sale 
took place on February 5, which was of the oldest lot of stock then 
on hand, or the second lot acquired January 21, with an adjusted basis 
of 55. 44m dollars. As this lot was sold for 58. 085' dollars, a loss of 
2. 405m dollars resulted, which loss is added to the cost of the lot 
acquired January 24, with a resulting new basis of 54. 08x dollars for 
that lot. The next SIsle indicated was on May 8, but as stock had been 

p 
urchased on May 3, no loss in respect of this sale is recognized. 
ollowing the principle of charging this sale to the oldest lot of stock 

then on hand. or the lot acquired January 24, with an adjusted basis 
of 54. 08m dollars, a loss of 12. 77m dollars is indicated, which is added 
to the cost of the stock acquired May 8, the new basis of the last lot 
thus becoming 52. 92@ dollars. 
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The next sale reported was on May 29, but as a lot of stock was 
acquired on June 8, no loss is allowable in respect of this sale. As 
the oldest lot of stock then on hand was the lot acquired January 81, 
with a basis of 49. 525m dollars, a loss of 14. 59m dollars is indicated, 
which is added to the cost of the lot acquired June 8, the basis of that 
lot as thus adjusted being 48. 865m dollars. The last sale indicated 
was on September 18, and as a purchase is shown to have been made 
on September 11, no loss is recognized in respect of' that sale. Apply- 
ing the. proceeds of such sale against the earliest lot of stock then on 
hand, or the lot acquired February 7, with a basis of 49. 65m dollars, 
a loss of 14. 09m dollars, is indicated, which is added to the cost of the 
lot acquired September 11, the adjusted basis of this lot thus becoming 
44. 49m dollars. 

The five lots of stock still held by the taxpayer with the date of 
acquisition and the basis or adjusted basis, as the case may be, are, 
therefore, as follows: 

Lot. Date of acuuisi- 
tion. Basis. Lot. Date of acquisi- 

tion. Basis. 

1 
2 
3 

Mar. 22, 1929 
Ma 5& 3, 1929 
June 3, 1929 

s dollars. 
47. 65 
52. 92 
48. 865 

4 
5 

Sept. 11, 1929 
Oct. 5, 1929 

s dollars. 
44. 49 
29. 525 

SECTION 119. — INCOME FROM SOURCES WITHIN 
UNITED STA. TES. 

ARTJcLz 642: Interest. X-18-4996 
6. C. M. 9156 

RE&VE&NUE ACTS OF 1921, 1924, 1926& AND 1928. 

In the instant case deposits were made in the name of a trustee 
and not in the taxpayer's name; interest on such deposits was 
credited to the account by the depositary; remittances were made 
by the trustee to the taxpaver who lived in Austria; the de- 
posited funds were not subject to the check of the taxpayer; and. 
the taxpayer was not engaged in business in this country and had 
no oQice or place of business here. The taxpayer did not hold 
the deposit; she did not select the depositarv, nor had she any 
part in handling the funds or the deposit upon which the interest 
was credited. 

Held, that the interest paid to the taxpayer does not come with- 
in the purview of section 217(a)1(A) of the Reveuue Act of 1921 
and the corresponding section of the Revenue Acts of 1924, 1926, 
and 1928, and is properly taxable to the taxpayer as distributed or 
distributable trust income from sources within the United States. 
I. T, 1405 (C. B. I — 2, 149) followed. 

The taxpayer is a nonresident alien and is the bene6ciary of two 
domestic trusts created in. her favor by her parents. The income in 
question consists of interest received on money deposited. with the 
M Company. The particular question presented is whether the 
income in question was received by the above-named taxpayer as 
the beneficiary of the two trusts or whether it represents interest 
on deposits with persons carrying on a banking business so as to make 
it nontaxable under section 119(a)1(A. ) of the Revenue Act of 
1928 and the corresponding provisions of the prior Revenue Acts. 
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Section 217 of the Revenue Act of 1921, in so far as pertinent to 
the instant case, reads as follows: 

Sac. 217. (a) That in the case of a nonresident alien individual or of a 
citizen entitled to the benefits of section 262, the following items of gross in- 
come shall be treated as income from sources within the United States: 

(1) Interest on bonds, notes, or other interest-bearing obligatious of resi- 
dents, corporate or otherwise, not including (A) interest on deposits with 
persons carrying on the banking business paid to persons not engaged in 
business within the United States and not having an othe or place of business 
therein 

Section 217 of the Revenue Act of 1924, and of the Revenue Act 
of 1926, contains the same language. Section 119 of the Revenue 
Act of 1928 reads, in part, as follows: 

(a) Gross income frore sources in United Htates. — The following items of 
gross income shall be treated as income from sources within the United States: 

(I) INTKREsT. — Interest on bonds, notes, or other interest-bearing obligations 
of residents, corporate or otherwise, not including— 

(A) interest on deposits with persons carrying on the banking business 
paid to persons not engaged in business within the United States and not 
having an once or place of business therein 

The deposits in question were made in the name of the trustee 
and not in the taxpayer's name; interest on such deposits was 
credited to the account by the depositary; remittances were made 
by the trustee to the taxpayer, who lived in Austria; the deposited 
funds were not subject to the check of the taxpayer; and the tax- 
payer was not engaged in business in this country and had no office 
or place of business here. The taxpayer did not hold the deposit, 
she did not select the depositary, nor had. she any part in handling 
the funds or the deposit upon which the interest was credited. 

The words "not including (A) interest on deposits with persons 
carrying on the banking business paid to persons not engaged in 
business within the United States and not having an office or place 
of business therein" were first inserted in the Revenue Act of 1921, 
with the express purpose that interest on deposits in banks in this 
couittry held by nonresident aliens who were not doing business 
hero should not be inclucled in taxable income, so that such pro- 
vision woulcl encourage deposits in American banks by nonresident 
aliens. Such deposits usually arise in some business transaction and 
the inserted clause was intended to further foreign and international 
trade. 

It is apparent that the deposits in the instant case were made by 
the trustee in the performance of its duties, namely, collecting, safe- 
guarding, and transmitting the income arising in the United States. 
It is not believetl that the quoted language may be applied to a situa- 
tion where the trustee deposits the trust funds in the name of the 
trust or trustee and remits therefrom to the taxpayer living abroad, 
and where the deposit is not held by or in the name of the taxpayer. 

This same question was considered in I. T. 1405 (C. B. I — 2, 149), 
a case quite similar to the instant one and arising under the Revenue 
A& ( of 1921, where a trust was created for a nonresident alien. The 
trustees held specific securities registered in the names of the trus- 
tees as trustees for the alien. They received income therefrom and 
deposited it in a bank in this cotmtry in their names as trustees. 

72109' — 81 12 
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Interest was credited. on such deposits. The trustees in remitting to 
the alien beneficiary drew on the deposits. Under the terms of the 
trust the income, which included the interest, was to be paid to the 
beneficiary. Uninvested funds were likewise deposited and interest 
was credited thereon. It was held that the remittance to the alien 
was not a remittance of interest but of' income, and that the interest 
was not interest on deposits paid to persons not engaged in business 
in the United States, etc. , within the meaning of the above-quoted, 
language used in section 217(a) of the Revenue Act of 1921. 

The taxpayer contends that the ruling in I. T. 1405 has been, in 
e8ect, overruled by the decisions in I. T. 1642 (C. B. II — 1, 81) and 
I. T. 2067 (C. B. III — 2, 78); that the ruling in I. T. 1405 is in con- 
fiict with the ruling in A. ppeals and Review Memorandum 67 
(C. B. 2, 172); and that I. T. 1405 is not correctly interpretative of 
the law. 

In I. T. 1642, also arising under the Revenue Act of 1921, the ques- 
tion involved was whether a nonresident alien receiving interest from 
bonds of a foreign government and dividends and interest from a 
foreign corporation through a domestic trust was required to report 
such income, and pay an income tax thereon, as income from sources 
within the United States. It was held that, under section 218(c) 
of the Revenue Act of 1921, the interest on the foreign bonds did 
not lose its identity in passing through the hands of the domestic 
trust, and was not income from sources within the United States, 
and. that the same was the case with regard to the dividends and 
interest from the foreign corporation. 

In I. T. 2067 tax-exempt municipal bonds were placed in trust, 
and the income therefrom distributed by the trustee to the holders 
of "municipal trust certificates" issued by the company depositing 
the bonds. It was held that the trustee was only a medium for the 
distribution to the beneficiaries (holders of the certificates) of income 
from municipal bonds for which the trustee served as a depositary, 
and. that the holders of the certificates should not include such dis- 
tributions in their gross income. 

The taxpayer also cites that portion of Appeals and Review Mem- 
orandum 67, supra, which reads as follows: 

if property is held by trustees for the benefit of beneficiaries and 
the income of the trust is to be distributed periodically, the trustees are not 
considered a legal entity within the meaning of the taxing Act. The income 
received by the beneficiaries in such case may properly be traced through the 
trustee directly to its source. 

In other words, the taxpayer's contention is that since it was ruled 
in I. T. 1642 and I. T. 2067, and also in Appeals and Review Memo- 
ran. dum 67, that a trustee is a mere medium or conduit through which 
the income passes from the source to the beneficiary and that such 
passage does not change the nature of the income, therefore, the 
interest on the deposit in question should properly be said to pass 
or be paid to the taxpayer, and that, to that extent, , the ruling in I. T. 
1405 has been modified. if not revoked. 

In I. T. 1642 the real question involved was whether the income 
from foreign sources lost that status and became income from do- 
mestic sources when it was paid to the trustee. In I. T. 2067 the 
real question was whether the tax-exempt status of' the income was 
lost when the income from the bonds was paid to a trustee and thence 
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to the beneficiary. The same question as to source arose in Appeals 
and Review Memorandum 37. It is apparent that none of these three 
last-mentioned rulings had any bearing on the point decided in I. T. 
140o, which, therefore, should be regarded as a controlling precedent 
in the instant case. 

It is well settled that a claim for exemption from taxation will 
be strictly construed against the claimant. (Bank of Commerce v. 
8tate of Tennessee, 161 U. S. , 184; Cornell v. Cosine, 192 U. S. , 418; 
IIeiner v. Colonial Trust Co. , 275 U. S. , 232. ) Since the taxpayer 
has not, clearly and unmistakably brought herself within the scope 
of the paragraph excluding from gross income interest on deposits, 
as above quoted, her claim should be denied. 

For the foregoing reasons, this oSce is of the opinion that the tax- 
payer's contention is not well founded; that the interest in question 
does not come within the purview of the above-quoted sections of the 
various Revenue A. cts; and that the interest is properly taxable 
to the taxpayer as distributed or distributable trust income from 
sources within the United States. 

C. M. CIIAREST, 
General Copse/, Bttrean of Internal Ee~entte. 

SUPPLEMENT C. — CREMTS AGAINST TAX. 

SECTION 131. — TAXES OF FOREI!DN COUNTRIES 
AND POSSESSIONS OF UNITED STATES. 

ARTIGLE 697: When credit for taxes may be 
taken. 

REvENUE AcTS OF 1924, 1926, AND 1928. 

Where a taxpayer keeps his books of account on the accrual 
basis a credit for taxes paid to a foreign country must also be 
taken on that basis and the time of payment of the ta es has in 
such case nothing to do with the time of credit. A taxpayer whose 
books of account are kept on the cash receipts and disbursements 
basis has the privilege of taking the credit for foreign taxes on 
an accrual basis, but if he elects to do so the credit for foreign 
taxes with respect to all subsequent years must be taken upon 
the same basis. 

An opinion is requested relative to the interpretation to be placed 
on section 181 of the Revenue Act of 1928, and corresponding pro- 
visions of the Revenue Acts of 1924 and 1926, relating to the credit 
for income, war-profits, or excess-profits tax paid or accrued during 
the taxable year to any foreign country or to any possession of the 
United States. 

The following specific questions are asked: 
1. May a taxpayer, whose books of account are kept on an accrual basis, 

elect to take credit for foreign taxes in the year said taxes are paid& 
2. Is the option under section 288(c) of the Act of 1924 reopened by the Acts 

of 1926 and 1928t 

Section 131 of the Revenue Act of 1928, in so far as applicable, 
reads as follows: 

(a) ALLowance of credit. — The tax imposed by this title shall be credited 
with: 
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(1) Citizen aruE domestio corporation. — In the case of a citizen of the United 
States and of a domestic corporation, the amount of any income, war-profits, 
and excess-profits taxes paid or accrued during the taxable year to any foreign 
country or to any possession of the United States; 

(d) Year in which, credit taken. — The credits provided for in this section 
may, at the option of the taxpayer and irrespective of the method of account- 
ing employed in keeping his books, be taken in the year in which the taxes of 
the foreign country or the possession of the United States accrued, subject, 
however, to the conditions prescribed in subsection (e) of this section. If the 
taxpayer elects to take such credits in the year in which the taxes of the for- 
eign country or the possession of the United States accrued, the credits for 
all subsequent years shall be taken upon the same basis. 

In consideration of the questions presented it is necessary to refer to 
sections 222 and 238 of the Revenue Act of 1921, which provided for 
a credit for foreign taxes in the case of a citizen of the United 
States or a domestic corporation, but failed to recognize the inequity 
which might arise in the case where a taxpayer whose books of 
account were kept on the cash receipts and disbursements basis 
had a large income from a foreign country for one year but no 
income, or very little income, for the subsequent year. In such 
case the taxpayer would, for example, pav to a foreign government 
in 1922 taxes with respect to income for 1921 and such taxes would 
not be a credit against American income tax for the taxable year 
1921, but would have to be claimed as a credit against income tax 
for the taxable year 1922, which is paid in 1928. Thus, the purpose 
for which a credit for foreign taxes was created, namely, the 
avoidance of double taxation, would not be accomplished in those 
cases where the taxpayer's books of account were kept on the cash 
receipts and disbursements basis. This inequity did not exist where 
the taxpayer's books of account were kept on the accrual basis, for 
accrued foreign taxes for 1921 could be claimed as a credit against 
accrued United States taxes for the same year, thus avoiding double 
taxation. (See Appeal of Albert D. Heminson, 1 B. T. A, 1080; 
David A. Cunningham v. Commissioner, 9 B. T. A, 1050; William T. 
Eioh v. Commissioner, 11 B. T. A, 1320;iVoward'Earful Blood v. Com- 
missioner, 13 B. T. A. , 149. ) 

This defect in law was recognized by Congress in Report No. 179 
of the Cornrnittee on Ways and Means, dated February 11, 1924, 
page 60, and Report No. 398 of the Committee on Finance, dated 
April 10, 1924, page K, in which it is stated as follows: 

Section 222: This section of the existing law allows a credit against the tax 
of the amount of ineoxne, war-profits, and exeess-profits tax paid or accrued to 
foreign countries during the taxable vear of the taxpayer. Inasmuch as the 
tax laws of most of these countries, like our own, provide for the payment of 
income taxes during the year following the year for which the tax is imposed, it 
results that in many eases the credit is taken against the United States tax 
for the year following the year in which was earned the income on which 
the foreign tax was imposed. This defect is remedied by subdivision (e) ef 
the biu, which provides that the credit may be taken at the option of the tax. 
payer in the year in which the taxes of the foreign country accrued. 

Consequently, in the Revenue A. ct of 1924, Congress inserted a 
provision relating to individuals, designated as section 222(c), and 
a provision relating to corporations, designated as section 288(c), as 
follows: 

The credits provided for in subdivision (a) of this section may, at the option 
of the taxpayer and irrespective of the method of accounting employed in keeping 
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its books, be taken in the year in which the tascs of the foreign countrv or the 
possession of the l. nited States accrued, subject, however, to the conditions 
prescribed in subdivision (b) of th's section. If the taxpayer elects to take 
such credits in the year in which the ta~es of the foreign country or the posses- 
sion of the United States accrued, the credits for all subsequent years shall be 
taken upon the same basis. 

This provision is substantially the same as section 181(d) of the 
Revenue Act of 1928 which is quoted above. 

Thus, with respect to the taxable years arising under the Revenue 
Act of 1924, the Revenue Act of 1926, and the Revenue Act of 1928, 
a tazpayer, whose books of account were kept on the cash receipts and 
disbursements basis, might avoid clouble taxation by accruing at the 
end of the taxable year the amount of foreign taxes which are allowed 
as a credit against United States income taz. 

The first question presented is whether a taxpayer whose books of 
account are kept on an accrual basis may, at his option, take credit 
for foreign taxes in the vear said taxes are paid. The answer is 
that where a taxpayer keeps his books of account on the accrual 
basis a credit for taxes paid to a foreign country must also be taken 
on that basis and the time of payment of the tazes has in such case 
nothing to do with the time of credit. ( jt. s to adjustment of accrued 
tazes when the amount paid di8ers from the amount accrued, see 
section 181(c) of the Revenue Act of 1928, sections 222(b) and 
288(b) of the Revenue Acts of 1924 and 1926. ) AVhere a foreign 
taz law is in ePect at the end of the taxable year there would be no 
difficulty in accruing the foreign income tax credit as at the end of 
the tax year, for the reason that at such time all the events had 
occurred which fiz the amount of the tax and the liability of the 
taxpayer to pav it. (See Z nited States r. An&A'rson, 269 U. S. , 422, 
T. D. 8889, C. B. V — 1, 179. ) In this connection it may be stated 
that the previous decisions of the Bureau pertaining to the proper 
accrual date of tazes which mar be claimed as a deduction from the 
gross income are in general applicable to the time of accrual of for- 
eign taxes which may be claimed as a credit against the United States 
taxes. (See S. IT. 4499A. C. B. V — 1, 56: G. C. iT. 6278, C, B. VIII— 
1, 168; G C. IT. 627~, C. B. VIII — 1. 170: G. C. AT. 7514, C. B. IX— 
1, 111; G. C. M. 7190, C. B. VIII-2, 118: I. T. 2495. C. B. VIII — 2, 98; 
G. C. M. 607o, C. B. VIII — 1, 76; G. C. 4T. 8o58. C. B. IX — 2, 109. ) All 
these decisions follow the rule laid down by the Supreme Court in 
United States r. Andn'son, supra. (As to other accrued items see 
Eaujman. Depa~ tn&ent Stones, Inc. , r. Commissioners of Intesmaj, Eeee- 
ntse, 34 Fed. (2&1) . 257, Ct. D. 105. C. B. VIII — 2. 319; 4lunu'nunn Cast- 
ings Co. r. Eogteahn. , 81 Fed. (2d), 669, T. D. 4215. C. B. VII — 2. 248. 
afiirmed 282 U. S. , 92; Eonss v. Eon'era, 80 Fed. (2d). 628, certiorari 
denied "79 U. S. , 858; United States v. American C' an Co. , 280 U. S. , 
412, Ct. D. 164) C. B. IX — 1, 292. ) It might be pointed out here that section 28(c) of the Revenue Act 
of 1928, and the corresponding provisions of the Rerenue Acts of 
1924 and 1926, provide that in computing net income there shall be 
allowed as deductions tazes paid or accrued during the taxable year, 
except so much of the income, war-profits, and excess-profits taxes 
imposed by the authority of any foreign country or possession of 
the United States as is allowed as a credit against the taz. From a 
legal viewpoint as well as for administrative reasons it is certainly 
inadvisable to attempt to adopt one accrual date for that part of the 



)131, Art. 697. ] 

foreign tax which is allowed as a deduction and another accrual 
date for that part of the foreign tax which is allowed as a credit. 
It is the opinion of this ofiice that the correct rule is to accrue as at 
the end of the taxable year the amount of taxes imposed. by a foreign 
government upon income derived from sources therein, then allow 
as a credit under section 181(a) of the Revenue Act of 1928 the 
amount of tax paid thereon to the extent it does not exceed the pro- 
portion of the tax against which such credit is taken which the tax- 
payer's net income from sources without the United States bears 
to his entire net income for the same taxable year, and allow the 
balance of. the accrued tax as a deduction under section 28(c)2. 

Reference has been made to General Counsel's Memorandum 2983 
(C. B. VII — 1, 110), relating to when a credit may be taken for 
British taxes where the books of the partnership, of which the tax- 
payers were members, were kept on the basis of cash receipts and 
disbursements. It is stated that there is no evidence in the analysis 
of the case discussed therein as to what the General Counsel's opinion 
would be had the books been kept on the accrual basis. In this con- 
nection attention is directed to General Counsel's Memorandum 5971 
(C, B. VIII — 1, 182), also pertaining to British taxes, wherein it 
was held under the Revenue Acts of 1924 and 1926 that— 

British income tax assessable for the British year of assessment, April 6- 
April 5, on the average income of "three years ending on that day of the year 
immediately preceding the year of assessment on which the accounts of the 
said trade have been usually made up, " is properly accruable as at the end 
of the third year in the average, and where the tax for the British year of 
assessment is based on the income of the preceding year, the tax accrues as 
at the end of such preceding year. 

It will be noted from a reading of General Counsel's Memorandum 
5971, referred to, that General Counsel's Memorandum 2988, supra, 
was specifically revoked in so far as it was in confiict therewith. 

Although the Revenue Acts of 1924, 1926, and 1928 contain a pro- 
vision (i. e. , sections 222(c) and 238(c) of the Revenue Acts of 1924 
and 1926 and section 181(d) of the Revenue Act, of 1928) the effect 
of which permits a taxpayer on the cash basis to take credit for 
foreign taxes in the year in which they accrue, it does not follow 
that the above-cited sections of the Revenue Acts permit a taxpayer 
on the accrual basis to take credit for foreign taxes in the year in 
which they were paid. 

Referring specificaHy to the inquiry as to whether the option 
under section 288(c) of the Revenue A. ct of 1924 was renewed by the 
Revenue Acts of 1926 and. 1928, it is the opinion of this once that 
a taxpayer whose books of account were kept on the cash receipts and 
disbursements basis had, under all three A. cts and. under all years 
governed by such Acts, the privilege of taking the credit for foreign 
taxes on an accrual basis, but if he elected to do so the credit for 
foreign taxes with respect to all subsequent years must be taken 
upon the same basis. Using the language of the statute, "if the 
taxpayer elects to take such credits in the year in which the taxes 
of the foreign country or the possession of the United States accrued, 
the credits for all subsequent years shall be taken upon the same 
basis. " Section 200(d) of the Revenue Acts of 1924 and 1926 pro- 
vides as follows: 

The terms "paid or incurred" and "paid or accrued" shall be construed 
according to the method of accounting upon the basis of which the net income 
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is compiitcd under section 212 or 232. The deductions and credits provided for in this title shall be taken for the taxable year in which "paid or accrued" or "paid or incurred, " dependent upon the method of accounting upon tlie basis of which the net income is computed under section 212 or 282, unless in order 
to clearly reflect the income the deductions or credits should be taken as of a different period. 

Section 48 of the Revenue Act of 1998 reads as follows: 
Tlie deductions and credits provided for in this title shall be taken for the tax: ble year in which "paid or accrued" or "paid or incurred, " dependent 

upon the method of accounting upon the basis of which the net income is com- 
pute&l, unless in order to clearly reflect the income the deductions or credits 
should be taken as of a different period. 

Section 48 (c) of the Revenue A. ct of 1928 reads as follows: 
Tlie terms "paid or incurred" and "paid or accrued" shall be construed 

according to the method of accounting upon the basis of which the net i~come 
is computed under this part. 

In view of the express provisions of law referred to above, it 
would be necessary for a taxpayer to take credit for foreign taxes 
paid for the year in which paid, if on a cash basis, or for the year 
in which accrued, if on the accrual basis, with the exception that in 
the former case he has an option given him under the three Revenue 
Acts referred to herein to take such credits for the year in which 
accrued. An option was first given the taxpayer under the Revenue 
Act of 1924. If the taxpayer did not exercise his option while that 
law was in e8ect, he could have exercised it during the years covered 
by the Revenue Act of 1926, or if not having previously taken the 
benefit of the option in a preceding year, he might do so under the 
Revenue Act of. 19o8. However, iE the taxpayer has elected in any 
year covered by the Revenue Acts in question to take credit for 
foreign taxes for the year in which accrued, when his books of 
account are on the cash basis, he is bound thereafter, regardless of 
what year the election was made in or under what Revenue Act it 
arose. Under no circumstances will a taxpayer who has once made 
such election, for example under the Revenue Act of 19o4, be per- 
mitted. to abandon this election or choice ancl take future credits 
on a paid basis merely for the reason that a new Revenue Act has 
been enacted and has intervened. 

C. M. CHAREST, 
General Counsel, Bureau of Interna/ revenue. 

SUPPLEMENT D. — RE'rURNS AND PAYMENT OF TAX. 

SECTION 148. — INFORMATION AT SOURCE. 

ARTioLE 811: Return of information as to pay- 
ments of $1, 500. 

REVENUE A. CTS OF 1918, 1921, 1924, 1926, AND 1928. 

X-8-4945 
I. T. 9560 

Relurns of information as to renewal commissions on insurance 
premiums paid to estates of deceased agents. 

A. ruling is requests&1 relative to the fiiliug of information re turns 
under section 148 of the Revenue Act of 1928, in view of General 
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Counsel's Memorandum 8826 [C. B. IX — 2, 194], in which it was 
concluded that renewal commissions on insurance premiums received 
by a trust created under the will of the decedent are taxable income 
only to the extent that the sums received after the decedent's death 
exceed the fair market value of the contract right at that time. An 
insurance company has suggested that it be excused from including 
renewal commissions paid to the estates of deceased agents in the 
information returns required to be filed, inasmuch as it has no 
means of determining what portion, if any, of each payment made 
in such cases represents taxable income. 

Section 148 of the Revenue Act of 1928 and the corresponding 
sections of prior Revenue Acts were incorporated into the law for 
the purpose of enabling the Department to reach and impose a tax 
upon certain. items of income, the existence of which might other- 
wise remain undisclosed. The necessity for the enactment is ap- 
parent. In view of this fact it is not believed that the Department 
may authorize the omission of such items from the returns of 
information required to be filed by an insurance company. Where 
the payor has no means of determining what portion, if any, of each 
payment made in the foregoing cases represents taxable income, the 
requirements of the statute and the regulations would appear to be 
met by reporting the total payments made in each individual case. 
In such instances, the Bureau suggests that, the payor indicate on 
Form 1099, or by an identifiable accompanying letter, that the 
amounts returned represent the total payments of renewal com- 
missions made during the calendar year, without attempting to 
determine for the purpose of the returns what portion of such pay- 
ments represents a return of capital and what portion represents 
taxable income. The insurance company should also specify in each 
case the name of the decedent whose estate received the renewal 
commissions. The foregoing procedure should be followed, how- 
ever, only where the payor has no means of determining what por- 
tion of the renewal commissions represents taxable income. 

SECTION 149. — INFORMATION BY CORPORATIONS. 

ARTIOLE 831: Return of information as to pay- 
ments of dividends. 

X — 4 — 4917 
T. D. 4305 

INCOME TAX. 

returns of information as to payments of dividends to be filed 
with Coninnasioner — Amendment to Treasury Decision 4277. 

TREASURY DEPARTMENT) 
OPEICZ OE COMMIssIONER OF INTERNAL RKVENUEi 

5 ashington, D. C. 
T'o Colleotore of Interna/ Eevenve and Others Coru', erned': 

The last sentence of the second paragraph of Treasury Decision 
4277 (C. B. VIII — 2, 140) is hereby amended to read as follows: 

These forms, accompanied by letter of transmittal on Form 1090 showing 
the number of Forms 1099 filed therewith, shall be forwarded to the Commis- 
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sioner of Internal Revenue, Sorting S «ion, Washington, D. G. , on or before 
February 16 of the following year. 

The last sentettce nf the fourth paragraph of Treasury Decision 
4&7? is hereby amended to read as follows: 

The request for the extension of time must be forwarded to the Commissioner 
of Internal Revenue, Rules and Rc ulations Section, Washington, D. G. , on or 
before the date prescribed for filing the return. 

DA1&n BUR& ET, 
('ommissioner of Infernal Revenue. 

A. pprored January 19, 1981. 
A. . %. MELLON, 

Secretary of the Treasury. 

SUPPLEMENT E. — ESTATES AND TRUSTS. 

SECTIOX 162. — XET IXCOAIE. 

riETzcLE S62: hlethod of computation of net 
income and tax. 

REVENUE ACT OF 19" S. 

X-11-4974 
I. T. 2561 

Where, under the laws of IIichigan, testamentary provision or 
court order directs payment of the widow's allowance from in- 
come, the allowance is considered as having been paid from 
income and may be taken as a deduction from the gross income 
of the e. tate to the extent that there is income from which to 
mal-e such payment. Where the court has approved payment of 
the allowance, the allowance, for Federal income tax purposes, 
should be considered as having been paid from income to the 
extent there is income of the estate from &vhich to pay the allo&v- 
ance, even though the order of court does not expressly direct 
payment out of incorue. payment macle to the widow from corpus 
of the estate is not deductible in determinin net Income of the 
estate. 

ruling is requested relative to the computation for I~'ederal 
income tax purposes of the net income of an estate in the process 
of admini. tration under the laws of the State of &Iichigan. with 
particular reference to the deductibility fron1 gross income of an 
allo~ance paid to the widow of the decedent. 

Sections 18 (94, 13918, and 14525 of the Compiled I. aws of 
Alichigan, 191o, read in part as follows: 

(13rl)4) Szc. 22. All the estate of the testator, real and personal, shall be 
liable to be disposed of for the pavment of his debts, and th expenses of 
administering his estate, and the probate court mav mal-e such reasonable 
allowarce as mav be judged necessary for the expenses of the maintenance 
of the widow and minor children, or either, constituting the familv of the 
testator, out of his estate, during the pro ress of the settlement of the estate, 
but never for a. longer period than until their shares in the e. tate . hall be 
assigned to them, nor for more than one vcar. 

(13913) SscvzoN 1. When anv person shall die possessed of any personal 
estate, or of any ri, ht or interest therein not lawfullv disposed of by his last 
will, the same shall be applied and distributed as follows: 

2. The widow and children constitutin the familv of the deceased shall 
haVe . u& b r&aSOnable allOWanCe ORt nf the eState a; the prObate COurt shall 
judge uecc. sary for their maintenance during the progre s of the scttlcmcut 
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of the estate, according to their circumstances, which, in case of an insolvent 
estate, shall not be longer than one year after granting administration nor 
for any time after the dower and personal estate shall be assigned to the 
widow 

(14525) SEc. 2. * * * No deductions or exemptions from such tax [ln. 
heritance tax] shall be made for any allowance granted by the order of any 
court for the maintenance and support of the widow or family of a, decedent 

pending the administration of the estate, when there is income from such 

estate accruing after death, which is available to pay such auowance, or for a 
longer period than one year, or for a greater amount than is actually used and 

expended for the maintenance and support of such widow or family for one 

year. 

The question arises whether or not a widow's allowance paid by 
the estate of a deceased person pursuant to an order of a probate 
court is deductible from the gross income of the estate during the 

period of administration to the extent that there is income from 
which to pay such an allowance. It is noted also in connection with 

the above-quoted. provisions of the Michigan law that the practice 
under Michigan procedure is for the probate judge to issue an order 
for the payment of the widow's allowance with no provisions as to 
whether it is to be paid out of income or out of principal, but that 
it is the practice of the auditor general's department and of the 

probate judges to consider the widow's aHowance as being paid out of 
income, to the extent there is income out of which to pay it. 

Whether an allowance paid. a widow during the administration of 
an estate is paid out of the corpus or out of income is largely a 
question of fact in each particular case. In the case covered by 
OAice Decision 829 (C. B. 4, 994) an executor of an estate in the 
process of administration paid to the widow of the testator a monthly 
allowance. The allowance was paid. under an order of the probate 
court which provided that the amount should be payab'e out of 
the personal property and the income from the real estate. The 
income from the personal property was more than sufhcient to pay 
the allowance. The Bureau held that inasmuch as the allowance was 

paid to the widow under an order of court, it was " properly paid" 
as contemplated by section 919(c) of the Eevemle Act of 1918, and 
might be claimed as a deduction in the return of income to be Gled 

by the executor. Cf. Buck v. 3EcLaeghlin, Circuit Court of Appeals, 
Ninth Circuit, November 10, 1930. (Not yet reported. ) 

Section 919(c) of the Revenue Act of 1918 provides in part as 
follows: 

in determining the net income of the estate of any deceased person 
during the period of administration or settlement there may be deducted the 
amount of any income properly paid or credited to any legatee, heir or other 
beneficiary. 

Substantially the same provision is contained in section 169(c) of 
the Revenue Act of 1998. 

It is clear from the foregoing that in the case of. an estate in the 
process of administration, where there is a testamentary provision 
or court order directing that the widow's allowance be paid by the 
executor or administrator from income, the allowance paid pursuant 
thereto is to be considered as having been paid from income and 

may be taken as a deduction from the gross income of the estate to 
the extent that there is income from which to make such payment. 

' ~ 
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I%71 Vi here the court has approved the payment of an allowance to the 
u, idow by an executor or administrator, it would seem that the alloIV- 
ance, for Federal income tax purposes, should be considered as hav- 
ing been paid from income to the extent there is income of the 
estate from which to pay the allowance, even though the order of 
the court providing for the allowance does not expressly direct that 
the allowance is to be paid from income. It is held, therefore, that 
under such circumstances the allowance represents income "prop- 
erly paid" within the meaning of section 162(c) of the Revenue Act 
of 1928, and is deductible from gross income in determining the net 
income of the estate. 

When such payment is made to the widow from the corpus of 
the estate the amount of such payment is not deductible by the estate 
in computing its net income. (Article 868, Regulations 74. ) 

ARTICI, E 868: Decedent's estate during administration. 

REVENUE ACT OI' 1928. 

Transfer of notes to the decedent's estate. (See 6. C. M. 9114, 
page 187. ) 

SUPPLEMENT G. — INSURANCE COMPANIES. 

SECTION 205. — NET LOSSES. 

ARTICLE 996: Net losses; insurance companies. X-11-4982 
T. D. 4809 

INCOME TAX. 

Net losses; insurance companies; Regulations 74, amended. 

TREASURy DEPARTMENT( 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

Washington, D. C. 
To CoZZectors of InternaZ Pevenue anc8 Others Concerned: 

Regulations 74 are hereby amended by the addition thereto of 
the following ncw matter dealing with net losses of insurance 
companies: 

996. Ãet losses; ittsItraacc cosa ponies. — In the case of an insurance 
company subject to the tax imposed by section 201, the "net loss" is the 
amount by which gross income as defined in section 202(a) is exceeded by the 
deductions allowed by section 203 excluding: 

(a) The amount of interest received during the taxable year allowed as a 
deduction under section 203(a)1, in exces's of the amount of interest paid 
within the taxable year which is not deductible under section 203(a)S; 

(h) The amount received as dividends and allowed as a deduction under 
section 203 (a) 3; 

(c) The amount allowed as a deduction under section 203(a)4 on account 
of. sums held as a reserve for dividends; and 
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(d) The amount allowed as a specific credit under section 203(a)9. 
In the case of. an insurance company subject to the tax imposed by section 

204, the "net loss" is the amount by which gross income as defined in section 
204(b)1 is exceeded by the deductions allowed by section 204(c) excluding: 

(a) The amount of interest earned during the taxable year allowed as a 
deduction under that part of section 204(c)8 which refers to interest exempt 
from taxation under section 22(b)4, in excess of the amount of interest ac. 
crued within the taxable year which is not deductible under section 204(c)2 
in view of the provisions of section 28(b); 

(b) The amount of interest allowed as a deduction under that part of 
section 204(c)g which refers to interest allowed as a credit under section 20; 

(c) The amount received as dividends and allowed as a deduction under 
section 204(c)7; and 

(d) The amount allowed as a specific credit under section 204(c)10. 
DAVID BURNET) 

Cornrnissi oner of Internal J)leven)je. 
Approved March 7, 1981. 

OGDEN L. MILLS) 
Acting Secretary of the Treasury. 

SUPPLEMENT I — ASSESSMENT AND COLIECTION OF DEFICIENCIES. 

SECTION 27o. — PROCEDURE IX GENERAL. 

ARTIOIE 11'N: Extension of time for payment 
of a deficiency. 

INCOME TAX. 

X — 98 — 5091 
T. D. 4315 

Extension of time for payment of a deficiency, — Amendment of 
article 1234, Regulations 69, and article 1173, Regulations 74. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
To Collectors of Interna/ Eeeenee and Others Concerned: 

The second paragraphs of. article 1284 of Regulations 69 and 
article 1173 of Regulations 74 are hereby amended by' adding at the 
end of each paragraph a new sentence reading as follows: 

The Commissioner will not consider an application for an extension of time 
for the payment of a deficiency unless such application is made on or before 
the date prescribed for payment. thereof, as sho)vn by the notice snd demand 
from the collector. 

As so amended, the said paragraphs read as follows: 
An application for an extension of time for the payment of a deficiency 

should be n)ade under oath on I) orm 1127 and must be accompanied by evidence 
showing that undue hardship to the taxpayer would result if the extension were 
refused. The extension will not be granted on a general statement of hardship, 
but in ea. ch case there must be furn shed a statement, of the specific facts show- 
ing what, if any, financial loss or sacrifice wi)l result if the extension is not 
granted. V)'herever practicable a certified statement of assets and liabilities of 
the taxpayer should be submitted. The application, with the evidence, must 
be filed with the collector, who will at once transmit it to the Commissioner 
with his recommendations as to the extension. ))Vhen it is received by the 
Commissioner, it wiH be examined immediately and, if possible, within 80 days 
will be rejected, approved, or tentatively approved subject to certain conditions 
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of »hich the taxpayer will be immediately notided. The Commissioner will not 
consider an application for an extension of time for the payment of a deficiency 
unless su& h application is made on or before the date prescribed for pavment 
thereof, as shown by the notice and demand from the collector. 

Dxvln BUpzLT) C oinn:l! ssi oiler. 
Approved May 26, 1931. 

A. AV. MEi, i. oz, 
Secretary of the Treasvry. 

SECTION 2&6. — PERIOD OF LIMITATION I POX ASSESS- 
MENT AND COLLECTION — EXEMPTIONS. 

ARTIcLE 1201: Period of limitation upon assess- 
ment of tax. 

X — 7 — NH6 
Mim. 3857 

Instructions governing tl e execution of consent agreements. 

TREASURF DEPARTMEzT~ 
OFFICE OF COMxiissloXEit OF IXTKRz AL REYK~FUE, 

3Vashington, D. C. 
C'ollectors of Inteivial Eevenue, Enternah Beventle;l gents in Charge, 

and Other Officers and Emp/oyees Concerned: 
Effective December 81, 1930, no ofFicial or employee of the Bureau 

of Internal Revenue shall request in any' manner that consents or 
waivers uncler section 278(c), Revenue Act of 192b, and section 
276(b), Revenue A. ct of 1928, be filed with toe Bureau, extending 
or further eztending the statute of limitations on ass~essment of 
deficiencies in income or profits tax. Beginning December 31, 1930, 
such consents or waivers will be executed only at the written request 
of the taxpayer where it appears that, although the taxpayer has 
used ordinary diligence, the case can not be aclequately presented 
and considered within the statutory period of limitation properly 
applicable thereto. 

OfFiccrs and employees of tile Bureau shall plan their work so 
that the t z liability may be deterinined within the perineal of limi- 
tation on the making of assessments provided by the statute or 
statutes applicable to the specific case. 

All ezistirg proceclural instructions are hereby modifietl to bring 
the same in conformity with the foregoing. Nothing hereinabove 
contained is intended to affect in any manner the validity or legal 
status of such consents or waivers submitted to the Bureau prior 
to December 81, 1930. 

Queries regarding this mimeograph should refer to the number 
thereof and to the symbols IT: E:. ICY'. 

Dxvm BURNEr, Coniniissioner. 



P22, Art. 1251. j 180 

SUPPLEMENT O. — OVEIIPAYMENTS. 

SECTION MQ. — REFUNDS AND CREDITS. 

AIITIOLE 1O51: Authority for abatement, credit, 
and refund of tax. 

X-94 — 5103 
Ct. D. 347 

INCOME TAX — PEVFNUE ACTS OF 1926 AND 1928 — DECISION OF COURT 

REFUND — CDMMIssIoNER s AUTHQRITY — ADDITIONAL TAX DUE RUT 
BARRED FROM ASSESSMENT. 

Upon consideration of a claim for refund the ultimate question 
presented by the claim is whether the taxpayer has overpaid his 
tax and the Commissioner has the power to redetermine the entire 
tax liability of the taxpayer. Where therefore after the statutory 
period for assessment of an additional tax has expired he deter- 
mines that a refund is allowable on the ground. s asserted in the 
claim but that the correct computation by reason of other items 
results in an additional tax which is barred from assessment, the 
taxpayer is not entitled to a refund, section 284(a) of the Revenue 
Act of 1926 and section 822(a) of the Revenue Act of 1928 limiting 
refunds to overpayments. 

UNITED STATES CIRcUIT CQURT OF APPEALs, TENTH CIRcUIT. 

Edgar Percy Leis and Richard F. Cooper, as Trustees ander. the Will of 
Arthur Francis Thomas Cooper, Deceased, appellants, v. 3larshall 8. Reynolds, 
Individaally and as Collector of Internal Revenae, appellee. 

[March 17, 1981. ] 
OPINION. 

PHILLIPs, Circuit Judge, delivered the opinion of the court, 
This is an action at law brought by Edgar Percy Lewis and Richard F. 

Cooper, as trustees under the will of Arthur Francis Thomas Cooper, deceased, 
to recover $7, 297. 16 alleged to have been wrongfully collected as Federal income 
tax assessed against the estate of Cooper for 1920. 

On February 18, 1921, the administrator of such estate filed. an income tax 
return for the period from Zanuary 1 to December 12, 1920 — a final settleme~t of 
the estate having been made on the lati. er date. In such return, deductions 
were claimed on account of the following expenditures made by the administra- 
tor: Attorney's fees, $20, 750; State inheritance i, ax, $16, 870; publishing notices, 
$67. 52; probate court fees, $26; and premium on administrator's bond, $10O. 55. 
A. personal exemption of $1, 000 was claimed and the normal tax on the first 
$4, 000 was computed at 4 per cent. 

On November 24, 1925, the Commissioner determined the tax upon such 
return. He disallowed all of such deductious except the item ot' attorney's 
fees. He determined that Cooper, deceased, was a nonresident alien of Great 
Britain and Ireland at the time of his death and, therefore, disallowed the 
exemption of $1, 000 and computed the tax on the first $4, 000 at 8 per cent. 
He assessed a deficiency tax of $7, 297. 16. On March 21, 1926, the trustees paid 
such deficiency assessment under protest. 

On July 27, 1926, the trustees filed a claim for refund of $7, 297. 16, based on 
the disallowance of such deductions and exemption and the computation of the 
normal tax at 8 per cent instead of 4 per cent. 

A letter from the Commissioner to the trustees, dated May 18, 1929, stated 
that the payment of $20, 750 for attorney's fees was not allowable as a deduction 
from income, and set forth a corrected computation of the tax. In such 
computation, the Commissioner allowed the amount paid as inheritance tax 
as a deduction, allowed the personal exemption of $1, 000 and computed the 
normal tax at 4 per cent. Such computation showed a total tax liability of 
$21, 946. 96, and the tax therefore assessed and paid as $20, 879. 7Z. Such letter 
further stated: 

"Since the correct computation results in an additional tax as indicated 
above which is barred from assessment by the statute of limitations your claim 
will be rejected on the next schedule to be approved by the Commissioner. " 
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court held that the claim for refund was properly denied and 
entered a judgment accordingly. The trustees have appealed. 

Counsel for the trustees contend that the Commissioner was without authority 
to redetermine and re assess the tax after the statute of limitations had run 
against the assessment, and that he was restricted in his consideration of the 
claim for refund, at the time of his decision, to a determination of whether the 
trustees were entitled to deductions of the specific items set up in the claim 
for refund. 

Counsel for the collector contend that tbe Commissioner had the power, upon 
consitleration of the elaine for refund, to reconsider the entire assessment and 
to determine whether or not the trustees had overpaid the tax. 

Section 284(a) of the Revenue Act of 1026 (44 Stat. , 66), section. 1065, Title 
20, U. S. C. A. , in part provides: 

"(a) Where there has been an overpayment of any income, war-profits, or 
excess-profits tax imposed by this Act (February 26, 1026), the Act entitled 
'An Act to provide revenue, equalize duties, and encourage the industries of 
the United States, and for other purposes, ' approved August 5, 1009, the Act 
entitled 'An Act to reduce tariff duties and to provide revenue for the Govern- 
ment, and for other purposes, ' approved October 3, 1913, the Revenue Act of 
1010, the Revenue Act of 1017, the Revenue Act of 1918, the Revenue Act 
of 1021, or the Revenue Act of 1924, or any such Act as amended, the amount 
of such overpayment shall, except as provided in subdivision (d), be credited 
against any income, war-profits, or excess-profits tax or installment thereof 
then due from the taxpaver, and any balance of such excess shall be refunded 
immediately to the taxpayer. " 

Section 322 (a) and (b) of the Revenue Act of 1928 (45 Stat. , 801), section 
2322, Title 20, U. S. C. A. , in part provides: 

"(a) Authorization. — Where there has been an overpayment of any tax im- 
posed by this title, the amount of such overpayment shall be credited against 
anv income, war-profits, or excess-profits tax or installment thereof then due 
from the taxpayer, and any balance shall be refunded immediately to the 
taxpayer. 

"(b) Limitation on attotoance — (1) Pened of limitation. — No such credit or 
refund shall be allowed. or made after two years from the time the tax was 
paid, unless before the expiration of such period a claim therefor is filed by 
the taxpayer. " 

The above-quoted provisions clearly limit refunds to overpayments. It fol- 
lows that the ultimate question presented for decision, upon a claim for refund, 
is whether the taxpayer bas overpaid bis tax. This involves a redetermination 
of the entire iax liability. While no new assessment can be made, after the 
bar of the statute has fallen, the taxpayer, nevertheless, is not entitled to a 
refund unless he has overpaid his tax. 

The action to recover on a claim for refund is iu the nature of an action for 
money had and received, and it is incumbent upon the claimant to show that 
the United States has money which belongs to him. (Champ Spring Co. v. 
United States (C. C. A. 8), 47 Fed. (2d), 1 [Ct. D. 323, page 446, this Bulletin]. ) 

Since, in the instant case, tbe trustees had not overpaid the tax, the claim 
for refund was properly denied. 

Judgment affirmed. 

ARTIGLE 1254: Claims for retund by taxpayers. 
(Also Section 116, Article 642. ) 

INCOME TAX. 

X-2-4900 
T. D. 4608 

Refunds under section 116(e) of the Revenue Act of 1928. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Was~in@ton. D. C. 
To Collectors of Intcrna/ Revenue and Others Concerned: 

Section 116(e) of the Revenue Act of 1928 provides as follows: 

(e) Bridges to be acquired by State or political subdivision. — Whenever any 
State or political subdivision thereof, in pursuance of a contract to which it is 
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not a party entered into before the enactment of this Act, is to acquire a 
bridge— 

(1) If by the terms of such contract the tax imposed by this title is to be 
paid out of the proceeds from the operation of such bridge prior to any division 
of such proceeds, and if, but for the imposition of the tax imposed by this title, 
a part of such proceeds for the taxable year would accrue directly to or for 
the use of or would be applied for the benefit of such State or political sub. 
division, then a tax upon the net income from the operation of such bridge shag 
be levied, assessed, collected, and paid in the manner and at the rates prescribed 
in this title, but there shall be refunded to such State or political subdrvision 
(under rules and regulations to be prescribed by the Commissioner with the 
approval of the Secretary) an amount which bears the same relation to the 
amount of the tax as the amount which (but for the imposition of the tax 
imposed by this title) would have accrued directly to or for the use of or would 
be applied for the benefit of such State or political subdivision, bears to the 
amount of the net income from the operation of such bridge for such taxable 
year. Xo such refund shall be made unless the entire amount of the refund 
is to be applied in part payment for the acquisition of such bridge. 

(2) If by the terms of such contract no part of the proceeds from the opera- 
tion of the bridge for the taxable year would, irrespective of the tax imposed 
by this tii. le, accrue directly to or for the use of or be applied for the benefit 
of such State or political subdivision, then the tax upon the net income from 
the operation of such bridge shall be levied, a. ssessed, collected, and paid in the 
manner and at the rates prescribed in this title. 

Pursuant to authority contained in section j. 16(e) quoted above, 
the following rules and regulations relative to the 6iing, allowance, 
and paymen'. of claims for refund under that section are hereby 
established for the guidance of taxpayers and States or political 
subdivisions thereof concerned: 

(1) Any State or political subdivision thereof claiming a refund under the 
provisions of section 116(e) of the Revenue Act of 1928 of an amount equal to 
all or a portion of any income tax levied, assessed, collected, and paid in the 
manner and at the rates prescribe in Title I of that Act, shall fiie a claim 
therefor on Form 843 (to which there shall be attached as exhibits the matter 
hereinafter prescribed) with the collector of internal revenue for the district 
in which the tax was paid, which claim shall be executed on behalf of such 
State or political subdivision thereof by the treasurer or other fiscal otficer 
thereof and shall contain- 

(a) A statement of the name of the taxpayer, of the amount of tax levied, 
assessed, collected, and paid for the taxable year or period in respect of which 
the claim is made, and the amount of refund thereby sought, 

(b) A full statement of the facts considered by the claimant suiTicient to 
entitle it to receive the refund, including copies of all contracts and/or other 
documents bearing on the case, and a statement that the claim is submitted 
under the provis ons of section 116(e) of the Revenue Act of 1928, 

(c) A showing which will establish to the satisfaction of the Commissioner 
that the fiscal officer presenting the claim has authority to receive the amount 
of the refund on behalf of the State or political subdivision which he assumes 
to repres nt and to apply without delay the entire amount of such refund iu 
part payment for the acquis tion of such bridge, including cop es of the 1"ws, 
ordinances, or similar enactments considered by the claimant sufficient to 
establish its authority to receive the refund aud o to apply it, together with 
a statement tlmt such fiscal ofhcer wi11 receive and immediately so apply the 
entire amount oi the refund, 

(d) An afMavit made by or on behalf of the taxpayer, which aiMavit shall 
state that the ta: payer thereby joins with and concurs in the request of the 
State or political ubdivision thereof that a refund ol an amount equal to all 
or a portion of the tax previously paid by such taxpayer be made to such St"te 
or political subdivision, that the taxpayer agrees to receive the amount re unded 
from the State or political subdivision to which it is paid and immediately 
to apply the entire amount of such refund in part payment for the acquisition 
of such bridge, and that if for any reason the contract which is the basis of 
the claim for refund is not fully executed and performed the taxpayer will 
repay to the United States upon its demand the entire amount of the refund 
with interest at 6 per cent per annum from the date the refund is made without 



seeking or claiming the benefit of any statute of limitations which prior thereto 
may have run against the L'nited States. 

(2) iso retund shall be made of any amount in ex«e. s of the amount of the 
tax levied, assessed, collected, and paid by the taxi&ayer I' or any taxable iear 
or period. A separate claim shall be ma&le in respect ot each separate taxable 
year or period. If by the terms of the contract on which the claim is based two 
or more States or political subdivisions of a State or States are entitled t&& 

acquire the bridge, the claim for refund in respect of each separate taxable 
year or period must be made jointly by the States or political subdivisions 
thereof so entitled. The amount refunded under section 116(e) of the Revenue 
Act of 1928 and this Treasury decision is not considered an overpayment withi&i 
the meaning of section 614 of the Revenue Act of 1928, relatiug to interest 
on overpayments, and no interest shall be allowed or paid upon the amount. 
of the refund. 

(3) A check or voucher in payment of a claim for refund allowed under 
ection 116(e) of the Revenue Act of 1928 ivill be drawn in the name of the 

fiscal officer or officers having authority, as established under paragraph (1) (c) 
hereof, to receive the same, and will contain an express provision that it is 
issued for the sole purpose and subject to the conditions prescribed in section 
116(e) of the Revenue Act of 1928 and this Treasurv decision. 

DAvin BLENE(r& 
Comvussioner of Interna/ Revenue. 

Approved January 7, 1931. 
A. . 3V. ~(IELLON& 

Secretary of the Treasury. 

TITLE IV. — ADMINISTRATIVE PROVISIONS. 

SECTION 606. — CLOSING AGREEMENTS. 

ARTIcLE 1301: Closing agreements relating to tax 
liability in respect of internal-revenue ta~xes. 

REVENUE . &&("T (&!' i!&"&i. 

X — 26 — 5119 
G. C. M. 9552 

The filing of a claim for refund is an act or fact which must be 
considered in the light of all the circumstances in order to 
ascertain whether it clearly implies a change of mind on the 
part of the taxpayer subsequent to the time the ofter to enter into 
a closing agreement was made. General Couusel's Memorandum 
6423 (C. B. VIII — 2, 149) modified. 

Advice has been requested. whether the conclusion rcaclied in 
General Counsel's Memorandum 6423& to the effect that the filing 
of a claim for refund may not, even inferentially, be considerecl 
as a withdrawal of an oRer to enter into a closing agreement under 
s(ction 606 of the Revenue Act of 1928& should be modified in the 
light, of the facts and circumstances existing in the instant case. 

The question is raised in connection with the filin& by the M 
C(»»pany of a claim for refund of 11m dollars, income taxes, which 
it is alleged were overpaid by that company for the taxable year 
1927. A revenue agent's report of a field examination disclosed an 
additional tax of 10@ dollars, which with intern, t of a dollars 
totaled 11m dollars. The revenue agent had (li. «llowcd an item of 
life insurance pre!niums in the amount of 73. 68m: dollars which he 

72109' — 31 — 13 
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thought had been claimed as a deduction. The changes made by 
the revenue agent were explained to certain o%cers of the corpora- 
tion, who assented thereto and executed Form 866 on November —, 
1M9, agreeing that the principal amount of the liability of the 
corporation was 9, 183~ dollars, or 10m dollars in excess of the 9, 173a; 
dollars shown on the return. 

The question presented is whether the o6'er to enter into a closing 
agreement was revoked or withdrawn before it was signed by the 
Commissioner and. approved by the Secretary of the Treasury, or 
the Under Secretary. Form 866 is designed to serve as an agree- 
ment between the taxpayer and the Government under the provisions 
of section 606 of the Revenue Act of 1928. Except in the case of 
the reopening or modi6cation of closing agreements which is speci6- 
cally governed by section 606(b) (not here applicable), the usual 
rules governing contracts appear to be applicable to closing agree- 
ments. The execution and submission of Form 866 by the taxpayer 
merely amount to an ofFer by the taxpayer to enter into an agreement 
on the terms stated therein. Such o6'er may, however, be revoked 
at any time prior to acceptance. Williston on Contracts, volume 1, 
section 55, states the applicable rules governing revocation as follows: 

even though a dednite time in which acceptance may be made, is 
named in such an offer, the offeror may, nevertheless, revoke his offer within 
that period. And even though the offer expressly states that it shall not be 
withdrawn, nevertheless, it may be. What communication amounts to a 
revocation is a question of construction. Any statement which clearly implies 
unwillingness to contract according to the terms of the offer is sufhcient, 
though the word revoke is not used. 

On February —, 1930, the taxpayer addressed a letter to the Com- 
missioner referring to the above-mentioned adjustment. The letter 
pointed out that, the adjustment had been made on the assumption 
that life insurance premiums had been deducted as an expense; that 
a subsequent examination disclosed that the premiums had not in 
fact been deducted; and stated that the disclosure had been called 
to the attention of the revenue agent, who had agreed that his adjust- 
ment was erroneous. The Commissioner's o6ice, in acknowledging 
receipt thereof, by a form letter dated February —, 1930, informed 
the taxpayer that careful consideration would be given to his com- 
munication and that he would be further advised relative thereto 
at the earliest practicable date. 

On March —, 1930, the taxpayer 6led with the collector a claim 
for refund of 11a dollars, or the amount of the de6ciency resulting 
from the adjustment made. The reason given in support of the 
claim for refund. was in substance a restatement of the contents of 
the above-mentioned letter, a copy of which was attached to the 
claim for refund. AVhen the Commissioner signed the submitted 
closin. g agreement on March —, 1930, he did not know of the above 
correspondence or claim for refund. 

Neither the letter calling the Commissioner's attention to the er- 
ror nor the subsequent claim for refund expressly stated that the 
ofFer to close was revoked or withdrawn. In the absence of the 
use of the word "revoke" or some synonymous expression, the ques- 
tion arises whether those communications clearly imply unwilling- 
ness to eontraet according to the terms of the ofFer. The fact that 
the Commissioner was not personally aware of the existence of either 
communication at the time the closing agreement was signed and 
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approved is immaterial. Both had been previously received by his 
agents, and, therefore, constructively received by the Commissioner, 
before the o8er was accepted. (Williston on Contracts, volume 1, 
section 89. ) 

The letter in question clearly implies the taxpayer's dissatisfac- 
tion with the original proposal, and his assumption that the error 
would be corrected as a matter of course. Furthermore, the form 
letter by which the Commissioner acknowledged the receipt of the 
taxpayer's letter, and advised him that his communication would 
be considered, conveys the impression that the taxpayer's letter was 
interpreted as a demand for the indicated correction. Under such 
circumstances, the letter in question should be construed as a with- 
drawal of the taxpayer's o8er to enter into a closing agreement 
in accordance with the terms of his pending o8er. 

In addition to the above-mentioned indication of revocation or 
withdrawal, the taxpayer filed a claim for refund and attached 
thereto a copy of the letter discussed above. A claim for refund is 
a formal document that serves two purposes under the Revenue Acts. 
It demands repayment of an alleged overpayment of taxes. It also 
serves to extend the statutory period. for refunding taxes overpaid. 
As either of these purposes may account for the filing of a claim for 
refund, it may in some cases prove dificult to determine whether 
its filing was intended only to toll the statute of limitations on re- 
funds or (in a case where no o8er to enter into a closing agree- 
ment had been submitted) as a demand for immediate considera- 
tion and repayment. If it may reasonably be credited to either 
purpose, there is no such clear implication of withdrawal as the law 
requires to efFect the revocation of an ofFer. 

As a claini for refund is intrinsically susceptible to several con- 
structions, recourse must be had to other facts or acts to ascertain its 
tr'ue significance. For example, in a case where an o8er to enter 
into a closing agreement is based on a proposed determination which 
involves a refund, and the statutory period for making refunds is 
about to expire, it may be necessary that a claim for refund be filed 
to give the Commissioner sufiicient time to consicler the o8er. In 
such a case the claim would be supplemental to (rather' than incon- 
sistent with) an o8er to close. Again, where an o8er to enter into 
a closing agreement results from the tentative adoption of one theory 
following a controversy involving several theories, which would 
reach very di8erent results, a claim for refund. may be necessary to 
protect a supposed right to refund while thc settlement o8er is being 
considerecl by the Commissioner. 

If, on the, other hand, as in the instant case, there is little or no 
contrioversy at the time the o8er is macle, and there is adequate time 
for' consideration of the o8er by the Commissioner within the statu- 
tory period, it seems that the filing of the claim for refund carries 
a clear implication that the original o8er is revoked or withdrawn, 
if prior acts had not already required that conclusion. 

In other words, the filing of a claim for refuiid is an act or fact 
which must be considered in the light of all the circumstances in 
order to ascertain whether it clearly implies a change of mind on 
the part of the taxpayer subsequent to the time the o8er to enter 
into a closing agreement was made. Accordingly, General Couns'1's 
Meinoranduin 6428, in so far as it holds that. the filing of a claim 
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for refund can not, even inferentially, be considered a withdrawal 
of a prior O8er, is modified. 

It follows in the instant case that there is no agreement in exist- 
ence covering the taxpayer's liability for the year in question. The 
taxpayer withdrew or revoked his original O8er before it was signed 
by the Commissioner and approved by the Secretary of the Treas- 
ury, or the Under Secretary. 

C. M. CHAREsT) 
Generftt Coense/, Bw"eau of Internal Be~enne. 

SECTION 608. — EFFECT OF EXPIRATION OF PERIOD 
OF LIMITATION A. GAINST TAXPA. YER. 

SECTION 608. X-4-4919 
I. T. 9558 

REVENUE ACT OF 1928. 

Section 608(b)o of the Revenue A. ct of 1Ã8 applies to claims 
rejected after the enactment of the Revenue A. ct of 1928 only. 
Agreements to suspend the running of the statute of limitations for 
filing suit on any rejected claim will not be entered into by the 
Commissioner of Internal Revenue until approximately one year 
before the expiration of the statutory period of limitation for filing 
suit. 

I. T. 2489 (C. B, VIII-o, 151) is revoked. 

SECTION 611. — COLLECTIONS STA. YED BY 
CLAIM IN ABATKMKNT. 

SECTION 611. 
(A. iso Section 99(b), Article 88. ) 

INCOME TAX — REVENUE ACT OF 1928 — DECISION OF COURT. 

1. SUIT — CGIIECTIGN — LIMITATIDN — CLAIM Eon ABATEMENT. 
Section 611 of the Revenue Act of 1928 withdraws the statute of 

hmitations upon collection as a ground for the recovery back of a 
tax paid under the conditions therein stated. Collection of a tax 
has been stayed within the meaning of that section where any de- 
lay has resulted from the filing of a claim for abatement, 
2. INcoIIE — ASSIGNMENT oI' EUTUEE INCGME — VALIDITY. 

An assignment of moneys to become due in the future is not 
valid at law and the attempted transfer having been made without 
a valuable consideration can not be aided by a court of equity 
so as to become good in equity. The future income accordingly 
is taxable to the assignor. 

IX-4-4913 
Ct. D. 979 

DIsTEIGT CoUET oz THE UNTIED STATEs EOR TIIz NGETHEEN DISTRIGT oz OHIO, 
E&sTERN DIvISIGN. 

John J. I'arAvr, plaintiff, v. C. P. Roaieahn, Collector of Internal Ifevenae, 
Cleveland, 01IIO, IlefenIIant. 

[October 28, 1980. ] 
OPINION. 

WzsT, District Judge: Whether the tax paid in November, 1928, more than 
four years after collection was barred by the statute, falls within section 611, 
Revenue Act 1928, is a question about which so much has been written recently 
that it seems unnecessary to do more than state that the court holds that it 
does. This view seems to be required by the weight of present authority. See 
lVor. Am, Creamery Co. v. V(rillcats (88 F. (2d), 488), where the decisions are 
collected. 
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There is one Point in which this ease differs from most of those, and I do not 
find that it has been decided. Parker's claim in abatement was rejected on 
December 17, 1928, about three months before the statute barred collection of 
the tax. The filing and pendency of this claim did not operate to cause collec- 
tion to be delayed until after the bar of the statute had fallen. Why the matter 
did not receive attention during the three months period is not known; it would 
seem that the taxing authorities had ample time to act. A condition to the 
application of section 611 is that the collection of the tax was stayed. Can the 
court say that Congress intended a stay or delay cufficiently long to cause the 
statute to run against the tax? ConsideHag that the purpose of section 611 
was to prevent refunds where no overpayments had actually been made, and the 
opinion prevalent prior to Boteere v. Xeu York d Albany Llgh, terage Co. (278 
U. S. , 346 [T. D. 4009, C. B. VI — 1, 268] ), that distraint would lie in respect of all 
barred claims, whether the statute had run because of a pending claim in 
abatement or because of negligence of the collector, I find no reason for think- 
ing that the spirit or reason of this law extends beyond its letter; but rather 
the contrary. ( U. S. v. Farenholt, 206 I . S. , 226, 229; U. S. v. Freeraan, 8 How. , 
556. ) 

Plaintiff's second contention is that in 1906 Mr. Parker assigned his interest 
in the funds of "Nylic" and his renewal commissions thereafter accruing, and 
that when collected they were not taxable as his income. 

It is not necessary to decide whether the assignment of future income for a 
valaabie consideration leaves the assignor subject to the income tax, as the 
Government claims. I think that Mr. Parker being an agent for an insurance 
company and as such entitled to receive a monthly bonus dependent upon his 
length of service and the amount of insurance he had written in previous years, 
out of a fund in the hands of his company, and also to renewal commissions, 
viz, a percentage of renewal premiums paid on policies which he had secured, 
had an interest which was assignable, even though his rights were contingent 
and to be enjoyed in the future. He had much more than a mere possibility of 
future gain. I think this is true even of renewal commissions not earned 
when the assignment was made, including those accruing with respect to policies 
written afterwards. They grew out of his agency contract, under which he 
acted in securing the business and which fixed the commissions. (In re Wright, 
157 Fed. , 544 (2 C. C. A. ); Xnevale v. Blaavelt, 82 Me. , 458; Williston on Con- 
tracts, sec. 414; Rodlj kelt v. Andre~ 74 O. S. , 104; Union Tra& Uo. v. Bnlkeley, 
150 Fed. , 510 (6 C. C. A. ). ) 

The assignment, being of moneys to become due in the future, was not good 
at law, but if effective at all, operated as an equitable assignment. And the 
question is whether it can take effect as such or will be aided in equity. 

The sole consideration for the assignment to Mr. Parker, as expressed in the 
document itself, which was evidently prepared with care, was natural love and 
affection. 

The general rule is statetl in Williston on Contracts, section 217, that "equity 
will not specifically enforce or otherwise aid the covenantee of a voluntary 
covenant, but will leave him to his remedy at law, " except in certain cases not 
necessary to mention, aside from "1. A gratuitous declaration of trust without 
transmutation of possession" and "cases of executory gift which the courts 
tmture into cases of contract in order to enforce the gift. " 

This subject is treated at many places in Story's Eq. Juris. — 
the general rule seems not established that the court wm not 

execute a voluntary contract, but will withhold assistance from a volunteer, 
whether he seeks to have the benefit of a contract, or a covenant or a settle- 
ment. " (Sec. 798b. ) " The same rule is applied to imperfect gifts, not testamentary, tnt'. 
vivos, to imperfect voluntary assignments of debts and other property, " etc, — 
and many illustrations are found in section 798a. See also section 706. Story 
says that the doctrine which once prevailed, that equity would recognize a 
meritorious consideration, where provision was sought to be made for wife or 
children, was later denied and the rule cited from section 796a iirmly 
established. 

To the same eifect is 1 Pomeroy's Eq. Juris. , section 888, where the rule is 
applied to contracts under seal and importino consideration: 

"Equity, disregarding such form and looking at the reality, alwavs requires 
an actual consideration, and permits the want of it to be sho~n, notwith- 
stauding the seal, and applies this doctrine to covenants, settlements, and 
executory agreements of every description. " 



And see 3 Pomeroy's Eq. Jur. , section 1293; Brokaw v. Broken@ (41 N. J. Eq. , 
215). 

The assignment can not be supported on the theory of a gratuitous declara- 
tion of trust. It stands or falls as a transfer. (Plan@ere v. Blandy, 45 C. S. , 
108. ) The court, at page 116, quote from the leading English case of cintrobue 
v. S~eith (12 Ves. Jr. , 39): 

"There is no case in which a party bas been compelled to perfect a gift, 
which, in the mode of making it, he has left imperfect. There is loess 
penitential as long as it is incomplete. " 

Mr. Parker, his wife, and the insurance company recognized this assignment, 
Subsequent to its execution in 1906, according to the agreed statement, of facts 
made by the parties, the insurance company paid Mrs. Parker "the Nylic bonus 
and renewal commissions thereafter determined to be due to John J. Parker. " 
The payments for 1918 were not returned by him but were returned by her 
and taxed against her, And. the additional assessment arose from this fact. 

Did the failure of Mr. Parker to revoke the imperfect transfer of his future 
income, and its continued recognition by all concerned, aifect the situation 
from an income tax standpoint? The stipulation of the parties that the pay- 
ments to the wife were of moneys "thereafter determined to be due to" her 
husband does not help the plaintiff's case, to say the least, for if such moneys 
were due to John J. Parker, they were taxable as his income. 

But aside from the eiTect of this stipulation, I think the future paVments 
and earnings of Mr. Parker continued to be taxable to him, notwithstanding 
they were paid to his wife. For if the attempted transfer was imperfect and 
could uot be aided by a court of equity so as to become good in equity, the 
result was that Mr. Parker could have revoked it at any time and demanded 
payment from the insurance company under his contract. The fact that he 
did not exercise his power of revocation but permitted the income to be paid 
to his wife, does uot affect the situation, for as to taxation, it is the existence 
of the power and not its exercise which controls. 

In the recent case of Corliss v. Bowers, decided April 28, 1930 [Ct. D. 188, 
C. B. IX — 1, 254], Mr. Justice Holmes savs: 

"The income that is subject to a man's unfettered command and that he is 
free to enjoy at his own option may be taxed to him as his income, whether 
he sees fit to eujoy it or uot" 

While that case dealt with income from a fund placed in the hands of 
trustees, and tbe constitutional right to apply the provisions of section 219(g) 
of the Revenue Act of 1924, that where the grantor of a trust has power to 
revest in himself title to the corpus, the income sbaQ be taxed. t'o him, I see 
no reason why the court's reasoning does not apply here. It is true that no 
such statute is now relied on bv the Government, nor is this income derived 
from a trust fund. But the situation is not different in principle. Section 
210, Revenue Act 1918, imposed au income tax upon Mr. Parker's net income. 
Because his attempted prior transfer was not based on a valuable consideration, 
be retained power to revoke it, as effective if he had wished to use it, as the 
power of the grantor over the corpus of the trust fund, with which the Supreme 
Court dealt in the Corliss case; The result of the existence of the power to 
command the income, by changing or abolishing the trust in one case, and by 
revoking the assignment, or as called in Williston, section 440, the "revocable 
agency" in the other, is that such income is taxable to the oue possessed of 
the power, whether he uses it or not. 

In a case quite similar, Jfitehell v. Bowers (15 I~'. (2d), 287, 289 (2 C. C. A. ) 
[T. D. 3982, C. B. VI-1, 244]), it is said: 

"It seems to us enough that the plaintiff retained the power to resume his 
title to the profits when he chose. " 

This assignment was executed many years before the enactment of the 
present system of income tax laws, and there was, of course, no thought of 
defrauding the revenue in the mind either of Mr. Parker or his wife. 

It is also true that there was a long period between the bar of the statute 
and the enactmeut of the Revenue Act of 1928 during which payment could 
not have been enforced. So that plaintiff naturally regards this as a hard 
case. But if the conclusions reached are correct, it was not only permissible 
but the duty of the Government to proceed to collect this deficiency, for in 
no other way can the will of Congress be executed. 

Plaintiff's petition will be dismissed at her costs. 
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1&COMB TAX — RRVRNUF. ACT OF IDES — DECISION OF SIIPREIIE COURT. 

1. SUIT — COLLECTION — LIMITATION — VALIDITY oI' AssEssMENT. 
An amount of tax on income for the year 1916 not asses. «l 

within the 8-year period of limitation prescribed by section 9 of 
the Revenue Act of 1916 but assessed in 1921 before the enactment 
of the Revenue Act of 1921 and within the 5-year period prescribed 
by section 250(d) of the Revenue Act of 1921 is valid under the 
provisions of the latter subdivision and is assessed "within tlie 
period of limit;ition properly applicable thereto, " as required by 
section 611 of the Revenue Act of 1928, which withdraws the statute 
of limitations upon collection as a ground for the recovery of a tax 
pai&1 under the conditions therein stated, 

2. SAME — CLAIM FoR ABATEMKNT — VALIDITY. 

A claim for abatement of a tax filed in 1921 before the enact- 
ment of the Revenue Act of 1921 is not illegal under section 250(d) 
of that Act and there is no statutory prohibition of. the filing of 
the same. Nor is a taxpayer who obtains by the filing of a claim 
in abatement a delay in the collection of a tax in a position to 
contest its legality. 

3. JUDOMENT AFFIEMED, 

The judg&Dent of th& Court of Claims (87 Fed. (2d), 768) 
affirmed. 

SUPREME CoURT oF THE UNITED STATEs. 

Per&ival E'. Jf'agee, petitioner, v. The United States. 
On writ of certiorari to the Court of Claims. 

[January 20, 1931. ] 
OPINION. 

Mr. Chief Justice HUoHEs delivered the opinion of the court. 
The petitioner filed his income tax return for 1910 in February, 1917. In 

October, 1921, the Commissioner of Internal Revenue assessed an additional tax, 
and in November, 1921, the petitioner filed a claim in abatement, In 1924, the 
Con&missioner alloived the claim in abaternent for a portion of the amount 
claimed and rejected it as to the residue, which the petitioner then paid, upon the 
collector's demand. In December, 1927, the petitioner filed a claim for refund, 
which was rejected, whereupon this suit was brought in the Court of Claims 
in December, 1928, to recover the amount paid. The court dismissed the action, 
applying section 011 of the Revenue Act of 1928 (ch. 852, 45 Stat. , 791, 875) 
(87 Fed. (2d), 708). This court granted a writ of certiorari. (281 U. S. , 718. ) 

The questions presented with respect to the construction and validity of 
section 611 are the s;&me:is those considered in Graham v. Goodcell, decided 
this &lay. (28" U. S. , 409 )&'&. D. 287, page 191, this Bulletin]. ) The petitiorier 
contends, however, that this section does not »pply to his case, upon the ground 
that the tax w»s not;isa& a-ed u i!hin the 3-ye«r period of limitation prescribed 
by section 9(a) of. the Revenue A&t of 1910 (ch. 408, 89 Stat. , 750, 768). The 
Court of Claims held that the assessment ivas I;&lid. under the provisions of 
section 250(d) of the Act of 1921 (Act of Nove»ibcr '3, 1921, ch. 186, 42 Stat. , 
227, 205). I&Ve think the court was right in construing this statute as ap- 
plicable io the»ssessnient, although previously m»&le, and hence that the tax 
w»s assessed "within the period of limitation properly applicable thereto, " as 
required by section 611 of the Revenue Act of 1928. 

The petitioner also insists that his claim in abatement was illegal under 
section 250(d) of the Revenue A&! ot 1921. i&Vc &lo not find that there was any 
s!;&tutory prohibition of the filing of;i claim in abatement in the circumstances 
here shown. The taxpayer benefited by the claim and is not in a position to 
contest its legality. Compare U&&tt«d States v. The John Bartt& Uo. (279 U. S. , 
370, 370 [Ct. D. 05, C. B. 3 II l — 1, 189] ), Ftorst«ita Bros. J)rit &, '«o&ts Uo. , l. t&t. , v. 
Unite&I States (280 U. S. , 4i3. 464 [Ct. D. 167, &', B. IX — 1, 200]). Th& 

f;ills within s&ction 011 of. the Reveuue Ac! of 1928 and this precludes recovery. 
Judgment;iffirmed. 
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SECTION 611. X — & — %57 
Ct. D. 986 

FEDERAL TAXES — EliVKNUE ACT OF 1928 — DECISION OF SUPREME COURT. 

1. SUIT — COLLECTION — LIMITATION — CLAIM FOR ABATEMENT — PAY'- 

MENT UNDER BGND — PAYMENT OF TAx GUARANTEED BY DEPosIT. 

XVhere a bond in connection with a claim for abatement is given 
by a taxpayer after the statutory period for collection, to secure 
payment of. a tax assessed before June 2, 1924, within the period of 
limitation properly applicable thereto or where a taxpayer, to ob- 
tain time for payment of a tax, assessed before June 2, 1924, within 
the period of limitation properly applicable thereto, while con- 
sideration is given to its claim for abatement, makes a deposit in 
a hank after the expiration of the statutory period for collection 
as a guarantee of payment of the tax in controversy, by virtue of 
which the bank agrees to pay the amount of such tax upon final 
determination by the Commissioner, and subsequently in the former 
case the taxpayer makes payment pursuant to the terms of the 
bond and in the latter case the taxpayer makes payment of the tax 
and obtains a release of the deposit, section 611 of the Revenue 
Act of 1928 bars a recovery of the amount so paid pursuant to the 
terms of the bond or the amount so paid pursuant to the guarantee. 
Section 1106(a) of the Revenue Act of 1926, which was in effect at 
the time of the collection, does not affect the operation of section 
611. 
2. JUDGMENT AFFIRMED AND JUDGMENTs REvERsED. 

The judgment of the Court of Claims in Mascot Oil Co. v. 
United States (42 Fed. (2d), 809 [Ct. D. 198, C. B. IX — 2, 242]) 
affirmed. The judgment of the Court of Claims in The United 
States v. Wyman, Partridge d Co. (41 Fed. (2d), 886) reversed. 
The judgment of ihe Circuit Court of Appeals for the Third Cir- 
cuit in D. B. Heine, Collector, v. Erie Coal ck Coke Co. (42 Fed. . 
(2d), 214) reversed. 

SUPREME CoURT oF THE UNITED STATEs. 

400. Mascot Oil Co. , Inc. , petitioner, v. The United States. 
On writ of certiorari to the Court of Claims. 

416. The United States, petitioner, v. Wyrnan, Partridge &6 C'o. , a Corporation. 
On writ of certiorari to the Court of Claims. 

508. D. B. Heiner, Collector of Internal Reeenue for the Ticenty-third Dis- 
trict of Pennsylcania, petitioner v. Erie Coal cf- Coke Co. 

On writ of certiorari to the United States Circuit Court of Appeals for the Third Circuit. 

[January 26, 1981. ] 
OPINION. 

Mr. Chief Justice HUGHEs delivered the opinion of the court. 
These actions were brought to recover the amount of taxes alleged to have 

been illegally collected after the expiration of the statutory period of limita- 
tion. The Government resists recovery under section 611 of the Revenue 
Act of 1928 (ch. 852, 45 Stat. , 791, 875). In No. 400, Mascot Oil Cc. , Inc. , v. 
The United States, the Government was successful. (42 Fed. (2d), 809. ) 
In No. 416, The United States v. Wyman, Partridge d Cot, (41 Fed. (2d), 
886), and in No. 508, D. B. H'einer, Collector of Integral Revenue, etc. , v. 
Erie Coal d Coke Co. (42 Fed. (2d), 214), the decisions below were in favor 
of the plaintiffs. This court granted writs of certiorari. (282 U. S. , 882. ) 

In No. 400, Mascot Oil, Co. , Inc. , v. The United States, the taxpayer had 
made a deposit in escrow with a bank to cover the amount of the tax, but, 
when the collector demanded payment, it was made by the taxpayer under 
protest and not from the deposit. In No. 508, D. B. Helner, Collector of 
Internal Revenue, etc. , v. Erie Coal cf. Coke Co. , a bond had been given to 
secure pavment of the tax. The making of the deposit in the former case 
and the giving of the bond in the latter, were after the statute of limitations 
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had I'un l&ut the petitioner in each case t»»i»ts that the statute had not thereby 
bee» waived. 

11 c may l«y that rlur. »tion aside, for if there was no waiver these two cases, 
together with N&&. 416, The U&&ited States v. Wtt&nan, Partridge d Co. , involve 
the»aine circumstances as those decided this day in Graham v. Goodcell (282 

409 [Ct. I &. 287. below1), save that collections were ma&le while 
section 1106(a) of the Revenue A&t of 1920 (ch. 27, 44 Stat. , 9, 118) was in 
force. That, ection was repealed, as of the date of its passage, by section 612 
of the Revenue Act of 1928. (45 Stat. , 8rfi&. ) It is not uccc»»ary to attempt 
to resolve the questions rai»ed l&y the ambiguous language of. this section, as 
we are nf the opinion that, from any point of view, it does not protect the peti- 
tioners from the operation of section 611 of the Revenue Act of 1928. At the 
time the taxes ivere collected, there was no liability on the part of the 
petitioners, but this was also true in the case of the petitioners in Graham v. 
Goodcell, supra. The Congres» had constitutional authority in the circum- 
»t;inces set forth in section 0&11 of the Revenue Act of 1928 to cure the defect 
in administration which ha&1 resulted in the collection of the tax after the 
statute of limitations had run and to deny recovery to the taxpayers for the 
amount paid. The fact that secti&&n 1106(a) of the Revenue Act of 192b was 
in effect at the tinie of the collection is a distinction ivhich does not affect 
the result. 

No. 400, jlascot OB Co. , I»c. , v. The l &«'te&l. States, judgment affirmed. 
No. 416, Thr Unit& 6 States v. Wpman, Partridge ck Co. , judgment reversed. 
No. 508, D. B. IIei»er, Collector of Internnl Revenue, etc. , v. Erie Coal d Col'e 

Co. , judgment reversed. 

~ROTI&». 611. 

INCOME 'ii&&X — REVENUE ACT OE 1928 — DECISION OE SUPREME COURT. 
1. 8& &T — CGLLECTIox — Lii&ITRTIGN — 'r '&. Aiii FoR ARATE&&ENT — CREDIT 

OF OvERPAYI&E&RT — CONSTITI'TIONALITY — REPEAL. 
Section 611 of the Revenue Act of 1928 withdraws the statute of 

limitati&&ns upon collection as a round for the recovery of a tax 
paid under the conditions therein stated, even though the tax was 
pairl involuntarily, even though suit was commenced before that 
Act was passed, whether the claim in aliatement filed was rejected 
before or after the expiration of the stritutory period of limitation 
for collecti&&n and whether suit i» brought against a collector 
in&lividually or against the 1 nited State». The section operates 
retroactiv& ly anal i» not limited to those cases where claim for 
refund shouhl be file&1 after iis enactment. It refers not only to 
administrative proceedings but governs also ivhere the right to 
refund is asserted in judicial proceedings. The ivord "stay" is 
not limited to a mandatory stav but collection of a tax has been 
stayed within the me;&ning of that section where actual voluntary 
delay has resulted from the filing of a claim for abatement. A 
credit of au overp;ivment is a "payment" within the meaning 
of the section. As so construed the section is constitutional. 

Section 611 was not repealed on the same dav that ir ivas 
enacted by section 8 of the Act of Ilay 29, 1928 (chapter 901, 45 
Stat. , 986, 996). 
2. . IEDG&IENTs Al I is&ED. 

The judgments of the ( ircuit Courts of Appeals in Graham and 
Foster v. G&&«hrtl, (8:& Fed. ("&1&, 580); Dn»i&l Reeves, t»c. . v. 
A&&dersor& (48 Fed. (2d), 679 [Ct. D. 281, C. B. IX — 2. 160]); Laura 
FI. . /e&»&inr&s, ns E&'r'r'&&t&'&z, v. . ludersoa (48 Fed. (2&1), 08:l); &1110 

6 right d Tapto&, I»e. , v. Lucas (45 Fed. (2d), 75); the jud, ment 
of the District Court in L'astern Equities Corpo&ation v. L sited 
Stat&s (42 Fed. (2d), 285); arid the judgments of the Court of 
Claims in r&«h ll orsted &tilts v. U»iterl States (88 Fed. ("rl), 
699 [Ct. I&. 170, C. B. IX — 1, 84'4]); Taft ll o«t& «Co. v. U» ited 
Stnt& s (88 Fed. (2d), 704); Seco»d Nnt&onnt Bnul; of Sant«a&c, 
'&'»&st& e. v. U»it& rl, States (40 Fed. (20), 129); and Boston P&essed 
&II& tat, Cr&. v. V»itert Stat&&s (-12 Fed. (2d), 812 [Ct. D. 200, C. B. 
IX — ". 156] ) affirmed. 
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SUPREME CoURT oF T3xE UNITED STATEs. 

R. E. Graham, and E. E. Foster, Copartners doing business under the )irm name 
of Millie Francis O(l Co. , petitioners, v. Rex B, Gcodcctl, former Collector 
of Internal Revenue, etc. 

On writ of certiorari to the United States Circuit Court of Appeals for the Ninth Circuit. 

Oa)e Worsted ))fills, petitioner, v. The United States. 

On writ of certiorari to the Court of Claims. 

Taft Woolen Co. , petitioner, v. The Un@ed States. 

On writ of certiorari to the Court of Claims. 

Second National Ban)e of Saginane, Trustee, petitioner, v. The United States. 

On writ of certiorari to the Court of Claims. 

Boston, Pressed Jfetal Cc. , petitioner, v. Thc United States. 

On writ of certiorari to the Court of Claims. 

Daniel Reeves, Inc. , petitioner, v. Charles W. Aiidcrscn, Indtvidua2ly and as 
Collector of Internal Revenue, etc. 

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

Laura H. Jennings, as E'aecutriv, etc. , petitioner, v. Charles W. Anderson, 
Individually and, as ColLector of Internal Revenue, etc. 

On writ of certiorari to the United States Circ~it Court of Appeals for the Second Circuit. 

Wright cf Taylor, Inc. , petitioners, v. Robert II. Lucas, Collector of Intcrna) 
Revenue, etc. 

On writ of certiorari to the United States Circuit Court of Appeals for the Sixth Circuit. 

Eastern, Equttics Corporation. , petitioner, v. The United States. 

On writ of certiorari to the United States Circuit Court of Appeals for the Eirst Circuit. 

[January 26, 1981. ] 

OPINION. 

Mr. Chief Justice HUOHzs delivered the opinion of the court. 
These cases involve the question of the effect and validity of section 611, 

which is to be read in connection with section 607, of the Revenue Aet of 1928 
(ch. 852, 45 Stat. , 791, 874, 875) . ' 

No. 86, Graham et al. v. Gcodcell, is typical of this group of eases. On 
March 22, 1918, petitioners fled their partnership income and excess-proiits 
tax returns for the year 1917 and paid the taxes thereby' shown to be due. 
Additional taxes were assessed bv the Commissioner of Internal Revenue in 
January, 1920. The petitioners filed a claim for the abatement of this assess- 
ment on February 11, 1920, arid the Commissioner rejected the claim on De- 
cember 27, 1922. Under section 250(d) of the Revenue Aet of 1921 (eh. 186, 

' These sections are as follows 
"Szc. 607. Eifect of esp(ration of per(ed of limitation against Un(ted States. — Any tax 

(or any interest, penalty, additional airuunt, or addition to such tax) assessed or paid 
(whether before or after the enactment of this Act) after the expiration of the period of 
limitation properlv applicable thereto shall be considered an overpayment and shall be 
credited or refunded to the taxpayer if claim therefor is filed within the period of limita- 
tion for filing such cia. im. " 

"SEc. 611. Co))ectlene stayed bu claim (n abatement. — If any internal revenue tax (cr 
any interest, penaltv, additional amount, or addition to such tax) was, within the period 
of limitation properly applicable thereio, assessed prior to June 2, 1924, and if a claim 
in abatement was filed, with or without bond and if the collection of any part thereof 
was stayed, thmi the payment of such part (made before or within one year after the 
enactment of this Act) shall not be considered as an overpavment under the provisions of 
section 607, relating to payments made after the expiration of the period of limitation on 
assessment and collection. " 
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42 Stat, i 227, 265), the 5-year period for the collection of the taxes for 1917 
expired on jlar«h 22, 1928. The &. o]I«ctor served notice and demand for p:iy- 
meut on November 19, 1924, threatening distraint, xnd on November 29, 1924, 
and December 8, 1924, the petitioners paid the additional taxes under. protest. 
On September 25, 1925, they filed a claim for refund upon the ground that the 
taxes were collected after the. statute of limitations had run. The claim wus 
rejected hy the Commissioner on January 18, 1926, and th!s suit to recover 
the money paid lvas brought on December 28, 1927, in the District Court of the 
United States for the Southern District of California. The judgment entered 
in favor of the petitiouers by the district court was rev«rsed by the Circuit 
Court of Appeals for the Ninth Circuit (85 Fed. (2d), 086). This court 'rarited 
a writ of certiorari, (281 U. S. , 708. ) 

There are variations in the other cases, but the determining features are the 
same. A claim in abatement was filed and collection was delayed; the collec- 
tiou was made aft& r the statute of limitations bad run, a»d before the euactme»t 
of the Act of 1928. In some of the eases, the suit to recover the amount paid 
was brought after, and in otlier cases before, the Act of 1928 became a law on 
1day 29, 1928. The suits were either in the Court of Claims against the United 
States, or in t];e District Courts of the United States agaiiist the collector, 
either individually or otficia]]y, or in both capacities. In all these eases the 
decisions below weie in favor of tiie Govermnent' aud writs of certiorari were 
issued by this court. ' The contentious 1&r& s«»l:eil are, in sul&, tance, that sections 
607 and 611 of the Revenue Act of 1928 do not apply retroactively; that their 
provisions are not applicable to payments made under duress; that the stay 
contemplated by section 611 is not a mere voluntary delay in collecting the tax; 
that these sections were intended to control administrative a«tion only and uot 
to affect judicial proceedings; that section 611 should not be construed to apply 
to a personal action against the collector t» recover taxes illegally collected; 
that section 611 xv:&. repealed by the Act of Xlay 29, 1928 (ch. 901, section 8, 
45 ']tat. , 986, 996); (. hat sectioii 250(d) of the Revenue Act of 1921 extinguished 
the liability for t:ix. s upon the expiration of the 5-year pirio&1 specified; tliat 
the (' ongress having. extinguish& d the liability h;id no pi&xv«r und«r the fifth 
amen&]ment of the Constitution to revive it; and that, if section 611 is construed 
to authorize the collection of the tax in the cir«umstan«es shove&i, it furtb&. r 
violates the fifth amendment because the statute is unreasonable and arbitrary. 

First. As to the co&ist& uction of tlxe statute: Section 607 provides tliat a txx 
assessecl or paicl after the expiration of the period of limitation applicable 
1]iereto shall be consid& red an "overpayi»ent" an&1 shall be credited or refund& 6 
to the taxpayer, if claim therefor is duly filed. Section 611 enacts a qua]it]ca- 
tion by provicling that in stated circumstances the payment of the tax sli:ill 
uot be considered an overpavment uncler the provisions of section 607. These 
circumstances are (;i) an assessment of the tax within the time applicable 
tliereto and before June 2, 1924, (b) the filing of a claim in abatement, (c) the 
stiiy of the collection of any part of the t;ix, and (d) the payment of such part 
of the tax before, or witliin one year after, the enactment of the Act of 1928, 

The occasion for this legislatiou, and the general purpose of the Congiu ss 
in enacting it, are apparent. The Revenue Act of 1918, by sectiou 250(d) (ch. 
18, 40 Stat. , 1057, 1088), providecl that "no suit or proceeding" for the col- 
]&'ction of taxes, houlcl be begun ' after the expiration of five years after the 
dat«when th«return was due or wa. s made. " This provision applied only to 
taxes assesse&i un&]er that Act. Section 250(d) of thc Revenue Act of 1921 
(ch. 186, 42 St&it. , 227, "il»i 1&i«scribed the same period of limitation for col- 
lection by suit or pr»ceeding, and the provision was made applicable to the 

*Court of Claims: No. 104, Oal& Worstc&L . Mills v. L»ite&i States (36 Fed. ("d&, 529; 38 
Iced. (2d), 699 [&'. t. D. 151, C. B. IX — 1, 326]); No. 1&». , Taft Woo(en Co. v. United S(ates 
(38 Fed. (2d), 704); No. 323, Second iyatio&iai Bans of Saginau& v. United States (40 
ised. (2dl, 129); No. 337. Boston Pressed MetaL Co. v. United States (42 Fed. (2d), 312 
[('i. D. 200, C. B. IX — 2, 156]). 

&'iiciiit. Court ot Appe&iis for the Second &'ircuit: No. 463, Re& i es v. Anderson (4:l Fed. 
("&ll, 679 [Ct. D. 231 C. B. IX — 2, 160]); district court, sag no&«. Regia Coal Co. v. 

Bo&&&«rs (37 I'e&l. (2d), 573 [Ct. D; 133, C. B. VIII — 2, 162] ); No, 529, Jennings v. Andnsnn 
(43 I&'ed. (2d), 683). 

(. 'ircuit Court ot' Appeals for t' he Sixth Circuit: No. 565, Wright d Tai&&o . . Ine. , v. Laces 
(not yet reported, D. (". , 34 Fed. (2dl, 328 [Ct. D, 106, C B, &&&III . 2 1. all. 

In No. 5(&&, h&&&stern L««ities Corpo&ation v. LL»ited States, there had heen no heariug iii 
the Circuit Court of Appeals tor the First Circuit wh& o the &crit of certiorari was griot& 5, 
an&1 the opinion of the district court is noi yet reported. 

s 281 U, S„717; 282 U. S. , 824, 82;&, 832. 883, 834. 
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collection of taxes both under that Act and under prior income, excess-profits, or 
war-proGts tax A. cts, the Gve years running from the date of the filing of 
the return. The Treasury Department ruled that, this limitation applied only 
to judicial proceedingg and not to collection by distraint, the common method 
of enforcing payment. ' Section 1106(a) of the Revenue Act of 1926 (ch. 27, 44 
Stat. , 9, 118) provided. that the statute of limitations should "not only operate 
to bar the remedy" but should "extinguish the liability, " but that "no credit 
or refund in respect of such tax" should be allowed unless the taxpayer had 
"overpaid the tax. " In Itom~ers v. iVcto Yerk ck Albany Ligh, terege Go. (278 
U. S, , 846 (decided February 21, 1927) [T. D. 4009, C. B. VI-1, 268]) this 
court held that the period of limitation Gxed by section 260(d) of the Revenue 
Act of 1921 did applv to collection by distraint proceedings. It thus appeared 
that many of the collections theretofore made had been barred by the statute, 
and suits were brought to recover the monevs paid. ' In many cases claims 
in abatement had been Gled and proceedings for collection had been delayed 
until the claims had been acted upon, and thereupon the taxes had been col- 
lected despite the fact that the statute of limitations had run. Large amounts 
had been paid into the Treasury in this way, and it was the purpose of the 
Congress that payments made in the circumstances described in section 611 
of the Revenue Act of 1928 should not be refunded. ' 

The petitioners urge that section 611, read. in its relation to section 607, was 
intended to apply only prospectivelv, that is, to action to be taken by the 
Treasury Department on refund claims Gled after the enactment of the Act. 
Stress is laid upon the language of section 607 that a payment made after the 
expiratiou of the period of limitation "shall be considered" an overpayment 
and "shall be credited or refunded" if claim therefor "is Gled. " But section 
611 was manifestly intended to operate retroactively according to its terms. 
That is, it expressly applied to internal revenue taxes which had been as~sed 
prior to tune 2, 1924, and within the period of limitation applicable to the 
assessment. The section applied to taxes, so assessed, which had been paid. 
before the enactment of the Act of 1928, as well as to those which would be 
paid within one year thereafter. The provision was applicable to such pay- 
ments although the period of liruitation on assessment and collection had 
expired when the payments were made; and the provision of section 611 related 
to such payments only when a claim in abatement had been filed and collection 
had been stayed. The words of section 607 did apply to future action as to 
credits and refunds by requiring recognition of the ri ht of the taxpayer, as 
stated in the section, to have a return of the moneys paid, but that right, under 

' I. T. 1446 (C. B. I — 2, July — December, 1922, page 218). Scc Stattge v. UtN'ted States, 
decided January 5, 1981 (282 U. S. , 27G [Ct. D. 274 page 414, this Bullet(a]). ' See toaomoy k'ula v. Uatteoi States (61 C. Cls. , 48'3, reversed on confession of error 
March 12, 1927, 273 U. S. , 781 [T, D. 3895, C. B. V — 1, 322]). 

v Section 611 as it appeared in the bill introduced in the House of Representatives pro- 
vided uot only for the retention of the monevs paid, but also that, in similar circumstauccs, 
amounts not yet paid might be collected within s, year after the new enactment. The 
Committee on Ways aud Meaus iu its report on the bill stated: " Section 611: Collections in cases in which claims in abatement were filed. — Prior to the 
enactment of the Revenue Act of 1924 it was the administrative practice to s. ssess imme- 
diately additional taxes determined to be due. Upon the assessment, taxpayers were frs- 
queutiy permitted to file claims in abatement with the collector aud thus delay the coilcc- 
tiou uuti] the claim~ iu abatement could be acted upon. If this practice had uot been 
followed, undue hardship undoubtedly would have been imposed upon the taxpayer. It 
was supposed that there was no limitation upon the collection by distraint of the amount 
ultimately determined to be due. However, the Supreme Court has recently held in a 
ease iu which the period for assessment expired prior to the enactment of the 1924 Act, 
that the period for collectiou was limited to five years from the date on which the return 
was filed. Decisious upon claims in abatement are being made every day. Amounts have 
been paid, are being paid, by the taxpayer even though the statute of limitations may 
have ruu. Exceptionally large amouuts are involved. Accordingly, it is of utmost im- 
poriaucc io provide that the payments already made should not be refunded. In order 
to prevent inequality, it is also provided that the amounts not yet paid may be collected 
within a year after the enactment of the new Act. Your committee appreciates the fact 
that this provision will probably be subjected to severe criticism by some of the taxpayers 
affected. However, it must be borne in mind that the provision authorizes the teteutiou 
aud collection only of amounts properly due and merely withdraws the defense of the 
statute of limitations. If it is determined that the amount paid is in excess of the proper 
tax liability, computed without regard to the statute of limitations, such excess will cou- 
stitute an overpayment which may be refunded or credited as in the case of any other 
overpayment. " (Seventieth Congress, first session, H. R. Rep. No. 2, page 84. ) 

The Finance Committee of the Senate opposed the provision of section 611 (Seventieth 
Congress, first session, S. Rcp. 966, page 42). In conference, an au. cudmeut was adopted 
(Scveutieth Congress first session, II. R, Rep. No. 1882, pages 6, 7, 22, 28), with ths 
result that section 511 was enacted in its present form — that is, with the provisiou 
eliminated as to the collection of amounts uot yet paid. 
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sect)on 611. was not to exist when the pavments hat) been made in the circum- 
stances there tht i. ribed. It was the circumstances in which the tax had been 
paid, and not the time of filing the claim for a refund of the money, that 
section 611 made determinative; and it would be inconsistent with the 
plain intendment of that section to suy that taxpayers should be denied a 
refund in tho. e circumstances onlv where their claims for refund were made 
after the enactment, but not if they had been made before. The ~ords of 
section 60t, if a claim for refund "is filed within the period of limitation for 
filing such claim, " established the appropriate co~dition that a claim for refund 
should be duly filed, but do not require the construction that the scheme of the 
statute, which embraced the important prohibition of section 611, should be 
limited to those cases where claims for refund should be filed after the ctatute 
was enacted. 

IVe are also of the opinion that the statute embrttces involuntary payments. 
The argument of the petitioners points to the provision of section 611 which 
made it applicable not only to payments before the enactment but to those within 
one year thereafter. It. is said tht&t the latter must be voiuntary payments, and 
that the Treasury Department so construed the statute. as the statute did not 
purport to authorize collections after the period of limitation had expired. ' 
But the statute also applied to payments which had been made in the past. 
The concern of the Congress lav with the fact that payments had been made 
after the statute of limitations had run and with the particular situation of 
taxpayers where claims in abatement had been filed and the collection stayed. 
Section 611 was to prevent refunding the money if collection had thus been 
postponed. That situation existed where, after the expiration of the period of 
limitation, payment had been compelled, and the statute made no exception of 
such payments. The practice of collecting taxes by distraint, and the mistaken 
view of the law that the statute of limitations had not barred collection in 
that manner, had exposed the Treasu&~ to demands which it was the intention 
of the legislation to defeat. 

Petitioners contend that the stay to &vhich section 611 referred was not simply 
a voluntary delay in enforcing payment. "Stay" is said to be a term of nrt, 
with a meaning opposed tn a mere voluntary postponement of action. There 
would be much force in the point, if the word could be taken out of its par- 
ticular setting. A "stay" compelled, rather than voluntarilv granted, would be 
either unt)er a judicial order or by virtue of statutory compulsion. Sectiou 
8224 of the Revised Statutes (U, S. C. , Title 26, section 15&4) provides that 
"no suit for the purpose of restraining the assessment or collection of any tax 
shall be maintaiued in any court. " (See Grtt)&a»& v. tits Pout, 26' U. S. , 284. 254, 
255 [(. 't. I&. 88, &'. B. II — 1, 226]. ) Statutory provisions for stay of collection 
were limited i» application. (See Revenue Act of 1918, section 214(a)52(a); 
section 284(a)14(a). V&iife&I Stntes v. Bart)&, 279 U. S. , 870 [Ct. D. 6. 5 C. B. 
VIII — 1, 189]. )' There was no mandatory stay, that is, in the absence of agree- 
ment, without bontl. But section 611 expressly applied where a claim in abate- 
ment +as fi)ed "with or &vithnut bond. " The word "stay" can not therefore be 
taken to be limited to a mandatory stav. It is said, hovvever, that the words 
"&vithout bond" were iuserted in order to include tltose cases where there was 
a contractual stay, as in cases where the Government had been protected bv a 
deposit of money in e:crow, or by a deposit in bank as a guarantee of pavment, 
or by other forms of binding agreements, where bonds were not filed. Such 
cases were exceptional, and to confine the statute to such instances would 
be to limit it so na& ro&vly as to ignore its apparent purpose. In the case of a 
taxpayer, believed to be solvent, who had filed a claim in abatement, the post- 
ponement of collection would normallv take place without agreement. It is 
urged that if the statute is applied to voluntary de)ay. -. , the clause as to stav is 
surplusage. If so, such a construction would be preferable to one that would 
make the statute virtually inoperative. Rut the clause is not inappropriate, 
us it is descriptive of the situation which followed the filing of the claim in 
abatement. It is true that the statutes and re "ulations relatiug to the filing 
of such claims did not require that there must be a postponement of collection 
pending decision. The collector was still put to his duty of due diligence, but 
he had authority to postpone the collection pending the determination of the 

"Mimeograph 3 GO, . Iu)y 27. 1923 (C. R. VII — 2, pa i c S2, 35& 

csee also Act of october 3. 191. i (ch. 63. section o05(h), 40 stat. . 305); Revenue Act 
of 1924 (ch. 234, section 279 (a & . 43 Stat. . 300): Revenue Act of 19" 6 (ch. 27. section 
'&7&&&f), 44 Stat. , 60; Reveuuc Aet of 1923 (clt. 852, sectiou 273(f), ('), (h), 45 Sttt, 
35. i), 



claim, unless he believed that such action would jeopardize the ultimate 
recovery. ' Such postponement, on the assumption that the statute or regula- 
tions did not bar proceedings for collection by distraint, created the situa- 
tion to which section 611 was directed. The view that the word "stay" was 
intended to embrace this voluntary delay is supported by the statements in 
the reports of the committees in the House of Representatives and the Senate. " 

In most of the eases now under review, it appears that the claim in abate- 
ment was rejected after the expiration of the period of limitation for collection, 
In No. 36, Grab, avn v. GoodceO, however, the claim in abatement was rejected 
in December, 1922, and the period of limitation did not expire until March, 
1923. It is urged that, for this reason, that case falls outside the purview 
of section 611. The statute makes no such exception, and we are not war- 
ranted in implying one, The claim in abatement had been filed and was pend- 
ing for nearly three years. There is room for the inference that had it not 
been for this delay, the tax would have been collected before the statute 
ran. The tax was collected later and the statute, by its terms, is applicable. 

It is further insisted on behalf of the petitioners that sections 607 and 611 
relate solely to administrative action and not to judicial proceedings, In 
support of this argument, an elaborate analysis of the Revenue Acts is pre- 
sented in order to establish the meaning of the statutory words "credit and 
refund" and "overpaynIent" and the aptness of their reference to adminis- 
trative proceedings. It is not necessary to review this analysis, for there 
can be no doubt that these words do have appropriate reference to action 
in the course of administration. But it does not follow that by the use of 
these words the statute is limited to such action. There is no basis for the 
suggestion that there were questions involved of such a character as to make 
it appropriate to submit them to the exclusive judgment of the Commis- 
sioner. n The question was not as to the merits of the tax but simply as to 
the existence of certain facts of time and procedure. These facts were matters 
of record, easilv ascertained and definite in character. It ~ould be anomalous 
that the right of the taxpayer to obtain a refund from the Department, to 
which he was under obligation to resort (R. S. 3226, U. S. C. , Title 26, section 
156), should be denied, while the right to recover by suit the same amount 
under exactly the same circumstances should remain unaffected. In the at- 
tempt to explain this anomaly, it is ss. id that the provision was inserted 
because of a distrust of administrative refunds. n But section 611 contains 
no exception as to judicial proceedings, and its prohibition is one which can 
be enforced appropriately by the courts when the taxpayer demands relief 
by suit. We are brought back to the fundamental purpose of the statute, 
and we are unable to conclude that it established one rule for the Department 
and another for the courts. We think that it was intended to prevent refunds 
in the circumstances stated and not merely a particular way of getting the 
money from the Treasury; that the effect of the provision was to deny a 
right to recover the amount paid and that the provision governs equally 
svherever the right is asserted. 

In this view, it is not material whether the suit was brought by the taxpayer 
before or after section 611 was enacted. The validity of the statute with respect 
to its effect upon existing causes of action is a distinct question, So far as the 
construction of the statute is concerned, it is apparent that the mere pendency 
of the suit was not made a criterion of the right to recover. Nor is there any 
warrant for making a distinction in this respect. betvveen suits which had been 
brought against the collector individually and those pending against the United 
States. 

There is also a contention that section 611 does not apply when the tax was 
paid by the credit of the amount of an overpayment for another taxable year. 
But the application of a credit against an assessment at a time when collection 
was barred must be regarded as an erroneous collection, and we see no reason 
for taking such a ease out of the statute. 

Second. 2s to the qttet)tton, of ref)calf It is insisted that section 611 was 
repealed on the same day that it was enacted. This effect is ascribed to section 

s R. S. 
& 

section 8220; Treasury Department Regulations No. 14, revised, page 14; Regu- 
lations Ao. 88, article 261; Regulatsons No. 45, article 1032; Regulations No. 62, article 
1032; Regulations No. 65, article 1281. "See note 6, supra. n Compare Fong Yae Ting v. United States (149 V. S. , 698, 714, 715); United States v. 
Babcocfs (250 V. S. , 328, 331); Ex parte Bakelite Corporation (279 V. S. , 488, 452). n See Revenue Act of 1928, section 710 (45 Stat. , 882). 
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. " of the A('. t of May 2r), 1928 (ch. 901, 45 Stat. , 986, 996). That section auiended 
section 3220 of the ltevised Statutern wbicir contained provisions as to tile 
refunding of taxes erroneously or illegally collected. Section 3220 has been 
amended by section 1111 of the Revenue Act of 1926 (43 Stat. , 115) so as to 
except the cases provided for in sections 284 and 319 of tlie latter Act, which 
placed limitations on credits and refunds. Section 619(b) of the Revenue Act 
of 1928 (45 Stat. , 878) amended section 3220 by striking out this exception and 
inserting in lieu thereof "except as otherwise provided by law in the case of 
income, war-profits, excess-prollts, estate and gift taxes. " The amendinent 
made by section 3 of chapter 901 of the Act of May 29, 1928 (45 Stat. , 996), 
omitted this exception, and hence, it is contended, repealed section 611 of the 
Revenue Act of 1928. The ITevenue Act was approved )lay 29, 1928, 8 a. m. 
(4 & Stat. , 883). The hour of the approval of chapter 901 ot' the same date does 
riot appear. Section 3 of the latter Act does not expressly repeal section 611 
of the Revenue Act of 1928, and the question is whether there is repeal by 
implication. The familiar principle that repeal will not be implied unle. s 
there is a positive r(pugnancy between the provisions of the new law and those 
of the old, has most appropriate application, as stated by Mr. Justice Story, 
to the interpretation of laws for the collection of revenue (Wood v. United 
States, 16 Pet. , 342, 363), and the presumption against such an intention to 
repeal is strongest when the two acts are passed not only at the same session 
but on the same day. (Beats v. Hale, 4 How. , 37, 53; Rodgers v. United States, 
185 [;. S. , 83, 89. )" In the pre, ent instance, there is no irreconcilable conilict 
between the two provisions. Section 611 established a special rule for a 
particular situation in order to embody a policy deliberately adopted by the 
Congress, and there is no grounrl for concluding that contemporaneously witli 
that enactment the policy was abandoned and the enactment repealed. 
(Rodgers v. United States, supra; Washington v. 3fitier, 235 U. S. , 422, 428. ) 

Third. As to the validitg of seotiors 611: This is not a case of an attempt 
retroactively to create a liability in relation to a transaction as to which no 
liability had previously attached. " There is no question here as to the orig- 
inal liability of the taxpayers. The tax was a valid one, and the fact that 
the taxpayers had been indebted to the Government for the amount which was 
subsequently collected is not now open to dispute. Delay in collection had 
followed upon the taxpayers' request for consideration of their claim that the 
tax should be abated, and, in the mistaken belief on the part of the adminis- 
trative authorities that the statute of limitations did not bar collection by 
the appropriate proceed[&(g of distraint, the delay had been continued until 
after the statute had run. On the discovery of the mistake, as pointed out, 
by the rlecisiou of this court, the Congress sought to preveut a refund of the 
amount thus collected. The question is whether these circumstances remove 
the case from the operation of the general rule that it is not consistent with 
due process to take away from a private partv a ri ht to recover the amount 
that is due when the Act is passed. (Steamsfcip Gompany v. Joliffe, 2 Wall. , 
450, 457, 458; Ettor v. Tacoina, 228 U. S. , 148, 156; I"orbes Boat Line v. Board 
of Gommissioners, 258 U. S. , 338, 340;) 

This rule is well illustrated. by the case of Forbes Boat Line v. Board, of 
Gommissioners, supra, where the suit was brought to recover tolls unlawfully 
collected for passage through the lock of a State canal. The passage was free 
under the law as it stood at the time, and the subsequent le islation of the 
State which attempted to validate the illegal collection was held to be in viola- 
tion of the fourteenth amendment. The court said that the legislature in 
1919 could not compel plaintiff to pay for a passage made in 1917 without 
promise of reward "any more e[fectively than it could have made a man pay 

ts See also S&nith v. Thc People (47 N. Y. , 330, 339); City of Birmingham v. Southern 
Bapress Co. (164 Aln. , 529, 538); ftloFarland v. The Bank (4 Ark. , 410, 417); Thomp- 
son v. Board of Super&i«ore (111 Cal. , 553. 556); Hope v. The iiiayr&r (72 Ga. , 246, 251); 
Hutcirirrson, v. Seif (153 111„542, 549, 5, &0); State v. Board, of Commtssconere (177 Ind, , 
5&!&5&, 691); Bckerson v. City of Des )Itoi«es (137 Iowa, 452, 489); fitayor v. German- 
(«rrrican Fire Insurance Co. (132 &NI(T. , 380, 385); Cornn&onroeaith, v. Huntiey (156 [(lass. , 

":i(&, 239); State v. rlrchiba(ri (43 llinn. , 328, 330, 331); TT'aice& v. dordan (124 N, ('. , 
(le;I, 687, (188); Con&manu'saith, v. City of Potter'iiir ('&46 I'a. , 468); Ton « Schooi I&istrict 
v. SohooI t)ist&it t No. 2 (72 Vt. , 451, 4r&4, 4&5). 

"Sc'e &i&&i&ots v. Cooiaige (274 U. S. , 4nsl [T. I). 407", C. B. VT — 2, 351]); Biodgett v. 
Iioideu. (275 U. S. , 142 [T. D. 4117, C. B. VII — 1, 32&4) &; I'«!rrmrrer v, l»derson ('&76 T'. 8, , 
440 [T. Ii, 4157, ('. B. vll-l, 326] i; Coope& v. I'&rited States & "80 U. 8, 409, 412& [('t, 1&, 

1(ni, (', B. IX-1. Si" i). ('on&pare Stockdnie v. Ir&surance Con&ponies ("0 Wali ", 331); 
ll ng& r ~ v, i&nit imorr' (239 TT. S. , 20i, 210, 217); I'orbcs Borrt i, inr v. Bonrd of Comniis- 
sio&iere (258 l . S. , 338, 339 i. 
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a baker for a gratuitous deposit of rolls. " But while the legislature could 
not in such a case retroactively create a liability, the court recognized that 
there is a class of cases in which defects in the administration of the law 
may be cured. by subsequent legislation without encroaching upon constitu- 
tional right, although existing causes of action may thus be defeated. 

In United, States v. IIeinszen tf Co. (206 U. S. , 870), it appeared that after 
the Philippine Islands had come under the military control of the United States, 
the President had issued an order establishing a system of tariff duties which 
were levied on goods coming into the islands whether from the United States 
or other countries. The tariff was in force when the treaty of peace was ratified 
and was subsequently continued, with modifications. The President, as Com- 
mander-in-Chief, had authority to impose tariff duties prior to the ratification 
of the treaty, but not thereafter. Accordingly, those who had been compelled 
to pay such duties after the ratification, and before the Congress established 
ihe tarift, were entitled to recover the amounts paid. " Subsequently, the Con- 

gress passed an Act purporting to ratify and eonfirm the collection of such 
duties. This court upheld the statute, as against the claim under the fifth 
amendment, stating that the contention ignored the fact that when the goods 
were brought into the Philippine Islands, there was a tariff in existence 
under which duties were exacted in the name of the United States, and that 
Congress had power to ratify the collection. With respect to the effect of the 
Act of Congress upon existing causes of action, the court observed (id. , page 
887) that "the mere commencement of the suit did not change the nature of 
the right" or "operate to deprive the Government of the power to enact curative 
statutes, which, if the actions had not been brought, would have been unques- 
tionably valid. " 

Another illustration is found in Tiaco v. Forbes (228 U. S. , 649). Suits had 
been brought to make the Governor General of the Philippine Islands personally 
answerable in damages for the deportation of a Chinese person resident in the 
Philippines, and after the bringing of the suit the Philippine Legislature had 
passed an aet purporting to ratify the Governor General's action. Referring 
to the doubt that naturally would occur whether, if a right of action had vested 
previously, it could be taken away by such a statute, the court said that "it 
generally is recognized that in cases like the present, where the aet originally 
purports to be done in the name and by the authority of the state, a defect 
in that authority may be cured bv a subsequent adoption of the act. " 

The doctrine of the Heinszen ease, supra, was left unquestioned in jfaoLeod v. 
Urstted States (229 U. S. , 416, 434, 436 (where the application of the Act of 
Congress with respect to Philippine duties was limited so as to carry out its 
true intent) ) and was definitely applied in the case of Rafferty v. Smith, Belt 
cf Co. , Ltd. (257 U. S. , 226, 282). Taxes on the value of exports from the 
Philippine Islands had been collected under a Philippine act while duties on such 
exports were forbidden by an A. ct of Congress. The taxpayers had recovered 
judgments for restitution in March, 1920. The Congress, by Act of June 5, 
1920 (ch. 263, 41 Stat. , 1015, 1025), confirmed the collections. The court held 
that the enactment was within the power of Congress, and the fact that the 
taxpayers had recovered judgments for the amounts collected gave them no 
higher rights than those possessed by the taxpayers in the Heinszen case. 
(See also Charlotte harbor c6 Northern Railteay Co. v. Welles, 260 U. S. , 8, 11, 
12; IIodyes v. Snyder, 261 U. S. , 600, 608, 604. ) In Isorbes Boat Line v. Board, 
of Commissioners, supra, the Heinszen and Rafferty eases were invoked without 
success; the court expressed the view that "a tax may be imposed in respect 
of past benefits" and that in those eases the principle of ratification was not 
necessarily involved, citing Wagner v. Baltimore (289 U. S. , 207, 216, 217) and 
Btockd'ale v. Atlantic Insaranoe Co. (20 Wall. , 828). 

It is apparent, as the result of the decisions, that a distinction is made be- 

tween a bare attempt of the legislature retroactively to create liabilities for 
transactions which, fully consummated in the past, are deemed to leave no 

ground for legislative intervention, and the ease of a curative statute aptlv 
designed to remedy mistakes and defects in the administration of govern- 
ment where the remedy can be applied without injustice. Where the asserted 
vested right, not being linked to any substantial equity, arises from the mis- 
take of oificers purporting to administer the law in the name of the Govern- 

"See De LAna v. Bidioell (182 U. S. , 1); Dooley v. United States (182 U, 8, , 222); 
Dooley V. United States (188 U. S. , 151); Fourteen Diamond Rings (188 U. S. , 176). 

"Lincoln v. United States; Warner, Borneo d Co. , Ltd. , v. United States (197 U. 
419; 202 U. S, 484). 
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ment, the l& islature is not prevented from curing the defect in administra- 
tion simply because the effect may be to destroy causes of action which would 
otherwise exist. " "The power is necessary, that government may not be de- 
feated by omissions or inaccuracies in the exercise of functions necessary to 
its administration. " (Charlotte Harbor d Northern RaUi&lay Co. v. Welles, 
supra. ) This principle covers the present case. The petitioners had been 
indebted to the Government for the amount which was subsequently col- 
lected. They had asked for a review of the assessment and collection was 
postponed. The Treasury Department had mistakenly asstuned th;it the stat- 
ute of limitations did not apply to distraint proceedings and before the mis- 
take was discovered the period of limitation had expired. The Congress 
could correct this defect in administration without violating any subsiantial 
equity, and this was accomplished by section 611 of the Revenue Act of 1928. 

Having reached this conclusion, it is not necessary to consider the authority 
of the Congress to withdraw the consent of the United States to be sued. 
(See United States v. Heinszen &f Co. , supra, at page 891. ) The argument of 
the Government in this respect is not adequate to dispose of the controversy, 
Some of the present suits were brought against the collector individually and 
were based upon the right to recover as against him by reason of his illegal 
acts. Such an action is personal and not against the United States. (Sage 
v. United States, 250 U. S. , 88, 87; Smietaniea v. Indiana Steel Co. , 257 U. S. , 
1, 4, 5 [Ct. D. 17, C. B. 5, 251]. ) If the Congress did not have the author- 
ity to deal by a curative statute with the taxpayers' asserted substantive right, 
in the circumstances described, it could not be concluded that the Congress 
could accomplish the same result by denying to the taxpayers all remedy both 
as against the United States and also as against the one xvho committed the 
wrong. (See Brinlcerhoff-Faris Trust d Sfynnngs Co. v. Hill, 281 U. S. , 678, 
679, 680. ) 

The objection to section 611 upon the ground that it is arbitrary and 
capricious in its classification, and hence offends the fifth amendment, is without 
merit. The broad discretion of the Congress in the exercise of its constitutional 
power as to taxation (Brushaber v. Union Pacifi Ra(It(&ay Co. , 240 U. S. , 1, 
24 — 26; Evans v. Gore, 258 U. S. , 245, 256 [T. D. 8087, C. B. 8, 98]; Barclalf 
Co, v. Edwards, 267 U. S. , 442, 450 [T. D. 8691, C. B. IV — 1, 207]) necessarily 
extends to the whole field of supervision and control of the processes of 
enforcement. It can not be deemed to be unreasonable that the Congress in 
the present instance provided for cases in which a claim in abatement had 
been filed and the collection stayed. In its selection the Congress dealt with 
an appropriate class and was not bound to include others. Nor is the statute 
rendered invalid by the provision as to payments made within a year after 
its enactment. As already stated, the Treasury Department did not construe 
section 611 as authorizing collections in the future, after the expiration of 
the period of limitation; and if the Congress saw fit to make the statute 
applicable to future voluntary payments, it was clearly entitled to fix a limit 
of time within which it might be so applied. 

'7 In United& States v. Heinszen &S Oo. (200 U. S. , 370, 386, 387), this court said: n But 
if it be couceded that the claim to a return of the moneys paid in &Iischarge of the exacted 
duties was in a sense a vested right, it in principle, as we have already observed, wou)&l be 
but the character of right referred to by Kent in his Commentaries, where, in treating of 
the validity of statutes retroactively operating on certain classes of rights, it is said 
(volume 2, pages 415, 416): ' The legal rights affected in those eases by the statutes were 
deemed to have been vested subject to the equity existing against them, and which the 
statutes recognized aud enforced. (Gos)&en v. Stonfngton, 4 Connecticut, 209; %'(lkinson 
v. Leland, 2 peters, 627; Langdon v. Strong, 2 Vermont, 234; )I atson v. sterner, 8 peters, 
88; 3 Story's Comm. ou the (. "onstitution, 267. )' " 

""As tbe law stood before later statutes a collector was liable personally for duties 
m'istakingly collected, if the person charged gave notice, at tbe time, of his inteution to 
sue, aud warning not to pay over the amount to the Treasury. (EBiott v. Su&art&east, 10 
Pet. , 137. ) But, after au Act of Congress had required collectors to paV over such moneys, 
it wss held, against the dissent of Mr. Justice Story, that the personal liability was gone. 
(Cary v. Curtis, 3 llo. , 236. ) Later statutes, however, recognize suits against coilnctors 
in such &ases, and the plaiutiff contends that they should be construed to create u new 
statutory liability attached to the office sud passing to successors, as was held in this 
case, the formal defendant being saved, from harm by the United States. This however, 
is uot the (suguaae nf the statutes aud hardly cau be reconciled with the decision of this 
court iu Sage v. Unite&I States (250 U. S. , 33) aud other cases to which ws shall refer. 

In Patton, v. Brady (184 U. S. , 608), a suit against a collector be un after tbn 
passage of this statute, it was held that it co&&ld be revived against his executrix, which 
shows a ain that the action is personal; as also does the fact that tbe collector mav be 
held liable for interest. " (Smietunf&a v. Ind(ana Steel Go. , 257 U, S. , 1, 4, 5. ) 

72109' — 81 — 14 
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In some of the cases under review, it is insisted that sectio~ 611 does not. 

preclude the recovery of interest, upon the ground that the interest had not 
been assessed and therefore lav outside the prohibition of the statute. But it 
does not appear that there was any statutory requirement that interest as 

such should be assessed, and the valid denial of the right to recover the prm 

cipai should be deemed to apply also to the interest. 
Judgments aflirmed. 

TITLE V. — GENERAL PROVISIONS, 

SECTION 701. — DEFINITIONS. 

ARTicLE 1814: Association distinguished from 
trust, 

X — 20 — 5069 
I. T. 2572 

REVENUE ACT OF 1928. 

Under the facts in this case, where the elements of business, 
of control by the beneficiaries, and of quasi corporate organisation 
in general are all present in a fixed investment trust, the trust con- 
stitutes an association. 

An opinion is requested witn reference to the taxable status of a 
certain investment trust. 

The trust instrument, which is dated as of February —, 1981, pro- 
vides that the M Company shall purcliase so-called "stock-units, " 
to be deposited with the N Company in trust for the bearers of 
certificates of interest in the trust. Each "stock-unit" consists of 
shares of stock in 85 corporations, designated by the trust deed as 
"constituent companies, " the number of shares in each corpora- 
tion varying from 2 to 20. Upon the vesting in the trustee of legal 
title to these stocks, the trustee issues certificates for 72. 7y trust 
shares to the depositor for each stock-unit so deposited. and the 

depositor sells the trust certificates, which are negotiable by mere 

delivery, to the investing public. 
The bearer ot certificates for 72. 7y trust shares. or even multiples 

thereof, may secure proxies to vote the stocks in the stock-units 
represented by his trust certificates, ancl he may at any time sur- 

render his trust certificates ancl receive such stock-units in specie 
from the trustee, thereby severing the bearer's connection with the 
trust. Except a~s above provided, the trustee niust vote the stocks 
as the depositor may direct, the depositor to direct such voting 
in the interests of the beneficiaries. The owner of less than 72. 7y 
trust shares has neither the riglit to vote tlie stocks nor to with- 
draw them, but may surrender his trust certificates and receive 
in cash the value of his proportionate part of the trust property. 
If the liquidation value of a stock-unit shall at any time become 
equal to, or greater than, 1. 7x dollars per trust share, the depositor 
may require the trustee, by publication and/or by mail, to notify 
the bearers of trust certificates of that fact, so that they may, if 
they desire, surrender their trust certificates and realize on the 
increase in value of their shares. 

The trustee is to sell aH shares of stock, subscription rights, securi- 

ties, etc. , received by way of dividends on the depositecl property, 
with the exception of common stock received by way of stock divi- 
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dends oi upon a reclassification or exchange. Such sales are to take 
place not later than 60 days after the receipt of the property by the 
trustee, but, subject to this exception, the trustee has absolute discre- 
tion when to make the sales, "with the purpose of obtaining the 
highest price * * * reasonably obtainable therefor 
The net proceeds of such sales are to be credited to the distribution 
fund. 

Common stocks received by way of stock dividends, or by way 
of reclassification, change in number, etc. , of the shares of deposited 
stocks, are to be retained as part of the stock-units. If the corpora- 
tions in question give the trustee any option with respect to such 
reclassification or exchange, the trustee "shall exercise such option 
in such manner as it, in its sole discretion, may determine. " In the 
event of a plan for the merger of any constituent company into 
another company, which plan results in the formation of a "protec- 
tive committee ' to hold, temporarily, the shares of stock affected, 
the trustee is to deposit such shares with the committee if the 
majority of the outstanding shares in such constituent company have 
been deposited with the committee. If the trustee is unable to 
cletermine whether or not a majority of the shares have been so 
deposited, thc trustee has absolute discretion to determine its course 
of action. 

In case the depositor, desiring to purchase the stock of any constit- 
uent company for the purpose of depositing aclditional stock-units 
with the trustee, is unable to buy the stock on the market for a period 
of at least 10 days, the trustee must sell the stock of such company 
already held by it, the net proceeds to be credited to the distribution 
fund. 

The distribution fund, which includes cash dividends received 
on the deposited stocks and the net proceeds of such sales of stock~, 
subscription rights, etc. , as the trust instrument authorizes to be sold, 
is to be distributed semiannually to the bearers of trust certificates. 

In accordance with Article VII, the indenture may be aniended 
at any time "with the approval of the trustee and by the vote of the 
bearers of certificates representing not less than 66'/s per cent of the 
trust shares outstanding at the time taken, as hereinafter in Article 
VIII provided. " The trust is to terminate September —, 1986, 
"but it may be terminated at any time in accordance with the 
provisions and requirements of Article VIII. " 

Article VIII provides that " the depositor or the bearers of 
certificates representing not less than 25 per cent of the trust 
shares ~ ~ ~ may at any time notify the trustee that it or they de- 
sire the trustee to call a meeting of the bearers of certificates for the 
purpose of considering the termination or the amendment of the in- 
denture. " The trustee is thereupon required to call such a meeting 
(" provided in the case of an amendment, the amendment is one 
permitted by the provisions hereof and the approval of the trus- 
tee * ~ * has been given"), at which meeting every certificate 
holder is entitled to one vote for each trust share represented by his 
certificate. Votes may be given in person or by proxy. The deposi- 
tor and the trustee may attend the meeting, but shall have no vote. 
The bearers of certificates representing not less than 66% per cent 
of the trust shares outstanding must be present at such meeting in 
person or by proxy in order to constitute a quorum, but otherwise 
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the certificate holders at such meeting "may adopt their own rules 

of procedure. " The depositor or any certificate holder "may sub- 

mit" to the meeting "any proposed termination or amendment of 

or to the indenture, the substance of which shall have been indi- 

cated in the notice of the meeting and request that a vote be taken 

upon the same. " Minutes of all proceedings shall be made and 

entered in books to be provided by the trustee. 
It is not specifically stated what percentage of the vote will be 

required. in order to terminate the trust, or whether or not the con- 

sent of the trustee will also be necessary to e8ect such termination. 

It seems clear, however, that the consent of the trustee is not neces- 

sary, and that the certificate holders may provide at the meeting 

what percentage of the vote is necessary to accomplish the termi- 

nation. As already noted, Article VII provides that the indenture 

may be amended at any time "with the approval of the trustee 

and by the vote of the bearers of certificates representing not less 

than 66~/s per cent of the trust shares outstanding at the time 

taken, as hereinafter in Article VIII provided. " With respect to 
amend'ment, therefore, it is specifically stated that the consent of 
the trustee must be obtainecl, together with the vote of 662/3 per 
cent of the trust shares. 

In sharp contrast to the amendment provisions, A. rticle VI states 

in positive terms that the trust "may be terminated at any time in 

accordance with the provisions and requirements of Article VIII. " 
As Article VIII does not provide that either the consent of the trustee 

or depositor or the consent of any fixed percentage of the holders of 
trust shares must be obtained in order to terminate the trust, but does 

provide for meetings to consider termination, and further provides 
that neither the trustee nor the depositor shall vote at such meetings, 
and that the beneficiaries may adopt their own rules of procedure, 
it follows that the consent of the depositor or trustee is not required 
for termination, anil, since the percentage of vote required. to pass a 

motion is a. " rule of procedure, " it also follows that the beneficiaries 
at such meeting may determine what per cent of the vote of the trust 
shares is necessary in order to terminate the trust. That the consent 
of the trustee or depositor is not necessary to e8ect a termination of 
the trust is further shown by the fact that Article VIII, after provid- 
ing that the depositor, or the beneficiaries of 25 per cent of the trust 
shares, inay notify the trustee to call a meeting to consider termina- 
tion or amendinent, states: 

(4) The trustee (provided in the case of an emeudment, the amendment is 
one permitted by the provisions hereof and the approeai of the trNstee 
has been given) shall thereupon call a meeting "' "' *. [Italics supplied. ] 

If it had been intended to require the consent of either the trustee 
or the depositor to effect a termination of the trust, certainly the 
parenthetical proviso above quoted would not have been specifically 
confined to the case of an amendment, but would have made the call- 

ing of a meeting for the purpose of considering terminetion of the 
trust contingent, likewise, upon the " approval " of the trustee and/or 
depositor. Furthermore, as each certificate holder individually has 
the right, at any time, without the consent ot the trustee or depositor, 
to sever his own connection with the trust, it is reasonable to suppose 
that a vote of any considerable percentage of the trust shares to 
terminate the trust as a whole would be e8ective without the r onseni 
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of the trustee, since such certificate holders could in any event bring 
the trust to a. «l~&. e with respect to a large portion of the trust prop- 
erty simply by exercising their individual rights as certificate holders. 

Section i of Article III provides that the depositor may recommend 
to the trustee that any of the stocks be eliminated from the stock- 
units, whereupon the trustee is required to call a meeting of the bear- 
els of trust certificates. If 60 per cent of' the bearers who are 
pre8emt at said meeting in person or by proxy shall vote to eliminate 
shares of stock of any constituent company, the trustee is required to 
sell such stock and credit the net proceeds to the distribution fund. 
It is not specifically stated in the instrument whether or not the cer- 
tificate holders may substitute some other stock for an eliminated 
stock. However, it is clear that a vote of 662/3 per cent of the trust 
shares, together with the consent of the trustee, will amend the 
trust, and this power to amend would of course include the power 
to substitute the securities, and for that matter to eliminate securities 
without first obtaining any recommendation from the depositor to 
that effect. Moreover, it is stated that securities may be substituted. 
The portion of the statement referred to reads as follows: 

The trust permits the elimination of securities under two condi- 
tions: First, that they are unavailable for ready purchase and, therefore, new 
units can not be made identical with old units without elimination and, second, 
elimination by vote of 60 per cent of the holders of trust eerfificate8 attendin. 
a meeting. There is a provision for the substitution, of securities by cote of 
66% per cent of ali certificate holders. * * * [Italics supplied. ] 

Furthermore, elimination and substitution of securities could be 
accomplished by the beneficiaries through the process of terminating 
the instant trust and creating a new trust, and for this purpose the 
consent of neither the depositor nor the trustee would be essential 
unless it were desired to retain them as manager's of the new trust. 

The trust instrument provides that it is the intention to create 
a trust and not to create a partnership, bailment, or association. It 
is further provided that the bearers of certifi«ati s shall in no event 
be personally responsible for any d«bts, and that all those dealing 
with the trustee shall look only to the deposited property for satis- 
faction of claims. The death or incapacitv of a bearer does not ter- 
minate the trust or entitle his legal representative to claim an ac- 
counting or to institute partition proceeclings, an«l each certifl& ate 
holder expressly waives any legal right he might otherwise have to 
compel the trustee to account, except to the ex~tent provided by the 
indenture. 

In the opinion of this once the trust in the instant case does not 
fall within the language of article 1814 of Regulations 74. providing 
that: 

Vvhere trustees merely hold propertv for the collection of the income and its 
distribution among the beneficiaries of the trust. and are not engaged, either 
by themselves or in connection with the beneficiaries, in the carrying on of 
any business, and the beneficiaries have no control over the trust, although 
their consent mny be a&quired for the filling of a vacancy among the trustees 
or for a modification of the terms of the trust, no association ezists 

On the contrary, the trustee, in conjunction ~vith the benefi«iaries. 
and with the depositor a«ting for the b«neficiari«s. is carrying on 
a business ent«rp~ ise in quasi corporate form, and in addition, the 
beneficiaries have positive control of the trust. 
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Considering the control element first, it appears that not only 
may each bene6ciary individually withdraw from the trust at any 
time, but that also the beneficiaries, in meeting assembled, may, -by 

any percentage of the vote agreed upon at such meeting, terminate 
the trust as a whole. In the case of Rochester Theatre 1'net Estate 
(16 B. T. A, 1275), the trust agreement provided in Article XI, 
paragraph 2, that the trust might be terminated at any time subse- 

quent to two years from the date of the instrument by a majority 
vote of the beneficiaries. The opinion states: 

we are of the opinion that substantial control * ' ':: was vested 
in the shareholders under the provisions of Article XL, paragraph 2, of the 

declaration of. trust ~ * *. Cf. In re Assooiated, Trust (222 Fed. , 
1012); S'imion v. Iflip~teh~ (262 Fed. , 828). 

The power to terminate the trust at any time is a power of such 
magnitude as to be equivalent to almost any number of lesser powers 
frequently pointecl to as being sufIicient to constitute control. Once 
the trust is terminated, there is nothing to prevent the bene6ciaries, 
at the same meeting, froni creating a new trust with different pro- 
visions, to be nianaged by a difFerent trustee and a di8erent deposi- 
tor. Therefore, the power to terminate in ePect embraces the power 
to amend, together with the power to remove the trustee and/or 
depositor ance to appoint others. The provision in the indenture 
that the consent of the trustee must, be obtained for amendment will 
protect the present trustee against being forced to administer a trust 
containing amendments of which he does not approve, but it does 
not prevent the beneficiaries from in efFect bringing about any 
amendments desired by them through the device of terminating the 
instant trust and creating a new one with a difFerent trustee. 

In the case of rissociated I'rest (222 I&'ed. , 1012) it was held that 
a certain trust was an "unincorporated company" within the mean- 

ing of the Bankruptcy Act. The court said: 
The absolute powers of termination and amendment give the certificate hold- 

ers * * "' the ultimate control of the business of the trust whenever they 
choose to take that power into their hands. They have not yet done so; but 
the character of the organization is to be gauged rather by the powers of the 
certificate holders, than by the extent to which those powers have as yet been 
exercised. The analogy between the * " ' organization and. a corporation 
is apparent. The certificate holders clearly possess many of the most character- 
istic powers of stockholders. 

In Simeon v. Jf7ipatein (262 Fed. , 823) it was held that the power 
to amend. constituted control, and the same conclusion was reached 
in 3fcCamey v. HoPAtev OiI, Co. et al. (Texas) (241 S. W. , 689), 
the court likewise stating that the articles of association must be 
looked to to determine the question of power of the shareholders 
to control the action of the trustees, even though the power is never 
exercised. OSce Decision 407 (C. B. 2, 11) also states that it is 
immaterial whether the control vested in beneficiaries by a trust 
agreement is in fact used by the beneficiaries. 

As stated above, the power to terminate is in efFect equivalent not 
only to the power to amend, but also to the power to remove the 
trustee and depositor and to appoint others. This latter power has 
also frequently been regarded as sufhcient to constitute control of 
the trust. It was stated in Solicitor's Memorandum 4104 (C. B. 
IV — 2, 8) that the power to remove the trustees at any time and to 



205 [/(701, Art. 1314. 

appoint others constitutes a greater degree of control than the power 
to elect trustees at periodical intervals, and the power to elect trus- 
tees at periodical intervals is expressly mentioned in the regulations 
as being positive control. Article 1814 states that: 

If, however, the beneficiaries have positive control over the trust, 
whether through the right periodicallv to ele«t trustees or otherwise, an asso- 
ciation exists within the meaning of section 701. 

Wrightington on Associations (2d ed. , 68) considers that the 
power to remove the trustees at any time unquestionably constitutes 
control, whereas he doubts whether or not the mere power to elect 
at regular intervals should be deemed control. In Hornblmoer v. 
W'kite (21 Fe&1. (2d), 82, affirmed. White v. Ho~blo~er, 27 Fed. 
(2d), 777), the United States District Court for the District of 
Mass~achusetts said: 

The Hecht case did not, overrule the Crocker case, but held that 
three Massachusetts trusts which were there co~cerned were associations within 
the definitions of the taxing Acts. In each of them, however, the beneficiaries 
had the supreme control, as they could remove the trustees. 

Although the circuit court of appeals in the same case said that a 
trust carrying on business in quasi corporate form is an association 
even in the absence of control by the beneficiaries, it in no way denied 
that the power to remove trustees at any time and substitute others 
constituted control. 

In the instant, case, the beneficiaries, without the necessity of re- 
course to their power of termination. may also, with the consent of 
the trustee, amend the trust by a. two-thirds vote, and, with the recom- 
mendation of the depositor, they may, by a three-fifths vote. , eliminate 
any stock from the stock-units. 

In view of the foregoing, it is the opinion of this office that the 
beneficiaries have positive control of the trust, and, under the regula- 
tions, this feature is alone sufficient to classify the concern as an 
association. 

However, in addition to the element of control. it is the opinion of 
this oflice that the trustee and the beneficiaries. together with the 
depositor acting for the beneficiaries, are associated for the purpose 
of carrying on a business enterprise. The trustee does not, in the 
language of article 1814 of the re~lations, merely "hold property 
for the collection of the income and its distribution among the bene- 
ficiaries, " but, together with the depositor and the beneficiaries, is 
carrying on a business enterprise. Even in the case of fixed invest- 
ment trusts where no power of substitution of securities is given, and 
where stocks may be eliminated only in case of failure of dividends, 
reclassification, merger, and the like, an important purpose of the 
trust is to realize on ex~pected increas~es in value of corpus when the 
trust terminates; and the provisions in those trusts permitting any 
beneficiary to withdraw at will and receive his proportion of the trust 
property, or its value in money, place each beneficiary in a position 
to wit& h tli& market. and realize gains by withdrawing from the trust 
at a favorable time, and then to purchase trust shares again when 
the stock market suffers a. reaction. In other words, each beneficiary 
may take advantage of fundamental changes in the market, and still 
secure the safety of diversification of inve~stment through association 
with the other beneficiaries. 
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J& urthermore, in the Hecht Trust in IIeoht v. Malley (965 U. S. . 
144 [T. D. 8595, C. B. III — 1, 489] ), the court held that a trust, which 
merely owned and managed an office building as an investment, was 

carrying on business, though no purchases and sales of corpus were 

involved, the court evidently considering that the functions of man- 

agement were sufiicient to constitute a business. There is therefore 
ground for argument that the managerial duties involved in the 
ordinary fixed investment trust are sufficient to constitute a business, 
irrespective of any profit-seeking purpose with respect to increase of 
value in trust corpus. In Haivnar Coal Co. v. Beiner (84 Fed. (2d), 
7o5) the Circuit Court of Appeals, Third Circuit, discussed at length 
the principles unclerlying what constitutes the doing of business for 
capital stock tax purposes and reached the conclusion that: 

when a corporation is organized for one definite purpose, the ulti- 
mate object of which is profits, and it engages in the business of effectuating 
that purpose and then stops the business by reason of sale, lease, or other action, 
and thereafter simply hangs on, in a corporate sense, receiving and distributing 
the avails of its reorganized al'fairs, it is not doing business. On the other 
hand a corporation, organized for a definite though limited business purpose 
involving profits, that pursues activities to carry out that purpose, no matter 
how few or small they may be, is carrying on or doing business within the 
meaning of the statute. We shall apply these tests to the facts of the eases 
under consideration. 

Was the plaintiff carrying on or doing business ~ '": ~i Certainly it was 
doing something. While it never mined and sold coal, it held. coal lands, a thing 
it originally did witliin its corporate powers and the specifi thing it evidently 
was organized to do. It does not appear that it acquired and held the Inclianola 
stock and the coal lands in trust, or otherwise than for profit. It admitted 
that from its Pittsburgh property it received profits in the form of rentals. Iu 
owning the stock of Indianola and voting it and holding the real estate the 
plaintiff was pursuing the ends for which it was organized, without diminution 
of or change in its activities, which, though few and small, were none the less 
business activities. 

The Supreme Court denied certiorari in the barman Coal Co. 
case (50 S. Ct. , 159). Under the theory outlined in that case as to 
what constitutes the doing of business, there is ground. for arguing 
that even the most rigid investment trust is engaged in business. 
Such a trust is "organized for a definite though limited purpose 
involving profits, " and it engages "in the business of efFectuating 
that purpose. " It is not, in other words, an organization originally 
created for some purpose which it has now abandoned, but is a 
concern which is doing what it was organized to do. See, also, 
Edwards v. Chile Copper Co. (970 U. S. , 452, T. D. 8857, C. B. V — 1, 
410), another capital stock tax case, where the Supreme Court said 
that "The exemption 'when not engaged in business' ordinarily 
would seem pretty nearly equivalent to when not pursuing the ends 
for which the corporation was organized, in the cases where the 
end is profit. " (See generally Boh et al. v. MeCaughn, 49 Fed. (9d), 
616; L, C. Morgan et a/. , Trustees of Marsh Foundation, v, Nauts 
(not reported); Gardiner ck Palfrey, Trustees of 8amuel Hann~nond 
Real Estate Trust, v. United 8tates, 48 Fed. (9d), 450, affirmed on 
February 19, 1981, by Circuit Court of Appeals, First Circuit; Sears, 
Roebuck ck Co. , Employees' Saiiings and Profit 8haring Pension 
Fund, v. Commissioner, 45 Fed. (Bd), 506. See, also, the dictionary 
definitions of associations quoted ~nd approved byi the Supreme 
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Court in Hecht v, gValley, supra. which do not mention business. and 
by the Circuit Court of Appeals in Piz. feting v. Alyea-1Vichcis Co. , 
21 Fed. (2d), o01, T. D. 4096, C. B. VI — 2, 314, certiorari denied. 276 
U. S. , 617, which do not require the carrying on of business. ) 

There are additional profit-seeking features in the instant case. 
for exaniple, the provisions v;hich permit the elimination and . -. ub- 
stitution of securities for any purpose; the clause giving the deposi- 
tor discretionary power to notify the beneficiaries whenever the 
value of stock-units rises to 1. 7a dollars per trust share (apparently 
with the purpose of reminding the beneficiaries of any opportunities 
to realize on possibilities of profit taking which may occur before 
the termination of the trust); and the short term (ot/& years), for 
which the trust itself is created, the purpose, in this connection. 
apparently being to take advantage of a low market, await a rise in 
value, and then sell out. 

The instant trust, moreover, places much more control in the 
beneficiaries and, in general, ha~ a greater degree of quasi corporate 
form than ordinary fixed investment trusts. In the typical fixed 
investment trust, each beneficiary has the power to sever his connec- 
tion with the trust at any time and take out his share of the prop- 
erty, either in specie or in cash, but the bene6ciaries have no control 
in an assariated capacity. There is no provision, in other wortls, 
wliereby they may assemble in a meeting, adopt their ov-n rules of 
procedure. and terminate, or otherwise control the trust as a whole, 
by the vote of a majority, or some other percentage of the trust 
shares. A provision for binding all the members of a group at a 
regularly called and duly attended meeting, by a vote not unanimous, 
is one of the typical features of an association. (See G. C. ~f. 7475. 
C. B. IX — 1, 177. and cases cited therein. ) Such a provision gives 
to the bene6ciaries an az'ganieed capacity to act, thereby emphasizing 
the fact that the trust is an association under article 1812 of Regu- 
lations 74 (providing that associations include all organizations which 
act or do business in an organized capacitv) as well as under the 
article of the regulations which deals specifically with the distinc- 
tion between trusts and associations (article 1814). 

Other quasi corporate features, wliich are typical of nearly all 
fixed investment trusts, also are present in the instant case. The 
beneficial interest is divided into shares, for which transferable 
certificates are issued. The a8airs are managed by the. trustee and 
the depositor for the benefit of shareholders who are entitled to the 
inconie without sharing actively in the management. Clauses are 
inserted, designed to free the beneficiaries and the managers from 
personal liability. and there are other clauses intended to protect 
the N Company from the characteristic liability of a trustee to ac- 
count to the beneficiaries. 

On the facts presented. it is the opinion of this ofFice that the ele- 
ments of business, of control by the beneficiaries. and of quasi cor- 
porate organization in general, are all present in the instant case, and 
that, under the doctrine of such cases as Becht v. 3falley. supr;i; 
Pi&1& zi»y v. . -llzlezz-Xichals Co. , supra; and Pazdinez Z Palfzegz. 
Trustees af 8a»z, uel IYavzznzozzcl Zeal. Estate Tz ust, v. L nzz'ted . +fate;. 
supra, as well as. under the Treasury regulations, the trust constitutes 
an association. 
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SECTION 708. — DEDUCTION OF ESTATE AND 
INHERITANCE TAXES — RETROACTDTE. 

REVENUE ACT OP 1928. 

X-24-5104 
G. C. M. 9490 

The trustees of a residuary estate consist'ng of both realty and 
personalty devised and bequeathed in trust for others are devisees 
and legatees within the meaning of section 703 of the Revenue Act 
of 1928, and may, u~der the circumstances of the instant case, claim 
as a deduction the full sum of the estate tax paid from income 
taxable to the trust as an entity. 

An opinion is requested whether additional Federal estate taxes 
paid in 1922 by the trustees of testator's residuary estate after the 
executrix had been discharged are, in whole or in part, deductible by 
the trustees under section 708 of the Revenue Act of 1928. 

A died on July —, 1919, leaving a will in which B, his widow, was 
appointed executrix. She was discharged as executrix and the ad- 
ministration. of the estate was closed on May —, 1920. 

The will of the decedent, after malring certain specific bequests, 
gave, devised, and bequeathed all the rest, residue, and remainder of 
the estate to B and the M Company as trustees. One-fourth of the 
income of the trust was to be distributed periodically to the widow 
during her lifetime; not more than one-fourth of the income was to 
be used for the care, education, and support of the testator's children 
until the youngest surviving child should. reach the age of 30 years; 
and the remainder of the income was to be accumulated and added 
to the corpus of the trust. If the youngest surviving child of the 
testator should arrive at the age of 30 years within the lifetime of 
the widow, then one-fourth of the estate was to be distributed to the 
children of the testator or the surviving issue of any deceased child. 
On the death of the widow, provided the youngest child of the testa- 
tor had reached the age of 80, the entire estate was to be divided 
among the surviving children or surviving issue of any deceased 
child. If the youngest surviving chihl had not reached the age of 
80 at the death of the widow, the estate was to be distributed to the 
surviving children or their issue when the youngest child reached 
that age. 

Subsequent to the discharge of the executrix on May —, 1920, the 
Commissioner of Internal Revenue assessed against the estate addi- 
tional Federal estate tax in the amount of x dollars. This tax was 
paid by the M Company as trustee on December —, 1922. It ap- 
pears that no deduction for this tax was claimed either in the 
original return of the trust or by any of the beneficiaries thereof 
and that no claim in abatement was filed. Such a deduction has& 

however, been claimed by the trustees in a claim for refund filed 
on behalf of the trust on January —, 1927. This additional Federal 
estate tax is stated to have been paid by the trustees out of that 
part of the income of the residuary trust estate accumulated for 
future distribution. 

It is contended that under section 708 of the Revenue Act of 1928 
the total amount of the additional Federal estate tax (x dollars) 
should be allowed as a deduction on the return, Form 1040, filed 
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by the trustees covering the undistributed one-half of the income 
taxable to the trust as an entity. It is contended that the trust 
estate falls within the meaning of the terms " devisee, legatee, 

or beneficiary" as used in section 703 of the Revenue Act 
of 1928, which is retroactive and provides, in so far as is here rele- 
vant, as follows: 

(a) In determining the net income of an heir, devisee, legatee, distributee, 
or beneficiary (hereinafter in this section referred to as "beneficiary" ) or of 
:in estate for any taxable year, under the Revenue Act of 1926 or any prior 
Revenue Act, the amount of estate, inheritance, legacy, or succession taxes paid 
or accrued within such taxable year shall be allowed as a deduction as follows: 

(1) If the deduction has been claimed by the estate, but not by the bene- 
ficiary, it shall be allowed to the estate; 

(2) If the deduction has been claimed by the beneficiary, but not by the 
estate, it shall be allowed to the beneficiary; 

(6) If the deduction has been claimed by the estate and also by the bene- 
ficiar, it shall be allowed to the estate (and not to the beneficiary) if the 
tax was actually paid by. the legal representative of the estate to the taxing 
autliorities of the jurisdiction imposing the tax; and it shall be alloived to the 
beneficiary (and not to the estate) if the tax was actually paid by the benefi- 
& iarv to such taxing authorities; 

(4) If the deduction has not been claimed by the estate nor by the benefi- 
ciary, it shall be allowed as a deduction only to the person (either the estate 
or the beneficiary) by whom the tax was paid to such taxing authorities, and 
only if a claim for refund or credit is filed within the period of limitation 
properly applicable thereto; 

(5) Notwithstanding the provisions of paragraphs (1), (2), (3), and (4) of 
this subsection, if the claim of the deduction by the estate is barred by the 
statute of limitations, but such claim by the beneficiar is not so barred, the 
deduction shall be allowed to the beneficiary, and if such claim by the bene- 
ficiary is barred by the statute of limitations, but such claim by the estate 
is not so barred, the deduction shall be allowed to the estate. 

(b) As used in this sectiou, the term "claimed" means claimed— 
(1) In the return; or 
(2) In a claim in abatement filed in respect of an assessment made on or 

b&'fore tune 2, 1924. 

The report of the Senate Committee on Finance (Report 960, page 
44) with respect to section 703 of the 1928 Act states as follows: 

Section 214(a)3 of the Revenue Act of 1926 and corresponding provisions of 
prior Revenue A&. 'ts permit a deduction, from gross income in computing the 
net income subject to tax, for taxes paid or accrued durin the tiixable year. 
Obviously this provision applies only to taxes imposed upon the taxpayer, and 
does not pemnit the deduction of taxes paid by a volunteer, Fixtraordin:&ry 
difficulty has been encountered in applying this deduction in the ease of estate, 
inheritance, legacy, and succession taxes, imposed by a State, Teiadtory, or a 
foreign country. These taxes are usually paid by the executor of the est:ite. 
Under the regulations of the Department the deduction was allowed the estate, 
in computing its income tax, if the tax was considered as an estate tax, and 
was allowed as a deduction to the beneficiary if the tax ivas considered to be 
an inheritance, legacy, or succession tax. As a result of recent Supreme Court 
decisions (Iicith v. Johzzsoa and United States v. 3(it&hell), redeterminations of 
the deductions claimed by the estate or by the beneficiary will be necessary 
unless the situation is remedied bv retroactive legislation. Consequently, the 
I%ouse bill inserted section 706 in the bill, the general eifect of which will be to 
ratify what the taxpayers have done and to prescribe specific rules for future 
action. 

The report of the conference committee, representing the IIouse and 
the Senate, states (Report 1882, pa«e 24): 

Amendment No. 210; The House bill contained retroactive provisions remov- 
ing tlie uncertainty of the present law &is to the deductibility, in computing net 
income, of amounts paid as estate, inheritance, succession, or legacy taxes, and 
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validated the deductions claimed in the return of the taxpayer, and provided 
for the ease where the deduction was claimed by both the estate and the bene- 
iieiarv and the case where neither claimed it. The Senate amendment adopts the 
provisions of the House bill and extends them to cases where the deduction 
was claimed by a claim in abatement, and in order to make it certain that the 
deduction will be allowed either to the estate or to the beneficiar in any 
event, the Senate amenrlment allows the deduction to the estate if the bene- 
ficial is barred from filing a claim for refund by the statute of limitations, 
and vice versa. This provision does not permit the filing of a claim for refund, 
however, if the period of. limitation has expired; and the House recedes. 

It, is evident, both from the context of section 708, itself', and from 
the committee reports, that the intention of Congress was to enact 
remedial legislation of the most liberal character — legislation which 
would tend to do away with administrative difiiculties in determin- 
ing the precise character of the taxes in question, and which would 
eliminate litigation, or greatly reduce it, with respect thereto. In 
the language of the committee reports, the general plan for effecting 
this result was "to make it certain that the deduction will be allowed 
either to the estate or to the beneficiary in any event" (subject to 
the statute of limitations), by prescribing rules which would tend 
"to ratify what the taxpayers have done. " It is a familiar canon 
of statutory construction that remedial legislation of this character 
should be liberally construed. 

In the instant case, the residuary estate, consisting of both realty 
and personalty, was devised and bequeathed to trustees in trust for 
others. As the first sentence of section 708 limits the applicability 
of the section to the determination of "net income of an heir, devisee, 
legatee, distributee, or beneficiary (hereinafter in this section 
referred to as 'beneficiary ') or of an estate, " the first question is 
whether or not the. trustees in the instant case may properly be 
designated either as heirs, devisees, legatees, distributees, bene- 
ficiaries, or as an estate. 

The legislative history and. the context of section 708 make it 
abundantly clear that the term "estate, " as used in section 708, 
refers to the decedent's estate in the technical sense — that is, to the 
estate administereel by the executor or administrator and not to the 
"estate" later managed by testamentary trustees. Even where the 
decedent's execui, ors anti his testamentary trustees are the same per- 
sons, the great weight of authority is that they act in separate and 
distinct capacities. (See Los~a~ v. Reify, 95 X. Y. , 64. ) This 
is shown by the fact, among others, that the American probate courts 
(including in that term orphan's courts, courts of ordinary, surro- 
gates, prerogative courts, registers, etc. — see 1 Woerner, Administra- 
tion, 8d ed. , 488), which have been created principally~ for the pur- 
pose of handling the estates of dccedents, ordinarily have no power 
to compel an ac~counting between a testamentary trustee and a bene- 
ficiary, or otherwise to take jurisdiction of such trusts, even though 
the same person occupies both offices. (1 Woerner, supra, 517, 518. ) 
Until distribution of the decedent's estate, a person who is both 
executor and testamentary trustee acts as executor; thereafter, he 
acts as trustee. (Woerner, supra. ) In short, the word "estate" in 
section 708 has substantially the same meaning as "estates of de- 
ceased persons during the period of: administration or settlement" 
in section 161(a)8, 1%8 Act. (See article 848 of Regulations 45 
to 69, inclusive; article 868 of Regulations 74; 8f, . 3fury's Hoap~toj 
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v +&~J& &52 Cal. , 888, 02 Pac. , 864; Logan's Estate, 181 X. Y. , 456, 
80 Y. E. , 485. ) 

As it is clear the tr«stees are not the "estate " referred to in section 
708, the question resolves itself into whether they may be termed 
heirs, devisees, legatees, distributees, or beneficiaries. In their com- 
mon legal meanings, the term "heir" refers to a person who, under 
the laws of descent, takes real estate of one dyin~ intestate "dev- to 
isee means one to whom real property is left by the will of a 
decedent; "legatee" refers to one taking personal property under a 
will; "distributee" means one taking personal property of an intes- 
tate; and "beneficiary" refers to a person for whose benefit a trust 
is created, that is, to a "cestui que trust. " A. s used for the first time 
in the second line of' section 708(a), the term "beneficiary" appears 
to refer primarily to the cestui que trust of a testamentary trust, but 
ivherever the word appears later in section 708 it is used as a generic 
term to include heirs, devisees, legatees, distributees, and/or testa- 
mentary cestuis que trust. 

Since, in the instant case, the trustees acquired both realty and 
personalty by ivill, it is obvious that if they are included within any 
of the terms defined above they constitute devisees and legatees, 
rather than heirs, distributees, or beneficiaries. The question whether 
they are devisees and legatees depends upon whether those terms 'as 
used in section 708 refer, in the case of a testamentary trust, to the 
trustees, who sec&ire the legal title to the property, or to the cestuis 
que trust, who secure the equitable title. 

In construing ivills, the courts have sometimes had occasion to 
determine whether the term "legatee, " as used by a testator, refers 
to the testamentary trustees, or to the cestuis que trust. Thus, in 
Logan's Estate (181 N. Y. , 456, 80 X. E. , 485) a testator, after giving 
six legacies, bequeathed $8, 000 to his executors, to be held in trust 
for the use and benefit of his sister during her life, and to be divided 
between her two daughters at her death, and then directed that the 
residue of his estate should be divided "among the legatees men- 
tioned in this my will, * * ~ share and share alike. 

The surrogate held that the three cestuis que trust of the testa- 
mentary tru~st were "legatees, " and that consequently the residue 
should be divided into nine equal shares, and one share given to each 
of the cestuis. The supreme co«rt held that only the life beneficiary 
of the trust was a "legatee, " and that therefore the residue should be 
divide&l into seven shares, the sister's two daughters to take nothing. 
The court of appeals, which is the court of final resort in Yew Yorl. -. 
held that the executors, in their capacity as trustees, constituted one 
"legatee, " and that consequently the residue should be divided into 
seven equal share. . one of which should be given to the trustees and 
held by them on the same trust as the legacy for $8, 000, The court 
said: 

ln a strict legal sense, the executors are the legatees to whom the 
moneys disposed of by the fifth clause [i. e. , the $S, 000] are given. Under 
our statutes the entire estate in the propertv bequeathed is vested in them, 
for the tin&e being, for the purposes of the trust. They tal-e jointly or as 
one person, and not in severalty. * ' * It is reasonable to assume that 
when the testator * * * ~1«'aks of "the legatees nientioned in this my 
will, " he lmd reference to the persons in whom the immediate title to the 
legacies given were reste&1 by its previous provisions. 
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In Lemur v. B'err& (191 Ga. , 98o, 48 8. E. , 9M) a testator be 
queathed shares of stock to a trustee in trust for his daughter (the 
trustee also being one of the executors of the will), and in another 
item the executors were directed to hold the stocks, together with 
other shares disposed of by the will, until a designated time, in the 
meantime paying the dividends "to each of said legatees annually. " 
The court said: 

The sole question "". ':. "': is whether ": ~ ' the tenn " legatee" 
is used in its technical sense, and means the trustee in whom the legal title 
was vesteil, or had reference to tlie beneficiary of the trust; or, to state the 
question diff'erently, whether it is the duty of the executors to pay the divi- 

dends arising from these stocks directly to Mrs. Harris, or whether Lamar, 
as executor, may pay them to himself as trustee, exacting therefrom com- 

missions foi himself in both capacities. The court below held that the 
executor must pay the dividends to Mrs. Harris directly, and with this view 

we agree. It is an elementary principle that in the construction of wills 

the primary object is to ascertain the intention of the testator. 

The court then quotes other portions of the will showing that 
the terms "legatees" and "children" were used by the testator as 

synonymous expressions. 
In Crutoford v. iVound Grove Cemetery Ass'r&, (918 Ill. , 899, 7o 

N. E. , 998), a will provided that the residue should be sold and 

the proceeds paicl to the "legatees hereinbefore named" in specified 
proportions. The court, held that the testamentary trustees (rather 
than the cestuis que trust) were "legatees" within this clause. See 
also LoeIcmur&, v. Reit jy& supra. 

From the foregoing cases, it appears that in construing wills the 
testamentary tru~stees are often regarded as technically constituting 
the "legatees, " but that if the testator uses the term to refer to the 
cestuis que trust the courts will give effect to his intent. The same 

reasoning is, of course, applicable to the question of whether, in a 

devise of land, the "devisee" is the testamentary trustee or the 
cestui que trust. The same reasoning likewise applies to the con- 

struction of a statute, except that the intent of the legislature, rather 
than the intent of a testator, is the governing factor. 

Exaniining section 708, one is first struck by the fact that if, in 

the case of testamentary trusts, the terms "devisee" and "legatee" 
are construed as referring to the trustees rather than to the cestuis 

que trust, the cestuis que trust are nevertheless specifically included 
in the statute under the term "beneficiary" — a term which lit- 
erally describes their status. Consequently, an interpretation that 
cestuis que trust are not, devisees or legatees and that trustees are, 
would not have the e6'ect of denying relief to cestuis que trust in 

any situation where they would otherwise be entitled to relief. On 
the other hand, an interpretation that testamentary trustees can not 
constitute devisees or legatees under section 703 would sometimes 
result, as in the instant case. in denying the deduction to anyone 
at all, when otherwise the trtistees would be in a position to claim 
it, thereby defeating the dominant purpose of Congress to grant 
the deduction to some one whenever the statute of limitations 
permits. 

These are strong arguments for the view that testamentary trus- 
tees may be legatees or devisees under section 708& particularly when 

it is reinembered that unless there is something to show a contrary 
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intention testamentary trustees do literally constitute legatees and/or 
devisees. Indeed, in the early law of trusts the testamentary trus- 
tee, rather than the cestui que trust, must always have been regarded 
as being the legatee or devisee, because only the trustee was con- 
sidered to have prnperty rights in the trust corpus, the cestui que 
trust having mere rights in personam against the trustee. Under 
the modern theory of trusts the, cestui que trust is usually regarded 
as having an equitable property right in the corpus itself, but the 
trustee has an undeniable legal property right in such corpus, and 
therefore, unless something in the statute indicates a contrary inten- 
tion, both trustees and beneficiaries might well be regarded as con- 
stituting legatees or devisees — the trustee being a devisee or legatee 
of the legal title and the cestui que trust being a devisee or legatee 
of the equitable title. 

In view of the foregoing, it is the opinion of this o6ice that the 
trustees in the instant case are devisees and legatees within the 
meaning of section 703, and the next question is, therefore, whether 
they are otherwise entitled to the deduction unIler that section. 

It is evident that they can not qualify under section 708 (a)1, 
(a)2, or (a)8, because it is admitted that they did not claim the 
deduction in their income tax returns or in claims in abatement, 
and only claims of that nature will satisfy the requirements of those 
subdivisions. See section 703(b) of the statute and Eussc/ Wolfe, 
Executor, v. Covnmigsioner (15 B. T. A. , 835, C. B. VIII — 2, 57). 
Section 708(a)4, however, provides that "if the deduction has not 
been claimed by the estate nor by the beneficiary, it shall be allowed 
as a deduction only to the person (either the estate or the bene- 
ficiary) by whom the tax was paid to such taxing authorities, and 
only if a claim for refund or credit is filed within tlie period of 
limitation properly applicable thereto. " As the cleduction has not 
been "claimed" (that is, has not been claimed in the income tax 
return or in a claim in abatement) either by decedent's estate or by 
the trustees, the trustees appear to satisfy tliis subdivision, provide&1 
their claini f' or refund was filed within the proper period. Such 
claim was filed on January —, 1927, and, according to the collector' s 
statement on the back of the claim, the trust taxes for 1922 were 
paid between June and December. 1928. On the evidence, therefore, 
the claim was filed i~ithin the 4-year period of liinitation provided 
in section 284(b)1 of the Revenue Act of 1926. It is the opinion 
of this office that the provisions of section 703(a) 4 are applicable to 
the trustees (or, to speak accurately, to the trust as a taxable entity) 
ivith respect to the I&'ederal estate tax paid in 1922. 

The next question is whether the trust is entitled to deduct the 
whole payment or only some portion of it. The Federal e. , tate tax 
is based on the decedent's estate as a whole, and not merely on tlie 
portion received by the trustees, and it is arguable that irrespective 
of' the amount paid by a particular beneficiary, he may in no event 
deduct more than his proportionate share of the tax. &Vhat that 
proportion is might be determined by comp;iring the value of the 
property received by a particular beneficiary with the value of the 
decedent's entire est;ite. A similar theory, if applied to such State 
inheritance taxes as are measurecl by the beneficiary's relationship 
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to the decedent, and by the amount of property received by the 
beneficiary, would result in holding that a beneficiary may not, deduct 
more than the amount of inheritance tax paid or accrued with respect 
to the very property acquired by him from the decedent. 

It is believed that the deduction should not be limited under the 
circumstances of the instant case to any sum less than the tota] 
amount paid. The trustees in fact paid the whole sum, and paid it 
from income taxable to the trust as an entity. They state in posi- 
tive terms in their brief that no one else is claiming a deduction 
for any part of this sum, or is in a position to make such a claim. 
However, a similar result would not necessarily follow if other 
beneficiaries were claiming deductions for the same tax, or were in 
a position to claim such deductions. 

C. M. CrraREsT, 
General Pounce/, Bureau of Imterna/ Revenue. 
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INCOME TAX RULINGS. — PART II. 
REVENUE ACT OF 1926. 

TITLE II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 208. — RECOGNITION OF GAIN OR LOSS 
FROM SALES AND EXCHANGES. 

X-20-5068 
I. T. 2578 

ARTIOLE 1572: Exchanges of property. 
(Also Section 214(a)4, 5, 6, Article 141. ) 

REvEEEE XCT OF 1926 AND PRIOR REVENI. E ACTS. 

In view of the Commissioner's acquiescence in the decision of the 
Board of Tax Appeals in the case of W. H. Hartin Co. v. Com- 
n&ironer (20 B. T. A. , 802 page 27, this Bulletin), it is held that no 
gain or loss is recognized )rom the trading in of t&rucks and passen- 
ger cars used for business purposes on new trucks and passenger cars 
to be used for' like purposes. 

I, T. 2856 (C. B. VI — 1, 168) aflirmed. 
I. T. 2419 (C. B. VII — 1, 281) and Mimeograph 8641 (C. B. VII — 1, 

86) revoked. 

ARTIGLE 1574: Exchanges in connection with 
corporate reorganizations, 

REVENUE . VCT OF 1926. 

X-4-4914 
G. C. M. 8991 

Under the circumstances in this case the entire "ain realized 
by the common stockholders of the i&I Company who participated 
in the transaction with the N Company should be treated as 
taxable income for the year 1927, the year in which the transac- 
tion occurred. 

A. n opinion is requested whether there should be a recognition of 
gain from the exchange in 1927, by certain taxpayers, of common 
stock of the M Company, for bonds and shares of stock of the N 

Company. 
On December —, 1926, a written agreement was entered into 

bet&veen the P Company and the Q Company (acting for stockholders 
holding 55 per cent of the outstanding comnlon stock of the R, Com- 

pany), as parties of the first part, and the 0 Company, as party of 
the second part, "to effect a reorganization and consolidation of their 
holdings, while preserving their control of and proportionate inter- 
ests in the aggregate property to be included in the consolidation and, 
pursuant to said general plan of reorganization and consolidation, 
to organize a new corporation uncler the laws of the State of Y& to be 

called the N Company, for the purpose of consolidating said pr&oper- 

72109' — 01 — 15 
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ties and interests now owned and controlled by the respective parties 
hereto. " It was recited that "in order to more satisfactorily carry 
out said general plan of reorganization and consolidation, it is neces- 
sary that the M Company, a State of Y corporation, be organized 
pursuant to a prior peen of reorganization to which such State of Y 
corporation and the existing R Company shall both be parties. " 
[ Italics supplied. ] 

It was agreed that said representatives of the common stockholders 
of the R Company would cause that company to transfer all of its 
assets, subject to its liabilities, to a new State of Y company (the M 
Company), in exchange for all of the stock of' the M Company. The 
stock of the M Company was to consist of the same number of shares 
of first preferred, participating preferred, and common stock, with 
the same rights and preferences as the R Company then had out- 
standing. The M Company was organized on or about February —, 
1927, according to the agreement, with capital stock consisting of 
first preferred stock, 4, 500m dollars; participating preferred stock, 
1, 260m d. ollars; and common stock 200y shares; all of which was 
issued to the R Company in exchange for all of that company's assets, 
The R Company upon the receipt of such stock distributed the same 
to its stockholders share for share. 

A. fter providing for said "prior plan of reorganization " the agree- ~ 

ment mentioned provided for the "general plan of reorganization 
and consolidation, " by which the parties of' the first part (the P 
Company and the Q Company) were to "cause a new corporation 
to be organized under the laws of the State of Y under the name of 
the N Company, " to which said parties of the first part wouM cause 
to be de'ivered not less than 55 per cent of the common stock of the 
M Company in exchange for stock and securities on the following 
basis: For each 10 shares of common stock of the M Company a 
principal amount of debentures of the N Company of the market 
value of . 15m dollars, 1 share of the second preferred stock, nonvoting, 
and 1 share of class "B" common stock, voting, of the N Company. 
The agreement did not provide for the acquisition by the N Company 
of any of the first preferred or any of the participating preferred 
stocks of the M Company. 

The 0 Company on its part agreed that "pursuant to said general 
p/an of reorganization unct cows'olidution, and as a substantially si- 
multaneous transaction with the acquisition of the M Company com- 
mon stock by said N Company, the 0 Company will take the neces- 
sary corporate action to transfer to the N Company all of its hold- 
ings of securities * * * or the cash proceeds of any such securi- 
ties as may be sold prior to such transfer ~ * * in exchange for 
the issuance to the 0 Company of three times the number of. shares 
of class "B" common stock of the N Company, which will be issued 
and outstanding immediately after the acquisition of not less than 
55 per cent of the common stock of the M Company. " 

It was further agreed that "pursuant to said. general plan of re- 
organization and consolidation" the parties of the first part (the P 
Company and the Q Company) would by a substantially simultane- 
ous transaction transfer to the 0 Company the class "B" common 
(voting) stock of the N Company received by them, in exchange for 
such ratable proportion of new class "4" (nonvoting) and class "B" 
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(voting) stock of the 0 Company as would equal a one-third in- 
crease in the amount of said class "A. " and class "B" stock of the 0 Company over the amount outstanding prior to such exchange. 

The N Company was duly incorporated On February —, 1927, 
in pursuance of the above contract it issued— 
0 per cent debenture bonds, par value 2, 850m dollars 
2d preferred stock (nonvoting) 18. 5y shares 
Class "B" common stock (voting) 110y shares 

The N Company had a larger authorized capital structure, but the 
foregoing represents the entire amount of stocks and securities issued 
in pursuance of the contract which has been described. The P Com- 
pany and the Q Company caused the transfer to the N Company of 
55 per cent of the outstanding common stock of the M Company in 
exchange for said debenture bonds, all of the nonvoting second pre- 
ferred stock, and 27. 5y shares of said class "B" common stock. 
Simultaneously, the 0 Company transferred all of its assets, consist- 
ing of a divcrsIfied list of corporate stocks, to the N Company in 
exchange for the remaining 82. 5y shares of class " B" common stock 
(voting) of the N Company. Further, in a transaction intended to 
be simultaneous, the P Company and the Q Company turned over 
the 27. 5y shares of class "B" common stock of the N Company re- 
ceived by them to the 0 Company in exchange for 287. 5y shares of. 
class "A" nonvoting common stock and 184@ shares of class "B" 
voting common stock of the latter company. 

Upon the completion of the transaction with the N Company, the 
entire issued voting common stock of said corporation was owned by 
the 0 Company, while the debenture bonds and the second preferred 
stock (nonvoting) of the N Company were owned by the persons rep- 
resented by the~P Company and the Q Cotnpany, who did not own 
any voting stock in the N Company, but did own one-third of the 
class "A" nonvoting common stock a~nd one-third of the class "B" 
voting common stock of the 0 Company. 

Each common stockholder of the M C ompany who participated in 
the exchange received from the N Contpany for each share of com- 
mon stock of' the former company the folio-iving: 

(1) 6 per cent debenture bond, par value . 015m dollars, market 
value . 01m dollars. 

(2) One-tenth of a share of second preferred stock, par value . Olin 

dollars, market value . 008m dollars. 
(8), 002@ shares of class "B" common stock, no par value. 
The value of the . 002'~' shares of class "B" common stock of the X 

Company is indicated by the fact that it was immediately exchanged 
for the folh»vin« from the 0 Company: 

(1) . 00178y shares class "A" common stock, having a market value 
of . 002m dollars and, 

(2) . 000M&g shares class "B " common stock, having a Inarket value 
of . 0085x dollars. 

Upon the completion of the exchanges the total consideration re- 
ceived by said common stockholders of the M Company for each 
share of common stock of that company amounted to . 0285' dollars, 
and the question is whether the gain realized on such exchange 
should be recognized as taxable gain. 
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Section o08 of the Revenue Act of 1926 provides in part as follows: 
(a) Upon the sale or exchange of property the entire amount of the gain or 

loss, determined under Section 202, shall be recognized, except as hereinafter 
provided in this section. 

(b) (1) 
(2) No gain or loss shall be recognized if stock or securities in a corporation 

a party to a reorganization are, in pursuance of the plan of reorganization, ex. 
changed solely for stock or securities in such corporation or in another 
corporation a party to the reorganization. 

(3) No gain or loss sha. ll be recognized if a corporation a party to a re. 
organization exchanges property, in pursuance of the plan of reorganization, 
solely for stock or securities in another corporation a party to the 
reorganization. 

(4) No gain or loss shall be recognized if property is transferred to a 
corporation by one or more persons solely in exchange for stock or securities 
in such corporation, and immediately after the exchange such person or per-. 

sons are in control of the corporation; but in the case of an exchange by two 
or more persons this paragraph shall apply only if the amount of the stock 
and securities received by each is substantially in proportion to his interesi 
in the property prior to the exchange. 

(h) As used in this section and sections 201 and 204— 
(1) The term "reorganization" means (4) a merger or consolidation (in. 

eluding the acquisitit&n by one corporation of at least a majority of the voting 
stock and at least a majority of the total number of shares of all other classes 
of stock of another corporation, or substantially all the properties of another 
corporation), or (B) a tra. nsfer by a corporation of all or a part of its assets 
to another corporation if immediately after the transfer the transferor or its 
stockholders or both are in control of the corporation to which the assets are 
transferred, or (C) a recapitalization, or (D) a mere change in identity, form, 
or place of organization, however effected. 

The transfer of all of the assets of the R Company to the M Com- 

pany for all of the latter's preferred and common stock constituted 
a reorganization within the meaning of section 908(h) l(A) above, 
on which no gain or loss was recognizable by virtue of section 208(b) 8. 
The M Company was a party to this reorganization. That com- 

pany's participation in the plan set forth in the contract of Decem- 
ber —, 1926& ceased at this point. Thereafter it was a group of the 
common stockholders of the M Company, owning at least 55 per 
cent of its common stock, who participated in the organization of the 
N Company. By its exchange with the said common stockholders, 
the N Company acquired at least 55 per cent of the common stock of 
the M Company, but did not acquire any part of the two classes of 
preferred stock of the latter company then issued and outstanding& 
and, therefore, there was no reorganization as between these two new 
corporations within the meaning of section 208(h)1(A). The N 

Company was, it is true, a party to a reorganization with the 0 
Company, because it acquired all the assets of the latter company. 
However, the exchange of 55 per cent of the common stock of the 
M Company by common stockholders of that company was an ex- 
change of stock of a corporation not a party to the latter reorganiza- 
tion for stocks and securities of the N Company, one of the parties 
to the latter reorganization, and accordingly the exchange doe8 not 
qualify as a transaction on which the accounting for gain should bc 
deferred under section 208(b) 9 of the Revenue Act of 1%6. 

It has been urged that the common stock of the M Company 
which was transferred to the N Company may be viewed as "prop- 
erty" transferred to the latter company within the meaning of 
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section 203(b)4 of the Revenue Act of 1926. Under this view the 
holders of 55 per cent of the common stock of the M coiupany ~ould 
be treated as putting their common stock as "property" into the N 
Company, and the O Company as putting in its assets (stocks of 
other corporations) solely in exchange for stock and securities of the 
N Company. Section 203(b)4 requires, however, that the two or 
more persons who convey property to a corporation shall immediately 
after the exchange be in control of the corporation. The word "con. - 
trol" as used in section 208 is defined in subdivision (i) thereof as 
meaning "the ownership of at least 80 per centum of the voting 
stock and at least 80 per centum of the total number of shares of all 
other classes of stock of the corporation. " [Italics supplied. J 

In the case at hand, upon the completion of the transaction with 
the N Company all of the class "B " voting common stock was owned 
by the 0 Company, while that company owned no part of the non- 
voting second preferred stock. The transferors of common stock 
of the M Company had no ownership of the class "B" voting com- 
mon stock of the N Company but owned a'l of the nonvoting second 
preferred. stock of that corporation. Since neither one of the parties 
to the transaction owned as much as 80 per cent of both classes of the 
issued stock of the N Company upon the completion of the transac- 
tion, it is the opinion of this oftice that the exchange can not be classi- 
fied as one made nontaxable under section 203(b)4 of the Revenue 
Act of 1926. 

Under the circumstances of this case, the entire gain realized by 
the common stockholders of the M Company who participated in 
this transaction with the N Company should be treated as taxable 
income for the year 1927, the year in which the transaction occurred. 

C. M. CMAREST) 
Gener'al Counse/, Bureau of Intenurl Revenue. 

SECTION 204. — BASIS FOR DETERMINING GAIN OR 
LOSS 

~ 
DEPLETI ON) AND DEPREC IATI ON 

ARTicr. E 1599: Stock or securities distributed 
in reorganization. 

REVENuE B. CT OF 19s6. 

X — 6 — 4926 
G. C. M. 8751 

Where, pursuant to a plan of reorganization, there was a distri- 
bution of stock and bonds to the stockholders of the old companies 
and/or to a committee representing those stockholders, and then 
a sale by those stockholders through their committee of a portion 
of the stock and bonds previously received by them, the gain or 
loss derived by each stocl. -holder must be determined bv comparing 
the amount of cash received by him from the sale of a portion of 
his stock and bonds with the basis of that portion determined 
pursuant to article 1599 of Regulations 69, as amended by Treasury 
Decision 4144 (C. B. VII — 1, 55), aud further amended by Treasury 
Decision 4274 (C. B. VIII — 2, 240). 

An opinion is requested relative to the gain derived or loss sus- 
tained from a sale of stock and bonds receiv~ed pursuant to a plan of 
rcorganizat ion. 

It appears that the M Company and the N Company were consoli- 
dated into the 0 Company on May —, 1927. Pursuant to the plan of 
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reorganization, all of the plants, properties, assets, business, and 
good will of the M Company and the N Company were transferred 
to the 0 Company in consideration of the issuance and delivery to 
the stockholders of the M Company and the N Company of 5&/2 per 
cent sinking fund. gold debenture bonds having a face value of a dol- 
lars and y shares of no par value common stock (the entire issued 
capital stock) of the 0 Company. Under the plan of reorganization, 
64 per cent of the stock and bonds of the 0 Company was to be de- 
livered to the stockholders of the M Company' and 36 per cent was to 
be delivered to the stockholders of the N Company, in proportion to 
the respective stock holdings of each member of those groups. The 
reorganization was approved at a meeting of the stockholders of both 
old companies held on May —, 1997, and was immediately thereafter 
carried into eRect. 

Thereafter and on May —, 1927, the former stockholders of the 
M Company and the N Company met and executed an agreement 
whereby certain of their members were appointed a committee repre- 
senting all stockholders and were authorized to sell for not less than 
95 per cent of the face value the entire bond issue which had been 
received pursuant to the reorganization. just completed. In the 
same agreement the committee was authorized to sell one-seventh, or 
. 148y shares, of the capital stock of the 0 Company previously re- 
ceived by the former stockholders of the M Company and the N 
Company at not less than a dollars per share. At the direction of 
the committee a single bond in the amount of a~ dollars was there- 
after issued to bearer and was sold by the committee to bankers at 
95 per cent of its. face value plus accrued interest. Two stock cer- 
tificates were thereafter issued by the 0 Company to each of the 
former stockholders of the M Company and the N Company. One 
certificate for one-seventh of the amount of stock of the 0 Company 
each stockholder was entitled to receive was delivered to the com- 
mittee to be sold pursuant to the agreement of May —, 1997, and. a 
second certi6cate for six-sevenths of the amount of stock of the 0 
Company each was entitled to receive was delivered directly to each 
stockhoMer. The committee thereafter sold one-seventh of the stock 
of the 0 Company to various individuals and distributed. the pro- 
ceeds of the sales of stock and bonds to the former stockholders of 
the M Company and the N Company. 

It is suggested that the reorganization and the sale of the bonds 
and one-seventh of the stock of the 0 Company in eRect constituted 
a single transaction wherein the stockholders of the old companies 
received. not only stock of the 0 Company but also cash, and that 
taxable income is imputable to the stockholders of the old companies 
on account of the receipt of such cash, either on the theory that 
they received stock and. cash in exchange for their stock in the old 
companies or that the cash distribution had the eRect of a taxable 
dividend. 

It is clear, however, that there occurred in the instant case 6rst 
a complete reorganization and distribution of stock and bonds of 
the new company to the stockholders of the old. companies and/or 
to a committee representing those stockholders, and then a sale by 
those stockholders through their committee of a portion of the stock 
and bonds previously received by them. In this connection it must 
be noted that no cash at any time was received by the stockholders 
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of the old companies from the O Company directly or indirectly. 
On the contrary, nothing was issued by the O Company except its 
own stock and bonds, and they were issued to the former stock- 
holders of the old companies in their due proportions. No cash was 
received except as consideration for the entire bond issue and. one- 
seventh of the stock issue when and as sold by the committee repre- 
senting the stockholders. Prior to that time the stock and bonds of 
the O Company had been either actually or constructively received 
by the former stockholders of the old companies and had assumed 
a basis determinable under the provisions of article 1599 of Regula- 
tion 69, as amended by Treasury Decision 4144 (C. B. VII-1, 55), 
and further amended by Treasury Decision 4274 (C. B. VIII — 2, 240). 
The gain derived or loss sustained by each stockholder Inust be deter- 
mined by comparing the amount of cash received by him from the 
sale of a portion of his stock and bonds with the basis of that portion 
determined as above indicated. 

C. M. CIIAREST, 
General Counse/, Bureau of' Internal Revenue. 

SECTION 205. — INVENTORIES. 

ARTIcLE 1614: Inventories at market. 
REvENUE ACT OF 1M6. 

Goods purchased in the open market and goods produced from 
own property. (See G. C. M. 9401, page 102. ) 

SECTIOiV 206. — iVET I. OSSES. 

ARTIOI. E 1622: Claim for allowance of net loss. X — 2 — 4895 
Ct. D. 267 

INCOME TAX — RE» ENUE ACT OI' 1626 — DECISION OF COURT. 

DEDI cTIDN — AFFILIATED Col'PCRATIDNs — Xl:I Loss BEFORE AFFII. IA- 
TION 

A net loss in 1926, as defined by section 206 of the Revenue Act 
of 1926, of a corporation Ivithout an athliated status in that year, 
lvhich had no net income iu 1927, when it was affiliated with an- 
other corporation within the meanin, of section "40 of that Act, 
may not be deducted in determining the consolidated net income of 
the corporations for the lail. er vear. 

DISTRICT COURT OF T&ZE UNITED STATES FOR TIIE NORTIIERN DISTRICT OF GEORGIA, 
ATLANTA Dlvlslos. 

Woolford Realttt Co. , Inc. , plaintiff, v. L T. Rose, Collector of Internal Revenue, 
defendant. 

[November 14, 1990. ] 
OPINION. 

81RLEv, Judge: Woolford Realty Co. sues to recover 
come tax paid on a consolidail d return for itself aud 
for the year 1927. A general demurrer is interposed. 
hibits show these facts: Piedmont S:&vings Co. , prior io 
alod with plaintiff as to permit consolidated returns, 

as an overpayment in- 
Picdmout Savings Co. 
The petition and ez- 

1927, was not so aQili- 
The separate returns 
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of piedmont Savings Co. for 1925 and 1926 showed. net losses. The consoli- 
dated return for 1927 showed a small net, loss for the piedmont Savings 
Co. , which was taken off the net income shown for Woolford Realty Co. In 
fixing the consolidated tax, By an amendment of the consolidated return 
there were sought to be brought forward. as additional deductions the net 
losses of the Piedmont Savings Co. for 1925 and 1926, which would have can 
celed the net income for 1927 of Woolford Realty Co. The correctness of the 
denial of these deductions is the whole question here. 

Section 240 of the Revenue Act of 1926 permits affiliated corporations to 
make consolidated returns for "any taxable year" under regulations pre- 
scribed. by the Commissioner. The Regulations 69, section 682 and following, 
deal with consolidated. returus, but make no express provision about carrying 
forward previous separate net losses. Section 684, relating to changes of 
ownership during the year, rather indicates a purpose to exclude from the 
consolidated return all separate business. Section 685, relied on by plaintiff, 
while it requires the separate deductions for each corporation to be stated, 
says nothing about what they shall include. Ordinarily the deductions are the 
same that would be shown for each corporation on a separate return, Regula- 
tion [Article] 1622, , which deals with carrying forward a net loss for deduction 
tl e following year, says: " It should be noticed, however, that a ' net loss ' for a 
preceding vear may not be considered in computing a 'net. loss' for a succeed- 
ing year. " This is a fair interpretation of the language of the Revenue Act of 
1926, section 206(b), on the point. Since, therefore, Piedmont Savings Co. 
made no net incoroe in 1927, but a net loss, these previous net losses would not 
be considered in a separate return. In permitting consolidated returns where 
one corporation substantially owns the other, Congress apparently desired to 
recognize that the business might all be justly considered that of the parent 
coinpany and its profits and losses dealt with accordingly "for the taxable 
year. " Laying emphasis on the quoted words, and confining the period of con- 
solidated accounting to the period of a. ctually a@liated business, will effectu- 
ate this intent. Regulation [Article] 684 even carries it into fractions of a 
year. To permit a monev-earning corporation to take credit for net losses of 
another corporation which it has subsequently bought would not be in line 
with, but antagonistic to, the intent of and the reasons for the law. Whether 
the net losses for 1925 and 1926 would have been available if a net income had 
been shown by the Piedmont Savings Co. after affiliation in 1927 need not be 
here decided. The petition sets forth no cause of action and will be dismissed. 

ARTIOLE 1625: Xet losses of partnerships, estates 
and trusts, and insurance companies. 

INCOME TAX. 

X — 11-4981 
T. D. 4808 

%et losses; insurance companies; article 1608 of Regulations 
62 and article 1625 of Regulations 65 and 69, amended. 

TREASURY DEPARTMENT) 
OFFIcE oF COMMIssioNER oF INTERNAL RzvKNUEi 

Washington, D. C. 
2'o Collectors of Inte~ Eeeenue and Others Concerned: 

A. rticle 1608 of Regulations 62 and article 1695 of Regulations 65 
and 69 are hereby amended by the addition thereto of the foHowing: 

In the case of an insurance company subject to the tax imposed by section 
248, the "net loss" is the amount by which gross income as defined in sec- 
tion 244(a) is exceeded by the deductions allowed by section 245 excluding: 

(e) The amount of interest received during the taxable year allowed as a 
deduction under section 245(a)1, in excess of the amount of interest paid 
within the taxable year which is not deductible under section 245(a) 8; 

(b) The amount received as dividends and allowed as a deduction under 
section 245(a) 8; 

(c) The amount allowed as a deduction under section 245(a)4 on account 
of sums held as a reserve for dividends; and 
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(d) The amount allowed as a specific credit under section 245(a)9. 
In the case of an insurance company subject to the tax imposed by section 

246, the "net loss" is the amount by which gross income as defined in section 
246(b)1 is exceeded by the deductions allowed by section 247 excluding: 

(a) The amount of interest earned during the taxable year allowed as a 
deduction under that part of section 247(a) 7 ivhich refers to interest exempt 
from taxation under section 218(b) 4, in excess of the amount of interest 
accrued within the taxable year which is not deductible under section 247(a)2 
in view of the provisions of section 284(a)2; 

(b) The amount of interest allowed as a deduction under that part of 
section 247(a)7 which refers to interest allowed as a credit under section 286; 

(c) The amount received as dividends and allowed as a deduction under 
section 247(a)6; and 

(d) The amount allowed as a specific credit under section 247(a)9. 
DAVID BURNETt 

Commissioner of Internal Eevenue. 
Approved March 7, 1931. 

OGDEiN L. MILLS) 
Acting Secretary of the Trenary. 

SECTION 208. — CAPITAL GAINS AND LOSSES. 

ARTIcLE 1651: Definition and illustration ol 
capital net gain. 

X — 11-4975 
Ct. D. 294 

INCOME TAX — REVENI:E ACTS OE 1921, 1924, AND 1926 — DECISION OF COURT. 

CAPITAL Assxrs "— RovALTIEs — OIL LEA. sE. 
Profit derived from the sale of royalties payable in kind under 

a lease of oil property is taxable as ordinary income at the rates 
prescribed by sections 210 and 211 of the Itevenue Acts of 1921, 
1924, and 1926, and is not "capital gain" from the sale of "capital 
assets" within the meaning of section 206 of the Revenue Act of 
1921 and section 208 of the Revenue Acts of 1924 and 1926, subject 
to the limited rate of taxation provided in those sections. 

UNITEn STATEs CIRcUIT CUURT oF APPEALs, TENIII CIROUIT. 

A. C. A/ezander, Collector of Internal Revenne, appellant, v. selene IVallcer 
King, appellec. 

Acel C. Aleaiander, Collector of Internal, Revcnae, appellant, v. Anna Rttzelc, 
appcllcc. 

Appeals from the District Court of the United States for the Western District of Oklahoma 

[Januar:, 2, 1981. ] 

UPI fr ioiV. 

MUDERMOTT, Circuit Judge, delivered the opinion of the court. 
These four appeals present the same question: The taxpavers own royalty 

interests under ordinary oil and gas leases; during the taxable years, they 
received their contract share of the oil produced and have sohi it; are the pro- 
ceeds of such sales taxable as ordinary income, or are they taxable as capital 
gains arisin" from the sales of capii. al assets held by the taxpayers for more 
than two yearsy The trial court held io the latter view, and the collector 
has appealed. 

Hclcne Walker I&ing filed three suits against the collector, one to recover 
taxes paid by her for the vear 1925, one for the year 1926, and one for the year 
1027. She alleged that the taxes so paid arose out of the sale ot oil and gas 
produced from three tracts of land, on which lands and the oil and gas so 
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produced, her right was acquired for profit more than two years prior to 
January 1, 1925; that such oil was not a part of her stock in trade, nor was it 
beld by' her primarily for sale in the course of her trade or business; that the 
oil and gas was produced in the course of development under three leases; 
the plaintiff and/or her husband owned two of the tracts of land, , and she and 
her husband were the lessors, the plaintiff owning, during the taxable years, 
one-balf of the one-eighth royalty interest therein; the third tract was owned 
by one Schroeder and/or bis wife, and they were the lessors, the plaintiff 
having acquired, in 1920, one-thirteenth of the lessor's one-eighth interest 
therein. These leases are in substance the same, and grant, let and lease, for 
the period of five years or as long thereafter as oil or gas is produced therefrom, 
the land described "for the sole and only purpose of mining and operating for 
oil and gas" and purposes incidental thereto. In consideration whereof, the 
lessee agreed to "deliver to tbe credit of the lessor, free of cost, in the pipe 
line to which be may connect his wells, the equal one-eighth part of all oil 
produced and saved from the leased premises. " A cash rental was stipulated 
for gas used off the premises; there are other covenants unimportant here; 
the royalty right is without burden or obligation upon plaintiff's part. The 
plaintiff then alleges that the collector wholly computed her tax in conformity 
with sections 210 and 211 of the Revenue Acts of 1924 and 1926, -and denied 
to her the election of paying the 12r/ per cent of the capital net gain provided 
by section 208. She filed a claim for refund of the difference in tax, and upon 
its disallowance, brings these suits. Plaintiff's recomputation of the tax is 
attached to her petition, . which discloses that she returned the full sale price 
of oil sold, and deducted therefrom not the cost to her, or the March 1, 1918, 
value of the capital asset alleged to have been sold, but deducted 27+z per cent 
of the sale price as depletion. 

A general demurrer to the petition was filed in one of the cases, argued 
and overruled. Answers by way of general denials were filed and the cases 
were submitted on stipulations which the trial court treated as admitting the 
allegations of the petitions. The stipulations only admit that the taxes were 
assessed under sections 210 and 211, and that if they are legally calculable 
under section 208, there was an overpayment in sums stated. The stipulations do 
not admit the income arose as alleged. These records are carelessly prepared; 
the collector filed general denials without admitting the citizenship of plaintiff, 
his own official capacity', the ownership of the royalty interests, or the sources 
of the income. The cases were tried on stipulations which cover none of the 
essential facts except the amount recoverable. But since the trial court and 
the parties treat the allegations of the petitions as admitted, and since it is 
important that the law be determined, we take the petitions as true. 

In Xo. 806, Anna Ituzek had owned the land from which the oil was produced 
since 1905, and she was the lessor under a lease substantially identical with 
those above described. She sues to recover taxes paid for the year 1928, and 
her case is governed by the corresponding sections of the Act of 1921. In her 
case, a demurrer was filed and overruled; an answer was filed and the same 
stipulation made as above set out. 

Prior to 1921 gain realized from the sale of capital assets was treated as 
all other income, and subject to the same tax rates. The tax rates were high 
in the upper surtax brackets, and the gain from such sales often reached into 
such brackets. Because of such high rates, sales were not made and business 
was stagnating. Accordingly the Ways and Means Committee reported out 
section 206 of the Revenue Act of 1921 (section 208 in the Acts of 1924 and 
1926) to relieve this situation, and in explanation thereof stated: 

"The sale of farms, mineral properties, and other capital assets is now 
seriously retarded by the fact that gains and profits earned over a series of 
years are under the present law taxed as a lump sum (and the amount of 
surtax greatly enhanced thereby) in the year in which the profit is realized. 
Many such sales, with their possible profit taking and consequent increase of 
the tax revenue, have been blocked by this feature of the present law. In 
order to permit such transactions to go forward without fear of a prohibitive 
tax, the proposed bill, in section 206, adds a new section (207) to the income 
tax, providing that where the net gain derived from the sale or other disposi- 
tion of capital assets would, under the ordinary procedure, be subjected to an 
income tax in excess of 15 per cent, the tax upon capital net gain shall be 
limited to that rate. It is believed that the passage of this provision would 
materially increase the revenue, not only because it would stimulate profit- 
taking transactions but because the limitation of. 15 per cent is also applied 
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to capital losses. Under present conditions there are likely to be more losses 
than gains. " 

Section 208(a) provides that the term " 'capital gain' means taxable gain 
from the sale or exchange of capital assets "; aml 

"The term 'capital assets ' means property held by the taxpayer for more 
than two years (whether or not connected with his trade or business), but does 
not include stock in trade of the taxpayer or other property of a kind which 
would properly be included in the inventory of the taxpayer if on hand at the 
close of the taxable year, or property held by the taxpayer primarily for sale 
in the course of his trade or bus. 'ness. " 

Section 208(b) provides that- 
"In the ease of any taxpayer (other than a corporation) who for any taxable 

year derives a capital net gain, there shall (at the election of the taxpayer) 
be levied, collected and paid, in lieu of the taxes imposed by sections 210 and 
211 of this title, a tax determined as follows: A partial tax shall erst be 
computed upon the basis of the ordinary net income at the rates and in the 
manner provided in sections 210 and 211, and the total tax shall be this amount 
plus 12r/z per centum of the capital net gain. " 

Section 210 provides for the levy of the normal tax on income, and 211 for 
the levy of the surtax. Section 214 authorizes the allowance of certain deduc- 
tions from income, and included therein is the following: 

"In the case of mines, oil and gas wells, other natural deposits, and timber, 
a reasonable allowance for depletion and for depreciation of improvements, 
according to the peculiar conditions in each case; such reasonable allowance 
in all cases to be made under rules and regulations to be prescribed by the 
Commissioner, with the approval of the Secretary. In the case of leases the 
deduction allowed by this paragraph shall be equitably apportioned between the 
lessor and the lessee. " 

Section 204(c) provides that the basis upon which depletion is to be allowed 
shall be the same as is provided for the purpose of determining gain or loss 
upon sale, with certain exceptions; in 1026 the section was amended by pro- 
viding that in case of oil or gas wells the allowance for depletion shall be 279& 
per cent of the gross income, but nut to exceed 50 per cent of the net income 
from the property, nor be less than it would be if computed without reference 
to this para" raph. 

The position of the plaintiffs is that the oil which they sold was property 
which they had held for more than two years, and thus is within the definition 
of "capital assets" in section 208. And that, in truth and fact, the oil is a 
part of the substance of the land and is limited in amount, and when they 
sell it, even in installments, they are parting with a part of their capital. The 
collector asserts that the moneys realized by a royalty owner from the opera- 
tion of an oil property is ordinarv income, an&1 not within either the letter or 
the spirit of the exception contained in section 208; that the plaintiffs did 
not own the oil until it was reduced to possession, which took place within the 
2-year period fixed by the statute; that prior to reduction to possession, all they 
owned was an incorporeal right to reduce to possession, which right was not 
sold during the taxable year, and the sale of which plaintiffs do not allege 
was thc source of the income. The collector further contends that the returns 
of the plaintii'fs do not disclose either the cost or value of the properties sold, 
and thus do not disclose a capital gain; and furthermore that the plaintifts 
deducted 27~/z per cent, as a depletion allowance, which is a proper deduction 
from income but not from a capital gain. The collector further asserts that, by 
binding analogies, the question has been determined by the Supreme Court of 
the United States. 

Plaintiffs rely largely upon the tv o decisions of the Board of Tax Appeals 
upon which the trial court rested its opinion. The first is 3fNrphy v. Commis- 
eioner (0 B. T. A, 610). Murphy owned land in Arkansas, upon which he 
made divers oil and gas leases. In addition to the one-eighth royalty reserved 
in the leases he received a cash consideration, or bonus, of $52, 062. 70 for their 
execution. IIe then transferred, by warranty deed, an undivided one-half 
interest "in and to all of the oil, gas and other minerals" under his land, 
subject to the outstandin leases, the deed reciting an intention to convey "one- 
half of the one-eighth royalty to come to the lessors in the leases above 
described. " For this transfer he received $12, 925. Murphy claimed that both 
sums should be taxed as capital gain under section 206 of the Revenue Act of 
1021, The Board held that the bonus was not capital gain, following Borg v. 
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Consniissioncr (6 B. T. A. , 1287), but beld that the consideration received for 
the warranty deed was a capital gain. This decision lends no support to tbe 
claim of plaintiffs, for Murphy sold outright one-half of his reserved royalty, 
which represented the landowner's property right in the oil and gas. In the 
cases at bar, the taxpayers retain that property right, and the income in ques. 
tion is their return for the use thereof. The distinction is similar to that 
between the proceeds from the sale of a farm and the proceeds from a rental 
on shares. 

Tbe other case relied on is Reynolds v. Comsnwsiowcr (10' B. T. A. , 651). 
The facts are identical with the Murphy case and the decision the same. The 
Board of Tax Appeals has however decided the precise question here involved, 
since the decision of the court below. The ease is Eergason v. Connnissioner 
(20 B. T. A. , 180'). The taxpayer owned the laud and received a bonus for the 
execution of oil leases in the years 1922, 1928, and 1924. During each of those 
years, and in 1925, he received a large income from the "rentals and royalties" 
reserved in such leases. The Board referred to its prior decisions, and tbe 
decisions of the Supreme Court hereafter discussed, and held that neither the 
income from royalty reserved nor the cash bonus was a capital gain within the 
intendment of section 206. The Court of Appeals of the Fifth Circuit reversed 
this decision as to the bonus, but affirmed it as to the question here involved, 
the royalties from operations. (Ferguson v. Commissioner (C. C. A. 5), 45 F. 
(2d), 578), decided December 18, 1980. 

The petitions allege that the income arose from "the sale of oil and gas 
produced" which had been owned by them for more than two years. Plain- 
tiffs did own the land, or mineral rights therein, for more than two years; but 
did they own the oil thereunder until it was reduced to possession, which was 
within two years7 The answer must be found in the decisions of the Supreme 
Court of Oklahoma. . Poe v. Seaborn (282 U. S. , 101 [Ct. D. 259, C. B. IX — 2, 
202] ), Crooks v. IIarrelson (282 U S. , 55 [Ct. D. 271, page 469, this Bulletin]), 
both decided November 24, 1980. The Oklahoma decisions are in complete 
harmony with, and rely for their authority upon, the decision of the Supreme 
Court of the United States in Ohio Oil Co. v. Indi'ana (177 U. S. , 190). The 
leading Oklahoma ease is that of Rick v. Donaghey (71 Okla. , 204, 177 P. , 86, 
8 A. L. R. , 852), in which the Supreme Court of Oklahoma defined. the rights 
of landowners to oil and gas underneath their land. The court said, in part: 

"By virtue of such ownership they had, on account of tbe 'vagrant and 
fugitive nature' of the substances, constituting 'a sort of subterranean ferae 
naturae, ' * * ~ no absolute right or title to tbe oil or gas which might 
permeate the strata underlying the surface of their land, as in the ease of coal 
or other solid minerals fixed in, and forming a part of, the soil itself 
But with respect to such oil and gas, they had certain rights designated by 
tbe same courts as a qualified ownership thereof, but which may be more 
accurately stated as exclusive right, subject to legislative control against waste 
and the like, to er~ structures on the surface of their land, and explore there 
for by drilling wells through tbe underlying strata, and to take therefrom 
and reduce to possession, and thus acquire absolute title as personal property 
to such as might be found and obtained thereby. This right is the proper 
subject of sale, and may be granted or reserved. ~ ~ s Tbe right so 
granted or reserved, and held separate and apart from the possession of the 
land itself, is an incorporeal hereditament; or more specifically, as designated 
in tbe ancient French, a profit a prendre, analogous to a profit to hunt and 
fish on the land of another. " 

Turning then to the rights granted under a lease similar to the ones here 
involved, the court said: 

"In other words, it was a grant of the exclusive right, for the time specified, 
to take all the oil and gas that could be found by drilling wells upon the par- 
ticular tract of land, with the accompanying incidental right to occupy so 
much of the surface as required to do those things necessary to the discovery 
of and for the enjoyment of the principal right so to take oil or gas. No more 
nor greater right, except perhaps as to duration, with respect to oil and gas, 
could be granted. Although there had been in terms a purported conveyance 
of all the oil and gas in the place, yet, by reason of the nature of these sub- 
stances, no title thereto or estate therein would have vested, but 'only the 
right to search for and reduce to possession such as might be found; and 
when reduced to possession, not merely discovered, title thereto and an estate 
therein as corporeal property would vest. " 
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» Carter v. Rector (88 OkL, 12, 210 P. , 1035) the question was whether a bonus of $300, 000 paid for a lease on producing property was income, or a 
capital gain, under the Oklahoma income tax law, The court held it was 
income which did not arise from conversion of a capital asset; that a con- 
version or sale of oil or gas "can only be accomplished when in place, by the sal" of tne land containing it. " To the same effect, on the same facts, see 
Carte& v. 31cCauleg (97 Okl. , 255, 225 P. , 527). 

Rich v. Do»agheg has been repeatedly followed in Oklahoma; Dunlap v. 
Ja& kson (92 Okl. , 246, 219, P. 314), Dill v. Rock«&ell (94 Okl. , 25, 220, P. 620), 
and by the Eighth Circuit Court of Appeals In an Oklahoma case, Prtddg v, 
Thompson (204 F. , 955). And it is in accord with the decisions of the Supreme 
Court of the United States in Ohio Oil Co. v. Indiana, supra; Lindsleg v. 
Natural Cart&onic Gas Co. (220 U. S. , 61); Oklahoma v. Kansas Nat. Gas Co. 
(221 U. S. , 229), and Walls v. Itidland Carbon Co. (254 U. S. , 300). The 
Ohio Oil Co. case is the leading case on this subject; the distinction between 
oil and gas and coal or ore is discussed, and the court thus concludes as to 
the rights of surface owners to oil or gas underneath their land: 

"Without pausing to weigh the reasoning of the opinions of the Indiana 
court in order to ascertain whether they, in every respect, harmonize, it is 
apparent that the cases in question, in accord with the rule of general law, 
settle the rule of property in the State of Indiana, to be as follows. Although 
in virtue of his proprietorship the owner of tne surface may bore wells for 
the purpose of extracting natural gas and oil, until these substances are 
actuallv reduced by him to possession, he has no title whatever to them as 
owner. That is, he has the exclusive right on his own land to seek to acquire 
them, but they do not become his property until the effort has resulted in 
dominion and control by actual possession. " 

The Supreme Court of California has recently explored the same question 
and reached a conclusion in accord with Rich v. Donagheg and Ohio Oil Co. 
v. Indiana. Ste»enot v. Associated Oil Co. et al. , decided December 13, 1930; 
Bandini Petroleum Co. v. The Superior Court, decided November 29, 1930. The 
Supreme Court of Kansas follows Ohio Oil Co. v. Indiana, and in Bellport v. 
Harrison (123 Kan. , 310, 255, P. 52) held that- 

"The ordinary and legal meaning of the word 'royalty, ' as applied to an 
existing oil and gas lease, is the compensation, provided in the lease for the 
privilege of drilling and producing oil and gas, and consists of a share in 
the oil and gas produced. It does not include a perpetual interest in the oil 
and gas in the ground. " 

Authorities might be multiplied, but Rich v. Donagheg exhausts the prior 
Oklahoma decisions; Ohio Oil Co. v. Indiana cites many authorities then exist- 
ing, and in the Stevenot and Bandini cases, the California Supreme Court has 
gathered the recent cases from oil-producing States. I'urther citation here 
would duplicate work already well done. 

From these authorities the conclusion is clear that the plaintiffs did not own 
the oil before it was reduced to possession; their ownership of the oil arose 
within the 2-year limitation of the statute, and they are not entitle&1 to exercise 
the election afforded by section 206 of the Revenue Act of 19"1, or by section 
208 of the 1924 and 1926 Acts. It is true that, through ownership of the land, 
they owned a property interest in the oil and gas, the right to search for and 
appropriate clearly defined in the above cases and aptly described by Judge 
Phillips in his dissenting opinion in I eydig v. Co&»»&issioner (C. C. A. 10) (43 F. 
(2d), 494), as "a species of incorporeal hereditament. " But this right was not 
sold, as was done in the Murphy and Reynolds cases, supra, but retained. Plain- 
tiffs argue that, by the making of a lease, they in effect sold their right to 
explore for a consideration payable in installments, just as much as one who sells 
his royaltv interest for a present consideration. But the difference is that 
between an outright sale and a lease for a term. A landowner has the incor- 
poreal right to search for and take described in the authorities cited. He can 
exercise that right in person, or through another on such terms as are agreeable 
to him and his lessee. But in either event he exercises his right. He can sell 
the right, in which event he has parted forever with it. Royalty i. compensa- 
tion for nn exercise of the ri ht. A ain, the difference is between the sale of 
a farm and a contract transferring the right to use it for a term. Furthermore, 
the cases of plaintitfs are founded on the sale of oil and gas, and not the sale 
of a right to cxplo&e. 

While the qu& stion pres&nt&d s&ems not to bc difficult on principle, the case 
of F& rguson v. Co»&missio»er, supra, is the only case directly in point; but there 
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are other cases which present close analogies. Vnder the Act of June 28, 1906, 
which dealt with the Osage Tribe of Indians, the mineral rights were reserved 
for the use of the tribe, but the income therefrom was distributable to the 
individual members of the tribe. In Wor)s v. 3ioster (261 U. S. , 852), the ques- 
tion arose whether the bonuses paid for oil leases should be treated as property 
reserved for the use of the tribe, or as income therefrom. The question was 
thus presented of whether a bonus was a sale of mineral rights, or income from 
the use of those rights, The Supreme Court held, subject to conditions not 
pertinent here, that the individual Indian could require a distribution of these 
bonuses, and said: 

"The bonus which was the result of bidding for desirable and profitable oil 
and gas leases secured for the members of the Osage Tribe the just value of 
the use of their property which the fixing of royalties in advance by the Presi- 
dent was not adapted to give them. It was in effect a supplement to the 
royalties already determined. It was really part of the royalty or rental in a 
lump sum or down payment. We do not see how it can be classified as any- 
thing else. It was income from the use of the mineral resources of the land. 
Of course, it involved a consumption and reduction of the mineral value of the 
land, but so does a royalty. This is an inevitable characteristic of income from 
the product of the mine. What was intended to be distributed to the members 
of the tribe was the income from the mineral deposits in their lands, and the 
bonus was part of that. Doubtless Congress had in mind regular annual or 
quarterly equal payments when it used the word royalties; and did not antici- 
pate such large down payments. But in the unexpected event, we must decide 
under what head the bonus is to be treated, whether as capital or income, and 
it seems clear to us that, in view of the entire statute, it is more aptly described 
by the latter term. " 

Again, the Eighth Circuit Court of Appeals and the Court of Appeals of the 
District of Columbia have held that the cash consideration or bonus received in 
consideration of the execution of an oil lease is not a capital gain within sec- 
tion 208. Certiorari was denied in both eases. (Bnrkett v. Gmenw'sA&ner, 81 
F. (2d), 667, 280 U. S. , 565; Berg v. Conwm4sioner, 88 F. (2d. ), 641, 280 U. S. , 
598 [Ct, D. 97, C. B. VIII — 2, 280]. ) The Court of Appeals of the Fifth Circuit 
held to the contrary, in Eergnson v. Commisstoner, supra, without referring to 
the Berg and Burkett cases. The Ferguson case is distinguishable because, as the 
court held in the opinion, it is settled law in Texas that an oil and. gas lease 
"vests a fee title in the minerals themselves. " But counsel for plaintitfs, in 
the cases at bar, does not question the soundness of the rule announced in the 
Berg and Burkett eases; and if that rule be sound, which we are not called 
upon to decide, certainly no rational distinction can be drawn between that part 
of the consideration for a lease which is paid in advance and that part which is 
paid in installments. Both are parts of the consideration for a limited grant of 
the owner's incorporeal right in and to the oil underneath his land. That the 
bonus is paid in cash, and the subsequent rental in oil readily convertible into 
cash, is a distinction without a difference. The cash consideration paid in 
advance has more, if anything, of the aspect of a sale of a capital asset, than 
does the revenue derived from operations. 

Pertinent and persuasive authority is found in the line of cases decided by 
the Supreme Court of the Vnited States, dealing with the operation of mines 
of minerals in place, such as iron or coal. Here again, the eases are stronger 
against plaintiffs, for the rights of the surface owner to ore in place are more 
tangible than his right to fugacious minerals. The Supreme Court has dealt 
with nearly all the aspects of such mining operations, and has steadfastly de- 
clined to treat them as conversions of capital assets. Iu Stratton's Independ- 
ence v. IIo~bert (281 U. S. , 899) the taxpayer mined gold-bearing ore from 
beneath its own lands. The value of the ore recovered, less the cost of re- 
covery, was treated as income under the Corporation Tax Act (86 Stat. , 11, 
112, ch. 6). The taxpayer sued to recover the tax, claiming that by its mining 
operations it simply converted capital represented by real estate into capital 
represented bv cash, and such conversion did not result in income; that mining 
of ore necessarily resulted in a waste of the estate; that if its profit be treated 
as income, it should be offset by a charge to depreciation of the value of the 
ore in place; that the enjoyment of its assets and. the wasting thereof pre- 
ceded pari passu. But the court held at page 417: 

"We have no difficulty, therefore, in concluding that the proceeds of ores 
mined by a corporation from its own premises are to be taken as a part of the 
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gross income of such corporation. Congress no doubt contemplated that such 
corporations, amongst others, were doing business with a wasting capital, and 
for such wastage they made due provision in declaring that from the gross in- 
come there should be deducted (inter at(a) 'all losses actually sustained within 
the year, ' including 'a reasonable allowance for depreciation of property, it 
any, ' etc. " 

Stastton, v. Baltic 3iintag Co. (240 U. S. , 108) involved the income tax law of 
1918. The court approved of the doctrine of the Stratton case, and held that 
the proceeds from mining operations — the value of the ore less the cost of 
recovery — was income, and that the tax was not a property tax because the 
statutory allowance for depreciation might be inadequate. 

Von, Bonmbach v. Sargemt I and Co. (242 U. S. , 508) involved the corporation 
tax law. The taxpaver owned large tracts of land under mining leases, the 
usual term of which was 50 years, and received large sums as royalties. The 
collector treated such royalties as income and made no allowance for depletion. 
The court of appeals held that the leases were such in name only, and were 
in fact conveyances of the ore in place; that the royalties were not income, but 
mere conversions of capital. The Supreme Court reversed the case; it held 
that under the decisions of Minnesota the royalties from mining leases con- 
stitute rents and profits from the land, the compensation paid by the lessee for 
the privileges granted by the lease. Independently of Minnesota law, the court 
held, at page 521: 

"We think that the payments made by the lessees to the corporations now 
before the court were not in substance the proceeds of an outright sale of 
mining property, but, in view of the terms of these instrulnents, were in fact 
rents or royalties to be paid upon entering into the premises and discovering, 
developing and removing the mineral resources thereof, and as such must be 
held now as then, to come fairly within the term income as intended to be 
reached and taxed under the terms of the Corporation Tax Act. " 

In Vnited Stctcs v. BAeabiA: 3Iintng Co. (247 U. S. , 116), under the corpora- 
tion tax law, the lessee undertook to deduct from its gross i~come, the value 
of the ore in place. This was held to be erroneous, since the lease did not 
convey the ore in place. The case of Lynch v. Atnorth-Stephens Co. (267 
U. S. , 864 [T. D. 8690, C. B, IV — 1, 162]) arose under the income tax law of 
1916, which authorized a deduction from income of a reasonable allowance 
for depletion of mining properties. The court held that while the mining 
lease did not pass title to the ore in place, it did convey a property interest 
which was subject to exhaustion, and to which the depletion allowance was 
applicable. The court, in substance, approved of the ruling of the collector in 
tho present instance, that is, treating the proceeds from mining operations as 
ordinary income, allowing a deduction for depletion to care for the waste of 
the estate. 

I'laintiffs distinguish these decisions of the Supreme Court of the I. nitcd 
States because the royalties were payable in cash Instead of in kind. The 
Supreme Court rests its decisions on no such narrow ground, and in the 
Stratton case, no cash rental was involved. What difference in the quality of 
the transaction exists on account of the medium in which the rental is paid'! 
A landowner who rents his farm on shares should not be treated differently 
than one who rents for cash. It is tine that most of these cases dealt w'ith 
the Corporation Tax Act, as pointed out in the I&'erguson case, supra; but th ~ 

excise levied by that Act was measured bv income, and not by the sale price 
of properties owned. And as we read these decisions, they hold that the profit 
from mining operations is income from the use of, as distinguished from a sale 
of, a capital asset. 

Section 206 of the Act of 1921 and section 208 of the Acts of 1924 and 1926 
apply only where there has been a conversion of capital assets by a sale or 
exchange. But the Supreme Court has established the rule that the revenues 
derived from mining royalties do not arise from a conversion of capital assets. 
No reason appears why an exception should be made where the minerals happen 
to be oil and gas. 

It follows that the jud ments appealed from are erroneous. Since the cases 
were tried on stipulations, there is no occasion for a new trial. (Hotcbert v. 
Pcnrose (C. C. A. 10), 88 R (2d), 577, and cases therein cited. ) The jud"- 
ments are n versed in all of the cases, and the trial court directed to enter 
jutlgments for the defendant. 

Iteversed. 
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SECTION 209. — EA. RNED INCOME. 

AFTIcI. E 1662: Definitions and. limitations. 

REVENUE ACT OF 1S26. 

X — 17 — 50M 
I. T. 2567 

The decision in the case of Fred C. Sanborn (19 B. T. A. , 
495), 'in which it was held that a general insurance agent was en- 
titled to treat as earned net income $20, 000 which he received 
as commissions on all policies written in his territory, even though 
such policies were written by his subagents, should be followed 
in cases where the facts are similar. 

Inquiry is made whether the decision of the Board of Tax A. ppeals 
in the case of Fred C. Sanborn (19 B. T. A, 495) should be followed 
in similar cases. 

The Board of Tax Appeals held, in the case referred to above, 
that a general insurance agent was entitled to treat as earned net 
income $20, 000 which he received as commissions on all policies 
written in his territory, even though such policies were written by 
his subagents. Nonacquiescence in the Board decision was published 
in Cumulative Bul'letin IX — 2, 83. A. petition for review of the 
Board's decision was fil'ed with the Circuit Court of Appeals for the 
First Circuit, but upon further consideration was dismissed on 
October 28, 1980. 

The decision by the United States Board of Tax Appeals in the 
case of Fred C. Sanborn should, therefore, be followed in cases where 
the facts are similar. The nonacquiescence of the Commissioner 
in that decision, appearing in Cumulative Bulletin IX — 2, 83, is with- 
dI'a wII, 

PART II. — INDIVIDUALS. 

SECTION 218(a). — GROSS INCOME DEFINED: 
INCLUSIONS. 

ARTIOLE 44: Sale of real property involving 
deferred payments. 

X-22-5083 
Ct. D. 341 

INCOME TAX — REVENUE A. CT OF IS26 — DECISION OF COURT. 

INsTALI MENT SALE — PEOPEKIY — ' INITIAL PAYMENTs — MoRT 
GAGE AssUMEG BY PURGHASKR. 

In the sale of mortgaged real property the assumption of the 
mortgage by the purchaser is "property other than evidences of 
indebtedness of the purchaser" within the meaning of section 
2i2(d) of the Revenue Act of 1926 and the assumed mortgage is a 
part of the "initial payments" within the meaning of that sub- 
division to the extent that the amount thereof exceeds the basis to 
the vendor of the property sold. Where such excess plus the 
amount of the cash received during the taxable period in which 
the sale was made exceeds one-fourth of the purchase price the 
sale is not one on the installment plan within the meaning of that 
subdivision and the income therefrom may not be returned on the 
installment plan basis. 
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+NITRO STATEs CIROUIT CoLRT oF APPEALs, SizTEx CIRcUIT. 

Robert H. I. ur«s, Collector of Internal Itercnue for the District of Eentttcl'll, 
aPpellant, v. 8. J. 8chnei&ler, Trustee of the Estate of BagbtIHou;e Drug Co. , 
Hanhrupt, appellee. 

Appeal from the United States District Court for the Western District of Kentuchy. 

[March 6, 193L] 

OPINION. 

HIczs, Circuit Judge: Bagby-Howe Drug Co. , herein called the taxpayer, was 
a Kentucky corporation engaged at Louisville from 1904 to 1926 in the manu- 
facture and sale of drugs at wholesale. Subsequent to biarch 1, 1913, and 
before the taxable year 1925 the taxpayer acquired certain real estate with 
improvements at 626 Jlain Street, Louisville, at an aggregate cost of $69, 460. 46. 
Prior to 1925 it took deductions in its income tax returns for depreciation of 
said property in the amount of $15, 263, leaving an undepreciated balance of 
SE4, 197. 46. In the taxable year 1924 the taxpayer executed two mortgages 
upon the property and received thereon $90, 000 upon the first and 82, 000 upon 
the second. In the taxable year 1925 it sold the property for $155, 000. Ivhich 
was paid as follows: 

Cash (paid in 1925) 
Commission on sale 
State aud county taxes (paid by purchaser) 
Transfer taxes (paid by purchaser) 
Second mortgage notes, extending over period of 5 year. 
First mort age notes, assumed by purchaser 
Second mortgage notes, assumed by purchaser 

$13, 066. 27 
4, 300. 00 

568. 48 
65. 25 

45, 000. 00 
90, 000. 00 

2, 000. 00 

Total selling price 155, 000. 00 

The profit realized or to be realized from the sale was $84, 842. 04, computed 
as follows: 

Total selling price $155, 000. 00 
Less cost of property, including improvements $69, 460. 46 
Less depreciation 15, 263. 00 

Selling expense 
54, 197. 46 
15, 960. 50 

70, 157. 96 

84, S42. 04 

In its tax return for the year 1925 the taxpayer as a part of its gross income 
included as profit from the sale of the real estate the sum of $60, 123. 78. This 
resulted in a taz liability of $1, 279. 56, which was paid by appellee Schneider, 
trustee in banl-ruptcy, the taxpayer having been adjudicated a bankrupt on 
April 1-1, 1926. Appellee insists that the inclusion of the aforesai&l . um of 
$60, 123. 78 in the returu for 1925 was erroneous; that all the payment the taz- 
pav& r received that year upon the sale of the real estate was the $13, 066. 27 
above indicated; that this payment did not exceed one-fourth of the purchase 
price and that the taxpayer should therefore have made its 1925 return under 
section 212(d) of the Revenue Act of 1926 retroactively applied (II. S. C. , Title 
26, section 953, subsection d, section 953(a) ) called the installment plan basis, 
and that when so made its taxable income for 1925 would amount to only 
$19, 091. 44; that it had therefore overstated its tazable net income on the entire 
year's business to the amount of $41, 032. 32 and had shown a profit of $1LS4L22 
when it had in fact sustained a loss of $29, 191-12; that it had therefore overpaid 
its tazes aud was entitled to recover the said pavment of $1, 279. 56 and interest. 
Respondent insists that the taxpayer is not entitled to have its tazable income 
for the year 1925 on the sale of said real estate computed upon the installment 
plan basis but that the entire profit of $84, 84o04 should have been included in 
its return for that year. 

7'109' — 31 — 16 
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The question for decision is, whether the sale of the property was an install- 
ment sale within the meaning of said section 212(d). This question is made 
to depend by the statute upon whether the initial payments exceed one-fourth 
of the purchase price. If they do not it was an installment sale; otherwise it 
was not. It is necessary therefore to determine what is meant by the " purchase 
price" and the "initial payments. " The purchase price is unquestioned — it 
was $155, 000. Initial payments are defined in the statute as follows: 

"As used in this subdivision the term ' initial payments' means the payments 
received in cash or property other than evidences of indebtedness of the pur. 
chaser during the taxable period in which the sale or other disposition was 
made. " 

The statute recognized the common method. of making payments in either 
cash or property, or both, and provided that initial payments might be in either 
or both but excluded "evidences of indebtedness of the purchaser during the 
taxable period in which the sale * s ~ was made" from the initial pay- 
ments. 8ection 212(d) has reference to the indebtedness of the purchaser to 
the seller. It deals with no other relationship. It has nothing to say touching 
mortgages or mortgagees or evidence of indebtedness to mortgagees. It is a 
revenue measure dealing with the return of a taxpayer who has made a sale of 
property (in this ease of real estate) upon the installment payment plan and 
excludes evidences of indebtedness by reason of the deferred installment pay- 
ments because to have included such evidences in the initial payments would 

have defeated the purpose of the installment plan of return. 
All other "property" received by the seller from the purchaser as a 

payment during the taxable period in which the sale was made must be 
included in the "initial payments. " (See Elnzore v. Comber. , 15 B. T, A. , 1210, 
1212. ) Was the assumption of the mortgages by the purchaser "propertV" 
to be included just as was cash in hand'? We think it was. It was one of the 
chief considerations for the sale. It was not a promise to pay the seller; it 
was a promise to the seller to pay the mortgagee, Its eifect in equity was to 
relieve the seller of any direct liability. As between seller and purchaser it 
constituted the seller the surety and the purchaser the principal debtor to the 
mortgagee. Under the law of Kentucky (Gray v. Gill~am, 166 Ky. , 194, 196) 
the purchaser is liable personally to the mortgagee. (8ee Union?)Ent. Enfe Ine. 
Co. v. sanford, , 143 U. 8. , 187, 190. ) We think the promise coupled with the 
cash payment was a sufficient consideration for the sale. There was, of course, 
the possibility of default bv the purchaser in failing to pay the mortgage debts, 
in vvhich case the seller would have been obliged to respond, but the resultant 
cause of action by the seller against the purchaser would not be for money 
due upon the sale but for damages for breach of contract. This obligation 
of the purchaser to pay the mortga e debts was undoubtedly the "property" 
of' the seller. 

"The term 'property' standing alone includes everything that is the sub- 

ject of ownership. It is a nomen generalissimum extending to every species 
of valuable right and interest ~ * *. " (Hersnton v. Wheeler, 179 U. S. , 141, 
170. ) 

Contract rights stand high in the scale of property rights. The seller acquired 
the benefit of the purchaser's obligation and there is nothing to indicate ths. t 
it was worth less than the amount involved. The taxpayer had a right to 
offset the purchaser's primary obligation against his own secondary liability 
and treat the 392, 000 as income to the extent that it exceeded the basis to him. 
It was derived from "dealings in property. " 

By virtue of his authority under section 1101 of the Revenue Act of 1926 
the Commissioner on August 28, 1926, promulgated Internal Revenue Regulations 
No. 69 and by article 44 thereof excluded the mortgages from the initial pay- 
ments. Regardless of whether this was a valid regulation, it was accepted 
by the Board of Tax Appeals as legally and equitably sound when applied to 
the facts of the particular cases coming before the Board. (See Da?rAs@r, Z. ??. 
Co. , 5 B. T. A. , 905, 908; Watson v. Corner. , 20 B. T. A. , 270, 272; see also 
Pacheco Creel' Orch'@ Co. , 12 B. T. A. , 1358; and J. W. ?tfcWilliams, 15 B. T. A, 
329. ) But in none of these eases did the mortgages exceed the basis to the 
vendor of the property sold. The case in hand presents a different situation. 
Here the mortgages did exceed the basis to the vendor in the sum of $37, - 

802. 54 and the situation is controlled by the last paragraph of article 44 as 
amended by Treasury Decision No. 4255, which provides that— 
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"In the sale of mortgaged property the amount of the mortgage, whether 
the pIope1'ty' is mer& ly taken subject to the mortgage or whether the mortgage 
is assumed by the purchaser — to the extent it does not exceed the basis to 
the vendor of the property sold — shall not be considered as a part of the 
initial payments "— 
provided article 44 as thus amended is a valid regulation. We see no reason for 
questioning its validity in this case. It adds nothing to initial payments 
which may not be added under the statute. We think the effect of it was to 
reflect more clearly the real meaning of the statute and to require the income 
to be returned during the taxable period in which it was received. 

The aforesaid amount of $87, 802. 54 added to the cash payment of. $18, 066. 27 
aggregates more than one-fourth of the purchase price of $155, 000, even dis- 
regarding the items of taxes and of commissions, and the taxpayer is there- 
fore not entitled to the benefit of section 212(d) as found by the district 
judge. It had not overpaid its taxes and was therefore not entitled to recover. 

Reversed. 

SECTION 913 (b). — GROSS INCOME DEFINED: 
EXCI USIONS. 

ARTIULE 87: Income of States. X — 4 — 4915 
Ct. D. 278 

INCOME TAX — RE&VENUE ACTS OI' 1924 AND 1928 — DECISION OF COURT. 

INGQME — EZEMPTIoN — EMPLoTEE oF STATE — INDEPENDENT CONTSAO 
TDB — GovESNMENTAL FUNOTIQ¹ 

Income received by a taxpayer as a member of a partnership 
professionally employed under a contract with the prothonotary of 
a county with the approval of tbe county court and county commis- 
sioners, which contract alone fixes the n&easure of its responsibility, 
by whic:h it agrees to index under the Russell system the judgments 
and other matters required by law to be entered upon the judgment 
docket in the prothonotary's oifice for a period of years, doing the 
work in accordance with various orders of court, with regard to the 
keeping of indices in the prothonotary's ofilce and under the super- 
vision and. to the satisfaction of the prothonotary, is not exempt 
from income tax under section 218(b)7 of the Revenue Acts of 
1924 and 1926, the status of the partnership being that of an inde- 
pendent contractor and the taxpayer is not an employee of a polit- 
ical subdivision of a State. Nor is such tax imposed upon an 
agerey of a State government and therefore prohibited. 

UNITE&& STATEs DIsTRICT COURT, WEsTERN DIsTEIGT oF PENNsYLVANIA. 

R. C. Rnssell v. D. B. IIeiner, Collector of Internal Revenue for the Ttoenty- 
thirII District of Pennsylvania. 

[November 21, 1980. ] 
OPINION. 

SOHooNMAREE, Jud e: This is an action to recover income taxes alleged to 
have been illegally collected from the plaintiff. A jury trial was waived. 

From the pleadings and proofs the court finds the following facts: 

FINDINos OF FAOT. 

During the years 1924 to 1927, inclusive, the plaintiff was a. partner in the 
firm of Russell Index Co. , composed of himself, J. P. Russell, J. C. Russell, 
and R. A. . Dodds. During the years stated he received from said partnership 
certain incomes attributable to the execution of certain contracts betv. een the 
partnership and local authorities of certain counties in the States of Pennsyl- 
vania, New Jersey, and West Virginia. These contracts were all of a similat 
kind and character to that between the copartnership and the prothonotary of 
Alleghenv County; Pa. , n copy of which is attached to the plaintiff's statement 
Df elaiIn in this case. 



By this contract, the Russell Index Co. agreed to index;under the Russell 
system, the judgments and other matters required by law to be entered upon 
the judgment docket in the prothonotary's once for a period of Qve years, doing 
the work in accordance with various orders of court, in regard to the keepin~g 
of indices in the prothonotary's oi5ce, and under the supervision and to the 
satisfaction of tlie prothonotary and of the index committee of the Bar Assosi- 
ation of Allegheny County. 

This contract was approved by the court of Alle heny County and also by 
the county commissiouers, and provided for the pavment of the contract price 
for doing the work by the county. 

The amount of income tax during the years involved attributable to the 
plaintiff's share of income of the Russell Index Co. arising from these various 
indexing contracts was $14, 498. 69; and the various sums aggregating this 
amount were paid by the plaintiff to the defendant as collector of internal 
revenue for the twenty-third district of Pennsylvania, as follows: 1925, 
$8, 609. 72; 1925, $8, 082. 88; 1926, $8, 761. 75; aud 1927, $4, 044. 94. 

The plaintiff' included in his income-tax returns for these years, as a part 
of his taxable income, the several amounts earned by the Russell Index Co. On 

the various indexing contracts during the tax years involved, 
In the year 1928, the plaintiff and the Russell Index Co. filed amended in- 

come-tax returns for the years involved here and omitted from gross income 
all sums received on the various indexing contracts on September 17, 1928, and 
filed a claim for refundment for the sums sued for in this action, which claim 
was wholly rejected by the Commissioner of Internal Revenue. 

CoNULUsioNs oF LAW. 

From these facts we conclude as a matter of law that the plaintiff is not 
entitled to recover, and that the defendant's motion ior judgmeut in his favor 
must be granted. Let an order for judgment be submitted accordingly. 

DISUUSSION. 

There is no dispute in this case over the amount of the tax involved. The 
issue is solely one of the legal ri. ht of the defendant to collect the tax at- 
tributable to income derived by the Russell Index Co. on its contracts with 
various counties in Pennsylvania, New Jersey, and West Virginia, to index cer- 
tain of their public records. 

The plaintiif contends (1) tliat as a partner of the firm of the Russell Index 
Co. , he is an employee of the several counties having contracts with the Russell 
Index Co. ; and (2) that, if uot such an employee, his compensation derived 
from the performance of these various county contracts is so intimately con- 
nected with the exercise of the sovereign powers of the State that taxation 
by the Federal Government constitutes a direct interference by the Federal 
Government with a State government. 

We must hold against the plaintiff in both these contentions. He is not an 
employee of any of the counties with wliich the Russell Index Co. is undei' 
contract for indexing work. The Russell Index Co. is engaged in a private 
enterprise, i. e. , the selling of the Russell system of indexing records, and as 
an incident to their business, agreed with the counties involved to index their 
public records from day to day under the Russell system for a period of years. 
The company takes ou this work purely as an independent contractor. There 
is no actual employment of the partners of this iirm personally and individ- 
ually to do this indexing work. During the tax years involved this coinpany 
carried on its indexing work in some 20 or more counties in 8 different States. 
It would have been physically impossible for the partners to have personaHv 
served all the counties. Neither the firm nor its partners were employed under 
the direction of any public statute directing the employment by contract of 
persons, or otherwise, to index the public record; the statutes merelv require 
the prothonotary to keep an index to the judgment docket. 

The sole measure of responsibility of the Russell Index Co. , therefore, is 
provided for and Axed by contract. V;hatever may be the provision of any 
public statute, nothing can be asl'ed of the Russell company' but compliance 
with its contract. That company has no oflicial status nor duty as a directly 
employed ofticiah 

The sample contract attached' to the statement of claim;ind offered in evidence 
clearly indicates that the undertakin' of the Russell company' vvas one of a 
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technical or professional character. It recites first the establishment of the 
Russell system of indexing the judgment docket in the prothonotary's office and 
then the ffnding by the county commissioners, county controller, and prothono- 
tarV of the county, as well as the index committee of the county bar associa- 
tion, that the indexing service under the Russell system is of such expert 
nature as to require the selection of the Russell Index Co. to do the indexing 
for the contract period. All of which clearly indicates that the Russell com- 
pany was engaged in a professional enterprise of an expert nature and that the 
company contracted, in the course of its regular business as indexing experts, 
to furnish such expert service. The contract is not unlike a contract to sell 
and deliver a commodity. 

Nor can we hold with the plaintiff that his income derived from the earnings 
of the Russell Index Co. through the execution of its contracts with various 
counties in Pennsylvania, New Jersey, and West Virginia, is so intimately con- 
nected with the exercise of the sovereign powers of those States that to tax that 
income would amount to a direct interference by the United States with the 
government of the States themselves. To tax the income derived from these 
contracts, as the income of all persons engaged in private enterprise for profft 
is taxed, would certainly not impair in any substantial manner the ability of 
the Russell Index Co. to discharge its contractual obligations to the counties 
concerned; nor would it impair in any substantial manner the ability of the 
counties to procure the services of private individuals to do its indexing 
work. 

Under the authority of 1)fetcaif c5 Eddy v. Mitchell (269 U. S. , 514 [T. D. 
8824, C. B. V — 1, 218]) we therefore conclude that the tax collected from the 
plaintiff was not illegally exacted, and that he can not recover in this case. It 
might be noted that the principles announced in 1d'etcalf 8 Eddy v. 1)Iitchrli, 
supra, were recently reaffirmed by the Supreme Court in Lucas v. Reed (60 S. 
C. , 682 (May 5, 1980) ), and in I acas v. IIOM'ard, (280 U. S. , 926), in per curiam 
opinions reversing the Third and Fifth Circuit Courts of Appeals on the au- 
thority of 3fetcalf c5 Eddy v. 1)fitchell. It might be noted also that Blair v. 
1)fattaews (29 Fed. (2d), 892), cited by plaintii'f as sustaining his case, was ap- 
parently overruled in the case of LIIcas v. IIoward, supra, as the Fifth Circuit 
Court of Appeals ruled the Howard case ou the authority of its own prior 
decision in the case of Blair v. 1)fatth, ews, supra. 

ARTIOLE 88: Compensation of State o[[icers and employees. 

REVENUE ACT OF 1926. 

General manager and controller of a city harbor department. 
(See G. C. M. 9122, page 157. ) 

SECTION 214 (a) 1. — DEDUCTIONS ALLOWED INDI- 
VIDUALS: BUSINESS EXPENSES. 

A. RTIGzE" 107: Treatment of excessive compen- 
sation. 

X-28-5092 
Ct. D. 844 

INCOME TAX — REVENUE ACTS OF 1921, 1924, AND 1926 — DECISION OI' COURT. 

1. INcoxfE — CoMPENsATIoN FQR SERvIcEs — DI»IDEND — ExcEsslvE 
SALARY. 

Where a corporation pays to an officer an excessive salarv, the 
Commissioner or the Board of Tax Appeals may disallow the excess 
in determining the tax of the corporation, and such disallowance 
does not decide that the excess was paid as dividends so as to 
render that question res adjudicata between the Government and 
such officer as respects his individual tax liability. 
2. SAXIE. 

Where an excessive salary is paid by a corporation to an officer, 
»-ho is a stockholder, and it does not correspond or bear a close 
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relationship to his stock holdings, and the excess is disallowed in 
fixing the tax liability of the corporation, such excess will not be 
regarded as a dividend in the hands of the stockholder, where the 
evidence shows that the salary was in fact paid and received as 
salary for services and not as a dividend. 

8. SANDIE — BURDEN OF PROOF. 

Where an excessive salary is paid by a corporation to an ofiicer, 
who is a stockholder, and the excess is disallowed in fixing the tax 
liability of the corporation and the stockholder in his individual 
tax return reports the salary a. s salary and pavs the tax accord- 
ingly and then files a suit against the United States to recover a 
part of the tax on the ground that the excess should have been 
reported by him as a dividend, then, even if the evidence shows 
that the salary corresponds to his stock holdings and does not 
disprove that the excess is a dividend, still the burden is on the 
plaintiff to show how much of his salary was disallowed and is not 
carried by proof that the combined salaries of four otficers, includ- 
ing the plaintiff, aggregated a certain amount and that a given 
lump sum was disallowed. 

DIsTRIOT COIIRT OF THE UNITED STATEs FOR TIIE MAcoN DIvIRIoN oF nzE MIDDLE 

DISTRICT OF GEORGIA. 

J. S. Bone v. United States. 
[January 81, 1981. ] 

OPINION. 

Suit to recover excess payment of income tax. Trial to the court. Judgment 
for defendant. 

DEAvER, BAscoM S. , Judge: Prom the evidence submitted are made the follow- 
ir, g findings of fact: 

1. The plaintii'f, J. S. Bone, is a resident of the middle district of Georgia. 
2. The amount involved in this suit is less than $10, 000. 
8. In 1928, 1925, and 1926, the Oconee Brick k Tile Co. was a corporation 

and. its ofiicers were the plaintiff, J. S. Bone, and his three sons, Harry, F. K. , 
and Russell Bone, J. S. Bone being president, Harry Bone general manager 
of plant No. 1, P. K. Bone secretary and treasurer, and Russell Bone general 
manager of plant No. 2. 

4. The capital stock of said corporation consisted of 400 shares. In 1928 
J. S. Bone owned 201 shares, Harry Bone 60 shares, P. K. Bone 60 shares, 
Russell Bone 59 shares, and R. W. Hatcher 20 shares. In 1925 and 1926, J. S. 
Bone owned 206 shares, Harry Bone 65 shares, F. E. Bone 65 shares, and Russell 
Bone 64 shares. 

5. For the year 1928 the tax return of the corporation showed salaries paid 
to its officers as follows: J. S. Bone, $20, 000; Harry Bone, $15, 000; F. K. Bone, 
$15, 000; Russell Bone, $15, 000 — a total of $65, 000. The Commissioner deter- 
mined ihat the total of the salaries was excessive by $25, 000 and so notified the 
taxpayer in a 60-day letter. An appeal was then taken to the Board of Tax 
Appeals and then the corporation and the Commissioner stipulated that $60, 000 
would be allowed and $5, 000 disallowed. Whereupon the Board of Tax Appeals 
made the following decision: 

"Under written stipulation, signed by counsel for the parties in the above. 
ertitled proceeding and filed with the Board on January 26, 1929, it is ordered 
and decided that there is a deficiency for the calendar year 1928 in the 
amount of $1, 107. 25. " 

The tax thus determined was paid by the corporation. 
6. For the year 1925, the return of the corporation showed salaries paid to 

its ofiicers as follows: J. S. Bone, $80, 000; Harry Bone, $15, 000; F. K. Bone, 
$15, 000; Russell Bone, $15, 000 — a total of $75, 000. The Commissioner at first 
determined that the total of the salaries was excessive by $85, 000. Later by 
agreement with the taxpayer, approved by the Secretary of the Treasury, the 
Commissioner allowed a deduction of $62, 500 and disallowed $12, 500, The tax 
thus determined was paid by the corporation. 

7. For the year 1926, the return of the corporation showed salaries paid to 
its otTicers as follows: J. S. Bone, $80, 000; Harry Bone, $15, 000; F. K. Bone, 
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$15, 000; Russell Bone, $15, ~ total of $75, 000. The Commissioner at first 
determined that the total of the salaries was excessive by $35, 000. Later by 
agreement with the taxpayer, approved by the Secretary of the Treasury, the 
Commissioner allowed a deduction of $62, 500 and disallowed $12, 500. The tax 
thus determined was paid by the corporation. 

8. For each of the years 1923, 1925, and 1926, the plaintiff, J. S. Bone, in his 
individual tax return reported the salary received by him from the corporation 
as salary and paid the tax accordingly. 

9. The salaries paid to the officers did not "correspond or bear a close 
relationship to the stock holdings of the officers. " 

10. The salaries were paid by the corporation and received by the oificers as 
salaries for services and not as a dividend or distribution of earnings. 

11, Even if the plaintiff were otherwise entitled to recover, the evidence dis- 
closes no definite data from which to compute the amount of the recovery. 

Of the foregoing findings of fact only the last three need be discussed. 
The evidence as to the number of shares owned by each officer and the 

amount of salary paid to each officer is undisputed, and, from a comparison 
of the figures, it appears that there is no close relationship between the 
salaries and the stock holdings. Moreover, the plaintiff, who was president and 
who by authority of the corporation fixed the salaries, testified that he did 
not fix them upon the basis of stock ownership. 

If all the stock of a corporation is held by members of a family who are 
its officers and the corporation distributes to those officers most of its earnings 
in the form of excessive salaries, it might be reasonable, in the absence of 
other evidence, to conclude that the corporation made such payments under 
the name of salaries in order to lessen its income tax when they were not in 
fact salaries but were in part a distribution of earnings in the nature of divi- 
dends. But such an inference can not support a finding of fact in favor of the 
plaintiff, when the plaintiff's own evidence is to the contrary. In this ease, 
the corporation on its books carried the payments to officers as salaries, aud 
in its tax return reported them as salaries. The plaintiff, in his individual tax 
return, reported the payments to him as salary. Iie took the position before 
the Commissioner and the Board of Tax Appeals that the payments were 
salaries and that the salaries were in fact reasonable. And even now he testi- 
fied consistently that he fixed the salaries not because of stock ownership but 
because he thought the services were worth the amount paid. Ylaintiff's 
oral and documentary evidence is in substance that the salaries were actually 
paid and received as salaries and not as dividends. 

In view of the evidence, the effect of plaintiff's contention must be that if 
plaintiff's salary was determined by the Commissioner or th&. Board of Tax 
Appeals to be excessive so far as the corporation was concerned and was dis- 
allowed in part, then the plaintiff ipso facto is entitled to report as dividends 
the part so disallowed, even though actually paid and received as salary. But 
even if that were true, plaintiff in order to recover would still have to show how 
much of his salary was disallowed and not simply how much of the total 
salaries of four officers was disallowed. 

Earnings of a corporation distributed to its stockholders though not in exact 
proportion to the stock owned may in certain circumstances be regarded as 
dividends for tax purposes. (See section 201, Revenue Act 1926; Regulations 
74, article 127; Hadley v. Comnnssiov&er, 36 F. (2d), 543 [Ct. D. 153, C. B. IX — 1, 
266]. ) But if a payment to a stockholder who is an officer is in part salary 
aml in part dividend and the dividend does not correspond exactly to ih&. 
amount of stock owned, then the burden is on the plaintiff to show how much 
was salary and how much dividend. The Commissioner in determining the 
amount of the corporation tax decided that the total salaries of four oificers 
were excessive by a certain amount, but he did not determine how much ot the 
salary paid to plaintiff should be allowed and how n&uch disallowed. The corpo- 
ration, through its officers one of whom was plaintiff, agreed with thc Com- 
missioner upon the determination of the tax liability, which agreement involved 
the disallowance of a lump sum from the total salaries of four officers. In so 
doing they may have rendered plaintiff's ease diificult of proof but did not 
render proof unnecessary. 

coN&. 'LusloNs ov n. kw. 

1. Where a corporation pays to an officer an excessive salary, the Commis- 
sioner or the Board of Tax Appeals &nay disallow the excess in determinin, the 
tax of the corporation, and such disallowance does not decide that the excess 
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was paid as dividends so as to render that question res adjudicata between the 
Government and such oificer as respects his individual tax liability. 

2. Where an excessive salary is paid by a corporation to an oificer, who is 
a stockholder, and it does not correspond or bear a close relationship to his 
stock holdings, and the excess is disallowed in fixing the tax liability of the 
corporation, such excess will not be regarded as a dividend. in the hands of the 
stockholder, where the evidence shows fhat the salary was in fact paid and 
received as salary for services and not as a dividend. 

8. Where an excessive salary is paid by a corporation to an officer, who is 
a stockholder, and the excess is disallowed in fixing the tax liability of the 
corporation and the stockholder in his i~dividual tax return reports the salary 
as salary and pays the tax accordingly and then files a suit against the United 
States to recover a part of the tax on the ground that the excess should have 
been reported by him as a dividend, then, even if the evidence shows that the 
salary corresponds to his stock holdings and does not disprove that the excess 
is a dividend, still the burden is on the plaint' to show how much of his 
salary was disallowed and is not carried by proof that the combined salaries of 
four ofiicers, including the plaintiff, aggregated a certain amount and that a 
given lump suin was disallowed. 

SECTION 914 (a) 3. — DEDU CTIONS ALLOWED 
INDIVIDUA. LS: TAXES. 

A. RT1cnE 131: Taxes. 
REVENUE ACT OF 1926. 

Kirchensteuer and the aufbringung der industriebelastung 
(Dawesabgabe). (See G. C. M. 8933, page 119. ) 

ARTzcz, E 131: Taxes. 
REVENUE ACT OF 1926. 

Fees paid by a corporation to the secretary of state in Ohio in 
connection with an amendment of. its charter. (See I. T. %70, 
page 115. ) 

ARTzcm 133: Taxes for local benefits. 
REVENUE ACT OF 1926. 

Revocation of General Counsel's Memorandum 5589 (C. B. VIII-1, 
83), regarding treatment of assessments for street and like improve- 
ments. (See G. C. M. 9461, page 190. ) 

X-7-4937 
G. C. M. 9087 

REVENUE ACT OF 1926. 

Certain property acquired by gift prior to March 1, 1918, 
was used by the taxpayer as her residence until vacated in 1925, 
when it was placed with a real estate firm primarily for sale. The 
taxpayer realized that a sale could only be made at a loss. Held, 
the loss sustained from the sale of the property in 1927 was not 
incurred in a transaction entered into for profit and it is not deduct- 
ible under section 214(a)5, Revenue Act of 1926. 

SECTION o14(a) 4, 5, AND 6. — DEDUCTIONS 
ALLOWED INDIVIDUALS: LOSSES. 

'4tT1cr E 141: Losses. 
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An opinion is requested whether the taxpayer is entitled to a 
deduction in the amount of 5. 476m dollars, representing a loss on the 
sale of property once used by the taxpayer as a residence. 

The property in question was acquired by the taxpayer as a gift 
prior to March 1, 1018, and from that time until 1925 was used by 
her as a residence. It appears that the taxpayer desired smaller 
living quarters and for some years prior to 1925 she had endeavored 
to sell her home. In 1025 she vacated the property and it was 
placed with a real estate firm primarily for the purpose of sale. 
The taxpayer realized at the time she listed the property for sale 
that it would be almost impossible to lease it, at a fair rental, and 
the efforts of the agent, as well as the taxpayer, were concentrated 
on an outright sale. It is stated, however, that had a proper op- 
portunity presented itself, the taxpayer would have leased the 
property. The taxpayer's representative states that after attempting 
to sell the property for an amount approximating its March 1, 1018, 
value, the taxpayer decided that the property should be sol&l at 
whatever price it would bring. The sale was consummated, in 
1927. 

The contention on behalf of the taxpayer is that such a sale is a 
transaction entered into for pro6t, and that the loss arising there- 
from is deductible for income tax purposes. This case is governed 
by section 214(a) 5 of the Revenue Act of 1026, which provides: 

(a) In computing net income there shall be allowed as deductions: 

(5) Losses sustained during the taxable year and not compensated for by 
insurance or otherwise, if incurred in any transaction entered into for profit, 
though not connected with the trade or business; 

Article 141 of Regulations 69, in so far as applicable, provides: 
Losses. — Losses sustained during the taxable year and not compensated for 

by insurance or otherwise are fully deductible * * ~ if- 
(b) Incurred in any transaction entered into for profit, 

The Board of Tax Appeals in the case of 0'osepk F. Ca~(man, jr. , 
v. Comnussionez (16 B. T. A. , 001, C. B. IX — 1, 18) held, where a 
taxpayer purchased a residence in 1909 and used it as such until 
1020, when it was offered for rent or sale, and the property was 
rented in April, 1022, and sold in August, 1028, that the taxpayer was 
entitled to deduct the loss arising on account of this sale. Among 
other things the Board said: 

The decision cited above [Beiner v. Tiddle] appears to support 
this contention, The use of property to produce revenue is there characterized 
as a transaction entered into for profit. 

In the case of 'W. B; 3fo8es v. Commissioner (21 B. T. A, 226) 
the Board, in refusing to allow a deductible loss on the sale of resi- 
dence property, said: 

In the present case there was no appropriation of the property to rental 
purposes between the time the petitioner finally moved out of the house and 
the time when it was sold. 

Indeed, although it is unnecessary to do so, the ease mi ht be stated 
more strongly against the petitioner bt& ause the evidence indicates that the 
loss resulted not from a transaction entered into for profit, but from the fact 
that the petitioner expended considerable money on a house to suit his own 
purposes and convenience, and after living in the house until he no longer had 
any use for it, found that he ivas unable to sell it for what he had invested in 
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it. The pevenue Act allows him no deduction to offset the amount which 
he paid ior this purpose. 

The leading case on the question involved is that of B'cine v. 
Tonal@ (270 U. S. , 582, T. D. 4212, C. B. VII — 2, 272). This case 
is controlled by section 214(a)o of the Revenue Act of 1918, which 
is identical with that portion of section 214(a) 5 of the Revenue Act 
of 1926 hereinbefore quoted. In the Tindle case the taxpayer owned 
certain property which he used as a residence until 1901. In that 
year he leased the property and continued so to lease it until 1921, 
when the property was sold at a loss. The court held: 

But the findings amply support the view of the court of appeals that the 
purpose to use the property as a residence of the taxpayer came to an end 
when it was leased in 1801, and that from that date until it was sold 19 
years later it was devoted exclusively to the production of a profit in the form 
of net rentals. It is not questioned that if in 1901 the property had been 
purchased for that use or inherited and so used the loss might have been de- 
ducted, but it is said, as the district court held, that the only transaction 
entered into with respect to the property was the purchase of the land and the 
erection of the house, regardless of the use which might afterwards be made 
of it, and that these acts did not appear to be a transaction entered into for 
profit. 

But the words "any transaction" as used in subsection (a)5 are not a 
tcchnical phrase or one of art. They must therefore be taken in their usual 
scuse and, so taken, they are, we think, broad enough to embrace at least any 
action or business operation, such as that with which we are now concerned, 
by which property previously acquired is devoted exclusively to the production 
of taxable income. We can perceive no reason why they should not be so 
taken unless that construction is inconsistent with the purpose or with par- 
ticular provisions of the A. ct. Section 214, read as a whole, discloses plainly a 
general purpose to permit deductions of capital losses wherever the capital 
investment is used to produce taxable income, and the inclusion of the present 
deduction in those described in subsection (a)fi would seem to be entirely 
harmonious with that purpose. 

In the above-quoted. excerpt from the Tindle case, the Supreme 
Court points out that the words "any transaction" are to be taken 
in their usual sense. In that case "any transaction" was held to 
include a business operation wherein property previously acquired 
as a residence was devoted to the production of a tazabEeineome, i. e. , 
renting the property. With reference to section 214 of the Revenue 
Act of 1918, the court discussed the intent and purpose of that sec- 
tion. It was pointed out that section 214 in its entirety disclosed. a 
general purpose to permit deductions of losses if the capital invested. 
was used to produce taxable income. 

The only transaction involved in this case was the sale of the 
property. Prior to the sale and at the time the property was sold, 
the taxpayer realized that there was no hope of making a prost on 
the sale of the property and decided to seH the property for what- 
ever amount it would bring. Surely it could not be said under cir- 
cumstances such as these that the taxpayer had entered into a trans- 
action for profit. On the contrary, it seems more apparent that the 
transaction was entered into to cviispose of property for which the 
taxpayer no longer had any use; not a transaction entered into to 
produce a taxable income, but a transaction entered into with the 
realization that it would result in a loss. If, in a transaction similar 
to the one here involved, it is apparent that no profit is to be realized, 
then it can not properly be said that the transaction has been entered 
into for profi. (Cf. I'hiPipg Lee ColAborougA v. Comm&8~, 46 
Fed. (2d), 4N, decided January 13, 1981, aSrming 18 B. T. A. , 181. ) 



241 [rr214(a)7, Art. 152. 

This would seem to be entirely harmonious with the purpose ex- 
pressed in section 214(a)5 of the Revenue Act of 1918, as inter- 
preted by the Supreme Court in the Tindle case, and the correspond- 
ing section of the Revenue Act of 1926. 

This oflice is not unmindful of the case of Larkin v. Gage (28 
Fed. (2d), 78). In that case the court held: 

The abandonment of the North Street home, and diligent efforts 
put forth to rent or sell the same, satisfactorily shows that the former resi- 
dential property was to become and did become a business transaction for gain 
in a commercial sense. 

Under the decision rendered in the Larkin case, a residence ac- 
quired by a taxpayer for personal use may be transformed into a 
"transaction entered into for profit" by the abandonment of the 
property and oBering to rent it, provided the property is subse- 
quently sold. This decision would require the allowance of a loss 
even though the taxpayer realized at the time of the abandonment 
that it would be impossible to rent the property, and that the in- 
tended sale could be consummated only at a loss. It is not believed 
that such an interpretation of section 214(a)5 was ever intended by 
Congress, nor is it believed that the decision. of the Supreme Court 
in the Tindle case is applicable to the Larkin case or the instant case. 
It should be remembered that in the Tindle case the residence had. 
been abandoned as such and used in the production of taxable income 
for many years. The court was not considering the question of 
abandonment of a residence and an outright sale which would result 
in the loss. In the instant case the property was never used in the 
production of taxable income. Accordingly, this OKce is of the 
opinion that the deduction claimed is not allowable under section 
214(a) 5 of the Revenue Act of 1926. 

C. M. CIIARKsT, 
General Coense/, Bureau oj Interna/ Revenue. 

ARTIGLE 141: Losses. 
REVENUE ACT OF 1926. 

Trading in of trucks and passenger cars used for business purposes 
on new trucks and passenger cars to be used for like purposes. (See 
I. T. 2573, page 215. ) 

SECTION 214(a) 7. — DEDUCTIONS ALLOWED 
INDIVIDUALS: BAD DEBTS. 

ARTIcLE 1M: Examples of bad debts. X-18-5045 
Ct. D. 325 

INCOIrr, TAX — REVENUE ACT OI' 1026 — DECISION OF SUPREvIE COURT. 

DKGUcTION — BAD DEBT — Loss — INDORsKR s LIABILITY DIscHARGKD 

KY NOTE. 

1Vhere an indorser of another's note, keeping his books on the 
basis of cash receipts and disbursements, gives to the holder in the 
taxable year his note in settlement of his liability as indorser, 
receiving and destroying the old note, the amount of the indorser's 
note is not deductible from gross income as a bad debt or a loss 
in the trrxrrble year under section 214 of the Revenue Act of 1920, 
no payment on the note having been made in that year. 
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SUPREME COURT oP THE UKxTED STATEs. No. 851. — OGToBER TERM, 1980. 

A. James Eckert, petitioner, v. David Bnrnet, Co&n&nissioner of Internal Revenue. 

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[April 18, 1981. ] 

Mr. Justice Hor. MEs delivered the opinion of the court. 
The Commissioner of Internal Revenue determined that there was a deficit 

of $8, 878. 89 in the petitioner's income tax for the year 1925 under the Revenue 
Act of 1924. The petitioner claimed a deduction from income of $22, 400 as a 
bad debt. The deduction was disallowed by the Commissioner, by the Board 
of Tax Appeals, and, in review, by the Circuit Court of Appeals for the 
Second Circuit. (42 k'. (2d), 158. ) A writ of certiorari was allowed by this 
court. 

The petitioner's tax return was on the cash basis. The facts of the trans- 
action concerned were that the petitioner and his partner were joint indorsers 
of notes issued by a corporation that they had formed. There remained due 
upon these notes $44, 800, that the corporation was unable to pay. In 1925 the 
petitioner and his partner in settlement of their liability made a joint note for 
that sum to the bank that held the corporation's paper, received the old notes, 
marked paid, and destroyed them. The petitioner claims the right to deduct 
half that sum as a debt "ascertained to be worthless and charged off within 
the taxable year" under the Revenue Act of 1920 (ch. 27, section 214(a)7; 44 
Stat. 9, 27). 

It seems to us that the circuit court of appeals suificiently answered this 
contention by remarking that the debt was worthless when acquired. There 
was nothing to charge off. The petitioner treats the case as one of an invest- 
ment that later turns out to be bad. But in fact it was the satisfaction of an 
existing obligation of the petitioners, having, it may be, the consequence of a 
momentary transfer of the old notes to the petitioner in order that they might 
be destroyed. It is very plain we think that the words of the statute can not 
be taken to include a case of that kind. We do not perceive that the case is 
bettered by the fact that some of the original notes years before were given for 
property turned over to the corporation by the partnership tlmt formed it. 
I&'or the purpose of a return upon a cash basis there was no loss in 1925. As 
happily sta. ted by the Board of Tax Appeals, the petitioner "merely exchanged 
his note under which he was primarily liable for the corporation's notes under 
which he was secondarily liable, without any outlay of cash or property having 
a cash value. " A deduction may be permissible in the taxable year in which 
the petitioner pays cash. The petitioner says that it was definitely ascertained 
in 1925 that the petitioner would sustain the losses in question. So it was, 
if the petitioner ultimately pays his note. So was the tax considered in United 
States v. 3fitehell (271 U. S. , 9, 12 [T. 13. 8805, C. B. V — 1, 288]), but it could not 
be deducted until it was paid. 

Judgment afiirmed. 

SECTION 914(a) 8. — DEDUCTIONS ALLOWED INDI- 
VIDUALS: DEPRECIATION. 

A. ETrcLE 162: Depreciable property. 

REVENUE ACT OF 1926. 

Revocation of General Counsel's Memorandum 5589 (C. B. VIII-1& 
88) & 

regarding treatment of assessments for street and like improve- 
ments, (See G. C. M. 9461, page 120, ) 
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SECTIOX 217. — 'XET I ":COME OF XOXRES!DEXT 
ALIEX IXDIVIDUALS. 

ARTrczz 318: Interest. 
REVEXEE ACT OF 1926. 

Interest on bank deposit credited to trustee. (See G. C. M. 9156, 
page 166, ) 

SECTIOX 219. — ESTATES AXD TRUSTS. 

ARTzcz. E 342: Method of computation of net 
income and tax. 

REVEVEE ACT OF 1926. 

X-14-5007 
G. C. M. 9086 

Where the taxpayer, under Pennsylvania laws, elected to take 
against his wife's will by claiming curtesv, the estate being admin- 
istered from the wife's death on October —, 1926, until October, 
1927, whereupon a portion of the corpus was distributed to the tax- 
payer and all cash representing income was distributed, the tax- 
payer receiving one-third of the distributed income, he should have 
included such income in his return for 1927 under section 219(b) 3, 
Revenue Act of 1926. 

An opinion is requested whether income distributed by the estate 
of A during administration and received by B in 1927 is taxable to 
B or whether the income in question should be considered. as distri- 
bution of corpus and taxable to the estate. 

B, the taxpayer, husband of A, v. ho died October —. 1926, was 
given a one-third life interest in the estate of A. by the provisions 
of her will. The taxpayer, however, in accordance with the privilege 
accorded by the laws of the State of Pennsylvania, elected to take 
against the will, claiming his curtesy right, thereby becoming en- 
titled to a one third share of the estate outrig~ht. The estate was in 
the process of administration from date of death of the deceased, 
October —. 1926, until October, 1927, after which a trust which had 
been created by the will started to operate. %Chen administration 
of the estate was closed in Octobery 1927, all cash representing in- 
come arising during the period of administration was distr'buted to 
the interested parties and the corpus was divided and distributed 
one-third to the taxpayer and the other two-thirds in trust for the 
chilclrcn. 

Thc taxpayer's share of the distributed income from the estate was 
8. 523m dollars dividends and other income of a dollars. 

The taxpayer contends that, since he elected to receive his share 
of the corpus of the estate outright, he was not chargeable with any 
amount of so-called income received from the estate during the year 
1927. 

The Income Tax Unit contends that, inasmuch as the income was 
actually distributed to the taxpayer in the year 1927 and not added 
to the corpus, and the estate was finally closed in 1927, the taxpayer 
taking his one-third share, the income so distributed in the amount of 
8. 523m dollars dividends a~nd other income of x dollars is taxable to 
hini and the deduction is allowable to the estate. 
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It appears that, the income in question was received by the taxpayer 
during the period when the estate of A. was in process of adminis- 
tration. 

Under the laws of Pennsylvania (section 28, %Ville act of' 1917, 
Laws of 1917, page 410; Purdon's Digest, 18th edition, page 9288), 
when "any person shall die testate, leaving a surviving spouse who 
shall elect to take against the will, such surviving spouse shall be en- 
titled to such interests in the real and personal estate of the deceased 
spouse as he or she would have been entitled. to had the testator died 
intestate. " 

The taxpayer, by electing to take against the will of his deceased 
wife, became entitled to a third interest outright in the real and per- 
sonal estate of the wife. (Intestate act of 1917, Laws of 1917, page 
429, section 1(b); Purdon's Digest, 18th edition, page 8592. ) He 
had, thus, a right to one-third of the corpus of the estate and ulti- 
mately to one-third of the income arisinp therefrom. He could not 
demand payment either of corpus, consisting, as it did, mainly of 
securities, or of the income therefrom until the expiration of the time 
allowed by the law of Pennsylvania in which to settle an estate of a 
decedent. The executors were entitled. under the law in Pennsyl- 
vania to possession of personal property and to the income arising 
therefrom during administration, but such title was not a full legal 
title. As the Supreme Court said in the case of Bre~ster v. Gage 
(280 U. S. , 827, Ct. D. 148, C. B. IX — 1, 274): 

Upon the death of the owner, title to his real estate passes to his heirs or 
devisees. A different rule applies to personal property. Title to it does 
not vest at once in heirs or legatees. (United States v. Jones, 286 U. S. , 106, 
112. ) But immediately upon the death of the owner there vcsts in each of 
them the right to his distributive share of so much as shall remain after proper 
administration and the right to have it delivered upon entry of the decree of 
distribution. (Sanders v. Soltter, 186 N. Y. , 97; Va(L v. Vail, 49 Conn. , 52; 
Cook v. McDoweLL, 52 N. S. E„851. ) Upon acceptance of the trust there vests 
in the administrators or executors, as of the date of the death, title to all 
personal property belonging to the estate; it is taken, not for themselves, but 
in the right of others for the proper administration of the estate and for 
distribution of the residue. The decree of distribution confers no new right; 
it merely identifies the property remaining, evidences right of possession in 
the heirs or legatees and requires the administrators or executors to deliver 
it to them. The legal title so given relates back to the date of the death. 
(E'ester v. Jipetd, 20 Pick. , 67, 70; Wager v. Wager, 89 N. Y. , 161, 166; Tkornp- 
soa v. Thomas, 80 Miss. , 152, 158. ) 

Petitioner's right later to have his share of the residue vested immediately 
upon testator's death. At that time petitioner became enriched by its worth 
which was directly related to and would increase or decline correspondingly 
with the value of the property. 

The taxpayer was entitled. to one-third. of the net income arising 
from the estate, or if' his one-third of the estate had been set aside 
for him then he was entitled to the net income arising from that 
one-third. This income was paid to taxpayer, as income, in 1927. 
Such payment was reported in the fiduciary return of the estate of 
A. as having been paid to taxpayer as income in 1927. It is unim- 
portant whether this was paid either during the process of adminis- 
tration or when the estate was finally settled. 

Section 219 (b) 8 of the Revenue A. ct of 1926 reads as follows: 
(8) In the case of income received by estates of deceased persons during 

the period of administration or settlement of the estate, and in the case of 
income which, in the discretion of the fiduciary, may be either distributed to 
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the beneficiary or accum'ulated, there shall be allowed as an additional deduc- 
tion in computing the net income of the estate or trust the amount of the 
income of the estate or trust for its taxable year which is properly paid or cred- 
ited during such year to any legatee, heir, or beneficiary, but the amount so 
allowed as a deduction shall be included in computing the net income of the 
legatee, heir, or beneiiciary. 

Taxpayer was an heir of the wife under the laws of Pennsylvania, 
she having technically died intestate so far as concerns one-third of 
her estate. As an heir he was entitled to receive from the executors 
his one-third of the estate plus any income arising theref'rom dur- 
ing the period intervening between the death of the wife and. the 
date of the delivery to him of such one-third. Any such payment of 
income to him was "properly paid" within the intendment of the 
section of the 1926 Act quoted above. If the income in question was 

paid to taxpayer during the process of settlement, such payment is, 
nevertheless, "properly " made, inasmuch as the executors or admin- 
istrators of an estate may during administration and before final 
audit, settlement, and discharge, pay to heirs and legatees amounts 
deemed to be due them, whether of corpus or of income, such pay- 
rnents being, of course, at the risk and on the personal responsibility 
of the executors or administrators (Fiduciaries act of 1917, Laws of 
1917, page 447, section 49(b)). The taxpayer should have included 
such income in his gross income for 1927. (See Irwin v. Oaeit, 268 
U. S. , 161) T. D. 3710, C. B. IV — 1) 128) O. D. 967, C. B. 5, 186) G. C, 
M. 900) C. B. V — 2) 181. ) 

C. M. CHAREST& 

General Ooumeel, Bureau of Internal Revenue. 

SECTION 222, — CREDIT FOR TAXES IN CASE 
OF INDIVIDUALS. 

ARTfczE 887: When credit for taxes may be taken. 

REVENUE ACT OF 1926. 

Basis of credit where books are kept on accrual basis. Election 
where books are kept on the cash receipts and disbursements basis. 

(See G. C. M. 9459, page 169. ) 

SECTION 223. — INDIVIDUAL RETURNS. 

ARTlcr, E 401: Individual returns. X-22-5084 
G. C. M. 9422 

REVENUE ACT OF 1926. 

Income which is determined to be community income under the 
laws of California relating to community property is not changed 

into separate income by virtue of the enactment in 1929 of section 

2419 of the Civil Code of California relating to partnership 

property. 

The following questions relating to community property in the 

State of California have been presented: 

(1) Whether income from a partnership is community income; 

(2) The manner in which such income shoulcl be reported by 

husband and wife domicile&1 in California. 
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The first question is occasioned by the enactment in 1929 of sec- 
tiion 2419 of the Civil Code of California, which provides in part 
that a partner's right in specific partnership property is not com- 
munity property. The second question is occasioned by a statement 
made by the Board of Tax Appeals in its decision in the case of 
Glemri, cV. II'orrington omd Lester W'. cVooDonuM v. Com~&siovier 
(21 B. T. A. , 260), to the e8ect that in the case of a partnership 
between husband and wife each was taxable on his or her distribu- 
tive share under the provisions of section 218 of the Revenue Acts 
of 1924 and. 1926, which provides that, "individuals carrying on 
business in partnership shall be liable for income tax only in their 
individual capacity, " and. that the community property' laws are, 
therefore, not material. 

The questions referred to above will be discussed in the order that 
they appear. 

The Civil Code of California provides: 
Szc. 161a. Interests im eonwnamity property. — The respective interests of the 

husbaud and wife in community property during continuance of the marriage 
relation are present, existing and equal interests under the management and 
control, of the husband as is provided in sections 172 and 172a of the civil 
code. This section shall be construed as defining the respective interests and 
rights of husband and wife in community property. 

Sgc. 162. Separate property of the soife. — Iill property of the wife, owned by 
her before marriage, and that acquired afterwards by gift, bequest, devise, or 
descent, with the rents, issues, and profits thereof, is her separate property. 
The wife may, without the consent of her husband, convey her separate 
property. 

SEo. 163. Separate property of the Aasbaiid. — All property owned by the 
husband before marriage, and that acquired afterwards by gift, bequest, devise, 
or descent, with the rents, issues, and profits thereof, is his separate property. 

SKc. 164. Comrianity property. — All other property acquired after marriagc 
by either husband or wife, or both, including real property situated in this 
State, and personal property wherever situated, heretofore or hereafter ac- 
quired while domiciled elsewhere, which would not have been the separate 
property of either if acquired while domiciled in this State, is community 
property. 

Whether in any particular case property is separate or community 
and whether the income therefrom is separate or community must be 
determined by the provisions of the laws of the State of California 
and. the decisions interpreting them. These statutes provide that 
property which either spouse acquired before marriage or acquired 
afterwards by gift, bequest, devise, or descent, with the rents, issues, 
and profits thereof, is the separate property of such spouse and that 
all other property acquired after marriage by either spouse or both 
is community property. By the terms of the statute the rents, issues, 
"nd profits of the separate property remain separate property. It 
is a fundamental principle of the community system that the increase 
and profits of, and from, community property fall into the com- 
munity. (Winchester v. S'inohester, 175 Cal. , 391, 165 Pac. , 965. ) It is also one of the fundamental principles of the community p«p- 
erty system that whatever is gained by the toil or talent of either 
spouse belongs to the community (In re Pepper's Estote, 158 Cal 

& 

619, 112 Pac. , 62), although derived solely from the e8orts of the 
husband (Roy v. Fay, 165 Cal. , 469, 132 Pac. , 1040) or the wife. 
(IVoore v. Crandell, 205 Fed, 689; 8'ron v. W'zen, 100 Cal. , 276, 64 
Pac. , 775. ) 
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With respect to whether the income from a partnership is to be 
apportioned between the community and separate property, it has 
been held that inasmuch as the income from a partnership between 
the husband and a third party was in part attributable to his sep- 
arate capital and in part to his personal labor or e6'ort, such part 
of the profit as accrues from the use of capital is separate property 
and such part as is due to the personal activity, ability, or capacity 
of the husband is community property. (Pereira v. Peteira, 15G 

Cal. , 1, 108 Pac. , 488; iVcDug v. cVeDttg, 48 Cal. A. , 175, 191 Pac. , 
957; In Te froM's Estate, 170 Cal. , G21, 15~1 Pac. , 12. ) The principle 
stated in Pereira v. Pereira, supra, is that the interest of the hus- 
band in the capital of the partnership as it was at the time of his 
marriage is the husband's separate property, and the question rela- 
tive to the part of the subsequent profits arising from the use of 
the capital and the part arising from the personal activity, ability, 
or capacity of the husband is to be determined by the court from 
the circumstances appearing in the case; that whatever accrues from 
the latter source is community property and. that the remaining 
profits must be classed as separate property. 

In the case of PtjcIeer v. 8]at& (M I'ed. (2d), 222), involving a 
partnership between a husband and a third party~, arising under the 
statutes of the State of Washington, it is stated that "The mere 
fact that the enterprise was carr~ied on in the firm name is imma- 
terial. There is no alchemy in the term 'partnership ' or in the 
relation it imports, and contributions of community funds to a 
joint or partnership enterprise are not ipso facto converted into 
separate property. 9 e are concerned with the status of property 
invested, not with the form in which it was held. " 

Section 158 of the Civil Code of California reads as follows: 

SEo. 158. II'nst&nnd nnd, uife matt malce eontrnets. — Either husband or wife 
may enter into;&ny engagement or transaction with the other, or with any 
other person, respecting property, which either might if unmarried; subject, 
in tr&&nsactions between themselves, to the general rules which control the 
actions of persons occupyin ~ confidential relations with each other, as defined 

by the title on trusts. 

In I. T. 1744 (C. B. II — '&, 179) the general question of whether 

a husband and wife domiciled in California could enter into a valid 

partnership was carefully considered and the conclusion was reached 

that such an agreement was permissible. A partnership agreement 

is clearly within the purview of section 158& supr &, and it follows 
that the profits derive&i from a, valid partnership between husband 

and wife may be separate income and. not community income. 

Mccoy on Community Property (2d ed. ), page 590, contains the 

following statement: 
The statutes confcrrin on the wife the full power of a feme sole to enter 

into c&&utructs with her husband or a third persou and the court decisions 
would seem to leave no reasonable doubt that in Arizona, California, N& v;«lu, 

und New 31exico, the wife may enter into a partnership with her husband. 

Tl&eir np&'e& »&e&&t to enter into such n pn& tne&sh'p»&rouM &noire the h«&tn&&&d's 

right to & i«i»& n di&'i«ion of the property or the profits differc»t?p from thnt 

&&&treed upon. . [Italics supplied. ] 
In the case of L. 8. Cobb (9 B. T. A. , 547, C. H. VII — 1, 7) the 

Board recognized a partnership between husband and wife in Cal- 

72100' — 31 — 17 
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ifornia and treated the wife's distributive share of the partnership 
earnings as her separate property anc] not taxable to the husband 
(See also the cases of E. V. BMsche, 10 B. T. A. , 1845, C. B. VII — g, 
6, and. Charles Brown, 18 B. T. A, 981, C. B. VIII — 1, 6. ) In the 
Charles Brown case the Board stated that it had in prior decisions 
"reviewed the statutes and decisions of California and held that 
in that State husband and wife could enter into a contract of part- 
nership and carry on business as such and that the interests of each 
was that one's separate property and the income therefrom was re 
turnable by and taxable to each individual according to his or her 
interest. " 

It appears that in 1929 the Legislature of California adopted the 
uniform partnership act, which contains a provision that a partner's 
right in speciFic partnership property is not community property and 
that the taxpayer is concerned as to the e8ect of this provision on 
the general laws relating to community property. The provision 
referred to is section 2419 of the Civil Code of California, and reads 
as follows: 

(1) A partner is coowner with his partners of specific partnership property 
holding as a tenant in partnership. 

(2) The incidents of this tenancy are such that: 

(e) A partner's right in specific partnership property is not subject to 
dover, curtesy, or allowances to widows, heirs, or next of kin, and is not 
cornruunity property. [New section added June 19, 1929; Stats. 1929, chapter 
8fi4 ] 

This oRice is unable to 6nd any court decisions which construe this 
provision of the code. However, this oflice is . of the opinion that 
income which is determined. to be community income under the 
laws of California relating to community property is not changed 
into separate income by virtue of that section, 

With respect to the second question, as to the manner in which 
income derived from a partnership should be reported by a husband 
and wife domiciled in California, the Supreme Court of the United 
States in the case of Vnited States v. Bobbins (969 U. S. , 815, T. D. 
8817, C. B. V — 1, 188) held, under the Revenue Act of 1918, that 
inasmuch as the wife under the laws that then existed had a mere 
expectancy in the community property the income therefrom might 
be taxed wholly to the husband. That decision of the Supreme 
Court governs with respect to the taxation of the community income 
received prior to July 29, 1997, on which date section 161(a) became 
effective. The Supreme Court of California in the case of Stewart 
v. Stewart (969 Pac. , 489), decided July 18, 1M9, held that section 
161(a), whatever efFect it may have upon community property 
acquired subsequent to its ejfective date, can not in any manner relate 
to or govern the ownership of property acquired. prior thereto. (See 
I. T. 2457, C. B. VIII — 1, 89. ) 

The Supreme Court of the United States in the case of Vnited 
States v. 2IEatcotnt (51 S. Ct. , 184), decided January 19, 1981, held 

in e8ect that under section 161(a) a husband and wife domiciled in 

California may each report in separate returns one-half of the com- 

munity income in rendering Federal income tax returns. In Mimeo- 

graph 8859 (see on page 140) it. was held that that decision is appli- 
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cable to Income from community property acquired on and after 
July 29, 1927, and to salaries, wages, and fees earned on or after 
that date whir;h constitute con1munity property. It was also held 
that the decision was not applicable to income from property 
acquired prior to July 29, 1927, nor to salaries, wages, fees, and 
other compensation earned prior to that date. It follows, therefore, 
that income which under the laws of California constitutes com- 
munity income is taxable to the husband if earned prior to July 29, 
1927, or if received from community property acquired prior to that 
date. I&'urthermore, income from community property acquired on 
and after July 29, 1927, and community income in the form of 
salaries, wages, and fees earned on and after that date may be dividecl 
and taxec1 to e;tch spouse if so reported in original separate returns. 

In this connection the taxpayer calls attention to a statement made 
by the Board of Tax Appeals in the case of Glenn 3f. Harrington. 
nvcl Leyte~ IV. c~anDonald v. Cnvtmiss~'nner, supra. The Board held 
that the husband anc! wife were partners for the years 1925 and 
1020 and each was taxable on his or her distributive share of the 

artnership income under the provisions of section 218 of the 
revenue Acts of 1924 and 1020 which provitles that "Indivicluals 

carrying on business in partnership shall be liable for income tax 
only in their in&liviclual capacity. " The Board also stated that 
"Whether, under California laws, a wife's partnership profits be- 
come community property, or whether they remain her own separate 
property is immaterial in this instance. " In this case the Boarcl 
was dealing with a partnership between husband and wife and it 
founcl that a valicl partnership existed. The Board conclurled that 
each was taxable on his or her respective interest in the partnership. 
This is in efFect thc same conclusion reached by the Board in the 
cases of. L. 8. Coul, supra, Jc. C. Btcsche, supra, and Charle8 B~ n1vn, 
upi a) wherein the Board held that each of the partners was taxab!e 

on his or her respective interest on the theory that the interest of 
each from such partnership was that one's separate income. This 
o!Bce believes that this theory, rather than the theory ac!vanced by 
the Board in the IIarrington c~ase, is correct and supports the result 
reachecl in these cases. The Supreme Court of the United States 
in the two decisions referred to has laid down the rules for taxing 
community income in California, and it follows that there must be 
a cletermination whether such income is community income. It is 
clear, of course, that, the rule announced relative to cases involving 
a partnership between husband and wife has no application to cases 
involvin&r a partnership between one of the spouses and a third party. 

C. WI. CEIARFsT) 
Gc nc t~l C'nunsel, Bureau of Internal Revenue, 

ARTzcr, F. 401: Inc!ivi&lual returns. 

REVENUE ACT 09' 1926. 

Earned income credit in c'as& s of separate returns on the com- 
munity property income basis. (See Mim. 3879, page 141. ) 
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ARTIcLE 401: Individual returns. 

REVZNUZ ACT OF 1926. 

Instructions relating to community property returns. (See Mim. 
3858, page 139. ) 

ARTICLE 401: Individual returns. 

REVENUE ACT OF 1926. 

Instructions relating to California community property returns. 
(See Mim. 3859, page 140. ) 

PART III. — CORPORATIONS. 

SECTION o81. — CONDITIONAL AND OTHER 
EXEMPTIONS OF CORPORATIONS. 

ARTICLE 520: Social clubs. 

REVENUE ACT OF 1926. 

Distribution of club's funds to holders of participating certificates. 
(See I. T. 2557, page 148. ) 

SECTION 938. — CREDIT FOR TAXES IN CA. SE 
OF CORPORATIONS. 

ARTIcLE 611: Credit for foreign taxes. 

REVENUE ACT OF 1926. 

Basis of credit where books are kept on accrual basis. Election 
where books are kept on the cash receipts and disbursements basis. 
(See G. C. M. M59, page 169. ) 

SECTION 240. — CONSOLIDATED RETURNS OF 
COP PORATIOXS. 

ARTIOLZ 638: When corporations are aSliated. 

REVENUE ACTS OF 1924 AND 1926. 

X — 5 — 4000 
6-. C. M. 8982 

Where an individual owns all of the stock of one corporation and 
he and that corporation own 95 per cent of the stock of a second 
corporation, a sutffcient percentage of the stock of the two corpora- 
tions is owned by "&e same interests" within the meaning of 
section 240 of the Revenue Act of 1926 to constitute an affiliation. 

General Counsel's Memorandum 2780 (C. B. VII 1, 175) over- 
ruled in so far as inconsistent herewith. 

A. n opinion is requested relative to the aSliated status of two 
corporations, designated as corporations A and B. 
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The case involves the question of afliliation, and the sole issue is 
whether corporations A and B are afliliated within the meaning of 
section 240(d) of the Revenue Act of 1926 under the following~cir- 
cumstances: In the year 1926, C, an individual, owned 100 per cent 
of the stock of corporation A. He also owned 60 per cent of the 
stock of corporation B. Thirty-five per cent of the stock of corpora- 
tion B was owned by corporation A and the remaining 5 per cent of 
the stock of corporation B was owned by outside interests. 

The stock ownership in the two corporations is tabulated as 
follows: 

Corpora- 
tion A. 

Corpora- 
tion n. 

c 
Corporation A 

Per cent. 
100 

0 

Per cent. 
60 
36 

95 

Section 240(d) of the Revenue Act of 1926 provides, so far as is 
here material, that "two or more domestic corporations shall be 
deemed to be afliliated * * * (2) if at least 95 per centum of 
the stock of two or more corporations is owned by the same in- 
terests. " 

Strictly speaking, at least 95 per cent of the stock of the two corpo- 
rations in this case was owned by C and corporation A, though the 
latter did not, and from the nature of corporate organization could 
not, own any of the stock of its own issue. The query is whether 
corporation A and its sole stockholder constitute "the same inter- 
ests, " within the meaning of the law. 

Corporation A was vested with the full legal and equitable title to 
the stock it held in corporation B. While its sole stockholder was 
not the owner of such stock, he nevertheless had an interest therein 
which of necessity was in some character a beneficial interest. In 
speaking of a stockholder's relation to the assets of a corporation, 
the Supreme Court in Etsnep v. cVacornbep (252 U. S. , 189, T. D. 
3010, C. B. 3, 25) said: 

Certainly the interest of the stockholder is a capital interest, and his certifi- 
cates of stock are but the evidence of it. They state the number of shares 
to which he is entitled and inilicate their par value and how the stock may be 
transferred. They show that he or his assignors, immediate or remote, have 
contributed capital to the enterprise, th:it he is entitled to a corresponding in 
tcrett propo&tionate to the tchcle, entitled to hare the property and business 
of the conipany devoted during the corporate existence to attainment of the 
common objects, entitled to vote at stockholders' meetings, to receive dividends 
out of the corporation's profits if and when declared, and, in the event of 
liquidation, to receive a proportionate share of the net assets, if any, remain- 
ing after paying creditors. Short of liquidation, or until dividend declared, 
hc has no right to tvithdraw any part of either capital or profits from the 
common enterprise; on the contrary, his i&ttcrcst pertains not to any part, 
divisible or indivisible, bttt to the enti&e assets, bttsietess, and afairs of the 
cotnpany. Nor is it the interest of an owner iu the assets themselves, since 
tlic corporation has full title, legal and equitable, to the whole. 
[Italics supplied. ] 

In other words, a business corporation is the embodiment of a 
business enterprise. The corporation's interest in the adniinistration 
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of. the assets of. the enterprise is to earn profits for its stockholders, 
and if the enterprise is terminated the corporation, after paying 
creditors, must distribute to the stockholders the remaining net, 
assets. There can not be a single operation of the corporation, sub- 

ject to the payment of creditors, which does not inure to the benefit 
of. the stockholders. Ordinarily there are many stockholders in such 
an enterprise, so that it is impracticable to recognize in each stock- 
holder a sepa~rate legal or equitable title in specific assets of the 
enterprise. Accordingly, the legal doctrine has resulted that the 
corporation is the fulPowner of the title to such assets until the time 
of distribution, but the fact of the right in the stockholders to such 
distribution establishes their interest in all of the corporate assets. 
A. corporation's ownership is, therefore, for the benefit of its stock- 
holders. 

In General Counsel's Memorandum 2780 the following language 
was used and relied upon: 

(2) This office is unable to Qnd any authority for considering the so-called 
"indirect" ownership of stock under the consolidated returns provisions of 
the 1024 Act. Possibly that theory may have had some value in applying such 
terms as "controls through closely affiliat interests" in the former Acts. 
doubt where one owns stock in a corporation which in turn owns stock in a 
second corporation, he may be said to have an interest in such stock of the 
second, for, as was said in the ease of Etsser v. 3Iacom. her (252 U. 8. , 189 
[T. D. 3010, C. B. 3, 25]), the "interest" of a stockholder "pertains, not to 
any part divisible or indivisible, but to the entire assets, business and aifairs 
of the company. " * * * [Italics supplied. ] 

In the cases before the courts the Bureau has ad. vanced beneficial 
ownership as the fundamental test, of whether afEliation should or 
should not be granted. In other words, if the stock ownership, 
either direct or indirect, is such that the ultimate burden of the tax 
would fall upon the same persons, regardless of whether the corpora- 
tions filed a consolidated return or separate returns, afhliation should 
be conceded. In this connection see montana cVercanttve Co. v. 
Easnsasson (28 Fed. (2d), 916); Comsnissioner v. Ad'o5pk Hirsck ck 
Co. , Inc. (80 Fed. (2d), 645, Ct. D. 66, C. B. VIII — 1, 267); and lce 
8ervnce Co. v. Commissioner (80 Fed. (2d), 280). Applying this 
test to the instant case, aSliation must, of course, be granted, because 
the tax ultimately falls on C in either event. 

Clearly the foregoing position of the Bureau before the courts 
is inconsistent, with the above-quoted language from General Coun- 
sel's Memorandum 2780, supra. 

Under the circumstances of this case, this ofhce is of the opinion 
that at least 95 per cent of the stock of corporations A, and B in 
1926 was owned by the same interests within the meaning of section 
240(d) of the Revenue Act of 1926. To the extent that General 
Counsel's Memorandum 2780 is inconsistent herewith it is hereby 
overruled. There is no valid. reason, in applying the provisions of 
section 240 of the Revenue Act of 1926, why one of the corporations 
owned by "the same interests" should not at the same time consti- 
tute a part of "the same interests. " 

Accordingly, it is the opinion of this ofiice that corporations A 
ancl B should be afiiliated for the taxable year 1926. 

C. M. CHAREST) 
GeneraE Connse/, Bnreeu of Internal Eetenue. 
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SECTIONS 246 AND 247. — TAXES ON INSURANCE 
COMPA. NIES. 

ARTIGLE 693: Deductions allowed insurance 
companies. 

REVENUE ACT OE 1926. 

X-15-5014 
G. C. M. 9888 

In the case of insurance companies subject to the tax imposed 
by section 246 of the Revenue Act of 1926, the cost of furniture 
and fixture, including the cost of furniture and fixtures previ- 
ously charged off as an expense, should be capitalized as of the 
date of acquisition and depreciation aliowed thereon on the basis 
of such cost and the period of the useful life of the asset from the 
date of acquisition, subject to the limitation that no depreciatiou 
is allowable upon any item, the cost of which has previously been 
deducted as an expense, when any additional taxes resulting from 
the subsequent capitalization of such cost are barred by the 
statute of limitations. 

The following questions have been presented in connection with 
the special provisions for computing gross income and net income 
of insurance companies (other than life or mutual insurance com- 

panies) prescribed by the Revenue Act of 1926: 
(1) Does the peculiar wording of the statute defining "expenses 

incurred" permit the deduction by insurance companies of expendi- 
tures for furniture and fixtures in the year of the expenditure& 

(2) Should the cost of furniture and fixtures not recovered by 
depreciation, obsolescence, ov" aPott1ed as a Auction fro1n gt088 
income for any jeer be ca~pitalized for the amount of the unrecov- 
ered cost and depreciation allowed. thereon on the basis of the 
remaining life & 

(8) Should the cost of furniture and fixtures heretofore alloived 
as a deduction, as well as expenditures for those items in the year 
under consideration at any particular time, be capitalized and de- 

preciation allowed thereon on the basis of the remaining life 7 

The pertinent provisions of the Revenue Act of 1926 are as 
follows: 

Sac. 246. (a) In lieu of the tax imposed by section 280, there shall be levied, 

collected, and paid for each taxable year upon the net income of every insurance 

company (other than a life or mutual insurance company) a tax as follows: 
gc 

(b) In the case of an insurance company subject to the tax imposed by this 
section— 

(1) The term "gross income" means the combined gross amount earned 
during the taxable year, from investment income and from underwriting income 

as provided in this subdivision, computed on the basis of the underwriting 

and investment exhibit of the annual statement approved by the National 

Convention of Insurance Commissioners; 
(2) The term "net income" means the gross income as defined in para- 

graph (1) of this subdivision less the deductions allowed by section 247; 

(7) The term "expenses incurred" means all expenses shown on the annual 

statement approved by the National Convention of Insurance Commissioners, 

and shall be computed as follows: 
To all expenses paid during the taxable year add expenses unpaid at the 

en&i of the taxable year a»d deduct expenses unpaid at the end of the pre- 

ceding taxable year. For the purpose of computing the net incoine subject to 
the t;ix imposed by this section there shall be deducted from expenses incurred 

as defined i» this paragraph all expenses incurred which are not allowed as 

deductions by section 217. 
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SEc. 247. (a) In computing the net income of an insurance company subject 
to the tax imposed by section 246 there shall be allowed as deductions: 

(8) A reasonable allowance for the exhaustion, wear and tear of property, 
as provided in paragraph (7) of subdivision (a) of section 234 

It is apparent from the foregoing that Congress has, for the pur- 
pose of determining the gross income of insurance companies, other 
than life or mutual insurance companies, adopted as a basis the 
method followed by such companies in making their annual reports 
to the various State insurance commissioners. However, it is equally 
apparent from a reading of section 246(b) 7 that it was not intended 
that this practice should be followed in determining the net income 
of such companies. On the contrary, Congress has expressly pro- 
vided in the last, sentence of that section that only such items as 
are deductible under section 247 shall be deducted as "expenses 
incurred" in determining the net income of such companies. 

A. reading of section 247 will disclose that Congress has in that 
section incorporated by reference a number of the deduction pro- 
visions of section 284 applicable to corporations in general. Among 
these is the deduction for depreciation authorized by section 
284(a) V. Certainly, this adoption by reference of the provisions of 
the law relating to ordinary corporations does not justify the infer- 
ence that Congress intended to di8erentiate in this particular be- 
tween insurance companies taxable under section 246 on the one 
hand and corporations taxable under section 230 on the other. On 
the contrary, it must be assumed that Congress intended by this 
action to treat insurance companies taxable under section 246 in 
the same manner as corporations taxable under section 280 are 
treated in so far as depreciation deductions are concerned. 

Speaking with respect to the treatment, by insurance companies of 
expenditures for furniture and Bxtures, Glover and Wightman in 
their work " Life Insurance Accounting " state on page 42 as follows: 

From a study of the convention blank it would appear mandatory to charge 
off at once through expense all expenditures for "furniture and fixtures. " 
Some companies restate these items, however, in the nonledgcr assets but this 
does not help them in so far as the net surplus is concerned for the reason that 
all such amounts must be deducted as "nonadmitted assets. " 

The question might be raised as to the correctncss and justice of requiring 
a company to charge to expense all of its expenditures for furniture and fix- 
tures. Such expenditures are ordinarily regarded as investment's and charged 
to the assets. Even in banking practice it is permissible and the almost uni- 
versal practice to include the deprecia. tcd value of furniture and fixture in the 
assets. 

Nather, in his work "Life Insurance Accounting, " page 52, speak- 
ing with respect to the same matter, says: 

Furniture, fixtures, and safes. (Item 30 in disbursements statement. ) — It 
has been pointed out above that the asset value of furniture is not admitted when 
it comes to preparing the annual statement, even if carried as a ledger asset. 
Consequently, expenditure on these items, instead of being a capital outlaY, 
as in an ordinary business, may be classified as a current expense. 

It is apparent from the foregoing that insurance companies do 
charge o6 as an expense the cost of furniture and fixtures in the 
year in wliich the expenses are incurred. However, it is also ap- 
parent that this practice is not, sanctioned by the general rules of 
good accounting, but was adopted to conform to the requirements 
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of the various State insurance commissioners. The reasons for this 
requirement are obvious, but are neither persuasive nor controlling 
in the adininistration of the Federal revenue laws. This is so for 
the reason that State insurance commissioners are concerned with the 
financial condition of insurance companies, whereas in the admin- 
istration of the I"ederal revenue laws the Bureau is concerned with 
determining what part of the gross income of such companies should 
properly be treated as net income for the purpose of taxation. 
(United States v. Boston Insurance Co. , 269 U. S. , 197, C. B. V — 1, 
801. ) Furthermore, the Board of Tax appeals has repeatedly held 
that a taxpayer has no option to treat expense items as capital or 
capital expenditures as ordinary and necessary business expenses. 
(Clinton G. Edgar v. Commissioner, 10 B. T. X. 

& 
110, C. B. VII — 2& 

12, and cases cited. ) 
For reasons appearing in the foregoing, this oRice is of the opinion 

that there is nothing in section 246 or 247 which requires insurance 
companies subject to the tax imposed by section 246 to deduct as 
"expenses incurred" the cost of furniture and fixtures in the year 
in which such expenses were incurred. It is further the opinion 
of this ofFice that in the case of such insurance companies the cost 
of furniture and fixtures, including the cost of furniture and fixtures 
previously charged. ofF as an expense, should be capitalized as of 
the date of acquisition and depreciation allowed thereon on the basis 
of such cost and the period of the useful life of the asset from the 
date of acquisition, subject to this limitation, that no depreciation 
is allowable upon any item, the cost of which has previously been 
deducted as an expense, when any additional taxes resulting from 
the subsequent capitalization of such cost are barred by the statute 
of limitations. This latter limitation is based upon the principle 
of estoppel arising from acceptance of benefits and finds support 
in the following cases and many others: 

ll'hite Oak Coal, Co. v. U 8. (C. C. A. , ) (15 Fed. (2), 474, cer- 
tiorari denied, 278 U. S. , 756); Humes Construction Co. v. Philadelphia 
Casualty Co. (82 R. I. , 246, 79 Atl. , 1); Hector v. 3fann (225 Mo. , 
228& 124 S. AV. 

& 
1109); Atchison, Topeka'a ck Santa Fe Eai/nay Co, 

v. U. 8. (58 Ct. Cl. , 588, 592); it& alker v. Alamo Foods Co. (C. C. A. ) 
(16 Fed. (2d), 694, certiorari denied 274 U. S. , 741 [T. D. 8984, C. B. 
VI — 1, 274] ); Scholey v. Eeu& (28 )Vali. 

& 
881, 850, 852); Utermehle v. 

Nonuent (197 U. S. , 40); Daniels v. Tearney (102 U. S. , 415, 421); 
Booth Fisheries Co. v. Industrial ( omn~issi on of wisconsin et al. (271 
U. S. 

& 
208, 211); Hine v. 3forse (218 U. S. , 498, 511); Grand Eapids 

ck Indiana Eaitu&ay Co, v. Osborn (198 U. S. , 17, 29); Fremont 
Coumty v. 8 amer (7 Idaho, 867, 68 Pac. , 106); Green v. Lancaste~ 
County (61 Neb. , 478, 85 N. AV. 

& 
489); E'ile v. Toicm of I eilou&Aead 

(80 Ill. , 208); Arthm' v. Israel (15 Colo. , 147, 25 Pac. , 81); Hitch- 
cock v. Denbnrry cf; N. E. Co. (25 Conn. , 516); Duff v. W'ynk~oop (74 
Pa. , 800); Hazel v. Lyden (51 Kan. , 288& 82 Pac. , 898); Deford v. 
iVercer (24 Iowa, 118); Wilmore v. 8tatler (187 Ind. , 127, 84 N. K. , 
857; Tracy' v. Eoberts (88 Me. , 810, 84 Atl. , 68); Forbes v. E'eyes 

(198 Mass. , 88, 78 N. K. , 788); Nonoood v. Lassiter (182 N. C. 
& 

52, 
48 S. K. , 509); Dimond v. 3Ianheim (61 Minn. , 178, 68 N. W. , 495) . 
Proctor v. Nance (220 Mo. , 104, 119 S. 3V. , 409); Eobertson, v. Brad for J, 
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(78 Ala 
~ 

1 16) I St Loisisy etc 
y 
E Co v Eolte (52 Fed 

y 627) 
& 

&lien 
v. Colorad'o Central E. Co. (22 Colo ) 288) 48 Pac ) 1015) 
v. Potrog (89 Ill. , 509); B'olla' v. 8pell (144 Ind. , 561, 42 N, E. , 
1014); Eansas City So+them Ey. Co. v. 8ecomE Street Im~ovefnent 
Co. (256 Mo. , 886, 166 S. W. , 296); 3fatter of W'oolsey (95 N. Y. , 
185); Walker v. N~leean (76 Ill. , 18); II'm'tse~7Ee Oil 3IRl v. U. g. 
(60 Ct. Cl. , 712, 724, 725, alarmed in 271 U. S. , 48); Lou& vi7le ck 

Nashville E. Co. v. U. 8. (57 Ct. Cl. , 268, alarmed in 267 U. S. , 895); 
En~A 3Iillinp Co. v. U. 8. (64 Ct. Cl. , 896, 404); U. 8. v. Jirstice 
( 14 Wa'll 

y 
585' 548' 549) j 3Iason v U S ( 17 Wall 

y 67~ 78~ alarming 
6 Ct. Cl. , 57); Poole Engineering ds machine Co. v. U. 8. (57 Ct. 
Cl. , 282) 284). 

C. M. CHwREsT, 
Creneral Counsel, Bereasj, o j' Internal Eeven/ae. 

PART IV. — ADMINISTRATIVE PROVISIONS. 

SECTION 256. — INFORMATION AT SOURCF. 

ARTzcLE 1071: Return of information as to payments of 
$1, 500. 

REVEEEE A. CT OF 1926. 

Payments of renewal commissions to estates of deceased agents. 
(See I. T, 2560, page 178. ) 

PART V. — PAYMENT, COLLECTION, AND REFUND OF TAX AND 
PENALTIES. 

SECTIONS 278 AND 274. — DEFICIENCY IN TAX. 

A. RTIOLE 1288: Collection of a deficiency. 

REVENUE ACT OF 1926. 

X-9-4959 
G. C. M. 8980 

An extension of time was granted the taxpayer for payment of 
a deficienc in income tax for 1924 in accordance with section 
274(k) of the Revenue Aet of 1926. A surety bond with the M 
Company as surety was furnished. The taxpayer did not make 
payment in accordance with the terms of the extension granted 
and the surety company paid the balance. 

Held, there is no authority for releasing or returning the bond 
filed in this ease. However, if the Bureau is satisfied that the 
tax and interest and/or penalty covered by the bond have been 
paid, the surety may be so advised. 

An opinion is requested relative to the request of the M Company, 
surety on the bond of A, for execution of a form submitted releas- 
ing the surety from further tax liability on the bond. 

The above-mentioned bond was furnished the Commissioner in 
accordance with the provisions of section 274(k) of. the Revenue 



257 [)f277 and 278, Art. 1271. 

Act of 1926 in connection with an extension of time granted by 
the Commissioner for the payment of a deficiency in income tax for 
the year 1924. On the failure of the taxpayer to pay the last install- 
ment of the deficiency in tax the M Company, as surety, paid the 
balance of the deficiency with interest, and submitted a form of re- 
lease reading as follows: 
Ii. now alt 3teN bit these Presents: 

That , Collector of Internal Revenue —, in consideration of the 
payment by the M Company, a corporation under the laws of the State 
of , of the sum of dollars, receipt of which is hereby acknowl- 
edged, do hereby release, acquit, exonerate anrl discharge the said M Company, 
its successors and assigns, from all actions, suits, claims, damages, and 
liabilities whatsoever, that it, the said M Company, has incurred by reason 
of having made and executed the certain bond No. — upon the — day of, 1929, in the sum of dollars, on behalf of one A the said bond 
so executed by the said M Company, and all its conditions and covenants 
having been fully carried out and performed, the same is hereby surrendered 
and canceled. 

This office is of the opinion that, even where payments by a prin- 
cipal or a surety satisfy the liability under a bond, there is no provi- 
sion of law authorizing the Commissioner or a collector to return 
the bond or to issue to a principal or surety a certificate of release 
there from, and that, accordingly, there is no authority for the execu- 
tion of the form submitted by the surety in the instant case, pur- 
porting to release the surety from further liability under the bond 
furnished by it. (See 4 Op. Atty. Gen. , 312; 7 Op. Atty. Gen. , 62; 
33 Op. Atty. Gen. , 441. ) The bond, therefore, should be retained 
in the files oi the Bureau. However, if the Bureau is satisfied that 
the taxpayer and/or the surety in this case have paid the amounts 
of the tax and interest and/or penalty covered by the bond, in accord- 
ance with the terms of the extension granted, the collector or the 
Bureau may so advise the surety. 

C. M. CIIAREST, 
General 0'ounse/, Bureau of Interna't Revenue. 

ARTIGLE 1234: Extension of time for payment of a deficiency. 

REVENUE ACT OY 1026 

Amendment of article 1234, Regulations 69. (See T. D. 4315, 
page 178. ) 

SECTIONS 277 AND 278. — PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLLECTION OF TAX. 

ARTicLE 1271: Period of limitation upon assessment of tax. 

REVENUE ACT OY 1926. 

Instructions governing the execution of consent agreements, (See 
Mim. 3857, page 179. ) 
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ARTzci. z 1271: Period of limitation upon assess- 
ment of tax. 

X-10-4965 
Ct. D. OOS 

INCOME TAX — REVENUE ACTS OF 1918, 1921, AND 1926 — DECISION OF SUPREME 
COURT. 

1. AsszssMENT — LIMITATIoN — CoMPUTATIoN oF PELIon. 
In reckoning the period of limitation "after the date when the 

return was due or was made" within which a tax must be 
assessed. as provided by section 250(d) of the Revenue Act of 
1S18 or the period of limitation "after the return was filed" 
within which a tax must be assessed as provided by section 
250(d) of the Revenue Act of 1921 and section 277(a)2, 8 of the 
Revenue Act of 1926, the day on which the return was due or 
was made in the one case and the day on which the return was 
filed in the other should be excluded from the computation. 

2. JUDGMENT REVEasEB. 
Judgment of the United States Circuit Court of Appeals for 

the Fifth Circuit (86 Fed. (2d), 49) reversed. 

SUPREME CoURT oF TIIE UNITED SrArES. No. 58. — OoTonEE TEzM, 1980. 

Daeid Barnet, Commissioner of Internet Reeenae, petitioner, v, Wt7Megkam 

Loan g Trttst Co. 

On writ of certiorari to the United States Circuit Court of Appeals for the Fifth Circuit. 

[January 26, 1981. ] 

Mr. Justice Hor. MES delivered the opinion of the court. 
This case came before the circuit court of appeals upon a short question. 

Returns for taxes for the fiscal year 1920 and the fiscal year 1921 were filed 
respectively on March 15, 1S21, and March 15, 1922. Assessments for both years 
were made on March 15, 1926. The question is whether the assessments were too 
late under the statutes by which they were governed. The earlier one fell under 
the Revenue Act of 1918 (ch. 18, section 250(d), 40 Stat. , 10o7, 1088), which re- 
quires the amount of tax due to be assessed "within five years after the return 
was due or was mi. de. " That for 1921 was governed by Revenue Act of 1921 
(ch. 186, section 250(d), 42 Stat. , 227, 265), which requires the assessment to be 
"within four years after the return was filed. " Both acts are affirmed in Reve- 
nue Act of (February 26) 1926 (ch. 27, section 277(a)2, 8, 44 Stat. , 9, 58). The 
circuit court of appeals held. that the assessments were too late. (86 F. (2d), 
49. ) A writ of certiorari was granted by this court. (281 U. S. , 710. ) 

The argument that prevailed with the circuit court of appeals and. that is 
pressed for the respondent is that a taxpayer is entitled to the most favorable 
construction of taxing Acts, that there is a distinction between a limitation 
running from a day and one from an event, and that if the words quoted are 
tal-en literally the part of the day after the return was filed. must be part of 
the four or five years. We are seeking a measure of time, and therefore we 
have to translate the event into the language of time; and when, as here, there 
is no special reason for being more precise, the day is the unit, because people 
generally Iueasure periods of more than one day by days, months, or years. 
When we say "four years after the return was filed" by common usage we 
think of four years after the day on which the return was filed and it would 
seem that Congress was following common usage. The earlier Act read "after 
the return was due or was made. " The return was not due before the end of 
the day for filing. By section 250(d) of the Revenue Acts of 1918 and 1921 
no suits shall be begun "after the expiration of five years after the date wheii 
such return was filed, " obviously treating the "date" and the filing as marking 
the same starting point and "date" equally plainly meaning the year and daV 
of the month. The general rule was laid down long ago in language quoted 
from Cliief Justice Bronson (Cornell v. Moulton, 8 Denio, 12), "When the period 
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i'or doing an act is to be reckoned from the making of a contract, or the happen- 
ing of any other event, the day on which the event happened mav be regarded as 
an entirety, or a point of time; and so may be excluded from the computation. " 
(Sheets v. Setdon, 2 Wall. , 177; Oteensboro v. Ouenstporo B'uter Works Oo. , 
243 U. S. , 166, 171; Bemis v. Leonard, 118 Mass. , 502, and many more cases. ) 
The fiction that a day has no parts is a figurative recognition of the fact that 
people do not trouble themselves without reason about a nicer division of time. 

Judgment reversed. 

ARTicLE 1271: Period of limitation upon assess- 
ment of tax. 

REVENUE ACT OF 1926. 

X-24-5105 
G. C. M. 9541 

The running of the statutory period for making an assessment 
of any rleficiency in tax is suspended where a 60-day letter is mailed 
to the taxpayer, and, where no appeal is taken to the Board of Tax 
Appeals, the Commissioner may, within the period so suspended, 
issue a second 60-day letter notifying the taxpayer of any addi- 
tional deficiency not included in the original notice. 

The taxpayer filed a return for the taxable year 1927 on March 15, 
1928. No waiver having been given, the 8-year period of limitation 
on assessment as prescribed in section 277(a)1 of the Revenue Act 
of 1926 expired, unless suspended from running by the mailing of 
a 60-day letter, on March 15, 1931. Under date of February 28, 
1931, a 60-day letter was mailed to the taxpayer, showing a defi- 
ciency in tax of 1. 77m dollars. It has since been determined that 
the deficiency in tax was understated by the amount of 1. 08m dollar=, 
the amount of the total deficiency being 2. 85m dollars. No appeal 
has been taken to the Board and it is now too late for the taxpayer 
to take such action. The Income Tax Unit presents the following 
questions: 

1. Inasmuch as the taxpayer has failed to file an appeal within the period 
provided by section 274(a), may a second notice of deficiency be mailed to the 
taxpayer within 120 days from February 28, 1931, and would such a notice have 
the effect of further extending the statutory period of limitation against assess- 
ment prescribed in section 277(a)17 

2. Under the circumstances, may a jeopardy assessment be made as provided 
in section 279 (a) and (e) 7 

Before considering these questions, it seems desirable to state in a 
brief way the general scheme of the statute relating to the assessment 
and collection of deficiencies. Under section 274(a) of the Revenue 
Act of 1926, the Commissioner is prohibited from assessing or collect- 
ing any deficiency in tax until notice of such deficiency is furnished 
to the taxpayer and for 60 days thereafter, or if an appeal is taken to 
the Board within such 60-day period, until the decision of the Board 
becomes final, except as otherwise provided in that section. One of 
the exceptions is that if the Commissioner believes that assessnient or 
collection will be jeopardized by delay he may immediately assess 

such deficiency as provided in section 279. 
A jeopardy assessment is one made at a time when the Commis- 

sioner is prohibited from making a regular assessment and where the 

delay that would be occasioned by conipliance with the provisions of 
section 274(a) previous to assessing the tax would jeopardize the 
collection thereof. 'i%her&, as here, more than 60 days have elapsed 
from the time of the mailing of the notice to the taxpayer and no 

appeal has becii taken to the Board, no jeopardy can cxis( within the 
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meaning of the statute as to the deficiency of which the taxpayer was 
so notified. In such a case "the deficiency, notice of. which has been 
mailed to the taxpayer, shall be assessed, and shall be paid upon 
notice and demand from the collector, " as provided in section 274(c) 
of the Revenue Act of 1926. Any additional amount due, of which 
the taxpayer was not notified, constitutes an additional deficiency for 
the purpose of the procedural provisions and must be assessed and 
collected subject to the same provisions and limitations as in the case 
of the deficiency of which the taxpayer was originally notified. The 
questions propounded then narrow to the single question of whether 
the running of the period of limitation on assessment is suspended 
after the mailing of a statutory notice of a deficiency as to any addi- 
tional deficiency not included in such notice. 

Section 277(b) of the Revenue A. ct of 1926 as amended by section 
504 of the Revenue Act of 1928 provides as follows: 

(b) The running of the statute of limitations * * & on the making of 
amessnientz * * * in respect of any deficienc, shall (after the mailing ot 
a notice under subdivision (a) of section 274) be suspended for the period 
during which the Gommissioner is prohibited from making the assessment 

and for 60 days thereafter. [Italics supplied. ] 
Under the above section, the mailing of a notice under section 

274(a) suspends the running of the period of limitation "on the 
making of assessments ~ * * in respect of any deficiency. " 
There is no exception made to this rule, nor do the procedural pro- 
visions of the statute contemplate that any exception should be 
made. The term "deficiency" and the efFect of a "notice under 
subdivision (a) of section 274" are plainly defied in the statute. 
The notice given to the taxpayer, even though not in the subse- 
quently determined amount of ?. 85x dollars, suspended the runnino 
of the period of limitation on the assessment of "any deficiency ' 

in tax. The notice set in motion the prohibition period referred to 
i. n section 277(b) against the making of an assessment, and there- 
s. fter the Commissioner could only proceed subject to the restrictions 
prescribed in section 274. Among the restrictions so prescribed. is 
that if an appeal is taken to the Board the Commissioner shall have 
no right to determine any additional deficiency. However, in that 
event the Board has jurisdiction to redetermine the correct deficiency 
even if greater than the amount set forth in the notice, or to deter- 
mine whether any additional amount should be assessed if claim 
therefor is asserted by the Commissioner. If no appeal is taken to 
the Board, only the amount of the deficiency of which the taxpayer 
was notified may be assessed, but in such a case the Commissioner is 
not precluded from giving the taxpayer notice of any additional 
amount not included in the original notice. 

In view of the foregoing, it is the opinion of this once that, under 
the facts recited, the period of limitation on the assessment of any 
deficiency in tax due from the instant taxpayer for the taxable year 
1927 will not expire until July 18, 1981 (three years and 120 days 
from the date the return was filed), and that the taxpayer should be 
notified prior to the said date of any additional deficiency not in- 
cluded in the original notice mailed under date of Ic'ebruary 28, 1931 

C. M. Cn~RzsT, 
General Counsel, BMreau of Internal Retentje. 
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ARTrcLE 1272: Period of limitation upon collection of tax. 

REvENuE ACT OF 1926. 

Retroactive efFect of section 277(b), Revenue Act of 1926. (See 
Ct. D. 279, page 274. ) 

SECTION 280. — CLAIMS AGAINST TRANS- 
FERRED ASSETS. 

ARnczx 1291: Claims in cases of transferred 
assets. 

REvENEE ACT OF 1926. 

X-15-5015 
G. C. M. 9252 

The effect of the extinguishment of a transferee's liability is to 
reduce the transferor's liability by the amount actually paid by the 
transferee. Any payment made by a transferee is to that extent a 
payment of transferor's tax liability, and the amount of any such 
payment, whether collected by distraint, by voluntary payment, or 
by way of compromise, should be credited against any outstanding 
tax due from the transferor. 4 compromise does not aifect the 
liability of other transferees or that of the transferor other than to 
diminish the amount of the tax by the amount of the compromise. 

An opinion is requested on the following questions: 
(1) Does the acceptance of an ofFer in compromise covering the 

liability of a transferee also compromise the liability of the transferor 
so as to extinguish said liability, even though the ofFer which was 
accepted does not include any mention of the transferor's liability& 

(2) If the transferor's liability is not extinguished thereby, should 
the entire amount ofFered by the transferee and accepted by the 
Bureau be credited against the outstanding tax of the transferor l 

(8) In a case where there are several transferees and an OA'er in 
compromise is accepted from one of them, does the compromise 
extinguish their liabilities, or should the amount accepted be credited 
against their liabilities & 

P'inst. The liability of a transferee is a secondary liability. It is 
not a liability for a tax, strictly considered, but a liability to pay 
the transferor's tax. This liability is based on, and is measurecl by, 
the assets of the transferor which the transferee has received. 

The theory is that, the transferee being in possession of assets 
which might or should have been devoted to paying the transferor's 
tax, the transferee must be held liable to pay all or part of trans- 
feror's tax, but that such payment must not exceed the value of the 
assets received. by the transferee. Since, then, the transferor's 
liability is to pay a tax, a liability which continues till the tax is 
paid or compromised, and the transferee's liability is a limited 
liability to pay in the transferor's stead up to the extent of the 
assets received, the liability of the transferor and that of the trans- 
feree each arising in a difFerent way do not stand. on a common 
ground. Whatever the transferee pays on account of his liability 
is to that extent a payment of a transferor's tax liability. (See 
Felland v. 'lVil1:inson, 88 Fed. (2d), 961, Ct. D. 58, C. B. VIII — 1, 
116. ) Accordingly, the eiFect of the exltinguishment of a trans- 
feree's liability is to reduce the transferor's liability by the amount 
actually paid by the transferee. The balance of the transferor's 
tax liability would continue outstanding, and may bc collected from 
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other transferees or from the transferor should the latter be found 
to have funds applicable to the payment of such balance. 

8econd. The answer to the second question is contained. in the 
answer to the 6rst question. Any payment made by a transferee is 
to that extent a payment of transferor's tax liability, and the amount 
of any such payment, whether collected by' distraint, by voluntary 
payment, or by way of compromise, should be credited against any 
outstanding tax due from the transferor. 

T@rd. The liability of a transferee arises because he has received 
assets of the transferor which should have been applied in satisfac- 
tion of the tax. (See G. C. M. 6348, C. B. VIII — 2, 220; United 
8tates v. Boss c6 Pearse Automobile Co. et aL, 285 Fed. , 410, af- 
firmed Boss v. United 8tates, 290 Fed. , 167; G. C. M. 2408, C. B. 
VI — 2, M; United 8tutes v. Pann et a7. , 28 Fed. (2d), 714, T. D. 4216, 
C. B. VII — 2, 228; United' 8tates v. Fairall et al. , 16 Fed. (2d), 328, 
T. D. 4008, C. B. VI — 1, 267. ) A compromise presupposes insolvency 
of. the transferee or inability to pay the liability. (Compare G. C. 
M. 650, C. B. V-2, 79. ) Such compromise does not a8ect the lia- 
bility of other transferees or that of the transferor other than to 
diminish the amount of the tax by the amount of. the compromise. 

YVhen a transferee receives assets from the transferor, whether as 
stockholder or as distributee of an estate, or by gift, or otherwise, 
he receives the assets, not as a member of a group but as an individ- 
ual, so that his ensuing liability is individual. This liability of a 
transferee can be no greater than the value of the transferor's assets 
received by him. It follows that a compromise of the liability of 
one transferee could never increase, but might ten. d to diminish, the 
liability of the other transferees by reducing the amount of the trans- 
feror's outstanding tax. Until such tax is paid, however, each trans- 
feree continues to be liable for the payment of the transferor's tax 
to the extent, of the value of the assets received, on the theory that 
such assets are charged with a trust in favor of the United States. 
(See G. C. M. 2408, supra. ) 

In Gran& Papers 1Va~iona~ Ban1e v Uommissioner (15 B. T A'~ 
1166, C. B. VIII — 2, 20) the Board of Tax Appeals held that each 
transferee was liable to the extent of the assets he had received and 
not merely for a pro rata part of the tax of the distributor. This case 
was followed in Ann~e G. Phillips et aL v. Commissioner (15 B. T. A. , 
1218), where the Board held that any one of several transferees of 
the assets of a corporation was liable for the unpaid tax of the 
corporation to the extent, of the amount received by the transferee 
on liquidation. 

The decision of the Board in the Phillips case was upheld by' 
the United States Circuit Court of A. ppeals, Second Circuit, in 
Phz'flips et a/. v. Connnissioner (42 Fed. (2d), 177, Ct. D. 211, C. B. 
IX — 2, 258), certiorari granted on application of taxpayer, October 
20, 1930. In holding that each transferee was hable for the trans- 
feror's tax to the extent of the amount received by such transferee 
from the transferor& the court said. : 

There remains the question of the extent of the appellants' hiability'. The7 
contend that it is limited to their decedent's pro rata share of the corpora- 
tion's tax, while the Commissioner contends that each stockholder is severally 
liable up to the amount of the liquidating dividend he received. The Com- 
missioner's contention is correct. Bartlett v. Drew (57 N. Y. , 587) is pre- 
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cisely in point. This was an action in the nature of a creditor's bill brought 
by a judgment creditor of a Nesv Jersey corporation, after the return of 
an execution unsatisfied, to reach money distributed by the corporation to 
Drew, a large stockholdeI and a resident of New York. Drew contended 
that the suit could not be maintained against him alone, but all stockholders 
must be brought in to the end that each might contribute his proportion to 
the payment of the plaintiff" s debt. The court rejected this contention, 
sayltlg: 

It is a very plain proposition that the stock and property of 
every corporation is to be regarded as a trust fund for the pavment of its 
debts, and its creditors have a lien and the right to priority of payment over 
any stockholder. (2 Story Eq. Jur. , sec. 1252. ) Where stock and property 
has been divided between stockholders before all the debts of the corporation 
have been discharged, if any one stockholder is compelled to pay more than 
his fair share of any unpaid debt he may resort to his associates for equitable 
contribution; but with that proceeding the creditor has nothing to do, unless 
he chooses to intervene to settle equities that may exist between his debtors. 
(Page 589 of 57 N. Y. ) 

The defendant, Drew, is found to be in possession of the 
assets of the dissolved or insolvent corporation more than sufficient to pay 
the plaintift her demand, s. nd the law requires that he should pay it. " (Page 
591 of 57 N. Y. ) 

This ease was followed in Hastings v. Dreto (76 N. Y. , 9) and Singer v. 
Hntchinson (183 Ill. , 606, 56 N. E. , 3S8, 75 Am. St. Rep. , 133). (See, also, 
Ifimbrough v. Davies, 104 Miss. , 722, 61 So. , 697; Williams v. Com&nercial h at. 
Bank, 49 Or. , 492, 90 P. , 1012, 91 P. , 443, 11 L. R. A. (N. S. ), 857; Fletcher, 
Corporations, sec. 5060 and sec. 4127, where it is said that the ~eight of 
authority is in accord. ) The Bartlett case was cited with approval in Hatch v. 
Da»a (101 U. S. , 205, 212, 25 L. Ed. , SS5), which allowed recovery by a creditor 
from a single stockholder of the latter's unpaid stock subscription, for which no 
call had been made by the corporation, against defendant's objection that all 
stockholders should be joined. 

It is true that by cross bill the stockholder who is sued may bring in other 
stockholders and obtain contribution. (Fletcher, Id. , sec. 4102. ) This is a 
matter of procedure to avoid a multiplicity of suits and do complete justice 
between all the parties concerned. But the extent of the defendant's liability 
to the creditor is not diminished by the fact that defendant may have a right 
of contribution, which, for convenience, may be enforced in the creditor's suit 
rather than in an independent action. This is demonstrated beyond question, 
to our minds, by appellants' concession that, if other stockholders are insolvent 
or l&cyond the jurisdiction, the creditor need not pursue them, and the liability 
of stocl-holders who are parties will be correspondin ly increased 5&yond their 
pro rata shares of the creditor's cl;&im. The liability of one ivl&o receives 
corporate assets impressecl with a tnIst for payment of corporate debt. extenrls 
to the full value of such assets. That there may be rights of contribution if 
those assets are taken from him does not diminish his liability nor concern the 
creditor. (See Hatch v. Dana, 101 I'. S. , 205, 21-(, 25 I, . Kd. , 885; Jlarsh v. 
Bnr&oughs, 1 &%cods, 463, -i68, Iced. Cas. No. 9112. ) If United States v. irm- 
stro&&g ("6 F. (2&l), 2"I) (C. C. A. 8) can be thought contrary to this conclu- 
sion, we can not yield to it. 

C. M. CIIAREsT, 
General C'ouIIse?, Bureau of Internal Aevenue. 

AIITlrr, E 1991: Claims in cases of transferred 
assets. 

REVEXI. E ACT OF 1926. 

X-16 — 5094 
G. C. 4I. 9162 

Neither the estate of a decedent nor the le, atees under his wul 
are liable for the delinquency penalty on account of the decedent's 
f;&ilure to file a return. 

A. n opinion is requested whether the estate of A or the le~atees 
undeI his will, as transferees oi the estate, are liable for a penalty 

7" 109' — 31 — 18 
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asserted on account of A's failure to file an income tax return for 
the calendar year 1M6. 

It appears that A. had a taxable net income during the year 19M, 
but did not file an income tax return for that year. He died, in 19o8 
and his estate has been settled. In 1980 a return for the calendar 
year 1906 was prepared by a deputy collector in accordance with the 
provisions of section 8176 of the Revised Statutes. This return was 
amended by the Commissioner pursuant to the same section of the 
Revised Statutes, which also vests in the Commissioner authority 
either to "make a return or amend any return made by a collector or 
deputy collector. " The amended return 61ed by the Commissioner 
showed a tax due and a penalty for delinquency. A 80-day letter was 

issued in which it was proposed to make a transferee assessment 
against the legatees for the tax and penalty. In December, 1980, the 
aforesaid legatees 61ed a protest against the collection of the de- 

linquency penalty, it being their contention that the penalty did not 
survive A, and that, neither the estate of A nor they as transferees of 
said estate were liable for the penalty. 

In Law Opinion 1091 (C. B. I-l, 429) it was held that the 5 per 
cent penalty for failure to pay transportation taxes was a personal 
punishment, and that the penalty abated on the death of the tax- 
payer. Law Opinion 1091 was supporIed by ample precedent, as will 

be noted from the authorities cited therein. The result reached in 
the opinion was based upon the theory that actions on penal statutes 
were actions ex"delicto, and. abated on the death of a tort-feasor. 
This otBce is of' the opinion that the delinquency penalty under con- 

sideration is governed by the principles announced in Law Opinion 
1091 — that is, the penalty abated on the death of A. , and that his 

estate was not liable therefor. Having reached the conclusion that 
the est, ate was not liable for the penalty, it necessarily follows that 
the legatees under the will of A are not liable for the penalty. 

C. M. CIIAREST& 
General Connie/, BtITeaza of Imterna/ Revenue. 

ARTIODE 1991: Claims in cases of' transferred 
assets. 

X-95-5112 
Ct. B. 850 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF SUPREME COURT. 

1. TsANsrsssa — LIAnzLI Tr — CoNs Tz Tu TzoNAI ITz. 
Section 280(a)1 of the Revenue Act of 1926, which provides a 

summary procedure for collection of the tax imposed upon a tax- 
payer from a transferee of his property, is constitutional and is 
applicable where the transfer of assets upon which the transferee's 
liability is based occurred prior to the enactment of ths. t Act. 

2. SAME — ExTENT 0F LIAsILITY. 
A transferee of property of a taxpayer is severally liable for 

the tax imposed upon the taxpayer to the extent of the assets 
received by him and other transferees need not be joined in a 
proceeding against him to enforce that liability. 

8. SAME — LIMITATION. 

A summary proceeding by the United States as provided by sec- 
tion 280(a)1 of the Revenue Act of 1926 to enforce against a 
stockholder his liability for the tax as a transferee is not barred 
by a State statute of limitations on suits against stockholders. 
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S~E Co& LLT oy THE U &LTFn STATEs. No. 455. — OcTonEL& TELLbf, 1980. 

Annie G, Pl~illips et al. , petitioners, v. Commissioner of Internal Rerottue. 

On certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[Muy 25, 1981. ] 

Mr. Justice BRALvpEls delivered the opinion of the court. 
In 1919, the Coombe Garment Co. , a Pennsylvania corporation, distributed 

all of its assets among its stockhohier. ;, and then dissolved. Thereafter the 
Commissioner of Internal Revenue made deficiency assessments against it for. 
income and profits taxes for the years 1918 and 1919. A small part of these 
assessments was collected, leaving an unpaid balance of $9, 806. 86. I. In Phillips, 
of New York City, had owned one-fourth of the company's stock and. had 
r«. eived $17, 189. 61 as his distributive dividend. Pursuant to section 280(a)1 
of the Revenue Act of 1926 (ch. 27, 44 Stat. , 9, 61), the Commissioner sent due 
notice that he proposed to assess against, and collect from, Phillips the entire 
remaining amount of the deficiencies. No notice of such deficiencies was sent 
to any of the other transferees, and no suit or proceedings for collection was 
instituted against them. Upon petition by Phillips' executors for a redeter- 
mination, the Board of Tax Appeals held that the estate was liable for the 
full amount. (15 B. T. A. , 1218. ) Its order was affirmed by the United States 
Circuit Court of Appeals for the Second Circuit. (42 F. (2d), 177. ) Because 
uf confiict in the decisions of the lower courts ' a writ of certiorari was granted. 
(282 U. S. , 828. ) 

Stockholders who have received the assets of a dissolved corporation may 
confessedly be compelled, in an appropriate proceeding, to discharge unpaid 
corporate taxes. Compare Pierce v. Utvited States (255 U. S. , 898). Before the 
enactment of section 280(a)1, such payment by the stockholders conld be en- 
forced only by bill in equity or action at law. ' Section 280(a)1 provides that 
the liability of the transferee for such taxes may be enforced in the same 
tnanner as that of any delinquent taxpayer. ' 

The procedure prescribed for collection of the tax from a stockholder is thus 
the same as that now followed when payment is sought directly from the cor- 
porate taxpayer. This procedure is now generally known, and some parts of it 
will later be considered in detaiL As applied directly to the taxpayer, its 

'('. ompare Gwensboro Ditcher d Grader Co. v. Lewis (18 F. (2d), 798); j]fid-Continent 
Petroleum Corporation v. Alcaander (35 F. (2d), 43); Routzahn y. Tyroler (36 F. (2d), 
208). See also Pelland v. Wilkinson, (83 F. (2d), 961 [Ct. D. 53, C, B. VIII — 1, 116]); 
CappelHni v. Commissioner (14 B. T. A. , 1269). ' Such proceedings to obtain payment of corporate income and profits taxes from 
stockholders or other transferces have been frequently brought. (See United States v. 
McHatton, 266 Fed. , 602 [T. D. 3043, C. B. 3, 283]; Updike v. United States, 8 F. (2d), 
913 [T. D. 3815, C. B. V-l, 312], cct4iorari denied, 271 U. S. , 661; Utvlted States v. 
Capps Itffg. Co. , 9 F. (2d), 79, aiflrmed 15 F. (2d), 528; United States v. FairaLL 16 F. 
(2d), 328 [T. I&. 4008, C. B. VI — 1, 267]; United States v. Xlausner, 25 F. (2d[, 608; 
United States v. Armstrong, 26 F. (2d), 227; Unite&i States v. Garbutt 27 F. (2d), 1000, 
modified 35 I'. (26), 924; United States v. Pann, 23 F. (2d), 714, ai]irmed 44 Ie. (2d), 
321 [T. D, 4216, C. B. VII — 2, 228]. Compare Unite&i States v. Sass d Peaks AutomobiLe 
Co. , 285 I[ed. , 410, affirmed 290 Fed. , 167 [T. D. 3525, C. B. II — 2, 195]; Dreyfuss Dry 
Goods Co. v. Lines, 18 F. (2d), 611, reversed 24 F. (2ld), 29 [T. D. 40:)9, C. B. VI — 2, 
264]; Un&ted States v. Snook, 24 Ir. (2&1), 844, reversed sub. nom. Austin v. Un&ted 
States, 28 F. (2d), 677; United States v. Up&like, 25 F. (2d), 746, aiflrmed 32 F, (2d), I, 
281 U, S. , 480 [Ct. D. 192, C. B. IX — 1, 228]; People's Industrial. Ltfe Ins. Co. v. United 
States, 29 F. (2d), 650. ) 

Where the transferee took property subject to the tax lien of the United States, the 
lien could be enforced by summary proceedings. (Rev. Stat. , sections 3185 — 3205; tt&fans- 
f&cld v. Hacelsior Refining Co. , 135 U. S. , 326, 336; IILacklook v. United States, 208 U. S. , 
75, 87. ) Or by an action in equity. (Rev. Stat. , 3207. ) (Compare 26 U. S. C. , sec- 
tions 115, 136; IIey&onrd v. United States 2 F. (2d), 467 [T. D. 8663, C. B. IV — 1, 247]; 
In re Glover-IfoConneLL Co. , 9 F. (2d), 683, 686. See also United States v. Capital City 
Dairy Co. , 252 Fed. , 900, 904; United States v. Haar, 27 F. (2d), 250, 251, certiorari 
denied 278 U. S. , 634. ) ' " The liability, at law or in equity of a transferee of property of a taxpayer in 
respect of the tax s s s imposed s e any prior income, excess-profits, or war 
pt. 'oflts tax Act" shall "be assessed, collected, and paid in the sam'e manner * * + as 
a deficieucy in a tax imposed by this title (including the provisions in ease of a delinquency 
in payment after notice and demand, the provisions authorizing distraint and proceedings 
in court for collection, and the provisious prohibiting claims and suits for refunds). " 
&44 Stat. , 61. ) This remedy is in addition to proceedings to enforce the tax lien or actions 
nt low and in equity. (Act of February 26, 1920, ch. 27, section 1122(b), 44 Stat. , 9, 
121; Act of May 29, 1028, ch. 852, section 617(b), 45 Stat. , 791, 877. Compare United 
Stat&s v. Grcentield Tap &S Die Co&P. , 27 I". (2d), 933 [T D, 4196, C. B. VII — 2, 170]; 
Ut&tttd Stalcs v. UPdikc, 25 F. (2d), 74G, 747, afiirmed 32 F. (2d), 1, 4, 281 U. S. , 489. ) 
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constitutionality is not now assailed. Compare Old Colony Trast Co. v. Com- 
missioner (279 U. S. , 716 [Ct. D. 80, C. B. VIII — 2, 222]). But it is contended 
that to apply it to stockholder transferees violates several eonstiiutional guar- 
antees; that additional obstacles are encountered if it is applied to transfers 
made before the enactment of section 280(a)1; that the specific liability here 
sought to be enforced is governed by the lgw of Pennsylvania and barred by its 
statute of limits. tions; and that, in no event, ean the stockholder be held liable 
for more titan his pro rata share of the unpaid corporate tax. 

1oirst. The contention mainly urged is that the summary procedure per- 
mitted by the section violates the Constitution because it does not provide for 
a judicial determination of the transferee's liability at the outset. The argu- 
ment is that such liability (except where a lien had attached before the transfer) 
is dependent upon questions of law and fact which have heretofore been ad- 

judicated by courts; that to confer upon the Commissioner power to determine 
these questions in the first instance, offends against the principle of the sepa- 
ration of the powers; and that the inherent denial of due process is not saved 
by the provisions for deferred review in a suit to recover taxes paid, or, in 
the alternative, for an immediate appeal to the Board of Tax Appeals with 
the right to review its determination in the courts, because there are limitations 
and conditions in either method of judicial review. 

Section 280(a)1 provides the United States with a new remedy for en- 

forcing the existing "liability at law or in equity. " The quoted. words are 
employed in the sta. tute to describe the kind of liability to which the new 
remedy is to be applied and to define the extent of such liability. The obli- 

gation to be enforced is the liability for the tax. (Itussell v. United States, 
278 U. S. , 181, 186 |T. D. 4260, C. B. VIII — 1, 206]; United States v. Vpdike, 281 
U. S. , 489, 49~94. ) The proceeding is one to collect the revenue. That Con- 

gress deemed the section necessary in order to make the tax-collecting system 
more effective, is established not only by the fact of enactment but also by the 
reports of the committees. ' 

The riglit of the United States to collect its internal revenue by summary 
administrative proceedings has long been settled. ' Where, as here, adequate 
opportunity is afforded for a later judicial determination of the legal rights, 
summary proceedings to secure prompt performance of pecuniary obligations 
to the Government have been consisiently sustained. (Compare Cheatham v. 
United States, 92 U. S. , 85, 88-89; Springer v. United States, 102 U. S. , 586, 594; 
Hagar v. Hectasnation District No. 108, 111 U. S. , 701, 708 — 709. ) Property 
rights must yield provisionally to governmental need, Thus, while protection 
of life and liberty from administrative action alleged to be illegal, may be 
obtained promptly by the writ of habeas corpus (Uvsited States v. Woo Jan, 245 
U. S. , 552; Ng Enng Ho v. White, 259 U. S. , 276), the statutory prohibition 
of any "suit for the purpose of restraining the assessment or collection of any 
tax" postpones redress for the alleged invasion of property rights if the exac- 
tion is made under color of their ofilces by revenue officers charged with the 

s Conference report to accompany H. R. 1 (House peport No. 356, Sixty-ninth Congress, 
first session, February 22, 1926, page 44) states that the section "makes the procedure 
for the collection of the amount of the liability of transferees conform to the procedure 
for the collection of taxes ". . " * for procedural purposes the transferee is treated 
as a taxpayer would be treated. " Compare House Report No. 2, Seventieth Cbngress, 
first session, Deceraber 7, 1927, pages 31 — 32: "Section 280 of the 1926 Act has proved a 
very effective and necessary method of stopping tax evasion through the various favorite 
methods recognized by everyone prior to the l926 Act. The enforcement of the liability 
through court process had been ineffective and the amount of revenue lost through mals 
fide transfers or through corporate distribution of assets was admittedly large. " 

' Cheathain v. United States (92 U. S. , 85, 89); State Itaib. oad Tax Casse (92 U, 8, 
575, 6lo); Springer v. United States (102 U. S. 586, 593) Dodge v. Osborn (240 U. S. ; 
118, 120); Orahatn v. da pont (262 U. S. , 234, 255). T)ie earliest Iiederal excise tax 
Acts contained provisions for suit, or levy by distraint and sale. (E. g. , Act of March 
3, 1791, ch. 15, section 23, 1 Stat. , 199, 204 Act of December 21, 1814; ch. 15, section 
5, 8 Stat. , 152, 154; Act of January 9, 1815, ch. 21, section 26, 8 Stat. , 164, 173' A« 
of January 18, 1815; ch. 22, section 5, 3 Stat. , 180, 182; id. , ch. 23, section 9, 8 Stat. 
186, 188. ) Similarly, a tax lien on lands and chattels was early introduced. (Act of 
July 22, 1813, ch. 16, section 19, 3 Stat. , 22, 80; Act of January 9, 1815, ch. 21, section 
24, 3 Stat. , 164, 17'2. Compare Act of March 3, 1815, ch. 100, sections 12-15, 8 Stab 
239, 241. ) 

For the ancient English practice of summary seizure of the property of a delitor of a 
Crown debtoi', by means of an immediate extent in the second degree, see West, The I an 
and Practice of Extentsi chapters 1 — 8, 24; Chitty, Laws of the Prerogative of the Crowni 
pages 261, 303 — 307; Price, Laws and Course of the Exchequer, Chapter XIV; Robertson 
Civil Proceedings By and Against the Crown, Chapter III pages 203 — 204, 206 — 207. 
to the adoption of the writ in this country, see Kachett v. Arnsdern (56 Vt. , 201, 206-207) 
Compare JfeJfiRen v. Anderson (95 U. S. , 41). 
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general authority to assess and collect the revenue. ' (Snyder v. 3Iarhs, 109 
U. S. , 189; Dodge v. Osborn, 240 U. S. , 118; Graham v. du Pont, 262 U. S. , 234 
[T D 3486, C- B. II — 1, 226]. ) This prohibition of injunctive relief is appli- 
&:ible in the case of summary proceedings against a transferee. (Act of j)fay 
29, 1928, ch. 852, section 604, 45 Stat. , 791, 873. ) Proceedings more summary 
in character than that provided in section 280, and iuvolvin less directly the 
obligation of the taxpayer, were sustained in IIttr&. ay's Le~see v. IIobo1cen Land 
t5 Improvement Co. (18 How. , 272). It is urged that the decision in the hlurray 
case was based upon the peculia. r relationship of a collector of revenue to his 
government. The underlying principle in that ease was not such relation, but 
the need of the government promptly to secure its revenues. 

Where only property rights are involved, mere postponement of the judicial 
inquirv is not a denial of due process, if the opportunity given for the ulti- 
mate judicial determination of the liability is adequate. (Sir&. inger v. United 
States, 102 U. S. , 586, 593; Scottish, Union c5 National Insurance Co. , v. Bose[and„ 
196 U. S. , 611, 681. ) Delay in the judicial determination of property rights is 
not uncommon where it is essential that governmental needs be immediately 
satisfied. For the protection of public health, a State may order the summary 
destruction of property by administrative authorities without antecedent notice 
or hearing. (Compare North American Cold Storage Co. v. Chicago, 211 U. S„ 
306; IItttch&tnson v. Valdosta, 227 U. S. , 303; Adams v. I]I'Utcatthee, 2"8 U. S. , 
572, 584. ) Because of the public necessity, the property of citizens mar be 
summarily seized in war time. (Central Union Trust Co. v. Ga&ran, 254 U. S. , 
554, 566; Stoehr v. Wallace, 255 U. S. , 239, 245; United States v. Pfttsch, 256 
U. S. , 547, 553. Compare stiller v. United States, 11 Wall. , 268, 296; Interne- 
tional Paper Co. v. United States, 283 U. S. , —; Rttssian Volttn teer I'lect Corpo- 
ration, v. United States, 288 U. S. , —. ) And at any time, the United States 
may acquire property by eminent domain, without paying, or determining the 
amount of the compensation before the taking. (Compare Kohl v. United 
States, 91 U. S. , 367, 875; United States v. Jones, 109 U. S. , 513, 51S; Crozier 
v. Fried. Krnpp Ahtiengesellschaft, 2"4 U. S. , 290, 306. t) 

The procedure provided in section 280(a)1 satisfies the requirements of due 
process because two alternative methods of eventual judicial review are avail- 
able to the transferee. He may contest his liability by bringing an action, 
either against the United States or the collector, to recover the amount paid. 
This remedy is available where the transferee does not appeal from the de- 
termination of the Commissioner, and the latter makes an assessment and 
enforces payment by distraint; or where the transferee voluntarily pays the 
tax and is thereafter denied administrative relief. (Compare United States v. 
Emery, Bird, Thayer Realty Co. , 237 U. S. . 2&s, 31; Wici'u:ire v. Reineci;e, 275 
U. S. , 101, 105 [T. D. 4126, C. B. Vli — 1, 316 ); Williamcport Wire Rope Co. v. 
United States, 277 U, S. , 551, 560 [T. D. 4172, C. B. VII — 2, 323]. ) Or the 
transferee may avail himself of the provisions for immediate redeiermination 
of the liability by the Board of Tax Appeals, since all provisions overning 
this mode of review are made applicable by sec'tion 2SO. (Compare Routzahn v. 
Tyrolet, 36 F. (2d), 20S, 209. ) Thus within 60 days after the Commissioner 
deterruines that the transferee is liable for an unpaid deficiency, and gives due 
notice thereof, the latter may file a petition ivith the Board of Tax Appeals. 
(Act of February 26, 1926, ch. 27, section "74(a), 44 Stat. , 9, 55: Act of &lay 

29, 1928, ch. 852, section 272(a), 45 Stat. , 791, 85&2. ) Formal notice of the tax 
liability is thus iven; the Commissioner is required to ansiver; and there is 
a complete hearing de novo according to the rules of evidence applicable in 

s Revised Statutes, section 3224. There is no substantial rclazatiou of this principle 
in the provision that while au appeal is pending before the Board of Taz Appeals, no 
proceerlmg by distraint may be taken, and, notwithstanding Revised Statutes, section 
:1"'4, such proceeding may be enjoined. (Act of February 6, 1926. ch. 27, section 274(a), 
44 Stat, , 9, Ss&; Act of ziay 29, 1028, ch. 852, section 272(a), 45 Stat. , 701, 852; 
P&erless Woolen jlins v. Rose, 28 F. ("d), 661. ) Foc even in such case, if the Com- 
missioner believes the assessmeut or collection of the taz will be endangered by delay, he 
may make au iunnediate jeopardy assessment aud collect by distraint unless the tazpayet 
ilies a bond. (Act of February 26, 1026, ch. 27, section 270, 44 Stat. , 0, 50; Act of 
May 29, 1928, ch. 8, 2, section 27'1. 45 Stat. , 791, 854; Salikoff v. tlcCaugh&i, 24 F. (2d), 
434 [T, D. 4140, C. B. VII — 1, 140). ) Compare Barnet v. Chicago Rau&ra&& E&tuipmet&t Co. 
1282 U. S„295, 303 [Ct. D. 276, page 323, this Bulls&uu]), The param&&unt ri ht of the 
United States to require immediate pavmeut, or surety therefor, is not dinduished. 

t The same rule is applied to eminent domain proceedings by a Stoic. (8&eeet r, 
Reehel, 150 U. S. , 380; Barras v. Fo& t Street Union Depot Co, , 169 U. S. , 557; 11 Buams 
v. pari&or, 188 U. S, 4'01; /! & a!jg v. u ra&c&'. 51 1J. S. , 57, 6'&; Hays v. port uf Scuttle, 
251 U, 8„'&33, 238; JosBn, . 1iai&i&factoring Co. v. PrI»&t&fence, 262 U. S. , 666, 677. ) 
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courts of equity of the District of Columbia. (Act of May 29, 1928, ch. 
section 601, 45 Stat. , 791, 872. Compare Itltentattonat Banding Machine Co. V. 

Cotntnissiotter, 87 F. (2d), 660. ) This remedy may be had before payment, 
without giving bond (unless the Commissioner in his discretion deems a 
jeopardy assessment necessary). The transferee has the right to a preliminary 
examination of books, papers, and other evidence of the taxpayer; and the 
burden of proof is on the Commissioner to show that the appellant is liable 

as a transieree of property, though not to show that the taxpayer was liable 
for the tax. (Act of May 29, 1928, ch. 852, section 602, 45 Stat. , 791, 878. ') 
A review by the circuit court of appeals of an adverse determination may be 

had; an assessment and collection meanwhile may be staved by giving a bond 

to secure pavment. (Act of February 26, 1926, ch. 27, section 1001, 44 Stat. , 
9, 109; Act of. May 29, 1928, ch. 852, section 608, 45 Stat. , 791, 878. ) There may 

be a further review by this court on certiorari. These provisions amply pro 
tect the transferee against improper administrative action. (Compare IIur. 
utitz v. North, 271 U. S. , 40. ) 

It is argued that such review by the Board of Tax Appeals and circuit court 

of appeals is constitutionally inadequate because of the conditions and limi- 

tations imposed. Specific objection is made to the provision that collection 
will not be stayed while the case is pending befo're the circuit court of appeals, 
unless a bond is filed; and also to the rule under which the Board's findings of 
fact are treated by that court as final if there is any evidence to support them. ' 

As to the first of these objections, it has already been shown that the right of 

the United States to exact immediate payment and td relegate the taxpayer to 
a suit for recovery, is paramount. The privilege of delaying payment pending 

immediate judicial review, by filing a bond, was granted by the sovereign as a 
matter of grace solely for the convenience of the taxpayer. " Nor is the second 

objection of weight. It has long been settled that determinations of fact for 
ordinary administrative purposes are not subject to review. (Johnson v. Brew, 
171 U. S. , 98, 99; PuNic Clearing IIouse v. Coyne, 194 U. S. , 497, 508; United 

States v. Ju Toy, 198 U. S. , 258, 268; Red, "C" Oil Co. v. North Carolina, 222 

U. S. , 880, 894; 3Iutual Film Co. v. Industrial Comnwission, 286 U. S. , 280, 246. 
Compare Wiltiatnsport Wire Rope Co. v. United States, 277 U. S. , 551, 560 

[T. D. 4172, C. B. VII — 2, 828]. ) Save as there may be an exception for issues 

presenting claims of constitutional right, such administrative findings on 

issues of fact are accepted by the court as conclusive if the evidence was 

le ally suificient to sustain them and there was no irregularity in the pro- 

ceedings. (Recta v. 3fichigan, 188 U. S. , 505, 507; Liebertnan v. Wan De Gart', 

199 U. S. , 552, 562; Douglas v. Noble, 261 U. S. , 165, 167; Tagg Bros. tf 3fore- 

head v. United States, 280 U. S. , 420, 448. ) The adequacy of the scope of 
review offered by the Revenue Act of 1926 in the case of a deficiency determined 
directly against the taxpayer was assumed in Old Colony Trust Co. v. Cotn- 

vtvtssioner (279 U. S. , 716 [Ct. D. 80, C. B. VIII — 2, 222]); and this pro'cedure 
is now thoroughly established. u Questions of fact involved in proceedings 
against transferees are no different or more complex than those often 

s It is asserted that these latter provisions, added by the Revenue Act of 1928, could not 
render valid an assessment void under section 280 of the 1926 Act. But as the objection 
relates only to the remedy and the hearing before the Board was not held until November, 
1928, that is, after the 1928 Act was in efiect, any allezed defect was cured. 

s Avery v, Commissioner (22 F. (2d), 6, 7 (T. D. 4116, C. B, VII — 1, 155]); Ceo. Fsick 
tt Sons Co. v. Blair (26 F. (2d), 540, 542); Bisltoti v. Commissioner (27 F. (2d), 91, 92) l 

Conknncgoone-Loomis Co. v. Commissionsr (29 F. (2d), 698, 700); E. 6. Robiokaus Co. 
v. Commissioner (32 F. (2d), 780, 781); 3feinrath, Broketage Co. v. Commissioner (35 F. 
(2d), 614, 616). The further objection that this mode of review may deprive the tax- 
payer of a jury trial contrary to the seventh amendment, is uufouuded. Even in tbe 
alternative action to recover taxes alleged to have been illegally collected, the right "to 
a jury * * * is not to be found in the seventh amendment s s s but merely 
smses by implication from the provisions of section 3226, Revised Statutes, which 
reference to a suit at law, " (fVioktvire v. Re(necks, 275 U. S. , 101, 105 (T. D. 4126~ 

C. B. VII — 1, 316]. ) 
w See WtlBamsport lairs Rope Co, v. United States (277 U. S. 551, 562), note 7~ 

Russell v. United States (278 U. S. , 181, 186 — 187); Old Colong Trus7 C'o. v. Comtnissionsr 
(279 U. S. , 716, 721). n Compare Davis v. 3fassaoltusetts (167 U. S. , 43, 48); gundgng v. Chicago (177 U. 8 ~ 

183, 187); Fiscker v, St. Louis (194 U. S. , 361, 371). ~ By November 1, 1930, 644 petitions for review under the Revenue Act of 1926 had 

been decided by the various circuit courts of appeals, and 671 petitions were pending. 8« 
statement of the chairman of the Board of Tax Appeals in hearing before the Subcom" 

mittee of House Committee on Appropriations, Seventy-first Congress, third session~ 

January 7, 1931, pages 19, 26. 
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encountered in determining the direct liability of a taxpayer. The alternative 
judicial review provided is adequate in both cases. 

Second. It is urged by amici curiae that the method of assessment and collec- 
tion permitted by section 280(a) 1 can not be applied where, as in the case at bar, 
the transfer of assets, upon which the transferee's liability is based, occurred 
prior to the enactment of the Rt venue Act of 1926; and, moreover, that if 
applied retroactively to such transfer, the section would be unconstitutional. 
The power of Con, ress to provide an additional remedy for the enforcement 
of existing liabilities is clear. (Compare Grakavn tt Foster v. Goodcell, 282 
l;. S. , 409, 427 [Ct. D. 287, page 191, this Bulletin]. ) It is clear also that Congress 
intended that the section should be available for enforcing the liability of a 
transferee in respect to taxes "imposed * s * by any prior incoine, excess- 
profits, or war-profits tax Act, " irrespective of the time at which the transfer 
was made. The need for a more effective and expedient remedy was not lii»ited 
to liabilities of transferees thereafter arising. To have so liniited the operation 
of the section would, at least as to earlier Acts, have seriously impaired the 
value of the new remedy. " 

Tltfrd. It is contended that section 280(a)1 is invalid because the liability at 
law or in equity of a transferee is dependent upon the law of the State of incor- 
poration, and that thus the section improperly delegates the Federal taxing 
power to the State legislatures; and, further, that the tax liability ot' the trans- 
feree, as thus assessed and collected, violates the constitutional requirement of 
uniformity because differences iu State laws riiay affect such liability. The 
extent and incidence of k'ederal taxes not infrequently are ai'fected by differ- 
ences in State laws; but such variations do not invalidate the constitutional 
prohibitions against delegation of the taxing power or the requirement of geo- 
graphical uniformity. (Florida v. Mellon, 273 U. S. , 12, 17; Crooks v. Earrelson, 
282 U. S. , 55; Poe v. Seaborn, 282 U. S. , 101, 117 [Ct. D. 259, C. B. IX — 2, 202]. 
Compare Eead Money Cases, 112 U. S. , 580, 594; Clark Distilling Co. v. Western 
Maryland Railway Co. , 242 U. S. , 311, 327. ) We have, therefore, no occasion to 
decide whether the right of the United States to follow transferred assets is 
limited by any State laws. 

Fourth. It is contended that summary proceedings by the United States to 
enforce the liability for the tax is barred by the six months' statute of limita- 
tions on suits against stockholders provided by tlie Pennsylvania statute. (Laws 
1874, ch. 32, section 15; Penn. Stat. (1920), section 5728. ) The United States 
is uot bound by State statutes of limitation unless Congress provides that it 
shall be. (United States v. Nas)tville, Chattanooga cg St. Louis Ry. Co. , 118 
U. S. , 120; Cttesapeake tf. Delascare Canal Co„250 U. S. , 123, 12ri; E. I. da Pont 
De Nernours ct Co. v. Davis, 264 U. S. , 456, 462. ) The detailed limitation periods 
specified in section 280 evidence the intention that they alone shall be applicable 
to the proceedings therein authorized. 

P'ifttt. It is contended that even if petitioners are liable, the amount deter- 
mined is excessive; and that the findings of the Board of Tax Appeals in the 
present ease a. re insuflicient to support an assessment of tlie entire balance 
of the deficiencies. It is first urged that the estate of Phillips can be assessed 
only for its pro rata share of the deficiency, according to the ratio which the 
stock held by hi»i bore to the total outstanding stock of the corporate taxpayer 
at the tiiue of dissolution. The argument is that the Federal equity rules 
require that all stockholders be brought in as necessary parties and be pro- 

"Compare Lonedale v. Commissioner (32 F. (2d), 537 [Ct. D. 93, C. B. VIII — 2, 237)); 
Hoosier Casualty Co. v. Commissioner (32 F. (2d), 940); Jacobs v. Commissioner (34 F. 
(2d), 233 [Ct. D. 128, C. B. VIII — 2, 403] ); 0'meara v. Commissiotter (34 F. (2d), 390); 
Insurance a Title Guarantee Co. v. Commissioner (36 F. (2d), 842 iCt. D. 155, C. B. 
IX — 1, 279)); Penney c5 Long, Inc. , v. Commissioner (39 F. (2d), 849); Barde Steel 
Products Corporation v. Commissioner (40 F. (2d), 412). 

"There is»o suggestion in the committee reports oii the 1926 Act that section 280 was 
to be so liudted. A contrary intention is perhaps indicated by subdivision (b) (2), which 
provided that where "the period of limitatiou for assessment against the taxpayer expired 
before the enactment of this Act but assessureut agaiust the taxpayer was made within 
such period" the Commissioner should have six years iu whicli to make au assessment 
against the transferee, provided he could do so within one year after the enactment of 
the 1()2G Act. Moreover, in all cases, an addi(ioual period of oue year after the expira- 
tiou of the period for assessing the taxpayer, was given. (Compare H. R. Rept. No. 
356, Sixty-ninth Congress, first session, February 22, 1926, page 44. ) Subdivision (c) 
provides that in the case of corporations which had been dissolved, the period for assess- 
meui; of' the transferee was to be the same as if such "termination of existence had uot 
occurred, " These provisions clearly contemplated a dissolution aud transfer of assets 
prior to the passage of the Aet. (Compare United states V. Updike, 281 U. S. , 489, 494. ) 
In the case at bar, two assessments against the corporate taxpayer had been made prior 
to 192G. 
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portionately subjected to liability. While it is permissible for a respondent to 
bring in other stockholders or transferees by a crossbill, " this procedure is 
founded upon the desire not to burden the courts with a multiplicity of suits, 
(Compare Hatch v. I)arsis, 101 U. S. , 205, 211. ) Such rule of convenience is not 
applicable in summary administrative proceedings like that provided by section 
280(a)1. One who receives corporate assets upon dissolution is severally liable, 
to the extent of assets received, for the payment of taxes of the corporation; 
and other stockholders or transferees need not be joined. Nonjoinder can not 
affect or diminish tbe several liability of tbe stockholder or transferee sued, 
(Compare Bentott v. American Xattoreat Httrtfe, 276 Fed. , 868. ") The individual 
several liability of Phillips may be fully enforced by the United States in tbe 
present proceeding. Whatever the petitioners' rights to contribution may be 
against other stockholders who have also received shares of the distributed 
assets, the Government is not required, in collecting its revenue, to marshal the 
assets of a dissolved corporation so as to adjust the rights of the various 
stockholders. There is n. othing in section 280 to indicate that Congress intended 

to limit the procedure in this way. And anv such requirement would seriously 
impair the efficiency of the suminary method provided. 

Petitioners assert, also that the finding of the Board that tbe total assets of 
the corporation, amounting to $68, Q8. 85, were paid "to its stockholders between 

July 25, 1919, and September 27, 1919, " is insuflicient to support the assessment 
against the estate of the entire remaining deficienc of $9, 806. 86. The argument 
is that there may have been several distributions within this period; that 
since there was no finding as to the existence of other creditors, it must be 
assumed that until the assets had been depleted below the amount due for 
taxes, the corporation was solvent; and that thus the stockholder-transferees 
did not become liable until the final $9, 806. 86 of assets was distributed. Hence 
it is claimed that Phillips' liability for the tax is limited to a pro rata share 
of tbe assets finally distributed — that is, to one quarter of the unpaid deficiency. 
But the plain import of the findings is that there was a single distribution 
which took several months to complete; and there is no question that the entire 
assets were thereby distributed. Moreover, such argument, urged for the first 
time here, comes too late. For while the burden was on the Commissioner to 
prove before the Board that Phillips was liable as a transferee, the facds in. the 
case at bar were si, ipulated; and. it was agreed that the date of complete liqui- 
dation was September 27, 1919, by which time petitioners' decedent had received 
his full share of the distributed assets. Since it was stipulated that the final 
transfers of assets were without consideration; that they completely exhausted 
the corporate assets; that the balance of the deficiencies, assessed against the 
corporation, remains unpaid; and that the distributive dividend received by 
Phillips was in excess of tbe remaining tax liability, the burden resting upon 
the Commissioner was sustained. 

j). fiirmed, 

SECTION 982. — BANKRUPTCY AND RECEIVERSHIPS. 

ARTIOLE 1098: Bankruptcy an(I receiverships. 

REVENUE ACT OF 1926. 

X — 6-4M7 
G-. C. M. 8488 

Under the Act of March 1, 1879, no taxes should be assessed 
against the trustees in bankruptcy of a partnership which con- 
ducted an ordina'ry banking business, if it is shown to the satisfac- 
tion of the Commissioner that the assets available for the pay- 
ment of partnership debts are insufFicient for the full payment of 
all the depositors. In the absence of such showing the trustees 
in bankruptcy are subject to tax. 

» Compare Equity Rules 25, 39, 42; Watson v, National Life ii Trust Co. (162 Fed. 7). 
"Benton v. American Natuina/ Bank (276 Fed. , 368); 1tcwi(Hams v. Eacetsior Coat Ce. 

(298 Fed. , 884). (Compare United States v. Bess d peaks Automobite Co. , 285 Fed. , 410& 
atfirmed 290 Fed. , 167; Capps 3(anufacturing Co. v. United States, 15 F. (2d), 528 [T I) 
'972, C. B. VI — 1, 264] l Pann v. United States, 44 F. (2d) 321 [Ct. D. 309, page 411, this 
Bulletin. ] See also adams v. Perrgman d Co. , 202 Ala. , 469; Singer v. Hate)sinson, 183 Iii-, 
606, 620; Ifimbrough, v. Davies, 104 Miss. , 722; Bartlett v. Dreui, 57 N. Y. , 587. ) 

'4 It was conceded below that if the other stockholders are insolvent or absent from 
the jurisdiction, or can not be ascertained, they need net be joined. (Compare Eennedg 
v. Cribson, 8 Wall. , 498 506; Second Natsonat Bank of Erie v. Oeerger, 246 Fed. , 517i 
520; United States v. Armstrong, 26 F. (2d), 227, 238. ) 
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A» opinion is requested relative to the case of the bankrupt part- 
nership of ll & Co. for the vear 1927, 

M & Co. was a general copartnership, organized under the laws 
of '['czas in 19()7, which had carried on the ordinarv transactions of a 
bank of discount and deposit at the cities of R aiid S. Texas, up to 
the time of its adjudication in bankruptcy. Upon the cleath of A, 
who was one of the partners as well as cashier of the bank at the 
city of R, the bank was closed at both places, and in the same month 
the surviving partners executed a general assignment for the bene- 
fit of their creditors. Upon the petition of creditors the court 
adjudged the partnership and the survi;ing members of the partner- 
ship jointly and severally bankrupt, except as to the individual 
property of A, deceased. (The estate of A is being administered in 
the Tezas probate courts. ) The bankruptcy proceedings are being 
handled as one case, the docket number being No. , and there is 
one set of trustees. 

The partners of M & Co. and the interest each held in the partner- 
ship are as follows: 

Per cent. 
L 05 
C 10 
D 10 

(deceased) 15 
A return on Form 1040 for the taxable year 1927 was filed by the 

trustees on March 11, 1928, showing a net income of 92. 45m dollars. 
Xo tax was computed on this return and none v-as paid at the time 
the return was filed. Taxes in the amount of 13m dollars and interest 
in the amount of x dollars were assessec! against the trustees in 
bankruptcy, in accordance with section 282 of the Revenue A. ct: of 
1926. This assessment appears on the July, 1929, list. An additional 
tax of 8x dollars, together with interest in the amount of . 87a; 
dollars, was assessed under the provisions of the same section and 
this assessment appears on the ilarch, 1930, li. -. t. 

The income on which the assessment for 1927 was based was com- 
osed principallv of the profit i[erived from the sale of real estate 
elonging to B and his wife as community propert;; a small amount 

consisted of dividends and rent from individual propertv of B; and 
another small amount represented interest received from partner- 
shi notes. 

he trustees in banl. -iuptcv state that they have not been carrying 
on the business of the ba»krupts. but have been marshaling and dis- 
tributing the assets under the direction and control of the bank- 
ruptcy court. Thev contend that the partnership comes within the 
purview of section 22 of the Act of March 1, 1879 (20 Stat. , 851, 
U. S. C. , Title 12. section 570), exempting insolvent banks from taz, 
and that. accorilingly, no taz is due for the vear 1927. 

In addition to the question of whether the provisions of section 
of the Act of %larch 1, 1879, supra, are applicable to the instant 

case, advice is requested v-hether the income received bv trustees in 
ba»kruptcy is, in general, s»bject to income taz, anil if so. what 
income tax returns sho»ld be filed. 

In Texas, 1&y operation of law, a partnership i= dissolved by the 
death of an~y of its members. An agreen:ent taking the partnership 
out of tliis rule must be shown clistinctly by satisfactory cviilence. 
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(A ottmitz v. Alexander, 84 Texas, 689; AZtgeB v. D. 8uZZA!am ck C0, 

(Texas), 79 S. W. , 68o. ) In the abs~ence of evidence taking the 

instant case out of the general rule above laid down, it must be con- 

cluded that the partnership of M k Co. was dissolved by the death 

of A. However, "A. dissolved partnership continues in force in 

legal contemplation for the purpose of winding up its affairs until 

a full settlement has been had aiid all outstanding liabilities have 

been met. " (Eoberta v. Nunn (Texas), 169 S. W. , 1086. ) The death 

of A. did not preclude the partnership from being adjudicated. bank- 

rupt. As stated in Meek v. Beezer (Q8 Fed. (Qd), M3, certiorari 

denied, 278 U. S. , 651): 
Section 5(a) of the [Bankruptcy] Aet provides that "a partnership, dur- 

ing the continuation of the partnership business, or after its dissolution and 

before the final settlement thereof, may be adjudged a bankrupt. " 
The death of a partner usually dissolves a partnership, unless there is a pro- 

vision in the partnership agreement to the contrary. But the Congress, know- 

ing this fact, did not except a partnership, dissolved by the death of a partner, 

from the general provision of section 5(a). The Act treats a partnership as 

a legal entity, regardless of the individual rights of the partners. Section 

5(f) provides that the net proceeds of the partnership property shall be 

appropriated to the payment of the partnership debts, and the net proceeds 

of the individual estate of each partner to the payment of his individual debts. 

After the individual estates of the deceased partners have been administered 

in the orphans' court, the surplus, if any, may be turned over to the bankruptcy 
court and applied to the partnership debts. ':: "' * The manifest purpose 

of the Bankruptcy Aet is to include within its operation partnerships dissolved 

by the death of a partner, and we see no reason why this purpose should not 

have its full effect. 

It is the opinion of this once that the income received by the 

trustees in bankruptcy from the bankrupt partnership estate and 

from the bankrupt individuals' estates is in general subject to income 

tax. 
A. lthough the proceedings with respect to the bankrupt partner- 

ship, M R Co. , and the three bankrupt partners are being handled 

in the bankruptcy court as one case under one docket number, it is 

the opinion of this once that, from the standpoint of the Revenue 

A. cts, the bankruptcy proceedings in the instant case involve four 

separate trusts and that, accordingly, four returns should have been 

filed by the trustees in bankruptcy — one for each of the three bank- 

rupt partners and one for the bankrupt partnership. The return 
for the estate of the bankrupt partner should have been on Form 
1040 or Form 1040 — A. (0. B. 174, C. B. 1, 175. ) The return for the 

bankrupt partnership estate, in the opinion of this oflice, should 

have been on Form 1065. (Cf. article 424, Regulations 69. ) (It 
may be pointed out in this connection that the trustees in bankruptcy 
are required by section 5(d) of the Bankruptcy Act to keep separate 
accounts of the partnership property and. of the property belonging 
to the individual partners. ) 

The income of the bankrupt partnership derived. from partnership 
property and reported on Form 1065 should be reported. by the 

trustees as distributed: 65 per cent to themselves as trustees in bank- 

ruptcy of B; 10 per cent to themselves as trustees in bankruptcy of 

C; 10 per cent to themselves as trustees in bankruptcy of 

D; and 15 per cent to the estate of A, deceased. (which estate, as 

previously stated, is being administered in the Texas probate courts). 
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The amounts so reported as distributed to themselves as trustees in 
bankruptcy of 8, C, and D should be included in the income reported 
by them on I&orrn 1040 or Form 1040 — A as trustees for these three 
bankrupt individuals. A. ny taxes due should be assessed against 
the trustees in their ojficial capacity. 

The unit in&luires, however, whether the provisions of the Act 
approved March 1, 1879 (20 Stat. , 351), are applicable to the instant 
case. This Act (12 U. S. C. A. , section 570) provides as follows: 

SFr. , 570. Insolvent 7&anl". s as exempt from tuz. — Whenever and after any 
bank has ceased to do business by reason of insolvency or bankruptcy, no tax 
shall be ns~c~. &. &1 or collected, or paid into the Treasury of the T. 'nited States, 
on account of such bank, which shall diminish the assets thereof necessary for 
the full payment of all its depositors; and such tax shall be abated from such 
national banks as are found by the Comptroller of the Currency to be insolvent; 
and the Commissioner of Internal Revenue, when the facts shall so appear to 
him, is authorized to remit so much of said tax against insolvent State and 
savings banks as shall be found to affect the claims of their depositors. 
(March 1, 1870, ch. 125, section 22, 20 Stat. , 851; March 8, 1888, ch. 121, section 
1, 22 Stat. , 488. ) 

In determining what is to be considered a "bank" within the 
meaning of the Act approved March 1, 1879, reference may be made 
to R. S. 3407 (12 U. S. C. A, section 561), which defines the terms "bank" and "banker" as follows: 

SKc. 561. Bank and banlcer defined. — Every incorporated or other bank, and 
every person, firm, or company having a place of business where credits are 
opened by the deposit or collection of money or currency, subject to be paid or 
remitted upon draft, check, or order, or where money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange, or promissory notes, or where 
stocks, bonds, bullion, bills of exchange, or promissory notes are received for 
discount or for sale, shall be regarded as a bank or as a banker. 

The partnership, M k Co. , was clearly a bank within the mean- 
ing of R. S. 8407. The fact that it was a partnership rather than 
a corporation is without significance. The organization of private 
unincorporated banks (such as the partnership here under considera- 
tion) was not prohibited in Texas prior to the adjudication in bank- 
ruptcy, nor were such banks made the subject of State supervision. 
(Cf. Annotated Revised Civil Statutes of the State of Texas, Re- 
vision of 1925, Volume I, artie'e 541, et se&l. ) The fact that M 8; Co. , 
which was adjudicated bankrupt, did not operate under State super- 
vision or regulation does not justify denying it classification as a 
bank. In view of the above, it is the opinion of this offic that M 
iC Co. was a bank within the meaning of the Act approvecl March 1, 
1879, supra. 

It was clearly the intention of the A. ct of March 1, 1879, to relieve 
banks which have ceased to do business by reason of insolvency or 
bankruptcy from the payment of taxes which would diminish the 
assets thereof necessary for the payment of its depositors. As stated 
in Jackson, Eeoezeer, v. Unite&E States (20 Ct. Cl. , 298): 

The Act of 1870, divested of words not necessary to the consideration of this 
case, provid& s that when a bank has stopped business because of insolven&'y 
no tax . , hall be paid into th&. Treasury which shall diminish tlie assets "neces- 
sary for the full payment of all iis depositors, " and such tax shall be abated 
from insolvent banks. No ambiguity appears in the statute; the taxes not 
to be p;&iil are those only which shall diminish assets necessary to pny &leposi- 
tors; and the word "such" in the concluding clause relates to the definitio 
of the preceding clause, that is to those taxes, and to those only, xvhose pay- 
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ment will diminish the depositors' fund. This interpretation of the Act has 
already been, in effect, given it in Johnston's case, where the court says 

(p 172): 
"The Act of March 8, 1879, now under consideration, was passed for the 

undoubted purpose of relieving depositors in national banks from the payment 
of certain taxes not assessed upon them, but upon the banks of which they 
are only customers — ta~es which, under the preexisting law, they would indi- 

rectly be obliged to pay when a bank is so insolvent that all its capital is 
gone, and it has nothing left with which to pay taxes except the money of its 
depositors. These semiannual taxes are assessed against national banks in 

their corporate capacity, upon their capital and business, in consideration of 
the franchise and benefits which the Government grants to them, and for 
other reasons. They are expected to come out of the profits of the bank, and 

thus, reducing the dividends of the stockholders, they are a tax upon the 
proprietors of the institution. " 

It was clearly the intention of the statute to relieve the innocent customers 
of the bank, between whom and the Government there were no relations of 
taxpayer and tax receiver, and not to relieve the owners of the institution 
from their just liabilities. 

Having in mind the purpose of the Act of March 1, 1879, the 
fact that a partnership is not an entity for the purpose of assessing 
income taxes, and the fact that the assets of the individual bankrupt 
partners after the satisfaction of their individual debts are avail- 

able for the payment of partnership claims (including the claims 
of the bank's depositors), it is the opinion of this OKce that it is 

proper to hold under the A. ct that no taxes should be assessed 

against the trustees in bankruptcy in the instant case if the trustees 
in bankruptcy show, to the satisfaction of the Commissioner, that 
the assets available for the payment of partnership debts — includ- 

ing the partnership assets, the assets of the partners available for 
the payment of partnership debts, and the amounts, if any, received 
or receivable from the probate court which is administering the 
estate of A and available for the payment of partnership debts- 
are insuflicient for the full payment of all the depositors of M k 
Co. (Cf. I. T. 2264, C. B. V — 1, 100. ) In the absence of such 

showing, the income received. by the trustees in bankruptcy will, 
of course, be subject to tax under the general considerations stated 
above. 

C. M. CIIAREST, 
General Copse/, Burgeon oj JntevvIoh Eeeenm, 

SECTION 283. — TAXES UNDER PRIOR ACTS. 

SECTIoN 288. 
(Also Sections 277 and 278, Article 1272. ) 

I-7-4988 
Ct. D. 279 

INCOME AND EXCESS PROFITS TAXES — REVENUE ACT OF 1&2S — DECISION OF 
SUPREME COURT. 

1. WAIvcss — KXEGUTED BEFOREI THE RKvENUjjI ACT OF 1921 — CoM- 
MIssIoNER 8 AUTH0RITY, 

A consent in writing waiving the period of limitation for assess- 
ment of tax due for 1917, although executed by the taxpayer 
before the enactment of the Revenue A. ct of 1921 and not executed 
by the Commissioner until 1922, is operative to extend the period 
for collection of the tax even though the waiver did not make 
express reference to collection. 
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WAD ER — I SLID&IT — ExzcUTED AFPKR PERIoD OF STATUTE. 
A consent in writing by a taxpaver to ~aive the statute of 

limitatious operating against the collection of a tax is valid and 
binding upon such taxpayer even when the waiver is executed after 
the expiration of the statutory period. 

8. CQLLEcTIQN — LIMITATION — Waivza — APPEAL To Bomn oF Tnz 
APPzaLS. 

Where a valid assessment vi as made before June 8, 1924, and was 
not paid in full before that date, and between the efiective dates 
of the Revenue Acts of 1924 and 1926 the Commissioner finally 
determined the amount of the deficiency, from which the taxnaver 
appealed to the Board of Tax Appeals before the enactment of the 
Revenue Act of 1926, vvhich appeal was pending at the time of the 
enactment of the latter Act, section 288(f) of the Revenue Act of 
1926 is applicable, with the effect that the statutory period for 
collection as extended by a waiver is suspended in accordance with 
section 277(b) of that Act "for the period during which the Com- 
missioner is prohibited from beginning distraint or proceedings in 
court and for 60 days thereafter. " 
4. DzcisioN AFFIRIIED. 

The decision of the circuit court of appeals (88 Fed. (2d), 425) 
a ffirmed. 

SUPREME COURT OF THE I. KITED STaTES. No. 115. — Ocmszs TERII, 1980. 

Ii. P. Brou:n cf- Sons Lumber Co. , petitioner, v. David Burnet, Commissioner 
of Internal IteI&en»ie. 

On certiorari to the Vnited States Circuit Court of Appeals for the Sixth Circuit. 

[January 5, 1981. ] 
Mr. Justice BRANDzis ilelivered the opinion of the court. 
On April 1, 1918, W. P. Brown k Sons Lumber Co. filed its income and profits 

tax return for the year 1917. The taz thereon was duly paid. On March 6, 
1928, the Bureau of Interual Revenue duly mailed to the taxpayer notice of a 
deficiency. A. timely appeal was taken to the Commissioner, v. ho had Inean- 
while, in March, 1928, made a jeopardy assessment. On March 27, 1928, the 
taxpayer filed a claim for abatement. On June 4, 1924, this claim and the 
appeal were sent by the Income Taz Lnit to the Committee on Appeals and 
Review. ' On October 28, 1925, the Conunissioner duly mailed to the taxpayer 
notice of his determination, the claim for abatement being allowed in part aud 
rejected in part. On November 18, 1925, the taxpayer appealed to the Board 
of Tax Appeals for a redetermination of the deficiency. There the parties 
stipulated the amount of the additioual taz, and submitted the question whether 
it was barred by the statute of limitations. The Board held that it was not 
(18 B. T. A. , 1425); and its decisiou was affirmed by the circuit court of appeals 
(88 F. (2d), 425), This court granted a writ of ce1'tiorari, the briefs and 
arguments to be "limited to the question of the validity and effect of the 
waivers. " (281 U. S. , 718. ) 

The jeopardy assessme~t was ciearly made in time. The return was filed 
April 1, 1918; the assessIneut was made in hlarch, 1928, By section 2o0(d) 
of the Revenue Act of November 28, 1921 (ch. 186, 42 Stat. , 2"7, 265), a 
period of five years from the filing of ihe return w«s allo~ed for assessment 
(see Sta»ge v. L sited States, No. 28, decided tMs dav [Ct. D. 2i4, page 414 this 
Bulletin]). Moreover, while there was under the +ct of 1917 a limitation of 
three years on the period for a=scssment; the taxpaver had duly executed and 
filed on December 18, 1920, before the three years expired, a waiver which ex- 
tended the period for assessment to April 1, 1924. a This waiver was valid even 

' sce Ii i&liame»n&& ll iro Rope co. v. united states (277 v. s. , ssl, 333, note [T. D. 4172, 
C. Il. VII-2, 323] ). 
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though executed. by the taxpayer before tlie Act of 1021 and not executed by the 
Commissioner until 1022. (Ai)ten v. Burnet, No. 69, decided this day [Ct. D, 
275, page 417, this Bulletinj. ) The original letter advising the taxpayer of the 
deficiency, the intradepartmental appeal therefrom, the jeopardy assessment, 
and the claim for abatement were all made in 1028 within the extended period. 

The sole (Iuestion for discussion is whether the right of collection has 
been barred under section 250(d) of the Revenue A. ct of 1921, which imposed 
a 5-year limitation on collection. (See 8tange v. United States, supra. ) No 
payment has been made on account of the additional tax; and no proceed- 
ing for collection has been taken, either by suit or by distraint. Unless ex- 
tended by waiver, the period allowed for collection expired April 1, 1028, 
Three waivers were given. The first was executed by the taxpayer and filed 
with the Bureau December 18, 1920", was approved by the Commissioner on 
December 2, 1922; s. nd expired April 1, 1024. The second was executed by 
both the taxpayer and the Commissioner on December 10, 1028, and expired 
by its terms one vear from its date. The third was executed by the taxpayer 
and the Commissioner on October 25, 1024; and it was in terms declared to be 
"in effect for a period of one year after the expiration of the statutory 
period of limitation within which assessments of taxes may be made for the 
year or years mentioned, or the statutory period of limitations as extended 
by section 277(b) of the Revenue Act of 1924, or by any waivers already on file 
with the Bureau. All three waivers were effective in extending the period 
f' or collection. The first was valid although executed by the taxpayer before the 
Act of 1021 and not executed by the Commissioner until 1922, and operative 
even though it did not make express reference to collection. (Liken v. Burnet, 
No. 60, decided this day. ) The second was valid because given within the 
period as extended by the first. The third was valid because given within 
the period as extended by the second. Moreover, both were valid although given 
after five years from the date of the filing of the return. ' (See Stange v. 
United States, No. 28; Burnet v. Chicago Ratltoay Equipment Uo. , No. 281, 
both decided this day. ) In terms, both covered collection. The third had not 
expired when the appeal was taken to the Board of Tax Appeals on November 
18, 1025. 

whether the right of collection became barred thereafter depends upon the 
construction to be given to the applicable statutes. The. taxpayer contends 
that the right of collection was barred on December 10, 1925, that is 22 days 
after the appeal to the Board of Tax Appeals had been taken, although this 
appeal was then pending without having been heard, and indeed could not have 
been heard under the practice of the Board. (See rule 15, 1 B. T. A. , 1289; 
rules 24 — 25, 7 B. T, A. , 1861 — 1862. ) Besides the Act of 1021, provisions of the 
Revenue Act of 1924 and of the Revenue A. ct of 1026 are relied upon. The argu- 
ment is that despite the appeal to the Board, the Commissioner was at all 
times at liberty to enforce payment of the tax as assessed by the jeopardy 
assessment or as later reduced; that hence, collection was barred on December 
10, 1925, by section 250(d) of the 1021 Act; and that there was nothing in 

either the Revenue Act of tune 2, 1024 (ch. 284, 48 St. , 258), or the Revenue 
Act of February 26, 1026 (ch. 27, 44 Stat. , 9), which kept alive the right of 
collection. The Board of Tax A. ppeals rested its decision on provisions of the 

' There was doubt whether the 1916 and 1917 Acts required the Commissioner both to 
discover the error in the return and to make an additional assessment, or merely to make 
discovery, within three years. Revenue Act of 1916 (ch. 463 section 14(s), 39 Stat. , 
756, 772), incorporated by reference into Revenue Act of 1917 (ch. 63, section 206(c), 40 
Stat. , 300, 305). At that tiine, the Commissioner thought it sufhcient that he discover 
the error within the three years. See Regulations 33 (Rev. ed. 1918), article 288. 
Compare E/liat Xationa/ Bank v. Ciu (218 Ii'ed. , 600, 602); United States v. Easkviks, 
U. d S't. B. Ry. (249 Fed. , 678, 682): Ba Pont v. Graliam, (283 Fed. , 300, 302, reversed 
on other grounds, 262 U. S, , 234). Section 250(d) of the 1921 Act extended this period 
for assessment to dve years (compare United States v. Chicago d E. I. RV. , 298 Fed~ 
779 (T. D. 3591, C. B. III — 1, 822]), but provided that the time run from the filing of the 
returu. 

s This waiver was unlimited in time but expired April 1, 1924, under u departmental 
ruling promulgated April 11, 1923 (Mim. 8085, I. R. C. B, II — 1, 174). (See Aiken v 
United States, No. 69, decided this day, note 1. ) ' Inasmuch as the second und third waivers were in themselves suiQcient to extend tbe 
period for collection, the first waiver may be disregarded in this connection, as was done 
by the lower court, (See 88 F. (2d), 428, ) 
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1924 Act;' the circuit court of appeals on those and also on thc 1926 Act. 
Only the latter Act need be consi«lered. 

Section 288(f) of the Revenue Act of 1926 (44 Stat. , 64) provided: 
"If any deficieney [in any 1916 — 1921 income or profits taxes] * ":. * was 

assessed before June. 8, 1924, but ivas not paid in full before that date, and if 
the Commissioner after June 2, 1924, but before the enactment of this Act 
finally determined the amount of tbe deficiency, and if the person liable for 
such tax appealed before the enactment of this Act to the Board and the appeal 
is pending before the Board at the time of the enactment of this Act, the Board 
shall have jurisdiction of the appeal. In all such cases the powers, duties, 
rights, and privileges of the Commissioner and of the person who has brought 
the appeal, and the jurisdiction of the Board and of the courts, shall be deter- 
mined * * "' in the same manner as provided in subdivision (e) of this 
section + a u n o 

This section is applicable to the case at bar The deficiency was assessed 
in March, 1928; and hence before "June 8, 1924, " "and was not paid. " On 
October 28, 1925, between the effective dates of the 1924 and the 1926 Acts, the 
Commissioner finally determined the amount of the deficiency; and on h]ovem- 
ber 18, 1925, also prior to the enactment of the 1926 Act, the taxpayer appealed 
to the Board of Tax Appeals. One effect of the section was to confirm the 
jurisdiction of the Board. ' Another effect was to make applicable to the case 
at bar section 274(a) and section 277(b) of the 1926 Act. ' Section 274(a) 
provided that no distraint or proceeding in court for the collection of the de- 
ficiency "shall be made, begun, or prosecuted '. "' " if a petition has been 
filed with the Board [of Tax Appeals], until the decision of the Board has 
become final. "' And section 277(b) provided that the running of the statute 

' It relied upon G. L. Ramsey v. Coinmtssioner (11 B. T, A. , 345), where it had held 
that on a jeopardy assessment which had been nude within the 5-year period as extended 
by a valid waiver, the Commissioner bad, under section 278(d) of. the Revenue Act of 
1024, six years after the assessment within which to commence proceedings for collection, 
even though the parties had agreed in the waiver for a diFerent period for collection. 
The Board held further that there was nothing in section 278(d) of the Revenue Act of 
1926 which restricted this period to that mentioned in the waiver. i Somewhat similar provisions relating to like cases under prior estate and gift tax 
statutes were enacted at the same time. (Sce Revenue Act of 1926, ch. 27, section 318 
(d), (e), and (I), 44 Stat. , 9, 82 — 83; De Sabiohi v, Commissioner, 4 B. T. A. , 445. ) ' Although some doubt was expressed in Ayyeai of Reynot«ts «6 Reynolds Co. (1. B. T'. A. , 
275), the Board of Tax Appeals very early took jurisdiction in these cases. (Ayypsat of 
Joseph Garneau Co. , Inc. , 1 B. T. A. , 75; Appeal of Ormsbg )FcÃntght X'ttchet/, , 1 B. T. A. , 
143; Appeal of Boston Structural Steel Co. , 1 B. T. A. , 602; Appeal of Buffalo Slag Co. , 
1 B. T. A. 749. Compare A. yyeal of Terminal Wine Co. , 1 B. T. A. , 697. ) Following the 
Act of 19'j6, the Board has uniformly held that section 283(f) confirmed its jurisdiction. 
(See Aypea[ of Covert Gear Co. , 4 B. T. A, 1025; Appeal of Eli abeth, IV. Stranahan, 

4 B. T. A. , 1141; Ayy'eat of Nice BaU Benving Co. , 5 B. T. A. , 4S4; Appeal of Siater 
Jffits, Ino. , 5 B. T. A. , 971; Appeal, of Ocean, Aoot«tent «t Guarantee Corp. , 6 B. T. A. , 
1045; Rehance JIfg. Co. v. Commissioner, 7 B. T. A, 58'3. ) Such was clearly the legisla- 
tive purpose of the section. See hearings before the Comiuittee on Ways and Means on 
revenue revision of 1925, Sixty-n4nth Congress, first session, page 898, et scq. , par- 
ticuiarlv the statement of the Board chairman, Charles D. Hamel, page 923; H. Rep. No. 
1, id. , December 7, 1925, page 13; Sen. Rep. No. 52, id. , January 16, 1926, page 32; 
conference report, H. Rep. No. 356, id. , February 22, 1926, pages 46 — 47. 

««Subdivision (f) of section 283 refers to subdivision (e). That section provides that 
the situation dealt with therein should be treated as though a deficiency notice had 
been sent under section 274(a), and that the tax "shall be collected and paid in the 
same manner an«l subject to the same provisions and limitations * ' * as in the 
case of a deficiency imposed [by the 1926 Act], except as otherwise provided in section 
277, " and in certain sections i'elating to interest and jeopardy collection, which are here 
jmmateriak (44 Stat. , 64. ) Deficiencies under the 1926 Act were governed by sections 
273, 274, and 275 (44 Stat. , 55 — 57). Section 278, defining the term, and section 275, 
providing for additions in the case of negligence, fraud, etc. , are not here applicable. 
Section 274(a) is quoted in the text. Section 277(a) related to the periods for assess- 
ment and collection generally and reenacted the 5-year limitation on the collection of 
1917 taxes. It was qualified by section 277(b), quoted in the text. Section 2S3(f) 
was, in addition, limited by section 283(j), which prohibited an appeal to the circuit 
court of appeals if the hearing before the Board had been held prior to the enactment 
of the 1926 Act. (Bla(r v. Arran; 24 F«. (2d), 390; Blair v. Hen«irio)«s, 24 F. (2d), 
819; Pouer «t Bro. v. Commissioner, 27 F. (2d), 116. ) In the case at bar, the hearing 
was held on April 26, 1928. Also, section 284(d) (44 Stat. , 67), which imposed restric- 
tions on the allowance of refunds and credits after an appeal had been taken to the 
Board of Tax Appeals, was made inapplicable to c&sscs under section 283(f). Compare 
Bi«met v. Chicago Ra(la ay Equipment Co. , No. 231, decided this day, note 8 [Ct. D. 
276, page 323 this Bulletin]. 

««44 stat, [)5. Notwithstanding the prohibition in R. S. 3224, such suit or distraint 
nrocecding many, by express provision in section 274(a), be enjoined. (peerless Ivoo)cn 
hftfis v. Rose, 28 I'. (2d), 661, ) 
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of limitations on "the beginning of distraint or a proceeding in court for col- 
lection, in respect of any deficiency, shall a s * be suspended for the 
period during which the Commissioner is prohibited from * + + beginning 
distraint or a proceeding in court, and for 00 days thereafter. "~ That period 
still continues, as there is not yet a final determination of the Board. The 
taxpayer concedes that section 288(f) of the 1'926 Act confirmed the jurisdiction 
of the Board of Tax Appeals in the present case, but contends that it did not 
operate to extend the period f' or collection until after a final determination. 

First. It is argued that section 288(f) can not be interpreted as extending 
the time for the collection of the tax because of section 1000. The latter 
section amended the 1924 Act by providing that where the Board found that 
the tax was barred bv the statute of limitations, its decision should be that there 

was no deficiency. This section was inserted to confirm the jurisdiction of the 
Board in making final disposition of a deficiency already barred. It contains 

nothing which affects the special jurisdiction conferred by section 288(f), 
Second. It is argued that neither section 277(b), which suspended the run- 

ning of the statute, nor section 288(f), which incorporated the former, " indi- 

cate that section 277(b) was to be given a retroactive effect. The argument 

is unsound. Subdivision (f) of section 288 shows that it was the intention of 
Congress to apply' the provisions of section 277(b) to cases like that at bar. 
Since in such cases the assessment (before June 8, 1924), the final determina- 

tion and the appeal to the Board (after June 2, 1924), must expressly have 

occurred prior to the enactme~t of the 1920 Act, the reference to section 277(b) 
contained in section 288(f) necessarily meant that in these cases the former 

section was to be applied retroactively. 
Third. The taxpayer relies also upon section 278(e)" of the 1926 Act, which 

prohibited collection, in the absence of a waiver prior to that Act, if at the 

date of its enactment the tax was already barred. The argument is that since 

the last waiver by its terms expired on December 10, 1925, that is, prior to the 

effective date of the 1926 Act, this section bars collection. That interpretation 
is not correct. As was said by' the court below: "The authority for extending 

the time for collectiou under the facts of the case at bar is found in section 

288(f), and not in section 278. * s a If we are to accept petitioner's conten- 

tion that section 278(e) is inconsistent with the interpretation we have given 

section 288(f), we must necessarily hold that section 278(e) in effect nullifies 

the clear provisions of section 288(f). Not only is there nothing in the statute 
to warrant this interpretation, but the interrelation of section 278(e) and section 

288(f) makes the contrary clear. "" (88 F. (2d), 4M. ) 
Fourth, it is argued that inasmuch as the Commissioner was not prohibited 

from making collection between November 18, 1925, the date of the appeal, and 

~~ 44 Stat. , 58 — 59. 
u Section 274(h) (44 Stat. , 56) provided that the decision of the Board should become 

final according to the rules set out in section 100o. That section provides that finality 
shall be given 30 days after the issuance of the mandate of this court, in ease of an 
affirmance or dismissal, or upon correction in case of a modification or reversaL (44 
Stat. , 111; 26 U. S. C. , section 1228. ) "44 Stat. , 105, 107. This section was a general amendment to Title IX of thc 
Revenue Act of 1924. An entire new section, section 906, was, inter ugu, thereby 
added to the 1924 Act, of which subdivision (e) is relied upon hy respondent. 

"See bearings before Committee on Ways and 3leans on revenue revision of 1925, 
supra, note 7, pare 649, et seq. , 900 — 902. The Board ha, d early decided that it had 

jurisdiction in such cases under section 900 of the 1924 Act. (A ppcai of National 
Jiefiniag Co. , 1 B. T. A. , 236. ) Compare note 19, supra. 

'~ Sce note 8, supra. 
u This section * * ~ shall [not] authorize * 4 " the collection [of a taxi 

(1) if at the time of the enactment of this Act [such collsctionl was barred 
unless prior to the enactment of thiS Act the Commissioner and thc taxpayer agreed m 

writing thereto, or (2) contrary to the provisions of suMivisiou (a) of section 274 oi 
this Act. " (44 Stat. , 59. ) 

zsAs was pointed out below the latter part of section 273(e), which prohibits col- 

lection contrary to section 274(a), quoted supra page 5, recognizes and recnforces thc 

prohibition against collection whiic a case is pending 6eforc the Board. See note 9, 
supra. Since this same subsection 274(a) is incorporated in section 283(f), supra nots 

S, it scems clear from this interrelation that section 278(e) was not intended to limit 

section 283(f), and that the suspension of the statute given by section 277(h) is 
applicable to the instant case. (Sec 33 F. (2d), 431, & 
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February 26, 1926, the effective &late of the 1926 Act, ' and since the period for 
collection, as extended by the waiver~, expired December 10, 1925, section 277(b) 
does not aid the Commissioner, because the statute bad run before that section 
could cause it to be suspended. Attention is called to another section of the 1'926 
Aet, section 286(1), which provided that in the case of any taz imposed by a 
prior Act there shall be added to the period of suspension given bv section 
277(b), any period prior to the Act of 1926 during which the Commissiouer was 
prohibited from beginning distraint or proceeding in court. ~ The argument ls 
that this section intlicates that section 274(a) and section 277(b) are not to be 
ai&plied retroactively; that only the period, if any, obtained under section 288(1) 
can be added to the waivers; and that since the Commissioner was not prohibited 
from collecting prior to the expiration of the last waiver, sectiou 288(1) is in- 

applicable. Section 288(1) expressly provides that the time therein granted 
shall be "in addition to the period of suspension provided for in subdivision (b) 
of section 277. " It undoubtedly had reference to those cases in Ivhich a claim 
f»r abatement, accompanied by a bond, had been filed and collection staved be- 

tween the 1924 Act and 1926 Act. It can not limit the application to the case 
at bar of section 274(a) and section 277(b), as section 286(f) directs. This 
arm!ment of the tazpayer is also unsound. 

Aiiirmcd. 

SECTION 284. — CREDITS AND REMI;XDS. 

ARTICLE 1801: Authority for abatement, credit, 
and refund of tax. 

REVENUE ACT OF 1926. 

X — 12 — 4985 
G. C. II. 914& 

When a receivership ease is pending in a United States district 
court and that court has assumed jurisdiction over all the proper- 
ties of the insolvent, and where the receiver has been duly advi. e&l 

of the amount of an interual revenue tax due, the order, judgment, 
or decree of such court in respect to the payment of the taz is 
a sufileient determination of a valid aud subsisting tax liability at 
the effective date of such order, judgment, or decree. Where the 
receiver acting under the court's order paid to the United States 
the full an&ount directed by the court to be paid in satisfactiou 
of the Government's demand, the Bureau, having accepted the 
payment so made, is in no position to deny the authoritr and 
jurisdiction of the court in the premises. 

The taxpayer. by its receiver, filed on July —, 1929& a claim for 
the refund of 15@ dollars paid July —, 1%6, pursuant to a decree of 
a II«ited States district court, i«satisfaction of the corporation's 
tax liability for the year 1917. The basis of the claim is that the 15m 

dollars was paid after the expiration of five vears from April 1, 

"The filing of the claim for abatement of the jeopardy assessment did not operate as 
a stay of collection. The claim filed in the present ease, under section 252 of the 1921 
Act (42 Stat. , 2G8) and R. S. 3228 as amended by section 1816 of that Act (42 Stat. , 
314), was appareutiy not accompanied by a bond. Voder such circumstances the filing 
of the claim would not have prevented collection if the Commissioner had believed that 
co«ection of the tax wae jeopardized. (See Regulations 33 (1918 ed. ), article 261; 
Regulations 45, article 1082! Regu)at)one 62, article 1082; cf. United gtates v. Bnrdct&, 
S&nith d. Co. , 38 F. (2d), 229, 230. ) Prior to the decision in Bo&ters v. y. K &I Albany 
Lighterage Co. (278 U. S. , 346 [T& D. 4009, C. B. VI — I, 268]), it was, however, the 
corn&uon practice to postpone collection upon the filing of a claim for abatement if there 
was no doubt as to the taxpayer's solvency. (See II. Rep. No. 2, Seventieth Congress, 
first session, December 7, 1927. page 34. ) 

u&44 Stat. , 66. 
"See section 27!& of the Revenue Act of 1924 (ch. 234, 43 Stat. , 253, 800), Compare 

section 288 (b) and (c) of the 19'26 Act, These sections confirmed the jurisdiction nf 

the Bonrd in cases in &vhich an assessment had bren made aud an appeal taken, or in 

which tbe 60-day period had not expired befo&e the 1926 Act. Compare Piains Baying 
nn&i Seiii»g Bee'n v. Con»nienioner (5 B. T. A, , 1147, 1158). In such case. . a jeopardy 
assessment and claim for a!&at& ment. accompanied bt a boud;&nd prnvidiug ior a stay 

of collection, between the 1924 aud 192G Acts. wouid have been pose!bio, and section 

283(l) would have applied. 

72109' — 81 — 19 
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1918, the date on which the return for 1917 was Gled, and conse- 
quently the statute of limitations barred any collection of the tax 
for that year. 

In the Bureau letter of rejection of the claim addressed to the 
receiver of the taxpayer under date of October —, 192&, the reasons 
for the adverse action were given and the position was taken that 
the amount asked for was not refundabIe. The receiver, however, 
is of the opinion th. at the case comes within the purview of the 
statute of limitations ajIecting 1917 taxes, and that the amount, paid 
in 1926 in satisfaction of the tax liability for that year should be 
refunded. The opinion of this oj]ice concerning the matter has been 
requested. 

The taxpayer Gled its return for 1917 on April 1, 1918, and the 
amount of tax disclosed on the return was paid in June, 1918. On 
March —, 1923, an additional tax for 1917 amounting to 45. 67m dol 
lars was assessed on the Commissioner's special income tax list of 
March, 1923, and on April —, 1923, a claim in abatement of the entire 
additional assessment was Gled. 

Prior to the assessment of the additional tax a suit had been begun 
in the United States district court by the 0 Company against the M 
Company, resulting in the appointment of temporary receivers for 
the defendant. On May —. 1922, permanent receivers were ap- 
pointed by the court. This receivership has not been terminated. 

In the order of the court appointing permanent receivers they 
were authorized, among other things- 
to continue, manage, operate, and conduct the business of the defendant until 
the further order of this court, * * * to make such payments and dis- 
bursements as may be needful or proper for the preservation of the properties 
of the defendant, including the payment of debts entitled to priority; and 

to defend, compromise, adjust, or otherwise dispose of anV or all 
suits, actions, or proceedings instituted against them as receivers or against 
the defendant 

The order of appointment further ordered that- 
all creditors, stockholders, and other persons be enjoined from instituting or 
prosecuting or continuing the prosecution of any action or suits at law or 
in equity, or under any statute, against the defendant, and from levying any 
judgment, execution, or other process upon or against any of the properties 
of the defendant, or from taking or attempting to take into their possession 
the property or any part of the property of the defendant 

Such was the status of afFairs when the additional tax was assessed 
in March, 1923. 

Under the authorized powers of the receivers it appears that they 
could have satisGed the demand of the collector for the payment of 
the additional tax. Instead, however, as already indicated, a claim 
in abatement of the fu]I amount of the assessment of additional 
tax appears to have been presented on April —, 1923& after the last 
day of the 5-year period following the date on which the return 
for 1917 was Gled. 

On April —, 1923, the United States district attorney', acting for 
and on behalf of the Government, Gled with the receivers the forma] 
proof of claim covering the full amount of the additional tax. 
June —, 1923, an overassessment for 1918, amounting to 8. 67m dol- 

lars. was credited by the collector against the total of the addi- 
tional assessment for 1917, reducing the amount thereof to 37g 
dollars. Some time after the application of the overassessment 
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for 1018, the United States district attorney filed with the receivers 
an amended proof of claim covering this balance. On June —, 
1026, the court ordered, adjudged, and decreed that the receiver 
should pay to the United States "as a priority payment " the sum 
of 15m dollars- 
in full settlement and satisfaction of any and all claims of the United States 
against the M Company and/or the receiver thereof, for or on aeeount of any 
income, corporation, or excess profits taxea 

Payment of this amount was made by the receiver on July —, 1926. 
The claim for refund covers the amount so pai&1. 

The position of the Bureau, as stated in its letter of October 
—, 1929, is that the 15m dollars received. by the United States pur- 
suant to an order of the court is not refundable. This position ap- 
pears to be a correct and tenable one. 

An indorsement on the face of the amended return for 1917, filed 
on June —, 1018, shows that due notice was given to the taxpayer 
on March —, 1928, of its increased tax liability for 1917, although 
the formal assessinent was not made until three days later. Tliis 
notice of the amount of the tax liability for 1917 was a "delivery" 
of an account (section 250, general corporation law of New York) 
and was sufFicient to put the receivers on notice of the additional 
amount of tax clue for the year 1017. 

Under the general corporation law of New York permanent re- 
ceivers, under the control of the court (section 276), are given full 
authority to settle all matters and accounts between the corporation 
for wliich they act and its debtors or creditors (section 239 — 8), and 
are required to distribute the proceeds of their trust "amon~g all 
those who shall have exhibited their claims as creditors" — debts to 
the United States or due under any law of the United States being 
given priority (section 261). 

It is true that the formal "proof of claim" was not filed with 
the court in the receivership proceedings until after the 5-year pe- 
riod immediately following the date on which the return for 1917 
was filed had expired. This formal proof of claim, as later will 
be seen, was not essential to preserve any right the United States 
may have harl in respect of the tax. The receivers were fully ad- 
vised within the 5-year period of the amount due as a tax for 1917, 
and even from the standpoint of the New York State law the ac- 
count of the Unitef1 States for the additional tax found due had 
been " exhibited " to the receivers. 

In this case the United States district court had control, through 
the permanent receivers appointed by it, of all the property belong- 
ing to the taxpayer; it harl enjoined the instituting or prosecuting of 
any action or suit at law or in equity, or under any stat~ute, 

against the defendant; and had enjoined the taking, or attempted 
taking, of any of the taxpayer's property by levy of execution 
or other process. The internal revenue officials were, therefore, 
entitled to rely upon the order of the court for the payment by 
the receivers of the additional tax assessed, so long at least as the 
receivership continued. The receivers were fully acquainted with 
the amount claimed by the United States as additional tax for 
the vear 1917 and this knowle(lge was gaineel prior to the expiration 
of tile 5-year period, for collection. 



In the case known as 1n re Chandler 3fofors of J)Vem England, 
1'no. , Bara~pl (17 Fed. (2d), 998, T. D. 40M, C. B. VI-2, 267) i it 
1s said: 

Under the Revenue Act of 1921 (section 250(d)) "No suit or proceeding 
for the collection of" this tax could be "begun after the expiration of five 
years after the date when such return was filed. " This statute bars ally pro- 
ceeding in court for the collection of the tax after the specified period has run, 
The proof of claim would be such a proceeding. It it were necessary for the 
Government to file proof of claim, its right is barred, unless the statute was 
tolled by the bankruptcy of the taxpayer. It is, however, perfectly iiell settled 
that the Government is not obliged to file a proof of claim for taxes. (U. S. v, 
Eyycs, 286 F. , 683; In ro Ashland Eniery ck Corundum Co. , 229 F. , 829, and eases 
cited; Collier on Bankruptcy, 13th Kd. , p. 1446, note 41, collecting cases. ) It is 
the duty of the trustee under Bankruptcy Aet (section 64a) to pay all, taxes 
legally due upon their being called to his attention. 

(See also ET. 8. v. Ofi:Zohovlta, 261 U. S. , 2N; Leto&, TsvIstee, v. 
V. 8. , 92 U. S. , 618, 622; Field et uZ. v. U. 8. , 9 Pet. , 182; 8polrame 
Conmty v. U. 8. , 279 U. S, , 80; B'eymer4 v. P. S. , 2 Fed. (2d), 467; 
C'sty of Dally v. iVeneze8, 16 Ped. (2d), 779, and cases cited therein. ) 

It seems clear that when a receivership case is pending in a United 
States district court and that court has assumed. jurisdiction over all 
the properties of the insolvent, and. where the receiver, whose every 
act is under the supervision of the appointing court, has been duly 
advised of the amount of. an internal revenue tax due, the order, 
judgment, or decree of such court in respect of the payment of the 
tax is a sufhcient determination of a valid and subsisting tax liabihty 
at the e6'ective date of such order, judgment, or decree. So, too, 
where the receiver acting under the court's ord. er, as was done in 
the instant case, paid to the United States the fuH amount directed 
by the court to be paid. in satisfaction of the Government's demand, 
this Bureau, having accepted the payment so made, is in no position 
to deny the authority and jurisdiction of the court in the premises. 

The case of 3fcCarZ v. HalsteecE (59 YF. I. R. , 6), decided by the 
Court of Appeals of the District of Columbia on December 1, 1930, 
is not in point for the reason that in that case the principal question 
involved was as to the validity of a set-OB of an award allowed by 
the Secretary of the Interior against an alleged tax liability. The 
Comptroller General of the United States made the set-O8 and. the 
validity of the Government's claim with respect to the alleged tax 
liability was not considered or determined. by the court in which 
the receivership proceedings were had, as was done in the instant 
case. 

In the light of the foregoing, it is the opinion of this ofFice that 
the rejection of the claim for refund was proper and should not be 
disturbed. 

C. M. CH&RzsT, 
CenereZ CounseZ, Bureau of Internal Eeeenue. 

ARTICLE 1301: Authority for abatement, credit, and refund 
of tax. 

RRVRNUR ACT OF 1926. 

Additional tax due but barred from assessment. (See Ct. D. 347i 
page 180. ) 
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X-10-4906 
Ct. D. 990 

INCOME TAX — REVENUE ACTS OF 1O21 AND 1926 — DECISION OI' SI, PRE5IE 
Col:RT. 

CREDIT oF OVERPAYMENT — LI5IITATIQN — WHEN CREDIT Is ALLou FD. 

A credit of an overpayment is allowed within the meaning of 
section 262 of the Revenue Act of 1921 and section 284(b)1 of the 
Itevenue Act of 1920 on the date when the Commissioner signs the 
schedule of refunds and credits certified to himby the collector 
authorizing the disbursement clerk of the Treasury to pay the 
amounts shown to be refundable; accordingly, the period iu which 
a claim for refund could be filed ran from that date. 

SUPREslE i oURT oF THE I. NITED STATEs. 

The Uitife&l States, petitio&ice, v. Staift &g Co. 

On writ of certiorari to the Court of Claims. 

[February 2, 1931. ] 

OPINION. 

lilr. Justice RoRERTs delivered the opinion of. the court. 
This was an action by respondent for the recovery of the amount of an 

admitted overpayment of income and ivar profits taxes for the taxable year 
1917, with interest. 

In its return for 1917 respondent included the value of stock dividends 
received. February 28, 1923, it filed a claim for refund, alleging that the 
dividends in question should have been allocated to other years than 1917. 
The claim 1v;is rejei ted. Subsequently this court decided that stock divi&len&ls 

did not constitute income, as defined bv the sixteenth amendment. (Eisner v. 
. )facnuibc&', 252 U. S. , 189 [T. D. 3010, C. B. 3, 25]). September 3, 1927, 
respondent filed a second claim t'or refund, which it desigwated as an amemled 
claiin, and therein for the first time asserted that the diviilends did not con- 
stitute taxable income. The Coniiuissioner of Iuternal Revenue determiueil 
that the latter claim ivas barred by the statute of limitations and rejected it. 

The respondent's positioii is that tin second claim should be ciinstrueil 

as an amendment of the first; but, if uot, theo, treating the second as au 
ori inal claim, it was filed within the tiiue required liy law and should have 
been allowed. The Court. of Claims overruled respondent's first contention, 
liut held with it upou its Bi& ond, aml entered judgment in its favor. TJpon 

the petition of ihe United States this court granted a writ of certiorari. 
If the Court of Claims was right in its disposition of respondent's second 

contention we ueeil uot tr&iuble ourselves ivith respect to th& first. It is 
adinitted that if the later. claim for'refund was filed in time the respoudeut 
should recover. The sums of ivhich a refunil is sought were not paid in 

cash, but consisted of a ere&lit of an auiount overpaid for oi. her taxable years. 
Whether the claim wiis filed in due tinie ilepenil, therefore, upon a detei- 

niiuation of tlie date when the credit ivas allowed within the meaning of 

the statutes. Section ";&" of the Reveuue Act of 19'1 (-I" Stat. , 268) contains 

the folloiving provision: 
"That if, upon examination of any returu of income m;ide pursuant to 

the Revenue Act of 1917, ": * a it al&pears th'it an auiount of 
income, war-profits or excess-profits tax has been paid in excess of that piop- 

erlv clue. then, notivithstanding the pr&ivl. ious of section 3228 of the Reviseil 

Statutes, the amount of the excess sh;ill be credited a . ainst any income, war- 

profits or excess-profits tax&, , or installment thereof, when due froui the tax- 

payer under anv other return, and any balance of such excess shall be im- 

mediatelv refunde&l to the taxpayer: Proi i&(& d, That n&i siieh credit or refund 

sh;ill be alloived. or made iifter five years from the date when the return ivas 

due, unless before the expir;it(on of such five years a claiui theref&u is filed 

by the l:ixp;iyer; 
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The applicable portion of section 284(b)1 of the Revenue Act of 1926 
(44 Stat. , 66) follows: 

"No such credit or refund shall be allowed or made after * * * four 
years from the time the tax was paid in the ease of a tax imposed by any 
prior Act, unless before the expiration of such period a claim therefor is 
filed by the taxpayer; 

Under the quoted statutes the respondent was required to file its claiin 
within four years from the date of the allowance of the credit. The petitioner 
asserts that the credit was allowed on February 9, 1926, when the Com- 
inissioner certified the overassessment to the collector. The respondent insists 
that it was when the Commissioner signed the schedule of refunds and credits 
as reported bv the collector. on September 6, 1923. The earlier date is more 
than four years from the filing of the claim, and the later one is within said 
pei'lod. 

The issue thus raised will be resolved by determining what act constituted 
the allowance of. the credit. Proper decision requires an understanding of the 
procedure followed in such cases. 

The record discloses that the practice of the Bureau was in the first instance 
to examine the taxpayer's return and if it disclosed an overassessment to 
prepare for the Commissioner a so-called certificate of overassessment, which 
when certified by the deputy commissioner went to the Commissioner. When 
the Commissioner had accumulated a number of such certificates with respect 
to taxpayers in a single collection district, a form called a schedule of over- 
assessments was prepared, one line on such schedule dealing with each tax- 
payer's account for the taxable year in question. On this schedule was noted 
the overassessment of the taxpayer and blanks were left for further entries 
by the collector of the district. To it was attached a subsidiary schedule, 
called a schedule of refunds and credits, on which the collector should make 
report of his actions pursuant to the schedule of overassessments, and these 
two schedules, together with the individual certificates of overassessment, 
were forwarded to the collector. On the schedule of overassessments were 
certain printed instructions as follows: 

"The several amounts herein noted as reduction of tax liability are hereby 
approved and allowed. 

"You will immediately check the items herein against the accounts of the 
several taxpayers and determine whether the several amounts in which the 
tax liability has been reduced should be abated in whole or in part and make 
such abatement as may be warranted by the condition of the taxpayer's 
account for the year involved. "If any part of the tax is found to be an overpayment, you will examine 
all accounts of the taxpayer for subsequent periods and apply such overpayment 
as a credit against the tax owing (if any) on the taxpayer's account for subse- 
quent periods. (This applies to income, war-profits and excess-profits taxes 
only. ) "The balance (if any) of the overpayment shall be entered in column 12 
and placed upon a schedule of refunds (Form 7777A) and an appropriate 
memorandum made upon the taxpayer's account. 

"You will thereupon complete and certify this schedule and. Schedule 7777A 
and return three copies of each to the Commissioner of Internal Revenue at 
Washington, making the appropriate entries in your accounts, " 

The Commissioner, when he forwarded these papers to the collector, had 
no way of knowing whether the overassessment would bring about an abate- 
ment of taxes theretofore assessed and unpaid, or would result in an overpay- 
ment by the taxpayer. This could only be ascertained by the collector from the 
books and records kept by him. Moreover, after the collector ascertained 
whether an overpayment resulted, he would have to determine from his books 
and records the further question whether such overpayment should be applied as 
a credit on taxes due or, in the absence of any taxes due, ought to be refunded. 

When the collector had completed his investigation and filled. in the informa. - 

tion as to abatement, overpayment, credit, and refund on the schedule of 
a. ssessments, and the subsidiaiy schedule of refunds and credits, he certified 
the correctness of these schedules and returned them, together with the certifi- 
cates of overassessment, to the Bureau in Washington. There the schedule 
and certificate were examined by the deputy commissioner, checked by hiin to 
ascertain whether they were correct, and forwarded by him to the Commis. 
sioner of Internal Revenue for action. On the basis of his deputv's certificata 
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the Co mmissioner would certify the schedule of refunds, thus directing the dis- 
bursing clerk of the Treasury to drai«hecks for refunds shown on the schedule 
a«d checks for the intelest, if any, on such refunds and on credits. 1Jeautin&e 
the amounts shown on the schedule with respect to each taxi&ayer's accoui)t had 
be& ii copied on the certificate of overassessment of that taxpayer, aud when 
checks had been prepared for refunds and interest, if any, the certificate of 
overassessment, together with the checks, were sent to the collector, to be 1&y 

him ma. iled to the taxpayer. The first oflicial notification which the taxpayer 
received as to how his account had been handled with respect to abatement, 
credit, refund, and interest was the certificate oi' overassessment which ac- 
cornpanied the check for the paymerit due him, if any. If there were no pay- 
ment due him he received a certificate of overassessment with the amount oi 
the credit which harl been allowed him noted upon it. It is true that i. his 
certificate of overassessment stated that credit would be given, refund would 
be made, etc. , whereas the credit had already been given and the refund checl- 
accompanied the certificate when it rea&hed the taxpayer, but we do not thi«l- 
this affects the question of the date of allowance. 

One of three dates may possibly be considered the date of the allowance of 
the credit — that on which the Commissioner forwarded the schedule of over- 
assessments to the collector, that on which the collector finishe his calculations 
and entered the amount of the credit in the taxpayer's account, or that oii 
which the Commissioner approved the schedule of credits an&1 refunds. The 
petitioner insists upon the flrst and respondent upon the last as the date of 
allowance of the credit; alternatively the United States says that if the first be 
not the date of the allowance the intermediate one is. 

In Crirar&t Tr«st Uo. v. United States (270 U. S. , 168 [T. D. 8919, C. B. V — 2, 
209J), this court, after adverting to the above-mentioned procedure, said: 

"We can not concur, however, in the view of the Treasury Department that 
the date of the allowance of the claim as intended by the statute is the date 
when the Commissioner first decides that there has been an overassessment 
and sends upon a proper form his decision to the collector of internal reve»ue, 
ivho n&ade tlie collection and keeps the account with the taxpayer 

In the same case it was also said: 
"The Commissioner of Internal Revenue is the final judge in the adminis- 

trative branch of the Government to decide that an overassessment has been 
inade and that a refund or credit should be granted, and when he has ma&le 
that &lecision finally, he has allowed the claini for the refund or credit of the 
taxes paid within tli& meaning of the section. " 

It is conceded that the quoted language applies to the present case, but pe- 
titioner poiiits out that it was use&i in a ease in which only the date of allow- 
ance of a refund was involved. It is urged that as resi&«ts the alloivance of a 
credit it was d&ctwti&; that conceding its correctness wiih respect to tlie &late 
of allowance of a refund, different considerations apply with respect t«a credit. 
The petitioner ar ues that as was stated in the Girard Trust Co. case the last 
significan act done i&y the Commissioner is to authorize the refund, that bei»g 
in fact made by tlie drawing of a check by a clerk and the mailing of a check 
by the collector, ivhere;is in the case of a credit tlie last act of authorization 
is the forwarding of the schedule ot' overassessments to the collector, who 
theii does the mere ministerial act of »&aking the necessary calculations and 
ascertaining and entering the proper amount of the credit onhis books and 
on the schedule of refunds and credits which is to be returned to the Com- 
missioner. Zt insists that ivhen the schedule of refunds and credits is re- 
turned to the ('&&r»missionei he does authorize the draiving of checks for 
refunds, but (loca nothing ivhatcv& r with respect to the credits slu&ivn ou the 
schedule, merely filing it I'or r&ference. There is evidence, however, that flic 
subordinates of ihe Commissioner check the calculations shoivn on the sched- 
ules when they are returned to the Eiurenu; that the deputy commissioner 
c&itifles the corr&ctn&as of the schedule to the C&&n&«iissiouer; anil that the 
oihcial record of the credit is the schedule approved by the Commissioner and 
iiie&l in his oflice. iloreover, the final act so far as the taxpayer is con- 
cerned is the receipt from the c&&ilector of the certificate showing how the 
overassessment has been applied. 

Wiic» he & x«. utes the a& lied»le of &&verassessments tlie ('ommissioner has «o 
l&&ioivie&lge;&s to ivlmt the collector's account ivith the taxpayer shoivs. EI&. 

&in& s not knoiv ivhetlier tlie overassessment vill b&. entirely used up in ail, 'll&- 

»&e«ts, or ii hetl&er, if an ovei payme»t is shoivu, it ivill have to be apportin»c&i 
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partly as a credit and partly as a. refund. It is true that the Commissioner's 
directions to the collector are that the latter. shall examine the accounts and 
make the proper allocations, and it is true that, the collector's action in so 
doing is ministerial. But after that clerical work is performed the practice 
requires the return to the Commissioner of a statement or schedule of the 
allocations, the approval of that schedule by him, and the mailing of the 
certificate of overassessment, executed on his behalf, to the taxpayer. There 
is nothing in the record to indicate that the Commissioner might not order 
corrections to be made in the accounts of the taxpayer prior to the mailing of 
this certificate. The proofs do not disclose that he has not in practice done so. 
As the sole discretion and authority' to allow a credit rests with the Com- 
missioner, we think that, in the light of the procedure above outlined, his 
approval of the schedule of credits and refunds must be taken to be the final 
exercise of that discretion and the allowance of the credit. This construction 
ot' the Act brings about uniformity in administration, as it makes the allowance 
of credits and refunds simultaneous. 

It results that even though the second claim for refund filed by the respond- 
ent be treated not as an amendment ot' its original claim of 1928, but as 
a new and independent claim, it was filed within four y'ears of the yayment 
of the tax, since that pavment must be taken to have occurred on the date of 
the allowance of the credit by the Commissioner's signature approving the 
schedule of refunds and credits. Such approval was gdven as respects the 
credit to respondent on September 6, 1928, which was within four years of 
the date of the filing of the second claim. 

The views herein expressed make it unnecessary to decide whether the 
later claim may properly be considered an amendment of the original claim 
for refund. 

The judgment of the Court of Claims is afiirmed. 

A. RTICLE 1805: Limitations upon the crediting 
and refunding of taxes paid. 

X-18 — 4997 
Ct. D. 808 

INCOME TAX — REVENUE ACT OY 1926 — DECISION OP COURT. 

SUIT — JURIsDIOTIDN — APPEAL To BDARD oF TAx APPEALs. 

Where the Commissioner has mailed to a taxpayer a notice of 
deficiency under subdivision "A" of section 274 of the Revenue Act 
of. 1926 and the taxpayer after the enactment of that A. ct files 
a petition with the Board of Tax Appeals, which thereafter, upon 
stipulation of the parties, enters an order of final determination, 
section 284(d) of that Act bars a suit to recover any part of the 
tax paid for the taxable year in respect of which the Commis- 
sioner determined the deficiency, even though it was assessed by 
reason of a provision of a Revenue Act that was declared uncon- 
stitutional by a decision of the Supreme Court rendered after the 
Board's order and the appeal to the Board was on an issue entirelv 
unrelated to the question of constitutionality decided by the court. 

COURT oF CLAIMs OI' THE UNITED STATEs. No. K — 482. 

The Baal'ere Reserve &fe Go. v. The United States, 

[December 1, 1980d 

OPINION. 

WILLIAMs, Judge, delivered the opinion of the court. 
The plaintiff brings this suit to recover $19, 474. 58, income taxes paid for 

the year 1928, together with interest thereon. 
The averments in plaintiff's petition, material to the issue raised by the 

demurrer, are substantially as follows: 
That said company is and at all times since the enactment of the Revenue 

Act of 1921 (42 Stat. , 227), approved November 28, 1921, has been a life 
insurance company within the meaning of that Act— 
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24&. (a) That in the case of a life in. urance company the term 'net 
iricome ' means the gross i»&»me less— "(1) The iimount of inter&sr received during the taxable rear which under 
paragraph (4) of subdivision (b) of section 218 is exempt from taxation llllder 
this title; " (2) An amount equal to the &-aces&» if a»v, over the deiluction specified 
in paragraph (1) of this sub&livision, of 4 per centum of the r»ean of the 
reserve funds required l&y laiv aml held at the beginning and end of the 
taxable year, plus (in case of life insurance companies issuing policies cover- 
ing life, health, and accident insurance combined in one policy issued on the 
weekly premium payment plan, continuing for life and not s»bject to c;, n- 
« lhition) 4 per centum of the mean of such reserve funds (not require&1 by 
law) held at the beginning and end of the taxable year, as the Commissioner 
finds to be necessary for the protection of the holders of such policies only;" 
and under the interpretation given to the said Act by the Commissioner of 
Internal Revenue, aud the application thereof as so interpreted, this company 
was assessed on a total net income of 8210, 478. 17 for the year 1928, the tax oii 
ivhi& h amount at the rate of 12rts per cent amounted to the sum of $27, 484. 77. 

That included in an&i treated as a part of the company's gross income for 
the year 1928 ivas the interest received by it from its tax-exempt securities. 
ivhich amounted to &:417, 605. 46. 

That tlie mean resei ve of the companv's funds for the year 1028 was 
$11, 248, 641. 88, 4 per cent of which sum was 8449, 945. 66. 

That in accord&i»ce with the provisions of said Act, and the interpretation 
given thereto by the Commissioner of Internal Revenue, there vvas added to 
and treated as a part of the compa»y's gross income, the income received liy 
it from its tax-exe»ipt securities. 

That there was paid hy the co»ipauy to the United States on its ordginal 
assessment for the year 1028 the a gregate surr& of Y2'&, 821. 52, as follows: 

;Liar. 12, '302-L $ &, 705. 88 
June 18, I, ')2&4 '&, 705. 88 
Sept. 18 1024 5, 705. 8S 
Dec. 15, 1024 o, 705. 88 

That su!&scque»t tliereto tlie &'ommissio»er of I»ter»al Revenue adjusted 
the said i&as&same&it to the extent tliat tl&ere iv is a&lded to the ah&&ve ass&ss- 
ment the sum of 82&, 858. 06, which ivas paid hy the couipany to the defendant 
April, 192S, making the total tax paid l&y the company to the defendant 
$25, 180, 48. 

That on the 4th diiy of, Tune, 1028, tire Supreme Court of the 1. »ited States 
in a decision renrlered by it iii an action between the X&:&tional Life Insurance 
Co. aud the United States held that under section 245(a)" of the Revenue Act 
of. 1021, a life iusura»cc co»ip;iny ivas entitled to deduct from its gross inconie 
4 per cerit of the mean of its reserve, whereas under said section, as &. on- 
strued by the Com»iissioner of Internal Revenue, the liability of this and 
other insurance companies similarly situated, 4 per cent of the mean of the 
reserve funds held by this company were diminished by said construction 
to the extent of the interest received by it on its tax-exempt securities, tlius 
&;iii. ing an assessment to be miide against it for the vear 1928 in the total 
anu&u»t of $25, 180. 48. 

That tlie C&&»&missioner of I»ternai Iteveiiue on November 1, 1926. niade a 
deflci&»& y»ss&. ssi»e»t of . ~4, 618. 2&5& agaiust the c»rnpauy, which deficiency assess- 
ment related solely to the rental v;ilue of an office building &vhich the company 
was erecting ilui i» ~ the year 1028; that the coinpany contested the correctness 
of the said rlefici«»cy assessment aud appeale&1 to the United State. ; Board of 
Tax Appeals; tliat rlie clmirnmn of the defendaut's special advisory committee 
of the Bureau of internal Revenue agreed that the sole question at issue on 
the said appeal was "the deduction of taxes and other expenses with respect 
to»eal estate owned by the company and the inclusion in income of the rental 
value of the spiice occupied "; that the cont. ntions of the comp»»v were 
stipulated to be correct by the defendant's Commissioner of Interual Revenue, 
and on or about 3L&irch 7, 1928, a stipulation was signed by the defendant's 
Commissiouer of Internal Revemie and the companv and filed with thc U»ite&) 
States Boaril of Tax Appeals, in which stipulation it was agreed that the 
correct deficiency;is cssrnent vvas 81, 02!&. 78 with interest, &vhich as-e. sme»t 
iviis ou iucome dcrivcil solely from the reut il ou tlie said oflice buil&lin'; th:it 
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the United States Board of Tax Appeals entered an order of record deter 
mining the deficiency assessment as so stipulated; that there was never a 
trial or hearing of any character before the United States Board of Tax 
Appeals, and the said appeal before the Board of Tax Appeals had nothing 
ivhatever to do with any issue relating to a tax or assessment on tax-exempt 
securities; that it' the defendant's Commissioner of Internal Revenue llad 
taken the same positi. on before the company took the appeal to the Board 
of Tax Appeals which he took after the appeal was filed there would have 
been no dispute and therefore no appeal to the Board of Tax Appeals, and 
the company's claim for refund would have been allowed by the Commissioner 
of Internal Revenue under the decision of the Supreme Court in the National 
Life Insurance Co. case. 

That subsequent to the decision of the Supreme Court in the said National 
Life Insurance Co. case, on, to wit, August 10, 1928, the defendant requested the 
company to sign an agreement closing its claim for the year 1928; that the 
company refused to sign the said agreement. 

That on June 12, 1928, the company filed a petition with the defendant for 
refund of taxes in the sum of $19, 474. 58, which claim was made up as follows: 
Three-fourths of the 'regular tax paid June, September, and December, 1924, 
which amounts to $17, 115. 62; additional tax paid April, 1928, $2, 858. 96; total. 
$j 9, 474. 58. 

That on September ll, 1928, the defendant's Commissioner of Internal Reve- 
nue rejected the company's said claim for refund, for the reason that "under 
the provisions of the Revenue Act of 1926, the Coimnissioner of Internal Reve. 
nue is prohibited from reconsideration of a case which has been closed upon 
order of the United States Board of Tax Appeals. " 

No part of the sum of $19, 474. 58 paid to the defendant as aforesaid, has been 
repaid to the company, and the whole of said sum, with interest from date each 
payment was made, remains due and owing. 

That on August 16, 1929, the Commissioner of Internal Revenue, by letter, 
declined to reconsider the previous action of the defendant on petition of the 
company for said refund. 

That there is due the plaintiff the sum of $19, 474. 58, for which it prays 
judgment. 

The defendant denmrs to the petition on the ground that the facts set forth 
therein do not constitute a cause of action against the United States, and that 
this court is without jurisdiction to hear and determine the suit. 

The defendant contends that plaintiff's right to bring this suit is barred by 
the p'rovisions of the Revenue Act of 1926, the pertinent sections of which are 
as follows: 

"Szo. 284. (d) (44 Stat. , 67. ) If the Commissioner has mailed to the tax- 
payer a notice of deficiency under subdivision (a) of section 274 and if the 
taxpayer after the enactment of this Act files a petition with the Board of Tax 
Appeals within the time prescribed in such subdivision, no credit or refund in 
respect of the tax for the ta~able vear in respect of which the Commissioner 
has determined the deficiency shall be allowed or made and no suit by the tax- 
payer for the recovery of any part of such tax shall be instituted in any court 
(with certain exceptions not here present). 

"Szc. 1008. (a) (44 Stat. , 110. ) The Circuit Courts of Appeals and the Court 
of Appeals of the District of Columbia shall have exclusive jurisdiction to 
review the decisions of the Board (except as provided in section 289 of the 
Judicial Code, as amended); and the judgment of any-such court shall be Anal 
except that it shall be subject, to review by the Supreme Court of the United 
States upon certiorari, in the manner provided in section 240 of the Judicial 
Code, as amended. 

"(b) Upon such review, such courts shall have power to aifirm or, if the deci- 
sion of the Board is not in accordance with law, to modify or to reverse the 
decision of the Board, with or without remanding the case for a rehearing, as 
justice may require. " 

The pertinent provisions of section 1005 (44 Stat. , 110), relative to the date 
on which the Board's decision becomes final, read as follows: 

"(a) The decision of the Board shall become final— 
"(1) Upon the expiration of the time allowed for filing a petition for review 

if no such petition has been duly filed within such time; 
It is the position of the defendant that the plaintift having, after the enact 

ment of the Revenue Act of 1926, and pursuant to the provisions thereof, filcd 
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appeal with the Board of Tax Appeals as to a deficien&r in tax assert&-d by 
the Coi»missioner of Internal Reve»ue for the calendar year 1!»':, is precluded, 
umlcr the provisions of section 284(d) of the snivel A&t. after the decisiou of 
the said Boai&1 has become final, from liringing this suit and that the court is 
without jurisdiction to hear and determine the same. 

The plaintiff in support of the sufiicien«y of its petition herein contends that 
section 245(a) of the Revenue Act of 1921, under the provisions of which the 
tax&is in question &vere assessed, having been declared liy the Supreme Court 
to be unconstitutional to the extent that it authorized nn assessment against 
life insurance companies on the income fro»i their tax-exempt securities, the 
assessment aml collection of the taxes plaintiff seeks to recover were uull and 
void, It is urged that there was no law uuder which the tax in question could 
be imposed and that the acts of the Commissioner of Internal Revenue in deter- 
mini»g, assessing, and collecting the tax were null and void; that the filing 
by the plaintiff of its petition ivith the Board ot Tax Appeals does not preclude 
it from sning for the recovery of taxes assessed and collected under an uncon- 
stitutional law. 

The plaintiff further contends that its appeal to the Board of Tax Appeals 
was on an issue entirely unrelated to the question of the constitutionality of 
section 245(a) of the Revenue Act of 1921, and that it has not had its dav 
in court (the Boai'&1 of Tax Appeals not being a court), to litigate its right 
to recover the tax taken from it by the defendant under an unconstitutional 
Act of Congress. The plaintiff urges that to hold it precluded from bringing 
its suit because of the fili of its appeal with the Board of Tax Appeals on 
a matter entirely distinct from the question in issue in this case would be 
denying the plaintiff its day in court and taking its money without the due 
process of law guaranteed by the fifth amendment to the Constitution. 

When the plaintiff received the letter from the Commissioner of Internal 
Revenue assertin a deficiency assessment againsr it for the year 1928, the 
statutes afforded it tivo methods of procedure by which the correctness of the 
Commissioner's determination as to the deficiency, and all other questions in 
relation to the plaintiff's tax liability for the y& sr could be fully adjudicated 
and determined. (1) It could pay the deficieiicy assessnient, file a proper claim 
for refund, and i»stitute a suit in this court, or the disti ict court of the United 
States, for the recovery of the amount of the deficiency anil also of. any part 
or all of the taxes paid for the year, or (2) it could refuse to pay the amoimt 
of the deficiency assessment and file an appeal v ith the Boar&1 of Tax Appeals, 
by which Board the validity of the deficiency assessment could be determined, 
together with any other claiins it cared to assert as to the overpayment of its 
taxes for the year involved. 

Either method of proce&lure the plaintiff might choose ivoul&1 afford it a forum 
in which every &iiiestion in connection ivith its tax liability for the year could 
be judicially determined. Fither method afforded the plaintiff its day in court. 

Subdivision (e) of section 284 of the Revenue Act of 1926 provides: 
"If the Board finds that there is no deficiency and further finds that the 

taxpayer has made iiii overpayment of tax i» respe&t of the taxable year in 
respect of which the Commissionei determi»ed t)ie &leficie»cy, the Board st&all 
h;ive jurisdiction to determine tlie amount ot such overpayment, an&1 such 
amount shall, when the decision of tlie R&&sr&1 has bee&&me final, he credited 
oi refunded to the taxpayer as provided iii subdivision (a). " 

Under this provision of the statut& s, the Board of Tax Appeals is vested 
with full authority, wl&en;& case has bee» brought before il. on appeal from 
a &teficiencp ass&, smeiit by the & omniissioner, to decide all questions, both as 
to deficiencies and overpayments, tlnit can arise between a taxpayer and the 
Government i» relation to the tax liability for the vear or years in question, 
(Ot&io Steel I&o«»d&y Co. v. U&iited &&:tet& a, G9 C. 1'ls, 1:&8. ) 

Under the 1!&"4 Revenue Act »o direct judicial review of proceedings before 
the Board of Tax Al&peals was provided, botli the taxpayer and the Govern- 
ment, however, having the right to test the correctness of the Board's action 
in any court of competent jurisdiction. This procedure ivas changed in tlie 
192G Revenue Act and a direct judicial review oi the Board's decision was 
substituted, and the Board's jurisdiction was enlarged to enable it to co». ider. 

deficiencies beyond those shown iii the Commissioner's iinti& e, if tlie Coni- 
inissioner made such a claim al or before the hearing, section 274(e). &&»&1 

also t&& deter&nine that the taxi&ayer»ot only did not owe the tax but ha&1 

overpaid, sectio~ 284(e). 
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Having thus enlarged the jurisdiction of the Board and provided for a 
review of its proceedings by the Circuit Court of Appeals and the Circuit 
Court of the District of Columbia, and of the Supreme Court upon certiorari, 
the 1926 Revenue Act in section 284(d), in respect to those cases where the 
taxpayer after receipt of a deficiency notice under subdiviaion 274(a), files 
an appeal with the Board of Tax Appeals, makes the decision of the Board 
conclusive and final, and provides that no credit or refund in respect of the 
tax for the year in which the Commissioner has determined the deficiency 
shall be allowed or made, and no suit by the taxpayer for the recovery of 
any part of such tax shall be instituted in any court. 

The plaintiff in this case elected, upon the receipt of the deficiency assess- 
ment notice, to take its controversy with the Commissioner of Internal 
Revenue as to its tax liability for the vear 1926 to the Board of Tax Appeals. 
This Board, with the right of a judicial review of its decision, granted by 
the statutes, afforded the plaintiff a forum with full authority and juris- 
diction in which it could have a judicial determination as to every question 
involved in its tax liability for the year in question. (OM Colontt Trust Co. 
ct aL v. Contmisstener of Internal Revenue, 279 U. S. , 716 [Ct. D. 80, C. B. VIII — 2, 
222]; Itindtett et ak v. Heiner, 88 FecL (2d), 489 [Ct. D. 156, C. B. IX — 1 856], ) 
The fact that the precise question presented here was not considered and deter- 
mined by the Board is not material. The plaintiff had the undoubted right by 
proper allegations in its petition to set up its claim for an overpayment before 
the Board and to raise the question of the validity of any part of its taxes before 
the Board and carry such question on to the courts had it seen fit to do so. 
Not, having a. vailed itself of the opportunity to litigate its right to a refund 
of the taxes assessed against it under section 245(a) of the Revenue Act 
of 1921, in the forum of its own selection, which had ample authority to deter- 
mine the same, it can not be heard to say it has been denied its day in court. 

Section 1000, Title X, of the Revenue Act of 1926, amending section 907(a), 
Title IX, of the Revenue Act of 1924, provides that notice and opportunity 
to be heard shall be given by the Board to the taxpayer and the Commis- 
sioner and that a decision shall be made as quickly as practicable. The same 
section, amending section 906(d) of the Revenue Act of 1924, provides that 
the "decision of' the Board shall be held to be rendered upon the date that an 
order specifying the amount of the deficiency is entered in the records of the 
Board. " The Board rendered its decision in this case and entered the neces- 
sary order specifying the amount of the deficiency. All that the law reqmres 
is that the Board shall give the taxpayer a notice and an opportunity to be 
heard. A trial or hearing is not compulsory. 

It is not alleged or shown in this case that the plaintiff was not afforded 
an opportunity to be heard. The signing and filing with the Board of a stip 
ulation agreeing to the amount of the deficiency is, in all respects, the equiva- 
lent of a hearing, and the entry by the Board upon such stipulation of its deci- 
sion satisfies the requirements of the statute. Moreover, we fail to find in the 
statute any requirement, when all of the matters in controversy have been 
agreed to by stipulation, that the Board is required to have a trial or a hearing 
in the case. 

The plaintiff in the instant case sought, in Bankers Reserve Life Co. v. 
United Htates, No. K — 408, decided by this court tune 16, 1980 [Ct. D. 209, 
C. B. IX-2, 257], to maintain suit for the recovery, for the year 1924, of 
identical taxes with those here involved, despite the fact that it had entered 
into an agreement in writing with the Commissioner, with the approval of 
the Secretary of the Treasury, under the provisions of section 1106(b) of the 
Revenue Act of 1926, which section provides that if after a determination and 
assesstnent in any case the taxpayer has paid in whole any tax based on such 
determinaiion and assessment, and an agreement is made in writing between 
the taxpayer and the Commissioner, with the approval of the Secretary of the 
Treasury, that such determination and assessment shall be final and conclu- 
sive (except upon a shying of fraud, malfeasance, or misrepresentation of fact 
materially aftecting the determination and assessment thus made), the case 
shall not be reopened, or the determination and assessment modified by any 
ofilcer, employee, or agent of the United States, and no suit, action, or pro- 
ceeding to annul, modify, or set aside such determination or assessment shall 
be entertained by any court of the United States. 

It was there contended that the decision of the Supreme Court in National 
I ife Insurance Co. , supra, holding section 245(a)2 of the Revenue Act of 1921 
unconstitutional, nullified section 1106(b) of the Revenue Act of 1926, in- 
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volving final s«ttlement agr&eme!!ts between the Commissioner and taxpayers; 
and that si»ce said a«etio!& 24:&(a)2 was unconstitutional, there w!s no laiv in 
existence which authorizecl the assessment of the tax, and since there was no 
law under which the tax could be imposed, the money paid by it was not iu 
legal contemplation a tax, the agreement signed by the taxpayer and the Com- 
missioner, with the approval of the Secretary of the Treasury, was never 
binding in so far as it relatecl to payments made of a tax comput«d under 
section 245(a) of the 1921 Act. 

The court, holcliug plaintift could not maintain its . uit, said: 
"We think it is plain, in vi&'w of the agreement entered into between the 

plaintiff aml the Commissioner with the approval of the Secretary of the 
Treasury, that under this section this court is without jurisdiction to entertain 
this suit. The suit is brought for the express purpose of setting aside the 
&leterminatiou a»el assessment by the Commissioner. ancl to recover the amount 
paid as tax anil h»«rest for the calenclar y«ar 1924. This is prohibited by 
the positive provisions of section 1106(b) and this court has no authority to 
ignore the provisio!!, of that section. Congress has authority to prescribe 
the conditions upon which the I. nited States may be sued. It 1!as done so in 
language that is too clear to aclmit of doubt au&1 under the well-established 
principle that. one who institutes a suit against the I. uited States must bring 
the case within the authority of some A. ct of Co!!gress, or the court can not 
exercise jurisclictiou over it, plaintiff is precluded from miiintaining this action. 
(Aet»«Life I»sa&&&ace Uo. v. E&&ton„decide&1 by the court for the district of 
Connecticut on April 9, 1930 [Ct, D, 178, C. B. IX — 1, 24o1. ) There is no show- 
ing of frauil, malfeasance, or misrepresentation of fact materially affecting 
the determination or assessment made in this case, and the plaintiff is in no 
different situation than it would be if the suit !vere barred by the statute of 
li!nitation. In such a ca. e the illegality of the assessment a»el collection woulcl 
be of no assistance to plaintiff. " 

It is manifest from the reporis of committees of the Senate ancl the Hou. i of 
Representaiiv«. upou the amendnrents carrie&1 in the Revenue Act of 1926, to 
the Revenue Act of 1924, in reference to the enlarged jurisdiction aud change 
in the proceclure before the Board of Tax Appeals, that it was the purpose of 
Cougress not only to provide for a judicial review of the decisions of the Board 
but to make such decisions final and conclusive both as to the Governmeut 
and the taxpayer. 

The report of the Committee on Finance of the Senate, Sixty-ninth Congress, 
first session, s!ys: 

it is accorclingly proposed in section 284(d) of the bill that the 
taxpayer's ri 'ht to claim aud sue for a refuud shall be barred only if he takes 
the case to the Board, thus preserving to him the option of paying the tax 
and then proceeding before the Department and the courts to recover &!ny 
excess payme»ts by a claim or suit for refund. 

"But if he does elect to file a petition with the Board his entire tax lia- 
bility for the year in question (except in case of fraud) is finally and com- 
pletely settled bv the decision of the Board when it has become Qual 
The duty of the Commissioner to assess the deficiency thus determined is 
nl'lad»tory, an&1 no matter how meritorious a claim for abatement of the assess 
ment or for refund he can not entertain it, nor can suit be maintained against 
the United States or the collector. Finality is the end sought to be attainecl 
by these provisions of the bill 

Section 284(cl) gives effect to the intent of (. 'im ress to attain finality to 
proceedin s instituted before the Board of Tax Appeals by barring the right 
of a taxpayer who takes his case there to bring suit for refund of any part 
ot the taxes paicl for the year for which the appeal is taken to the Board. 

The decision of the Supreme Court in National Life Insurauce case, holding 
unconstitutional the statute under vvhich the taxes in question were assessed 
anil collected, in no way affects the validity of section 284(d), which in plain 
and nnequivocal language bars the plaintiff from bringin ' this suit. (Banl. ere 
Reae&ve Life Co. v. Unite&I States, supra. ) 

The court is without jurisdiction to hear and determine the case, and the!e- 
fore the defendant's demurrer to the petition is sustained i!ud the petitiou is 
&haul lanai I. 

It is so ordered, 
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TITLE X. — BOARD OF TAX APPEALS. 

SECTION 2009. — VENUE. 

INCOME TAX — REVENUE ACT OF 1926 — DECISION OF SUPREME COURT. 

VENUE — JUBIsDIcTION — REVIEw OF BoABD's DEcISICN. 

Under section 1002(d) of the Revenue Act of 1926 the right 
of choice of venue, by agreement between the Commissioner and 
the taxpayer, for review of a decision of the Board of Tax Appeals 
is restricted, without the consent of the court, to the Court of 
Appeals of the District of Columbia and the circuit court of appeals 
for the circuit which could have entertained the petition for 
review under subdivision (a), (b), or (e) of that section. 

SIIPBEME COURT QF TIIE UNITED STATEs. No. 549. — OcTOBEB TERM, 1960. 

Nash;Breyer Motor Co. , fornierty Troy 3Iotor Sakes Co. , IIettttoaer, v. DafItit 

BIIrnet, CDNIIIItsstofter of DIterea/ RetIeIIMe. 

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[May 18, 1%1. ] 
Mr. Justice SToNr. delivered the opinion of the court. 
Petitioner, a Delaware corporation having its principal office in California, 

filed Federal income and profits tax returns for its fiscal years 1920 and 1921 
with the collector of internal revenue for its district in that State. Follow- 
ing a decision of the Board of Tax Appeals which upheld respondent's deter- 
mination of tax deficiencies agarust petitioner for both years (14 B. T. A. , 546), 
petitioner and respondent entered into an agreement, stated to be pursuant to 
section 1002' of the Revenue Act of 1926 (44 Stat. , 110), that the decision of 
the Board might be reviewed by the Court of Appeals for the Second Circuit. 
The petitioner for review m that court recited that the parties had so agreed. 

The court of appeals, of its own motion, dismissed the petition for lack of 
jurisdiction (42 F, (2d), 192), on the authority of jjfassaohesetts Eire cf jfarine 
Iws. Co. v. Cmem&stoner (42 F, (2d), 189), in which it had held that section 
1002(d) permits the parties to choose only between the Court of Appeals of 
the District of Columbia and the court of appeals for any circuit in which there 
is some ground for saying that venue might lie under subdivisions (a), (b), or 
(c). This court granted certiorari (282 U. S. . 865) January 5, 1931, the Govern- 
ment acquiescing because of the importance of the question and the confiict of 
the decision below with one of the Court of Appeals for the First Circuit, where, 

* The Revenue Act of 192B reads in part: 
"SEC. 1001. (a) The decision of the Board [of Tax Appeals] * * "' may be re- 

viewed. by a circuit court of appeals, or the Court of Appeals of the District of Colum- 
bia, 

VENUE. 

"SEC. 1002. Such decision may be reviewed- 
"(a) In the case of an individual, by the circuit court of appeals for the circuit whereof 

he is an fnIIabitaat, or if not an inbabItant of any circuit, tlien by the Court of Appeals of 
the District of Columbia. 

"(b) In the case of a person (other than an individual), except as provided in sub 
division (c), by the circuit court of appeals for the circuit in which is located. the odice 
of the collector to whom such person made the return, or in case such person made no 
return, then by the Court of Appeals of the District of Columbia. "(c) In the ease of a corporation which had no principal place of business or principal 
o(Kce or agency in the United States, then by the Court of Appeals of the District of 
Columbia. 

"(d) In the case of an agreement between the Commissioner and Sbe taxpayer, thea 
by tbe circuit court of appeals for the circuit, or the Court of Appeals of the District st 
Columbia, as stipulated iu such agreement. 

JURISDICTION. '" SEc. 1009. (a) The Circuit Courts of Appeals aud the Court of Appeals of the Dis. 
trict of Columbia shall have exclusive jurisdiction to review the decisions of tbe 
Board, 



however, the point was neither discussed (Sinimoiis Uo. v. Colliini 8101&el', 88 
(2d), 7'&l nor raised iu the petition for certiorari, which was denied (280 (. ". S. , 588). ' 

Petitioner contends that under (d) the parties may stipulate for review in 
any circuit court of appeals. In vieiv of the rule of the statutes that venue of 
the Federal courts generally turris upon the geographical location of the parties 
and is never within their exclusive control, it would require plain language 
in this statute io support an unlimited choice. But the words of (d) —" the 
circuit court of appeals for the circuit "— seem to refer, not to the court of 
appeals for any circuit, but to some particular circuit court of appeals previ- 
ously described, necessarily that oiie ivhich could have entertained the petition, 
under (a), (b), or (c), in the absence of an agreement under (d). Only such 
a construction comports with the statement of the House Committee on Ways 
and Means, that the provisioiis now iii section 1002 ""'- * * prevent undue 
burden upon those circuits embracing States in which a vast number of cor- 
porations are organized. " (House reports, Sixty-ninth Congress, first session, 
volume 1, Report No. 1, page 10. ) An unlimited choice might overburden a 
circuit court of appeals, whose docket was already overcrowded, with petitions 
for review with respect to ivhich it could have had no venue under the other 
subdivisions of section 1002. 

The Senate Conimittec on Finance, in proposin ~ the addition of (d) to sec- 
tion 1002, stated that the purpose ivan to permit partie: " ' s * to stipulate 
the court to which the review will be taken, in order that any doubt as to the 
proper court may be removed * s '. " (Senate reports, Sixty-ninth Con- 

ress, iirst session, volume 1, Report No. 52, page 80. ) See also, to the same 
eiTect, the conference report in House reports, supra (Report No. 850, page 54). 
Whatever solution (il) may afford for the difficulties in those cases when 
doubts arise as to the proper circuit for review under (a), (b), or (c), here 
petitioner had its principal oflice in California and filed its return there, so that 
under (b) the venue could properly be laid only in the Court of Appeals for 
the Ninth Circuit. Hence the parties' right of choice by stipulation under (d) 
was restricted to that court or the Court of Appeals of the District of Columbia. 

Section 1008(a) confers jurisdiction to review decisions of the Board of 
Tax Appeals' on circuit courts of appeals and the Court of Appeals of the 
District of Columbia. Section 1002 is entitled "Venue. " Even if the effect 
of this distinction is to define venue but not to restrict the jurisdiction of the 
court below, it was not bound to exercise jurisdiction in the face of (d), which 
authorized the parties to control the venue only by stipulation conforming to 
its terms. (See Xai(Saa City Ry. Uo. v. Uiiited Btates, 282 U. S. , 71), decided 
February 24, 1081. ) The restriction on the power of the parties to stipulate 
as to venue would be meaningless if they could waive it without the consent 
of the lourt. 

Affirmed. 

TITLE XI. — ( ENERAL ADMINISTRATIVE PROVISIONS. 

SECTION 1118. — LIMITATIONS UPON SUITS AND 
PROCEEDINGS BY THE TAXPAYER, 

ARTIGLE 1851: Suits for recovei v of t;ixes errone- 
ously collected. 

FEDERAL TAXES — DECISION OF COURT. 

X-o-4896 
Ct. D. O68 

SUIT — JUnisnicrioN — CLAIM FoR REFIlxn. 
A court is ivithout jurisdiction of a suit for the recovery of a tax 

allege(l to have been illegally collecteil where no claim for refund 
of the tax has been filed with the Commissioner. 

"- The Court of Appeals for tiie Second Circuit (ias twice assumed jurisdiction in cases 
like the present one, without discussion. (Oreylocr Afoot(s v. Comm(ssioner, 31 I~'. (2dl. 
955 [Ct. D. 98, C. B. VIII — 2, 253]; Foioler v. Comm(ss(oner, 42 F. (2d), 837. ) In the 
iaitcc insc, certiorari was denied, but review was not sought on the questioii of vennc. 
(282 ll s„897, January 12, 1931. ) The only other case discussing the question accord~ 
wilh thc present. (8'priny Canyon i'oal Co. v. Conindssionm, 38 I'. (g2d), 784 (C. C. A. 8). l 
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CouRT oF CIAIMs oF THE UNITEO STATE$. No. K — 514. 

The I'aeipo 3futual Life Insurance Co. of CaHfornia v. The United aiatee. 

[December 1, 1930. ] 

OPINION. 

WHALEv, Judge, delivered the opinion of the court. 
The plaintii'f in this action is seeking the recovery of income taxes assessed 

and collected under the provisious of the Revenue Act of 1921 for the calen- 
dar years of 1921 and. 1922, aggregating the sum of $3?, 969. 63, together with 
interest on $17, 685. 07 from December 6, 1922, and on $20434. 61 from December 
5, 1923. 

The petition was filed December 8, 1929, and the jurisdiction of this court 
is invoked under the provision of paragraph twentieth of section 24 of the 
Judicial Code, as amended, reenacted by section 1122(c) of the Revenue Act 
of 1926, it being alleged (paragraph II) that the taxes here sought to be 
recovered were " erroneously or Qlegally assessed and collected under the 
internal revenue la. ws, the collector of internal revenue bv whom such taxes 
were collected not being in ofiice as collector of internal revenue at this tirae. " 
The petition further discloses (paragraph III) that its final return for the 
calendar year 1921 was filed June 7, 1922, the amount of the taxes shown 
thereon and assessed by the Commissioner of Internal Revenue being $104, - 
556. 99, which tax was duly paid by plaintiff in four installments, the last of 
which was on December 6, 1922, and its final return for the calendar year 
1922 was filed on June 9, 1923, the amount of tax shown thereon and assessed 
by the Commissioner of Internal Revenue beiug $153, 121. 30, which tax was 
duly paid by plaintiff in four equal installments of $39, 530. 32, the last, of 
which was on December 5, 1923. 

The petition shows no claim for refund was ever filed by plaintii'f covering 
either of said years and that this action was brought on December 3, 1929, 
more than five years after the payment of taxes for the calendar years 1921 
and 1922, respectively. As the basis of the recovery here sought, piaintiif 
relies upon the decision of the Supreme Court of the United States in the 
case of the National Life Insurance Co. v. United States (277 U. S. , 503 [T. D. 
4206, C. B. VII — 2, 296] ), wherein that court held that life insurance companies 
werc entitled under the provisions of section 245(a)2 of the Revenue Act of 
1921 to deduct the full 4 per cent of the mean of their reserve funds required 
to be maintained by law, and that in so far as said section attempted to 
Iliminish said 4 per cent by the amount of tax-exempt interest received during 
the tax year, said section was unconstitutional and void. 

The defendant has interposed a demurrer which raises the question of 
jurisdiction of this court. 

It is apparent from an examination of paragraph twentieth of section 24 
of the Judicial Code, as amended, and reenacted by section 1122(c) of the 
Revenue Act of 1926, that this section applies only to the district courts and 
has no application to the jurisdiction of this court. Before the amendment 
(Act of February 24, 1925), suits could only be brought for the erroneous or 
illegal collection of taxes by the collector of internal revenue while he was 
in oifice, and the courts have repeatedly held that it was a personal action. 
(Smietanka v. Indiana Steel Co. , 257 U. S. , 1 [Ct. D. 17, C. B. 5, 251]. ) . Suits 
could not be brought against the United States in the district courts where 
it was alleged that the collector of internal revenue had erroneously or 
illegally assessed or collected taxes. Of course, no suit could be maintained 
in the Court of Claims against . the collector. This court has only 'jurisdic- 
tion of cases where the Government is defendant. The object of this amend- 
ment was to give the district courts concurrent jurisdiction with the Court 
of Claims to try cases against the United States where taxes had been errone- 
ously or illegallv assessed or collected by the collector, after he had ceased 
to be the collector at the time the suit was instituted, However, vre only 
refer to this point because this issue has been raised. We do not lay par- 
ticular stress on it. The main point on which this case must devolve, and 
the controlling pmnt in the case, is that no claim for refund was ever filed 
with the Commissioner of Internal Revenue. There is no allegation in the 
complaint that a claim for refund was ever filed. It has been repeatedly 
held by the courts that in order to give jurisdiction it is essential that a claim 
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for refund shall have been filed, and the omission of an allegation that a 
claim has been made is fatal. (Dani» v. United States, 67 C. Cls. , 648, and 
cases cited. ) It is apparent from an examination of the petition that no 
claim for refund was filed, and the bar of the statute of limitations having 
fallen no claim can be filed. The court has no jurisdiction. The demurrer 
is sustained and the petition dismissed. It is so ordered. 

ARTIOLE 13orl: Suits for recovery of taxes errone- 
ously collected. 

X-13-4998 
Ct. D. 304 

FEDERAL TAXES — REVENUE ACT OF 1926 — DECISION OF COURT. 

SUIT — CLAIM FOR REFUND. 

Section 8226 of the Revised Statutes as amended by section 
1118(a) of the Revenue Act of 1926 requires a claim for refund 
or credit to be filed with the Commissioner as a condition precedent 
to the bringing of a suit for the recovery of an internal revenue 
tax alleged to have been illegally assessed or collected and the 
statement of a claim in such a suit does not set forth a cause of 
action if it fails to allege the filing of a claim for refund or credit 
as required by that section. 

DIRTRIOT CDURT DF THE UNITED STATEs FoR THE IVESTERN DISTRIGT oF 
PENNSYLVANIA. 

Wtn. J. Eriday d Co. , Inc. , a Corporation, petitioner, v. The United States 
of An&evica. 

[Februa& y 2, 1931. ] 

OPIA ION. 

MOVICAR, J. : This is an action to recover part of' an overpayment of taxes 
by plaintiff, taxpayer, to defendant. The case is before us on defendant's 
demurrer to plaintiff's petition. 

The facts alleged in the petition are to be deemed true in consideration of 
the question now before us. Plaintiff, ylarch 15, 1920, filed its income and 
profits tax return for the calendar year 1919, which showed a tax due from 
plaintiff of $24, 494. 27. which it paid in 1920. The Commissioner of Internal 
Revenue, after an audit of plaintiff's books an&1 accounts bv him, found that 
plaintiff, for the year 1919, had overpaid $22i95". 16 taxes. February 16, 1924, 
the Commission& r. of Internal Revenue signed a schedule of overpayment and 
overassessment for the year 1919, which included the overpayment and over- 
assessment above, against plaintiff, and directed the collector of internal reve- 
nue at Pittsburgh to credit said amount on any taxes due from plaintiff. The 
collector of internal revenue at Pittsburgh credited plaintiff with the payment 
of $10, 851. 71, being the amount of an additional assessment against plaintiff 
for the year 1917, which, both parties admitted, Ivas barred by the statute of 
limitations. 

The suit in this case was brought April 24, 1980, to recover $10, 000 of the 
above amount. Defendant, in support of its demurrer, alleges that the state- 
ment of claim does not set forth a cause of action because it fails to allege 
"that a claim for refund was filed for the recovery of this alleged overpayment 
for the year 1919, and contains no statement of any executive action vvhatso- 
ever as having been either applied for or obtained in regard to the alle, ed 
overpayment of $10, 851. 71. " Plaintiff claims that no claim for refund was 
necessary. 

The applicable statutes are section 1111 of the Revenue Act of 1926. amending 
section 8220 of the Revised Statutes, which is the same as section 1014 of the 
Iteve«ue Act of 1924, which reads: 

"Except as otherwise provided in sections 234 and 819 of the Revenue Act 
of 1926 the Commissioner of Internal Revenue, subject to regulations prescribed 
by the Secretary of the Treasury, i. authorized to remit, refund, and pay back 
all taxes erroneously or illegally assessed or collected, all penaltie collected 
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without authority, and all taxes that appear to be unjustly assessed or excessive 
in amount, or in any manuer wrongfully collected; also to repay to any collector 
or deputy collector the full amount of such sums of money as may be recovered 
against him in any court, for any internal revenue taxes collected by him, with 
the cost and expenses of suit; also all damages and costs recovered against any 
assessor, assistant assessor, collector, deputy collector, agent, or inspector, in 
any suit brought against him by reason of anything done in the due performance 
ot his offieial duty, and shall make report to Congress at the beginning of each 
regular session of Congress of all transactions under this section. " 

Section 1118(a) of the Revenue Act of 1926 reenacts section 8226 of the 
Revised Statutes, and the same section is contained in the Revenue Aet of 
1924. As amended it reads: 

"No suit or proceeding shall be maintained in any court for the recovery of 
an internal revenue tax alleged to have been erroneously or illegally assessed 
or collected, or of any penalty claimed to have been collected without author- 
ity, or of any sum alleged to have been excessive or in any manner wrong- 
fully collected until a claim for refund or credit has been duly filed with 
the Commissioner of Internal Revenue, according to the provisions of law 
in that regard, and the regulations of the Secretary of the Treasury estab- 
lished in pursuance thereof; but such suit or proceeding may be maintained, 
whether or not such tax, penalty, or sum has been paid under protest or 
duress. No such suit or proceeding shall be begun before the expiration of 
six months from the date of filing such claim unless the Commissioner renders 
a decision thereon within that time, nor after the expiration of five years 
from the date of the payment of such tax, penalty, or sum, unless such suit 
or proceeding is begun within two years after the disallowance of the part of 
such claim to which such suit or proceeding relates, The Commissioner shall 
within 90 days after any such disallowance notify the taxpayer thereof by 
maih" 

In Ritter v. United States (28 Fed. (2d), 265, 267 (C. C. A. 8) [T. D. 4284, 
C. B. VII — 2, 212]) Judge Davis, in speaking for the court, said: 

"But the sovereign Government may not be sued, except upon its consent, 
and then only upon the conditions u~der which it has consented to be sued, 
even though they be purely formal. (Cheatham v. United States, 92 U. S. , 
85, 28 L. Ed. , 561; Ifings County Savings Institution v. Blair, 116 U. S. , 200, 
6 S. Ct. , 858, 29 L. Kd. , 657; Rock Island, Arkansas cf. Louisiana Railroad Co. 
v. United States, 254 U. S. , 141, 41 S. Ct. , 55, 65 L. Kd. , 188 [Ct. D. 2, C. B. 4, 
842]; Baltimore d. Ohio R. R. Co. v. United States, 260 U. S. , 565, 48 S. Ct. , 
169, 67 L. Ed. , 406 [T. D. 8480, C. B. II — 1, 812]; United States v. Richards 
(C. C. A. ), 27 F. (2d), 284 [T. D. 4282, C. B. VII-2, 826]. )" 

In Tucker v. Alexander (15 Fed. (2d), 856 (C. C. A. 8) [T. D. 8978, C. B. 
VI — 1, 287]), Circuit Judge Stone said: 

"This is a suit against the Government in connection with the imposition 
and collection of' the general revenue, which is a prime governmental function; 
such character of actions can be maintained only when permitted by the sov- 
ereign and only upon the conditions imposed by the sovereign. Such char- 
acter of action is permitted by the statute but certain conditions are required 
as a condition precedent thereto. One of these conditions is that a claim for 
refund shall first be made to the Commissioner of Internal Revenue and a 
period of six months allowed for his determination thereof. The evident pur- 
poses and objects of this condition are to alford the Commissioner an oppor- 
tunity to correct errors made by his office and to spare the parties and'the 
courts the burden of litigation in respect thereto. " 

In Tucker v. Alex'onder (275 U. S. , 228, 281), the Supreme Court, speaking by 
fir. Justice Stone, said: 

"Literal compliance with statutory requirements that a claim or appeal be 
tiled with the Commissioner before suit is brought for a tax refund may be 
insisted upon by the detendant, whether the collector or the United States. 
(Ifings County Savings Institution v. Blair, 116 U. S. , 200; Afaryland Casualty 
Co. v. United States, 251 U. S. , 842, 858, 854; Nichols v. United States, 7 Wall. , 
12", 180. )" 

This suit is for the recovery of an internal revenue tax alleged to have been 
illegally assessed and collected. It is also a suit to recover a sum of money 
ivrongfully collected. I nder the statute as construed above, a claim for refund 
was a condition precedent to the brin ing of suit. 
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P»intiif relied upon the interpretation of the above Act in the case of Peer- 
less Pap&&' Rns& hf fg. ('n. v. Rnalznhn, Collector of Int&&»ai R&&;e&«&e (22 Fed. 
(2d) 4»'& (D. C. N. D. Ohio, N. D. ) by Judge Jones. In an opinion by Di, trict 
Judge 6 est of the same court, in the ease of Jenhins Steantship Co. v. Rn&ttzahn, 
Collector of I»t& &. »ul Re&&en&te, dated Septeu&ber 8, 1930 (not yet reported) [Ct. 
D. 258, C. B. IIX — 2, 267], Judge West seemingly is of the opinion that Judge 
Jones did not intend to hold in the Peerless case that a claim for refund was 
not. necessary, as a claim for refund had been made in that case. Judge West 
said: "I can not agree that whe're a refund has been misapplied on an ostensible 
liability for a tax or penalty appearing on the books, a suit to recover is not for 
a tax or penalty alleged to have been collected illegally or without authority; 
or that su&h an action is not controlled by section 3226. That question is pre- 
sented in the instant case; but in the Peerless ease, where the requirements of 
the section had been complied with by the taxpayer, it could not arise so as to 
call for decision. In Brad(i v. U. S. (24 F. (2d), 205), the Peerless decision is 
cited to the point that a refund can not properly be applied on a tax the collec- 
tion of which was then barred by the statute, which, as I have previously said, 
I think was the real question adjudicated. " 

The demurrc&' of the defendant is sustai»ed. 

ARTIGLE 1351 I Suits for recovery of taxes errone- 
ously collected. 

K — 14 — 5008 
Ct. D. 310 

FEDERAL TAXES — REVISED STATI. TES — DECISION OI' SUI'RETIE COURT. 

SUIT I IMITATIGN — CGMMENGEMENT oF 2-YEAR PFI&lon vPGN D&s- 
Avr. owANGE GF CLAIM Fo&& ICEFUND. 

The 2-year period after the disallowance of a claim, prescribed 
by the Revised Statutes, 3226, as amended, within which a suit 
for the recoverv of any internal revenue tax must be begun com- 
mences upon the disallowance of the claim for refund by the 
Commissioner and not upon the giving notice that the claim has 
been disallowed. 

SUPREME Covar OF THE UNITEIl STA'Ir&s. Nos. 79, 80. — Ocronzs TENM, i 930. 

79. The United States of A&nericn, petition& r, v. Thendnre . Ili& hei, 

80. The United, States of America, petitioner, v. Louis If&ieger. 

On writs of certiorari to the Uuitcd Staies Circuit Court of AI&I&eels for the Second 
Circuit. 

[February 24, 1931. ] 

Mr. Justice Bvrr. za delivered the opinion of the court. 
These actions were brought in the District Court for the Southern District 

of New York. Each respondent sued to recover income taxes incorrectly 
determined for 1919 and paid iu 1920. On defendant's &notion in the nature 
of a general de&nurrer i. hat court dismissed. The circuit court of appeals 
reversed. (37 F, (2d), 38. ) 

The sole question is whether the actions were commenced within the time 
allowed by Revised Statutes, section 3226, as amended. (26 U. S. C. , section 
150. ) 

In 1924, Michel ou February 7, and Krieger on September 15, filed a claim 
for refun&l. Thc Commissioner of Internal Revenue by a letter dated August 
17, 1925, advised Michel that his claim would be rejected and that the rejection 
tv&&uld officially appear on the next schedule to be approved by him. The 
claim w;&s rejected September 2. The Commissioner, April 2, 1925, sent a like 
letter to Krieg&. r, and his claim was rejected April 20, The Comn&issioner did 
not give notice to ciilu r of them that his claim had been dis:&Ilowed or the 
&iate of dis«ffuwance until June 27, 1928. The suits svere subsequently brou ht 



ore than two years after the rejectious and less thau two years after the 
notices. 

Section 8226 as amended provides: 
"No suit or proceeding shall be maintained in any court for the recovery of 

any internal revenue tax alleged to have been erroneously or illegally assessed 
or collected "' s * until a claim for refund or credit has been duly filed 
with the Commissioner of Internal Revenue. * ' * No such suit or pro- 
ceeding shall be begun before the expiration of six months from the date of 
filing such claim. unless the Commissioner renders a decision thereon within 
that time, nor atter the expiration of five years from the date of the pavment 
of such tax * "-':" unless such suit or proceeding is begun within two 
years after the disallowance of the part of such claim to which such suit or 
proceeding relates. The Commissioner shall within 90 days after any such 
disallowance notify the taxpayer thereof by mail. " 

By this statute ihe United States waived its sovereign immunity from suit. 
The permission to sue is conditioned ou the filing of a claim and the lapse of 
six months or the disallowance of the claim within that period, and is limited 
to not more thau five years after payment of the tax unless the claim has been 
disallowed and the action is commenced within two years from the disallow- 
ance. 

Neither of these claiins was rejected within six months after filing. And in 
each case more than two years elapsed after rejectiou before the Commis- 
sioner sent notice that the claim had been disallowed. Neither action was 
commenced within five years after payment ot the tax or within two years 
after disallowance of the claim. The taxpayers contend, and the circuit court 
of appeals held, that the permission to sue continues for two years after notice 
that the claims had been disallowed and that therefore these actions were 
commenced within time. 

As the Commissioner did not act within six months, permission to sue did 
not depend upon the rejectiou of the claim or upon the giving of the notice. 
By the terms of the statute the period within which the Government consented 
to be sued commenced at the expiration of such six months and continued un- 
interruptedly through the 5-year period following the date of payment and until 
"two years after the disallowance. " While the statute declares that the Com- 
missi;mer v;ithiu a specified time shall notify the taxpayer that his claim has 
been disallowed, it is nowhere stated that the Commissioner's failure to give 
the notice will in any event operate to extend the time for bringing suit. An 
implication to that effect can not prevail against the rule expressly stated. It 
is clear tliat ~here the Commissioner renders no decision within six mouths 
the section contemplates that before commencing his suit the taxpayer wifi 
ascertain by in&luiry whether the Commissiouer has acted. This at least sug- 
gests that it may be the inteutiou of the Act to leave a like burden upon 
claimants in all cases. 

provisions in tax laws limiting the time within which the United States may 
enforce the pavment of taxes by distraint or suit are to be interpreted liberally 
in favor of the taxpayers. (Itowers v. N. Y. ck AP&ar&it Co. , 278 U. S. , 846 
[T. D. 4009, C. B. VI — 1, 268]; United States v, UI&dike, 281 U. S. , 489 [Ct. D. 192, 
C, B. IX — 1, 228 I. ) But it, ic also well established that suit may not be main- 
tained against the United States in any case not clearly within the terms of 
the statute by which it consents to be sued. (Easte&v& Fra»si&. Co. v. United 
States, 272 U. S. , 675, 686; Price v. United States and Osage I&idia&ts, 174 
U. S. , 878, 875-876. ) There is nothing in the legislative history of the pro- 
vision to indicate an intention that the 2-year period should not commence 
upon the disallowance of the claim or that it should be extended by the failure 
of the Commissioner to give the specified notice. ' 

Havin regard to the rule of strict construction to be applied to waivers by 
the United States of its sovereign immunity from suit, the clause reasonably 
may be read merely as a direction to the Commissioner to send the notice to 
claiuiant, without making the failure so to do have the effect of enlarging the 
period for suing as otherwise definitely prescribed. 

Tlie permission to each of the plaintiffs to brin ~ suit expired tivo years 
after his claim was disallowed. 

Judgments reversed. 

' Senute Report No. 1137, Sixty-seventh Cougress, fourth session, page 5; House Report 
iso. 1757, Sixty-seventh Congress, fourth session, page g. 
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SECTIOX 1114. — PENALTIES. 

AJlrrmz 1861: Penalties. X — 18-4999 
I T 2968 

RZVEXT E ACT OE' 1926. 

An assessment was made against the taxpayer in January, 1990, 
and remains unpaid. The collector has levied upon a deposit 
standing to the taxpayer's credit in a bank. The bank has declined 
to honor the warrant of distraint, claiming it is entitled to the 
amount because of a judgment it holds. At the time of distraint 
the bank had not applied the credit toward the extinguishment of 
the judgment debt and had made no attempt to enforce its judg- 
ment by having the deposit impounded or seized under a legal writ 
of execution, aud the levy was made on unattached funds. 

Held, the bank deposit having already been levied upon can not 
now be applied by the depositary toward the satisfaction of its 
judgment and the bank is obligated to surrender the money on 
deposit to the collector. 

An assessment was made against the taxpayer in January, 1980, 
and remains unpaid. The collector has levied upon a tleposit stand- 
ing to the taxpayer's credit in a bank. The bank is a judgment 
creditor of the taxpayer and has declined so far to honor the warrant 
of distraint, claiming that it is entitled to the amount on deposit 
because of the judgment it holds. 

Advice is requested whether the bank has the right to apply the 
funds held by it toward the satisfaction of its judgment, against 
the taxpayer, or whether the money should be turned over to the 
collector. 

There is no question but that under the authority of section 8187. 
Revised Statutes, as amended by section 1016 of the Revenue Act of 
1924, a bank account is subject to distraint. It is equally true that 
under section 1114(e) of the Revenue Act of 1926 a person (and this 
includes a bank having money on deposit to the credit of a delinquent 
taxpayer) in possession of property or rights to property subject to 
distraint, upon which a levy has been made, shall, upon demand by 
the collector or deputy collector, surrender the same to the distrain- 
ing ofhcer, unless, at the time of the demand, the property or right 
thereto is held subject to an attachment or execution under any 
judicial process. If surrender be refused, the holder is made liable 
in his own person and estate to the United States in a sum equal to 
the value of the property or right, not surrenclered, but not exceeding 
the amount of the tax (including penalties and interest) for the col- 
lection of which the levy was made, together with the costs and 
interest from the date of the levy. 

In the instant case the bank has not made any attempt to enforce 
its judgment against the taxpayer by having the amount on deposit 
impounded or seized under a legal writ of execution. The deposit 
was tr'eated. as an ordinary one and might have been checked out by 
the taxpayer. At the time the collector distrained. the bank had not 
applied the balance stancling to the credit of the taxpayer toward the 
extinguishment of its judgment debt, and the levy by the collector 
was made on unattached funds standing to the credit of the delin- 
quent taxpayer. 

In view of the foregoing provisions of law, this once is of the 
opinion that the bank deposit, having already been levied upon by 
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the collector, can not now be applied by the depositary toward the 
satisfaction of. the judgment debt, the collection of which it had 

taken no steps to enforce by way of attachment or writ of execution 

It is concluded, therefore, that the bank is required to surrender 

to the collector the money on deposit, and upon failure to do so it 
will become liable to the extent providecl by section 1114(e) of 
the Revenue Act of 1928. 

AETlcax 1:361: Penalties. 

REVENUE ACT OF 1926. 

X-o'3-5094 
I. T. o677 

Where distraint was made upon the bank account of a taxpayer 
in order to collect an outstanding tax, and it became necessary to 
institute suit against the bank, the amount recovered to satisfy the 
judgment rendered in favor of the United States should not be 
treated a. s a penalty imposed upon the bank, but should be cred- 
ited against the outstanding tax liability of the taxpayer. 

In order to collect an outstanding tax liability a distraint was 

made upon the bank account of the taxpayer in the M Bank on 

August —, 1928, but as the bank refused to honor the levy a suit was 

instituted against it and its responsible OKcers on December —, 1928, 
under the provisions of section 1114(e) of the Revenue Act of 1%6. 

Final judgment was rendered in favor of the United States for 
the full amount of the claim, . together with interest thereon, on 

October —, 1960. The judgment was satisfied in full, payment hav- 

ing been made in the Arst instance to the clerk of the United States 
district court and by the latter to the collector. 

The question is raised whether the amount recovered in the above- 

mentioned suit should be credited against the tax liability of the I 
Company, the taxpayer, or treated as a penalty imposed upon and 

recovered from the M Bank under section 1114(e) of the Revenue 

A. ct of 1926 because of the bank's failure to honor the collector' s 

warrant for distraint. 
Section 1114(e), supra, after declaring that a person holding prop- 

erty subject to distraint 8hull surrender the same to the collector or 

deputy collector making the levy thereon (unless the property or 

rights to property at the time of making demand are subject to a 

judgment or execution under any judicial process). further provides 
as follows: 

Any person who fails or refuses to so surrender any of such prop- 

erty or rights shall be liable in his own person and estate to the United States 
in a sum equal to the value of the property or rights not so surrendered, but 

not exceeding the amount of the taxes (including penalties and interest) for 

the collection of which such levy has been made, together with costs and 

interest from the date of such levy. 

In Senate Report M, Sixty-ninth Congress, the Committee on 

Finance, in commenting upon the bill, H. R. No. 1 (which, after 
amendment, 6nally became the Revenue Act of 1996), in explanation 
of the proposed liability to be created by section 1114(e) of the bill 

referred to, said that it is "a liabilitv similar to that of an executor 
idaho pays debts before he pays a debt due the United States. " 
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This explanation clearly indicates that the liability create&1 by 
section 1114(e) of the Revenue Act of 1926 was intended to be an 
analogue to that created by section 3467 of the Revised Statutes, 
which provides that any executor, administrator, assignee, or other 
person who pays any debt due by the person or estate from whom 
or for which he act», before he satisfies and pays the debts due the 
United States from such person or estate, shall become answerable 
in his own person and estate for the debts so due to the United States, 
or for so much thereof as may remain due and unpaid. 

In Z'nifed States v. Ba~R (31 Fed. , 70o), it was held, in con- 
struing sections 3466 and 3467 of the Re~. ised Statutes, that one who 
coines into possession of properties belonging to a debtor of. the 
1'»ited States becomes a trustee for the United States, and that when 
he has notice of the debt due the United States he can not escape 
personal liability for the amount thereof, to the extent of the assets 
coming into his hands, if he fails to provide for such debt before 
making distribution to other creditors. 

It will be noted that under this decision the person coming into 
possession of the assets of the debtor of the United States is not 
made liable to satisfy the same out of his own funds unless he has 
satisfied debts due other creditors before paying what may be due 
the Goverrunent. If he should satisfy the debt due the United 
States prior to such a distribution he does not become liable in his 
own person and estate. It is only when all of the funds belonging to 
the Government debtor, coming into his possession, have been ex- 
pended to satisfy debts o(her than debts due the United States that 
he personally becomes liable. In short, the statute does not create 
a dual monetary liability existent at one and the same time. 

In the light of the foregoing, it is the opinion of this office that 
the amount of money collected from the M ?3ank under section 
1114(e) of the Revenue Act of 1926 should be credited against the 
tax liability outstanding against the N Company for the year 1917. 
Inasmuch as it appears that a sum equal to the full amount of the 
outstanding tax liability. including penalty and interest, has been 

paid to the clerk of the district court, who in turn paid said amount 
to the collector, it is the opinion of this office that the collector can not 
IIow collect anything additional from the taxpayer for the year 1917, 
as his indebtedness to the United States has been satisfied. 

SECTION 1116. — INTEREST ON REFUNDS 
AND CREDITS. 

ARTIcLE 1371: Interest on refunds and & redits. X — 10 — 4967 
Ct. D. 291 

INCOME TAX — Rl'VENUE ACTS OF 1624 AND 1926 — DECISION OF SUPREME 
COURT. 

IN'IKIIEsT~RKBIT oF OvKRPAYMENT — WHEN CREDIT Is ALLowED. 

A credit of an overpayment is allowed Ivithin the meaning of 
section 1010 of the Hevenue Art of EI24 and section 1116 of the 
ltrvrnue Act of 10"6 un the date Ivhen the Commissioner signs the 



schedule of refunds and credits certified to him by the collector. 
autboriziug tile disbursement clerl- of the Treasury to yay the 
amounts shown to be refundable; accordingly, interest. must 
computed according to the statutory provision in force at thu' 
time. 

SUPREME CQURT oF THE UNITED STaTEs. 

Pottstomn Iron Co. v. United States. 

On writ of certiorari to the Court of Claims. 

[February 2, 1081. ] 
OPINION. 

Mr. Justice ROBERTS delivered tbe opinion of tbe court. 
United States v. Stoi, ft c6 Co. , No. M, decided this day [Ct. D. 290, page 288, 

this Bulletin], controls the decision of this case. 
Here the Commissioner of Internal Revenue, upon audit of petitioner's 

income and excess profits tax return for 1918, found an overpayment, and at 
the same time found an underpayment of similar taxes for the years 1916 and 

1917. On January 22, 1926, he made additional assessments of the underpay- 
ments f' or 10[6 and 1917, and on January 29 he approved a schedule of over- 

assessments which embraced the overpayment for the year 1918. The schedule 
was transmitted to the collector of the appropriate district with the usual 
instructions and authority to check the overassessment against the taxpayer's 
account and determine whether. the amounts in which the tax liability had been 

reduced should be abated in whole or in part, and if any part of the over- 

assessment was found to be an overpayment to apply the same against taxes 
due, if any, making the appropriate entry in his accounts. 

After this bafl occurred petitioner inquired in writing of the collector as to 
the status of its account. He replied by letter dated February 28, 1926, stating 
that he had apylieil the overassessraent to close out the accounts of 1916 and 
1017, thus extinguishing the taxpayer's liability as shown by his books. On 

February 27, 1026, he returned the schedule of overassessments to the Com- 

missioner together with the usual subsidiary schedule of credits and refunds 
showing how he had credited the overassessment and that there remained a 
balance of 1918 taxes refundable to the taxpayer amounting to $21, 152. 12. On 

April 15, 1926, the Commissioner approved the schedule, thus authorizing the 
issuance of checks covering the amount to be refunded. 

The question is whether~interest should be allowed the petitioner under sec- 

tion 1010 of the Revenue Act of 1924 (48 Stat. , 846) or under section 1116 of 
the Revenue Act of 1926 (44 Stat. , 119). The latter Act took effect February 
26, 1926. The Court of Claims held that the act of the Commissioner in ap- 

proving the schedule of refunds and credits and authorizing the issuance of 
checks on April 15, 1026, constituted the allowance of the claim for credit, and 
that interest on credits for 1916 and 1017 taxes should be calculated under the 
Act of 1926, which had then become effective. The petitioner argues that 
credit was allowed or taken when the collector, prior to February 26, 1926, 
made the entries upon bis books, and that consequently interest on the credits 
should be calculated under the provisions of the Act of 1924. We hold, in con- 

formity with our decision in No. M, that the allowance occurred April 15, 1926, 
when the Commissioner finally acted on the schedule of refunds and credits. 

The judgment is affirmed. 

SECTION 1127. — ENFORCEMENT OF TAX LIENS. 

REVENUE ACT Ole 1926 

ERect of Public, No. 862, Seventy-6rst Congress (26 U. S. C. A. , 
section 186, page 504 this Bulletin). (See G. C. M, 9458, page 526. ) 
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TITLE XII. — GENERAL PROVISIONS. 

SECTIO'&& 1911. — SALARIES OF STATE AND 
MI. "&& ICIPAI. OFFICERS. 

SEOTioN 1911. X-14 — 5009 
Ct. I). 308 

INCOME TAX — REVENI E ACT OF 1996 — Oii&'ISIOiN OF COURT. 

1. ExEMPTIoiv — STATE OFFIOER — STATE E&PLCYEE — ATToRNEY Foz 
STATE RzozivER. 

Attorneys representing receivers appointed bv State courts are 
not officers or employees of a "State or political subdivision 
thereof" and the compensation received by attorneys for services 
rendered to the receivers is not exempt from tax under section 
1211 of the Revenue A. ct of 1926. 
2. ExEMPTION — CO|MPENSATION As RECEIvER DISTRIBUTED TO Co- 

PARTNERS. 

Where a member of a partnership of attorneys receives compen- 
sation for his services as a receiver appointed by a State court 
which becomes a part of the partnership income and is distributed 
among the partners in percentages fixed by the articles of copart- 
nership, such income received by the copartners of the receiver is 
not exempt from tax under section 1211 of the Revenue Act of 1926. 

8. DECISIoN AFFIRA&zn. 

The decision of the Board of Tax Appeals (16 B. T. A. , 1428) 
affirmed. 

UNITED STATEs CIRUUIT CoURT OF APPEAcs 708 THE Si'-IENTII CIRcUIT. -Io. 4879. — 
OCToBER TERM, 1980f OcToBER SEssION, 1980. 

FIarvey J. Etaini petitioner, v. Comsnissior&er of If&terna/. Fterenle, respo«cte«t. 

Petition for review of decision of United States Board of Tax Appeals. 

Before AI. SOHULER, ETANS, C. J. , and LINBLET, D. J. 

[December 8, 1980. ] 

EvANs, C. J. : Complaint is here made of the ruling of the Board of Tax 
Appeals (16 B. T. A. , 1428) sustaining respondent in his deterniination of peti- 
tioner's 1922 and 1928 income taxes. Controversv arises solely out of petitioner's 
asserted exenilitions or deductions which respondent dis«llov ed. The sums 
sought to be deducted were received as compensation for services rendered either 
as a State court receiver or as attorney for other State court receivers. 

The facts: Petitioner is one of three members of a law firm eu. «ged in prac- 
ticing Ia&v in Indianapolis, Ind. During the two years in question his firm was 
appointed by a State court to represent various receivers named by the saine 
court to conduct or to liquidate certain businesses which were financi«lly &ni- 

barrassed. One of the firm was also appointed a receiver of a company and for 
two years devoted nearly all of his time to conducting its business, for whicli 
the court allowed him compensation as followers — $10, 000 for l9"I, $20, 000 in 
1922, and $2, 828. 59 in 1928. All sums paid as compensation for services, either 
as receiver or as attorneys, came from the corpus of the estates being adminis- 
tered by the court in the receivership proceeding. The partnership, uponrc- 
ceiving the compensation, distributed it among tbe partners iu percentages 
ffxed by the articles of copartnership. 

Two pertinent st«tutes «re: 
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Revenue Act of 1921 (ch. 186, 42 Stat. , 227): 
"SEc. 218. That for the purposes of this title * e s the ternz 'gross 

income '— 
"(a) Includes gains, profits, and income derived from salaries, wages, or 

compensation for personal service * * s cf whatever kind and whatever 
form paid s '-" * s ':: * and income derived from any source what- 
ever. " 

Revenue Act of 1926 (ch. 27, 44 Stat. , 9): 
"Sec. 1211. Any taxes imposed by the Revenue Act of 1924 or prior Revenue 

Acts upon any individual in respect of amounts received by him as compensation 
for personal services as an otficer or employee of any State or political sub. 
division thereof (except to the extent that such compensation is paid by the 
United States Government directly or indirectly), shall, subject to the statu- 
tory period of limitations properly applicable thereto, be abated, credited, or 
refunded. " 

Treasury Department Regulations 62 reads: 
"AaT. 88. Conzf&ensation of State offtcers and enzf&loyees. — Compensation paid 

its oilicers and emplovees by a State or political subdivision thereof, including 
fees received by notaries public commissioned by States and the commissions 
of receivers appointed by State courts, is not taxable. Compensation received 
for services rendered to a State or a political subdivision thereof is included 
in gross income unless the person receives such compensation as an ofilcer or 
employee of a State or political subdivision. An oflicer is a person who occupies 
a position in the service of the State or political subdivision, the tenure of 
which is continuous and not temporary and the duties of which are established 
by law or regulations and not by agreement. An employee is one whose duties 
consist in the rendition of prescribed services and not the accomplishment 
of specific objects, and whose services are continuous, not occasional or tem- 
pora. ry. 

Revised Treasury Regulations 88, article 80, of the Act of 1916 as amended 
by the Act ot 1917, reads: 

"In reporting their share of partnership net income, the partners will ex- 
clude such part thereof as may have been received by the partnership from 
sources exempt from tax under the provisions of section 4, Act of September 8, 
1916, as amended, and zvhich shall have been included by the partnership in its 
statement of net income distributed to the partners. " 

Difference in the status, and in the employment, of receivers and receivers' 
attorneys necessitates separate consideration of the sums claimed by petitioner 
to be exempt from taxation. 

Attorneys' fees: That attorneys representing State court receivers are not 
otficers of a "State or political subdivision thereof" is definitely settled by the 
decision of jdetcal f d Eddy v. 3fito)zelt (269 U. S. , 514, 520 [T. D. 8824, G. B. 
Y — 1, 218]). 

Whether thev are employees of a "State or political subdivision thereof" 
is a much closer question. We feel compelled to answer it in the negative on 
the a. uthority of 3fetcalf d Eddy v. 3fitctzell, , supra; Lzzcas, Conznztssioner, v 

Reed (281 U. S. , 699); Ccmnzissicne& v. Hozcnrd (280 U. S. , 526); Blair v. Byers 
(85 Fed. (2d), 826); Iouiseille R. Co. v. Wilson (188 U. S. , 501). 

In reaching this conclusion, we have ignored the definition of an employee 
as appearing in Regulations 62 above quoted because not satisfied that the 
Department could, by reflation, limit or restrict the meaning of the word 
"employee" as used in section 1211. 

Receivers' fees: The difference in status between a receiver appointed by a 
State court and attorneys for such receiver is recognized by Treasury Depart. 
ment Regulations 62, article 88, above quoted. The Department placed receivers 
appointed by State courts in the same class with "nota& ies public commissioned 
by States" and announced that their compensation was not subject to Federal 
income tax. In fact, in this court counsel for respondent admitted that the 
compensation paid petitioner's partner for services rendered as a receiver ia 
the State court was not, in such receiver's hands, subject to Federal income tax 

Respondent contended, however, that such compensation and no part of it 
was exempt after it had been paid by such receiver into a partnership fund and 
disiributed by the partnership to other members of the firm. In short, while 
adnfittin . that the compensation received by Fesler (a partner) as a Stats 
court receiver was exempt, counsel contended that it ceased so to be wbca 
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Fesler turned the money into the copartnership and the latter distributed it 
among the members the& & nf. 

Petitioner cites revised Regulations 38 article 80 above quoted. Unfortunately 
for him, this regulation applied only to the 1916 Act as amended in 191&. It 
was not thereafter promulgated, but in its place regulatious, article 88(b) and 
article 888 of Regulations 62 of the 1921 Act, appeared. These new regulations 
failed to include the exemption to a partner provided for by Treasury Regubt- 
tions 38, article 80, of the Act of 1916 as amended in 1917. 

A co»si&lerati&&n of the statutes leads to two definite conclusions: (a) The 
exte;&t of the exemptions is fixed by and must be determined by the langua "e 
of the statute which creates the exemption; and (b) the rule of statutory 
c&&»structi&&n calling for a strict construction of exemption provisions of the 
Reve»ue Act must, in this case, give way to the obvious purpose of the statute, 
which was to avoid certain constitutional provisions, which, if violated, would 
result in the defeat of the Act which levied a tax upon an officer of a State. 

There are two clauses in section 1211 which can not be overlooked in our 
efforts to ascertain whether the exemption was to the res, that is, the sum 
earned by the oflicer, or was personal to said oificer. The words "received by 
him as compensation for personal services as an officer or employee" are si- 
nifi&ant. Congress di&i not, by this Act, merely exempt the amount but "the 
a. mount received I&y him, " and such sums were further limited to "compensa- 
tion for personal servi«. s. " 

It would seem upon principle that the fee of a receiver is so strictly personal 
to him that, as such fee, it can not be handed over to a partnershi or other 
entity. Of course the one receiving it may, after it comes into his possession, 
pay it over to whomsoever he sees fit. He may pool his earnings, wholly or in 
part, with other individuals through means of a partnership or other agree- 
ment. But it is his personal funds and not receiver's fees which are thus 
pooled or paid over. 

It follows, we think, that the exemption provided by section 1211 was per- 
sonal to the oflicer or empl&&yee who earned the compensation and was limited 
to the money received by the officer. Only the officers receiving the exempted 
compensation may claim the exemption. 

The order of the Board of Tax Appeals is affirmed. 



INCOME TAX RULINGS. — PART III. 
REVENUE ACT OF 1924. 

TITLE II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SECTION 203. — RECOGNITION OF GAIN OR I, OSS 
FROM SALES A. ND EXCHANGES. 

ARTICI, E 1572: Exchanges of property. 

REVENIJK ACT OY 1924. 

Trading in of trucks and passenger cars used for business purposes 
on new trucks and passenger cars to be used for like purposes. (See 
I. T. 2578, page 215. ) 

SECTION 205. — INVENTORIES. 

ARricI, E 1614: Inventories at market. 

REVLiNIJK ACT OF 1924. 

Goods purchasecl in the open market and goods produced from 
own property. (See G. C. M. M01, page 102. ) 

SECTION 206, — NET LOSSES. 

ARTIOLE 1625: Net losses of. partnerships, estates and trusts, 
and insurance companies. 

RKVENIJE ACT OI' 1924. 

Amendment of Regulations 65, article 1625, pertaining to net 
losses of insurance companies. (Sce T. D. 4808, page 222. ) 

SECTION 208. — CAPITAI. GAINS AND LOSSES. 

ARTIOLE 1651: Definition and illustration of 
capital net gain. 

X — 7) — 4004 
I. T. 2555 

RI4VENUE ACTS OF 1921 ANE 1924. 

In view of the Connnission&. r's acquiescence in the decision of the 
United States Board of Tax Appeals in the Appeafs of lohw i~'. 

Phipps et cl. (10 B. T. A, 12N [which see on page 52] ), I. T. 22" & 

(C. B. V-2, 100) is overruled in so far as it holds that the profit de- 
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rived from the sale of real property owned by real estate dealers 
(and held for more than two years) does not constitute capital gain 
within the meaning of section 206 of the Revenue A. ct of 1921. 

ARTICLE 1651: Definition and illustration of capital net gain. 
REVENUE ACT OF 1924. 

Sale of royalties payable in kind under lease of oil property. (See 
Ct. D. 294, page 223. ) 

SECTION 209. — EA. RNED INCOME. 

AarcDE 1661: Earned income. 
RKVENVE ACT OF 1924. 

Modification of Mimeograph 3283 (C. B. IV-1, 14). (See Mim. 
3879, page 141. ) 

AaTrcx, x 1662: Definitions and limitations. X — 26 — 5120 
Ct. D. 855 

1. EaRNEn INCOME — COMMUNITY INCOME — SEPaaaTE RETURNs. 

Where husband and wife render separate income tax returns 
on the community income basis the wife's "earned income" within 
the meaning of section 209(a) 1 of the Revenue Act of 1924 includes 
one-half of the amount received by the husband as compensation 
for personal services actually rendered by him and reported in her 
return. 
2. DEcrsroiv REvERsED. 

The decision of the Board of Tax Appeals (8 B. T. A. , 1257) 
reversed. 

UNITEn STaTEs CIEUUIT CovET oF APPEaLs sos Trrz FIFrH CracUIT. &o. 5874. 

mrs. EtheL Hopkins JIeLareI, petitioner, v. Conlnrissioner of Internal Revenue, 
tesponrlent. 

Petition for review of decision of Vnited States Board of Tax Appears for the District 
of Texas. 

Before WaLKEE, BETaN, and FosTEE, Circuit Judges. 

[February 11, 1920. ] 

OPINION. 

WaLKrnr, Circuit Judge: Petitioner and her husband. both residents of Texas, 
iiled sep«rate income tax returns for the year 1024, the petitioner reporting as 
income $0, 188, which was one-half of the earnings of her husband for person«l 
services performed by him, and in computing her tax in her return she claimed 
credit on the basis of the entire sum of $9, 188 being earned income under the 
provision of section 209 of the Revenue Act of 1924. (48 Stat„268. ) The 
Commissioner determined a deficiency of tax, as a result of holding that peti- 
tioner's earned income was $5, 000 instead of $0, 188. The Board of Tax 
Appeals sustained that ruling. 

It was not questioned, and was not fairll open to que. . tion, that the amount 
received in the ye;lr 1924 as compensation for personal services rendered bv 

petitioner's husband was income of «Texas marital community in the income 
of which petitioner had a vested interest as distinguished from an expectancy, 
«nd that one-half of that amount was properly returnable as incolne by the 
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petitioner. (Revenue Act of 1926, section 1212, 44 Stat. , part 2, 130; Vernon's 
Sayles' Statutes of Texas (1914), article 4622. ) 

The Revenue Act of 1924 contains the following: 
"SEo. 209. (a) For the purposes of this section— 
"(1) The term ' earned iucome ' means wages, salaries, professional fees, and 

other amounts received as compensation for personal services actually 
dered, but, etc. 

"(3) * + * If the taxpayer's net inconie is not more th in $5, 000, 
entire net income shrill be cousidered to be earned net income, and if his net 
income is more than $:. &, 000, his earnecl net income shall not be considered to 
be less than $5, 000, In no case shall the earned net income be considered to 
be more than $10, 000. 

"(b) In the case of an imlividual the tax shall, in addition to the credits 
provided in section 222, be creclited ivith 25 per centum oJ the amount of tax 
which would be payable if his earnecl n&t in&. ome constituted his entire net 
income; but in uo case shall the credit allovved under this subdivision exceed 
2o per centum of his tax under section 210. " 

Under tlie ruling complained of ouly that part of petitioner's net income, 
$5, 000, was treated as earned income ivhich the statute requires shall be con- 
sidered as earnecl net in& oine, the remaincler being treated as other than ear&red 
incoine, thou h the amount of it svas received as compensation for personal 
services actually rendered. 

An effect of the st»tnt« is to &reate a discrimination in favor of earned 
income — the rate of tax ou earned income being macle lo&vcr than the rate on 
other income s»bject to normal tax. The discrimination is between i»rosie 
received as compensation for personal services actually rendered and income 
received from property or investnients or n sourc e other than personal services 
actually rencle&«&1. There is wound toi iuferring that the basis of discrimina- 
tion is &lifferences between means whereby income is acquire&i. Certainly it 
is not plain from the language oi' the statute tliat for an ai»ount received as 
compensation for personal services actually rendered to be included in earned 
income such services must have been actually renclered by the taxpayer, ivbo 
was entitled to tliat amount upon the receipt of it. As the amount returnel 
by the petitioner as earned income ivas receive&i as compensation for personal 
services actually r&. »dered it vvas ivithin the laugua; e of the provision of the 
statute stating ivhat "earned income" meaus, though such services were 
reudered by petitioner's husband and uot by herself. In case of doubt as to 
the meaning of statutes levyiug taxes they are construecl most strongly against 
the &lovernnient, aud in favor of tbe citizen. (6oald v, Go&&lcl, 245 U. S. , 151; 
United Stete8 v. . )Ie&"rinnr, 263 U. S. , 179 [T. D. 3535, C. B. II — 2, 87]. ) A 
result of the chan ce in the lave effected by the above-quoted statute being that 
earned income is taxed at one rate aml other income at a higher rate, and the 
language used iu deiining & arne&i income not being inconsistent with the ex- 
istence of an intention to include in earned income an amount received as com- 
pensation for personal services actually rendered, though not by the taxpayer, 
the iutention to apply the higher rate to such income is not clearly disclosed, 
Though the meanin" of the provision as applicable to the amount in question 
is not free from cloubt, ive are of opinion that the doubt should be resolved in 
t'avor of the taxpa, i e&, with the result of treating such amouut as earned income 
subject to the loiver tax rate. 

The petition is granted, anti tlie orcler complaiued of is reversed. 

PART II. — INDIVIBVAI S. 

SECTION 218(a). — GROSS INCOME DEFINED: 
INCLUSIONS. 

AuTICLE 81: What included in gross income. 
RKVENT. E ACT OE 1924. 

Gaia from sale of State ancl municipal honcls. (See Ct. D. ~80& 

page 809. ) 
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SEC&1()N 21 (b). — CROSS INCOME DEFINED: 
EX CI. [IS ION S. 

ARTIO&E 71: Fxclusions from gross income. 
(Also Section 218(a), Aiticle 81. ) 

X — 7 — 4989 
Ct. D. 080 

INC&LIE TAX — IIEPIfxi'E ACT OI' 1924 — I)ECISION OF SUPREME COURT. 

1. EZEMPTIQN — GA&N FRQM SALE oF STATE OBLIGATIGNS. 

The Federal Government may impose income tax upon profit 
from the sale of State and municipal securities, at least when 
such securities mere not issued at a discount. 

2. JUnGMENT REvERSEO. 

The ju&lgme»t of the circuit coui't of appeals (33 Fed. (2d), 
29) reversed. 

SUPREME COURT oF THE UNITED STATEs. 

L. 3f. Wttlc«te, as Collector of Intert&at ReLer&4Ie for the District of Mittttesota, 
petitioner, v. Charles W. Itt&mm, . 

On writ of certiorari to the United States Circuit Court of Appeals for the Eighth 
Circuit. 

[Janu;&ry fii, 1931. ] 

OPI N ION. 

Mr. Chief Justice HUGHEs delivered tlie opinion of the court. 
Thc respondent, Charles W. Bunn, in the years 1919 and 1920 purchased for 

cash, as investments, bonds issued by various counties and cities in the Stiite 
of Minnesota. In January, 1924, he sol&l these boiids, realizing a net profit of 
f736. 26. Upon this net profit, less a net loss of $41. 20 suffered by him on 
similar bonds held less than two years, the Commissioner of internal Revenue 
deterinined an additional income tax iii the amount of $85. 44. The plaiutifl'. 
paid this amount to i. he collector, under protest, aud claimed a refund upon 
the ground that the tax was illegal because assessed upon income from munici- 
pal bonds, The claim was rejected and this suit was brought against the 
collector to recover the money paid. 

The complaint, alleging these facts, charged that the Revenue A&i, of 1924, 
if thus applied, was uncoustiiui. io»al a»d void in that tlie tax m:&s laid upon 
the instrumentalities of States. Demurrer to the complaint was overruled by 
ihe district court, a»d, the defendant having declined to plead further, judgment 
was entered for the plaintiff. The judgi»eiit ivas affirmed by the circuit court 
of appeals, and this court granted a writ of certiorari. 

The Revenue Act of 19"4 (cli. 234, section 213, 43 Stat. , 253, 267, 268, U. S. C. , 
Title 26, section 954) clearly iiuthorized tlie tax. The Act iiicluded in the 
term "gross iiicome" the gaius an(1 profits derived froui "sales, or dealings 
iu property, whether real or personal. " (See Ir«:in v. Garit, 268 U. S. , 161, 166 
[T. D. 3710, C. B. IV — 1, 123]. ) The Act gave an express exemption to "interest 
upon the obligatio»s of a State, Territory or any political subdivision thereof, " 
but this exeinption was not extended to profits realized on the sale of such 
oliligutions ai«l the statement of the Government is uot challenged thai. it has 
been the uniform practice of the Treasury Department in administering the 
Federal income tax Acts to include iu tiix»ble income the gain derived froiu 
tlie s:ile of State and municipal bonds. 

The authority of the Congress to lay a tax on the profit realized by an 
i»vcst&ir from the sale or conversion of capital assets in general is not open to 
dispute and is not disputed. That is a matter of governmental policy and 
i«&t, of & onstitutional pow& r. Tlie question r;iised here is not because the 
se&. 'u& ities sold were «iipital a sets but because they were goveriimental in 

chara&. ter. 
Thc question is further limited by the fact that it does not appear that the 

se&uirities were i, sued at &i discount, so that the gain derived could be co»- 

sidered to be in li&u of ini&'rest. Ayl«&t&v&u questions might ari. & in cases of 
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that sort are not now before the court. The present ease is simply one of 

profft obtained from purchase and sale, without qualiffcation by any special 

circumstances. 
The well-established principle is invoked that a tax upon the instrumentalities 

of the States is forbidden by the Federal Constitution, the exemption resting 

upon necessary implication in order effectively to maintain our dual system 

of government. The familiar aphorism is "that as the means and instru- 

inentalities employed by the General Government to carry into operation the 

powers granted to ii, are exempt from taxation by the States, so are those of 

the States exempt from taxation by the General Government. " (Aml&rosini v. 

C» ite@ States, 187 U. S. , 1, 7. ) And a tax upon the obligations of a State or 

of its political subdivisions falls within the constitutional prohibition as a tax 

upon the exercise of the borrowing power. of the State, (Pollock v. F'armcrs' 

I, oan &4 Trust Co. , 157 U. S. , 429, 584 — 586; id. , 158 U. S. , 601, 618; Eaticnal 

Life Insurance Co. v. U»iied 8iaies, 277 U. S. , 508, 521 [T. D. 4206, C. B. 
VII — 2', 296k) 

The limitation of this principle to its appropriate application is also im- 

portant to the successful working of our governmental system. The power to 

tax is no less essential than the power to borrow money, and, in preserving 

the latter, it is not necessary to cripple the former by extending the constitu- 

tional exemption from taxation to those subjects which fall within the general 

application of nondiscriminatory laws, and where no direct burden is laid upon 

the governmental instrumentality, and there is only a remote, if any, inliuence 

upon the exercise of the functions of government. This distinction has had 

abundant illustration. Thus, while the salary of an officer of the State ean 

not be taxed by the Federal Government, the compensation paid by a State 

or a municipality to a consulting engineer, who is neither an offfcer nor aa 

en&ployee of government, for work on public projects, may be subjected to a 

Federal income tax. (3fetcalf d E&lrliI v. 3E(fciieR, 269 U. S. , 514, 524 [T. D. 

8824, C. B. V — 1, 218]. ) No constitutional implications prohibit a nondis- 

criminatorv tax upon the property of an agent of government merely because 

it is the property of such an agent and used in the conduct of the agent's 

operations and necessary tor the agency. (3EcCulloch. v. 3Ia&ryland, 4 Wheat. , 

316, 486; Railroad Co. v. Peniston, 18 Wall. , 5, 86; Central Pacific Railrca@ Co. 

v. California, 162 U. S. , 91, 12'6; Baltimore Rliipt&u@&ling Co. v. Baltimore, 195 

U. S. , 875, 682; Cl&cciaic, Okiaho&na &3 Gulf Railroad, Co. v. 3fackey, 256 U. S. , 

581, 587. ) The Congress may tax State banks upon the average amount of 

their deposits, although deposits of State funds by State otffeers are included, 

(3Ianl&attan Co. v. Blake, 148 U. S. , 412. ) Both the Congress aud the States 

have the power to tax transfers or sueeessions in case of death, and this power 

extends to the taxation by a State of bequests to the United States, and to 

the taxation by the Congress of bequests to States or their municipalities. 

(United Htates v. Perkins, 168 U. S. . 625; Snydcr v. Bett&nan, 190 U. S. , 249, 

258, 254. ) 
In the case of the obliga. tions of a State or of its political subdivision, the 

subject held to be exempt from Federal taxation is the principal and. interest 

of the obligations. (Pollock v. Fa&»&era' I ca&z &I- Trust Cc. , supra. ) These 

obligations constitute the contract made by the State, or by its political agency 

pursuant to its authority, and a tax upon the amounts payable by the terms of 

the contract has therefore been regarded as bearing directly upon the exercise 

of the borrowing power of the Government. In Weston v. Cliarlestcn (2 Pet, 

449, 468, 469), where the tax, laid under an ordinance of the city council upon 

United States stock which had been issued for loans made to the United States, 

was held invalid, the principle was thus stated by Chief Justice Marshall: 

"The right to tax the contract to any extent, when made, must operate upon 

the power to borrow before it is exercised, and have a sensible influence o» 

the contract. The extent of this inffuence depends on the will of a distinct 

government. To any extent, however inconsiderable, it is a burden on the 

operations of government "' ": *. The tax on Government stock is thought 

bv this court to be a tax on the contract, a tax on the power to borrow money 

on the credit of the United States, and consequently to be repugnant to thg 

Coustitution. " This language was applied by the court in pollock v. Farnisrs' 

Ioan &f Trust Co. , supra (157 U. S. , at p. 586), in holding invalid Federal tax. 

ation "on the interest" from municipal securities. 
But it does not follow, because a tax on the interest payable on State and 

nrunieipal bonds is a tax on the i&onds and therefore forbidden, that ths 

Congress can not impose a nondiscriminatory excise tax upon the proffts deriv@ 
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from the sale of such bonds. The sale of the bonds by their owners, after they 
have been issued by the State or municipality, is a transaction distinct from the 
contracts made by the Government in the bonds themselves, and the proffts on 
such sales are in a diiTerent category of income from that of the interest pay- 
able on the bonds. Because the tax in question is described as an "income tax" and the proffts on sales are included in "income, " the distinction is not 
lost between the nature of a tax applied to interest and that of a tax applied 
to gains from sales. The Federal income tax Acts cover taxes of different sorts. 
(Brushaber v. Union Pacific Railroad Co. , 240 U. S. , 1, 17; Stanton v. Baltio 
ItIining Co. , 240 U. S. , 103, 114. ) The tax upon interest is levied upon the re- 
turn which comes to the owner of the security according to the provisions of 
the obligation and without any further transaction on his part. The tax falls 
upon the owner by virtue of the mere fact of ownership, regardless of use or 
disposition of the security. The tax upon protlts made upon purchases and 
sales is an excise upon the result of the combination of several factors, includ- 
ing capital investment and, quite generally, some measure of sagacity; the „ain 
may be regarded as "the creation of capital, industry and skill. " (Tav Com- 
missioner v. Putnam, 227 bIass. , 522, 531. ) 

The tax not being on the obligations of the State or municipalitr, or on the 
investment therein, as such, the question is whether the tax must nevertheless 
be held to be invalid because sales by investors are to be deemed inseparably 
connected with the exercise of the borrowing power of the State. When the 
Constitution prohibits States from laying duties on imports, the prohibition 
not only extends to a tax upon the act of importing, but also to one upon the 
occupation of the importer or upon the articles imported. A tax on the sale 
of an article, imported only for sale, is a tax on the article itself. (Brouvi v. 
Iifaryland, 12 Wheat. , 419, 444. ) Similarly, with respect to Federal taxation of 
articles exported from any State, the constitutional inhibition gives immunity 
to the process of exportation and to the transactions and documents embraced 
in that process. (Eairbank v. United States, 181 U. S. , 283; United States v. 
IIvoslef, 237 U. S. , 1; Thames ii &ersey ltfarine Insurance Co. v. United States, 
237 U. S. , 19. ) Only on that construction can the constitutional safeguard be 
maintained. Again, when the United States has assumed duties with respect 
to Indian lands, a State can not impose an occupation or privilege tax on 
operations conducted in or upon such lands by lessees who have been constituted 
Federal instrumentalities for the purpose of discharging the Government's 
obligation (Choctaw, Ol'lahoma cf Gulf Railroad, Co. v. IIarrison, 235 U. S. , 
292, 298), or upon the leases themselves or capital stock representing them 
(Indian Territory Illuminating Oil Co. v. Oklahoma, 240 U. S. , 522, 530), or 
upon the net income of such a lessee (Gillespie v. Oklahoma, 257 U. S. , 501, 
504). (See, also, Jaybird defining Co. v. Weir, 271 U, S. , 609, 612. ) These cases 
are not analogous to the one under consideration. If the taz now in question is 
to be condemned, it must be because of practical consequences and not because 
purchases and sales by private owners of State and municipal bonds are a 
part of the State's action in borrowing money. It would be far-fetched to say 
that such purchases and sales are instrumentalities of the State. They are 
not transactions made directly or indirectly in behalf of the State or in the 
course of the performance of any duty of the State. Sales are merely methods 
of transferring title to the obligation, that is, the right to receive performance 
of the promise of the State or municipality. 

That a transfer of Government bonds is not inseparably connected with the 
ezercise of the Government's borrowing power so as to mal-e the transfer per 
se immune from tazation is clearly demonstrated by the decisions upholding 
nondiscriminatory taxation laid upon the transmission of such securities upon 
the death of the owner. This court has decided that a State may lay a transfer 
tax upon a legacy although it consists entirely of bonds of the United States 
(Plummer v. Coler, 178 U. S„115), and that the Congress may tax the trans- 
f;r of the net assets of a decedent's estate althou. h municipal bonds are in- 
cluded in determining the net value (Greiner v. Letcellyn, 258 U. S. , 384 [T. D. 
8326, C. B. I-l, 467]). In Plumtner v. Coler, supra (p. 125), the tax of the 
State was sustained, despite the provision of the Act of Congress u~der which 
the bouds were issued that they should be exempt "from tazation in any form 
bv or under State. municipal, or local authority. " (Id. , pages 134, 135; Act of 
July 14, 1870, ch. 256, section 1, 16 Stat. , 272; Rev. Stat. , section 8701; U. S. C. , 
Title 31, sec. 742. ) (See, also, Orr v. Gilman, 183 U. S„278, 289; Blodgett v. 
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Silberman, 277 U. 8. , 1, 12, 18. ) And in 6reiner v. Lewellyn, supra (p. 887), 
the court said that "the estate tax ~ ' * like the earlier legacy or suc- 
cession tax, is a duty or excise, and not a direct tax like that on income from 
municipal bonds. (PollooL v. Farmers' Lomb c5 Tre8t Oo. , supra. ) 
Municipal bonds of a State stand in this respect in no different position from 
money payable to it. The transfer upon death is taxable, whatsoever the 
character of the property transferred and to whomsoever the transfer is made, 
It follows that in determining the amount of decedent's net estate municipal 
bonds were properly included. " On similar grounds, as the Federal Govern- 
ment has power to tax transfers of property by gift Aster eieo8, Brontley v. 
MoOegghn (280 U. 8. , 124 [Ct. D. 140, C. B. VIII — 2, 892]), there would seem 
to be no question of its constitutional authority to include in such taxation 
gifts of State or municipal securities. 

It is urged. however, that a Federal tax on the profits of sales of such 
securities should be deemed, as a practical matter, to lay such a burden on the 
exercise of the State's borrowing power as to make it necessary to deny to 
the Federal Government the constitutional authority to impose the tax. No 

facts as to actual consequeuces are brought to our attention, either by the 
record or by argument, showing that the inclusion in the Federal tax of 
profits on sales of State and municipal bonds casts any appreciable burden on 
the States' borrowing power. We are left to the inadequate guidance of 
judicial notice. It may be considered to be a matter of common knowledge 

that the bonds of States and their municipalities are for the most part pur- 

chased for investment. But while, in the language of the tax Act regarding 
deductions for losses, the purchase of municipal bonds for investment, as in 
the case of other investments, may be regarded as "entered into for profit" 
as distinguished from mere personal use, it may be doubted whether the 
prospect on the part of the ordinary investor of obtaining profit on the resale 
of such obligations is so important an element in inducing their acquisition 
that a Federal tax laid on such profits, in common with profits derived from 

the sales of other propertv, constitutes any substantial interference with the 

functions of State governments. While the tax is laid on gains, there is 
also a deduction for losses on sales, and whether investors in such securities 
would. consider it an advantage if both provisions were eliminated is a matter 
of mere speculation. It must be remembered that we are dealing, not with 

any express. constitutional restriction, but only with an asserted implication. 
The constitutional provisions authorizing the Congress to lay taxes (Article 
I, section 8; sixteenth amendment) are certainly broad enough to cover the 

tax in question, and before we can restrict their application upon the ground 

of a burden cast upon the State's borrowing power, where no tax is laid 

upon the contracts made by the State in the exercise of that power, or upon 

the amounts payable thereunder, but is laid upon the result of distinct trans- 

actions by private owners, it must clearly appear that a substantial burden 

upon the borrowing power of the Sta. te would actually be imposed. But we 

have nothing but assertion and conjecture. The assertion might as easily 

be made as to the necessity of the complete immunity of such securities from 

Federal taxation in the case of estate taxes, and, if mere conjecture were 

sufficient as to the possibility of a burden being cast by the tax on the essential 
authority of the State, it could be as readily entertained in the one case as in 

the other. Indeed, the existence of the illegal burden might be more easily 

assumed in the case of the estate tax, where the entire value of the securities, 
and not merely gains on sales, are taken into the reckoning in determining the 

amount of the tax, 
There is, however, an outstanding fact, more important than any possible 

conjecture. That fact is found in uniform and long-established practice. This 

practice clearly indicates that neither the Federal Government nor the States 

have found a tax on the profits of the sales of their securities to be a burden 

on their power to borrow money. So far as we are advised, the Federal 
Government has not at any time deemed it to be necessary to exempt from 

taxation the profits realized by owners on the sale of its obligations, with the 

exception, recently made, of short-term Treasury bills issued on a discount 

basis and payable without interest. Such profits are included in the general 

phrase "gains, profits and income" from "sales, or dealings in property;" fn 

the A. ct under consideration. And we understand that under all Federal 

income tax Acts, these or similar words have been construed invariably by 

the administrative authorities as including profits derived from the sale of 
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State and municipal bonds. The present case appears to be the first in which the tax in this respect has been assailed. No State has ever appeared at the bar of this court to complain of this Federal tax, and it is not without signifi- 
cance that in the present instance the States of New York and Massachusetts 
do appear here as amici curiae in defense of the tax. 

The history of income tax legislation is persuasive, if not controlling, upon 
the question of practical efFect. (Plumier v. Coler, supra (p. 137, 138). ) Before the power of the Congress to lay the excise tax in question can be 
denied in the view that it imposes a burden upon the States' borrowing power, 
it must appear that the burden is real, not imaginary; substantial, not negli- 
gible. Wo find no basis for that conclusion, or any warrant for implying a 
constitutional restriction to defeat the tax. 

Judgment reversed. 

ARTIcLE 87: Income of States. 

REVENUE ACT OY 1924. 

Member of partnership employed under contract by a county to 
index judgment docket. (See Ct. D. 973, page 283. ) 

SECTION 914(a)1. — DEDUCTIONS ALLOWED INDI- 
VIDUA. LS: 8 USINESS EXPENSES. 

ARTIcLE 107: Treatment of excessive compensation. 

REVENUE ACT OE 1924. 

Excessive salary paid to OScer of a corporation, who is also a 
stockholder, evidence showing salary was in fact paid as salary and 
not as a dividend. (See Ct. D. 844, page 935. ) 

SECTION 914(a) 3. — DEDUCTIONS ALLOWED 
INDIVIDUALS: TAXES. 

ARTICLE 131: Taxes. 
REVENUE ACT OE 1924. 

Fees paid by a corporation to the secretary of state in Ohio in con- 
nection with an amendment of its charter. (See I. T. 2570, page 115. ) 

ARTIUI, E 138: Taxes for local benefits. 

REVENUE ACT OF 1924. 

Revocation of General Counsel's Memorandum 5589 (C. H. VIII — 1, 
83), regarding treatment of assessments for street and like improve- 
ments. (See G. C. M. 9461, page lo0. ) 
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SECTION 214(a)4, 5, AND 6. — DEDUCTIONS ALLOWED 
INDIVIDUALS: LOSSES. 

ARTIOLE 141: Losses. 

REVENUE ACT OF 1924. 

Trading in of trucks and passenger cars used for business purposes 
on new trucks and passenger cars to be used for like purposes. (See 
I. T. 2573, page 215. ) 

SECTION 214-(a) 8. — DEDUCTIONS ALLOWED INDI- 
VIDUALS: DEPRECIATION. 

ARTICI. E 162: Depreciable property. 

REVENUE ACT OF 1924. 

Revocation of General Counsel's Memorandum 5589 (C. B. VIII-I, 
88), regarding treatment of assessments for street and like improve- 
ments. (See G. C. M. 9461, page 120. ) 

SECTION 217. — NKT INCOME OF NONRESIDENT 
ALIEN INDIVIDUALS. 

ARTIULE M4: Loss of residence by alien. 
(A. iso Miscellaneous. ) 

REVENUE ACT OF 1924. 

X-9-4960 
G. C. M. 9064 

XVhere a taxpayer was a citizen of the United States until 
July 26, 1924, after which date she acquired foreign citizenship, 
she is chargeable for the year 1924 with income tax upon her in- 
come from all sources, received or accrued from January 1, 1924, 
to July 26, 1924, and with respect to income received or accrued 
for the balance of the year, with tax only upon her income from 
sources wdthin the United Stat. es. 

All property in which a taxpayer possesses any equitable or 
legal interest is available, to the extent of such interest, for the 
payment of any income tax in respect, of the period such property 
has been held by the Alien Property Custodian. 

An opinion is requested relative to the income tax liability in the 
case of A. From the facts submitted, it appears that the taxpayer 
Ivas born in the city of R on February —, 1879, a citizen of the 
United States; and. that she remained an American citizen until 
July 26, 1924, when she acquired German citizenship by naturaliza- 
tion. Her father, 8, died in the city of S, Germany, on October —, 
1910, a citizen and resident of Germany, leaving a mill which was 
duly admitted to probate in the court at the city of S on 
November —, ' 1910. One-third of the estate of the testator was 
set aside in trust "to provide the income and capital in respect of 
one-third of the testator's estate to which the testator's only daughter, 
A, was entitled under the provisions of the will" subject to admin- 
istration by the trustees. 
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1918. subsequent to the enactment of the Trading with the 
Enemy Act of October 6, 1917, certain securities deposited with the 
4I Company of the city of R, State of Y, b~ the trustees of the B 
Estate were seized by the Alien Property Custodian. upon peti- 
tion addressed to the Department of Justice by the aid trustees, 
cl'aim was made for the return of the=e securities on the ground that 
prior to the seizure the trustees had held such securities for the use 
and benefit of A, daughter of B, deceased. The claim has been 
allowed bv the President. 

Inquiry is made whether the income taz liabilitv of the beneficiary, 
A, may be collected from the property held bv the Uien Property 
Custodian to be returned to the trustees of the above estate. The 
tax liabilitv is based on income from the following sources: (a) 
From propertv held by' the A. lien Property Custodian which was 
seized from the trustees and to which income therefrom A is entitled, 
as beneficiary under the will of her father. B; (b) from property 
not sequestered by the Alien Propertv Custodian but held by the 
trust; and (c) from sources outside tlute Lnited States. 

It is stated in the affidavit of C. one of the trustees under the 
will, that upon the death of B, the estate was divided into three 
equal parts — one-third share going to the widow. one-third share to 
the son, and the other one-third share being set aside bx the trustees 
to provide the income and capital in respect thereof to which the 
testator's onlv daughter was entitled under the provisions of the will. 
Affiant further states: 

The whole of the securities and moneys set out in the schedule hereto and 
which were deposited by the X Company with the Ii Company a» their agents 
in the I nited States formed part of and belon. ed to the said administration 
account of A and those securities and moneys and/or the securities and moneys 
from which they originated are and at all times since several years before the 
4th Augu»t, 1914, have been the absolute and unencumbered property of the 
administration account of A and have as such in accordance with the terms of 
the testator's will belonged to A. and no other person than the said D and the 
said A can possibly have any interest therein. 

Section 24, Trading with the Enemy Act. as amended (as amended 
by section 18, Settlement of Altar Claims Act of 1928) (40 Stat. L. , 
411, as amended by 42 Stat. L. , 1511, as amended by Public& Xo. 122, 
Seventieth Congress), provides: 

(a) The Alien Property Custodian is authorized to pay all tases (including 
special assessments), heretofore or hereafter lawfully a»»e»s&d by any body 
politic against any money or other property held by him or by the Treasurer 
of the United State» under this Act, and to pav the necessarv espen»e» incurred 
by him or by any depositary for him in securing the possession, collection, or 
control of any such money or other property, or in protectin or administering 
the same. Such taxes and expenses»hall be paid out of the monev or other 
property against which such tases are a»»e. »ed or in respect of which such 
evpen»es are incurred, or (if such money or other propertv i» insuificient) out 
of anv other money or property he!d for the same person, notwithstanding the 
fact that a claim may have been filed or suit in»tituted under thi Act. 

(b) In the case of income, war-profit». ence»s-profits, or estate tases imposed 
bv any Act of Congress, the amount thereof shall, under regulations prescribed 
by the Commissioner of Internal Fievenue with the approval of the Secretary 
of the Tres»ury * * * be paid, as far as practicable, in accordance with 
subsection (a) of thi. section. Pending final determination oi the taz liability 
the Alien Prop&'rty Custodian is authorized to return, in accordance with the 
provisions of this A&t, money or other propertv in anv trust in such amount» 
as may be determined, under regulations prescribed by the Commi»»loner of 
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Jnternal Reveuue with the approval of the Secretary of the Treasury, to 
consistent with the prompt payment of the full amount of the internal-revenue 
taxes. 

Treasury Decision 4168 (C. B. VII-2, 413), Article II, provides: 
(a) Income or profits taaes. — These regulations are applicable to any income, 

war-profits, or excess-profits tax imposed by any Act of Congress and payable 
by any person whose property is or lms been held by the Alien Property 
Custodian, whether or not such tax is imposed in respect of such property or 
in respect of the period during which any of such property has been held by 
the Alien Property Custodian. 

(c) Citizens of the United States. — Any property held by the Alien Property 
Custodian may be returned, prior to any computation or payment of internal- 
revenue taxes, to any individual who at the time of the seizure of such property 
was a citizen of the United States. 

It is to be noted that the property in question is being returned 
to C, D, and K, who were nonresident aliens "at the time of the 
seizure of r- "' ~ tthe] property, " and not to A, at that time a 
citizen of the United. States. 

It is apparent, however, that A. is within the description "any 
person whose property is or has been held by the Alien Property 
Custodian. " The description clearly includes both the legal and 
the equitable owner of property. Accordingly, all property in 
which A possessed any equitable or legal interest (and to the extent 
to which she possessed such an interest) is available for the payment 
of "any income, war-profiits, or excess-profits tax imposed by any 
Act of Congress and. payable by * * * [her], whether or not 
such tax is imposed in respect of such property or in respect of the 
period during which any of such property has been held by the Alien 
Property Custodian. " (T. D. 4168, Article II(a). ) 

Inquiry is also made whether the tax on the income from January 
1 to July 26, 1924, should be computed under the law applicable to 
citizens of the United States, and the tax on the inconie from July 
26 to December 31, 1924, should be computed under the law appli- 
cable to nonresident aliens, or whether the tax for the entire year 
1924 should be computed in accordance with the law applicable to 
nonresident aliens. 

Xeither the Revenue Act of 1924, nor any other Revenue Act, 
specifies the mode of taxation w. here a taxpayer changes his status 
during the taxable year from that of' a citizen or resident to that 
of a nonresident alien or vice versa. Regulations 65, article 814, 
provide; "The status of. an alien on the last day of his taxable year 
or period determines his liability to tax for such year or period as 
a resident or nonresident. " To the same effect see Regulations 69, 
article 314; Regulations 62, article 818; and Regulations 45, article 
814. Where, however, under the Revenue Act of 1921 a taxpayer 
changed his status during the taxable year from that of a nonresi- 
dent alien to that of a resident alien, the Board of Tax Appeals, 
in John O'. lee et eL v. CommtsÃ oner (6 B. T. A. , 1005), refused to 
follow the regulations in this respect, and held that income received 
by a nonresident alien from sources without the United States is not 
taxable even though such person may become a resident alien subse. 
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quent to its receipt and prior to the close of the taxable year. The 
Commissioner acquiesced (C. B. VI — 2, 4). 

In view of that acquiescence, the above-quoted sentence, which had 
appeared in prior regulations, was omitted from article 1025 of Regu- 
lations 74. Since, so far as here relevant, there was no change in 
the law, the omission from article 1025, Regulations 74, of the sen- 
tence here in question, together with the Commissioner's acquiescence 
in Iee et al. v. Comm~8~~oner, supra, must be deemed to have the 
effect of amending and revoking the sentence as it appears in prior 
regulations. 

While for other purposes great differences exist between the 
status of the citizen and the status of the resident alien, in the present 
connection these differences appear immaterial. The change in 
the status from that of a citizen to that of a nonresident alien, or vice 
versa, appears therefore to be governed in this connection by the 
same rule as that applicable to the change in status from that of a 
resident alien to that of a nonresident alien, or vice versa. 

This offtce is therefore of the opinion that the taxpayer in the 
instant case is subject to tax upon her income from all sources 
with respect to all income received. or accrued from January 1 to 
July 26, 1924, and with respect to income received or accrued for the 
balance of the year is subject to tax only upon her income from 
sources within the United States. 

C. M. CIIARKSTq 
General Counsel, Bureau of Internal Revenue. 

ARTIGLE 318: Interest. 

REVENUE ACT OF 1924. 

Interest on bank deposit credited to trustee. (Sce Cr. C. M. 9156, 
page 166. ) 

SECTION 219. — ESTATES AND TRUSTS. 

ARTIcLE 342: Method of computation of nct 
income and tax. 

X. -18 — 5046 
Ct. D. 326 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OI COURT. 

INcoME — 11ENEPIcIARY — TAZABILITY — EGTATE DURING ADMINISTRA 
TION — INCOME NOT DEDUCTED BY ESTATE. 

Income of the estate of a decedent during the periosl of ad- 
ministration which is properly paid to a beneficiar must be 
included in computing the net income of the beneficiary, as 
required by sei tion 213(a) nnd section 219(b)3 of the Revenue 
Act of 1924, even though such income, though an allowable Ilednc- 
tion by the estate, was not claimed as a deduction, another allow- 
able deduction, which vvns claimed, exceeding the ross income 
of the estate for the taxable year. 
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I:Nj rsn ST&Trs CIBOVIT CouBT oP APPEALs Poa TIIB FIRsT CIBcUIT. 

Clara B. Jiff le, platntiff; appeRant, v. TIIornas IV. white, Collector, defendant, 
appellee. 

Appeal from the District Court of the Vuited States for the District of Massachusetts. 

[March 10, 1981. ] 
OPINION. 

RINOIIxM, J. : This is an action at law to recover a sum paid the defendant 
as an additional income tax alleged to have been illegally assessed and 
collected for the year 1924 in respect to certain income of the estate of David 
P. Ifimball, which, in accordance with the terms of his will, the plaintiif 
had received in the year 1924, but had failed to include in her individual 
tax return for that year. 

The case was tried before the court, a jury having been waived in writing, 
on an agreed statement of facts. In the district court judgment was entered 
for the defendant, subject to exception, and the case is brought here on 
a. ppeal. 

It appea. rs that in 1924 the executor of the estate of David P. Kimball paid 
the pla. intiff $29, 882. 84, which was her distributive share of the income from 
the estate and which she was entitled to have paid to her by it, she being 
a. legatee under the will of her father. The gross income of the estate was 
$146, 198. 80. The Federal estate tax paid by the executor was $140, 829, 29, 
which =lone and apart from other allowable deductions was greater than 
the gross income of the estate. In his income tax returns for the year 1924, 
the executor deducted the Federal estate tax and some other deductible sums, 
but did not include therein the amount of the income paid the plaintiff under 
the vvill. The Commissioner, however, in 1929, in reassessing her tax, included 
in the gross income of the plaintiiT the amount paid her by the executor and 
assessed thereon an additional tax, which was paid. 

As stated in the plaintiff's bill of exceptions, the question at issue is "the 
construction of clause (8) of subsection (b) of section 219 of the Revenue 
Act of 1924, and whether or not the plaintiff's said share of the income of the 
estate oi said David P. Ikimball was required by said olause (8) to be included 
in computing the plaintift's net income for the purpose of the Federal income 
tax. " 

The plaintiff's contention is that she was not required to include in her 
individual return her share of the income of the estate that was paid her, 
because it had not been included in the sum deducted by the executor in his 
return of the income of the estate for 1924. The Government contends that, 
under the Revenue Act of 1924, the portion of the income paid to the plain- 
tiff that year from the estate should be included as a part of her individual 
gross income in aseertaining her taxable income for that year. 

In the Revenue Act of 1924 it is provided: 
"SEO. 218. For the purposes of this title, except as otherwise provided in 

sect! on 288— 
"(a) Tbe term 'gross income' includes gains, profits, and income derived 

from salaries, wages, or compensation for personal service s " * of what- 
ever kind and in whatever form paid, or from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in property, whether real or per- 
sonal, growing out of the ownership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the transaction of any business 
carried on foi gain or profit, or gains or proQts and income derived from any 
sents. e whatever. 

"(b) Tl. e term 'gross income' does not include the following items, which 
shall be exempt from taxation under this title: "(8) The value of property ac'quired by gift, bequest, devise, or descent 
(but the income from such property shall be included in gross income). "SEc. 219. (a. ) The (normal and e cess pro(its) tax imposed by Parts I and 
II of this title shall apply to the income of estates or of any l-ind of property 
hekl in trust, inelud;ng— 

"(8) Income received by estates of deceased persons duriug the period of 
adininistration or settlement of the estate; 
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"(b) Except as otherwise provided in subdivisions (g) and (h), the tax 
shall be computed upon the net income of the estate or trust, and shall be 
paid by the fiduciary. The net income of the estate or trust shall be com- 
puted in the same manner and on the same basis as provided in section 212, 
except that— 

"(8) In the case of income received by estates of deceased persons during the 
period of administration or settlement of the estate, and in the case of income 
which, in the discretion of the fiduciary, may be either ilistributed to the bene- 
ficiary or accumulated, there shalt be altoioed as an additional deduction in 
computing the net income of the estate or trust the amount of the income of 
the estate or trust for its taxable year which is properly paid or credited 
during such year to any legatee, heir, or beneficiary, but the amount (required 
to be) so allowed as a deduction shall be included in computing the net income 
of the legatee, heir, or beneficiary. " 

Section 218(a), defining what shall be included in the gross income of 
individuals, is very broad and, after specifying income from various possible 
sources, it provides that "income from any source whatever" shall be in- 
cluded; while (b)8 of that section, although excluding "property acquired 
by gift, bequest, devise, or descent, " includes the income from such property. 
And we think that (b)8 of section 219 (which section directs how income re- 
turns for estates and trusts shall be made up, referring only incidentally 
to individual incomes) does not, by inference, make a case where the income 
going to a beneficiary is not in fact deducted from the income of the estate 
an exception to the above positive provisions of section 218, but rather en- 
forces those provisions by impliedly requiring the fiduciary to deduct such 
income in making up the estate's return and by providing that the collector 
shall allow such deduction; and that "the amount (required to be) so allowed 
as a deduction shall be included in computing the net income of the legatee, 
heir or beneficiary. " As was said in Ri)cer v. Commissioner of Internal 
Reoenne (42 Fed. (2d), 150, 151 [Ct. D. 264, C. B. IX — 2, 866]), while the 
Devenue Act of 1921 gave the estate permission to make the deduction, "in 
1924 Congress changed the law to make such a deduction compulsory. " 

It being compulsory both for the fiduciary to claim and the collector to 
allow the deiluction, the plaintiff can not escape the plain requirements of 
section 218, supplemented by section 219(b)8, and should have included the 
amount received as income from her father's estate iu computing her net 
income for 1924. 

The judgment of the district court is affirmed, with costs to the appellee. 

SECTION 222. — CREDIT FOR TAXES IN CASK 
OF INDIVIDUAI S. 

A. RTIcLE 387: When credit for taxes may be taken. 
REVENUE ACT OF 1924. 

Basis of credit where books are kept on accrual basis. Election 
where books are kept on the cash receipts and. disbursements basis. 
(See G. ('. M. 9459, page 169. ) 

PART III. — CORPORATIONS. 

SECTION 231. — CONDITIONAI AND OTHER 
EXEMPTIONS OF CORPORATIONS. 

ARTII LE 520: Social clubs. 
REVENUE ACT OI' 1924. 

Distribution of & hili's funds to holilers of participating certifi- 
c iles. (See I. T. 2557, page 119. ) 
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SECTION 288. — CREDIT FOR TAXES IN CA. SK 
OF CORPORATIONS. 

ARTIOLE 611: Credit for foreign taxes. 

REVENUE ACT OE 1924. 

Basis of credit where books are kept on accrual basis. Election 
where books are kept on the cash receipts and disbursements basis. 
(See G. C. M. 9459, page 169. ) 

SECTION 240. — CONSOLIDATED RETURNS OF 
CORPORATIONS. 

ARTIOI. E 683: When corporations are aSliated. 

REVENUE ACT OE 1924. 

General Counsel's Memorandum 2780 (C. B. VII — 1, 175) over- 
ruled in so far as inconsistent with General Counsel's Memorandum 
8982, page 250. ) 

PART IV. — ADMINISTRATIVE PROVISIONS. 

SECTION 256. — INFORMATION AT SOURCE. 

ARTIOI, E 1071: Return of information as to payments of 
$1, 000. 

REVENUE ACT OE 1924. 

Payments of renewal commissions to estates of deceased agents. 
(See I. T. 2560, page 173. ) 

PART V. — PAYMENT. COLLECTION, AND REFUND OF TAX AND 
PENALTIES. 

SECTION 270. — DATE ON WHICH TAX 
SHALL BE PAID. 

ARTIUM 1204: Liens and enforcement of tax liens 
by bill in equity. 

X-9-4961 
Ct. D. 288 

FEDERAL TAXES — REVISED STATUTES — DECISION OE COURT. 

LIEN — IMPAIRMENT — S TA'IE LEGISLATION. 
A recorded and valid lien in favor of the United States for a 

Federal tax can not be impaired by State legislation except as 
provided by an Act ot' Congress, and section 8166, Revised Statutes, 
as amended, ives no auiholdty to a State to require the filing of a 
notice of such lien with a designated o&cial as a condition of its 
continued validity. 
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UNITEO 8TATES Ciito&HT COUET oF APPEALS, FQUBTH CIRGUIT. 

United States of America, appellant, v. Bank of Jfoant Ifope, a Corporation. , 
appellee. 

Appeal from the District Court of the United States for the Southern District of West 
Virginia, at Charleston. 

[January 18, 1981. ] 
OPINION. 

Noi&THOOTT, Circuit Judge: Dartmont Coal Co. , a West Virginia corporation, 
incurred a liability to the United States of America for income taxes for the 
year 1920, in the amount of eleven thousand ten dollars and one cent 
($11, 010. 01), which was duly assessed in August, 1926. On October 14, 1926, 
the collector of internal revenue for the district of West Virginia filed a notice 
of. tax lien for the amount of this tax upon the property of the taxpayer in 
the office of the clerk of the District Court of the United States for the South- 
ern District of West Virginia, at Charleston, in Eanawha County. On April 27, 
1927, the Legislature of the State of West Virginia passed an act authorizing, 
among other things, the filing by the United States of notices of its tax 
liens in the offices of the clerks of the county courts of said State, pursuant to the 
provisions of section 8186 of the United States Revised Statutes as amended. 

By deed of trust, dated January 80, 1929, recorded in the office of the clerk 
of the County Court of Boone Countv, lV. Va. , on February 11, 1929, the 
Dartmont Coal Co. conveyed to C. F. Mahan, jr. , trustee, certain of its real 
estate in trust to secure notes payable to the Bank of Mount Hope, the 
appellee herein. 

The coal company being subsequently adjudicated a bankrupt, an order was 
entered on September 8, 1929, by the referee in the bankruptcy proceedings 
holding the lien of the Bank of Mount Hope under its deed of trust superior 
and prior to the claim of the United States for the income tax. Upon a 
hearing before the United States District Court for review and reversal, 
the referee's order was affirmed. This appeal is prosecuted from that decision. 

Section 8186, Revised Statutes, as amended by the Act of February 26, 1925 
(48 Stat. , 994), reads as follows: 

"SEO. 8186. That if any person liable to pay any tax neglects or refuses 
to pay the same after demand, the amount shall be a lien in favor of the 
United States from the time when the assessment list was received by the 
collector, except when other&vise provided, until paid, with the interest, penal- 
ties, and costs that may accrue in addition thereto upon all property and rights 
to property belonging to such person: Provided, ho&eever, That such lien shall 
not be valid as against any mortgagee, purchaser, or judgment creditor until 
notice of such lien shall be filed by the collector in the office of the clerk of 
the district court of the district within which the property subject to such 
lien is situated: Provided ftirther, That whenever any State by approprini& 
legislation authorizes the filing of such notice in the office of the registra. 
or recorder of deeds of the counties of that State, and in the State of Louisiana 
in the parishes thereof, and in the Sta. tes of Connecticut, Rhode Island, and 
Vermont in the office of the registrar or recorder of deeds or town or city 
clerk having custody of the land records of the towns and cities, then such 
lien shall not be valid in that State against any mortgagee, purchaser, or 
judgment creditor until such notice shall be filed in the ofiice of the registrar 
or recorder of deeds of the county or counties, or parish or parishes in the 
State of Louisiana, or in the oflice of the registrar or recorder of deeds or 
town or city clerk having custody of the land records in the States of Connecti- 
cut, Rhode Island, and Vermont of the towns or cities within ivhich the prop- 
erty subject to the lien is situated. " 

The act of April 27, 1927, of the West Virginia Legislature (ch. 56, Acts of 
Regular Session of 1927), reads as follows: 

"Be it enacted by the Legisl&ntnre of West Virpinriaf That a uniform law 
i'&'l «iug to the filing of notices of liens for Federal taxes and certificates for 
discharging such liens be enacted, so as to read as follows: 

"SEoTION 1. Pursuant to the authority of paragraph 8186 of the United 
Shitos Revised Statutes, notices of Federal tax liens and certificates dis- 
chargiug such liens may be filed in the offices of the clerk of the county court 
of one or more counties of the State. 
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" SFc. 2. As provided in said paragraph M. 86, no such tax shall be a valid lien 

as against any mortgagee, purchaser, or judgment creditor until such notice 
shall be filed in the oifice of the clerk of the county court of the county or 
couniies within which the property subject to the lien is situated. 

"SEo. 8. Notices of Federal tax liens heretofore filed. with the clerk of a 
Federal district court or certified transcripts thereof may be filed by the col- 

lector of internal revenue of the district in the oifice of the clerk of the county 
court of one or more counties in this State: Prm;ided, That such liens hereto- 
fore filed with a clerk of a Federal district court shall not continue valid liens 
for more ihan four months after the taking eftect of this act, as against any 
mortgagee, purchaser, or judgment creditor becoming such after the expira- 
tion of such four months, unless such notice or transcript shall be filed as above 

provided. After the filing of such notice or a certified transcript thereof with 
(he clerk of the couuty court, following the expiration of such four months' 

period, the Federal tax lien shall be valid as against mortgagees, purchasers, 
or judgment creditors becoming such subsequent to such filing. If this sec- 

tion shall be held not authorized by Federal law, it shall not affect the validity 
of the other sections of this act. 

"Szo. 4. The procedure with respect to filing and indexing shall be the same 

as that respecting other similar liens so far as applicable. 
"SEc. 5. The fee for filing each notice of lien shall be 25 cents and for each 

discharge thereof 25 cents. " 
It is well settled that no State has the power to enact legislation affecting 

Federal tax liens, except as permitted by an Act of Congress. In United' States 
v. 8nyder (149 U, S. , 210), Mr. Justice Shiras said: 

"If the United States, proceeding in one of their own courts, in the collection 
of a tax admitted to be legitimate, can be thwarted by the plea of a State statute 
prescribing that such a tax must be assessed and recorded under State regula- 
tion, and limiting the time within which such tax shall be a lien, it would follow 
that the potential existence of the Government of the United States is at the 

mercy of State legislation. . " 
It was early definitely settled that the States are prohibited from passing 

any act which shall be repugnant to the laws of the United States. In SfoCa(- 

loch v. JfariIlarnrS (4 Wheat. , 816), Chief Justice Marshall forever settled this 

question when he said: 
"The court has bestowed on this subject its most deliberate consideration. 

The result is a conviction that the States have no power, by taxation or other- 

wise, to retard, impede, burden, or in any manner control the operations of the 
constitutional laws enacted for Con~ss to carry into execution the powers 
vested in the General Government. This is, we think, the unavoidable conse- 

quence of that supremacy which the Constitution has declared. " 
The Legislature of the State of West Virginia clearly had no power to enact 

section 8 of the act of April 27, 1927, above quoted. Indeed, the legislature 
itself seems to have been aware of this fact, as is shown in the last sentence 
in section 8, and that the legislature had no such right was admitted by counsel 
for appellee in the argument before this court. It then follows that if any 
authority exists to support the contention of. appellee that the Government's lien 

to remain valid must be recorded as provided in section 8 of the act of April 

27, 1927, of the West Virginia Legislature, it must be found in the Act of 
Congress itself. 

A reading of section 8186, Revised Statutes, as amended shows that no suc» 
authority is expressly given in the statute, nor in our opinion, can any such 
construction be given the statute by inference. Section 8 of. the act of April 27, 

1927, of the West Virginia Legislature, was never in any -way accepted or con- 

curred in by the Government of the United States. On the contrary, the Com- 

missioner of Internal Revenue by Internal Revenue Bulletin VI, No. 26, on June 

27, 1927, expressly rejected this section in the following language: 
"The act of April 27, 1927, passed by the Legislature of West Virginia, eifec 

tive from the date of its enactment, is accepted by the Bureau of in&ruat 
Revenue (except the provisions of sections 2 and 8 thereof) as the ' appropriate 
legislation ' referred to in the second proviso of section 8186, Revised Statutes 
as amended by the Act of March 4, 1918 (87 Stat. , 1016), and the Act of February 
26, 1925 (48 Stat. , 994), authorizing the filing of notices of Federal tax liens 

with certain designated county or other officials. " 
It is admitted that the lien of the Government, when the notice was filed in 

the oifice of the clerk of the District Court of the United States for the 
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Southern District of West Virginia, in 1920, was a good and valid lien, and no 
subsequent act of the Legislature of %Vest Virg nia could in any way impair its 
validity. In United, States v. Carry (201 Fed. , 371), Judge Rose said: 

"In that case, as in all others which have been called to my attention or 
which I have myself found, it has been held that, when the requirements of 
the assessment and the demand have been complied Ivith, the lien ot the 
Government is superior to that of anyone acquiring any interests in the property 
after the date of demand. The Government's lien is unaffected by the fact 
that a subsequent i»cumbrancer or purchaser became such without knowledge 
that the Government had any interest in the property or claim upon it. " 

See also Blackloclc v. United States (208 U. S. , 75); United States v. Pacific 
Railroad (1 I'ed. , 97); United States v. Turner (28 Fed. Cas. , 232). 

In F013, Congress of the United States granted to the legislatures of the va- 
rious States the right to enact enabling legislation requiring Goverument liens, in 
order to be valid, to be filed in the office of the registrar or the recorder of deeds 
of a county ivithin which the property subject to the lien is situated. Such au 
Act should be strictly construed in favor of the Government. (United, States v. 
Dickson, 15 Pet. , 141; Co»acti, v. Coyne, 192 U. S. , 418; Hannibal, etc. , Raibocd 
Co. v. Packet Co. , 125 U. S. , 280. ) 

In the case of United States v. Diclcson, supra. , the Supreme Court said: 
"But if there be any doubt as to the proper construction of this statute 

(and we think there is noue), then that conclusion must be adopted Ivhich is 
most advantageous to the interest of the Government. The statute being a grant 
of a. privilege must be construed most strongly in favor of the grantor. " 

The I, egislature of the State of West Virginia did not see fit to avail itself of 
the permission given by the Act of Congress to pass the enabling legislation 
until the year 1027. In the meantime, the Government lien in this case had 
been recorded and become valid as against the property of the Coal company. 
No subsequent act of the Legislature of IVest Virginia could, of itself, in a»y 
way affect the validity of that lien. It follows that the action of the court 
below in declaring the lien of the appellee to be prior to that of the Government 
was erroneous, and the order of the court below is reversed. 

SECTIONS 277 AND 278. — PEMOD OF LIMITA. TION UPON 
ASSESSMENT AND COLLECTION OF TAX. 

ARTICLE 1271: Period of limitation upon, assess- 
ments of tax. 

X-6-4928 
Ct. D. 276 

INCOME TAX — REVENUE ACT OE 1924 — DECISION OE SUPREME COURT. 

1. WAlvss — EZEGUTED A&1'ER STATUToRY PERIoD AND APPEAL To 
Bomu. 

A consent in writing between the Commissioner and a taxpayer, 
pursuant to section 278(c) of the Revenue Act of 1924, to ihe 
assessment of a tax after the statutory period therefor, which is 
giveu while a case involving the tax is pending before the Board 
of Tax Appeals and after the expiration of the statutory period for 
assessment is valid. 
2. WAlvylc — ExTENsICN — DAYS BETIVEEN DEFlclsxcY N»TIOE AND 

FINAL DETKIIII l NATICN oF 13o lIIO. 

IVhere the Commissioner and a taxpayer, pursuant to section 
278(c) of the Revenue Act of 1924, consent in writing to the assess- 
ment of a tax after the statutory period therefor, which consent Ivas 
given after an appeal to the Board of Tax Appeals and provides 
that it shall expire on a specified date excepting that if a deficiency 
notice is sent and appeal tal-en to the Board the time for making 
any»sacs. ment shall be extended beyond the specified date by the 
number of days between the date of mailing the notice of deficiency 
and the dale of final decision of the Board, the lvaiver does not 
exlfire on ihe specified date, the provisiou relatin, to the exten- 
siou of thc time for assessment beyond that ilute being applicable. 
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8. WArvEE DUBKSS. 

Where, there being no determination that the right to collect a 
deficiency is barred, the Commissioner believes that it is not barred 
and the taxpayer, being informed by the Commissioner that if a 
waiver was not given a jeopardy assessment would be made and a 
bond required as a condition of deferring collection, at the Com- 
missioner's suggestion executes a consent in writing to the assess- 
ment of a tax after the statutory period therefor and is thereby 
enabled to have all questions concerning the alleged deficiency con- 
sidered by the Board of Tax Appeals to which an appeal was 
taken before the execution of the waiver, the waiver is not secured 
by duress and therefore inoperative. 

4. Dzorsrmr REvEEsEo. 
The decision of the circuit court of appeals (89 Fed. (2d), 878) 

reversed. 

SUPREME COUET OF THE Ui&FEED STaTES. No. 281. — OUTOBEE TEEM& 1980. 

Babbitt Iturnet, Cotnmiaeioner of Internat Revenue, petitioner, v. Citicago Railway 
Equipment Co. 

On writ of certiorari to the United States Circuit Court of Appeals for the Seventh 
Circuit. 

[January 5, 1981. ] 
Mr. Justice BEaNnErs delivered the opinion of the court. 
The Revenue Act of June 2, 1924 (ch. 284, section 278(c), 48 Stat. , 268, 800), 

provides concerning income and profits taxes under the Revenue Act of 1918: 
"Where both the Commissioner and the taxpayer have consented in writing 

to the assessment of the tax after the time prescribed in section 277 for its 
assessment the tax may be assessed at any time prior to the expiration of the 
period agreed upon. " 

Section 277(a)2 (48 Stat. , 299) provides that the tax "shall be assessed 
within five years after the return was filed, and no proceeding in court for the 
collection of such taxes shall be begun after the expiration of such period. " 
Section 277(b) provides that if due notice of the determination of a deficiency 
has been mailed to the taxpayer, and an appeal is taken to the Board of Tax 
Appeals, the time for making the assessment shall be extended "by the num- 
ber of days between the date of mailing of such notice and the date of the final 
decision by the Board. " Section 278(d) provides that when assessed within 
the period prescribed by section 277 or section 278, "such tax may be collected 
by distraint or by a proceeding in court, begun within six years after the assess- 
ment of the tax. " This case presents, among others, the question whether a 
waiver given while the case was pending before the Board of Tax Appeals but 
after the expiration of five years from the filing of the return tolls the statute 
of limitations. 

On June 16, 1919, the Chicago Railway Equipment Co. filed its income and 
profits tax return for 1918. On March 14, 1926, the Commissioner determined 
a deficiency and gave due notice thereof. On May 6, 1925, the taxpayer filed 
its appeal with the Board of Tax Appeals. On December 10, 1925, the taxpayer 
and the Commissioner executed an agreement which provided that "the time 
for making any assessment "' * * shall remain in effect until December 81, 
1926, and shall then expire except that if a notice of a deficiency in tax ls sent 
to said taxpayer by registered mail before said date and * * * if an appeal 
is filed with said Board [of Tax Appeals] then said date shall be extended by 
the number of days between the date of mailing of said notice of deficiency and 
the date of final decision by said Board. " On July 28, 1926, the Board con- 
firmed, in the main, the Commissioner's determination (4 B. T. A. , 462); b« 
the circuit court of appeals remanded the case to it for further proceedings. 
(20 F. (2d), 10. ) Then for the first time the defense was made that the defi- 
ciency had been barred by the statute of. limitations. The Board overruled the 
objection (18 B. T. A. , 471); but its decision was reverserl by the circuit court 
of appeals (89 1'. (2d), 878). This court granted a writ of certiorari. (282 
U. S. , 821. ) 
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First. The taxpayer contends that the agreement of December 10, 1925, was 
inoperative because the Commissioner lucked the power to sign a waiver after 
an appeal from his determination to the Board of Tax Appeals. The arm- 
ment is that once such an appeal has been filed, the Commissioner's powers 
of investigation and determination have been exhausted; that thereafter his 
duty in making an assessment pursuant to the Board's order is purely minis- 
terial; that the waiver is in efFect an agreement not to plead the statute of 
liinitations; and that the Commissioner is not authorized to receive such a 
waiver. As we said in Stange v. United States, No. 28, decided this day 
[Ct. D. 274, page 414, this Bulletin], the Commissioner's signature wa. s required 
purely for administrative purposes. (See Florsheira Bros. Uo. v. Unite&I States, 
280 U. S. , 458, 466 [Ct. D. 167, C. B. IX — 1, 260]. ) There was nothing in this 
requirement which limits the period durin which a waiver may be effectively 
given. (Compare liken v. Cotntnissioner, No. 69, decided this day [Ct. D. 275, 
page 417, this Bulletin]. ) Moreover, at the time this vvaiver was executed, the 
(, 'ommissioner was contemplating the making of a jeopardy assessn&ent, which 
the taxpayer desired to avoid. The Commissioner was clearly authorized, 
under his general administrative powers, to accept instead the waiver as a 
substitute means of insuring ultimate collection. (See ziiken v. Commissioner, 
supra. ) 

Second. The taxpayer contends that the waiver was inoperative because 
the Commissioner lacked the power to sign a waiver after the expiration of 
the 5-year period. ' What was said on this subject in reference to a waiver 
under the 1921 Act in Stange v. United States, supra, is applicable also to the 
corresponding provision of the 1924 Act. A difference in phraseology is called 
to our attention; but it is wii, bout significance. The further argument is 
made that in view of other sections in the 1924 Act, ' an interpretation ot 
section 278(c) which permitted the giving of a waiver after the expiration 
of the five years, would lead to absurdities and inequalities which Congress 
could not have intended. Reference is made, first, to section 278(e)' which, 
it is urged, renders inoperative any waiver signed after the enactment of the 
statute where the assessment in question was already barred prior thereto. ' 
The inequality charged is that the limitation period for the assessment of 1918 
taxes due under a return filed before June 2, 1919, could not, under the su- 
gested interpretation, . be waived after June 2, 1924, but that the corresponding 
limitation for the same tax due under a return filed after June 2, 1919, could 
be so waived. We need not determine whether respondent is correct in assum- 
iug that section 278(e) qualifies section 278(c) in respect to waivers on 
assessment of taxes barred prior to June 2, 1924; ' for even if that section has 
this effect, no objectionable inequality would result in permitting a revival of 
liability in one case and not in the other. Some arbitrary date must be taken 

' See Joy I&/oral Co. v. Commissioner (29 F. (2d), 865); Cot»mbta Iron Wor)cs v. Broc)c 
(38 Ii'. (zd), 816). In these cases the taxpayers' contention was sustained and the 
waivers beld iuoperative. 

& Itespoudent s. lso cites section 278(e) of the Revenue Act of 1926 (ch. 27, 44 Stat, , 
I), 59), which substantially reenacted section 278(e) of the 1924 Act, aud urges that par- 
ticular discrimiuatious would result from the combined etfect, under certain suggested 
interpretations, of these two sections. But the e(Icct of a later statute can uot authorize 
an unintended aud undesirable consti'uctiou of au earlier Act. Compare It&zssett v. United 
States (278 U. S. , 181, 188 [T. D. 4260, C. B. VIII — 1, 206] ). 

i "(e) This section shall uot (1) authorize the assessment of a tax s * s if 
the tiiue of the enactment of this Act such assessment * * " was barred by the 
period of limitation then iu existence. s * "" (43 Stat. , 300. ) ' In the case at bar, the assossmeut would not have bees barred until June 16, 1924, 
tive years from the date of the return, aud after tbe enactment of the 1924 Act, so that 
section 278(e) is wholly inapplicable. Respondent offers the case of a tax under an earlier 
return merely for the purposes of its argument. ' Subdivision (e) can uot be said to qualify every other subdivision in section 278. 
Nothing indicates an iuteutiou to have it liiuit the etfect of section 278(a) which per&cits 
i&sscssmeut to be made or suit to be brou ht at any tiiue in the case of a false or fraudu- 
b u( return or a failure to file any return. Coicpare United States v. Updihe (281 U, S. , 
. 199, 495 [Ct. D. 192, C. B. Iyf — 1, 228]); United States v. Lazenby (5 I&'. (2d), 827). Nor 
ls &I&i ri any indication that it should qualify subsection (c), which provides for the giving 
of waivers. But see Jacobs Bros. Co. v. Commissioner (19 B. T. A. , 315), which involved 
section 278(c) aud related sections oi' the 1926 Act, supra, note 2. Compare Steiner 
Iffih Co. v. Commissioner (18 B. T. A. , 740); James d Hotmstrom Piano Co. v. Commts- 
»ioner (19 B. T. A. , 322); Oillespie v. Commissioner (20 B. T. A, 1068, 1079); Wethercll 
itro». Co, v. White (D. Mass. , decided December 3. 1930, U. S. Daily, December 30, 1930, 
p 3291). The decisiou iu Russell v. United States (278 U. S. , 181) iuvolved the inter- 
pretatiou of subdivision (d) which extended the period for coilectiou without auy act ou 
the Part of the taxpayer. Subdivision (c) is effective only if the taxpayer voluntarily 
executed a waiver. 
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for the imposition of a period of limitation. It may be taken likewise in regard 
to its removal. 

Attention is also called to section 281(e) of the 1924 Act, ' which extended 
the time for making claims for refund where a waiver of assessment had been 
filed prior to certain specifie dates, ' and it is said. that section 278(c), as in- 
terpreted, would, when read with section 281(e), result in a discrimination 
against those taxpayers who had signed a waiver after the statute had run. 
The argument is that such taxpayers would still be liable for the tax, but that 
no corresponding extension of the limitation on claims for refund would be 
given. The dates specified in section 281(e), however, do not coincide with 
the periods of limitation on assessment and collection. The purpose of that 
section was merely to extend the time for filing claims for refund in particular 
cases of taxes for the years 1917 — 1919. There is no necessary relation between 
it and section 278(c). Moreover, a taxpayer who has signed a waiver and 
has had the validity of the alleged deficiency determined in the courts on ap. 
peal from the Board's determination, has no good ground for complaint that 
he can not thereafter raise the same question on a claim for refund. ' 

Third. The taxpayer contends that, by its terms, the waiver expired Decem- 
ber 81, 1926. The argument is that since the appeal to the Board of Tax Ap- 
peals had already been taken, the latter part of the instrument, relating to an 
e~tension of the time for assessment equal to the number of days the cs. se would 
be before the Board, is inapplicable. The immediate object for which the 
waiver was given was to enable the case to be determined, without respondent 
being obliged to pay or to furnish bond; and it must have been assumed that 
thereafter the Commissioner would duly assess and collect the amount of the 
deficiency. The record reveals that three days before the execution of the 
waiver, the Solicitor of Internal Revenue wrote respondent that "as it is im- 

possible at this time to determine whether the case will be disposed of by the 
Board prior to the expiration of the period 4 "' * you are requested to 
execute * s ": the inclosed waiver ":- "' *;" and he stated further that 
if the waiver were not given, the Commissioner would make a jeopardy assess- 
ment and require a bond as a condition of deferring collection. Consequently, 
the provisions of the la. tter part of the waiver were clearly intended to be ap. 
plicable; and while its language perhaps was not as apt as it might have 
been, ' there is no basis for denying its obvious purpose. 

Fourth. The taxpayer contends that the waiver was inoperative because 
secured by duress. The argument is that while the Commissioner in December, 
1925, might have made a jeopardy assessment and have enforced collection, such 
action would have been illegal because the statutory period had then expired, 

s 43 Stat. , 302, as amended by the Act of March 8, 1925 (ch. 435, 43 Stat. , 1115). 
r E. g. , for 1917 taxes, within five years after the return was filed; for 1918 taxes, 

before tune 15, 1924; for 1919 taxes, before tune 15, 1925. Claims might be made on or 
before April 1, 1925, for 1917 aud 1918 taxes, on or before April 1, 1926, for 1919 taxes; 
or if the waiver was extended by a new waiver, then respectively before April 1, 1926, 
or April 1 1927; or within four years after the tax was paid. (43 Stat. , 116, 302, 
1115 — 1116. ) (See Regulations 65, article 1307. ) These provisions followed a similar 
section in the Act of March 4, 1923 (ch. 276, 42 Stat. , 1504 — 1505), dealing with 1917 
taxes; they were reeuacted, to include claims for the refund of 1920 and 1921 taxes, in 
section 284(g) of the Revenue Act of 1926 (ch. 27, 44 Stat. , 9, 67). Prior to the euact- 
meut of section 281(e) of the 1924 Act, all claims for refund had to be filed within five 
years from the date the returu~ was due, or within two years from the date the 
tax was paid (R. S. , section 8228, as amended by the Act of March 4, 1923, supra). 
See Revenue Act of 1918 (ch. 18, section 2o2, 40 Stat. , 1057, 1085), Reveuue Act of 
1921 (ch. 136, section 252, 42 Stat. , 2"7, 268) Revenue Act of 1924 (ch. 234, section 
1012, 43 Stat. , 253, 342). Compare section 1l]. 2 of the Revenue Act of 1926 (ch. 2» 
44 Stat. , 9, 115), Jfianesofu Jfutual Life Ins. Uo. v. United States (66 Ct. Cls. , 481, 493» 
certiorari denied, 279 U. S, , 850), Oxford Ban@ v. Usstedl States (44 F. (2d), 25&). . 

s The 1926 Act expressly provided that where au appeal had been taken from a deficieucv 
determination, no credit or refund could thereafter be allowed except in conformance with 
the derision of the Board. (Sectiou 284(d), ch. 27, 44 Stat. , 9, 67. ) Aud refund or 
credit was allowable only if the petition had been filed with the Board within four years 
after the tax was paid, or a timely claim for refund had been made. (Scetiou 284(e), 
44 Stat. , 67. ) This section was amended by section 507 of the 1928 Act (ch. 852, 45 
Stat. , 871; 26 U. S. C. , section 1065(e) ), to make the filing of a claim for refund or credit 
unnecessary where an appeal was taken. On the general problera of refunds, compare 
H. R. No. 1, Sixty-uiuth Congress, first session, December 7, 1925, pages 13 — 14; heariugs 
before the Committee on Ways aud fileaus on revenue revision of 1925; id. , pages 285 — 292i 

504, 934 et seq. , 981 — 983; hearings before the Senate Committee ou Piuauce, on H. R. 4 
id. , January 4, 1926, pages 192 — 194, 208 — 209. 

s The waiver was executed on the standard mimeographed form generally used prior to 
the mailing of a deficieucy letter. Had it read: "s s * if a notice of deficieucy was 
sent * s s" before December 31. 1926, there could be no doubt of its applicability 
to the appeal then pending. Its meaniug, iu view of the circumstances under which it 
tvas given, is nevertheless clear. 
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an&1 that a waiver procured by such a threat is ineffective. Whether or not the (. 'ommissioner Ivould have been liable to the taxpayer for a collection made as the result of a jeopardy assessment in 1925, we need not determine. He clearly had the power to make such assessment and thereby compel the filing of a claim for abatement nnd the giving of a bond, w or, if such claim and accompanying 
bon 1 were not filed, to maLe collection and relegate respondent to an action at law. In the absence ot a determination that this deficiency was barred, it was the Commissioner's duty to proceed to insure the assessment and collection 
of the tax. At his suggestion, the taxpayer executed the waiver. Thereby it 
was enabled to have all questions concerning the alleged deficienc considered 
by the Board. A waiver given under such circumsta. nces is not invalid. This 
contention, which seems to have been raised for the first time in this court, 
is also unsound. 

Reversed. 

ARTlcx, E 1271: Period of limitation upon assess- 
ments of tax. 

X-11-4976 
Ct. D. 295 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

AssEssMENT — LIMITATICN — I' XTENSION oF AssEssMENT PERIOD— 
APPEAL To THE BCARD oF TAX APPEAI s. 

Where the taxpayer and the Commissioner consent in writing to 
extend the period within Ivhieh assessment of the tax for 1919 
might be made as provided for in section 278(c) of the Revenue 
Act oi 1924 and a notice of deficiency has been mailed to the tax- 
payer by the Commissioner within said period as extended, in 
accordance with section 274 of that Act, and the taxpayer has filed 
an appeal with the Board of Tax Appeals within the time pre- 
scribed by section 274(a), the period within which an assessment 
can be made is extended both by the express terms of the waiver 
and by the provision of section 277(b) of the Revenue Act of 1924 
by the number of days between the date of the mailing of such 
notice and the date of the final decision by the Board. 

UNITED STATEs CIRO'UIT CQURT oF APPEALs~ S IxTII CmoUrr. 

Price &9 Lucas Cider &9 Irinegar Co. , appellant, v. Robert H. Lucas, Collector, etc„ for the District of Ifentucky, appellee. 

Appeal from the District Court for the Western District of Kentucky. 

[January 9, 193L] 

OPI1V ION. 

DENIsoN, Circuit Judge: The question is whether the income tax assessment 
was made after the expiration of the applicable period of lilnitation. The 
return for 1919 was filed on March 14, 1920; the 5-year period, as once 
ex(ended, would expire March 14, 1926. September 5, 1925, the Commissioner 
sent the usual 00-day letter, proposing the deficiency assessmeut now in contro- 
versy, and on October 23 the taxpayer appealed to the Board of Tax Appeals 
for a re&letermination. November 4, 1l)';h waiver Was executed. The extension 
provision is in these words: "This waiver of the time for making any assess- 
ment as aforesaid shall remain in effect until December 31, 1926, and shall 
tlien &ycpire except that if a notice of a deficiency in tax is sent to said taxpayer 
by r&gistered mail before said date and (1) no appeal is filed therefrom with 
the United States Board ot Tav. Appeals then said date shall be extended 60 

Se& Revenue Act of 1924 (ch. 234, section 274(d) and section 279(a), 43 Stat. , 293, 
2!&7, 300). 

"Other waivers were alleged to bc in esdstence, and while they were not produced at 
ii&c trial before the Board, it is evident that in December, 1929, the Commissioner was of 
the opinion that the deflci&ncy, already determined, was not barred. This was clearly 
stated in the letter to respoudent requestinS a waiver. 

72109' — 31 22 
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days, or (2) if an appeal is filed with said Board then said date shall be 
extended by the number of days between the date of mailing of said notice 
of deficiency and the date of final decision by said Board. " (January 25, 1927, 
the Board of Tax Appeals, reciting that the petitioner had moved to dismiss, 
thereupon ordered that the motion be granted and the proceeding dismissed, 
and fixed the amount of the deficiency at the sum which had been proposed by 
the Commissioner. The order became final, under the Board's rules, on Febru- 
ary 24, On February 26, 1926, the Commissioner made the assessment. The 
taxpayer, the present appellant, paid the tax and brought this suit to recover. 

The applicable statute is the Revenue Act of 1924. Section 277(a) fixes the 
5-year period, while (b) provides that it shall be extended by 60 days if the 
notice of assessment has been given and there is no appeal; but that, if an 
appeal has been filed, then the extension is "by the number of days between 
the date of the mailing of such notice and the date of the final decision by tl'e 
Board. " The letter of this provision, in statute and in waiver, plainly ex- 
tended the period from and after December 31, 1926, for the number of days 
between September 5, 1925, and February 24, 1927, being 1 year 4 months and 
20 days, or until May 20, 1927. The assessment was therefore in time. 

The appellant concedes this, as the literal application; but contends that 
it leads to the sometimes rather absurd result of extending the time for 
assessment months or yea. rs after the controversy has been settled by the 
Board of Tax Appeals or the Circuit Court of Appeals. It points out that 
the Act of 1926 specifies that the assessment must be made within 60 days 
after the end of the appellate proceedings; and that as there was no such 
60-day extension in the old law, it must be construed as requiring the assess- 
ment to be made before the order of the Board of Tax Appeals becomes final. 

We do not deny the improbability that Congress, if its attention had been 
specifically attracted, would have intended to extend the assessment power 
for such long times as may sometimes develop under the literal construction 
of 277(b). Appellant's proposed alternative, that the assessment must be 
made on or before the day when the Board of Tax Appeals' decision becomes 
final, is perhaps equally improbable. At any rate, we find no suificient justi- 
fication for not interpreting the statute and the stipulation as they read. 

The judgment is afiirmed. 

SECTION 981. — CREDITS AND REFUNDS. 

ARTIcLE 1807: Limitations upon the crediting and 
refunding of taxes paid. 

X-90-5064 
Ct. D. 884 

INCOME TAX — REVENUE ACT OF 1924 — DECISION OF SUPREME COURT. 

1. C~M ror, REEUNn — SUPFiczmcx. 
Where the Commissioner sends the taxpayer a letter containing 

a schedule disclosing the computation of its tax and showing an 
overassessment which he states can not be allowed in part because 
of the provisions of section 281 of the Revenue Act of 1924 and 
after the amendment of that section notifies the taxpayer that an 
apparent overassessment can not be allowed unless a waiver is 
filed on or before June 15, 1925, as provided by the Act of March 3, 
1925, amending section 281(e) of the Revenue Act of 1924, the 
taxpayer's execution of the waiver, which was received and ac- 
cepted by the Commissioner, in connection with the two communi- 
cations from the Commissioner, constitutes the filing of an informal 
claim for refund vvithin the meaning of section 281(e) of the 
Revenue Act of 1924 as amended by the Act of March 3, 1925. 

2. SUI'r — LIMIY&TION — COUN'r ON AccoUNT STAIEn. 
Upon delivery to the taxpayer of a certificate of overassessment 

there arises a cause of action pleaded in a count for money due 
on account stated which is not barred by R. S. 3226 as amended 
although begun after the period of limitation therein specified. 
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Sti&EEME Covav oE vaE UivlTEn STAvzs. No. 282. — Ocronza TEi«M, 1980. 

Bonwit Teller «4 C, "o. , petitioner, v. The Un4ted States. 

On writ of certiorari to the Court of Claims. 

[April 18, 1981. ] 

Mr. Justice BvrLEE delivered the opinion of the court. 
This action was brought to recover the amount of an overpayment of income 

tax for the year ended January 81, 1919, as determined by the Commissioner 
of Internal Revenue and shown in his certificate, No. 990988, issued to plaintiif 
May 12, 1927. The Government first filed a general traverse. But later, assert- 
ing lack of authority on tlie part of the Commissioner to make the determina- 
tion and refund, it filed a counterclaim for the amount of a check sent plaintiff 
to pav the balance of the refund remaining after deducting a part to pay an 
additional tax assessed against it for the year ended January 81, 1917. That 
tnx was then, as it, is now conceded, barred by a statute of limitation. (Boilers 
v. N. Y. «8 Albany Co. , 278 U. S„846 [T. D. 4009, C. B. VI — 1, 268]. ) On special 
findings the court entered judgment dismissing plaintift's complaint and the 
Government's counterclaim but gave the latter judgment for thc cost of print- 
ing the record, (69 C, Cls. , 688; 89 F. (2d), 780. ) On plaintiff's petition we 
granted a writ of certiorari. (282 U. S. , 828. ) 

The court found: 
I'lnintiff is a corporation engaged in the busiuess of selling merchandise at 

retail. Its fiscal year begins February 1. July 14, 1919, it filed its return for 
the year ended January 81, 1919, reporting an income tax of $57, 871. 16 which 
was paid, one-half July 14 and the balance December 18 following. Pending 
audit of the return, the Commissioner fixed plaintiff's total tax liability for 
that year at $225, 165. 75 and in April, 1924, made a jeopardy assessment for 
$167, 294. 59, the excess over the amount returned and paid. Tlie plaintiff. 
promptly filed a claim for abatement of the full amount of the additional 
assessment. 

November 19, 1924, the Bureau sent plaintiff a letter containing a schedule 
disclosing the computation of its tax for the year ended January 81, 1919, and 
showing a total overassessment of $178, 161. 02. Froin this amount tliere was 
deducted $10, 866. 48 found by the Commissioner to have been erroneously in- 
cluded in plaintiff's return and paid. The letter stated: "Inasmuch as the 
provisions of section 281 of the Revenue Act of 1924' have not been complied 
with (in) regard to the full amount of the above overassessment, a portion in 
the amount of $10, 866. 48 can not be allowed. " In accordance with that letter, 
the Commissioner allowed plaintiff's claim for abatement. 

May 16, 1925, the Bureau wrote plaintiff that an exainination of its income 
tnx return for the year ended January 81, 1919, disclosed an apparent over- 
assessment, and that it could not then be allowed "unless an income and profits 
tnx waiver is filed on or before June 15, 1925, as provided by an Act of Congress 
dated March 8, 1925, amending section 281(e) of the Revenue Act of 1924. ' 
Two waiver forms are therefore inclosed in order that vou may, if you desire, 

' Sac. 281 (43 Stat. , 301). 
« 

(b) Except as provided in subdivisions * s * (e) * * «' no such credit or 
refund shall be allowed or made after four yenrs from the time tbe tax wns paid, unless 
before tbe expiration of such four years a claim therefor is filed by tbe taxpayer, s 

(e) If the taxpayer bas, within five years from the time the return for. the taxable 
rcnr 1917 was due, filed a waiver of bis right to have the taxes due for such taxable year 
&leiermined nud assessed within five years after the return wns filed, or if be iias, on or 
before June 15, 1924, filcd such a waiver in respect of the taxes due for the taxable year 
1018, then such credit or refund relating to the taxes for the year in respect of wbicb 
the waiver wns filed shall be allowed or made if claim therefor is filed either on or before 
Apiil 10 l925, or within four years from the time the tax was paid. 

(f) This section sbnll not s s s (2) bar from allowance a claim in respect of a 
tnx for the taxable year 1919 or 1020, if such claim is filed before the expiration of five 
years after the date the return was due. 

'Art oi' March 8, 1025 (43 Stnt. , 1115), added to section 281(e): "If thc taxpayer bas, on or before June 15, 1925. filed such a wn. iver in respect of the 
taxes duc for the taxable year 1919, then such ere&lit or refund relating to the taxes for 
the tnxnbl&' V&nr 1919 shall be allowed or made if claim therefor is fil&'d either on or 
before April 1, 1920, or wibin four years from the time the tnx was paid. " 
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execute and forward one of the forms to this oflice. " plaintiff executed the 
waiver and May 22, 1925, returned it with a letter stating: " In accordance 
with your request, we inclose you herewith waiver. " On the following day 
the waiver was received and accepted in writing by the Commissioner. 

December 11, 1926, counsel for plaintiff sent the Bureau a letter which 
quoted the substance, as above given, of the letters of November 19, 1924, and 
May 16, 1025, and, in reference to the letter of May 22, 1025, said: " Since that 
time we have heard nothing further from you and there has been no refund 
made to the taxpayer. " February 5, 1027, the head of the audit division 
approved aud recommended for allowance the certificate of overassessment 
No. 990988. Tbe record of the case was checked to determine whether the 
plaintiff had filed a claim for refund prior to the expiration of the applicable 
period of limit. ation. And it was determined that the documents filed which 
included the audit letter of November 19, 1924, showing how the amount of. the 
overpayment was ascertained, the letter of May 16, 1925, furnishing form of 
waiver, and the plaintift's answer of May 22 following, inclosing the executed 
ivaiver, would be treated by the Bureau as an informal claim for refund filed 
May 28, 1925. 

Plaintiff's letter of May 22, 102o, bears an undated indorsement: " Inferential 
demand for the refund upon basis of the schedule sent taxpayer under date 
of November 19, 1924, * "' ". Rules and Regulations. Mulligan, " and an- 
other dated April 4, 1927: "Approved by Mr. Mulligan aud Mr. Sherwood for 
scheduling as is. O. Allen. " 

February 9, 1927, the Bureau wrote plaintift's counsel: " " * * in order 
that tbe allowance of the overassessment may be made, you are requested to 
file with this office a claim on the inclosed Form 848 setting forth the basis 
of the adjustment * ~ ~. " Accordingly plaintiff executed the form and 
thereon stated that the application should be allov ed for the reasons shown 
in the audit letter of November 19, 1924, a copy of which was attached. And 
Icebruary 17, 1927, plaintiff returned the form with a letter saying: " * 
we inclose herewith for filing, claim for refund. in the sum of $10, 866. 48 

on Form 848. " The claim was received and filed in the Bureau 
February 19; the Commissioner allowed the claim and on March 8 approved 
and scheduled to the collector the certificate of overassessment. 

On the margin of the Bureau's record copy appear the following certifications: " Waiver filed May 28, 1925. Informal claim for refund filed May 28, 1925, 
with waiver perfected by claim Form 848. (Signed) O. Allen, 8/4/27. " "Claim 
for refund filed May 28, 1925, waiver filed May 28, 1925. " "This C. of O. 
(certificate of overs. ssessmeut) approved for scheduling as is by W. T. S. 
( Signed) O. Allen, 4/4/27. " 

The collector credited $9, 846. 00 against the additional tax assessed for the 
year ending January 81, 1917. May 12, 1927, the Commissioner caused the 
certificate, showing the deduction made by the collector, to be delivered to 
plaintiff with a check for the balance of tbe overassessment and interest, 
$1, 462. 99. Plaintiff objected to the application of any part of the refund against 
such additional assessment on the ground that the 1917 tax was barred and 
declined to accept the check in f ull settlement but offered to apply it in partial 
payment of the claim. 

The Government, in support of the judgment below, insists that no claim 
for refund was filed by plaintiff prior to April 1, 1926, the time permitted by 
the Act of March 8, 1925 (48 Stat. , 1115), and that therefore the Commissioner 
was without authority to allow tbe claim. 

The provision involved amends section 281 (e) of the Revenue Act of 1924 
(48 Stat. , 802) . It provides that if the taxpayer has on or before June 15, 
1925, filed a waiver of his ri ht to have the tax due for the taxable year 1919 
determined and assessed within five years after the return was filed, then re- 
fund relating to such tax shall be made if claim therefor is filed on or before 
April 1, 1026. The section is a part of a. tax law giving to taxpayers oppor- 
tunity to secure refund of overpayments that had become barred. Manifestly 
it is to be construeci liberally in favor of tbe taxpayers to give the relief' it 
was intended to provide. ( United States v. Merriam, 268 U. S. , 179, 187 
[T. D. 8585, C. B. II — 2, 87]; Itomers v. N. K 6 Atba~vy Co. , supra, 850; United 
States v. UI&dilce, 281 U. S. , 489, 406 [Ct. D. 102, C. B. IX — 1, 228]; United 
States v. 3Iiehel, 282 U, S. , 656 [Ct, D. 810, page 297, this Bulletin]. ) 
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Plaintiff filed its waiver within time and, in consideration of that, it admit- 
tedly secured the right to claim the refund. But it did not within the specified 
time formally make a claim for it. The Government's point comes down to 
the question whether the waiver and the letter transmitting it to ether with 
what we»t before aruouuted to the filing of a claim within the meaning of the 
statute. 

The ( ommis. ioner prior to that amendment had finally determined that in 
1919 plaintiif had overpaid its tax by 810, 866. 43. That finding was made upon 
a consideration of the plaintiff's tax return, its claim for abatement of the 
jeopardy assessment and presumably all material details of' its business in the 
taxable year. The schedule contained in the audit letter of November 19, 1024, 
showed the manner in which the Bureau had computed the tax. And the 
refund of the ascertained overpayment was withheld lly the Commissioner solely 
because of plaintiff's lack of compliance l&ith section 281 as it then stood. 

The letter of May 16, 1025, sent soon after section 281 was amended, un- 
n&istakably referred to the overpayment that the Commissioner had found and 
reported. That an allowance of credit or refund was immediately intended is 
sho&vn by the statement that it could not then be allowed unless waiver was 
filed as provided by the 1925 amendment. Plaintift"s prompt execution and 
return of the waiver and the Bureau's acceptance of it clearly show that both 
cons:dered the facts already found and reported a sufficient basis for plaintiff's 
claim. That such was the view of the Commissioner is fully confirmed by 
the notations made on the letter transmitting the waiver and upon the office 
record of the certificate. 

The question here is to be distinguished from that which would have arisen 
if, c&, ntrary to the taxpayer's insistence, the Commissioner had held that what 
was done did not constitute a filing of a claim. No statute provides for review 
of the Comnlissioner's determinations in favor of taxpayers when made within 
the scope of his authority. Such rulings are entitled to much weight. In this 
ease he had already found that in 1919 plaintiff had overpaid its tax in the 
amount stated. He needed no additional information to enable him to deter- 
mine whether credit or refund should then be made. There is no suggestion 
that the allowance v;as induced by or resulted from fraud or mistake. The 
facts found disclose that there was a reasonable or substantial compliance 
with the amendment. The Commissioner within the time allowed was advised 
of the grounds on which plaintiff's right to refund rested, and was not mis'ed 
or deceived by plaintiff's failure to file formal claim and was fully warranted 
in holding that the waiver and earlier documents were sufiicient. (Tt&cker v. 
Aleaander, 275 U. S. , 228, 231 [T. D. 3973, C. B. VI — 1, 287]. ) 

The Government further contends that, even if the Commissioner's allowance 
was authorized, this suit is barred by IL S. , section 3226, as amended. (26 
U. S. C. , section 156. ') It provides that no suit for the recovery of any 
internal revenue tax alleged to have been erroneously collected shall be begun 
after five years from the payment of such tax. The overpayluent ma&le was 
more than five years before the complaint was filed. This case is not within 
the clause giving two years after disallowance because here the claim was 
allowed. Plaintiff pleads its claim in two forms. The first is based upon the 
issue and delivery of the Commissioner's certificate showing plaintiff entitled 
to a refund in the amount specified. The second alleges an account stated 
sh»ud» that there is due plaintiff the amount claimed. The action is not for 
tb& ovcrpaynlent of the tax in 1910 but is g'rounded upon the determination 
evidenced by the certificate issued by the Commissioner Aiay 12, 1927. Upon 
delivery of the certificate to plaintiff, there arose the cause of action on which 
this suit was brou ht. (Unite&I Stat& s v. Kaafman, 06 U. S. , 567, 570; United 
States v. Savings Bank, 104 U. S. , 728; Ba«k of Greencastle's Case, 15 C. Cls. , 
'-'e) There is no merit in the contention that the suit is barred. 

Jud gment reversed. 

'No suit e ' ~ for the recovery of any internal revenue tnx alleged to have been 
&'rron&ously or illegally assessed or coll&cted * e ~ shall be bema * * s after 
the expiratiou of five years from the date of the payment of such t&x * s * unless 
such suit &' * e is begun within two vcnrs after the disallowance of the part of 
such clai&u to which such ~cuit * * * relates 
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TITI. E X. — GENERAL ADMINISTRATIVE PRogISIPNS, 

SECTIONS 1014 AND 1015. — LIMITATIONS UPON 
AND PROCEEDINGS BY THE TA. XPAYER. 

ARTIOLE 1351: Suits for recovery of taxes erro- 
neously collected. 

X-12-4986 
Ct. D. 299 

FEDERAL TAxES — REVENUE ACT OF 1924 — DECISION OF COURT. 

1. SUIT — LIMITATION — CLAIM FOR REFUND — REQUIREMENT OF No- 
TIcE OF RE. JEUTICN — DISALLowED BEFoRE REvENUE AOT CF 1924. 

As to a claim for a refund disallowed prior to the enactment of 
the Revenue Act of 1924, section 1014(a) of that Act does not 
require the Commissioner to give notice of the disallowance in 
order to start the running of the 2-year period of' limitation upon 
the beginning of a suit prescribed by that subdivision. 

2. SAME — EFFECT OF LETTER RE1"USING To REOPEN CLAIM. 
A disallowance of a claim for refund is not vacated or annulled 

by a letter informing the taxpayer that his request for the reopen- 
ing of the claim is unwarranted. Such claim is not before the 
Commissioner upon its merits in the interval between the date of 
the disallowance and the date of such letter. 

UNITED STATEs Disraicr Cousr, Disraicr oF CoNNEerICUT. 

William Albert Hickmon v. The United Stetee. 

[December 81, 1980. ] 

OPINION. 

THoMAs, District Judge: This case was tried upon a stipulation waiving the 
jurv. The plaintitf seeks to recover $1, 524. 81 income taxes paid for the calendar 
year 1918. 

The case is here upon an agreed statement of facts as well as some testimony 
taken in open court. As the only issue involved is the applicability of the 
statute of limitations, only a very brief reference will be inade to the facts. 

The plaintiff filed his income tax return for 1918 disclosing a tax of $1, 708. 24 
which he paid in 1919. On or about March 11, 1920, he filed his income tax 
return for the calendar year 1919 showing a net loss in excess of $9, 000. A few 
days later an amended income tax return for the year 1918 was filed shoiving 
a tax of only $188. 98, after deducting the loss sustained in 1919. On March 
13, 1920, the plaintiff filed a claim for refund in the sum of $1, 524. 81, setting 
forth that the taxable net income earned during the year 1918 should be set otf 
against the loss sustained in 1919 under the provisions of section 204(b) of 
the Revenue Act of 1918. 

It is agreed that the claim for refund was rejected on Schedule 899, Form 
7800, published by the Commissioner under date of October 25, 1922. 

The stipulation as to the facts, in part, reads: 
"That the defendant's exhibit marked Exhibit I (identified as such for the 

purpose of this stipulation) is a true and correct copy of the letter to the 
plaintiff by the Commissioner of Internal Revenue 

The stipulation further provides that the plaintiff denies that the letter was 
ever mailed by the Commissioner or received by the plaintifF. This letter is 
dated November 14, 1922. It was addressed by the Commissioner to the 
plaintiff and reads as follows: 
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IT: I'A: 1 
JE: 105-C Novzziszs 14, 1922. 
Mr. WiLLixm A. HicK&u, iv, 

00 Fenu ay, 
Boston, 3fass. 

Sis: By letter of May 16, 1922, you were requested to file evidence necessary 
to the completion of your claim for refund of $1, 524. 81, individual income tax 
for the year ended December 81, 1918. 

On August 22, 1922, your attention was again called to this matter. 
Since no reply has been received, it is understood that you do not desire to 

pursue the matter further. 
Your claim is therefore rejected and rejection will officially appear on the 

next schedule to be approved by the Commissioner. 
Respectfully, 

E. H. B&TsoN, 
Deputy Commissioner. 

By 
EZead of Division. 

So far as the record before me discloses, nothing further seems to have been 
done from 1022 until February, 1926, when the plaintiff wrote a letter to the 
Commissioner of Internal Revenue to the effect that his claim for refund had 
never been acted upon. In reply, he was informed by the Commissioner that 
an examination of the file disclosed that the claim had been rejected on 
November 14, 1922, for the lack of information requested by letters dated May 
10, 1022, and August 22, 1022. Some correspondence thereupon followed and 
counsel for the cliimant conferred with auditors and others in the Internal 
Revenue Bureau. With reference to the merits of the plaintiff's claim the last 
letter written by the Commissioner was dated January 8, 1928, and includes 
the following: 

"It appears that numerous letters have been mailed by the Bureau to the 
taxpayer requesting evidence to support the claim which was filed and on 
November 14, 1922, the taxpayer's claim was rejected. 

"After giving careful consideration to the statements made in your letters this 
oflice concludes that the request for the reopening of the claim is unwarranted. " 

In November, 1022, when the claim for refund was rejected, the applicable 
statute governing matters of this kind was section 1818 of the Revenue Act of 
1921. That section purported to amend section 8226 of the Revised Statutes 
and its relevant language is as follows: " No such suit or proceeding (to recover taxes illegally assessed or errone- 
ously paid) shall be begun before the expiration of six months from the date 
of filing such claim unless the Commissioner renders a decision thereon within 
that time, nor after the expiration of five years froiu the date of the payment of 
such tax, penalty or sum. " 

It will be observed, then, that in 1022 the Revenue Act contained no provision 
for extending the period of limitation to a date two years removed from the 
final rejection of the claim by the Commissioner. The only limitation then 
extant was one of five years from the time when the tax had been paid. This 
suit was brought on February 14, 1929, which is, of course, considerably more 
than five years after the taz had been paid, and if the provisions in the Revenue 
Act of 1021 were to govern, there could be no question but that this suit was 
barred. 

Section 1014(a) of the Revenue Act of 1924 reamended section 8226 of the 
Revised Statutes so that a suit to recover tazes could not be brouglit- 
"after the expiration of five years from the date of the payment of such 
tax, penalty, or sum, unless su& h suit or proceeding is begun within two 
years after the disallowance of the part of such claim to which such suit 
or proceeding relates. The Comniissioner shall within 90 days after any 
such disalloivance notify the taxpayer thereof by niail. " 

It is, of course, unquestionable that the lfiaintiff has a right to the benefits 
of the provisions of the Act of 1024 in so far as they are properly applicable 
to liis claiin. In otlier words, his claim for refund is not necessarily barred 
by the 5-year limitiition whicli obtaiiied in 1022 If tivo years have not yet 
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elapsed since the rejection of his claim, then suit for the recovery of this claim 
is not barred. That much seems to be conceded by the Government. 

Assuming that the provision for giving notice of rejection is mandatory, 
was the Commissioner compelled to give notice of rejection to the plaintiff 
in order to start the tolling of the statutes 

It seems to me that even the most cursory refiection must result in the 
conclusion that, as to the claims that had been rejected prior to the enactment 
of the statute of 1924, the Commissioner was not required to give notice. The 
statute requires that the notice be given within ninety (90) days after the 
rejection. Inasmuch as in 1922 there was no provision whatsoever for the 
giving of notice of rejection and inasmuch as the Revenue Act of 1924 was 
not then effective, it is obvious that this law would have required an utter 
impossibility — if it intended that notice of the rejection of claims for refund 
must be given upon all claims determined prior to its enactment. As we will 
not assume that the Congress deliberately legislated an impossibility, we must 
assume that it was not intended that the provisions with relation to the 
giving of notice of disallowance by the Commissioner had any application 
except as to the future claims or claims not yet determined. Nor are we to 
assume that Congress intended that the Commissioner of Internal Revenue, 
after the enactment of the Revenue A. ct of 1924, should reexamine every 
claim that had theretofore been decided in his oftice, and mail notices of 
rejection upon every claim that had theretofore been decided regardless of 
when it had been decided. 

It follows, therefore, that as there was no requirement for the mailing of a 
notice of rejection when this claim was rejected, and as this suit was not 
brought either within five vears of the payment of the tax or two years from 
the time when the claim was rejected, that quite apart from all other reasons 
this suit is barred. 

The plaintiff contends that even assuming the rejection was originally 
effective as of November, 1922, such proceedings were thereafter had so that 
there really was no final rejection of the claim until the letter of January 9, 
1928. I am unable to take this view of the matter. I can not assume that 
the Government, when it answers letters of inquiry and extends to taxpayers 
the courtesy of an investigation into its closed files, does so at the risk of 
indefinitely prolonging the statutory limitation. To me it is obvious that 
the plaintiff desired to have the Internal Revenue Department reopen this ease 
for further consideration. Instead of curtly declining all further communi- 
cation, the Department reassembled its files and reexamined the papers for the 
purpose of ascertaining whether there was any basis for the request to reopen 
the case. It repeatedly and patiently communicated with the plaintiff its 
position to the effect that it did not regard the facts as warranting the 
reopening of the case, The concluding language of the letter of January 3 is- 

"After giving careful consideration to the statements made in your letters 
this ofiice concludes that the request for the reopening of the claim is 
unwarranted. " 

It can not be successfully claimed that this letter was a final rejection 
when, by its very terms, it notified the claimant that this request to reopen 
the case was unwarranted. The Government consistently stood by its rejec- 
tion of 1922, and I find no basis for the assumption that that rejection had 
been in some way or other vacated or annulled, and that during all those 
years the claim of the plaintiff was before the Commissioner of Internal 
Revenue upon its merits. 

Judgment is therefore rendered for the defendant and the complaint is 
dismissed, 

ARTzczx 1851: Suits for recovery of taxes erroneously 
collected. 

REVENUE ACT OF 1924. 

Effect of delivery to taxpayer of certificate of overassessment on 
suit begun after limitation period specified in B. S. 3226, as amended. 
(See Ct. D, M4, page 328. ) 



SECTION 1019. — INTEREST ON REFI. NDS 
AND CREDITS. 

ARTicx. E 18 & 1: Interest on refunds and credits. X-10-4968 
Ct. D. 293 

INCOME TAX — REVENL E ACTS OF 1921 AND 1924 — DECISION OF SUPREME 
COURT. 

INTEREs~REDIT 0F OVERPATxIENT — WHEN CREDIT Is ALLowED. 
A credit of an overpayment is allowed within the meaning of 

section 1824 of the Reveuue Act of 1921 and section 1019 of the 
Revenue Act of 1024 on the date when the Commissioner signs the 
schedule of refunds and credits certified to him by the collector 
authorizing the disbursement clerk of the Treasury to pay the 
amounts shown to be refundable; accordingly, interest must be 
computed according to the statutory provision in force at that 
time. 

SUPREME COURT OF THE UNITED STATES. 

United States of America. , petitioner, v. Boston BufcL Co. 

United State~ of America, petitioner, v. Iron Cap Copper Co. 

On writs of certiorari to the United States Circuit Court of Appeals for the First Circuit. 

[February 2, 1031. ] 

OPINION. 

Mr. Justice RosERTs delivered the opinion of the court. 
These cases involve the same question as I, »ited States v. S&afft &f. Co. , No. 56, 

decided this day [Ct. D. 200, page 283, this Bulletin], namely, what constitutes 
the allowance of a credit to a taxpayer who has overpaid his inco&ne or profits 
taxes. The issue is made on facts somewhat different from those involved in 
No. 56. It is whether interest to be paid on the amounts credited to the 
taxpayers shall be calculated as provided by section 1824 of the Revenue Act 
of 1921 (42 Stat. , N6) or by section 1010 of the Revenue Act of 1924 (48 Stat. , 
846). Interest runs from different periods under these A&'ts. As the alloIvance 
made by the Act of 1024 is more favorable to the taxpayers in these cases, they 
claimed interest on their credits under that Act. The &;ommissioner awarded 
theru interest uuder the Act of 1921. The date of the allo&vance of the credits 
becomes important because we lrave held that interest on refuuds and credits 
must be computed accordiug to the statutory provision in force at the time of 
their allowance. (United States v. Nap»ona, Pet&oleu&n Co. , 276 U. S. , 160 
[T. D. 415&, 'l, C. B. VII — 1, 287]; Bla'r v. Birl;e»stocl', 271 U. S. , 848 [T. D. 4147, 
C. B. Vil-l, 189]. ) 

Upon audit of respondents' returns for 1018 it Ivas disclosed that their taxes 
had been overassessed for that year. In Ma& ch, 1024, the Comn&issioner 
approved schedules which informed the collector of the overassessments and 
instructed him to check the same a ';Iinst the taxpavcrs' accounts, determine 
»hether to abate in whole or in part, det& rmine any overpalment, and appor- 
tion the same as between credit aud refund. In July, 1024, the collector com- 
pleted his worl. -, as to both taxpaye&s' accounts. and executed and forwarded 
tii the Commi. . inner schedules of refunds and credits attached to the schedules 
of &&vcrassessn&cuts. The Commissioner placed his certificate of approval on the 
s& l&edul&'s of refund» and credits ni& Julv 81 and August 7. The Revenue Act of 
l"24 1&«. arne efl'e&tive June ", 1!&'4. If the credits Ivere allowed after the 
elfectiv& date &&f that statute the r&. spondents are entitled to interest co&nputed 
ln acror&b&n&e with section 1010 of that A& t; if before, they I&&. e eutitled to 
inter&'. St computed as provided by section 1824 of the Revenue Act of 1021. 
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The district court held that the provisions of the 1924 Act applied, and the 
circuit court of appeals affirmed its judgments. On petition of the United 
States this court issued writs of certiorari in both cases. 

In view of the decision in No. 56, we hold that the Commissioner's approval 
of the schedule of refunds and credits constituted the allowance, and that in- 
terest is to be computed as required by the Act of 1924. 

The judgments are affirmed. 

AR~xcLE 1871: Interest on refunds and credits. 

REVENUE ACT OP 1924. 

V?1&en credit of overpayment is allowed. (See Ct. D. 291, page 301. ) 
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INCOME TAX RULINGS. — PART IV. 

REVENUE ACT OF 1921 OR PRIOR REVENUE ACTS. 

TITLE I. — GKNKRAL DKFINITIONS, 

SECTION 2. — GENERAL DEFINITIONS. 

ARTICLE 1503: Association distinguished from 
partnership. 

REvENuE ACT oF 1918. 

X-8-4946 
G. C. M. 9067 

The 0 Company, kommanditgesellschaft auf aktien, possesses a 
distinctive artificial name. The laws of Germany give the tax- 
payer the right to sue and be sued in its own name. There is a 
provision in the by-laws for its perpetual succession. It is an 
entity distinct from its individual members or stockholders. iilan- 
agement and operation of the business rest with the governing 
board and the personally re ponsible partners. The stockholders 
elect the members of the governing board, who, with the personally 
responsible partners, select any successor for the latter body. The 
taxpayer exists under and by virtue of the laws of Germany axd 
can increase its capital only upon compliance with the laws of that 
country. 

Held, that the taxpayer should be classified as a corporation for 
income tax purposes. 

An opinion is requested whether the O Company should be classi- 
fied, for income tax purposes, as a partnership or a corporation. 

In 1MO the M Company and the N Company were consolidated 
and adopted the name of the O Company, kommanditgesellschaft 
auf aktien, hereinafter referred to as the taxpayer. 

The sole question presented is whether the taxpayer is entitled to 
classification as a partnership or as a corporation for Federal income 
tax purposes. The German law recognizes several forms of business 
organizations all designated by the term gesellschaften, meaning 
companies or associations. The gesellschaften are of three types, 
namely: (1) Aktiengesellschaft (the formation of aktien, which 
means share, with gesellschaft would seem to indicate an organiza- 
tion identical to a domestic corporation)~ (o) oeRenehandelsgesell- 
schaft, which is a trading company with unlimited liability for all 
members, and (3) kommanditgesellschaft, which is a trading com- 

any with limited liability for one member and an unlimited liability 
or at least one other member. 

The taxpayer's by-laivs provide for the name, purpose, domicile, 
and duration or life of the company. The capital is z re~ichsmarks 

(gold marks) divided into shares of z marks each. The shares are 
payable to bearer and it is unnecessary to transfer them on the books 
of the company in order to change ownership of (he stock. It ap- 
pears that transfer agents are unknown in Germany. Dividend cou- 
pons are attached to the shares for the first 10 years. New shares 
can be issued only with the consent of the die gencralversarnmlung, 
which is the annual meeting of the stockholders. The by-laws also 
provide that there shall be (1) personally responsible partners, (2) 
the governing board, and (8) the general meeting. It does not appear 
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how the original personally responsible partners were selected. . It is 
provided that there shall be a general meeting at least once a year. 
There is permitted 1 vote for each nominal 100 reichsmarks of shares. 
At the meeting 9 members of the governing board are elected, each 
for a term of one year. In case of the death or resignation of a 
personally responsible partner, the successor is elected by a three- 
fourths majority vote of the personally responsible partners, and 
the governing board. It is expressly provided that upon the death 
of one personally responsible partner his heirs have no right to 
succeed him in once. The salary of each personally responsibFe part- 
ner is agreed upon by the governing board. 

After the allocation of the legal reserve and the payment of the 
stock dividends, the personally responsible partners receive as a 
bonus, in addition to their salary, 90 per cent, of the remaining 
profits. Provisions are made pertaining to the balance sheets, divi- 
dends, and the reserve fund. The balance sheets are audited by the 
governing board, which presents the same at the general meeting. 
The personally responsible partners carry' on the business as pro- 
vided in "the legal codes of the statutes and of the business 
regulations issued by the governing board. " It appears that 
in case of a dispute as respects the management of the company, 
one personally responsible partner can appeal to the govermng 
board. The company can be liquidated only with the consent of a 
three-fourths majority of the capital represented at the general 
meeting. Certified copies of the records of the lower court of the 
city of R show that the stock has been increased at various times 
pursuant to the German law and notices of the increases have been 
published in the Commercial Gazette. 

From a statement furnished by the city of S Chamber of Com- 
merce, it appears that the term kommanditgesellschaft auf aktien, 
in the meaning of the General Commercial Law Code, contains 
certain personal elements. However, it is pointed out that such an 
organization contains all the necessary elements of an American cor- 
poration, and is considered as a variety of the aktiengesellschaft, 
which corresponds in general with an American stock corporation. 
It further appears that the kommanditgesellschaft auf' aktien can 
be transferred into an aktiengesellschaft by a vote of the stockholders 
at the general meeting and of the personally responsible partners. 

From the evidence presented, it does not appear that there is a 
limited. liability for one member and an unlimited liability for at 
least one other member. While the liability of the personally re- 
sponsible partners, the members of the governing board, and the 
stockholders is not~ specifically stated, it does appear that the stock 
is payable to bearer, that, the members of the governing board are 
elected by the stockholders at the general meeting, and that they in 
turn, with the cooperation of the personally responsible partners, fill 
vaca~ncies created by the death or resignation of a personally re- 
sponsible partner, so that the liability of the entire membership can 
be said to be only a limited liability. Furthermore, there is nothing 
in the by-laws of the organization to indicate that only stockholders 
can qualify as personally responsible partners or members of the 
governing board 

It is well recognized that under the principles of comity a foreign 
corporation will be recognized as such unless to do so would be 
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contrary to local laws. The file in the instant case does not contain 
sufiicient evidence to show whether or not the taxpayer would be 
considered as a corporation under the laws of Germanv. However. 
Congress has enacted income tax laws to the effect tl~at a foreign 
corporation should be taxed on a certain basis. It is quite obvious 
that if a business concern domiciled in Germany v as doing business 
in the United States under a firm name which implied that it was a 
corporation, but in reality the concern was a partnership (as ordi- 
narily understood in this country) within the meaning of the tazing 
statutes, the concern would be treated for income taz purposes as a 
partnership. This would be true even though it was called a 
corporation at its domicile. 

A joint stock company which possesses the general characteristics 
of a corporation, even though not recognized as a corporation but 
as a partnership under the laws of the State where it was organ- 
ized, has been held to be a corporation in another State for the 
purpose of taxation. (Tide Water Pipe Co. , Ltd. , v. htate Board 
of As8esso&8, 57 N. J. L. , 516, 27 L. Ill. A. , 684. ) In the case of the 
Live poo/ In8urance Co. v. . 'llassachusetts (10 A%all. , 566) the Su- 
preme Court of the United States was of the opinion that a cor- 
poration created in one State could operate in another State only 
on the principle of comity and with the consent of the latter State. 
In this case the Liverpool Insurance Co. was organized and its 
principal place of business was in Liverpool, England. This com- 
pany did a large insurance business in the State of IIassachusetts. 
The Liverpool Insurance Co. contended that, under the laws of 
England, the company was not recognized as a corporation. The 
court held that under "the powers of the association" the com- 
pany possessed many, if not all, of the essential characteristics of a 
corporation, which were deemed essential to a corporate charter, i. e. : 

1. It has a distinctive and artificial name by which it can make contracts. ". It has a statutory provision by which it can sue and be sued in the 
name of one of its officers as the representative of the whole body, which is 
bound by the judgment rendered in such suit. 

3. It has provision for perpetual succession by the transfer and transmis- 
sion of the shares of its capital stock, whereby new members are introduced 
in place of those who die or sell out. 

4. Its existence as an entity apart from the shareholders is recognized hy 
the act of Parliament which enables it to sue its shareholders and be sued 
by them. 

The court said: 
The question before us -'s whether an association, such as the one we are 

considering, in attemptin to carry ou its business in a manner which re- 
quires corporate powers under legislative sanction, can claim, in a jurisdictio~ 
foreign to the one which gave those powers, that it is only a partnership of 
individuals. 

lVe have no hesitation in holding that, as the Iaw- of corporations is under- 
stood in this country, the association is a corporation, and that the law of 
Massachusetts, which only permits it to exercise its corporate function in that 
State on the condition of payment of a specific taz, is no violation of the 
I'"dcral Constitution or of any treaty protected by said Coustitution. 

In the instant case, the tazpayer possesses the attributes which the 
Supreme Court held &vere necessary to determine that the Liverpool 
Insurance Co. was a corporation within the meaning of the tazing 
laws of the State of hlassachusetts. The tazpaver possessed a dis- 
tinctive artificial name. The laws of Germany gave the taxpayer 
the right to sue ancl be sued in its own name. There was a provision 
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in the by-laws for its perpetual succession. It was an entity dis- 
tinct from its individual members or stockholders. Management 
and operation of the business rested with the governing board and 
the personally responsible partners. The stockholders elected the 
members of the governing board, who, with the personally responsible 
partners, selected any successor for the latter body. The company 
exists under and by virtue of the laws of Germany and can increase 
its capital only upon compliance with the laws of that country. The 
instant taxpayer appears to belong to that group of business organiza- 
tions described by the Supreme Court in the case of Burl-W'ay@oner 
Oil Association v. 8'opens) Collector of Internal Revenue (269 tT. S. , 
110, T. D. 8790) C. B. V-1) 147): 

They have usually a fixed capital stock divided into shares represented 
by certificates transferable * ~ ~, manage their affairs by a board of direc- 
tors [governing board] and executive ofilcers [the personally responsible part- 
ners] and conduct their business in the general form and mode of procedure of 
a corporation, Because of this resemblance in form and eifectiveness, these busi- 
ness organizations are subjected by the Act to these taxes as corporations. 

Therefore, this oflice is of the opinion that the taxpayer should 
be classified as a corporation for income tax purposes. 

C. M. CHAREsT) 
CIeneral Counsel, Bureau of internal Eevenue. 

ARTIOIE 1507: Joint, ownership and joint adventure. 
REVENUE A. CT OF 1917. 

A. greement between mining company and another' company to 
finance a mine and to market the ore. (See Ct. D. 817, page 428. ) 

TITLE II. — INCOME TAX. 

PART I. — GENERAL PROVISIONS. 

SKCTION 202. — BASIS FOR DKTKRMIXING 
GAIN OR LOSS. 

ARTICLE 1561: Basis for determining gain or loss 
from sale. 

(Also Section 214(a) 10, Article 281; Section 
284, Article 561. ) 

X-15-5016 
Ct. D. 818 

INCOME TAX — REVENUE ACT OF 191S — DECISION OF COURT. 

GAIN oR Loss — SALE — UNPRonvcTIVE TIMBERLAND — CARRYING 
CHARIIEs. 

In the case of unproductive timber property acquired prior to 
March 1, 1918, and held for future operation, carrying charges from 
that date to the date of sale, such as taxes paid, may not be added 
to the fair market value of the property on that date for the 
purpose of ascertaining the gain derived or loss sustained from the 
sale of the property under section 202(a) of the Revenue Act of 
1918. 
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DIBTBIcT Coi BT oF THE IlNITE&& STBTK8 Fos THE WEsTEBN DISTBIOT oF 
iiIIOHiosN, SOI&THEBN DivisioN. 

II. I)I. O. Lumber Co. , a Corporation, plaintiff, v. United States of America, 
d'efendant. 

[Xovember 29, 1980. ] 
OPINION, 

RBTMONn, District Judge: This case presents a question of computation of 
gaiu derived from sale of land held for investment, and specifically of the right 
to charge to capital account as additions to cost amounts paid for taxes over a 
period of years on unproductive timberlands. Except for the fact that the 
property here involved is timberland, the problem is not dissimilar to that 
discussed and determined adversely to the contentions of plaintiff in the cases 
of Wcsterfield v. Rafferty (4 F. (2d), 590) and Eraser v. Commzssioner of 
Internal Revenue (25 F. (2d), 658), and incidentally referred to in the ca. se of 
ging Amusement Co. v Commissioner of Internal Revenue (C. C. A. 6), decided 
&&ovember 5, 1930. The facts have been stipulated by the parties and in sub- 
stance are embodied in findings of fact and law filed herewith. The findings 
of fact and law shall become final unless plaintiff shall apply to the court 
within 80 days for leave to offer further proofs of the amount expended "for 
clearing out a right of way in 1914 and 1915 for a railroad and a road. " These 
sums (of which proof was not made separately from amounts paid for taxes) 
in the view of the court, are capital expenditures which increased the value 
of the property and are therefore proper additions to the cost of the property 
in determining the gain. Eliminating this apparently capital expenditure, the 
question is whether amounts paid for taxes upon unproductive timberlands may 
be added to the March 1, 1913, value of the property in determining the gain 
or loss from its sale in 1920. So far as applicable to this case the court, is 
satisfied with the conclusions reached and the reasons given therefor in the 
Westerfield and Frazer cases (see also Oswego ~i S. R. Gn. v. Commissioner of 
Internal Revenue, 29 F. (2d), 487). It remains to be determined whether the 
same principles are applicable to timberlands held for future oper&itions. 

Section 202(a) of the Revenue Act of 1918 reads: 
"That for the purpose of ascertaining the gain derived or loss sustained 

from the sale or other disposition of property, real, personal, or mixed, the 
basis shall be— 

"(1) In the case of property acquired before March 1, 1913, the fair market 
price or value of such property as of that date; 

Section 284(a)9 is as follows: 
"(9) In the case of mines, oil and gas wells, other natural deposits, and 

timber, a reasonable allowance for depletion and for depreciation of improve- 
ments, according to the peculiar conditions in each case, based upon cost 
including cost of development not otherwise deducted: Provided, That in the 
case of such properties acquired prior to March 1, 1918, the t'air market value 
of the property (or the taxpayer's interest therein) on that date sliall be taken 
in lieu of cost up to that date: Provided furti«r, That in the case of mines, 
ofi and gas wells, discovered by the taxpayer, on or after March 1, 1913, and 
not acquired as the result of purchase of a proven tract or lease, where the fair 
market value of the property is materially disproportionate to the cost, the 
depletion allowance shall be based upon the fair market value of the property 
at the date of. the discovery, or within 80 days thereafter; such reasonable 
allowance in all the above cases to be ma&le under rules and regulations to be 
prescribed by the Commissioner with the approval of the Secretary. In the case 
of leases the deductions allowed by this paragraph shall be equitably appor- 
tioned between the lessor and lessee;" 

Arti& le 281, Regulations 45 of the Bureau of Internal Revenue, rea. ds as 
l'ollows: 

"Charges to capital and to eapenses in the case of timber. — In the case of a 
timbei. property I&& Id for future operation by an o~ner liaving no substantial 
income from the property or from other sources, all expenditures ior adininis- 
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tration, protection, and other carrying charges prior to production on a normal 
basis shall be charged to capital account; after such property is on a normal 
production basis such expenditures shall be treated as current operating ex- 
penses. In case a taxpayer, who has a substantial income from other sources, 
owns a timber property which is not yet on a normal production basis, he may 
at his optiou, charge such expenditure with respect to such timber property to 
capital, or treat them as current operating expenses, but whichever system is 
adopted must be followed until permission to change to the other system is 
secured from the Commissioner. In the ease of timber operations all expendi- 
tures prior to production for plants, improvements, and equipment, and there- 
after all major items of plant and equipment, shall be charged to capital 
account for purposes of depreciation. After a timber operation has been 
developed and equipped and has reached its normal output capacity, the cost of 
additional minor items of equipment and the cost of replacement of minor items 
of worn-out and discarded plant and equipment may be charged to current 
operating expenses, unless the taxpayer elects to write oft such expenditures 
through charges for depreciation; however, the method adopted must be 
followed consistently from year to year. " (Article 231, RegulationS 45, 1920 
edition. ) 

It is frankly conceded that the rulings of the Treasury Department as applied 
to the facts of this case have been confficting. The question primarily is 
whether article 281 above quoted shall be construed to mean that because carry- 
ing charges are to be charged to capital account in the determination of net 
income, it follows that they must be added to the cost in determining gain 
or loss from the sale of property in subsequent years and, if so construed, 
whether or not it is contrary to the express provisions of section 202(a. ) and 
therefore invalid. It seems to the court that items expended for the con- 
tinued use and possession of land and which add nothing to its value, such 
for example, as the cost of administration, salaries of officers, wages of cruisers 
employed to make estimates of value, the wa es of a custodian to protect from 
ffre hazards and trespassers, cost of advertising, attorneys' fees in protecting 
against trespass or establishing title as against adverse claimants, all of which 
are probably within the meaning of carrying charges in proper accounting 
practice, are not capital in their nature and are therefore not proper to be 
added to the March 1, 1918, value in determining the gain or loss. No good 
reason appears that taxes paid should be differently classified. There is a 
distinct difference in items which may be allowed in determining net income 
under one section of the statute and those deductible under another section 
in determining gain or loss from the sale of property. The basis for the latter 
is clearly defined in section 202(a). The rule there stated is arbitrary and 
as applied to most circumstances arising thereunder, an inaccurate method 
of ascertaining exact loss or gain. In actual practice it generally favors the 
taxpayer, but in any event, the courts may not deal with the propriety of 
such an enactment. Neither may its provisions be limited by departmental 
regulations. It was said in the case of La Belle Iron Works v. United States 
(256 U. S. , 877, 302 [T. D. 8181, C. B. 4, 878])— 

"Nor can we regard the Act — in basing ' invested capital' upon actual costs 
to the exclusion of higher estimated values — as productive of arbitrary dis- 
criminations raising a doubt about its constitutionality under the due process 
clause of the fffth amendment. The difficulty of adjusting any system of. 
taxation so as to render it precisely equal in its bearing is proverbial, and 
such nicety is not even required of the States under the equal protection clause, 
much less of Congress under the more general requirement of due process of 
law in taxation. Of course it will be understood that Congress has very ample 
authority to adjust its income taxes according to its discretion, within the 
bounds of geographical uniformity. Courts have no authority to pass upon 
the propriety of its measures; and we deal with the present criticism only 
for the purpose of refuting the contention, strongly urged, that the tax is so 
wholly arbitrary as to amount to confiscation. " 

It follows that unless plaintift shall establish the cost of clearing right of 
way as a capital expenditure a judgment must be entered of no cause of action. 
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'4lxi&'I. E 1561: Basis for Iletermining gain oI loss 
from sale. 

X — 18 — 5047 
Ct. D. 338 

I. '&ICO. '&IE TAX — PEvENUE ACT Ol' 1919 — IIEClsloyf OV SUPREME COI RT. 

1. Gxlx oR Loss — Cox IIEOEET IETERES'I' PRoPERTY. 
Where a fund is created by the directors of a company, pursuant 

to a plan of reorganization, to guarantee a certain value for col- 
lateral deposited by a borrower from the company, the subscribers 
to receive any excess over the amount guaranteed which ruight 
be realized from the a&lministration of the collateral, a sub- 
scldber's interest in the fund is propertv within the meaning of 
section 20" (a) of the Revenue Act of 1918. 
2. Gxlx oR Loss — VIUE ks oF DiaacH 1, 1918 — BI:RDEx oF PRooF. 

Where in a transaction entered into for profit a taxpayer»c- 
quires before iiarch 1, 1918, an interest in property, it is a pre- 
requisite to the allowance of a deductible loss resulting from its 
disposition that the taxpayer prove the fair market value of the 
iuterest as of that d &te in order to determine the basis in amer- 
taining loss under section 202(a)1 of the Revenue Act of 1918. 
The presumption can not be indulged that the cost of the interest 
was the value on '. ilarch 1, 1918. 

8& PRFEIE CoURT QF THE I IIITED ~ t'IaTEs. Xo. 199. — OUTORER TERM, 1980. 

Dari&t Buruet, Coru&uissioarr of Internet tier& uue, petitioner, v. Samuel F. 
Jfoustou. 

Ou writ of certiorari to the United States Circuit Court of Appeals for the Third Circuu 

[April 18, 198L] 

5(r. Justice SUIHERrxxn delivered the opiuion of the court. 
The question in this case arises under section 214(a) of the Revenue A&t 

of 1918 (ch. 18, 40 Stat. . 1057, 1066, 1067), the pertinent part of which is as 
tollows: 

"SEc. 21-1. (a) That in computiu net income there shall be allowed as 
deductions: 

"(5) Losses sustained during the taxable vear a»d not compensated for by 
insurance or otherwi. e, if incurred in any tr;&»su& tion e»tered into for profit, 
a a a a 

The respomleut, iu making his tax return for 1920, claimed a loss incurred 
in a transaction entered into in the year 1906, by which he acquired certain 
rights of the character, and iu the manner. hereafter stated. The Commis- 
sioner of Internal Revenue disallowed the claim, and his determination was 
sustained by the Board of Tax Appeals upou the grouud that the taxpayer 
had failed to show the value of the rights as of &llarch 1! 1918. (18 B. T, 
279. ) Upon a petition for review the circuit court of appeals upheld the claim 
and reversed the actiou of the Board of Tax Appeals. (89 I'. (2d), 851. ) 

The following are the fact: In 1006, oavi»g to exce. ive loans made to 
Adolph Segal, the Real Estate Trust Co. of Philadelphia closed its doors, aud a 
receiver was appointed. Segal had deposited colhlteral, which po. S«ss«&l an 
'uncertain value" and could uot readily be liquidated. A plan of reorg;&ni- 
zation was proposed bv the receiver, which, among other things, contemph&ted 
the creation of a fund of g ', 50&1000 to be subscribed by directors of the com- 
pany to guarantee a value of $8. 000, 000 for the Segal collateral — designated 
in the plan, ' Se al matters. " The subscribers to the fuud were to Ie«eive 
auv excess over the amount of $8, 000, 000 which might be realized from the 
administration of the "Segal matters. " Xo limit of time was put upon the 
administration, or upou the final disposition, of the assets e&ubraced by the 

72109' — 31 — 23 
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"Segal matters. " The plan became effective and the company resumed busi- 
ness on November 1, 1906; and thereafter, and until December 80, 1920, the 
"Segal matters" were administered under the exclusive direction of the 
president of the companv, who theretofore hadl been the receiver. 

The respondent, a director of the company, was a subscriber to the fund in 
the sum of $805, 000. At the time of the subscription respondent believed that 
the "Segal matters" had a potential value which could be converted into a 
sum suificient to repay the subscribers the amount of their subscriptions with 
interest, and possibly some profit. The president, then receiver, expressed to 
the directors the same belief. 

Included in the Segal collateral were certain bonds and shares of stock of 
the Pennsylvania Sugar Refining Co. At the time the subscriptions to the 
guarantee fund were made, there was in contemplation the bringing of a suit 
in behalf of that company against the American Sugar Reiining Co. under 
the Sherman Antitrust Act; and the value of the "Segal matters" depended 
to some extent upon the successful prosecution of this suit. In fact, two 
suits were brought, one in a Federal district court for $10, 000, 000, and another 
in a State court, the latter on the ground that an agent of the American 
Sugar Refining Co. had made an agreement in restraint of trade with Segal, 
The litigation was compromised in January, 1910, upon the delivery to the 
Real Estate Trust Co. by the American Sugar Refining Co. of certain bonds, 
among which were bonds of the Pennsylvania Sugar Refining Co. In 1912, the 
latter were converted into 7, 268 shares of stock in a reorganization called 
Pennsylvania Sugar Co. Some question having arisen in respect of the rights 
of the subscribers, on May 5, 1916, a supplemental agreement was made to 
the effect that when the 7, 268 shares of stock in the Pennsylvania Sugar Co. 
were disposed of, the contributors to the guarantee fund should receive one- 
fourth of the proceeds. These shares, at that time, and for a period prior 
thereto, constituted the principal unliquidated assets of the original "Segal 
matters. " 

In 1920, the parties concerned having concluded that the remaining Segal 
assets would not soon increase in value, the subscribers entered into agree- 
ments providing for complete liquidation of the "Segal matters, " and, there- 
upon, for the distribution of one-fourth of the Pennsylvania Sugar Co. stock 
to the subscribers in proportion respectively to the amounts of their subscrip- 
tions, in full satisfaction of all agreements relating thereto. Respondent, ac- 
cordingly, received 222 shares of Pennsylvania Sugar Co. stock, the fair market 
value of which was $150 per share. Upon tha. t basis, respondent, in 1920, wrote 
off his books a loss of $271, 700, a sum arrived at by deducting $88, 800, the 
value of the stock received, from $805, 000, the amount of his original subscrip- 
tion. In his return for 1920 the amount was deducted as a loss. 

We assume, for the purpose of the case, that, within the meaning of section 
214(a)5, the facts establish a trausaction entered into for profit by the sub- 
scribers to the fund of $2, 500, 000. In this view each subscriber acquired an 
interest in the amount which might be realized in excess of $8, 000, 000 by the 
administration and disposition of the " Segal matters. " Such an interest 
falls within the meaning of the term "property. " (See Tomuend v. Askepoo 
Fertilizer Co. , 212 Fed. , 97, 101; Samet v. Farmer'a ck Merchants' %at. Bank, 
247 Fed. , 669, 671; Preachy v. SAnpson, 290 Fed. , 888, 885. ) Tested! alone by the 
fact that the cost to respondent in 1906 of his portion of this interest was 
$805, 000, and the fact that by the final settlement of 1920, he received only 
the sum of $88, 800, the result was an actual loss to the extent of the sum 
claimed. But this is not enough. Section 202(a) of the Revenue Act of 1918, 
supra, provides: " That for the purpose of ascertaining the gain derived or loss sustained 
from the sale or other disposition of property, real, personal, or mixed, the 
basis shall be— 

"(1) In the case of property acquired before %larch 1, 1918, the fair market 
price or value of such property as of that date; 

Under this provision, it is necessary to consider not only the cost of the 
interest acquired by respondent in 1906, but also its fair market price or value 
as of March 1, 1918; and whichever of these is found to be the lower must be 
taken as the basis for determining the loss resulting from the final disposition 
of the property. In other words, the effect of the provision in respect of value 
on March 1, 1918, is to limit the deductible loss by that value if it be less 
than the original cost. This is the effect of the prior decisions of this court. 
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(United States v. Fi(&nnerg, 268 I. . S. , 98, 108 [T. D. 8708, C. B. IV-1. 106], and 
cases cited; Hei»er v. Z'india, 276 U. S. , 582, 587 [T. D. 4212, C. B VII — 2, '7" ]. 
And see 1&1'ioi&ois v. gm(fh, 85 F. (2d), 988, 989 [Ct. D. 14'-', C. B. VIII — 2, 278]; 
Blooh v. Gommi Eeioner, 16 B. T. A. , 425, affirmed 42 F. (2d), 1018. ) 

The burden of proof to establish a deductible 1&is» and the amou«t of it, 
clearly, was upon the respondent. (Reinec1(e v. iS'gui&iing, 280 l. '. S. , '»'7. 288 
[Ct. D. 154, C. B, IX. — 1. 805]: U»i ted Htuie. e v. Anderson, 269 U. S. , 442, 448 
[T. D. 8889, C. B. V — 1, 179]. ) It was just as necessary under the statute for 
the respondent to prove value as of March 1, 1918, as it was to prove cost in 
1906 and the amount finally received by him in 1920. The court below, after a 
review of the facts, disposed of the matter by saying: 

"TO determine, in view of these variable factors, or lack of factors, its 
true or approximate value on a given date, as that of March 1, 1918, selected 
by the Commissioner as the basis of the tax calculation, was a sheer impossi- 
bility. The only fixed factors in the situation weie those of cost in 1906 
and return in 1920. It follohvs that the proper basis for measuring the peti- 
tioner's admitted loss — because the only possible basis — was that of cost and 
return. " 

We can not agree that the impossibility of establishing;i specific fact, &unde 
essential by the statute as a prerequisite to the allowance of a loss, justifies a 
decision foi the taxp;iyer based upon a consideration only of the remaining 
factors which the statute contemplates. The definite requirement oi section 
202(a)1 of tlie Act is not thus easily to be put aside. Tlie impossibility of 
proving a material fact upon which the right to relief depends, simply leaves 
the claimant up&&n whom the burden rests witli an unenforcible claim, a 
misfortune to be borne l&y him, as it must be bor«e in ot)ier cases, as the result 
of a failure of proof. ((. 'omp ire Uudereoood v. Wing, 4 De Gex. 5I, ik G. , 68", 
660; Nr&rril &7 ul. v. Xickols et al. , 75 N. Y. , 78, 90; Estate of ENe, 78 Wis. , 
445, 459 — 460; 2 &'l&amberlayne, Modern Law oi Evidence, section 970. ) 

Neither can the presumption be indulged that flic cost, of' respoudent's 
interest in 1906 was the e'alac of tliat interest in 1918, for non constat tliat 
such cost was tlie value even in 1906. 

Moreover, we think the recor&l is far from ilemonstrating the impossibility 
of supplying evidence from which the required fact might be found. The 7, 268 
shares of stock in the Pennsylvania Sugiir Co. , the distribution of whi&h in 1920 
closed the transaction, had been received by the Real Estate Trust Co. , as 
early as 191". Tliis st«& k, togetlier hvith certain bonds, not otherwise described, 
constituted on i&larch 1, 1918, the eiatire available assets remaining of the 
original "Segal matters. " There seems to have been no difficulty in ascer- 
taining the value ot the stocl- in 1920; ai«l it i; hard to see why its value, as 
well as the value of tlie bond, , could not have been, at least approximately, 
determined as ot Ilarch 1, 1918, and, consequently, the approximate value of 
the contingent interest of each of the subscribers to the fun&i ascertained as 
of that date. No reason is suggested by the record or otherwise, and none 
occurs to us, for not seeking light on the subject from those who had been in 
charge of the liquidation of the "Segal matters. " We can not assume that such 
an effort would have been fruitless. Respondent was bound to produce the 
best available evid(nce of value hvhich the circumstances &iud nature of the 
transaction permitted. It does n&&t appear that lie made any attempt to do so. 

Judgment reversed. 

XRTlcI. E ]. 5&(&1: Basis for deterniining gain ot loss 
from sale. 

X-25-51]. 8 
Ct. D. 3;&1 

&V&'otqE T hx — REVENUE A('T OF 1&&18 — BE("Is(ON OF SEPREMF. COE1'T. 

GAIN oR Loss — SALE — FET&. RE PAYMKNTs UNDER CDNTRAOT As P. &RT 

CDNSIDERATIox — BEq&:EST oF INTERERT Ix Fi Ti. 'RE PAYMENTs. 

Where through an agreement of stockholders of the A Corpora- 
tion, lease(. of a niine, the lessee is obliged to apportiou extracted 
ore amon them according to their holdiugs, the lease contract not 
requiring production of either maximum or minimum tonnage or 
any definite payments, and the owners of all the shares of stock in 
the B Corporatio«, one of the stockholders of the A Corporatio«. 
sell the»i for a co«si&l& r;ition in cash and as& agr&eme«t by the pnr- 
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chasiug corporation to pay annuallv for distribution among them 
a specified amount for each ton of ore apportioned to it, it is impos- 
sible to determine with fair certainty. the market value of tbe 
agreement by the purchaser to pay such specified amount per ton 
and under section 202(a) of the Revenue Act of 1918 gain is not 
realized from a sale of shares of stock in the B Corporation 
acquired before March 1, 1018, until the total amount actually 
received from the sale thereof exceeds their fair market value on 
that date, which is greater than cost. No taxable income is derived. 
from a bequest of an interest in such annual payments acquired 
after February 28, 1918, until the annual payments received from 
the purchaser exceed the fair market value of such interest at the 
time of the death of tbe testator. 

SUPRKME CouRT oF THE UNITKD STATES. Nos. 521 ANn 522. — OcrosEa TKRM, 10ii0. 

521. DaeM Bnrnet, Commissioner of Internal Revenue, petitioner, v. Edith, 
Andreu", a Logan. 

522. David Barnet, Commissioner of Internal Revenue, petitioner, v. Jni4a 
Andretos Brgee. 

On writs of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[May 18, 103L) 

Mr. Justice McRzvt-oLns delivered the opinion of the court. 
These causes present the same questions. One opinion, stating the essential 

circumstances disclosed in No. 521, will suffice for both. 
Prior to March, 1918, and until March 11, 1016, respondent, Mrs. Logan, 

owned 250 of the 4, 000 capital shares issued by the Andrews t'c Hitchcock Iron 
Co. It held 12 per cent of the stocl of the iMahoning Ore ts Steel Co. , an oper- 
ating concern. In 1805 the latter corporation procured a lease for 97 years 
upon the "Mahoning" mine and since then has regularly taken therefrom 
large, but varying, quantities of iron ore — in 1918, 1, 515, 428 tons; in 1014, 
1, 212, 287 tons; in 1915, 2, 811, 940 tons; in 1919, 1, 217, 167 tons; in 1921, 803, 020 
tons; in 1928, 8, 029, 865 tons. The lease contract did not require production of 
either maximum or minimum tonnage or any definite payments. Through an 
agreement of stockholders (steel manufacturers) the Mahoning company is 
obligated to apportion extracted ore among them according to their boldiiigs. 

On March 11, 1916, the owners of all the shares in Andrews 4 Hitchcock Co, 
solcl them to Youngstown Sheet tc Tube Co. , which thus acquired, among other 
things, 12 per cent of tbe Mahoning company's stock and the right to receive 
the same percentage of ore thereafter taken from the leased mine. 

For the shares so acquired the Youngstown company paid the hoMers 
$2, 200, 000 in money and agreed to pav annually thereafter for distribution 
among them 60 cents for each ton of ore apportioned to it. Of this cash Mrs 
Logan received 250/4000ths — $137, 500; and she became entitled to the same 
fraction of any annual payment thereafter made by the purchaser under the 
terms of sale. 

Mrs. Logan's mother had long owned 1, 100 shares of the Andrews th Hitchcock 
Go. She died in 1917, leaving to the daughter one-half of her interest in pay- 
ments thereafter made by the Youngstown company. This bequest was ap- 
praised for Federal estate tax purposes at $277, 164. 50. 

During 1017, 1918, 1019, and 1920 the Youngstown company paid large sums 
under the agreement. Out of these respondent received on account of her 250 
shares $0, 900 in 1917, $11, 250 in 1918, $8, 005. 50 in 1919, $5, 444. 80 in 1920— 
$85, 589. 80. By reason of the interest from her mother's estate she received 
$19, 79020 in 1910 and $11, 977. 49 in 1920. 

Reports of income for 1918, 1010, and 1020 were made by Mrs. Logan upon the 
basis of cash receipts and disbursements. They included no part of what she 

had obtained from annual payments by the Youngstown company. She main- 

tains that until the total amount actually received by her from the sale of bar 
shares equals their value on March 1, 1918, no taxable income wilt arise from 
the transaction. Also that until she actually received by reason of the right 
bequeathed to her a sum equal to its appraised value, there will be no taxable 
income therefrom. 
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On Ilarch 1, 1918, the value of the 250 shares then hekl bv Iirs. Logan 
c I'cr'crf a&I . »178, 089. 8&& — the total of all sums actually I e&eived by her prior to 
1921 from their sale (!$107, 5&00 cash in 1010 l&lu lour annual payments amount- 
ing to y&0 &, 5&8'&. 8&)). That value also exceeded original cost of the shares. The 
ainount received on the interest devisecl by her mother lras less than its valua- 
tion fr&r estate taxation; also less than the value when acquired br Ilrs, Logan. 

The Comnrissioner ruled that the obligation of the Youngstown company to 
pay 00 cents per tou had a fair market value of 81, 9-12, 111. 40 on Ilarch 11, 1910; 
that this value should be treated as so much cash and the sale of the stocl- 
regarrled as a closed transaction with no profit in 1910. He also used this 
valuation as the basis for apportioning subsequent annual receipts between 
income and return of capital. His calculations, based upon estimates aud 
assumptions, are too intricate for brief stateinent. * He made defieieney assess- 
ments according to the view just stated and the Board of Tax Appeals approved 
the result. 

The circuit court oi' appeals held that, in ihe circumstances, it was impossible 
to determine with fair certainty the market value of the agreement by the 
Youngstown company to pay 60 cents per ton. Also, that respondent was 
entitled to the return of her capital — the value of 200 shares on 5Iarch 1, 1918, 
and the as. essed value of the interest clerived from her mother — before she 
could be charged with any taxable income. As this had not in fact been 
returne&1, there rvas no taxable income. 

Wr agree with the result reached l&y the circuit court of appeals. 
The 1916 trau. 0&tion was a sale of stock — not an exchange of property. 

W& are not dealing with royalties or deductions from gross income because of 
depletion of mining property. Bur does the situation demand that an effort be 
made to place accordiiig to the best available data some approximate value upou 
the contract for future payments. This probably was necessary in order to 
assess the mother's estate. As annual payments on account of extracted ore 
come in they can be readily apportioned first as return of capital and later 
as profit. The liability for income tax ultimately can be fairlv determinerl 
without resort to mere estimates, assumptions and speculation. When the 
profit, if any, is actually realized, the taxpaver will be required to responrl. 
The consideration for the sale was $2, 200, 000 in cash and the promi:e of 
future money payments wholly contingent upon facts and circumstances uot 
possible to foretell with anvthing like fair certainty. The promise was in no 
proper sense equivalent to cash. It had no ascertainable fair market value. 
The transaction was not a closed one. Respondent might never recoup her 
capital investment from pavments only conditionally promise&l. Prior to 1921 
all receipts from the siile of her shares amounted to less than their value on 
March 1, 1918. She properly demancled the return of her capital investment 
before assessment of anv taxable profit basecl on conjecture. "In order to determine whether there has been gain or loss, and the amount 
of the gain, if anv, we must withdrarc from the gross proceeds an amount 
suNcient to restore the capital value that existed at the commencement of 
the perio&l under ronsirleration. " (Doftle v. 3titr l&ell, 247 U. S. . 179, 184, 185. ) 
(Revenue Aet 1916, section ?. 89 Stat. , 757, 758; Revenue Act 1918, ch. 18, 40 
Stat. , 1057. ) Or&linarily, at least, a taxpayer may not deduct from gross receipts 
n supposed loss which in fact is represented by his outstandin note. (%el&crt 
v. t"nn»»iseir»&er of Internal Ife&'c'»&qr. 28 V. S. . 140 (April 18. 1901) [C't. D. 025, 

' In the brief for petitioner the following appears: 
Tbe fair market value of the Youngstown contract on Ilarch 11. 1016, was found by tbe Commissioner to be f1. 04", III. 46. This ivas based upou an estimate that the ore 

reserves at the Mahoning mine amounted to 82. 858. 58, & tons: that sil such ore would be 
mined; that 12 per cent (or 0. 04", :&64. 2 tons) ivouirl be delivered to the Youngstoivn 
company. The total amount to be received by all the ven&lors of stock would then be 
$5, 065, 814. 52 at the rate of 60 cents per ton. The Co&un&isa!oner s figure for the fair 
market value on xfarch 11, 1016, was the then worth of s5. 065, 814. 5&'. upon the assuiup 
tlon that the amount was to be received in equal annual installments during 45 years, 
discounted at 6 per rent, with a provision for a sinking fund at 4 per cent. For iacl-, of 
evidrnre to the contrary this value was approved by the Board. The value of the 
5&5&0/4000 interest ivhich each acquired by bequest was Gsed at $277, 164. 50 for. purposes 
of Federal estate tas at the time of the mother's death. 

Burin the years here involved the Youn stown company raade payments in accordance 
witli the ter&us of the contract, and respondents respectively received sums proportionate 
to thc interests in the contract which they acquired by eschange of property aud by 
beliuest, 

Tire Board hei&1 that respondents' receipts froiu the contract, duriug. the years in 
question, represented "gross income "; that respondents should be allowed to dediict trom 
said gross income a reasonable allowance for rshaustion of their contract interests: and 
timt the balance of the receipts should be regarded as tasable incoine. 



$202& Art. 1563. ] 

page 241, this Bulletin]. ) And, conversely, a promise to pay indeterminate sums 
of money is not necessarily taxable income. *' Generallv speaking, the income 
tax law is concerned only with realized losses, as with realized gains. " (Lucas 
v. Amertcan Code Co. , 280 U. S. , 445, 449 [Ct. D. 168, C. B. IX — I, 814]. ) 

From her mother's estate Mrs. Logan obtained the right to share in possible 
proceeds of a contract thereafter to pay Indefinite sums. The value of this 
was assumed to be $277, 164. 50 and fts transfer was so taxed. Some valuation— 
speculative or otherwise — divas necessary in order to close the estate. It may 
never yield as much, it may yield Inore. If a sum equal to the value thus 
ascertained had been invested in an annuity contract, payments thereunder 
would have been free from income tax until the owner had recouped his capital 
investment. We thiuk a like rule should be applied here. The statute defi- 
nitely excepts bequests from receipts mhich go to make up taxable income. 
(See Rur»et. , Cor»nItsstoner, v. Whttehouse, 282 U. S. , — (April 18; 1981) [Ct. D. 
827, page 866, this Bulletin. ]. ) 

The judgments belom are affirmed 

ARTIczE 1563: Sale of property acquired by gift 
on or before December 31, 1920, or by bequest, 
devise, or inheritance. 

X — 24 — 5106 
Ct. D. 349 

INCOME TAX — REvr»NEE ACT or 1918 — DECISION OF COI:RT. 

GAIN OR Loss — BAsrs — PRDFERTT AeqvIRED Rv DEvIRE, 

devisee acquires property mithin the meaning of section 
202(a)2 of the Revenue Act of 1918 at the date of the testator's 
death and the basis provided by that paragraph in ascertaining 
profit or loss on the subsequent sale of the property is its fair mar- 
ket value at that time, when the death oeeurs on or after March I, 
1918. 

CovRT oF CIAIMs oI THE UNITED &STATFs. No. E — 64. 

Richard JI. j)fcCann and jifason 1I. Partridge, j&. , as Ancittartt Administrators 
of tite Estate of John Eyt?ttam Cooke, Deceased, v. The l7n&tted States. 

[April 6. 1981. ] 
OISIN ION. 

WIIAI. zr, Judge, delivered the opiIIion of the court. 
This suit is brought by the administrators of the estate of John William 

Cooke, who inherited an undivided one-eighth interest in certain real estate in 
the city of New York under the will of William WashhIgton Cole, who& died 
March 10, 1915, to recover an assessment of additional income taxes based on 
the increased value of the propertv at the time of sale over the appraised value 
placed on it at the time of the death of Cote. The plaintitfs contend the value 
of the property in March, 1918, should be compared with the sale price received 
in 1920, which would shorn a loss sustained instead of a gain derived. But 
Cooke had no interest in the property in 1918. The only interest he trcquired 
mas under the will of Cole, and that interest vested immediately upon the death 
of Cole. The value of his interest mas an undivided one-eighth of the total 
value of the property at that time. The appraisal of the property bv the State 
authorities for inheritance-tax purposes placed a value of $800, 000 on the prop- 
erty at the death of Cole. Cooke's interest mas one-eighth of that amount, or 
$100, 000. Cooke died 18 davs after the devise had vested. The plaintiffs are 
the ancillary administrators de bonis non. of his estate and a. . his representatives 
are entitled to receive his interest in the estate of Cole. No immediate distribu- 
tion of this property was made by the executor of Cole. Et was held by the 
executor until 1920, when it mas sold for $978, 001, 58, or a net gain of $178; 
001. 58 over the appraisal made at the death of Cole. The mortgages taken in 
part payment were not disposed of until 1928, and then distribution was made 
by the executor of Cole of the proceeds of gaIe. The estate of Cooke received 
one-eighth of the $978, 001. 58, or $122, 250, an increase of g?2, 250 over the value 
of the property when acquired by Cooke upon the death of Cole. The Com- 
missidner of Internal Revenue assessed a tax on this increase as income to the 
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estate of Cooke. The taxable year is 1920 and the Revenue Act of 191» i 
applicable. The corpus of the devise is exempt from taxatio», but the income 
from such property is subject to tax. (Section 218(8). 40 Stat. , 1057. ) The 
regulations speciQcally provide that where there is no appraised value for 
Federal estate tax purposes "its value as appraised in the State court for the 
purpose of State inheritance taxes should be deemed to be its fair market value 
when acquired. " (Article 1562, Regulations 45. ) 

Immediately upon the death of the owner, title to his real estate pacses to 
bis heirs or devi»ees. The value at the time of Cole's death is the basis for th&& 
ascertainment of gain or locc on the sale of real estate. That is the time of 
acquisition. Under the will of Cole, his executor had the power of sale of the 
real estate for distribution, but the title of Cooke vested at the time of death 
of Cole and its value a» of that time is the basis on which the tax should )&e 
computed. (Br'&'ster v. 6«ge, 260 U. S. , 827 [Ct. D. 148, C. B. IX — 1, 274]. ) 

The plaintiffs conten&l the Elmhirst ca. e (69 C. Cl». , 295) and the McKinuey 
case (62 C. Cls. , 180), decided by this court, sustain their. position. But there 
i» no merit in this contention. In the Elmhir. t case, supra, it was held that 
the cost to the testator of property purchased after March 1, 1918, was the 
basis of computing gain or loss when sold by his estate and the ownership by 
the testator during his lifetime and hi» estate afterwards wa» an entity. In 
the McKinney case, supra, the property had been purchased prior to March 1, 
1913, and sold by the executors. This court held that the cost to the testator 
was the basis of computing the gain derived or the loss sustained from the sale. 
It was the differen&:e bet&veen the ori inal investment and the sale price and 
not the market value of tbe property on the date of the death of the testator. 
In this ca»e the cnurt treated the holdings of McKinney during his lifeti&ne 
and his estate as an entity. These cases are entirely different from the ca»e 
under consideration. Neither Cooke nor his estate had any interest in the 
property before March 10, 1915, and no purchase was made by Cooke. He 
acquired his interest under the will of Cole in 1915. The estate of Cole is in 
no way inv&&lve&l in the question before us and only the estate of Cooke is under 
consideration. There is a clear demarcation between the McKinney and Elm- 
hirst cases, sul&ra, and the case at bar. The Commissioner was correct in 
as»c»»ing the tax and the complaint sh&&uld be dismissed. It is so ordered. 

ARTICLE 1566: Exchange of property which result» in no 
tnf'a&n or loss. 

REVENUE ACT OI" 1991 AND I'RIOR REVI. &NUE ACTS. 

Trading in of trucks and passenger cars used for. business purposes 
on new trucks and passenger cars to be used for like purposes. (See 
T. T. 25& &8, page 215. ) 

SEC'l'ION 208. — INVENTORIES. 

ARTIcLE 1584: Inventories at market. 

REVENUE ACTS OF 1919 AND 1991. 

Goods purchased in the open market and goods produced frotn. 
own properties. (See G. C. All. 9401, page 102. ) 

SECTION 204. — NET LOSSES. 

ARTIULE 1608: Net losses of partnerships, tn«t», e»tates, 
and insurance companies. 

REVENUE A&'T OF 1921. 

Alnendment of Pen&&lati&&n» (»', article 1608, pertaining to ncc 
l&&»»&'» of insurance companies. (See l. D. 4808. p;«&e "", ) 
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SECTION 205. — FISCAI YEARS 1MO-91 
AND 1921 — P2. 

ARTIOI, E 1699: Fiscal year ending in 1%1. 
', (Also Section 885, Article 959. ) 

X — 11-49'f'f 
Ct. D. 298 

INCOME AND PROFITS TAXES — REVENUE ACTS OF 1916, 1917, AND 1918— 
DECISION OF COURT. 

1. DEDUcTIQN — OBSQLESOENcE — E'IscAL YEAR WI'rH DIFFEREivT 
RATES. 

In computing under section 205(a) and section 885(a) of the 
Revenue Aet of 1918 the proportionate part of taxes for that part 
of tbe fisca year 1918 falling within the calendar year 1917, a 
deduction from gross income for obsolescence is not allowable, the 
Revenue Act of 1916 as amended by the Revenue Act of 1917 not 
having authorized such a deduction. 

2. DECISION AFFIRHED 
The decision of the Board of Tax Appeals (18 B. T. A. , 1245) 

affirmed. 

IGNITED STATEs CIRcUIT CQURT oF APPEALB FoR THE SEvENTH CIROUIT. No. 4422. — 
OOTOBER TEI:M, 1980, JANUARY SEssICN, 1981. 

Oglesby Coal Co. , petitioner, v. Commissioner of Internal Iteeenae, respondent. 

Petition for review of decision of United States Board of Tax Appeals. 

Before. ALscHULKR and PAcro Circuit Judges, and LINDLEY, District Judge. 

[January 15, 1981. ] 

ALSCHULER, Circuit Judge: Petitioner assails a judgment of the Board of 
Tax Appeals sustaining respondent in his redetermination of a deficiency in 
petitioner's income and excess profits taxes for its fisca year ending March 
81, 1918. The Commissioner, as well as the Board of Tax Appeals, in computing 
the part of the tax for so much of the fiseal year as fell within the calendar 
year 1917, refused to allow as a deduction from gross income loss from ob- 
solescence sustained during that part of the fiscal year falling in the calendar 
year 1918. The sole question is whether the applicable statute was correctly 
interpreted. 

Title II of the Revenue Aet of 1918 deals with income taxes, and section 
205(a) thereof provides: 

"That if a taxpayer makes return for a fiscal year beginning in 1917 and 
ending in 1918, his tax under this title for the first taxable year shall be the 
sum of: (1) the same proportion of a tax for the entire period computed under 
Title I of the Revenue Act of 1916 as amended by the Revenue Aet of 1917 and 
under Title I of the Revenue Act of 1917, which portion of such period falling 
within the calendar year 1917 is of the entire period, and (2) the same propor- 
tion of a tax for the entire period computed under this title at the rates for 
the calendar year 1918 which the portion of such period falling within the 
calendar year 1918 is of the entire period: 

Section 885(a), Title III, of. the Revenue Act of 1918 deals ivith war profits 
and excess profits taxes, and is in all essfTItials like section 205(a). 

Section 214(a) of the same Act„ in specifying the permissible deductions 
from income, enumerates: "(8) A. reasonable allowance for the exhaustion, wear 
and tear of property used in the trade or business, including a reasonable al- 
lofoance for obsolescence. " The Revenue Act in force in 1917 authorized no 
allowance for obsolescence. It was stipulated that petitioner's loss in assets 
from obsolescence during the first three months of 1918 was $58, 122. 42; and 
that petitioner's taxable net income for the entire fisca year, without any de- 
duction for obsolescence, was $55, 000. 87. [Italics supplied. ] 
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Petitioner contends tliat. tlirough the method adopted its tax for the 1917 
portion of the fiscal year was computed on one net inconie and that for the 
1918 portion upon another net income, but that the lav& contemplated but a 
single return of income — that made in 1918 for the entire fiscal year; that 
section 205(a) and section 885(a) refer only to the rates of taxation appli- 
cable to the several periods and not to the net income — which, it is contended, 
must be the same for each of the calendar years into which tlie fiscal vear 
fell. 

The question must be answered by the proper construction to be given sec- 
tions 205(a) and 885(a). The evident purpose of the sections was to place 
on a parity, as nearly as might be, the fiscal year taxpayers of 1917 — 18 and the 
taxpayers for the calendar year 1917. 

Petitioner has cited various sections of the revenue law to indicate that 
the taxpayer is required to make only one return for the year, whether fiscal. 
or calendar. Generally speaking, this is true. But these analowes do not 
materially assist in determining the true intent and scope of the sections in 
question. What their import is must be gathered, if possible, from the words ot 
the section and their context. The words, "computed under Title I of the 
Revenue Act of 1916 as amended, bv the Revenue Act of 1917 and under 
Title I of the Revenue Act of 1917, " are not limited in their application to 
rates of taxation as specified in those Acts. Title I of the 1916 Act is broadly 
inclusive. It not only fixes the rates of taxation, but prescribes, inter alia, the 
subject matters of taxation, and the allowable exemptions, deductions, aud 
credits. Title I of the Revenue Act of 1917 made radical changes iu the 
rates prescribed in the Act of 1916, and when section 205 of the 1918 Act 
employed the ivords "computed under Title I, " etc. , without limiting their 
application, we see no reason for confining them to rates only. 

To comp&&te the tax under the law of 1917 implies that the computation be 
macle as it would be in case the 1918 Act had not been passed, If there 
ivere exemptions or other deductions permissible umier revenue laivs 
force in 1917, but not under a subsequent Act, a computation under the law 
of 1917 would require them to be deducted in computing net income. If the 
subsequent law allowed deductions ivhich ivere not allowable in 191 7, a 
computation of the tax under the law of 1917 would not admit of their being 
deducted from income. 

That the word "computed'" as employed in this connection i, general, an&1 
not restricted merely to rates, has confirmation from its use in the very next 
clause of the section, which deals with the tax for the 1918 portion of the 
fiscal year. There it is stated: "computed under this title at the rates for 
the calendar year 1918. " But to have omitted the words "at the rates" 
would scarcely lmve altered the sense of this clause, since the words "com- 
puted under this title" would have included the rates as vvell as all otlier 
provisions of those Acts which bear on tlie amount of the tax. 

The regulation of the Treasury Departnient adopted shortly after the passage 
of the 1918 Act provided that so much of the tax for a fiscal year falling 
within these two calendar years as is attributable to the vear 1917 "is found 
by comliutiug the iu&. ome of the taxpayer and the taa thereon in accordance 
with" the statutes of 1916 and 1917 then in force, and that which is attrib- 
utable to 19l8 in accordance with the 1918 Act (article 1622, Regulations 45); 
and a similar rule vvas made respecting computation of excess profits taxes. 
While this regulation is in no sense a binding cou. &ruction of the sections, it 
is illuminating as in&licating how the section was construed by the Del&artznent 
which has the ividest experience with Federal taxation. 

In the Revenue Act of 1924. in providing for a similar situation, the lan- 
guage employed was, "the same proportion of a tax for the entire period, 
determined under the tau", app/icable to the first cate»dwrr year and at the rates 
for suels p& nr, * * &'. " (Section 207(a). ) Petitioner insists that this 
change indicates congressional reco nition that the 1918 Act was lackiug in 
those respects wherein the 1924 Act made definite provision; &vhile respondent 
«&aintains that the later Act was but a clarification of the former and a further 
manifestation of its intent. We are satisfied that there is no essential differ- 
ence in the eiTect of the two. It is evident that. from the time of adoption 
of the 1918 Act this contention arose as to its meaning; and while the later 
A&'t can not serve to construe or broiiden the first, the manife. t intent of the 
«irmer will not be narrowed or limited because of the clearer and more 
definite statement of the sauie intent in the liter A& t. 
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Judicial decisions afford but little light on the specific question. The Board 
of Tax Appeals, in its opinion herein, properly distinguished the ease of 7'. B. 
Hord Qrui~ Co. v. Blair (25 F. (2d), 536), upon which petitioner places much 
reliance. The question there was whether a method of special assessment of 
corporate taxes as specified in the 1918 Act was applicable to a return for an 
entire fiscal year beginning in 1917 and ending in 1M8. The petitioner there 
contended that the special assessment method should be applied only to the 
1M8 portion of the tax foi the fiscal year. The court, as well as the Board 
of Tax Appeals, held otherwise, as there was no provision in the 1M8 Aet for 
applying the special assessment to a part only of a fiscal year. (Ogleelit Coal 
Co. v. Com. Iat. Rex. , 18 B. T. A. , 1245. ) 

We are satisfied that a proper conclusion was here reached, and the judgment 
is affirmed. 

SECTION 206. — CAPITA. L GAI¹ 

ARTIcLE 1651: Definition and illustration of capital 
net gain. 

REVENUE ACT OF 1921. 

Property held by real estate dealer for more than two years. (See 
I. T. 9555i page 806. ) 

ARTIOLE 1651: Definition and illustration of capital net gain. 

REVENUE ACT OF 1921. 

Sale of royalties payable in kind under lease of oil property. 
(See Ct. D. 2M) page 228) 

PART II. — INDIVIDUALS. 

SECTION 919. — NET INCOME OF INDIVIDUALS 
DEFINED. 

ARTicLE 28: Bases of computation. X-8&905 
Ct. D. 970 

INCOME TAX — REVKiVUE ACT OF 1916 — DECISION OF SUPREME COURT. 

1. RETUILNs — AGURUAL BAsIs. 
A corporation that enters on its books accounts payable and 

accounts receivable and uses inventories in the determination of 
income keeps its books of account on an accrual basis and its 
returns must be filed on that basis under section 13(d) of the 
Revenue Act of 1916, as true income can not be arrived at on the 
basis of cash receipts and disbursements. 
2. DKDUcrioN — AccRUAL BAsIs — MUNITICNs MANUFAUTUREss TAx. 

Where a corporation keeps its books on the accrual basis the 
munitions manufacturers' tax imposed by the, Revenue Act of 1916, 
ivhich was due and paid in 1917 but was attributable to the pro- 
duction of income in 1916, is not deductible from gross income in 
1917. 
3, DKcisiozs AFFIRMS. 

The decisions of the district court (24 Fed. (2d), 260) and the 
circuit court of appeals (31 Fed. (2d), 669) aifirmed. 
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SUPREME COURT ol' THE Ul&&rr&lp STATEs. No. 7. — OUTOBER TERY 1980. 

Tl&e Siam{num Castings Uo. , l&slit(oner, v. Carl F. Roatzal&n, Indi&&{dually an&i 
as Uolleotor of Infernal Revenue. 

{)a writ of certiorari to the United Stutes Circuit Court of Appeals for the Sixth ('ireuit. 

[Xovemb«r 24, 1980. 1 

l&Ir. Justice SroNE delivered the opinion of the court. 
Petitioner, a manufacturer of m«lal caitiugs, brought suit in the Diitrict 

Court for Northern Ohio to recover income and excess profits taxes assessed l&nd 
paid for the calendar year 1917. Right to recover was asserted on the sole 
ground that a munitions tax levied under Title III of the Revenue Act of 1916 
(ch. 463, 39 Stat. , 766, 780), which became due and was paid by petitioner in 
1917, was correctly deducte&l from gross income in petitioner's tax returu for 
that year. The Commissioner, rejecting this contention, deducted the tax 
from gross income for 1916, the year when it accrued (see United States v. 
Anderson, 269 U, S. , 422 [T. D. 8889, C. B. V-I, 179]), and collected a corre- 
spondingly increased income and profits tax for 1917, which is involved in the 
present suit. 

The district court, fiuding that petitioner kept its books and filed its tax 
returns for 1916 and 1917 on the "accrual basis, " gave judgment for the Gov- 
ernmeut (24 F. (2d), 280), which the Court of Appeals for the Sixth Circuit 
:lilirmed (31 F. (2d), 669). Both courts held, on the authority of United 
States v. A&&derson, supra, that as the books were kept and returns made on 
the accrual basis, th«munitions tax which a&crued in 1916 could not be de- 
ducted in the return for 1917. 

Petitioner's returns for 1916 and 1917 were macle after the effective date of 
se«tions 12(a), 18(b), aud 18(d) of the Revenue Act of 1916 (ch. 468, 89 Stat. , 
767, 771). The Act imposes a tax on net income and profits ascertained, as 
provided by section 12(a), by deducting from gross income expenses, interest 
and t;&xes paid, and losses sustained, during the calendar year. Section 18(d) 
provid«i that "A corporation & * " keeping accounts upon any basis other 
thun that of a&. tual receipts and disbursements, unless such other basis does 
not clearly r& fleet its income, may, subject to regulations made by the Com- 
missioner of Internal Revenue, with the approval of the Secretary of the 
Treasury, make its return upon the 1&;iiii upon which its ac«ounti are kept, in 
which case the tax shall be computed upon its income as so r«tu&~ed. " 

Petitioner, in response to an inquiry on the form for the 1916 return, stated 
that it was "made on the basii of actual receipts and diibursem& uts, " a state- 
ment; which it repeated in the 1917 return with the quulificatiou that "BilLB 
:&a&1 accounts payable and receivable are tr&ated ai receipts and disburie- 
ments. " In both returns, bills and accounts, payable and receivable, in fact 
were treated as actual receipts and disbursements; and both were based on 
inventoriei taken at the beginning and end of the taxable year. The muni- 
l. ions tax &lcducteli in ti&i 1917 return first appeared ou the taxpayer's booki 
in that year. 

Petitioner contends that iti returns were made as "caih receipts and dis- 
bursements" returns under section 12(a) and not under se&. tion 18(d), and 
that since by section 12(a) taxes are required to be &leducted only in the year 
when paid, its munitions t;&x was rightly deducted in the 1917 retu&u. Iu 
support of this contention, it is pointed out that section 1" (a) of the 1916 Act 
does not differ mat«i i&illy from corresponding provi. ions of th& Revenue Acts of 
1909 and 1918 (Corporation Excise Tax Act of August 5, 1909, ch. 6, se«. 88, 86 
Sl il. , 11, 112; Corporation Income Tax Act of October 8. 1918, ch. 16, sec. II, 
sub&liviiion G, 38 Stat. , 114, 172), an(1 as petitioner's returns for 1916 and 1917 
&vould have been authorised under these earlier Acti, and Treasury regulations 
iupplcmenting theln, it is arg'ued that petitioner's right to de&luct taxes when 
paid was not altered by the llddition 1» the revenue lawi, in the 1916 Act, of 
section 18(d), lvhich merely g;iv« to the taxpaver an option, not availed of by 
petitioner, to make a r& &urn on the accrual basis. 

This argumenl ii, in subitance, that cou'idered and rejected by the court in 
1 » &ted S la l &'s v. . i »de&. s&& a, supra, page 489. There. ai here, the taxpayer's 
r«turu for 1917 corn(&ute&1 income on the baiii of inventories and accrued item. , 
l&&iviible aud receivable. app&ariu ' on the taxpayer's books of accouut for that 
year, l&ut deducted from gr&&si i&&& onle the munitions tax, paid in 1917. which 
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had accrued the year before. The return, as made, would have been per- 
missible under the Revenue A. cts preceding that ot 1916; but it was held that 
under that Act the tax was required to be deducted in the year when it accrued. 

Section 12(a) of the 1916 Act, like its prototypes in the earlier legislation, 
deals only v;ith the deduction from gross income of amounts paid out or losses 
sustained. None of them, in terms, permitted the deduction of accounts pay- 
able or made any provision for the use of inventories in computing net income. 
Experience demonstrating that income derived from merchandising and manu- 
facturing businesses could not be computed on the ba. sis of receipts and dis- 
bursements alone, Treasury regulations were promulgated requiring the use 
of inventories in proper cases, and permitting the deduction of accounts pay- 
able when accounts receivable were brought into the income account. (Treas- 
ury Regulations 81, December 8, 1909, under the Act of August 5, 1909; 88, 
January 5, 1914, under the Act of October 8, 1918. ) 

But this action of the Department, born of necessity in order to arrive at the 
income of certain businesses, was neither a classification nor an irrevocable 
designation of items receivable and payable as cash receipts and disbursements. 
Although the regulations supplemented the provisions of the statute by provid- 
ing for a different method of computing income, they did not alter the meaning 
of its words, or preclude acceptance of them at their face value when reenacted 
in a new legislative setting. Classification took place v. hen section 13(d) was 
substituted for existing Treasury regulations, ' and broadly authorized returns 
under it by taxpayers "keeping accounts upon any basis other than that of 
actual receipts and disbursements, " a phrase which, in the light of the le~s- 
lative history, plainly indicates that the returns contemplated by section 18(d) 
were to be dealt with as a separate class, distinct from those based on actual 
receipts and disbursements alone described by section 12(a). ' 

By these sections the filing of a return under section 18(d), where the tax- 
payer is able to comply with its requirements, is optional if he is also able to 
prepare a return on the basis of actual receipts and disbursements which re- 
fiects true income. But "notwithstanding the option given taxpayers, it is the 
purpose of the Act to require returns that clearly refiect taxable income. " 
(United States v. 3fitct&elE, 271 U. S. , 9, 12 [T. D. 8865, C. B. V — 1, 288]. ) By sec- 
tion 18(b) of the 1916 Act, which was new, the return in every ease is required 
to state such data as are "appropriate and in the opinion of the Commissioner 
necessary to determine the correctness of the net income returned and to carry 
out the provisions of this title. " It follows that the return must be filed on the 
accrual basis under section 18(d), where true income can not be arrived at on 
the basis of actual receipts and disbursements. (See Uv&itrd States v. Anderson, 
supra, pages 487, 44(), ) Any other construction of sections 12(a) and 18(d) 
would disregard the requirement of section 18(b) and the dominating purpose 
of' the Act, by enabling the taxpayer to file a return which did not reflect true 
income. (See Ut&t ted, States v. i)fttot&etl, supra, pages 12, 18. ) It was in 
recognition of this, and in compliance with section 13(b), that Treasury De- 
cision 2488, January 8, 1917, provided with respect to returns made under 
sections 12(a) and 18(d): 

"This ruling contemplates that the income and authorized deductions shall 
be computed and accounted for on the same basis and that the same practice 
shall be consistently followed year after year. " 

This ruling antedated petitioner's 1916 and 1917 returns, and obviouslv gross 
income and deductions in its returns were not "accounted for on the same 
basis. " Its income for 1917 could not be ascertained by deducting from gross 
income, including receivables, some items of cost and expense, attributable to 
the production of 1917 income, which accrued but ivere not paid in that year, 
and the munitions tax, vIhich was paid in 1917, but which accrued and was 
attributable to the production of income in 1916. 

' Pending the adoption of regulations applicable to the Act of 1916, Treasury Decision 
2367, September 14, 1916, continued existing regulations in force only so far as not incon- 
sistent with the proyisioas of the 1916 Act. New regulations applicable to sections 12(a) 
and 13(d), adopted in Treasury Decision 2433, yanuary 3, 1917, before petitioner Sled its 
1916 and 1917 returns, are considered infra, page 4. ' The report of the Committee on Ways and Means (House Report No. 922, Slxtv-fourth 
Congress, first session, page 4) states with reference to the income tax provisions of the 
Revenue Act of 19161 

"As two systems of bookkeeping are in use in the United States, one based on the cash 
or receipt basis and the other on the accrual basis, it was deemed advisable to provide in 
the proposed measure that an individual or corporation may nrakc return of income on 
either the cash or accrued basis, if the basis selected clearly reficcts the income. " 
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Petitioner, reiving on the declarations in its returns that they )viire macle ou 
the basis of actual receipts and disbursements, contends that for that ren. o» 
tlie1 must be deemed made under section 12(a) a»d not under sectiou 13(d). 
But whether a return is )nude on the accrual basis, or on that of actual receipts 
and disbursements, is not determined bv the label whicli the taxpayer chooses 
to place upon it. The u e of inventories, and the inclusion i» the returus of 
accrual items of receipts arid disbursements appearing on petitio»er'8 books, 
indicate the general and controlling character ot' the account (Niles Be&»e»t 
Pond Co. v. United St«tes, 281 U. S. , 357, 360 [Ct. D. 185, C. B. IX — 1, 295]; 
U&iited Bfates v. bande&aou, supra, pages 442, 443), and sul)port the fi»ding of 
the trial court that books and returns Ivere on the accrual basis. The record 
does not disclose that petitioner offered to make a return for 1917 on the basi. 
of actual receipts and disbursements, or that it could have done so. It was, 
therefore, competent for the Commissioner to correct the return ior 1917, to 
conform it to the system of accounting in fact adopted. by excluding from it the 
munitions tax which had accrued in 1916, whether appearin on the books foi. 
that year or not. (United Sfutes v. cinierie«ii Cu&i Cou 280 U. S. . 412 [('t. D. 
16)4, O. B. IX — 1, 292]; Unite&i 8&«t«s v. A»de&son, suPI'a; Niles Ber&«&ii Poiid 
Co. v. Uiiite&i. States, supra. ) 

Affirmed. 

SECTION 213(a). — GROSS INCOiAIE DEFINED: 
INCLUSIONS. 

ARI lcLF. 81: )Vhat included in gross income. X — "5 —;)114 
Ct. D. 852 

IN&'()ME TAX — REVEViUE AC'I Olc 1918 — r&ECISION OP SUPRI&'. iIE CI)I:RT. 

INcoME — EXEMPTIox — Jli:MBER oF OBAGE TRIBE oF INBIAiNS — OIL 
A Ni) GAS LEABEs. 

A duly enrolled member of the Osage Tribe of Indians, holding 
a certilicate of competeucv, is not exempt from tax under the 
Revenue Act of 1918 on income from shares in the tribal iucome 
from oil angl gas leases made by the tribe under the Act of Ju»e 28, 
1906, on lands allotted to its members. 

SUPREME COURT OF T&IE UNITEi) STATER. Xo. 81. — OCTOBER TERM. 1930. 

IIe»» I Ci&oteuu, peiitii»i». , v. D«&id B«&»et, Co»ii&iissio«& i. of l&iter&i&ii Reiie»ue. 

On writ of certlocuri tc tire uniteG st'iten ('ircult Court of Appeals for the Tenth Circuit. 

[1[;iy 2 &, 1931. ] 

Mr. Justice RUBERTs delivered the opinion of tile court. 
The petitioner is a member of the Osage Tribe of I»dians, duly enrolle&l;is 

such under the Act oi June 28, 1906, ' aiul holds a certificate of competency 
issued March 5, 1910, pursuant to that Act. He owns his o)vn original allotme~t 
of the tribal lands, aud has inherited from a deceased member a one-half 
iuterest in the latter's allotmcnt, but nothin. in this case turns on his o)v»er- 

ship of these lands. He also o)vns hi- own origiual share i» the tribal revenue. , 

and, by inheritance froul a ileceased member, one-half of the interest i» tliose 
revenues, to )vhich that member would be entitled if living. 

In the years 1918, 1919, and 1920 petitioner's entire income )vas received froni 
these 1)&B shares in the tribal income from oil and gas leases made by the tribe 
under the authority of the Act. These leases were on a portion of the lai«ls 
bought by the U»ited States vcith moiiey belonging to the tribe. there:ifter 
hehl in trust for it, and subseque»tly allotted to its members as directed by the 
Act. But in the division or allotment of the tribal lands the oil, gas. and otlier 
minerals therein were expressly reserved to the tribe for a period of 25 years. " 

no)v exteu&led to April 8, Ifi, is. i Provisiou was m;ide for tlie leasin' of -ucb 

) C. 3(&72, 
"See&lou 3, Art &&f 190G, supe;i. 
i% i Stat. , 1478, 



minerals bV the tribal council, with the approval of the Secretary of the 
Interior, ' and the income from such leases is to be placed in the Treasury of 
the United States to the credit of the members of the tribe and distributed 
among them quarterly. ' This was the source of the petitioner's 'income. 

The petitioner paid income taxes in each of the years mentioned. Upon tbe 
receipt of a deficiencv letter from the Commissioner of Internal Revenue he 
instituted a proceeding before the Board of Tax Appeals in which he claimed' 
that he owed no deficiencies, but was entitled to a refund of the amounts there- 
tofore paid because he was exempt from income tax on the sums received. The 
Board's decision was for respondent, ' and was affirmed by the circuit court of 
appeals. ' This court granted certiorari. ' 

The petitioner urges several arguments in support of the claim that he is not 
liable for tax under the Revenue Act of 1918. These may conveniently be 
grouped into two main content'ions: First, that the statute evidences no intent 
to tax petitioner on such income, and, second, that if its language is broad 
enough to cover his case, his status or tbe nature of the income, requires a 
hokling that he is exempt. 

The language of sections 210 and 211(a)' subjects the income of "every in- 
dividual" to tax. Section 213(a)" includes income "from any source what- 
ever. " The intent of Congress was to levy the tax with respect to all residents 
of the United States and upou all sorts of i~come. The Act does not expressly 
exempt the sort of income here involvetl, nor a person having petitioner's status 
respecting such income, and we are not referred to any other statute which 
does. 

But it is said that as to the income here taxed petitioner is exempt because 
of his status as an Indian. This assertion requires a reference to the policy of 
the Government with respect to the Indians. No provision in any of the treaties 
referred to by counsel has any bearing upon the question of the liability of an 
imlividual Indian. to pay tax upon iIIcome derived by him from his own prop- 
erty. The course of legislation discloses that the plan of the Government has 
been gradually to emancipate tbe Indian from his former status as a ward; to 
prepare him for complete independence by education and the gradual release of 
his propertv to his own individual management. This plan has included impos. 
ing upon him both the responsibilities and tbe privileges of the owner of prop- 
erty, including. the duty to pay taxes. Pursuant to this policy the Act of 1906 
directed the allotment to each member of the Osage Tribe of a homestead of 160 
acres to bc chosen by him, which was to be inalienable and nontaxable for 25 
years or during the life of the allottee. After settiug apart such homestead to 
each, the surplus lands were all to be equally divided and allotted amongst the 
members. Section 2, seventh, of the Act provides that the Secretarv of the In- 
terior, after due investigation, may issue certiiicates of competency to members 
of the tribe. It declares that "upon the issuance of such certificate of com- 
petency the lands of such member (except his or her homestead) shall become 
subject to taxation, and such member (with exceptions not. here material) shaH 
have the right to manage, control, and dispose of his or her lands the same as 
any citizen of. the United States. "" 

Since 1910, when he received his certificate, petitioner has therefore been 
taxable upon his allotted lands, except his homestead, and they have been 
freely alienable. 

e Section 8, Act of 1906, supra. 
e Sectiou 4, first aud secoud, and section 6, Act of 1906, supra. el4 B T 'A 1254 
e 38 F. (2d), 976. 
e 281 U S 714 
e 40 Stat. , 1062. 
se 40 Stat. , 1065, o See United States v. Vice (241 U. S. , 591, 598); United States v. Wailcn (243 U. 8 452, 459); 1U'cCnrdy v. United States (246 U. S. , 263, 269); Stea&c v. Oil Cosponattene (276 U. S. , 575, 579). ~ Sec(ion 4 of the Act of February 27, 1925 (ch. 359, 43 Stat. , 1008), authorizes tho 

revocation of u certificate hold by one of moye than one-half Indian blood, if the Secrcturv of the Interior shall find that the holder is squandering or misusing his or her funds. 
The revo'cation is uot to afFect the legality of any trausactious theretofore made bv 
rmsou of the issuauce of a certificate, aud all debts existing at the time of revocation are 
to be paid by the Secretary or his representative out of the income of the member. This 
section has uo bearing upon the present ease. 
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There are provisions in the Act of 1906 with respect to the holding, payment 
an&I administration of the royalty sh~res of members who do not have certificates 
of competency, but with these we are not concerned. The shares of rovalty of 
those holding such certificates are to be paid to them quarterly. 

The petitioner, then, was competent to hold and make any use (except to 
grant mining leases) of all his lands. All except his homestead were taxable, 
and were freely alienable without control or supervision of the Government. 
His share of the rovalties from oil and gas leases was payable to him, without 
restriction upon his use of the funds so paid. It is evident that as respects his 
property other than his homestead his status is not different from that of any 
citizen of the United States. In the process of gradually changing the relation 
between the Indian and the Government he has been, with respect to the income 
in question, fully emancipated. (Compare United St«tes v. Wailer, supra. ) It 
is true, as petitioner asserts, that as to his homestead he still remains a re- 
stricted Indian. But this fact is only significant as evidencing the contrast 
between his qualified power of disposition ot' that property and his untrammeled 
owuership of the income in controversy. The latter was clearly beyond the 
control of the United States. The duty to p'Iy it into petitioner's hands, and 
his power to use it after it was so paid, were absolute. (Work v. Nosier, 261 
U. S. , 352; Work v. Liinn„266 U. S. , 161. ) The claim that with respect to 
this income the petitioner was restricted, and therefore exempt from the tax 
laid by sections 210 and 211(a) must fail. 

It remains to consider whether there is anything in the nature of the income 
itself making it necessary to exempt it from the broad language of the Revenue 
Act. It is suggested by petitioner that the sums received were gifts and not 
income. In view of the facts above recited this argument is without substance. 
It is fu&. ther insisted that since the royalties are not taxable, so long as they 
remain in the hands of. the Gov& rnment in trust for the tribe and undistributed 
to members, inco&ne derived by the individual member from this fund comes 
from an exempt source and must th& refore also be held to be exempt. (See 
Pollock v. F«nncrs' Lo«m &I T&&t«t Co. , 157 U. S. , 429; 158 U. S. , 601. ) Royalties 
received by the Government from Ini&&eral leases of Indian lands have been held 
to be beyond a State's taxing power (Gillekpio v. Oklahoma, 257 U. S. , 501; 
Sha&&& v, Oil, Co&po&T&iiou, supra) on the ground that, while in the possessiou 
of the United States they are a Federal instrumentality, to be used to carry 
out a governmental purpose, It &loes not follow, however, that they can not be 
subjected to a Federal tax. The intent to exclude must be definitely expressed, 
where, as here, the general language of the Act laying the tax is broad enough 
to include the subject matter. (Hei&&e& v. Colonial Trwst Co. , 276 U. S. , 232 [T. 
D. 4112, C. B. VII-I, 207]; Shaw v. Oil Corpor«tion, supra. ) But whateve& 
may have been the liability of the fund to Federal taxation while it remained 
in the hands of the Government, it can 1&ot properly be said that the share of it 
paid as royalties to the petitioner constituted in his hands an instrumentality of 
tl&e Government and was therefore beyond the scope of the tax. (Co&nlrare 
&ItcC«&«it) v. United Nl«teF, supra. ) There is, therefore, nothing in the nature 
of the iucome which excepts it from the effect of section 213(a) of the Revenue 
Act of 1918. 

Aifirme&1. 

ARTIGLE 86: Long-term contracts. X-13-5000 
Ct. D. 305 

INCO111; T. &X — REVENUE &&CT OI&' 1&a18 — DECISION OI' C&&1'RT. 

INcoME — I oNG-TEEM CGNTk. "&cTs — MKTHGD oF RETURNING INOGME- 
KLECTION. 

Where persons cugaged in contracting operatious exteuding over 
a period of a year elect to report income from au uncompleted con- 
tract in the fitwt year of operations by the estimated percentage 
of profltk method, pursu;&ut to the provisions of article 36 of Regu- 
lations 4b, relating to the income t&&x, they are bound by the elec- 
tion and income from the contract in sui&sequent Ie;&rs must be 
reported by the same metlmcl. 



DIsIIIIor COInIv oz KAHN UNIvm Smuts est vaN WzsrNaN DI~or OF MIssoInu, 
SoIIrHwEsrNaN DrvrsroN. 

J. L. Allhan@v, platnttff, v. 3foah Croolcs, Collector of Internal Revenue, 
defendant. 

f December 27, 1980. ] 
OPINION. 

Plaintik brings this suit to recover $6, 708. 75 alleged by him to have been 
illegally assessed and collected as income tax for the year 1920. 

Plaintiff and another were partners engaged in the contracting business 
and as such had in 1919 a contract (it was a subcontract but I think that fact 
does not affect the question here) for building a certain mileage of roadway 
in the State of Arkansas. The contract provided for payments on monthly 
estimates with a 15 per cent retainage on all estimates to insure the completion 
of the contract. 

Work was commenced on this contract in the middle of the year 1919 and 
continued until December, 1920, when the partnership was notified to close 
work chiefly for the reason that the road district was out of funds and could 
make no further payments. The payments for the months of September, 
October, and November in 1920 had been in amounts less than were called for 
by the terms of the contract. These deficiencies plus the 15 per cent retainage 
were then due, but it was uncertain whether they would be paid or paid in 
full. Litigation, not deterInined until in 1922, was necessary. That litigation 
resulted in a judgment, probably for the full amount claiIned, but considerably 
less than one-half of the judgment has been paid. 

Because of the development (wil. h respect to the probable discontinuance 
of the contract) beginning in September, 1920, and culminating with the cessa- 
tion of work in December, the partnership (and consequently the individual 
partners, including this plaintiff) made no return of income for the year 1920 
on account of this contract. For the year 1919 the partnership (and the plain- 
tiK as to his individual income) reported and was taxed upon its estimated 
income from this contract, having elected that course pursuant to the provisions 
of section 86 of article 45 of the regulations [article 86 of Regulations 45]. 

Section 86 is as follows: 
"Long-term contract+ — Persons engaged in contracting operations, who have 

uncompleted contracts, in some eases perhaps running for periods of several 
years, will be allowed to prepare their returns so that the gross income will 
be arrived at on the basis of completed work; that is, on jobs which have 
been finally completed any and all moneys received in pay'ment will be 
returned as income for the year in which the work was completed. If the 
gross income is arrived at by this method, the deduction from such gross 
income should include and be limited to the expenditures made on account 
of such completed contracts. Or the percentage of profit from the contract 
may be estimated on the basis of percentage of expeuditures, in which case 
the income to be returned each year during the performance of the contract 
will be computed upon the bases of the expenses incurred on such contract 
during the year; that is to say, if one-half of the estimated expenses necessary 
to the full performance of the contract are incurred during one year, one-half 
of the gross contract price should be returned as income for that year. Upon 
the completion of a contract if it is found that as a result of such estimate 
or apportionment the income of any year or years has been overstated or 
understated, the taxpayer must file amended returns for such year or vears. " 

My view is that the plaintiff is bound by the method that was elected as to 
this long-term contract and that the return made for the year 1920 should 
have been made upon that basis. That was the view of the collector. That 
view was confirmed by the Board of Tax Appeals when this same matter was 
presented to it. (10 B. T. A. , 1089. ) "The accrual method of accounting 
requires that at the end of every accounting period all income which has been 
earned during the period must be accounted for as income accrued in that 
period, though perhaps not collected, * * ~. " (appeal of Otoee, Ames 8 
EtmbuP, Co. , 5 B. T. A. , 921, 928. ) 

Each of the two methods provided for in section 86 has certain advantages 
and disadvantages from the taxpaver's standpoint. The first by which income 
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is returned in that year when a long-term contract is completed and final pay- 
ment is made, defers the imposition and collection of the tax until there is 
certainty the income will be realized but it may result in a higher rate than if, 
under the second method, the income in each of the years during which the 
contract continues is estimated on the percentage basis. The adoption of the 
second method, on the other hand, involves the element of uncertainty as to 
full ultimate realization on the contract. It is to be noted, however, that the 
effect of this disadvantage inherent in the second method may be avoided 
"upon the completion of the contract" by the filing of an amended return. 
But that relief must be had in the manner provided for and may not be given 
here. 

The defendant should have judgment. Appropriate findings and decree may 
be submitted for approval and entry. 

ARrIoxx 40: Sale of patents and copyrights. X-5-4921 
6. C. M. 8896 

REVENUE ACT OF 1918 AND PRIOR REVENUE ACTS. 

The taxpayer, a foreign corporation, assigned Vnited States 
patent rights in 1905 for a consideration, part of which was paid 
in cash and the balance was to be paid in 18 equal annual install- 
ments beginniug in 1900, with the provision that after May —, 
1918, the balance, less 5 per cent per annum, should become due 
upon demand. All agreements were performed, including payment 
of balance due on demand after May —, 1918, discounted at 5 
per cent. 

Held, the capital of the taxpayer on March 1, 1918, consisted of 
the right to receive the then remaining unpaid balance of the 
purchase price, and as respects each installment the difference 
between the 1larch 1, 1918, value of the right to receive the same 
and the amount actually received constituted income subject to tax, 
and being income from property in or from sources within the 
Vnited States (because income from American patents), it is 
taxable to the foreign corporation under the various Revenue Acts 
involved. 

An opinion is requested whether any portion of the moneys re- 
ceived by the taxpayer from the M Company is taxable under the 
following circumstances: 

In 1905 the N Company, a corporation organized and existing 
under and by virtue of the laws of a foreign country, hereinafter 
referred to as the taxpayer, ownecl valuable United States letters 
patent and applications for letters patent. The M Company, 
corporation organized and. existing under the laws of the State of 
Y, desired to acquire title to the aforementioned letters patent ansi 

applications for letters patent. 
In consideration of the sum of 90. 5x dollars, 2. ;&, c dollars of which 

was paid in cash, and the balance to be paid in 18 equal annual 
installments of z dollars each, the 6rst installment to be paid on 

May —, 1906, the taxpayer assig~ned and set over to the M Company, 
its successors and assigns, all right, title, and interest in said letters 
patent and applications for letters patent at that time owned or 
to be acquired by the taxpayer during the term of 18 years from the 
date of the agreement. As security for the paynlent of the purchase 
price, but not as a substitute therefor, the M Company agreed to hohl 
the title acquired subject to the payment of the balance due. It 
was also agreed that in the event of nonpayment of any installment 
continuing for 30 clays after notice, the title conveyed and all rights 

72109' — 81 — 24 
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acquired by the M Company should revert to the taxpayer and 
upon demand the company would assign such rights to the taxpayer. It was further agreed that after May —, 1918, if the taxpayer gave 60 
days' notice to the M Company, the balance of the purchase price, 
less 5 per cent per annum, should become due. 

All agreements were performed to the mutual satisfaction of the 
parties. The M Company made all payments up to and including 
the year 1916 to the taxpayer. The amounts due in 1917 and 1918, 
as well as the balance due after May —, 1918, discounted at 5 per 
cent in accordance with the terms of the agreement, were paid to the 
Alien Property Custodian as provided in the Trading with the 
Enemy Act. 

The taxpayer contends that no portion of the moneys received 
constitutes taxable income; that the payments made subsequent 
to the enactment of the Revenue Act of 1918 were merely delayed 
payments of the purchase price of a balance due in 1905. In sup- 
port of this contention, taxpayer relies on the case of Suenders v. 
Comniishioner of Interna/ Revenue (29 Fed. (2d), 884). In that 
case Saunders, the taxpayer, an employee of the National Tube Co. , in 1911 invented a pipe-drawing apparatus and made application 
for a patent thereon. The same day he assigned to the National 
Tube Co. the exclusive right to his invention, as well as any letters 
patent that would be issued for said invention in the I, nited States. 
A%hen the assignment was made the taxpayer understood that he 
would be paid for the same, the amount to depend upon future 
circumstances. Due to certain interferences which led to litiga- 
tion, the patent was not granted until 1918. In September, 1920, 
the taxpayer received, as full compensation for his invention, the 
sum of $25, 000. The Bureau contended that the $25, 000 was tax- 
able income for the year in which it was received and the Board of 
Tax Appeals so held. (See b'r~nnders v. Commissioner, 11 B. T. 
A. , 201. ) The taxpayer appealed the case to the Circuit Court 
of Appeals, Thircl Circuit, and contended that the $25, 000 received 
in 1920 was in payment of the amount which the National Tube 
Co. had agreed to pay in 1911. The court pointed out that "The 
contention of the Tax Board is 

" ~ "' that the $25000 was 
taxable income of Saunders for the year 1920. " The court held: 

That when Sauuders received the $25, 000 in 1920, he was receiving, 
not iucome for that year, but the purchase price of capital sold iu 1911. 

Thus the $25, 000 was held not to constitute taxable income for the 
year 1920. 

It does not appear that the court considerecl the possibility that 
the obligation owned by the taxpayer on March 1, 1918, was of a 
value less than the amount receivecl by the taxpayer in 1920 and that 
the diff'erence. should be treatecl as income, as was done in the case 
of P/hatt v. Bonner', Interno/ Eevenne Collector (18 Fed. (2d), 951)- 
The fact that this possibility was ignored does not justify the con- 
clusion that& uncler the decision rendered in the Saunders case, uo 
part of the monex s received by the taxpayer in the instant case, sub- 
sequent to the enactment of the Revenue Act of 1918, is taxable. 

In the case of Francis S. E'osme~ l v. Commissioner (25 Fed. (2d), 
87), the Seventh Circuit, in affirming the case of Eighth Iron 0'o. et 
a/. , petitioner, v. Commissioners of Internu/ Reeenne, respondent 
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(4 B. T. A. , 1151). heltl that the amount received in 1921 and 1922 
in payment of noninterest-bearing notes received for property sold 
in January, 1918, is taxable only on the excess of the amount iv- 
ceived over the March 1, 1918, value of the notes. The notes were 
secured by a mortgage on the property and payment was guaranteed 
by another corporation. See also the case of Ruth Iron Co. v. Com- 
missioner (26 Fed. (2d), 80), in which the Eighth Circuit reached 
the same conclusion, and compare Eldred'g&e v. United States (81 Fed. 
(2d), 924). 

In the instant case the annual payments were produced by the 
contract entered into in 1905. The title acquired by virtue of the 
contract was held subject to the payment of the balance due. The 
title could be divested only in the event of nonpayment and then at 
the option of the taxpayer. The arrangement was purely a security 
one in the nature of a purchase money mortgage and its legal e8ect 
was not to render the obligation to pay the purchase price contingent 
or of an undeterminable value. By reason of the arrangement the 
obligation was a secured one and hence more valuable and more 
certain than otherwise. The taxpayer exchanged its interest in the 
letters patent and applications for letters patent for the right to 
receive a certain amount of money. There was an exchange of 
property for property, a completed transaction, and therefore the 
capital of the taxpayer on March 1, 1918, consisted of the right to 
receive the then remaining unpaid balance of the purchase price. 

It could not bc successfully contended that the right to receive an 
z dollars payment on May —, 1914, or the right to receive 5x dollars 
on May —, 1918, would be wot th x dollars or 5z &lollars on 
March 1, 1918. In the instant case, as respects each installment, 
the difference between the March 1, 1918, value of the right to receive 
the same and the amount actually received constitutes income subject 
to tax, and being income from property in or from sources within 
the United States (b& cause inconle from A. merican patents) it is 
taxable to the taxpayer (a foreign corporation) uncler the various 
Revenue Acts involvecl. 

C. M. CIIARENT, 
general Cou». set, Bureau of Inte1'mal Revenue. 

ARTIcLE 50: Forgiveness of indebtedness. X — 24 — 5107 
Ct. D. 848 

INCOME TAx — RETENEE ACT OF 1921 — DECISION OF COI. RT. 

1. INcoME — RELIEF OF CONTINGENT LIAEILITT. 

Where a lessee makes a deposit for the faithful performance of 
a lease which provides that the a1nount thereof be retained by the 
lessor until the completion of the term in 1941 and the property 
subject to the lease is sold to the taxpaver, the deposit being cred- 
ited upon the purchase price and the taxpayer assuming the obli- 
gation to repay the same upon expiration of the lease and subse- 
quently the taxpayer and the lessee enter into an a . reement by 
which the lease is canceled and the lessee in consideration thereof 
relinquishes to the taxpayer all interest in the deposit, the lessee's 
release of his interest therein results in income to the taxpayer in 
the amount of the deposit where there is no proof that the tax- 
payer suffered a, loss by reason of the termination of the lease. 
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2. DEOIsioN REVERBED. 

The decision of the Board of Tax Appeals (17 B. T. A. , 196) 
reversed. 

UNITED STATES CIRCUIT COURT OF APPEALS, FOR THE SEVENTH CIRCUIT. No. 
4408. — OGTDBER TERRI, 1980, JANI. ARV Ssssiox, 1981. 

Commissioner nf Internal Revenae, petitioner, v. tangieelt Real Estate Cor- 
poration, respondent. 

Petition for. revieiv of decision of I nited Ststes Board of Tax Appeals. 

Before ALscHI LER, EvANs, and SPARIcs, Circuit Judges. 

[March 18, 198L] 

Respondent, in 1928, purchased certain Chicago real estate which was under 
lease. The tenant, uncle'I the lease executed in 1920, made a deposit of 
$50, 000 for l. he "faithful perforniance of the terms and conditions of this 
lease. " The lease also provided: 

"Said sum of fifty thousancl ($50, 000) dollars is to be retaiued by the laud- 
lord until the full and complete term of 21 years hereby demised has been 
fully completed, renderiug the same or any unused part thereof to the tenant 
at the end of the said term, provided " Nothing bcreiu contained shall in any way obligate the landlord to 

return same to the tenant until the 81st day of March, 1941, 
Lessee was secured for the $50, 000 advanced, by a lien upon the property. 

The deposit drew interest at 4 per cent, 
Upon the conveyance of the property to respondent, $50, 000 was credited upon 

the purchase price, and respoudent assumed the obligation to repay the same in 
1941 upon the expiration of the lease. Subsequently, iu June, 1928, respondent 
and the tenant entered into an agreenient canceliug the aforesaid lease. In 
consideration thereof, the tenant relinquished, assigned and transferred to 
respondent all interest in the $O0, 000 deposit. 

The Commissioner added to respondent's net income this sum of $50, 000 and 
determined its tax accordingly. The Board of Tax Appeals reversed the 
ruling of Commissioner. The Comiuissioner appealed. 

EvANs, C. J. : We flud it impossible to escape the conclusiou that upou the 
tenant's release of its interest in said $50, 000, respoudent was enriched by that 
amount. (Regulations 62, Treasury Departirrent, article 50. ) It was relieved 
of its obligation to pay this amount to the tenaut at the expiration of the 
lease. At the same time and as a part of the same transaction, respondent 
released the tenant from its lease. Whether respondent suffered a loss by 
reason of the termination of the lease presents another issue, which is not 
covered by the findings of the Board of Tax Appeals. If respondent could 
have readily negotiated another lease with a responsible party, as favorable 
as the lease which ivas canceled, it suffered no loss. On the other hand, if it 
could not have negotiated such a lease, then it suffered a loss. The amount 
of such loss, if any, was the legitimate subject of proof. The actual execution 
of a new lease was not necessa'ry to determine this issue. The rental value 
of such property could be shown by oral testimony. 

The Board of Tax Appeals stated: 
"It seems clear that the petitioner assumed an obligation to pay the lessee 

$50, 000 in 1941 if all of the terms of tbe lease had been perforined by the 
lessee during its life. This oliligation, it is also . apparent, did not stand alone, 
but was balanced by a correspouding obligation of the lessee. We are iiot able 
to say that they dirt not ezactly balance, or, if not, in, ic)lose favor the scales vere 
tipped. This being so, when the lessee and the petitioner then agreed to 
cancel the lease in June, 1928, it can not be said vith any certainty whatevei' 
that the $50, 000 obligation of the petitiouer, contingent and uncertain as it 
was that return need ever be made, did not represent compensation to tbe 
petitioner for the loss sustained by it on the cancellatiou of the lease. If so, 
tbe amount would not be income to the petitioner. " 

We think the Board was in error in assuming that a loss was sustained 
which offset the $50, 000 gain. In the absence of proof sufficient to support a 
crutrary finding by the Board of Tax Appeals. the finding of the Commissioner 
should have been sustained (Avery v. Commissioner, 22 F. (2d), 6 [T. D. 4116, 



C B ~11-1, 155]). The record before us does not warrant our making a 
finding on this issue nor is it necessary for us so to do. (26 U. S. C. A„section 
1219; If. Coal Co. &6 D. Co. v. Co&»»&isaloner, 29 F. (2d), 559. ) 

Under all of the circumstances, we think it would be promotive of justice 
in this instance to remand the case for further hearing. The taxpayer should 
be permitted the opportunito of offering evidence to show that it suffered a 
loss and also the extent of its loss. If the proof be sufficient to sustain a 
iinding of the amount of such loss, that sum should be deducted from the said 
$50, 000. If no such loss be established, then the sum of $50, 000 should be 
included as part of the taxpayer's income. 

The order of the Board of Tax Appeals is reversed with directions to proceed 
in accordance with the views expressed herein. 

AaTiczz 51: When included in gross income. X — 6-4999 
('t. D. 977 

INCOME TAX- — REVENUE ACT Ol 1918 — DECISION OF SUPREME COURT. 

1. ORoss INrozrF — RFcovznv OF Losszs oF Pzzvzous YEAzs zx Pzz- 
FGEMANez OF CoNTEAcT, 

Where a taxpayer, engaged in business for profit, acts for another 
corporation from 1913 to 1916, inclusive, in carryiz&g out a contract 
entered into by the latter, in its returns for those years adding to 
gross income for each year the payments made under the contract 
for that year and deducting its expenses paid that year in perform- 
ing the contract, the total expenses exceedi&zg i. he payments and all 
the returns except for 1914 showing a net loss, and in 1920, follow- 
ing a final judgment in that year upon thc contract compensatory 
of the cost of the work, receives a sum which in& luded the amount 
by which expenses under the contract had exceeded receipts from 
it, the amount so received in 1920 is gross income for that year 
within the meaning of section 213(a) of the Revenue Act of 1918. 
As so construed the subdivision is constitutional. 

2. J&. n«MENT RzvzzsEn. 
The judgment of the circuit court of appeals (85 I"ed. (2d), 

812) reversed. 

3. Dzczszox DzsTINGl:ISHED. 

The decision in Iiotoers v. Kert&aaittt-I'mplre Co. (271 U. S. , 170 
[T. Ih 3881, C, B. V — 1. 199]) distinguished. 

Sz Pzlzxtz CounT OF THE UNITED STATES. No. 31. — OGTolzzz TEED, 1930. 

David If «r»et, ComnttsstoneI of Internnl Reve»«e, petitioner, v. Sa»for&i 
Brootrs Co. 

Ou writ of certiorari to the United States Circuit Court of Appeals for the Fourt'h Circuit„ 

[, Ianuary 5, 1981. ] 

Mr. Justice SToNE delivered the opinion of the court. 
In this case certiorari was granted (281 U, S. , 707) to review a judgment 

of the Court of Appeals for the Fourth Circuit (85 F. (2d), 312) reversing 
nn order oi' the Board of Tax Appeals (11 B. T. A. , 452) which had sustained 
the action of the Commissioner of Internal Revenue in making a deficiency as- 
sessment against respondent for income and profits taxes for the year 1920. 

From 1913 to 1916, inclusive, respondent, a Delaware corporation engaged 
in business for profit, was acting for the Atlantic Dredging Co. in carrying out 
n contract for tired ing the Delnwnre River, entered into by that compnnv with 
the United Stntes. In mnking its income tax returns for the years 1913 to 1916, 
respondent nddcd to gross income for each ve &r the pnyments made umler tl. & 

contract that year, and deducted its expenses pnid that year in performing the 
contract. The totnl expenses exceeded the payments received by s176. 27L88. 
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The tax returns for 1918, 191o, and 1910 showed net losses. That for 1914 
showed net income. 

In 1915 work under the contract was abandoned, and in 1916 suit was brought 
in the Court of Claims to recover for a breach of warranty of the character 
of the material to be dredged. Judgment for the claimant (53 Ct. Clms. , 490) 
was affirmed by this court in 1920. (United States v. Atlantic Dredging Co. , 
253 U. S. , 1. ) It held that the recovery was upon the contract and was "cmu- 
pensatory of the cost of the work, of which the Government got the benefit. " 
From the total recovery, petitioner received in that year the sum of $192, 577. 59, 
which included the $176, 271. 88 by which its expenses under the contract had 
exceeded receipts from it and accrued interest amounting to $16, 805. 71. Re- 
spondent having failed to include these amounts as gross income in its tax 
returns for 1920, the Commissioner made the deficiency' assessment here in- 
volved, based oii the addition of both items to gross income for that year. 

The court of appeals ruled that only the item of interest was properly 
included, holding. erroneously as the Government contends, that the item 
of $170, 271. 88 was a return of losses suifered by respondent in earlier years 
and hence was wrongly assessed as income. Notivithstanding this conclusion, 
its judgment ot reversal and the consequent elimination of this item from 
gross income for. 1920 were made contingent upoii the filing by respondent 
of amended returns for the years 1918 to 1916, from ivhich were to be omitted 
tlie deductions of the related items of expenses paid in those years. Respondent 
insists that as the sixteenth amendment and the Revenue Act of 1918, which 
was in force in 1920, plainly contemplate a tax only on net income or profits, 
anv application of the statute which operates to impose a tax with respect to 
the present transaction, from which respondent received no profit, can not be 
upheld. 

If the respondent's contention that only gain or profit may be taxed under 
the sixteenth amendmeut be accepted ivithout qualification (see Etsner v. 
JIncombier, 252 U. S. , 189 [T. D. 8010, C. B. 8, 25], Doyle v. )tfitchell Bros. Co. , 
247 U. S. , 179), the question remains whether the gain or profit which is 
the subject of the tax may be ascertained, as here, on the basis of fixed 
accounting period~, or whether, as is pressed upon us, it can only be net 
profit ascertained on the bo. 'is of particular transactions of the taxpayer when 
thev are brought to a conclusion. 

All the Revenue Acts which have been enacted since the adoption of the 
sixteenth amendment have uniformly assessed the tax on the basis of annual 
returns showing the net result of all the taxpayer's transactions during a 
fixed accounting period, either the calendar year, or, at the option of the 
taxpayer, the particular fiscal rear which he may adopt. Under sections 280, 
282, aml 284(a) ot' the Revenue Act of 1918 (40 Stat. , 1057), respondent was 
subject to tax upon it, annual net iucome, arrived at by deducting from gross 
iiicome for each taxable year all the ordinary and necessary expenses paid 
during that year in carrying on any trade or business, interest and taxes 
paid, and losses sustained, during the year. By sections 288(a) and 218(a) 
gross income " includes " * . "' income derived from * + * businesses 

or the transactiou of any business carried on for gain or profit, or 
gains or profits and iucome derived from any source whatever. " The amount 
of all such items is required to be included iu the gross iucome for the taxable 
year in which received by the taxpayer, unless they may be properly accounted 
for on the accrual basis under section 212(b). (See United Stetes v. Ander- 
son, 209 U. S. , 422 [T. D. 8889, C. B. V — 1, 179]; Aininiiinin Cost(ngs Co. v. 
Roi&t:akn, No. 7, October term, 1930. decided November 24, 1980 [Ct. D. 270, 
page 8 i', this Bulletin]. ) 

Tliat the recovery made by respondent in 1920 was gross income for that 
year within the meaning of these sections can not, we think, be doubted. 
The money received nas derived from a contract entered into in the course 
of respondent's business operations for profit. While it equaled, and in a 
loose sense was a return of, expenditures made in performing the contract, 
still, as the Board of Tax Appeals found, the expenditures were made in defray- 
ing the expense incurred in the prosecution of the work under the contract, 
foi the purpose of earuing profits. They were not capital investment, the 
cost of which, if converted, must first be restored from the proceeds before 
thcie is a capital gain taxable as income. (See Doyle v. 3fitchell Bros. Cc. , 
supra, 185. ) 

Tliat such receipts from the conduct of a business enterprise are to be in- 
cluded in the taxpayer's 'return as a part of gross income, regardless of whether 
the particular triinsaction results iu net profit, sufliciently appears from the 



qooted words of section 2N(a) and from the character of the deductions 
allowed. Only by including these itenrs of gross income in the 1928 return 
would it have been possible to ascertain respondent's net income for the 
period covered by the return, which is what the statute taxes. The excess 
of gross income over deductions did not any the- less constitute net income 
for the taxable period because respondent, in an earlier period, suffered net 
losses in the conduct of its buskaess which were in some measure attributable 
to expenditures made to produce the net income of the later period. 

Bowers v. Kerhaagh-Empire Co. (271 U. S. , 170 [T. B. 8881, C. B. V-l, 
199)), on which respondent relies, does not support its position. In that 
case the taxpaver, which had lost, in business, borrowed money, which was 
to be repaid in Germ in marks, and which was later repaid in depreciated cur- 
rency, had neither made a profit on the t'ransaction, nor received any money 
or property which could have been made subject to the tax. 

But the respondent insists that if the sunr which it recovered is the income 
defined by the statute, still it is not income, taxation of which without appor- 
tionment is permitted by the sixteenth amendment, since the particular trans- 
action from which it was derived &lid not result in any net gain or profit. But 
we do not think the amendment is to be so narrowly construed. A taxpayer 
may be in receipt of net income in one year and not in another. The net result 
of the two years, if coinbined in a single taxable period, might still be a loss; 
but it has never been supposed that that fact would, relieve him from a tax 
on the first, o'r that it affords any reason for postponing the assessment of 
the tax until the end of a lifetime, or for some other indefinite period, to ascer- 
tain more precisely whether the final outcome of the period, or of a given 
transaction, ivill be a gain or a loss. 

The sixteenth amendment was adopted to enable the Government to raise 
revenue by taxatfon. It is the essence of any system of taxation that it should 
produce revenue ascertainable, and payable to the Government, at regul;ir 
intervals. Only by such a system is it practica. ble to produce a regular flow of 
income and' apply method's of accounting. assessment, and. collection capable 
of practical operation. It is not suggested that there has ever been any gen. 
eral scheme for taxing inconze on any other basis. The computation of income 
annually as the net resuIt of ail transactions within the year was a familiar 
p'ractice, and taxes upon income so arrived at iverc not unknown, before the 
sixteenth amendment. (See Iio«. c& s v. K&a ha«gh-Emp, '& c Co. , supra, 174; 
Pactftc Insurance Co. v. Scale, 7 Wall. , 488; Pollock v. Partners" Loan 
Trust Go„158 U. S. , 601, 680. ) It is. not to b& supp&ised that the amendment 
did not contemplate that Congress might make income so ascertained the 
basis of a scheme of taxation such as had been in actual operation within the 
United States before its adoption. While, conceivably, a dii'ferent system 
might be devised by which the tax could be assessed, wholly or in part, on 
the basis of the finally ascertained results of pa'rticular transactions, Congress 
is not required by the amendment to adopt, u«h a svstem in preference to 
the more familiar method, even if it were practicable. It ivould not necessarily 
obviate the ltind of inequalities of which respondent complains. If losses 
from particular transactions ivere to be set oft against gains in otheis, there 
would still be the practical necessity of computing the tax on the basis of. 
annual or other fixed taxalile periods, which might result in the taxpayer 
being required to pay a tax on income in oiie period exceeded by net losses 
in;i nother. 

Under the statutes and regulations in force in 1920, two methods were pro- 
vided by ivhich, to a limited extent, the expenses of a transaction incurred in 
one ye&ir might be oifset by the amounts actually received from it in another. 
One was by returns on the accrual basis under section 212(b), which provides 
that a taxpayer keeping accounts upon any basis other. than that of actual re- 
ceipts and disbursements, unless such basis does not clearly reflect its income, . 

may', subject to regulations of the Commissioner, miike its return upon the basis 
upon ivhich its books are k«pt. (See V»ii«d St«ie» v, A«de~eon and Atu»iinam 
Castings Co. v, Rout. :ahn, siipra. ) The other was uuder Treasury regulations 
(article 121 of Regulations 88 of Zanui&ry 2, 1918, under the Revenue Acts of 
1916 and 1917; article 86 of. Regulations 45, April 19, 1919, und&er the Revenue 
Act of 1918) providing that in reporting the income derived from certain long- 
«or»i contracts, the taxpay«r might either report all of the receipts and all of the 
expenditures m;ide on a«ount of a particular contract in the year in which the 
w&irk was completed, or report in each y«;ir the percentage of the esi. imateil 
ProSt corresponding to the percentage of the total estimated expenilitures which 
ivas made in that y& ar. 
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The court of appeals said that the ease of the respondent here fell within the 
spirit of these regulations. But the court did not hold, nor does respondent 
assert, that it ever filed returns in compliance either with these regulations, or 
section 212(b), or otherwise attempted to avail itself of their provisions; nor 
on this record do any facts appear tending to support the burden, resting on 
the taxpayer, of establishing tha. t the Commissioner erred in failing to apply 
them. (See Nites Be&nent Pond Go. v. United States, 281 U. S. , 857, 861 [Ct. D. 
185, C. B. IX — 1, 295]. ) 

The assesstnent was properly made under the statutes. Relief from their 
alleged burdensome operation which may not be secured under these provisions, 
can be afforded only by legislation, not by the courts. 

Reversed, 

SECTION 213(b). — GROSS INCOME DEFINED: 
KXCIAISIONS. 

ARTIcLE 78: Gifts and bequests. X — 18 — 5048 
Ct. D. m' r 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF SUPREME COURT. 

KXEMPTICN — PROPERTY AOQUIRED BY BEQUEsT — ANNUITY PAYABLE 
FROM CORPUS. 

V&'here a testator bequeaths an annuity, the payment of which is 
not dependent upon income of the estate but is made a charge upon 
the whole personal estate during the life of the legatee, the 
amounts received by the legatee during the taxable year, though 
in fact paid trom income of the estate, are exempt from tax under 
section 218(b)8 of the Revenue iAct of 1921. 

SUPREM&:. CCURT OF TIIE IINITED STATEs. Xo. 129. — OOTCBER TERM, 1930. 

David Bn& n«t, Gommtssione& of Internal Bet&enae, petitioner, v. Sybil 
lent&itet&o»s«. 

Ou writ of certiorari to the United States Circuit Court of Appeals for the First Circuit. 

[A. pril 18, 1931. ] 

I&fr. Justice 1ICPEYNDLDs delivered the opinion of the court. 
The Revenue Act of 1921 (ch. 186, 42 Stat. , 227, 288, 237, 246) provides- " Src. 210. That " "' -" there shall be levied, collected and paid for 

each taxable year upon the net income of every individual a normal tax of 8 
per centum of the amount of the net income 

"SEC. 211. That " '" ' in addition to the normal tax imposed by sec- 
tion 210 of this Act, there shall be levied, collected, and paid for each taxable 
year upon the net income of every individual "* "" a a surtax "Szc. 212. (a) Tl&at in the case of an individual the term 'net income' 
n&cans the gross income as defined in section 218, less the deductions allowed 
bv section 214 

"SFC. 218. That for the purposes ot this title * "" a the term 'gross 
income '— 

" (a) Includes gains, profits, and income derived " (b) Does not include the following items, which shall be exempt from 
taxation under this title: 

"(8) The value of property acquired by gift, bequest, devise, or descent (but 
the income from such property shall be included in gross income); 

James Gordon Bcnnett died;I(ay 24, 1918. His will provided for payment of 
20 or more annuities. A&Dong other items, it contained the following: 

Item "Tenth. I also give and bequeath to the said Sybil Douglas, wife of 
)Villiam Whitehouse, an annuity of $5, 000. " 

Item "Twenty-eighth. "' "':"" All annuities hereby given shall commence 
at the time of my death anti be payable in equal parts half-yearly, except as 
hereinabove specifically mentioned. " 



Item 29 directed the executors to establish a memorial home and to that 
end gave them the residue of the estate. 

Item "Thirtieth. * * * I authorize and empower said executors or exec- 
utor to retain and hold any personal property which may belong to me at the 
time of my death and to set aside and hold any part thereof to provide for 
the payment and. satisfaction of any annuity given by me. " 

The annuity for Mrs. Whitehouse was satisfied from the corpus of the estate 
prior to N«vember 14, 1920; afterwards, out of income derived therefrom. 
December 80, 1920, the executors permanently set aside for the memorial home 

a large amount of interest-bearing securities "but subject to taxes, annuities, 
and other charges. " 

The Commissioner of' Internal Revenue demanded of &&Irs. Whitehouse income 
tax for the year 1921 on the semiannual payments received during that period. 
She petitioned the Board of Tax Appeals for relief. It held that the bequest 
to her was within paragraph (b), item (8), section 218, Revenue Act of 1921, 
and therefore exempt. The Circuit Court of Appeals, First Circuit, approved 
tliat conclusion, 

The most plausible argument submitted for the Commissioner is this. An 

annuity given by will is payable primarily out of the income from the estate. 
The residuary estate of Bennett produced enough during 1921 to meet all be- 

queathed annuities. The payments received by Mrs. Whitehouse during that 
year were, in fact, made from such income. Consequently, it can not be said 
that the bequest was one of corpus; and the payments were taxable under 
Ir«iin. v. Gait (268 U. S. , 161 [T. D. 8710, C. B. IV — 1, 128] ). 

As held. below, the bequest to Mrs. Wliitehouse was not one to be paid from 
income but of a sum certain, payable at all events during each year so long as 
she should live. It would be an anomaly to tax the receipts for one year and 
exempt them for another simply because executors paid the first from income 
received and the second out of the corpus. The will directed payment without 
reference to the existence or absence of income. 

Ir&i&t v. Gavtt is not applicable. The bequest to Gavit was to be paid out 
of income from a definite fund. If that yielded nothing, he got nothing. This 
court concluded that the gift was of money to be derived from income and to 
be paid and received as income by the donee. Iiere the gift did not depend 
upon income but was a charge upon the whole estate during the life of the 
legatee to be satisfied like any ordinary bequest. 

An attempt is made to strengthen the position of the Commissioner by reter- 
ence to section 219, Act of 1921, which declares that the tax imposed by sectio~s 
210 and 211 shall apply to the income of estates, including "Income which is to 
be distributed to the beneficiaries periodically, :" "'. *. " But clearly enough, 
we think, this section applies only to income paid as such to a beneficiary. 
And, as above shown, the sums received by Mrs. Whitehouse were not gifts 
to be derived from and paid out of income, nor were they received as such 

by her. 
The exemption in section 218 is plain and should not be destroyed by any 

strained construction of general language found in section 219. 
The judgment of the court below must be;&ffirmed. 

ARTIGLE 88: Compensation of State OScers 
an&i employees. 

X. — ol — fiot 5 
Ct. D. 888 

INCOT&K TAX — REVEVI, E ACT OI' 1921 — DECISION OF COURT. 

1. INcoME — ExEMPTIoN — INDEPENDENT CQNTRAOToR — EMPLoYEE oF 
STATE — LAYER EMPLoYED' BY BRIDGE& DisTaic&r. 

A lawyer engage&l in the general practice of his profession who 
is retained as legal counsel at a fixed yearly salary with additional 
compensation for services in court by a bridge district, a political 
subdivision of a State, has the status of an independent contractor 
and not that of;&n ofilcer or employee of a political subdivision of 
a State, and the compensation received for legal services rendered 

by him as such counsel is not exempt from income tax. Nor is a 
tax on such income imposed upon an agency of a State government 
and therefore prohibited. 



2. DEOIRION REvERsEo. 
The decision of the Board of Tax Appeals (16 B. T. A, , 556) 

reversed. 

UNITED STATES CIRcUIT CCURT 0F APPEALs, F&IOHTH CIRcUIT. No. 8977. — 
NovsbIBER TERbf, A. D. 1980. 

D acid Bitrnet, Gommsssioner of Internal Renen me, petttioner, v, James B. 
kIODonougft, respondent. 

On petition to review decision of United States Board of Tax Appeals, 

Before KFNYoN and GARDNER, Circuit Judges, aud MUNCER, District Judge. 

[February 2, 1981. ] 

OPIiVIOV. 

KENYON, Circuit Judge, delivered the opinion of the court. 
Respondent, a practicing attorney at Fort Smith, Ark. , was engaged to 

act as its counsel by the Fort Smith-Van Buren bridge district, which was 
created by an act of the General Assemblv of Arkansas in 1909, for the pur- 
pose of constructing and operating a bridge across the Arkansas River be- 
tween Fort Smith and Van Buren, His salary was by oral agreement fixed at 
$500 per year. It was also provided that he should look after the district's 
cases in court, and for such service he was to have additional compensation, 
to be fixed by the board, which carried on the affairs of the district. 

In 1921 and 1922 the district became involved in litigation, and respondent 
appeared for it in some important cases, for which he was paid in 1922 the 
sum of $2, 500, in addition to his annual compensation of $500, making $8, 000 
received by him from the district for that year. This he did not include in his 
income tax returns for 1922, claiming it to be exempt from Federal taxation. 
The Coinmissioner of Internal Revenue held that it should be included, and 
that there ivas a deficiency in the tax paid for 1922 of $859. 40. 

Respondent instituted proceedings for a redetermination under the law by the 
Board of Tax Appeals, aud upon hearing said Board determined that he was 
an employee of the Fort Smith-Van Buren district, anti that the compensa- 
tion received for his services was exempt from the Federal income tax. 

Petitioner asks review of the Tax Board's decision. 
The question for determination is whether respondent is exempt from the 

Federal incoine tax on the compensation received by him during the year 1922 
for acting as attorney for the Fort Smith-Van Buren district, on the theory 
that such compensation was paid to him as an officer or employee of a political 
subdivision of the State ivithin the meaning of section 1211 of the Revenue 
Act of 1926 (ch. 27, 44 Stat. , 180). 

The Revenue Act of 1921 (ch. 186, 42 Stat. , 287) -provides: 
"Sxc. 218. That for the purposes of this title s * " the term 'gross 

income '— 
"(a) Inclu&lr s gain, , profits, and income derived from salaries, wages, or 

compensation for personal service * * s of whatever kind and in what- 
ever form paid, or from professions, vocations, trades, businesses s e * or 
gains or profits and income derived from any source whatever. 

The Revenue Act of 1926 (ch. 27, section 1211, 44 Stat. , 180 (section 1065b, 
ch. 19, Title 26, I:. S. C. A. ) ) provides: 

"Any taxes imposed by the Revenue Act. of 1924 or prior Revenue Acts upon 
any individual in respect of amounts received by him as compensation for per- 
sonal services as an oihcer or employee of any State or political subdivision 
thereof (except to the extent that such coinpensation is paid by the United 
States Government directly or indirectly), shall, subject to the statutory period 
of limitations properly applicable thereto, be abated, credited or refunded. " 

The Arkansas Legislature in creating' the bridge district provided it should 
be a public agency and a body politic under the name of the Fort Smith and 
Van Buren district, and could appoint all officers and agents which it deemed 
necessary and suitable for the conduct of its business. 

Section 1211 of the Revenue Act of 1926, which we have heretofore quoted 
and which is retroactively applicable io the taxable vear 1922, exempts from 
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taxatlon compensation received from a State or a politi«al, ubdivision thereof 
when the person re«eiving the same is an officer or employ& e thereof. If 
therefore respon«lent was an officer or employe«of the State of Arkansas or 
a political subdivision thereof he was not compelled to pay the tax in question. 
It is not urged in the brief of respondent that he vias an officer of the district 
or of the State, and it could not well be under the authority of 3ietealf «5 

Eddii v. Mltokell (269 U. S. , 514, 526 [T. D. 6824, C. B. V — 1, 218]), where 
the Supreme Court said, referring to the claim that plaintiffs in error ivere 
officers of the State or a subdivision of the State: "An office is a public 
station conferred by the appointment of government. The term embraces 
the idea of tenure, duration, emolument and duties fixed by law. Where an 
once is created, the law usually fixes its incidents, including its term, its 
duties and its compensation. (Ur«ited States v. HartM«lt, 6 Wall. , 885; JfaQ v. 
'Wlseoesitt, 106 U. S. , 5. ) The term 'ofhcer' is one inseparably connected with 
aii oifice; ~ ~ ~ There was lacking in each instance the essential elements 
of a public station, permanent in character, created by law, ivhose incidents 
and duties were prescribed by law. " 

The Board of Tax Appeals did not find him to be aii offlcer. 
The proposition relied on is that respondent was an emplovee of the district, 

and that the district was i political subdivision of the State. 
The facts as found by the Board of Tax Appeals are: That respondent was 

selected as counsel for the district at a compensation of $500 per year, with 
the right in the board to call upon him for any and all necessary legal services, 
and that if he were required. to go into court in the interest of the district he 
should be allowed additional compensation, to be fixed. by the board; that he 
di«l serve the district as counsel, his duties includin" consultations and advice, 
the writing of contracts, and routine legal services, such «s the board might 
require; that he attended meetings of the board and represented it in hearings 
before assessors concerning assessments on property; that during all the time 
he was counsel he maintained his own ofilces and bad a general law practice, 
but took no eases in confiict with the interests of the district; that his own 
employees performed the cleric;il and stenographic work in«ident lo the bridge 
district's business. 

Respondent in his evidence before the Board of Tax Appeals stated he was 
not employed to do a specific service, but was subject at all times to the direc- 
tion and control of the board. Of course respondent was not giving his entiie 
time to the board for a salary of $500~ per year. Copies of his income tax 
returns are in the record and show that respondent v;as receiving large fees 
and salaries from other sources. His income tax return for the year 1922 in- 
dicated bis income from his profession for that year to be $11, 796, so that the 
amount of work represented by the $500 could not have been large. 

It is clear to us that under the decisions of the Supreme Court and of this 
court respondent was not an employee as that tnni is used in the statute, but 
that he was an independent contra«tor. The board reserved no right to direct 
him as to how his work should be done. He was engaged in the general prac- 
tice of law. It placed its legal matters in his hands for him to take care of by 
his own means and methods, relieving it from responsibility therefor. It ex- 
ercised no such control over him as cliaracterizes the relation of employer and 
employee. The board would not assume to knoiv how a lawyer should carry 
on his work. He was engaged to render legal services just as he would have 
been engaged by a private individual. There was no difference in his relation- 
ship with this board from that with any private client who may have paid him 
$500 a vear to draw his contracts and look after some of his legal work, and 
agreed to pay him additional compensation if be had to go into court. The 
Board of Tax Appeals did not find that the district in any way controlled the 
inanner in ivhich respondent carried on his work as attorney for them, or what 
degree ot control if any it exercised over him. 

In Ijfetcalf «4 Eddy v. 3A'tchell (269 U. S. , 514), the facts were that 3Ietcalf 
((. Eddy were professional consulting engineers employed to advise States or 
subdivisions with reference to proposed water supply and sewage disposal 
systems. They claimed to be employees of a local subdivision of a State 
within the meaning of the statute. The Supreme Court held they were in- 

dependent contractors, and said: "Nor do the facts stated in tbe bill of ex- 
ceptions establish that the plaintiffs were 'emplovees' within the meaning of 
the statute. So far as appears, they were in the position of independent 
contractors. The record does not reveal to what extent, if at all, their serv- 
ices ivere subject to the direction or control of tlie public boards or offi«ers 
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engaging them. In each instance the performance of their contract involved 
the use of judgment and discretion on their part aud they were required to 
use their best professional skill to bring about the desired result. This per- 
mitted. to them liberty of action which excludes the idea of that control or right 
of control by the employer which characterizes the relation of employer and 
employee and differentiates the employee or servant from the independent 
contractor. " (Pages 520 — 521. ) 

We see little difference in the situation of these consulting engineers who 
were rendering professional services from that of an attorney who is advis- 
ing a district, as is respondent here. In both situations there is no control as 
to the method of performing their duties. The only difference is that here a 
small salary was paid to respondent, while there compensatiou was paid on an 
anuual, monthly or daily basis. 

This court in Xsetpke v. Comsnissioner of InternaL Revenue (82 F. (2d), 594 
[Ct. D. 114, C. B. Vill — 2, 287]. ), reviewed some of the cases wherein the 
test of control vvas discussed. 

In the recent case of Roberts v. Commissione~ of Internal Revenue (44 F. 
(2d), 168), petitioner who was employed under contracts with the State tax 
comnrissiouer of Georgia, and with boards of county commissioners to collect 
&lelinqueut State and county taxes claimed that his income therefrom for the 
years 1920 and lq21 was exempt from Federal taxation under section 1211, 
Revenue Act of 1926. The court said that under the authority of 3Ietcatf d 
Eddy v. 3IitchelL (269 U. S. , 514) ancl Lucos v. Hou:ai d (280 U. S. , 526), he was 
an independent contractor and not entitled to claim exemption. 

Iu 3Iesce v. United States (64 Ct. Cls. , 481 [T. D. 4155, C. B. VII — 1, 227]), it was held (syllabus) "A building expert, whose services are engaged by a 
municipality in connection with valuation of certain buildings affected by 
local improvements, under a policy of having other than city employees do such 
work, who occupies no public office, selects his ovvn quarters, equipment, and 
emplovees, pays for the same at his own expense, and uses his own methods 
in arriving at the required results, is an independent contractor and not 
a public instrumentality, anti his compensation for such services is subject 
to the Federal income tax. " The court held that the taxpayer was not au 
employee and said: "He used his own methods and instrumentalities and did 
the work of appraising values in his own way and as his judgment dictated, 
aud in so doing he was free, and for such work he received his pay. As to 
how, with what assistance, and in what time he should perform it he was judge 

~ and master. That the plaintiff was not a public instrumentality has been 
passed upon by this court. " (Page 494. ) 

In Reed v. Commissione~ of Internal Revenue (84 F. (2d), 268), the Circuit 
Court of Appeals of the Third Circuit held that income received by an attorney 
for services as special counsel in representing the Commonwealth in collecting 
State inheritance taxes was not subject to the Federal income tax, on the 
theory that the attorney in performing such services, acted as "employee of 
the State, " within Revenue Act 1926, section 1211. The same contention was 
made there as here. The Supreme Court of the United States in 281 U. S. , 
699, reversed the case in a per curiam opinion upon the authority of Laces v. Hou. urd (280 U. S. , 526) and 3Ietcolf d Bddy v. 3IitcfteLL (269 U, S. , 514). 

The principal cases cited in the opinion of the Board of Tax Appeals as sus- 
taining their view are 3Iatlteus v. Commissioner of Internal Revenue (29 F. 
(2d), 892) and Blair v. Byers (8 B. T. A. , 1191). It is interesting to observe 
as to 3Ietbercs v. Comntissioner that on the same day the opinion was filed bv 
the circuit court of appeals in that case one was filed by the same court iu 
Hoyord v. Commissione&', a similar case, deciding the same on the authority 
of the Mathews case, and that Hou'ard v. Commissioner was reversed by the 
Supreme Court in a per curiam opinion (280 U. S. , 526) on the authority 
of 3Ietcnlf d Hddy v. 3Iitcbell, supra, and that as to BLah v. Byers, supra, 
this court in 85 F. (2d), 826 [Ct. D. 146, C. B. IX — 1, 247], reversed the same, 
holding that Byers, who was counsel for the Board of Waterworks for the 
City of Des Moines at a salary of $2, 500 per annum, was not an employee of 
the municipality, but an independent contractor. This court in referring to 
the fact that during all of this time Byers was a lavvyer eugagetl in the general 
practice of his profession in the city of Des Moines, said, (page 828): "We 
thinl- this is sufficient to establish that he was free to engage, and divas eu- 
ga ed, in other business for other clients; that he was a free professional 
agent as to the nature of his services and the advice that he would give. 
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Nowhere in the record is it revealed to what extent, if at all, his services were 
subject to the control of the board of trustees. Furthermore, we are of 
opinion that an attorney who is engaged in this manner, who has not contracted 
to give to such a client his entire and exclusive services, does not thereby 
become an officer or employee in the sense of this statute. It is our judgment 
that Mr. Byers did not become such an employee of this political subdi- 
vision of the State of Ioxva, and that the compensation !vhich he received 
for services was therefore not exempt from income taxes. " The fact that 
Byers was engaged in the exercise of a proprietary function does not bear 
on the question as to whether he was an employee. 

The cases are alike on the question of whether these attorneys were em- 
ployees under the terms of the statute. Respondent in his statement before 
the Board of Tax Appeals said: 

"I maintain my own oflices. They did not furnish me any oflice and I did 
not have any office in connection with the bridge company. I maintain my 
own offfce and the general practice of law. 

"Whatever stenographic or clerical work became incident to the transaction 
of the bridge commission's business was performed by my employees with the 
exception of probably once or twice in 1921 or 1922. Occasionally my ste- 
nographers were so crowded in those years that I asked the board to stand for 
extra expense and when that arose they did it, but I do not think it arose 
more than t!vo or three times over the whole period. 

"Of course the business which I transacted as attorney for the bridge com- 
mission was only comparatively a small amount of my business but I was 
obliged to perform it regardless of the amount or time that it required. I 
either had to do it myself or through somebody I might employ. I of course 
could take any other concurrent employment if I saw fit but with the under- 
standing that it did not lessen mv ability to do their business. 

"In addition to being attorney for the bridge commi. sion I was attorney 
for the Sebastian bridge district, which is the district crea. ted by the legisla- 
ture of 1913, which constructed and owns the bridge at the foot of Garrison 
Avenue across the Arkansas River. " 

We are satisfied that respondent was not an emplovee of a political subdi- 
vision of a State v ithin the meaning of section 1211 of the Revenue Act of 
1926. 

We refer to another point suggested, i. e. , that the tax imposed is one upon a 
State instrumentality necessary to carry on the affairs of the State and that 
therefore it is unconstitutionaL 

The authorities clearly establish the doctrine that an individual rendering 
services to a State or a political subdivision thereof does not belong to the 
class of State agencies exempt from Federal taxes unless he has acquired the 
status of an officer or an employee. On this subject the Supreme Court in 
tIetcalf d Eddy v. i)Iitchell (269 1;, S. , 524 — 525), said: "But here the tax is 
imposed on the income of one who is neither an officer nor an employee of 
government and whose only relation to it is that of contract, under which there 
is an obligation to furnish service, for practical purposes not unlike a contract 
to sell and deliver a commodity. The tax is imposed without discrimination 
upon income whether derived from services rendered to the State or services 
rendered to private individuals. In such a situation it can not be said that 
the tax is imposed upon an agency of government in any technical sense, and 
the tax itself can not be deemed to be an interference with government, or an 
impairment of the efffciency of its agencies in any substantial way. " We have 
examined all the cases cited by respondent on the subject of what constitutes 
an employee. They largely arise under workmen's compensation acts and pass 
on the question of master and servant as distinguished from the relationship 
of an independent contractor. Some of them, such as Amalgamated Roofing 
Co. v. Travelers' Ins. Co. (Ill. ) (133 X. E. , 259) and Broken v. Industrial Acci- 
dent Commission of California et al. (Cal. ) (163 Pac. , 664), seem to be author- 
ities against respondent's position. 

The overwhelming weight of authority leads us to the conclusion that the 
Board of Tax Appeals v, . as in error in holding that respondent's compensation 
received from the district was exempt from the Federal income tax. The deci- 
sion is reversed and the case remanded for further proceedings in harmony with 
this opinion. 

Reversed. 
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SECTION 918(c). — GROSS INCOME DEFINED: 
NONRESIDENT ALIEN INDIVIDUAL. 

ARTICLE 92: Gross income of nonresident alien 
individuals. 

X — 13-5001 
Ct. D. 806 

INCOME Ti&iX — REVENUE ACT OF 191S — DECISION OF COURT. 

1. Nor&REsiDENT ALIEN INDiviDUAL — iAIEANIE&o. 

A person born in a forci, n couiitry, of which he remains a sub- 
ject, without definite inteution to abandon his residence in that 
country, and whose stays in the United States are transitory and, 
except for one &» two occasi&nis. only for the purpose of fulfilling 
professional engagements, is a nonresident alien whose gross in- 
come under section 218(c) of the Revenue Act of 1918 includes 
only the gross income from sources within the United States. 
2. IxcoxlE — SDUROEs IVITHIN THE I. ETTED STATES — NoxREsIDENT 

ALIEX. 
'(Vhere a nonresident alien professional singer makes a contract 

in the United States with a domestic corporation doiug business 
there under which he sings in the United States for the purpose of 
enabling the corporation to make phonogr;iph records of selections 
rendered by him and is paid compensation in the United States by 
the corporation at;i fixed sum for each record sold or a percentage 
of the list price of the records sold, the gross income received by 
the singer from the sale of records in foreign countries by foreign 
corporations, pursuant to contracts under which the domestic 
corporation furnished matrices of it. . selections and the foreign 
corporations were obliged to pay the domestic corporation all 
royalt(es which it was required to pay the singer, is gross income 
from sources within the United States within the meaning of 
sectioii 218(c) of the Revenue Act of 1918. 

UNITED STATEs DISTRicT Co&. , RT, SoUTHERN DISTRIcT OF Nrw YoRK. 

Dorothy Caruso Ingram, as Ancillary Adn&inistratris: of the Estate of Enrico 
Caruso, Deceased, plaintiff, v. Frank X. Bouers, Indieidually and as Col 
lector of Internal Revenue for the 8econd District of Nese York, defends&at. 

[February 9, 1981. ] 

OPINION. 

PATTERRON, D. J. : Action at law is brought to recover additional income taxes 
for the years 1918, 1919, and 1920, paid under protest by the plaintitf as 
ancillary administratrix of Enrico Caruso, deceased. By stipulation the case 
was tried before a jury of one and both sides moved for a directed verdict. 

Thc case coucerns the taxability of income received by Caruso by reason of 
the sale of ph&mograph records outside the United States, it being conceded 
that the singing by Caruso for the manufacture of such records occurred within 
the United States. The plaintiff conten&ls, first, that Caruso was a nonresident 
alien, a proposition which the defendant disputes;;ind, second, that the 
amounts in questiouwere not income fiom sources within the United States, 
which the defendant also disputes. 

Caruso was the foremost sinoer of the world. His fame was international, 
;&Ith«ugh the greater part of his singing during the last 10 rears of his life 
was done in the United States. He was born in Italy and always remained a 
subject of that country. I&'or many years prior to his death in 1921, he spent 
about six months of the year in the United States, singing at the Metropolitan 
Opera House in New York City and giving concerts at other cities. At the 
&lose of the operatic season, he almost always returned to Italy where he 
ma'lntaiued a large estate. His headquarters in the United States were the 
Knickerbocker Hotel, New York City, where he leased a suite of rooms, and 
later the Vanderbilt Hotel here. He inarrie&l the plaintiff here in 1918, and 
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in 1919 a dau-hter was born here, His income from opera «nd concert work 
in the United States was large and in making income tax return. he always 
claimed the status of a nonresident alien. During his lifetime, no question 
seems to have been raised as to this being his real status. 

Among his other engagements, Caruso was under contract with the Victor 
Talking Jlachine Co. , a New Jersey corporation, to sing for the purpose of 
enabling the Victor company to make phonograph records of selections rendered 
by him. By contract dated April 8, 1909, he agreed to sing selections at the 
Victor laboratories in Camden, the Victor company to pay him a royalty of 50 
cents on each larger record and a royalty of 25 cents on each smaller record 
of his voice which it shoukl sell. The contract was to continue for 25 years 
and was exclusive in the sense that Caruso bound himself not to sing for the 
purpose of making phonograph records for anyone else. On January 1, 1919, 
this contract was superseded by a new one, under which Caruso was to render 
40 selections at the Victor laboratories. The Victor company bound itself to 

pay Caruso a royalty equal to 10 per cent of its list price on all records of bis 
voice which should be sold, and it "guaranteed" a minimum payment of 
&4100, 000 a year during his life but not to exceed 10 years. (It may be noted here 
that for the re&nainder of Caruso's life the royalties on the percentage basis 
were far in excess of $100, 000, so that the "guaranty" did not become opera- 
tive. ) The 1919 contract also contained a provision to the effect that Caruso 
would not permit any records of his voice to be made by any other concern. 

In performance of these successive contracts, Caruso would go to Camden 
and sing operatic selections. The sound would be recorded on wax, from which 

a master matrix would be made. From this master matrix the records for 
sale in the United States were manufactured. Records of Caruso's voice were 
also sold in other countries under the Victor contracts, and it is in relation to 
the royalties measured by sales in these countries that the present case arises. 
By contracts with companies doing business in Canada and in England, the 
Victor company agreed to furnish such companies with matrices of its selec- 

tions. One of the terms as to payment by tl&e foreign companies was that they 
should pay the Victor con&pony all royalties which the latter was called upon to 
pay the artist. Pursuant to such contracts, the Victor company sent various 
matrices of songs by Caruso to the foreign companies, and in due course they 
credits&l the Victor company with sums of money representing the royalty which 

the Victor company was obligated to pay Caruso, the amounts dependin of 
course upon the number of records sold by the foreign companies. The sums 
were credited to Caruso on the Victor books and mere paid to him along with 

payments for records sold within the United States. 
Upon an audit of Caruso's income tax return for 1918, the Commissioner 

added the sum of $18, 586. 25 to his taxable income as the amount received by 
him from the Victor company because of the sales of records abroad. The tax 
thereon was $18, 924. 69. Similarly for the year 1919, the sum of $1, 789. &5 was 
a&lded to income, and a further tax of $1, 086. 86 was assessed. Similarly for 
1920, the sum of $86, 400. 5&) was added to income, and a further tax of $25, 844. 42 

was assessed. The plaintiff paicl these amounts, totaling $40, 855. 97, under 

protest and brought this action to recover them. 
Section 218(c) of the Revenue Act of 1918 deals will& nonresident aliens and 

provides that in their case ' ross income includes only tho gross income from 

sources within the United States. " 
The first issue is whether Caruso was a resident «lien or a nonresid&. nt alien 

during the three years in ques&ion. If he was a resident alien, he was taxable 
upon his entire net incon&e, irrespective of source. But I baie no doubt that 
his status was ihat of a nonresi&lent. His original residence was in Italy, and 

there is no satisfactory evidence of an intention to abandon that residence. 
His siays in the Uuited States were t&ansitory and, except for one or two 
o«'&sions. were only for the purpose of fulfilling operatic and concert engage- 

ments. Granting (hat domicile and residence are not synonymous under the 
income tax statutes (Bu«oi&t&i v. Born&os, 24 Fed. (2d), 918), I am persuaded 
that Caruso's residence as well as his domicile was in Italy, He was therefore 
taxable only on income from sources within the United States. 

The second issue is not so easy of solution. Did the n&oneys received by 

C«ruso on account of foreign sales of records constitute income from sour«'s 
within the I'nit&i States? I have r«;ched the conclusion that they did. The 
contracts which Caruso made v ith the Victor company &vere contracts requiring 
him to 'reu&ler s& rvi«s. They called upon him to sing for Victor and to refrain 
from sining for any other phonograph company, For this he was to be paid by 
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Victor according to the number of records sold, with a minimum compensation 
to be paid in any event. The contracts were in no sense cou. tracts of sale or of 
license. Caruso had no proprietary 'right, title or interest in the matrices or in 
the records. It is true that compensation was measured, in part at least, by the 
number of records sold and was referred to as a royalty; but the fact remaius 
that the arraugement divas one to render services in his capacity as a singer, as 
thoroughly as if the compensation had been a set sum. 

The services rendered by Caruso were reudered in the United States. I think 
that this is the decisive feature. These services were the source of all his 
income derived from the Victor contracts. It can not be denied that but for the 
sales ab'road part of this income would not have accrued. An event in a for- 
eign country was necessary before the iucome became payable. But this cau not 
obscure the fact that the source, the origin of the income was Caruso's singing 
in Camden, N. Z. I can not see any difference in principle between this case 
and a ease where a lawyer performs services in New York on a lawsuit pending 
in London, his compensation to be contingent upon success in the lawsuit. No 
income is realized until the happy issue of the suit in London, but clearly the 
source of the income, when realized, was the work done in New York. Or sup- 
pose a nonresident alien spends a year in New York ivorking as sales manager 
for a merchandising company, his compensation to be a percentage of the pro- 
ceeds of sales, and part of the sales are made in Canada and Mexico. Beyond 
doubt his earnings represent income from sources withiu the United States, 
where all his wo'rk divas done, despite the fact that the amount of his earnings 
was enhanced by sales which took place in foreign countries. The same is true 
here. It seems to me that where a singer makes and performs in the United 
States a contract to sing for a phonograph company, for which he is to be paid 
a fixed sum for each record sold or a percentage of the list price of the records 
sold, the compensation so received is income from sources within the United 
States; the fact that. some of the sales were made in foreign countries is 
immaterial. 

I have considered the cases holding that where a life insurance agent bas 
obtained policies in earlier years, under an agreeruent with the insurance com- 
pany that be is to receive a commission out of all renewal premiums on such 
policies, such commis;ious received by the agent in later years will be deemed 
income for the years when received. (Edn:ards v. Eetth, 231 Fed. , 110; Woods 
v. temellyn, 252 Fed. , 106. ) These eases stand for the proposition that where a 
person performs services for compensation conditioually promised, no income is 
realized until such time as the condition is performed; the time when the work 
was done is unimportant. The proposition is clearly a sound one and would 
apply to the present situation if there were any question as to the time when 
Caruso received income undei the Victor contracts. (See also Zimbalist v. 
Anderson. , 23 Fed. (2d), 328 [T. D. 4219, C. B. VII — 2, 305], afli'rmed in 38 Fed. 
(2d), o7. ) But here the question is one of place, not of time; tbe search, under 
the terms of section 213(c) of the Revenue Act, is for the territorial source of 
the income. And, as already pointed out, it seems to me that the place where 
the work is done, ami not the place where the later event fixing compensation 
occurs, is the source ot' the income, in cases where the income is from the 
exercise of a profession or vocation as in this case. 

I have already said that the controlling fact is that Caruso's part in tbe 
making of the records was performed in this country. There are, however, 
other elements in the case which reenforce the conclusion that the source of 
this income was within the United States. It was the reputation which Caruso 
had won by his operatic and concert successes in the United States that led 
to the making of the Victor contracts. It was here that tbe contracts were 
made. It was here that the payments under the contracts were made. Tbe 
payments were the obligation of a company incorporated and doing business 
here. The fact that the foreign sales were made by other companies is of » 
consequence; the situation is the same as if Victor had made such sales directly 
It would have been accountable to Caruso for the agreed amount or percentage 
iu auy event, even if it had received nothing from its contractors in England 
and Canada. 

My conclusion is that the income was from sources within the United States 
and was therefore taxable. A verdict for the defeudant is accordingly directed 
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SECTION 914 (a) 1. — DEDUCTIONS ALLOWED: 
BUSINESS EXPENSES. 

ARTIGLE 101: Business expenses. X-12-4987 
Ct. D. 801 

INCOIIE TAX — REVENI. E ACT OF 1016 — DECISION OF COURT. 

DKDvcTION — ADDITIDNAL CDMPENsATIDN PAID To TRIIsTEEs BY BENE- 
FICIARY. 

Additional compensation for managing and developing a testa- 
mentary trust estate paid to the trustees by a person having a 
beneficial interest in the principal and income is not paid in carry- 
ing on any business of the beneficiary and is therefore not deduct- 
ible from her gross income as a business expense under section 5 
of the Revenue Act of 1916. 

ENITKD ST &TKs DIsTRIOT CoURT, SoUTHERN DIsTRIOT oF NEw YQRK. 

William R. Kenan, jr. , and 
of the Estate of II«re L. 
K. Bowers, Collector of 
defendar&t. 

La&orence C. Haines, as Executors and Trustees 
(Flagler) Bingham, Deceased, plaintiffs, v. Frank 
Internal Revenue, Second Iiew York District, 

[October 27, 1930. ] 
OPINION. 

F. J. CozRYIAN, Judge' . The principal question presented is whether the 
taxpayer, Nary Flagler Bingham, was entitled to a deduction of $308, 860. 69 
from her gross income in 1917 because of her payment of that amount to the 
trustees of her deceased husband's estate as compensation for their services. 
The husband, Henry M. Elagler, had died in 1913 leaving all his property, 
valued at about $26, 000, 000, in trust for a period of five years with the power 
in the trustees to extend the term for &m additional five years in their dis- 
cretion. He nominated three trustees who qualified, but in 1915, one of them 
having died it became necessary to obtain a substitute. The will limited 
the compensation of the trustees to $5, 000 a yea. r each, which Ivas entirely 
disproportionate to the labor and responsibility involved; consequently the 
widow agreed at the time the substitute was appointed in 1915 that they 
should receive $400, 000 in 1918 as additional compensation. Instead of 
abiding by the terms of that agreement, she voluntarily advanced the date 
of payment and in 1917 out of her personal funds paid the item in dispute, 
$308, 860. 69, on account of their additional compensation. Since she reported 
on a cash basis she deducted the entire amount from her gross Income for 
that year, but the Treasury Department refused to allow auy part of it as an 
expense item aud collected an additional tax of approximately' $165, 000 on 
account of it, which plaintiffs now seek to recover. 

The widow was vitally interested in the proper administration of the trust 
not only because she was practically the sole beneficiary, but also because 
her personal funds were to some extent involved in a railroad and a hotel 
company controlled by the trustees. The trust estate consisted in part of 
105, 000 shares out of a total of 125, 000 shares of the capital stock of the 
I'lorida East Coast Railway Co„and the remaining 20, 000 shares were 
owned by the widow personally. Also she owned bonds of the railroad in 

the amount of $1, 775, 000, and had loaned to the trustees an additional $875r 
000 for the us& of the railroad and of the hotel company of svhich the trust 
estate owned the entire capital stock and outstanding securities. 

Her beneficial interest in the estate included both principal and income. 
Disregarding certain negligible bequests, the will provided that she was to 
receive the entire corpus at the termination of the trust, and so much of the 
income as Ivas not used in developing the properties owned by the estate. 
More sp«ifically, the svill directed that during the first five years she be paid 

7" 109' — 31 — 25 
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an annuity of $100, 000, the balance of the income to be used in developing the 
various properties; and that during the remainder of the term in addition to 
the annuity she be paid all the income not needed in the business enterprises. 

The services for which the widow agreed to pay additional compensation were 
to be rendered entirely to the trust estate and not to her personally or to her 

dividual property. They thus had no direct but a very large indirect value 
ro her. Furthermore, this value had relation to her interest in the corpus 
of the trust estate rather than to her income from it or from her individual 
propertv. The services did, of course, to some extent bear on her income from 
both the trust estate a. nd from her individual property, because her annuity 
of $100, 000, her share of the trust income during the extended period of the 
trust and her dividends and interest from the stock and bonds of the railroad, 
which she individually owned, might have been affected by a maladministration 
of the trust. But that result would be inconsiderable and almost negligible 
in comparison with the eCect upon the corpus of the trust. The trustees had 
been given very wide powers in the development and administration of the 
properties, and during the first five years the bulk of the trust income was to be 
returned to the properties and to become part of the corpus, with power in the 
trustees to continue to do so in their discretion during any extension of the 
term. The conclusion must be drawn, therefore, that in agreeing to pay the 
additional compensation the widow had as her principal purpose the protection 
and development of the corpus of the trust estate, including the accumulations, 
and only incidentally the protection of her individual property and of her 
income from it and from the trust. 

The statute controlling is the Revenue Act of 1916, section 5, which reads 
as follows: 

"SEc. 5. That in computing net income in the case of a citizen or resident 
of the United States- 

"(a) For the purpose of the tax there shall be allowed as deductions— 
"First. The necessary expenses actually paid in carrying on any business 

or trade, not including personal, living, or family expenses; 
"Second. All interest paid within the year on his indebtedness; 
"Third. Taxes paid within the year imposed by the authority of the United 

States, or its Territories, or possessions, or any foreign country, or under 
rhe authority of any State, county, school district, or municipality, or other 
taxing subdivision of any State, not including those assessed against local 
benefits; 

"Fourth. Losses actually sustained during the year, incurred in his business 
or trade, or arising from fires, storms, shipwreck, or other casualty, and from 
theft, when such losses are not compensated for by insurance or otherwise: 
Provided, , That for the purpose of ascertaining the loss sustained from the 
sale or other disposition of property, real, personal, or mixed, acquired before 
March 1, 1918, the fair market price or value of such property as of March 1, 
1918, shall be the basis of determining the amount of such loss sustained; 

"Fifth. In transactions entered into for profit but not connected with his 
business or trade, the losses actually sustained therein during the year to an 
amount not exceeding the profits arising therefrom; 

"Sixth. Debts due to the taxpayer actually ascertained to be worthless and 
charged oft within the year; 

"Seventh. A reasonable allowance for the exhaustion, wear and tear of prop- 
erty', arising out of its use or employment in the business or trade; 

The only pertinent part is the clause denominated "F rst, " the subsequent 
clauses being set forth merely for their possible bearing upon its construction 
From the wording of that clause it is apparent that the payment to the trustees 
was not deductible unless it was a necessary expense as distinguished from a 
capital expenditure and unless it was made in carrying on the business of 
the taxpayer, Mary Flagler Bingham. It should be horne in mind that there 
were two separate entities involved, one the trust estate and the other, Mrs. 
Bingham. It may be assumed that had the payment been made by the trust 
estate, it would have been deductible from the latter's gross income as a neces- 
sary expense of carrying on the estate's business. The difficult questions now 
presented are whether the payment was made in carrying on the business of 
Mrs. Bingham, and if so, whether it was not a capital expenditure rather than 
a necessary expense, 
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It was in its general nature a business and not a personal or family trans- 
action. On the other hand, Mrs. Bingham had no "business or trade" in the 
narrow sense. She had an individual estate valued at about $84, 000, 000 exclu- 
sive of her interest in the trust and took some part in the management of that; 
but she in no wav participated in the management of the trust estate. 

The plaintiffs contend that there are two grounds for holding that the pay- 
ment was made in carrying on the business of Mrs. Bingham; (1) that it was 
made in the n&anagement of income producing property which Mrs. Bingham 

equitably owned, and (2) that the business of managing and developing the 
trust property was the business of Mrs. Bingham individually because the 
trustees were virtually her agents. Both these contentions are based upon 

the theory that the distinction between the two entities should be disregarded 

and that in this action at law the court should consider the trust property 

as virtually hers even though there were some minor beneficiaries. 
Legally, the trust property belonged to the trustees and not to Mrs. Bin ham 

and the management of it was their business and not hers. They were not her 

agents and had no power to bind. her individually. The Federal income tax 
statutes gave them the status of independent taxpayers, requiring them not only 

to report the entire income of the trust estate, but to pay the tax upon it though 

they were allowed to deduct from the gross income of the estate so much as 
was distributed to the beneficiaries (Federal Income Taxation, Klein, pages 

1134, 1187, 1188, 1156). The case, therefore, presents a situation where one 

taxpayer voluntarily paid an item that might have been a deductible expense 

of another taxpayer and was actuated to do so by economic reasons relating to 
an indirect and somewhat remote financial benefit to the payer. 

Cases are cited where the Board of Tax Appeals has considered somewhat 

similar situations and has either allowed or disallowed the deduction. I 
exclude those cases relating to partnerships because in them neither the 

common law' nor the tax statutes recognize the same distinction between 

two separate entities. In Le Blgnc v. Commuissior&cr (7 B. T. A. , 256) and In, 

re IIoroM Norte&&son (8 B. T. A. , 800), the Board allowed a stockholder to 

deduct from his own gross income the payment of an item which might have 

been an expense of the corporation; but in Cha&rles Lisle)I Ames v. Con&n«s- 

sioncr (14 B. T. A. , 1067) and IIal E. Roach v. Com&nlssioner (20 B. T. A. 

(September, 1930) ), the Board ret'used a similar deduction. There probably 

can not be a rigid rule established because the taxpayer's "business or trade" 
has been held to be a very elastic exl&ression applicable to much more than 

the coni. inuous course of conduct usually connoted by those words. On the 

other hand, under all the circumstances of this ease I believe it would be 

stretching the meaning too far if the deduction in question were permitted, 

since Mrs. Bingham neither owned the property upon ivhich the services were 

to be expended, nor would rec& ive as income, even indirectly, the fruits of 
those services, except to a negligible extent. As in Commwissioncr v. 3E«rsh«ll 

Field, decided by the Circuit Court of Appeals of this Circuit in July, 1980, 

the p;&yment must be held to "fall within those general costs of protecting 
one's property for which the statute makes no allowance. " 

Ii the above conclusion is correct it is unnecessary to consider whether the 

payment by Mrs. Bingham should be considered an expense or a capital 
expenditure. The services for which the compensation was paid were to 
cover at least 5 and perhaps 10 years and were related to the corpus of the 

estate rather than to the taxpayer's income. Though she reported on a cash 

basis, there are strong reasons for not permitting her to deduct this entire 

amount in one year, particularly when certain details of the transaction 

are considered which have not yet been mentioned. Her original agreement 

with the trustees made in 1915 did not make her personally liable for the 

additional compensation but provided that the trustees "shall receive from 

my share of said estate in full compensation for the services * " * the 

su&a of $400, 000 in addition to the sum of $5, 000 per year * * * the sai&& 

sum of $400, 000 to be paid at the expiration of five years from May 24, 1918, 
and s&&id persons * " * shall be entitled to credit themselves with sai&l 

sum in accounting with me at the termination of said trust. " The parment 

which she actually made in 1917 gave her no greater right of deduction than 

would a payment under the original agreement because it was voluntarily 

made by her and di&l not secure for her or for the estate anything which had 
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not already been secured by the original agreement. The actual payment 
was, therefore, not a "necessary" one except in so far as it was made on 
account of the original agreement and the, latter tends to indicate that the 
expeuditure was to be a capital one, rather than an expense. 

As to the other items sought to be deducted from the year's gross income 
there can be no question. The $485. 01 paid for clerk hire and the $250 paid 
for the rent of a safe in the management of Mrs, Bingham's individual income 
producing property were plainly deductible. As to whether certain dividends 
amounting to $24, 855 should be included in the gross income for 1916 rather 
than 1917, the defendant makes no opposition and the plaintift's contention 
is, therefore, allowed. 

8ettle Qndmgs on notice. 

ARTIcLE 106: Treatment of excessive compensation. 

REVENUE ACT OF 1921. 

Excessive salary paid to Ofhcer of a corporation, who is also a 
stockholder, evidence showing salary was in fact paid as salary and 
not as a div~idend. (See Ct. D. 344, page 235, ) 

ARTIOI, E 111: When charges deductible. X — 12 — 4988 
Ct. D. 302 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

DEDUCTION — BUSINESS EXPENSE — AMOUNT OF JUDGMENT FOB GOM- 
PENSATION FOB SERVICES. 

Where a taxpayer, keeping its books on the accrual basis, in 1920 
enters into a contract for services with its employee whereby he 
was to receive as yearly compensation a percentage of the profits 
of the ta. xpaver and the employee, discharged in 1928, subsequently 
brings suit claiming that the profits had been erroneously deter- 
mined and obtains a judgment for additional salary for the years 
in question, which, j udgment was finally affirmed and paid in 1927 
after a contest of the taxpayer's liability, the court in its decision 
stating the amount due for each year, no part of the judgment is 
deductible as a business expense in any of the years for which 
additional salary was awarded by the court. 

DISTRICT COURT OF THE UNITED STATES, DISTRICT OF MASSACHUSETTS. 

Sofia R. Lankenaa Co. v. Usted States of America. 

[December 17, 1980. ] 
OPINION. 

MoBToN J, ' . This is a suit to recover back corporation taxes paid by the 
plaintiff for the years 1921, 1922, and 1928. No question is made but what the 
action is properly brought under the statute of 1924, and all formal require. 
ments have been met by the plaintiff. The facts are covered by stipulation 
Those material to the present controversy may be briefly stated: 

In January, 1920, the plaintiff hired one Stewart as sales mana:ger under a 
contract whereby he was to receive as yearly compensation, one-third of the 
net profits of the corporation. This arrangement continued until the end of 
1928, when Stewart was discharged. He subsequently brought suit against the 
present plaintiff claiming that its profits had been erroneously figured, in that 
the salary of Mr. Lankenau as general manager of the company had been de- 



ducted as an expense before stating them, Stewart's claim being that he was 
entitled to have the profits taken without this deduction as the basis for his 
salary. After rather protracted litigation this question was finally decided in 
Stewart's favor by the Supreme Judicial Court of Massachusetts in 1927; and 
some $18, 000 was awarded to Stewart as additional salary for the years in 
question; the court in its decision stated the amount due for each year. 

The Government is ready to admit this judgment as an expense (or loss) of 
the year 1927 when it was entered and paid. But the plaintiff contends that 
the loss established should be carried back into the years in which it accrued, 
and that the taxes for those years should be readjusted accordingly. This 
is the question at issue. 

The plaintii'f during the entire period has kept its books on an accrual 
basis; it never entered on them as accrued liability any of the amounts which 
Stewart finally recovered. It never conceded that it owed Stewart the sums 
which he finally recovered, and it contested his claim to the bitter end. Its 
contention is in effect that its liability as determined by the litigation is 
related back to, and takes effect as of, the time when the money ought to ha. ve 
been paid. 

In Lncas v. American Code Co. (280 U. S. , 445 [Ct. D. 168, C. B. IX — 1, 814]), 
the Code company had employed one Farquhar as sales manager for a term 
of 18 years; within a vear after the contract was made, it discharged him, for 
good cause as it claimed; this occurred in the year 1919; Icarquhar sued the 
Code company and after long litigation he recovered in 1928 a substantial 
judgment. The Code company contended that it was entitled to treat this 
judgment — which it paid — as a deduction from 1919 profits. It was held that 
the deduction was not allowable. The opinion points out that both the liability 
and the amount of damages were "wholly unpredictable" until the result of 
the litigation; that the Code company "did not accrue on its books, within 
the tax vear, a liability in the estimated amount of the loss"; and that "it 
can not be said that the loss actually paid by the company in 1928 was, as 
a matter of law or of undeniable fact, sustained in 1919. Nor did the com- 
pany so regard it. " (Brandeis, J. , pages 401 and 452. ) In Lemellyn v. Elec- 
tric Redaction Co. (275 U. S. , 248), the Reduction company made in 1918 a 
contract for tungsten ore which was to be imported, apparently from Russia; 
it paid the seller $80, 000 to be applied against the purchase price; only one 
small lot of the ore ever came forward; and in March of the following year 
the Reduction company brought suits in an endeavor to get the money back. 
This litigation finally terminated unsuccessfully in 1922. Thereupon the Re- 
duction company claimed the uncollected balance as a deductible loss against 
its 1918 income. It was held that the loss was not deductible against that 
year. "Here the only fact relied upon to show a loss is the outcome of the 
litigations two years after respondent's payment to Jouravleff. There is noth- 
i«g in the findi«gs from which we would conclude that the respondent in 
1918 had ceased to regard his rights under the contract as havin value, or 
that there was then reasonable ground to suppose that efforts to enforce them 
would be fruitless. On the findings respondent is not entitled to recover. " 
(Stone, J. , page 247. ) These two decisions represent both sides of the ques- 
tion. In the former, a claim which was unsuccessfully resisted was held 
to be a loss of the year in which the judgment was entered against the tax- 
payer. In the latter ease, the same rule was applied to a claim prosecuted by 
the taxpayer to an unsuccessful conclusion. I am aware of no decisions in 
which judgment on a litigated claim has, for taxation purposes, been referred 
back to the date when liability accrued or the claim arose. U. S. v. Anderson 
(209 U. S. , 422 [T. D. 8889, C. B. V — 1, 179]) and American Rational Co. v, 
U. S. (274 U. S. , 99 [T. D. 4099, C. B. YI — ", 198] ), which are relied on by the 
plaintiff, seem to me quite distinguishable. In neither was there any disputed 
claim or any litigation. In the Anderson case the question was whether a 
tax which lmd been incurred in one vear and was payable the next year was 
deductible for the year in which it was incurred. The taxpayer kept its books 
on an accrual basis; and the tax was held deductible. In the American 
Natioual Co. case it was held that the rather complicated arrangement under 
which a loan company did business created what was held to be a present 
char e against it instead of a future one. 

I«my opinion the principle of the American Code Co. and the Electric 
Reduction Co. cases, supra, fully covers the present claim. 

Judgment for defendant. 
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SECTION 214(a) 2. — DEDUCTIONS ALLOWED: 
INTEREST. 

ARTICLE 121: Interest. X — 16 — 5025 
Ct. D. 318 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF SUPREME COURT. 

1. DmoIIcTIoN — INTzzzsT — KxcETTION — VALIorrv. 

The exception in section 214(a)2 of the Revenue Act of 1921 
to the allowance of interest as a deduction is valid as applied to 
interest paid by a dealer in tax-exempt municipal securities on 

money borrowed for the purpose of purchasing and carrying 

exempt securities which he sells in his business. 

2. DEOIsION DISTINGUISHEO. 

The decision in li'ational Life Insurance Co. v. Fruited States 
(277 U. S. , 508 [T. D. 4206, C. B. VII — 2, 296] ) distinguished. 

SOPEEME CoIIET oF THE UNrzEO STATEs. 

If. G. Denman, Adnutnistrator of Charles If. Xaats, CoLlector of Internal 
Revenue, petitioner, v. W. L. 8Layton, . 

On writ of certiorari to the United States Circuit Court of Appeals for the Sixth Circuit, 

[February 24, 1981. ] 
OPINION. 

Mr. Justice McREYNoLns delivered the opinion of the court. 
During the year 1922 while respondent Slayton engaged in the business of 

buying, carrying and selling tax-exempt municipal bonds he collected $65, 720. 06 

as interest on securities of that character which he owned. He paid out 

$78, 158. 84 for interest on money borrowed by himself in due course for the 

purpose of purchasing and carrying exempt securities. In his return showing 

income received during that year he excluded the interest so collected; and 

he claimed deduction for the interest paid out on the borrowed money. The 

Commissioner disallowed the deduction and made a corresponding additional 
assessment. Respondent paid the sum demanded thereunder and after proper 

preliminary action sued to recover it. 
Determination of the question involved must turn upon the validity, construc- 

tion and eftect of sections 218 and 214, Revenue Act of 1921 (42 Stat. , 227, 287, 

288, 289). Their pertinent provisions follow: 
"SEO. 218. That for the purposes of this title * * * the term 'gross 

income '— 
s 

"(b) Does not include the following items, which shall be exempt from taxa- 
tion under this title: 

"(4) Interest upon (a) the obligations of a State, Territory, or any political 
subdivision thereof, or the District of Columbia; 

"SEo. 214. (a) That in computing net income there shall be allowed as 
deductions: 

"(2) All interest paid or accrued within the taxable year on indebtedness, 
except on indebtedness incurred or continued to purchase or carry obligations 
or securities (other than obligations of the United States issued after Septem- 

ber 24, 1917, and originally subscribed for by the taxpayer) the interest upon 

which is wholly exempt from taxation under this title; 
By original petition in the District Court, Northern District of Ohio, Slayton 

asserted that the exception found in paragraph (2), section 214(a), conthcts 
with the Federal Constitution in that by necessary operation it causes dis- 

crimination against the owners of nontaxable securities and nullifies their 

immunity from taxation. Also that the Act is discriminatory and unconsti- 

tutional in that necessary expenses incident to all other kinds of business, 



including interest paid for purchasing and carrying merchandise and invento- 
ries, are allowed as part of the operating cost, whereas deduction of interest 
paid by plaintiff upon funds borrowed to carry nontaxable securities (an ordi- 
nary operating expense) is prohibited. Also that the Act is arbitrary and un- 
constitutional because it discriminates against plaintiff whose resources do 
not permit him to purchase tax-free securities for cash and in favor of those 
whose resources permit them to purchase and carry such securities without 
borrowing. 

The collector unsuccessfully demurred to the petition upon the ground that 
it states no cause of action. Judgment went for the plaintiff and was afilrmed 
by the circuit court of appeals. Both courts were of opinion that under the 
doctrine announced in iVational Life Insurance Co. v. United. States (277 U. S. , 
508) enforcement of paragraph (2), section 214(a), would deprive respondent 
of rights guaranteed by the Federal Constitution. 

The challenged judgment must be reversed. The case will be remanded to 
the district court with instructions to enter judgment for the collector. 

The circumstances disclosed in Rational Life Insurance Co. v. United Siete8 
were radically different from those now presented, and the doctrine upon which 
that cause turmd does not control the present one. The respondent here was 
not in efi'ect required to pay more upon his taxable receipts than was demanded 
of others who enjoyed like incomes solely because he was the recipient of 
interest upon tax-iree securities — a result which we found would have fol- 
lowed enforcement of the literal provisions of section 245(a), Revenue Act 
1921 (42 Stat. , 227, 261). While guaranteed exemptions must be strictly 
observed, this obligation is not inconsistent with reasonable classification de- 
signed to subject all to the payment of their just share of a burden fairly 
imposed. 

The manifest purpose of the exception in paragraph 2, section 214(a), was 
to prevent the escape from taxation of income properly subject thereto by 
the purchase of exempt securities with borrowed money. 

Under the theory of the respondent, "A, " with an income of $10, 000 arising 
from nonexempt securities by the simple expedient of purchasing exempt 
ones with borrowed funds and paying $10, 000 interest thereon, would escape 
all taxation upon receipts from both sources. It was proper to make provi- 
sion to prevent such a possibility. The classification complained of is not 
arbitrary, makes no improper discrimination, does not result in defeating any 
guaranteed exemption, and was within the power of Congress. The fact that 
respondent engaged in the business of buying and selling is not important. 
(See IVillouts, eto. , V, gunn, decided January 5, 1M1 [Ct. D. 280, page 800, this 
Bulletin]. ) 

Reversed. 

AaTICLz 121: Interest. 

REVS'NUE ACT OF 192L 

X-26-5121 
G. C. M. 0575 

Interest on a deficiency in tax should be accrued in the year in 
which the liability for the deficiency is finally determined, either 
by an agreement, final order, or judgment. 

The opinion of. this Ofhce is requested upon the question of. whether 
a deduction for the interest upon a deficiency in income tax for 1921 
should be allowed in 1M6, the year in which the amount of the 
deficienc and interest was~ determined and paid, or whether the 
deduction should be taken ratably over the years from the time the 
tax was due until final satisfaction, where the taxpayer kept its 
accounts and filed its return upon the accrual basis of accounting. 

It has been contended on the one hand that the interest accrued 
ratably from the time the tax was due (1022) to the date of notice 
and demand by the collector, and that the deduction for such 
interest should be taken on the same basis. 

It is contende&1 on the other hand that the inte1Tst should be 
accrued in the year in which the deficiency was assessed. 
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A. s recent decisions upon the question, iVissosjri Pucipc Pat7rodti 

Co. v. Comgnissioner (22 B. T. A. , 267) and Brooklyn Union ( as Co. 

v. Corrtmusi oner (22 B. T. A. , 507) are cited. 
In the Missouri Pacific case the Board of Tax Appeals held that 

the interest received by the taxpayer from the Federal Government 

on quarterly balances under "the Federal Control Act, " approved 

March 21, 1918 (40 Stat. , 451), was not exempt from tax as interest 

on obligations of the United States. The decision furnishes little, 

if any, light upon the issue here involved. 
In the Brooklyn Union Gas Co. case the Board. had. for considera- 

tion the issue of when to accrue New York State franchise taxes 

which had been disputed by the taxpayer, litigated, and. finally paid 

in a year subsequent to the original assessment. In that case the 

Board speci6cally held that the tax and the interest on the unpa, id 

portion of the tax accrued in the year of assessment rather than the 

year in which the liability to pay the tax and interest was finally 

a. dmitted. 
In I. ucas v. America Cod'e Co. (280 U. S. , 445, Ct. D. 168, C. B. 

IX — 1, 814), the Supreme Court had for consideration the question 

of when a loss arising from a breach of contract accrued where it 

appeared that the liability was disputed and contested in court over 

a period. of years. In that case the Supreme Court held. that the 

loss should be taken in the year of 6nal judgment and not in the 

year the contract was breached. In the course of its opinion the 

court said: 
The Bos. rd of Tax Appeals has held, in a series of well-reasoned 

opinions, that a loss occasioned by the taxpayer's breach of contract is not 

deductible in the vear of the breach, except under the special circumstances 
where, within the tax year, there is a detmite admission of liability, negotia- 
tions for settlement are begun, and a reasonable estimate of the amount of 

the loss is accrued o'n the books. 

In the case at bar, the contract had nearly 18 more years to run, at the 
time of his [its] breach. Liability for the breach was denied and strenuously 
contested, the litigation being carried to the highest court of the State. The 
amount of the damages, if any, was wholly unpredictable. While the facts 
determining liability had, occurred in the year of the breach, the atnount to be 

recovered; if there u'as legal liability, depended in large part on the course 

of future events. 
The ease at bar is unlike United States v. Anderson (269 U, S. , 422 

[T. D. 8889, C. B. V — 1, 179]). There, the liability for the munitions tax at 
a tlxed rate on the business done in 1916 had confessedly aeerued in that 
vear and was a charge on the business of that vear, although the exact 
amount due may not have been then ascertainable and the tax was not payable 
until 1917. It is also unlike Anierican National Co. v. United States (274 
U. S. , 99 [T. D. 4099, C. B. VI — 2, 1983). There, the bonus contract provided. 
definitely for the payment of a fixed amount. It was debttuin isi praesenti, 
solvendurn in futuro. The ease at bar is in principle more like Leicellyn v, 

Electric Reduction Co. (275 U. S. , 248). [Italics supplied. ] 
Since taxes due the United States are debts (Price v. U S. , 269 

U. S. , 492, T. D. 8820, C. B. V — 1, 818; Bend'er v. Pfag, 38 Fed. (2d) i 
649), it would seem to fo]low that so long as the indebtedness is 

denied and the liability to pay taxes is contested before the Bureau& 

the Board of Tax Appeals, or the courts, the taxpayer should not be 

permitted or required to accrue the interest upon the disputed indebt- 

edness (deficiency), unless a difierent rule applies in the case of 

taxes than applies in the case of other accruable items. The leading 



case upon the accrual of taxes is. of course, Z noted States r. =lndev- 
son, cited supra. The Supreme Court has not indicated that its 
decision in that case is limited to the accrual of tazes alone. At least 
the decision has been cited and relied upon in cases involving the 
accrual of other items. (See American &Vm'~'one Co. v. 7. . S. , cited 
supra; 6 . S. r. American Can Co. . 280 V. S. , 412. Ct. D. 164, C. B. 
IX — 1. 292; 47uminusn, Castings Co. v. Routzahn, 282 V. S. , 92; and 
Rouss v. Boo ei s, 30 Fed. (2d), 628. ) 

Furthermore, the accrual of the deduction ratably from the time 
the taz was due until flnal satisfaction appears to be subject to strong 
administrative objections. Where the deficiency is disputed, in 
~hole or in part, bv the taxpaver the Inconie Taz Vnit is faced with 
the practical difficulty of not knowing how much of a deduction on 
account of interest to allow in its audit of returns for subsequent 
years. Where the dispute is prolonged beyond two years, in cases 
carried to the Board of Tax Appeals, the allowance of interest on a 
deficiency. subsequently determined not to ezist, would not appear to 
be in harmony with good accounting practice or sound taz adminis- 
tration. For ezample: Suppose in 1925 a deficiency of ~&1, 000, 000 
for 1921 was asserted in a 60-day letter and the taxparer filed a 
petition before the Board of Tax Appeals. If the Board deter- 
mined in 1930 that no deficiency existed and the unit had in the 
meantime allowed as a deduction the interest on ~1, 000. 000 for the 
years 1922 to 1930, inclusive, it would then find itself in the position 
of having allowed a deduction for an item which never ezisted and 
being unable to inake proper adjustment for all or part of the years 
due to the statute of limitations. If, on the other hancl, the accrual 
is postponed until the year in which the dispute as to liabilitr is 
terminated and the actual liability is determined or agieed upon, no 
such problem should arise. 

Accordingly, it is the opinion of this OKce that the interest on 
deficiencies in taz should be accrued in the year in which the liability 
for the deficiency is finally determined, either bv an agreement, final 
order, or judgment. 

C. II. CIIAREsT. 
General Counse7, Bureau of Initevna/ Revenue. 

SECTION 214 (a) 3. — DEDI C TIOXS ALLOWED: 
TAX. ES. 

ARTICLE 131: Taxes. 
REVEXT. E ACT OF 1921 AXD PRIOR REVEXI E ACTH. 

Fees paid by a corporation to the secretarv of state in Ohio in 
connection with an amendment of its charter. (See I. T. 2~F0, 

page llo. ) 

ARTicEE 133: Tazes for local benefits. 

RErEXI. E ACT OF 1921 AXD PRIOR RErEXCE ACTS. 

Revocation of General Counsel's ~lemorandum, &, &89 (C. B. VIII — 1, 
~3). regarding treatment of assessments for street and like iniprove- 
ment. . (Scc G. C. 41. 9461, page 120. ) 
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SECTION 214(a)4, 5, AND 6. — DEDI)CTIONS 
ALLOWED: LOSSES. 

ARTICLE 141: LosSeS. X-11-497B 
Ct. D. 296 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. DEDUcTICN — Loss — AssEssMENT 0N NATICNAE BANK STocK. 

A. payment made by a stockholder of a national bank on account 
of an assessment upon the shares of its capital stock ordered by 
the Comptroller of the Currency to repair a loss on its capital is 
not deductible as a loss under section 214(a)5 of the Revenue Act 
of 1921. 

DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (16 B. T. A. , 1899) 
affirmed. 

UNITED STATEs CIRGUIT CCURT CF APPEALs, TENTH CIRcUIT. No. 262. — OCTORER 

TER, M, 1980. 

Ftrst Xatfonal B~To ln Wichita, If'ones )tieade and Clerence E. Beck, Trastees 
of tke Estate of W. R. Itannetf, Deceased, petitioners, v. Cornvrstsstoner of 
Internal Pevenae, respondent. 

On petition to review the decision of the United States Board of Tax Appeals. 

Before LEwIs and Ccrr~ Circuit Judges, and PozzocK, District Judge. 

[January 5, 198L] 

POLLOUK, District Judge, delivered the opinion of the court. 
The facts out of which this controversy arose are these: Petitioner on June 

20, 1928, purchased 25 shares of the capital stock of the Security National Bank 
of Arkansas City, Kans. , paying therefor the full par value of the shares, 
twenty-five hundred. dollars. On or about the 11th day of September, 1928, 
petitioner received a notice from the board of directors of the bank that the 
Comptroller of the Currency had found the capital of the bank impaired to the 
extent of $40, 956, and this amount should be made up by an assessment upon 
the shareholders of the bank, which assessment of 41 per cent of the par value 
of the stock in the bank was made and petitioner paid on his shares $1, 025. 
This amount was ultimately lost to petitioner. In his income tax return for 
the year 1928 he deducted said amount from his total gross income for the year 
1928. On June 80, 1925, the Commissioner of Internal Revenue notified peti- 
tioner this deduction would not be allowed. Against this decision petitioner 
protested. On the 12th day of August, 1925, the Commissioner adhering to his 
former ruling notified petitioner there was a deficiency in payment of his income 
tax for the year 1928 of $176. 81 based on the deduction from his gross income 
of the assessment on his stock in the bank. An appeal was allowed from t»s 
order and taken to the Board of Tax Appeals. On a hearing that Board upheld 
the order of the Commissioner, and petitioner appeals to this court. 

The sole question for decision is this: Is an assessment made on the shares 
of capital stock of a national bank to repair a loss on its capital such a loss 
as may be deducted from gross income by a taxpayer under paragraph 5, sec. 
tion 214, Revenue A. ct of 1921, which reads as follows: 

"(5) Losses sustained during the taxable year and not compensated for by 
insurance or otherwise, if incurred in any transaction entered into for profit, 
though not connected with the trade or business; + + *. No deduction shall 
be allowed under this paragraph for any loss claimed to have been sustained in 
any sale or other disposition of shares of stock or securities made after the 
passage of this Act where it appears that within 80 days before or after the 
date of such sale or other disposition the taxpayer has acquired (otherwise 
than by bequest or inheritance) substantially identical property, and the prop 
erty so acquired is held by the taxpayer for any period after such sale or other 
disposition. If such acquisition is to the extent of part only of substantially 
identical property, then only a proportionate part of the loss shall ba 
disallowed. " 
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It is conceded the decision of no court controlling here may be found on the 
question presented. Counsel for respondent in their brief contend that assess- 
raents on shares in such a corporation as a national bank made by the Comp- 
troller of the Currency to repair capital loss of the bank must be considered 
as money paid as a further investment in the capital of the bank and not 
as a. loss deductible from income for purpose of taxation. Article 548 of the 
regulations promulgated by the Treasury Department under the Revenue Act of 
1921 reads: 

"An assessment paid by a stockholder of a national bank on account of his 
rtatutory liability is ordinarily not deductible but, subject to the provisions of. 

the statute, may in certain cases represent a loss. " 
Article 544 reads: 
«Aar. 544. Contr( butians by stockholders. — Where a corporation requires 

additional funds for conducting its business and obtains such needed money 
through voluntary pro rata payments by its stockholders, the amounts so 
received being credited to its surplus account or to a special account, such 
amounts will not be considered income, although there is no increase in the 
outstanding shares of stock of the corporation. The payments in such cir- 
cumstances are in the nature of voluntary assessments upon, and represent an 
additional price paid for, the shares of stock held by the individual stock- 
holders, and w'ill be treated as an addition to and as a part of the operating 
capital of the company 

The Bureau of Internal Revenue has consistently from the beginning held 
assessments of the nature involved herein when paid are not deductible losses 
l&ut are contributions to capital and the Board of Tax Appeals has just as 
consistently adhered to this view of the law, (See Appeal of Harry K Lute, 
2 B. T. A. , 484; John G. Parton v. Commissioner, 7 B. T. A. , 92; Burns v. 
Commissioner, 11 B. T. A. , 524. ) In Brewster v. Gage (280 U. S. , 827) Mr. 
Justice Butler, delivering the opinion for the court, said: 

"It is the settled rule that the practical interpretation of an ambiguous or 
doubtful statute that has been acted upon by otticials charged with its admin- 
istration will not be disturbed except for weighty reasons. (Iogan v. Davis, 
283 U. S. , 618, 627; Maryland Casualty Co. v. Vntted States, 251 U. S. , 822, 881. )" 

As we see no reason for departing from this rule of the Department in this 
case, the decision of the Board of Tax Appeals is accordingly atlirmcd. 

It is so ordered. 

ARTIGLE 141: Losses. 
REVENUE ACT OF 1921 AND PRIOR REvENUE ACTS. 

Trading in of trucks and passenger cars used for business purposes 
on new trucks and passenger cars to be used for like purposes, (See 
I. T. 2573, page 215. ) 

SECTION 914(a) 8. — DEDUCTIONS ALLOAVED: 
DEI'RECIATION. 

ARTzcLE 161: Depreciation. 

REVENUL' ACT OF 1921. 

X-17-5036 
6. C. M. 9857 

Eo rleduction for depreciation is allowable with respect to ex- 

penditures incurred during construction, such as engineering and 
superintendence, general otlicers' and clerks' salaries, office supplies 
and expenses, injuries and damages, and insurance, which upon 

analysis can not reasonably be assigned and attributed in whole 
or in part to any property subject to exhaustion, wear and tear, 
and obsolesce»«, havi»g a useful life. The portion of such ex- 

pemlitures which can reasonably be assigned or attributed in whole 
or in i&:&rt to property subject to exhaustion, wear and tear, aud 
obsolescence m:&y be included in the cost of the depreciating prop- 

erty and a ded&&etio»;&llowed on the basis of the composite rate 
properly applicable to the particular year i» question. 
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A. n opinion has been requested relative to the treatment to be 
afforded certain expenditures made by a public utility company and 
its subsidiaries. 

In a memorandum from the Income Tax Unit the facts, so far 
as are here material, are stated. as follows: 

The M Company, a subsidiary of the N Company, is required in accordance 
with the uniform classification of accounts prescribed by the Pennsylvania 
Public Service Commission to capitalize on its books numerous items of ex 
pense during construction, such as engineering and. superintendence, general 
officers' and clerks' salaries, general ofiicers' and clerks' expenses, office sup- 
plies and expenses, law expenditures, injuries and damages, and insurance. 
These items a. re first charged to the regular expense accounts and then a por- 
tion thereof is allocated to construction and capitalized on the books. 

A composite rate of depreciation has been allowed on all depreciable prop- 
erty, excluding these items of expense during construction, and no allowance 
has been made for losses on the sale or other disposition of capital assets. 

The accounts as they are designated on the books of the M Company as 
undistributed construction expenditures are as follows: 

Dollars. 
Engineering and superintendence during construction 120p 
General officers' and clerks' salaries during construction 20g 
General officers' and clerks' expenses during construction 8. 08@ 
Ofhce supplies and. expenses during construction 5. 88g 
Law expenditures during construction 1. 80a 
Injuries and damages during construction 1. 28a 
Insurance during construction 9. 65a 
Other expenditures during construction 87. 58' 

And on the books of the 0 Company, another subsidiary of the M Company, 
as follows: 

Dollars. 

Engineering and superintendence during construction 881. 05s: 
Law expenditures during construction 289. 68a 
Other expenditures during construction 507. 83a 

These accounts represent an accumulation of construction costs which have 
not been assigned to any specific physical fixed capital account, and in the 
absence of distribution of these overhead. expenditures it is questionable 
whether such distribution can be satisfactorily made. 

In this connection, there is quoted the provision in the classification of 
accounts of the Public Service Commission of the Commonwealth of Pennsyl- 
vania effective January 1, 1019, page 64, under whose jurisdiction the instant 
taxpayer operates: 

"Undistributed construction expenditure accounts, charge to the appropriate 
accounts listed under this caption the amount of those expenses therein 
described which are incurred by the utility during tbe period of the construc- 
tion of its electric system, or any part thereof, and mkick can not be satisfac- 
torily assigned by it to tke specifi fiaed capital accoants in e. kick it is reqwired 
to record, tke items of fixe capital, acqnired by it aifter Decem, ber 81, 1918. " 
[Italics supplied. ] 

Account 288. Engineering and superintendence during construction. 
Account 280. General officers' and clerks' sa. laries during construction. 
Account 290. General officers' and clerks' expenses during construction. 
Account 291. Office supplies and expenses during construction. 
Account 202. Law expenditures during construction. 
Account 208. Injuries and damages during construction. 
Account 204. Insurance during construction. 
Account 297. Other expenditures during construction. 

The question presented. is whether any allowance for depreciation 
can be made on the basis of the expenditures above enumerated. 

The Income Tax LTnit has taken the position that the expenditures 
involved in the instant case are not susceptibl'e of satisfactory distri- 
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bution or . 'signment to the cost of specific units of physical prop- 
erty, and that, accordingly, no depreciation may be allowed with 
respect to the unassignable expenditures. The decision of the Board 
of Tax Appeals in Paducah Water Co. v. Commissioner (5 B. T. A. , 
1067, C. B. VII — 1, 24), affirmed by the Court of Appeals for the 
District of Columbia (88 Fed. (2d), 559, Ct. D. 94, C. B. VIII — 2, 
806), has been cited and relied upon in supnort of this position. 

In the Pahucah lVater Co. case an appraisal ha~ beep made by 
engineers purporting to state the value of the properties of tnat, 

company as they existed on March 1, 1918, and at prices then pre- 
vailing. This appraisal was made in 1919 in connection with the 
proposal of the city of Paducah to exercise its option to purchase 
the plant. Included among items in the appraisal were preliminary 
costs, miscellaneous inventories, engineering and supervision, ad- 
ministrative costs, and contingent costs. The Commissioner took the 
position that in determining the depreciable value of the plant 
these items should be eliminated. The Board of Tax Appeals agreed 
with the Commissioner's determination in this respect and held 
that not all capital investment as of March 1, 1918, is subject to 
the annual deduction for exhaustion; that this is plain as to land 
and should be equally plain as to intangibles having an uncertain 
or indefinite life; and that this does not mean that the investment 
represented by such items is not recoverable but only that its re- 
covery must await the ultimate sale or disposition of property in- 
stead of coming out of annual income. 

In alarming the decision of the Board of Tax Appeals the court 
of appeals used the following language: 

While the eliminated items enter into the value of the plant, they 
are not depreciable in fact, and hence were properly eliminated in fixing the 
value of depreciable property. 

In the opinion of this once, the broad general language used by 
the court of appeals in its decision must be read in the light of the 
limittd statement of facts which was before the court in that case. 
The facts in the instant case are in many material respects dis- 
tinguishable from those in the case of the Paducah lVater Co. The 
ite»is in the instant case represent actual cash expenditures and not 
intangible, estimated, or fictitious items resulting from an appraisal. 

Section 12(a) of the Revenue Act of 1916 provided that in com- 
puting the net income of a corporation there should be deducted 
"a reasonable allowance for the exhaustion, v ear and tear of prop- 
erty arising out of its use or employment in the business or trade. " 
'l'his language has been retained in substance in all the subsequent 
Revenue Acts, except that beginning with the Revenue Act of 1918 
the words "tr~ade" and "business" have been transposed so as to 
read "trade or business. " Beginning also with the Revenue Act of 
1918, the words "including a reasona~ble allowance for obsolescence" 
have been added. 

In the case of L. Titus (2 B. T. A. , 754, C. B. V-1, 5) the Board 
of Tax Appeals said: 

The theory of depreciation is that the tazpayer should be allowed, 
dnrh~p tkc useful life of propert!i used in hia business, to recover the cost of 
such property. ~ + * [Italics supplied. ] (See also Frost manufacturing Co. , 
13 B. T, A. , 802. ) 
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In the case of Coca-Cola Bottling Co. (6 B. T. A. , 1883), the Board 
held. that where a contract granting a license to prepare and sell 
certain products in defined territory for an indefinite period had no 
determinable useful life it was not subject to exhaustion; and see 

San Angelo Telephone Co. (6 B. T. A, 1189); William T. Eeynolds 
Co. , Inc. (6 B. T. A. , 16); Western Valve Bag Co. (18 B. T. A. , 749). 

In General Equipment Co. (2 B. T. A. , 804) the taxpayer claimed 
a deduction for depreciation on certain agency contracts for indefi- 
nite periods. The Board denied this on the ground that " it is obvi- 
ous that no allowance may be made for exhaustion with respect 
thereto, since no exhaustion is actually taking place, within the pur- 
view of the statute, which ia susceptible of mcasuremcnt. " [Italics 
supplied. ] 

In Arcade Department Stoic, Inc. (18 B. T. A. , 1172, C. B. IX- 
2, 3) a claim was made for depreciation on certain assets. The 
Board, in denying the allowance, said. "The record does not satis- 
factorily' establish the remaining useful life of the various articles 

and, consequently, there is no basis upon which we can 
compute depreciation thereon for the taxable period and year here 
involved. " |Italics supplied. ] And see Leggett ck Platt 8pring 
Bed 3lfg. Co. (18 B. T. A. , 1012); 3farc Eidlitz ck 8on, Inc. (18 
B. T. A, 187) (nonacquiesced in C. B. IX — 2, 72, but nonacquiescence 
relates to other issues). See also articles 161, 162, and 164 of Regu- 
lations 62. 

It is apparent from the foregoing that in general the allowance 
for depreciation must be confined to property which gradually ap- 
proaches a point where its usefulness is exhausted, and that it may 
be made only where the property has a determinable useful life 
reasonably susceptible of measurement. It is equally clear that the 
deduction may not be claimed with respect to items which, although 
they represent capital investments, do not enter into the cost of wast- 

ing or depreciating properties or are not reasonably attributable to 
such properties. (See Paducah Water Co. v. Commissioner, supra. ) 

The real question in this case is whether the items mentioned 
above, or any part of them, entered into the cost of depreciating 
properties. 

Since the statute provides for a reasonable allowance for exhaus- 

tion, wear and tear, and. obsolescence, it is evident that the allow- 
ance must be determined in the light of the facts and circumstances 
of each case. (See Clcvcland Home Bre~ing Co. , 1 B. T. A. , 87, C. B. 
IV ly 1 j W'hitelite Electric Co. , 18 B. T. A, 964; Cumberland Ghats 

3f fg, Co. v. United States, 44 Fed. (2d), 4M; and Ceuder, Paeschke 
ck Frey Co. v. Commissioner, 41 Fed. (2d), 808. ) The language of 
the statute appears to be suKciently broad to warrant the deduction 
where it is demonstrated. that a given capital expenditure may rea- 

sonably be attributed to wasting or depreciating properties which 

have a useful life capable of approximation. The fact that the ex- 
penditures can not be allocated in minutia to each individual piece 
of physical property does not warrant a disregard of the expenditure 
for depreciation purposes if, in fact, it appears that the item reason- 

ably and fairly entered into the cost of wasting or depreciating prop- 
erties which had a useful life. In other words, where a given capital 
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expenditure of a more or less general nature, such as the items here 
involved, can reasonably be said to have enter~ed into the cost of sev- 
eral depreciating properties but it can not be specifically attributed 
to particular properties, it would appear that the requirement of the 
statute and regulations would be met by an apportionment process 
which would divide the expenditure, on a percentage basis if neces- 
sary, among the several properties benefited. 

With respect to the question of whether a given expenditure 
entered into the cost of depreciating property, it is clear that no test 
ot universal application can be stated. However, it would appear 
generally that if an expenditure was of such a nature that it would 
recur with each reconstruction of a plant or property, then that 
expenditure may reasonably be said. to constitute a part of the cost 
of' the property for depreciation purposes. I&'or example, if an 
expenditure is made for attorneys' fees, damages, and costs in suits 
arising from injuries to workmen in the course of the construction 
of a plant, it would appear that such an expenditure may reasonably 
be said to constitute a part of the depreciating cost of the plant, 
because when the plant is worn out and has to be replaced the same 
type of expenditures will in all probability be again incurred. On 
the other hand, if a preliminary survey of a watershed is made 
before the construction of a dam the amount expended for such 
purpose would not appear to be necessarily recurrent even though 
the dam were subsequently rebuilt. 

It is evident from the foregoing that the expenditures involved 
in the instant case will fall within two general classifications, 
namely, (1) expenditures, which, upon analysis, can not reasonably~ 

be assigned or attributed in whole or in part to any property subject 
to exhaustion, wear and tear, and obsolescence, having a useful life. 
A. s to these expenditures, no deduction for depreciation would ap- 
pear to be allowable under the decisions in the Paducah Water Co. 
case, supra; (9) expenditures, which, upon analysis, can reasonably 
be assigned or attributed in whole or in part to property subject 
to exhaustion, wear and tear, and obsolescence. The portion of these 
expenditures so attributed should be included in the cost of the 
depreciating property and the deduction allowed on the basis of the 
composite rate properly applicable to the particular year in question. 

C. M. CHARZSTq 

General Counsel, Bureau of Interna/ Revenue. 

ARTIcra: 169: Depreciable property. 

REVENUE ACT 01 1921 AND PRIOR RZVENUE ACTS. 

Revocation of General Counsel's Memora1'&lum 5589 (C. B. VIII — 1, 
83), regarding treatment of assessments for street and like improve- 
ments. (See G. C. M. 9461, page 120. ) 
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SECTION 914(a) 10. — DEDUCTIONS ALLOWED: 
DEPLETION. 

ARTIcLE 208: Ainount returnable through deple- 
tion. and depreciation deductions in the case of 
lessee. 

X-19-5056 
Ct. D. 881 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF SUPREME COURT. 

DEDIJGTIGN — DEPLETION~APITAL REGGVEEABLE. 

In determining the capital recoverable by a lessee through deple- 

tion deductions under the Revenue Act of 1S18 in the ease of a 
leasehold of oil mining property acquired prior to March 1, 1918, 
there should be deducted from the value of the lessee's interest as 
of March 1, 1918, depletion sustained from that date to the taxable 
year, whether legs. lly allowable or not as deductions in years prior 
to the taxable year. 

SUPREIIE CoURT GP THE UNITED STATES. No. 288. — OGTOEEE TEEM, 1980. 

David Barnet, Commissioner of Internal Revenue, petitioner, v. Thompson Oil 4 
Gas Co. 

On writ of certiorari to the United States Circuit Court of Appeals for the Tenth Circuit. 

[April 18, 1931. ] 
Mr. Justice Roszsrs delivered the opinion of the court. 
The Commissioner of Internal Revenue determined a deficiency in the respond- 

ent's income tax for 1918. Upon the taxpayer's petition the Board of Tax Appeals 
sustained the Commissioner. ' An appeal was taken to the court of appeals, 
which reversed the judgment of the Board. ' This court granted certiorari. ' 

The question presented is whether under section 284(a)9 of the Revenue Act 

of 1918, ' in determining for any taxable year the capital value, recoverable 
through depletion allowance, of oil mining properties acquired prior to March 

1, 1913, there should be deducted from the March 1, 1918, value of the proper- 
ties the amount of depletion actually sustained in earlier years, or only so much 

of such depletion as was allowable as deductions under the Revenue Acts in 

force in those years. 
The Board of Tax Appeals found the following facts: The taxpayer owned 

an oil and gas mining lease acquired prior to March 1, 1918. On that date the 
recoverable oil in tbe reserve embraced by the lease was 278, 000 barrels, and its 
value was $156, 645, or $0. 56847 per barrel. Between March 1, 1918, and Decem- 

ber 81, 1915, it extracted 162, 717 barrels of oil, so that at the unit rate mentioned 

it sustained depletion, amounting to $91, 686. 15. Its deduction for depletion in 

computing net income under the Revenue Act of 1918' was computed not by 

reference to the number of barrels extracted, or to the value of the reserve on 

March 1, 1918, but by taking 5 per cent of the gross income from the sale of 
oil. The depletion allowance for 1918 to 1915, inclusive, computed by this 
method, amounted to $6, 822. 02. 

In 1S16 the taxpayer secured an extension of its lease at a cost of $80, 000, 
whereby its oil reserve was increased by 800, 000 barrels. There then remained 
of the original reserve 115, 283 barrels having a value as of March 1, 1S13, of 

~15 B. T. A. , 998. 
s 40 F. (2d), 498. 
~ 282 U. S. , 828. 
x40 Stat. , 1077. Ssc. 284. (a) That in computiug the net income of a corporation 

subject to the tax imposed by section 280 there shall be allowed as deductions: * 
(9) In the case of mines, oil aud gas wells, other natural deposits, aud timber, a 

reasonable allowance for depletion and for depreciation of improvements, according to the 
peculiar conditions in each case, based upon cost including cost of development uot other- 
wise deducted: Provided, That in the case of such properties acquired prior to March I& 

1918, the fair market value of the property (or the taxpayer's interest therein) on that 
date shall be taken in lieu of costs up to that date: * e ~ such reasonable allowance 
in au the above cases to be made under rules aud regulations to be prescribed by the 
Commissioner with tbe approval of the Secretary. 

s C. 16, Section II B; 88 Stat. , 167. That in computing uet income * * * there 
shall be allowed as deductious: 4 + s sixth, a reasonable allowance for the exbaus- 

tiou, wear aud tear of property arising out of its use or employment in the business, uot 

to exceed, in the case of mines, 5 per centum of the gross value at the mine of the output 
for the year for which the computation is made. 
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$64, 958. 85. The Commissioner added to this depleted value the cost of the ex- 
tension of the lease, and added to the remaining oil reserves of the original 
lease the additional 800, 000 barrels then acquired. He thus ascertained a new 
total recoverable reserve of 415, 288 barrels having a basic value or cost of 
$94, 958. 85, or $0. 22866 per barrel. There were no subsequent additions to the 
reserves. 

In 1916 there mere produced under the lease 49, 452 ba'rrels of oil, and in 1917, 
89, 204 barrels, leaving the reserve at J anuary 1, 1918, 826, 627 barrels. 

A new method of allowance for depletion was adopted in the Revenue Act of 
1916. ' Depletion mas sustained under the formula therein prescribed in those 
two years, amounting to $20, 272. 08. It is agleed that this figure is correct and 
represents the sustained depletion as mell as allowed depletion for those years. 

During 1918 there mere produced 88, 697 barrels of oil. At the unit price 
adopted by the Commissioner of $0. 22866 per barrel, the depletion sustained and 
allowed for that year was $7, 705. 16. It is this depletion allowance for the year 
1918 which is here called in question. 

In view of the fact that the depletion actually sustained by the taxpaver 
between March 1, 1918, and December 81, 1915, was $91, 686. 15, whereas in con- 
formity with the Act of 1918 the deduction actually allowed it as for depletion 
was only $6, 822. 02, the respondent contended that the unit rate of depletion per 
barrel for 1918 should have been based upon the original March 1, 1918, value 
oi' the reserves, plus the cost of the extension of the lease, and less only that 
portion of the actually sustained depletion which mas in fact allowed pursuant 
to the terms of the 1918 Act. The Commissioner, on the other hand, subtracted 
from the March 1, 1918, value plus the cost of the extension of the lease, the 
sustained or actual depletion, holding that the entire depletion actually sus- 
tained should be deducted from the original March 1, 1918, value, regardless 
of whether it was allowable as deductions front the gross income of the years 
1918, 1914, and 1915. The Circuit Court of Appeals decided in favor of the 
respondent. 

The parties agree that respondent is not entitled as matter of right to mal-e 
any deduction from annual income for depletion of the oil extracted and sold 
during the year. If it may take any such deduction, authority therefor must be 
found in the statute. ' It follows that the question for decision is purely one of 
statutory construction. 

It is clear that Congress intended that the lessee of an oil mell should be 
entitled to a reasonable allowance for depletion based upon cost or March 1, 
1913, value. It did not however attempt to prescribe a formula for ascertaining 
it, but expressly delegated that function to the Commissioner of Internal Reve- 
nue, who was to make rules and regulations to that end. Pursuant to this 
authoritv, regulations were made, which required the deduction of depletion 
theretofore sustained in ascertaining the capital remaining in anv year recover- 
able by depletion deductions. ' It is undisputed that the Commissioner calcu- 
lated the depletion deduction in this case in accordance with the regulations. 

The taxpayer contends, ho~ever, and the court below held, that the allow- 
ance granted was not reasonable — as the Act required it should be — because 
although it reflected the actual depletion in the year 191S, considered by itself, 
the result of the application of the regulation mill fall short of returning to the 
taxpaver its March 1, 1913, capital tax-free at the date of exhaustion of the oil 
reserve. It is said that this was the intent of Con~. ess as showa not onlv by 
the terms of the Act, but by the history of prior legislation. Hence it is clairued 
that only the depletion allowed under the Act of 1918 should be deducted in 
ascertaining the depletable capital at January 1, 191S. Thus respondent mould 
recover its entire capital tax-free. The Government contends that the depletion 
allowance provided by the regulations is reasonable. 

' C. 463, 39 Stat. , 767 — 768. Bzc. 12. (a) In the case of a corporation * + * such 
net income shall be ascertained by deduction from the gross amount of its income 
~ n s. Second. All losses actually sustained and charged off within the year and not 
compensated by insurance or otherwise, including v * s (a) in the case of oil and 
gas wells a reasonable allowance for actual reduction in flow and production to be 
ascertnincd not by the flush flow, hut by the settled production or regular f)ow; ' Btanton v. Baltic i)fining Co. (240 U. S. , 103; 60 L. Ed. . 546). 

)itnT. 203, Capital recoverable ti)rough depletion dedhctions in tbe cane of le)sce, — 
(n) In the rnse of a lessee. the capital remainiug in any year recoverable thrnugh deple- 
tion and deprecintinn deductions is (1) the value as of the basic date of the lessee's 
equity in the property plus (2) subsequent allowable capital additinns but minus (3) 
depletion and depreci, ition sustained, whether le ally allowable or not, from the basic 
date to the taxable year. 

72109' — 31 — 26 
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It is evident that the Act of 1918 did not allow enough to return the capital 

on exhaustion of the reserve. The deduction permitted by that Act fell some 

$85, 000 short oi' what was required in 1918 — 1915 for that purpose. tVas it then 

the intent of the Act of 1918 to permit a deduction from gross income for deple- 

tion which would represent not only that year's sustained depletion, but make 

up for sustained but disallowed depletion in the earlier years? The Govern- 

ment says, and we think rightly, that there is nothing in the terms of the Act to 

indicate any such purpose. The tax is an income tax for 1918, and in the 

absence of express provision to the contrary, it is not to be supposed that the 

taxpayer is authorized to deduct from that year's income, depreciation, deple- 

tion, business losses or other similar items attributable to other years. ' The 

very fact that Congress denied deductions equal to the sustained depletion in 

the earlier years negatives an intent that they should be allowed in later years, 

as if for depletion then sustained. The construction adopted by the court below 

in effect results in including in the taxable year items referable to other years, 

and is contrary to the theory of a tax for specific vears. 
The nature of the tax as one for annual periods has been repeatedly men- 

tioned in dealing with its application in various situations. " The taxable year 

1918, and that only, is involved, and deductions applicable to that year only 

should be allowed. 
The court below recognized that its decision resulted in attributing an exces- 

sive value to the reserves remaining in 1918, but thought that l7rrtted States v. 

Lttdey required it so to hold. That ca. se, however, involved the determination 

of taxable gain or loss on the sale of an oil property. To ascertain gain on a 
sale of a capital asset, there must be subtracted from the sale price a sum 

su(Tie[cut to restore the value at the date of acquisition (or March 1, 1913). " 
The remainder is income. So in the Ludey case it was held that, in order to 
ascertain the depleted cost, only the allowed depletion should. be deducted from 

the original cost. Allowed depletion rather than sustained depletion was there 
the true measure of deduction. But here the question is what allowance Con- 

gress intended should be made from the gross annual income of the operation 
of an oil well. In the one case the question is how much of. the capital has 
already been returned tax-free; in the other how much of the oil reserve re- 

mains at the beginning of a taxable year to be depleted over the period remain- 

ing until exhaustion. The court below relied on certain statements in the 
opinion in the Ludey case which were applicable in the determination of gain 
on a sale, but which do not apply in this case, for if the sale of each barrel of 
oil were a partial sale of the reserve (which it is not) to apply the rule which 
respondent seeks to deduce from the Ludey case would. increase the cost or 
1918 value of each barrel sold, in determining gain or loss in 1918, beyond its 
actual cost or 1918 value, solely bV reason of the fact that too low a cost or 
1918 value was taken for barrels sold in prior years. The decision in the Ludey 
ease has been adopted in the later statutes as affecting sales of capital assets, " 
but the provision for annual depletion allowance has remained substantially 
unchanged. " This in itself is persuasive evidence that Congress has approved 
the executive construction embodied in the regulations. ~ 

Respondent insists that the increasing liberality in the statutory provisions 
for depletion allowances in the successive Revenue Acts indicates that Congress 
never intended that the 1918 Act should be so construed or administered as to 
deprive the taxpayer of the return of his entire capital tax-free. But the 
increasing liberality was to be applicable in calculating net income for the 
successive years and we can find no evidence either in the Acts or in the regula- 
tions, of any intent to increase future depletion allowances to redress the 
inadequacy of those previously permitted. 

It follows that the judgment must be reversed. 

s As to losses, see De Loss v. Commissioner (28 F. (2d), 803); Burns v. Commissioner 
(31 F, (2d), 399). Compare Newman v. Commissioner (41 F. (2d), 743). 

'&Atumtnsn Castings Co. v. Bouteakn (282 U. S. , 92); Barnet v. Sanford L Brooks C'o. 

(282 U. S„359 [Ct. D. 277, page 363, this Bulletin]); Ealoous j)fauna Co. v. United 
States (282 U. S„375 [Ct, D. 278, page 424, this Bulletin]. ) 

u 274 U. S. , 295; 71 L. Ed. , 1054. 
ss Doyle v. ))fitckell Bros. Co. (247 U. S. , 179; 62 L. Ed. , 1054). 
"Act of 1924, ch. 234, 48 Stat. , 253, 283; Act of 1926, ch. 27, section 202(b)2, 44 Stat. , 

9, 12'; Act of 1928, ch. 852, section 111(b)2, 45 Stat. , 791, 815. 
*s Act of 1921, section 284(a) 9, 42 Stat. , 227, 256; Act of 1924, section 234(a)8, 43 

Stat. , 258, 284; Act of 1926, section 234(a)8, 44 Stat. , 9, 42; Act of 1928, section 
23(1), 45 Stat. , 791, 800. 

's United States v. Hermanos (209 U. S. , 337; 52 L. Ed. , 821); National Lead Co. v. 
United States (252 U. S, , 140; 64 L. Ed. , 496). 
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ARTICLE 281: Charges to capital and to expenses in the case 
of timber. 

REVENVE ACT OF 1918. 

Taxes on unproductive timberlands. (See Ct. D. 813, page 840. ) 

SECTION 217. — NET INCOME OF NONRESIDENT 
ALIEN INDIVIDUALS. 

ARTICLE 317: Interest. 
REVENVE ACT OF 1921. 

Interest on bank deposit credited to trustee. (See 6. C. M. &)156, 

page 166. ) 

PART III. — CORPORATIONS. 

SECTION 280. — TAX ON CORPORATIONS. 

ARTIGLE 502: Rates of tax. X — 8 — 4&)47 

Ct. D. 282 

INCOME TAX — REVENVE ACT OF 1918 — DECISION OF COVRT. 

RATES oF TAR — LEssoR RAILRCAD CCMPANY — PERIQD oF FEDERAL 
CON TROI„ 

The net income of a lessor railroad company, which had leased to 
an operating railroad company all its property, appurtenances, and 
franchises, which lease was in full effect during the period such 
properties were taken over and operated by the Director General of 
Itailroads pursuant to the Federal Control Act and an agreement 
between the Director General and the lessee, is t &rca, ble at the rates 
prescribed by subdivision (a) and not by subdivision (b) of sec- 
tion 230 of the Revenue Act of 191S. 

DISTRIcT CoURT oF THE UNITED STATEs, DIBTRIcT oF RHDDE IsLAND. 

Providence d Worccstr r Railroad Co. (the Neio Fork, Ncw Haven &I Hart- 
ford Pi, ai lroad Co. , Lessee), plaintiff, v. The Uni ted States of America. , 
de fendan t. 

Providence d Worcester Railroad Co. (the Ncw York, New Haven d Bart- 
ford Railroad Co. , Lessee), plai»&tiff, v. The United States of America, 
defendant. 

Providence &f u'o&ccstcr Railroad Co. (the New York, New Haven ck Bart- 
ford P~ailroa&t Co. , Lessee), I&laintiff, v. Prank &i. Page, Collector of 1&&te&. &&at 

Revenue, defendant. 
[December 15, 1930. ] 

OPINION. 

LEPTS, Z. : The above-named causes of action are for the refund of income 
aml profits taxes, together &vith interest. All involve substantially the same 
issues and were heard together by stipulation between the parties, trial by 
]Dry in each case being waiv&d. The cases relate to taxes paid by the plaintiff 
for the followiug years or portions thereof: 

Do&1&et No. ISS1 — 
& alendar year 191S. 

Docl&et No. 19SO — calendar vear 191&k 
Docl-et No. 19S1 — calendar year 1920. 



$280, Art. 502. ] 

The question presented is whether the rate of income tax on the income of 
the plaintiff company should be 12 per cent or 10 per cent for the calendar 
year 1918, and 10 per cent or 8 per cent for the calendar year 1919 and the 
period of January and February of 1920. All other issues raised by the plead- 
ings have been waived. The cases involve an interpretation and an analysis 
of the legal effect of certain provisions of the Revenue Act of 1918 (Act 
of February 24, 1919) considered in connection with the Federal Control 
Act of Railways of March 21, 1918, and a certain agreement dated April 
26, 1919, between the Director General of Railroads and the New York, New 
Iiaven R Hartford Railroad Co, 

The plaintiff company, a Rhode Island corporation, under date of De 
cember 17, 1892, leased all of its property, appurtenances, and franchises for 
the term of 99 years from July 1, 1892, to the New York, New Haven A Hart- 
ford Railroad Co. , which lease was in full eftect during the period repre- 
sented by the years to which these several suits relate. The following are the 
pertinent provisions of the lease so far as are involved in these suits: 

"And the lessee covenants to pay as rent hereunder on the last day of each 
of the months of September, December, March, and June, in each year during 
said term, a sum equal to two and one-half. dollars upon each share of the 
capital stock of the lessor (said capital stock amounting at the date hereof 
to $8, 500, 000), said rent to be paid to the treasurer or other designated agent 
of the lessor; and the lessee further covenants to pay the interest of all bonded 
indebtedness for the payment of which the lessor may be legally holden as the 
same shall from time to time mature, and to assume and pay all the other 
legal obligations of the lessor of every name and nature, as the same shall 
from time to time fall due, except the principal of the lessor's bonded indebt- 
edness, for which provision has been hereinbefore made, and to keep and 
perform all and singula. r the contracts now in force and binding on the lessor. 

"And the lessee further covenants to pay, during each year of said term, 
all taxes, rates, charges and assessments, ordinary and extraordinary, which 
may be lawfully imposed or assessed in any way upon the lessor or lessee with 
reference to the premises and property hereby demised, the capital stock of the 
lessor, its indebtedness, franchises and revenues or said rental; said pay- 
ments to be made to the authority or treasurer entitled by law to receive the 
same, whether Federal, State or municipal, so that the lessor shall be saved 
harmless, during the continuance of this lease from any tax, assessment or 
charge under laws or proceedings made or authorized by the United States 
or any State or municipality. " 

The provisions of the Acts of Congress which are involved are as follows: 
Federal Control A. ct (40 Stat. , 451): 
"Szc. 1. That the President, having in time of war taken over the pos- 

session, use, control, and operation (called herein Federal control) of certain 
railroads and systems of transportation (called herein carriers), is hereby 
authorized to agree with and to guarantee to any such carrier making oper- 
ating returns to the Interstate Commerce Commission, that during the period of such Federal control it shall receive as just compensation an annual sum, 
payable from time to time in reasonable installments, for each year and pro rata for any fractional year of such Federal control, not exceeding a sum equivalent as nearly as may be to its average annual railway operating income for the three years ended June 80, 1917. " 

Revenue Act of 1918 (40 Stat. , 1057): 
"Szo. 280. (a) That, in lieu of the taxes imposed by section 10 of the Reve- 

nue Act of 1916, as ameuded by the Revenue Act of 1917, and by section 4 of the Revenue Act of 1917, there shall be levied, collected, and paid for each tax- 
able year upon the net income of every corporation a tax at the following rates: "(1) For the calendar year 1918, 12 per centum of the amount of the net 
income in excess of the credits provided in section 286; and " (2) For each calendar year thereafter, 10 per centum of such excess amount. "(b) For the purposes of the Act approved March 21, 1918, entitled 'An Act to provide for the operation of transportation systems while under Federal 
control, for the just compensation of their owners, and for other purposes, ' five- 
sixths of the tax imposed by paragraph (1) of subdivision (a) and four-fifths 
of the tax imposed by paragraph (2) of subdivision (a) shall be treated as 
levied by an Act in amendment of Title I of the Revenue Act of 1917, " 
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The railroad and transportation system of . the New York, New Haven tk 
Hartford Railroad Co. was among those taken over by the Government. On the 
26th of April, 1919, Walker D. Hines, as Director General of Railroads, entered 
into an agreement, consonant with the authority vested by said section 1 of the 
Federal Control Act, with said corporation. Only certain provisions of this 
agreement are relevant to the present controversy. The more important of these 
are as follows: 

SEcTroN 1. (a) " This agreement shall not be construed as creating any right, claim, privilege, 
or benefit against either party hereto in favor of any State or any subdivision 
thereof, or of any individual or corporation other than the parties hereto. 

"(h) Wherever the property of the company is referred to in this agree- 
ment it shall be understood as including all the property described in paragraph 
(a) of section 2 hereof, whether owned by or leased to the company, and, where 
the context permits, all additions or betterments thereto or extensions thereof 
made during Federal control; and as to all such leased propertv the company 
shall have the benefit of and be subject to all the obligations and provisions of 
this agreement and shall be subject to all duties imposed by law in respect of 
such leased property. " 

Section 6 of the agreement embodies the provisions thereof relative to taxes. 
These provisions can not be adequa. tely quoted except in their entirety and this is 
not practicaL No agreement was entered into between the Director General 
and the plaintiff company and no contract is presented in the record in any way 
involving or relating to the properties of the plaintiff other than the one already 
referred to. 

The plaintiff filed a corporation income profits tax return for the calen«lar 
year 1918, showing an income and profits tax liability of $58, 280. 84, which sum 
was paid to the collector of internal revenue at Providence. A check for an 
amount equal to this tax was drawn by the "New Haven" payable to the plain- 
tiff, who in turn indorsed the check or checks, delivering them to the collector. 
Afterwards the "New Haven" was reimbursed by the Director General of 
Railroads in an amount equal to the 2 per cent normal tax of the plaintiff for 
said year. 

Subsequently an additional tax of $20, 216. 82 was assessed against the plain- 
tiff and the "New Haven, " to cover said assessment, delivered to the plaintiff 
two checks to its order, one for $19, 464. 60 and the other for $760. 82. (An 
error of $2, in the sums stipulated. ) These were in turn indorsed by the 
plaintiiT and delivered to the collector. The smaller of the two checks was 
drawn by the " New Haven " against funds of the Director General, this 
action being taken in accordance with an appropriate provision of the Trans- 
portation Act of 1920. The action of drawing against these funds, to the 
amount indicated, was subsequently ratified by the Director GeneraL 

The assessment and. payment of the taxes for 1919 and the first two months 
of 1920 was handled and carried out in manner similar to that for 1918. 

As a result of these several assessments and payments the plaintiff's taxes 
were computed at the rate of 12 per cent on the income for 1918, and 10 per 
cent on the income for 1919 and the first two months of 1920, the amount of 
the income being determined by including therein as income for each period 
amounts equal to the sums paid. by the "New Haven" to cover the taxes 
assessed. In other words, the taxes assessed and paid to the Government, 
funds for the payment of which were provided by the "New Haven" in accord- 
ance with the terms of the lease, were treated as a part of the taxable income 
of the plaintiff company. There appears to be no dispute that this method 
of arriving at the amount of taxable income was proper, and in accord with 
the determination of the Supreme Court in the case of Uuite«l States v. Boston 
«I: 3fattte Rallroatl (279 U. S. , 782 [Ct. D. 78, C. B. VIII — 2, 816]). 

The question now presented is whether the plaintiff companv, as the lessor 
of railroad properties which were leased to and operated by the "New Haven, " 
is entitled to recover back the additional 2 per cent upon its income which was 
not paid during the period of Federal control by the operating railroads whose 
facilities had been taken over, 

In the case of the Appeal of the Pew Yorh, Ontario «5 IYestern, Bnilron«l 
Oo. (1 B. T. A. , 1172), the united States Board of Tax Appeals reco~ized that 
carrier corporations, svhose facilities had been taken over and having a con- 
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tract with the Director General, were relieved under sections 1 and 12 of 
the Federal Control Act and the provisions of section 6 of the standard con- 

tract, from paying the 2 per cent normal tax. And in the case of Wegterm 

Maryland Itatlteay Go. v. Gorruratsstomer (12 B. T. A, 889), the Board of Tax 
A. ppeals extended the same rule as to the 2 per cent normal tax to carrier 
corporations whose property had been taken over under Federal control, but 
with whom the sta, ndard contract had not been entered into. 

There appears to have been no case heretofore passed upon by any court 
where the corporation, making claim to the benefit of such exemption, had 
leased to an operating company all of its facilities under a long-term lease, 
the properties so leased having been taken over under Federal control from 
the lessee. The Commissioner of Internal Revenue, however, has refused to 
apply the lower rates in 5xing the assessments upon such lessor railroad 
corporations. 

The problem stated in another way is: Can the owner of a reversion in the 
physical properties of a railroad claim the benefit of this exemption as can 
an operating companyt 

At the outset, we 5nd that the Director General at no time entered into a 
contract with the Providence k Worcester Railroad Co, It is doubtful, however, 
if the absence of such a contract would preclude the present claim if it ap- 
peared from the enactments of Congress that it was the intention that such 
lessor corporations should benefit thereunder. In this respect the decision of 
the Board of Tax Appeals in the case of the Western Maryland Railway Co. , 
supra, seems justiQed. 

It was not the intention of Congress to leave it to the Director General to 
discriminate between carriers whose properties were taken over, by entering 
into or declining to enter into the standard form of contract directly with the 
carrier. 

The real obstacle in the way of plaintift"s claim is the difliculty of bringing 
the plaintiff, as a lessor and as the owner of a reversion, either within the literal 
or common-sense interpretation of the statutes involved. Section 1 of the Fed- 
eral Control Act is explicit in respect to those with whom the President is 
authorized to agree. From that, one would deduce that those with whom agree- 
ments are authorized are the parties intended to come within the scope of the 
legislation. This section refers to carriers making operating returns to the 
Interstate Commerce Commission. It t'mes the maximum compensation which 
ma. y be paid to such carrier by limiting it upon a 3-year average of its "annual 
railway operattng income. " Throughout the Act both clarity of expression and 
emphasis of repetition makes clear that the legislation was intended to apply 
to operating carriers only. 

The reports of the Senate Committee and of the House Committee on Inter- 
state and Foreign Commerce in respect to the legislation then pending before 
those bodies are ctonsistent with this view. The statute seems to present no 
ambiguities, however, which either necessitate or justify turning to such re- 
ports for guidance in interpretation. 

The claimant lays considerable emphasis upon the argument that Congress 
intended the release from the liability for the 2 per cent tax to apply to all 
railroad corporations ~hose properties were in fact taken over and asserts 
that the properties of the claimant were so taken. The weakness of this argu- 
ment appears to lie in a misapprehension of what the plaintiff corporation 
in fact owned during the period of Federal control and what it was that the 
Government took over. The company's railroad properties had been leased for 
a period of 99 years to the "New Haven" and in substitution therefor the 
company held only its right of reversion with which it had not parted, to- 
gether with its rights under the lease. These property rights were not 
disturbed or taken over. 

The ownershiP of ProPerty, when one speaks of complete ownership, has been 
likened to a bundle of straws, each straw representing a different right, and all 
together constituting full or complete ownership. There is the right to sell; the 
right to possess; the right to use; and various other rights incident to owner- 
ship. The plaintiff, after leasing its properties, had for 99 years parted with 
its right to use; parted with its right to possess; parted with its right to sell, 
except subject to the leasehold estate in the "New Haven. " The plaintiff was 
left undisturbed in full enjoyment of that which constituted its property. 

It is urged by the plaintiff that to deny the lower rate of tax to the lessor 
company defeats in part the payment of just compensation to the lessee. It is 
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ul'ged also that the Director General in assuming the payment of or releasing 
the "New Haven" from the secondary obligation of bearing the 2 per cent 
normal tax paid by the plaintitY, releases also the lessor company from the 
primary obligation. 

Both of these arguments arise from a failure to call things bv their right 
names. It is not for us to comment upon the elastic rental provisions of the 
lease entered into by the "New Haven. " It is unescapable, however, that the 
variable sums paid by the lessee to the lessor are not in part rentals and in 
part taxes. These sums paid in toto are paid as rentals. (Uttited States V. 
Boston cf lU'atae RaiLroad, supra. ) 

If. , as urged by the plaintiff, the lessee company is unable to get full re- 
payment from the Director General for sums paid to the lessor to cover its 
increased taxes on income resulting from the 2 per cent normal tax, and that the 
lessee's compensation is to that extent less than intended by the enactment of 
Congress and its right to just compensation, the forum to present that claim 
is not within the present case. If it has merit, it is to be considered in a 
direct, not a collateral, hearing. Nor, as I understand the situation, did the 
Director General in any sense release the "New Haven" from a secondary 
liability by paying to, or allowing, it sums or credits suflicient to pay the 
plaintifi an additional re~tal because of its normal tax. That course, on the 
part of the Director General, was the payment merely of part of the compensa- 
tion to which the "New Haven" was entitled under the law and analogous only 
to what the law would have treated as a rental had it been paid under a 
lease, rather than pursuant to a statute in compensation for a governmental 
taking. 

Judgment in each of the foregoing cases may be entered for the defendant. 

SECTION 231. — CONDITIONAL AND OTHER 
EXEMPTIONS OF CORPORATIONS. 

ARTIULE 520: Social clubs. 

REVENUE ACT OF 1921 AND PRIOR REVENUE ACTS. 

Distribution of club's funds to holders of participating certif- 
icate. (See I. . T. 2557, page 149. ) 

SECTION 234. — DKDU CTIONS ALLOWED 
CORPORATIONS. 

ARTIGLE 561: Allowable deductions. X-11-4979 
Ct. D. 297 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. DEDUCTION — BUSINESS EXPENSES — FINES, COSTS, AND COUNSEL 

FEEs — CoNvIOTIGN FQR PRIcE FIZING. 

Amounts paid by a taxpayer, engaged in dealing in and selling build- 
ing material to contractors and builders, when coIIvicted of price fixing 
in violation of a statute and counsel fees paid for its defense are not 
deductible as ordinary and necessary business expenses nudge r section 
284(a)1 of the Revenue Act of 1021. Neither are the amounts deduct- 
ible from gross income as a loss under paragraph 4 of that subdivision. 

2. DEOIsroN AFFIRMEn. 

The decision of the Board of Tax Appeals (18 B. T. A. , 101) 
aQirmed. 
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UNITED STATE8 CIRcUIT COURT oF APPEALs FoR THE SEcoND CIRcUIT. 

Burroughs Building Jfaterial Co. v. Gommissioner of Internal Rerenue. 

Appeal from the United States Board of Tax Appeals. 

Before MANToN, AUGUSTUs N. HAND, and C~AsE, Circuit Judges. 

[January 5, 1931. ] 
OPINION. 

Petition by Burroughs Building Material Co. to review an order of the United 
States Board oi' Tax Appeals determining that there was a deficiency of $3, 591, 24 
in the income tax of petitioner for the year 1921. Order afiirmed. 

AUGUETUS N. IIAND, Circuit Judge: The pet'itioner is a New York corporation 
which was engaged in dealing in and selling masons' building material to con- 
tractors and builders during the year 1921. It entered into an agreement with 
other dealers to fix the prices at which building materials were to be sold to 
contractors and builders. For participation in this price-fixing agreement the 
petitioner, on February 9, 1921, was indicted for violation of section 841 of the 
General Business Law of New York, pleaded guilty to the indictment and paid 
a fine of $2, 500 imposed by the Supreme Court of New York. The president of 
the corporation, because of participation in the price-fixing agreement, was also 
indicted for violation of section 580 of the Penal Law of New York, pleaded 
guilty and suffered imposition of a fine of $450 and $60 costs, which the corpora- 
tion paid on his behalf. The corporation also paid $4, 500 to a law firm em- 
ployed to conduct the defense of itself and its president as counsel fees. In its 
return for income and profits taxes for the year 1921 the corporation claimed 
deduction of the foregoing sums, aggregating $7, 510, as " ordinary and necessary 
expenses paid during the taxable year in carrying on * e e business. " 
These deductions were disallowed by the Commissioner, who accordingly de- 
termined a tax deficiency of $8, 591. 26. The taxpayer thereupon sought a rede- 
termination of tho deficiency by the Board of Tax Appeals. The Board sus- 
tained the Commissioner, and from its order the present appeal has been taken. 

The provisions of the tax law involved are contained in chapter 136 of the 
Revenue Act of 1921 and are the following: " SEc. 234. (a) That in computing the net income of a corporation subject to 
the tax imposed by section 230 there shall be allowed as deductions: "(1) All the ordinary and necessary expenses paid or incurred during the 
taxable year in carrying on any trade or business, 

The immediate question is whether fines and costs paid by the taxpayer when convicted of price fixing in violation of a statute, and counsel fees paid for its defense, should be regarded as "ordinary and necessary expenses" 
paid "in carrying on " * * business. " 

When the question of the right of a taxpayer to deduct somewhat similar items under the British income tax acts was asserted before the court of appeal in Inland Revenue Commissioners v. von Glehn (1920) (2 K. B. , 558), Scrutton, L. J. , said (p. 571): 
it seems to me that the obvious answer is 'Of course he can not. ' But e e * when one comes to state the reasons why that obvious answer should be given perhaps it is not so easy as saving 'Of course he can tt 

An attempt to lay down general rules as to what expenses may be allowed in calculating an income tax certainly abounds in difficulties. In inland Revenue Commtissioners v. von Glehn, supra, penalties and costs of court im- 
posed for an innocent violation of customs laws were held not to constitute "loss "' * * connected with or arising out of "' * * trade, " or "ex- 
penses * * * for the purposes of such trade" within the meaning of the British income tax acts. While the deductions permissible under the British acts were provided for in terms different from those in our own statutes, the courts in both countries have frequently based their conclusions as to deducti- 
bility upon the closeness of the relation of the expense to the normal conduct of the business. Thus Warrington, L, J, , remarked in Inland Revenue Commis- 
sioners v, von Glehn, supra: 
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it can not be said that this disbursement was made in any way for the purpose of the trade or for the purpose of earning the profits of the 
trade. It was made, * * * because the individuals who were conduct- 
ing the trade had * * ~ been guilty of an infraction of the lav. " 

(See also Inland Revenue Commissioners v. Warnes d Co. (1919), 2 E. B. , 444; Ward c6 Co. v. Commissioners (1928), A. C. , 145. ) The Supreme Court in 
Eor»hauser v. United States (276 U. S. , 145 [T. D. 4222, C. B. VII — 2, 267]), 
when allowing the deduction of attorneys' fees paid in a suit for an accounting 
which a taxpayer successfully defended, said that where a suit against a 
taxpayer "is directly connected with, or, s * * proximately resulted from, 
his business, the ezpense incurred is a business expense within the meaning of 
section 214(a), subdivision (1), of the Act. " 

Justice Sutherland in his opinion cited with approval rulings of. the Depart- 
ment allowing as deductions legal expenses incurred by a doctor in defending 
an action for malpractice, legal expenses incurred in defending an action for 
damages by a tenant while at work on the taxpayer's farm, and legal ezpenses 
in defending a suit for alleged patent infringement. 

There are other decisions where expenses seem to have been disallowed 
because the courts thought it was against public policy to reco~e them in 
any way beneficial to the taxpayer. Thus in Great Northern Rg. Co. v. Com- 
missioner (40 Fed. (2d), 872), where the question arose whether penalties 
paid by a railroad for violation of Federal Safety Appliance Acts, Hours of 
Service Act, 28-Hour Live Stock Act and Customs Regulations might be de- 
ducted as business expenses, the Court of Appeals of the Eighth Circuit dis- 
allowed them, saying (at page 378): 

that they arose entirely from unlawful operation, prohibited spe- 
cifically by statute or regulations. It can not be that Congress intended the 
carrier should have any advantage, directly or indirectly, or any reduction, 
directly or indirectly, of these penalties. " 

So in People ea rel. Xonigsu&aid v. WendeO (198 App. Div. , 956), a loss of 
$5, 000 incurred in horse racing was disallowed because the transaction was 
against public policy. The decision was aifirmed by the Court of Appeals in 
238 N. Y. , 618. 

It might have been said in Great Northern Rg. Co. v. Commissioner, supra, 
that fines for violations of regulations such as were there imposed are not in- 
frequent, are inevitable in any large railroad system and for that reason may 
reasonably be allowed as "ordinary and necessary" expenses of the business. 
It is not easy to distinguish such fines from expenditures incurred in connec- 
tion with actions to recover for negligence or because of patent infringements, 
unless one draws an arbitrary line between criminal and civil actions even 
where the criminal actions relate to matters involving no moral turpitude. 
Undoubtedly expenditures which are iu themselves immoral, such as for bribery 
of public oificials to secure protection of an unlawful business, would not have 
to be allowed in order consistently to justify a deduction of fines paid for 
violations of law involving no moral turpitude and practically inevitable. (See 
United States v. Sullis&an, 274 U. S. , at page 264 [T. D. 4028, C. B. VI — 2, 177]. ) 

In spite of some inconsistencies in reasordng, two things seem to have been 
generally held by the courts: 

1. Profits derived from an unlawful business are subject to taxation. (United 
States v. Sulli va», 274 U. S. , 259; United States v. Fuginovleh, 256 U. S. , 450; 
Stet»berg v. U»ited States, 14 Fed. (2d), 564; Qadi»lster of Pt»ance v. S&nith 
(1927), A. C. 193. ) 

2. Fines imposed for violations of law have been held not deductible as 
expenses of a business, either on the ground that they were avoidable and 
therefore had no necessary connection with it, or because, on grounds of public 
policy, they ou ht not to receive any sanction. (Great Xo&. thc»& Rg. Co. r. 
Commissioner, 40 Fed. (2d), 372; I»la»d Revenue Commissioners v. von Glehn 
(1920), 2 E. B„553; Inla»d Revenue Commissioners v. Wa»&es cb Co. (1919), 
2 E. B. , 444. ) 

The difficulty of making prozimate relation of the expenses to a business 
the test of deductibility is often very considerable. Likewise it is in many 
c:&ies hard to see why a distinction should be drawn between expenditures aris- 
iug from the violation of a criminal statute and ezpenditures occasioned by 
the breach of a civil obligation. But whatever reasoning be adopted, it is a 
fact that both in this country and England fines have not been allowed as busi- 
ness expenses even when they were due either to incidents of the business 
almost inevitable or to innocent mistakes. (Great Northern Rg. Co. v. Co»&- 
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nw'ssioner, 40 Fed. (2d), 372, and Inland Itenenae Commissioners v. con Glehn, 
supra, ) Certainly the violations of law in the last two cases involved no 
greater moral obliquity than the price-fixing agreement for which the fines were 
imposed here. 

In the circumstances we are inclined to follow the decisions referred to and 
to hold that the fines and costs can not be allowed as deductible expenses. 
If the fines and costs can not be deducted, the legal expenses incurred in liti- 
gating the question whether the taxpayer violated the law and whether fines 
should be imposed should naturally fall with the fines themselves. 

But it may be said that under our statute the items must be "ordinary and 
necessary expenses paid * * * in carrying on e e * business, " and that 
the expenses here are in no event such. 

The record does not show that prosecutions and fines for violations of the 
New York anti-trust act and attorneys' fees paid in connection with the 
prosecutions were "ordinary and necessary" incidents of the taxpayer's busi- 
ness. Only such expenses may be deducted. It may be argued that they were 
natural results of such a course of conduct as was pursued and that to say 
that they were not "ordinary and. necessary" assumes that the business was 
not done under an unlawful price-fixing agreement, as it in fact was. The 
disallowance may properly rest on a refusal to sanction expenditures of such 
a character as we have here on grounds of public policy. 

It may be contended that the items in question, even though not deductible 
as "ordinary and necessary" expenses, should be allowed the taxpayer as a 
"loss. " Such a contention was disposed of adversely in Kornhaaser v. United 
States (276 U. S. , at page 152), which seems to be conclusive on the point. 

The order is atfirmed. 

ARTlor. z 561: Allowable deductions. X-15-5017 
Ct. D. 814 

INCOME TAX — REVENITE ACT OF 1918 — DECISION OF SUPREME COURT. 

DEDUOTION — CRSOLEsoENUE oF BUILDINGs DUE To PRoiHIRITIDN. 
Section 234(a)7 of the Revenue Act of 1918 authorizes a deduc- 

tion for obsolescence of buildings due to prohibition. The findings 
of fact showing that the imminence of prohibition became known 
in January, 1918, and that it took effect in January, 1920, such a 
deduction is allowable in the years 1918 and 1919. 

SUPREME CGURT OF THE UNITED STATEs. 

7; Iwevoers Garabrlnus Brotoery Co. , petithmer, v. Charles W. Anderson, Indi- 
mdually and as Colleotor of Internal Reeenue of the United States. 

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[February 24, 1931. ] 
OPINION. 

Mr. Justice BUTLER delivered the opinion of the court. 
Petitioner sued respondent in the District Court for the Southern District 

of New York and obtained judgment for $22, 091. 01 on account of income and 
profits taxes for 1918 and 1919 erroneously exacted. The circuit court of 
appeals reversed; and, as the right of petitioner to recover $4, 128. 85 was not 
contested, ordered that it have judgment for that amount. (42 F. (2d), 216. ) 
This court granted petitioner's application for a writ of certiorari, limited to 
the question whether petitioner is entitled under section 234(a) 7 of the 
Revenue Act of 1918 to any deduction for obsolescence of its tangible property 
in such years. (282 U. S. , 823. ) 

Revenue Act of 1918 (ch. 18, 40 Stat. , 1077, 1078) provides: 
"SEO. 234. (a) That in computing the net income of a corporation 

there shall be allowed as deductions * * e (7) A reasonable allowance 
for the exhaustion, wear and tear of property used in the trade or business, 
including a reasonable allowance for obsolescence 
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A jtlry having been waived in writing, the case was tried by the court 
without a jury. The court found: 

Piaintiif, from 1879 until pctober 29, 1919, was engaged at New York City in 
the business of manufacturing and selling beers, ales and porter and for that 
purpose erected and installed suitable buildings and equipment. Ianuary 81, 
1918, it had become common knowledge and was known to plaintiff that pro- 
hibition would become effective and that as a result plaintiff and others en- 
gaged in that business would suffer obsolescence in the value of their capital 
assets. Prohibition did become effective January 16, 1920. As found by the 
Commissioner of Internal Revenue, the depreciated cost of plaintiff's buildings 
as of that date was $158, 962. 18. The buildings were constructed especially for 
the purposes of such manufacture and were not commercially adaptable for 
any other use. They had no salvage value. As a result of prohibition and 
beginning January 81, 1918, and ending January 16, 1920, plaintift suffered 
obsolescence of such buildings equal to such depreciated cost which should 
be ratably apportioned over that period. After making provision for allow- 
ances for such obsolescence, plaintiff had no net income for 1918 or 1919. 

And at defendant's request the court found: With the advent of prohibition 
it became illegal to manufacture beers, ales and porter having an alcoholic con- 
tent in excess of one-half of 1 per cent. Accordingly such manufacture was 
discontinued by the plaintiff when the prohibitory law became effective. Sub- 
sequently plaintiff to a small extent continued the manufacture of beers, ales 
and porter having an alcoholic content not in excess of one-half of 1 per cent, 
and it still continues to manufacture such beverages to a small extent. 

The sole question for decision is whether, in calculating its taxes for 1918 
and 1919, plaintiff was entitled to any allo~ance for obsolescence of its build- 
ings resulting from the imminence and taking effect of the prohibitory laws. 

The language of section 284(a)7 is broad enough to include all obsolescence 
from whatever cause. But the Government maintains that Congress did not 
intend to provide compensation in any form for losses caused by prohibition 
legislatiou, and that consequently there can be no decluction for obsolescence 
here even upon the facts found by the district court. It relies on Clark v. 
1Iaberle Breu&ing Co. (280 U. S. , 8S4) and Renziekausen v. Lueas (2SO U. S. , 
887) . 

The case at bar was decided in the district court before our decision in the 
Haberle case and on the authority of that decision the circuit court of appeals 
held plaintiff not entitled to any allowance for obsolescence of its buildings. 
But the sole question presented to us in that case was whether a brev ing 
company making its tax return for 1919 under the Act now before us and 
whose business would be destroyed by the takin, effect of prohibition was en- 
titled to deduct anything on account of exhaustion or obsolescence of its good 
will. The court said (page 886): "We shall not follow counsel into the 
succession of regulations or the variations in the law before the date of the 
Act that we have to construe. In our opinion the words now use&1 can not be 
extendecl to cover the loss in this case and it is needless to speculate as to 
what other cases it might inclucle. " When regard is had to the issue between 
tho parties and the point decided, it is clear that there is nothing in our 
construction of the statute or in the reasons adducecl to support the con- 
clusion reached, that is clecisive of the question now under consideration, or 
that suggests that, in respect of allowances for obsolescence of tangible 
property, the statute does not apply to brewers and their buildings just as it 
does to others and their tangible property. Indeed the language used definitely 
limits the opinion to obsolescence of good will. 

In Renziehausen v. Lucae the taxpayer vvas a distiller. His claim for 
obsolescence of good will, under section 214(a)8 applicable to individuals and 
in the same words as section 284(a)7, was denied on the authority of the 
FIaberle case. II&. also claimed allowances for obsolescence resulting from 
prohibition to his plant, equipment and bonded warehouses. T'hat claim was 
denied by the Commissioner but it was allowed by the Board of Tax Ap- 
peals (8 B. T. A. , 87), and that decision was affirmed in the circuit court of 
appeals. (81 F. (2d), 675. ) The taxpayer insisted here that the allowance for 
obsolescence of his warehouses was inadequate. The Government opposed the 
in& rease but did not challenge either the propriety of an allowance or the 
amount fixed below. Dealin' &vith the case on the assumption that the statute 
alrplied to obsol& sconce clue to prohibition just as it does to that resultin 
from other causes, we held that the taxpaver had "no reason to complain of 
the allowance for obsolescenc& of the &varehouses. " That case makes against 
rather than for the Government's present contention. 
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The tangible property by which a business is carried on is plainly dis- 

tinguishable from the element of good will inhering therein. The cost of 
plant depreciation, i. e. , exhaustion, wear, tear and obsolescence, is a part of 
operating expenses necessary to carry on a manufacturing business. The gain 

or loss in any year can not be rightly ascertained without taking into 
account the amount of such cost that is justly attributable to that. period 
of time. 

The history of section 234(a) 7 discloses a legislative purpose that the 
amount reasonably attributable to each year on account of obsolescence of 
tangible property used in the taxpayer's business is to be taken into account 
in ascertaining his taxable income. The excise tax Act ot 1909 permitted 
the deduction of "a reasonable allowance for depreciation of property, if 
any. " Regulations of the Treasury Department construed the provisions 
to mean the loss in value "that arises from exhaustion, wear and tear, or 
obsolescence out of the uses to which the property is put. " The Revenue 
Act of IM9 provided for a "reasonable allowance for depreciation by use, 
wear and tear of property if any. " The regulations provided for a deduction 
for depreciation in the value of the property "that arises from exhaustion, 
wear and tear, or obsolescence out of the uses to which the property is put. " 
The Revenue Act of 1916 dropped the word depreciation and permitted "a 
reasonable allowance for the exhaustion, wear and tear of property arising 
out of its use or employment in the business or trade. " Under that pro- 
vision no deduction on account of obsolescence was allowed except for the 
"withdrawal from use of the obsolete property. " The House draft of the 
Act of 1918 provided for an allowance for exhaustion, wear and tear. It 
did not expressly refer to depreciation or obsolescence. The Senate amended 

by substituting " depreciation " for " exhaustion, wear and. tear. " In con- 
ference that word was taken out and. the provision was made to read as it 
now stands, "a reasonable allowance for the exhaustion, wear and tear of 
property used. in the trade or business, including a reasonable allowance for 
obsolescence. " 

None of the Acts made any classification based on the causes from which 
obsolescence results. And, as the sole purpose is to arrive at the net income 
subject to taxation, it is clear that such a discrimination could not reason- 
ably or justly be made. Section 234(a)7 and other provisions of the same 
substance have been generally, if not uniformly, held to apply to obsolescence 
of tangible property, whatever its cause, where the amount fairly attributable 
to the tax year has been shown. There is nothing in the language of the 
statute or the circumstances of its enactment to suggest that Congress intended 
that the taxable incomes of brewers should not be arrived at according to 
the rules that govern taxable incomes of others. 

The Government also insists that in any event there was no obsolescence 
in plaintift's buildings in 1M8 or 1919 because, from its very nature, obsoles- 
cence begins only when there is a reasonable certainty that the propertY w91 
become obsolete. 

The statute contemplates, annual allowance for obsolescence just as it does 
for exhaustion, wear and tear. That is necessary in order to determine true 
gain or loss, because postponement of deductions to cover obsolescence until 
the property involved became obsolete would distort annual income. It is well 
understood. that exhaustion, wear, tear, or obsolescence can not be accurately 
measured as it progresses, and undoubtedly it was for that reason that the 
statute authorized "reasonable" allowances to cover them in order equably to 
spread that element of operating expenses through the years. The 5ndings 
of fact show that the imminence of prohibition became known in January of 
1918 and that it took effect in January of 1920. The court found that, although 
they were subsequently used to a small extent in the manufacture of non- 
intoxicating beverages, plaintift's buildings had no salvage value when prohi. 
bition took effect. Undoubtedly it was obvious from the beginning of that 
period that buildings not commercially adaptable to any use other than brewing 
intoxicating liquor would suffer obsolescence because of the destruction of that 
business. 

Under the order granting the writ there is before us no question as to the 
propriety of the amount of the allowance or its allocation between the tax 
years in question. 

Judgment of the circuit court of appeals reversed. 
Judgment of the district court af5rmed. 

Mr. Justice SroNE concurs in the result, 



403 

AzTicz. E 561: Allowable deductions. 

[fj234, Art. 561. 

X-15-5018 
Ct. D. 815 

INCOXIE TAX — REVENUE ACT OF 1918 — DECISION OF SUPREME COURT. 

1. DEDvcTIDN — OBsoLEscENcE oF TANGIBLE AssErs DCE To PBOHI- 
BITION. 

Section 284(a)7 of the Revenue Act of 1918 authorizes a deduc- 
tion for obsolescence of tangible assets due to prohibition. 

2. SAINTE — PBGPEETY' CONTINUED IN USE — PBOGF. 

A deduction for obsolescence of tangible property due to prohibi- 
tion is allowable although subsequent to the advent of prohibition 
a part of such property was continued in use in the manut'acture of 
nonintoxicating beverages. There is no hard and fast rule that a 
taxpayer must show that his property will be scrapped or cease 
to be used or useful for any purpose before any allowance may be 
made for obsolescence; a reasonable approximation of the amount 
that fairly may be included in the accounts of any year is all that 
is required. 

SUPBEME COI, RT GF THE UNITED STATES. No. 61. — OcroBEB TErM, 1980. 

David Burnet, Commissioner of Internal Revenue, petitioner, v. Niapara Falls 
Bre&einfl Co. and Paul A. Sct&oellkopf, Ch, aries E. Ifaeberle, et al. , etc. 

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[February 24, 1981. ] 

hir. Justice BUTLEB delivcre&1 the opinion of the court. 
In making its tax returns for 1918 and 1919 the brewing company, because 

of approaching prohibition, made deductions for obsolescence of its buildings, 
machinery and equipment. The Commissioner disallowed the deductions on 
the ground that after prohibition the taxpayer continued to use his property 
to make and sell near beer and otlier nonintoxicating beverages. The Board 
of Tax Appeals sustained the Commissioner. (18 B. T. A. , 1040. ) The circuit 
court of appeals reversed. (88 I&'. (2d), 217. ) 

The pertinent words of the statute, Revenue Act of 1918, section 284(a)7, 
are: "A reasonable allowance for the exhaustion, ivear and tear of property 
used in the trade or business, including a reasonable allowance for obsoles- 
cence. " 

The Government contends that this statute did not authorize a de&luction 

for obsolescence of tangible property resulting from the imminence of prohibi- 
tion. But in the Gainbrinus case just decided. [see Ct. D. 614, on pa e 400, this 
Bulletin] we hold the contrary. 

The Government also maintains that on the facts of this ease no allowance 
for obsolescence should be made. 

We take judicial notice of the following: Prior to the submission of the 
eighteenth amendment in 1917, more than 80 States had enacted prohibitory 
laivs. A. war measure, effective August 10, 1917, required the rec'uction of tl o 

alcoliolic content of beer. The proposed amendmcnt was ratified by 12 States 
in the first six months of 1918 and by 8 more before the expiration of tli, it 
year; 21 States ratified in the early part of January, 1919, and in that mon&8 

the amendment became a part of the Constitution and took effect one year 
later, January 16, 1020. 

There is no controversy as to the facts found liy the Board of Tax Appeal, . 
Thc brciving company from 1902 until October, 1cJ19, vvas enga ed in nml iu, 

and selling beer. Ifs sales from 1912 to 1917 inclusive ran ed from 80, 681 ' i 

37, 176 barrels pcr ye:ir. Due to war-time prohibition, its sales fell off in 10'. ': 

to gf&. 2C)4 barrels, about 19 per cent less than the sales of the preccdin I ear. 
and in 1010 to 17, 828 barrels, about 40 per cent less than iu 1918. 

At the encl of 19i7 the delireciated cost, aud:ictual value, of the companv'i 

lan&1, buildings and equipment was &'477. 054. 60. After cleductin. the alloiv- 

ances in 1918 and in 1&810 for, exhaiistion, wear and tear ot its plant an&i for 

oils«l& s« ii& c of l)rolicrty used, for nial-in„'" beet', the book v:ilile of iu& l& property 

vv;is reduced to $279, 117. 08. But due to prohibition laws its actual value at 
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the end of 1919 was only 590, 475. That is $188, 642. 08 less than the book value 
at'ter such deductions. 

Its building, machinery and equipment were designed. and, constructed for 
the brewing and selling of beer and were not available or readily adaptable to 
other uses. The buildings were damp, the floor levels uneven; there were few 
openings for light and no elevators, and the property was located in a manu- 
facturing zone. Much of the machinery could not be removed without dis- 
mantling or tearing out the walls of the building and some of it could not 
be removed except by tearing out the side of the building. The company's 
o%cers considered selling or converting its buildings and machinery into a 
plant for a dairy, cold storage, ice cream manufacturing, dry storage, ice 
manufacture, fruit storage, semicold storage, machine shop, or chemical plant. 
They could And no use for the property except for the purpose of making near 
beer and other soft drinks. 

In 1917 the company began to manufacture near beer and for that purpose 
used the machinery aud processes employed in the making of beer. An addi- 
tional process for dealcoholizing was necessary. It sold 16 barrels in that year, 
827 in 1918, 8 in 1919, 7, 921 in 1920, and 2, 852 in 1921. 

In 1918 it began the manufacture of other soft drinks by use of machinery 
not here involved. In October, 1919, because of prohibition, the company 
discontinued. the making of beer. It abandoned the lower Door of one of its 
buildings which had been devoted to storing and aging beer. That process 
is not involved in making near beer. Thereafter a part of another building 
with the equipment therein which had been used three or four times a week 
ia making and bottling beer was used only once in about two weeks in making 
near beer. Apparently the rest of the property was used in connection with 
the making of such near beer and other soft drinks as were made by the 
company prior to its going out of business. 

The company could not operate at a proQt after prohibition and the corpora- 
tion was voluntarily dissolved in December of 1921. Its affairs were admin- 
istered by its former directors acting as trustees. In January, 1922, they 
leased all the property, including equipment that had been added for the making 
of soft drinks, for a term of three months with privilege of renewal by the 
lessee. The lease was still in effect at the time of the hearing before the 
Board in 1927. The rent was at tne rate of $5, 000 per year plus taxes, insur- 
ance and repairs. 

The difference between the depreciated. cost (found to be actual value) 
December 81, 1917, and the value of the property in 1918 and. 1919 was due 
to the imminence and incidence of war-time and permanent prohibition. 
There was no material change in the value of land and buildings in the 
vicinity used for purposes other than brewing. In December, 1921, the com- 
pany sold certain of its land, free from buildings, for $20, 000. Up to the time 
of the hearing the highest ofter for the remaining property that the company 
was able to secure was $85, 000. 

The Government argues that obsolescence is the state of becoming obsolete, 
that property is obsolete when it is no longer useful for the purpose for 
which it was acquired and can not be used for any other purpose and that 
obsolescence begins only when there is a reasonable certainty that the property 
will become obsolete. And further, that there is no ending that at any time 
during the ta~able years in question it became apparent that the property 
would become obsolete and. that no inference to that eiTect can properly be 
drawn from the facts found. 

Iu the solution of the problem here presented, no general or comprehensive 
definition of "obsolescence" is necessary. The word is much used and its 
meaning depends upon and varies with the connections in which it is em- 

ploved. It has been said to be "the condition or process by which units gradu- 
ally cease to be useful or profitable as a part of the property, on account of 
changed conditions. "' Obsolescence is not necessarily conQned to particular 
elements or parts of a plant; the whole may become obsolete. Obsolescence 
may arise as the result of laws regulating or forbidding the particular use of 
the property as well as from changes in the art, the shifting of business cen- 
ters, loss of trade, inadequacy or other causes. 

We are here concerned with the meaning of obsolescence as used in the above- 
quoted clause of the taxing Act. Clearly the statute contemplates that, where 
warranted by the facts, the taxpayer shall have the benefit of, and in making 

a Transactions, Am. Soc. C. E, , volume 81, pare 1M7. 
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his return may deduct in each year, a reasonable allowance to cover obso- 
lescence of the tangible property. And that is in accord with sound principles 
of accounting . (Cf. Kansas City Ro. Ry. v. United States, 281 U. S. , 423, 451; 
pacific Gas Go. v. San, Francisco, 265 U. S. , 403, 415. ) The provision is general 
and applied alike to all taxpayers; its purpose is to guide the ascertaininent of 
taxable income in each year. It is a familiar rule that tax laws are to be 
liberally construed in favor of taxpayers. (Pare(ers Doaa Co. v. Mfiraesota, 
280 U. S. , 204, 212; Bowers v. Neto Yorlc if. Albany Co„278 U. S. , 346, 850 [T. D. 
4009, C. B. VI — 1, 268]; Ur(ited States v. Merriam, 263 U. S. , 179, 188 [T. D. 
3535, C. B. II-2, 87]; Htswab v. Doyle, 258 U. S. , 529, 536 [T. D. 3839, C. B. 
I — 2, 312]; Eidman v. Martinez, 184 U. S. , 578, 588. ) It would be unreasonable and violate that canon of construction to put 
upon the taxpayer the burden of proving to a reasonable certainty the existence 
and amount of obsolescence. Such weight of evidence as would reasonably 
support a verdict for a plaintiiT in an ordinary' action for the recovery of money 
fa. irly may be deemed sufiicient. Neither the cost of obsolescence nor of accru- 
ing exhaustion, wear and tear that is properly chargeable in any period of time 
can be measured accurately. A reasonable approximation of the ainount that 
fairly may be included in the accounts of nny year is all that is required. In 
determining the proper deduction for obsolescence there is to be tal-en into 
consideration the amount probablv recoverable, at the end of its service, by 
putting the property to another use or by selling it as scrap or otherwise. There 
is no hard and fast rule, as suggested by the Government, that a taxpayer must 
show that his property will be scrapped or cease to be used or useful for any 
purpose, before anv allowance may be made for obsolescence. 

There is no claim that, if allowable at all, the amounts deducted were exces- 
sive or that they were not properly allocated as between the two years in ques- 
tion. The rapid advance toward prohibition prior to and in 1917 was sufficient 
to warn one engaged in brewing beer that his business would probably be 
brought to an end at an early date. In January, 1919, before the tax return 
for 1918 was due, prohibition was established to take eftect one year later. 
The facts found show that in the early part of 1918 the company was abundantly 
justified in concluding that upon the taking eftect of prohibition it must cease 
to use its brewery for making beer. 

It was then warranted in concludin that the period of obsolescence com- 
m('aced about the first of 1918 and would end upon the taking effect of prohibi- 
tion. The fact that prohibition would put all the breweries out of business is 
enough to show that it would be plmctically impossible to sell such properties or 
find other uses to which they profitably could be put, Due to prohibition the 
diminution in value of the company's property in 1918 and 1919 was about twice 
as much as the total of all sums deducted to cover obsolescence in those years. 
In that period over 80 per cent of the 1917 value of its lands, buildings nnd 
equipment disappeared. Notwithstanding diligent efforts, the property could 
not be put to any profitable use or sold for more than a fraction of its value in 
1917. The rents realized under n short-term lease reneived from time to time 
for more than five years amounted to less than I'/a per cent of such value. 

The facts found clearly show that ol&solescence commenced about the begin- 
ning of 1918 nnd that the property became obsolete upon the taking effect of 
prohibition in January, 1920. The company was unable to find any profitable 
use to which the property could be put. The sums received on the sale nnd as 
rents constituted mere salvage. 

Judgment afiirmed. 

ARTICLE 561: Al]Owable (le(lllctlOIIS. X-15-5019 
Ct. D. 316 

INC(IOIE TAX — REvENUE ACT OF 1918 — DECISION OF SIIPREI(IE COI:RT. 

DEDU'OTIGN — OssoLEscRNc'8 oF TANGIBLH PROPERTT DUE To PRoiI- 
BITION. 

Section "8-((a)7 of the Ilevenue . Ict of 1918 authorizes n deduc- 
tion for obsolescence of tangible property caused by prohibition 
legislation. 
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SUPREME COURT oF THE UNITED STATES. No. 109. — OcTDBER TERM~ 1980 

David Itnrnet, Commissioner of Internal Itcvcnne, petitioner, v. iYationaf 
Indnstriat AtcolIOI Co. , Inc. 

Ou writ of certiorari to the Court of Appeals of the District of Columbia. 

'[February 24, 1931. ] 

Mr. Justice BUTrER delivered the opinion of the court. 
The Board of Tax Appeals affirmed the Commissioner's determination of 

deficieneies in respondent's income and profits taxes for fiseal years ending 
May 31, 1919 and 1920. The taxpayer claimed allowances for obsolescence, 
resulting from prohibition legislation, of a part of a building. It was denied. 
(7 B. T. A. , 1241. ) The court of appeals reversed. (88 F. (2d), 718. ) 

The taxpayer, a Louisiana corporation organized in 1911, was engaged in 
making and selling beer. November 8, 1919, it abandoned that business and 
commenced the manufacture of near beer, which it continued until 1928. 
For the manufacture of beer the taxpayer had a brewery building and a cellar 
building having three floors. After prohibition the brewery building and 
one fioor of the cellar building were used in the production of near beer. Two 
fioors of the cellar building and certain steel and wooden vats thereon formerly 
used for aging beer were not needed and their use was discontinued on Novem- 
ber 8, 1919. The Board found that the vats had no salvage value and held 
their depreciated cost deductible as obsolescence over the period from De- 
cember 18, 1917, the date of submission of the eighteenth amendment, to 
January 10, 1920, the date that prohibition took effect. But it denied any 
allowance for obsolescence of the two fioors on the ground that, while the 
taxpayer ceased to use them, there was nothing in the record to indicate that 
the structure was obsolete or becoming so. The court of appeals held the 
evidence ample to support the taxpayer's contention that after abandonment 
the two fioors possessed no residual or salvage value. The Government has 
raised here only the question whether under the Revenue Act of 1918, section 
284 (a)4 or (a)7 a deduction may be allowed for loss or obsolescence of 
tangible property caused by prohibition legislation, and concedes that it is 
not in position to contend that the evidence was not sufficient to establish 
obsolescence of the two floors. 

The Government relies on Ctario v. IIabcrle Itrcurtng Co. (280 U. S. , 884) 
and Renziehausen v. Lncas (280 U. S. , 887). But we have held in the Gam- 
brinus case, just decided [see Ct. D. 814, on page 400, this Bulletin], that 
under section 284(a) 7 a brewing company is entitled to allowance for 
obsolescence of its building that was caused by the imminence and taking 
effect of prohibition. That case rules this one. 

Judgment affirmed. 

ARTIE, E 561: Allowable deductions. 
REVENUE A. CT OF 1918. 

Taxes on unproductive timberlands. (See Ct. D. 818, page 840. ) 

ARTIOI. E 564: Interest. X — 20 — 5065 
Ct. D. 885 

INCOXIE TAX — REVENUE ACT OF 1921 — DECISION OF SUPREME| COURT. 

DEDIIcTIDN — IN~T — ZxcEPTIDN — BDNDs oF JOINT STocK LAND 
BANK. 

Mortgages owned by a joint stock land bank are, within the pur- 
view of section 284(a)2 of the Revenue Act of 1921, "obligations 
or securities the interest upon which is wholly exempt from taxa- 
tion under this title, " and the bonds issued by such a bank consti- 
tute indebtedness incurred to purchase or carry such obligations. 
Accordingly interest paid by a joint stock land bank on bonds 
issued by it may not be deducted from gross income in the con- 
solidated return of an ordinary commercial bank and a joint stock 
land bank, affiliated corporations, 
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SHFREME CouRT OF THE IINITED STATEB. No. 124. — OoronER TERM, 1930. 

The First but)anat Bank of Chicago, a National Banking Aesociat@n, peti- 
tioner, v. The United States. 

On writ of certiorari to the Court of Claims. 

[April 13, 193L] 

Mr. Justice ilicIIEvxoLns delivered the opinion of the court. 
The First iiational Bank of Chicago made a consolidated corporation income 

and profits tax return for the year 1922 which, among other things, disclosed 
results from operations of two affiliated corporations, the First Trust Zoint 
Stock Land Banks of Chicago and Dallas, organized under the Federal Farm 
Loan Act of 1916. It claimed the right to deduct from total receipts the 
amounts paid (or accrued) during the year by the land banks for interest upon 
their outstanding bonds. The Commissioner refused to allow the deductions. 
Payment as demanded was followed by suit to recover in the Court of Claims. 
Judgment went against the bank and the matter is here upon certiorari. 

From the findings, based upon a stipulation of facts, it appears- 
"The First Trust Joint Stock Land Bank of Chicago and the First Trust 

Joint Stock Bank of Dallas, which were organized under the Federal Farm 
Loan Act of July 17, 1016, issued to and/or had outstanding in the bands oi 
the public in the year 1022 their joint-stock land bank bonds, respectively, on 
which interest was paid and/or accrued in the year 1922, in the aggregate sum 
of $78, 807. 80, part of which vvas the intercompany transaction in the amount 
of $5, 810. 25, leaving a balance paid or accrued of $72, 997. 55. As security for 
the payment of said joint-stock land bank bonds said joint-stock land banks, 
as provided in the Federal Farm Loan Act, deposited with the proper farm loan 
registrars farmers' promissory notes evidencing loans to said farmers, which 
in turn were secured as to pavment by said farmers' first mortgages on their 
farms. 

"The proceeds coming into the hands of said joint-stock land banks from 
the issuance and sale of said joint-stock land banks bonds were used by said 
joint-stock land banks to make new additional loans to farmers, which new 
loans made from the proceeds of said joint-stock land bank bonds issued and/or 
outstanding in 1022, were made in each instance in consideration of the mak- 

ing and delivery by the borrowing farmers, respectively, of their promissory 
notes secured as to payment by first mortgages on their farms. All of said 
loans, respectively, aud the farmers' notes and mortgages, respectively, evi- 
dencing said loans, Ivere designed to be and were of such a nature as to comply 
with (1) all the tern&s, conditions, restrictions, limitations, and requirements 
specified in the Federal Farm Loan Act, as requisite to qualify said loans, notes, 
and mortgages, as ' first mortgages ' in contemplation of said Act, so as to make 
them available ns collateral security against the issue of joint-stock land bank 
bonds; and (2) all terms, conditions, restrictions, limitations, and requirements, 
statutory or otherwise, specified in the laws of the State in which the farm 
which was the subject of the particular loan was located (to wit, the States of 
Illinois, Iowa, Texas, and Oklahoma, respectively), as requisite to qualify said 
loans, notes, and mortgages as valid and subsisting first mortgages, in con- 
templation of such laws. Said notes and mort ages contain an agreement 
providing for the repayment of the loan on the amortization plan, as provided 
in section 12, second, of the Federal Farm Loan Act, and such agreement in 

respect of each note and/or mortgage was not extinguished within a period of 
less than 33 years, except, of course, at the option of the borrower. 

"The interest received by the plaintiff on such farmers' notes and mortga es 
was not taxable as income to the plaintiff and was not so taxed in respect to 
plaintiff's returu for the vear 1922. " 

Decision of the cause must turn upon the construction of pertinent portions, 
Itcvcnue Act 1021, Title II (ch. 136, 42 Stat. , 227, 237, 238, 252, 254). 

Section 213 provides that the term "gross income" does not include iiiterest 
upou "securities i. . ucd umler the provisions of the Federal Farm Loau Act of 

July 17, 1016. " 
Section 230 imposes a. tax at specified rates upon the net income of every 

corporatiou. 
72100' — 31 27 
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Section 284 provides "(a) That in computing the net income of a corporation 
Subject to the tax imposed by section 280 there shall be allowed as deductions: 

(2) Ml interest paid or accrued within the taxable year on its indebt- 

edness, except on indebtedness incurred or continued to purchase or carry 
obligations or securities (other than obligations of the United States issued 

after September 24, 1917, and originally subscribed for by the taxpayer) the 

interest upon which is wholly exempt from taxation under this title;" 
The Federal Farm Loan Act 1916 (ch. 245, 89 Stat. , 860, 872, 874, 880), pro- 

vides (section 16) for the formation of joint stock land. banks "for carrying on 

the business of lending on farm mo'rtgage security and issuing farm loan bonds" 
which "shall have the powers ot, and be subjected to all the restrictions aud 

conditions imposed on, Federal land banks by this Act, so far as such restric- 

tions and conditions are applicable. " Section 18 authorizes Federal laud banks: 
"First. To issue, subject to the approval of the Federal Farm Loan Board, and 

to sell farm loan bo~ds of the kinds authorized in this Act, to buy the same for 

its own account, and to retire the same at or before maturity. Second. To 
invest such funds as may be in its possessioh in the purchase of qualified first 

mortgages on farm lands situated within the Federal land bank district within 

which it is organized or for which it is acting. " Section 26. "That every Fed- 

eral land bank and every national farm loan association, including the capital 
and reserve or surplus therein and the income derived therefrom, shall be 

exempt from Federal, State, municipal, and. local taxation, except ta~es upon 

real estate held, purchased, or taken by said bank or association under the 
provisions of section 11 and section 18 of this Act. First mortgages executed to 
Federal land banks, or to joint stock land banks, and farm loan bonds issued 

under the provisions of this Act, shall be deemed and held to be instrumen- 

talities of the Government of the United States, and. as such they and the income 

derived therefrom shall be exempt from Federal, State, municipal, and local 

taxation. " 
hs pointed out by the court below —" Joint-stock land banks, not being per- 

mitted to engage in any business, except that of making loans to farmers and 

issuing their bonds to procure the necessary funds therefor, do not ordinarily 
have income subject to taxation, and so long as such banks operate as indi- 

vidual and separate institutions, it can not make the slightest difference whether 

they have or do not have the rIght to deduct the interest paid on their bonds. 
Their income is tax exempt, and consequently the right to make deductions 
therefrom means nothing. When, as in the instant case, joint-stock land banks 

are affiliated with bankiug corporations that do have taxable incomes, the ques- 

tion assumes importance, as the interest deduction, if allowed, reduces the tax 
liability of the affiliated group — even then, however, it in no way affects the 
jo'int-stock land banks included in such consolidation. They have no taxable 
income and they pay no taxes. " 

Considering the circumstances, we find no reason to conclude that Congress 
intended to permit any ordinary commercial bank, with income subject to 
taxation, to secure partial relief therefrom through affiliation with a joint-stock 
land bank. That result would follow approval of the petitioner's position. 

In. Devon, am, etc. , facts, Collector, v. Slnytom, decided February 24, 1981 [Ct. 
D. 818, page 880, this Bulletin], we said: "The raanifest purpose of the exception 
in paragraph 2, section 214(a), was to prevent the escape from taxation of in- 

come properly subject thereto by the purchase of exempt securities with 
borrowed money. " 

The Federal Farm Loan Xct (sections 16 aud 18) empowers joint sto'ck land 

banks to invest their funds "in the purchase of qualified first mortgages on 

farm lands. " The obvious meaning is that loans might be made on such 

security. Loans, so made, become "securities issued under the provisions of 
the" Act and interest upon them is wholly exempt from taxation under Title II, 
Revenue Act of 1921. 

Interpreting the language of the exception in section 284 in view of the legis- 

lative purpose, we think that the farm mortgages owned by the afilliated joint 
stock land bank must be regarded as "obligations or securities the interest upon 

which is wholly exempt from taxation under this title, " and that the bonds 

issued by them constituted indebtedness incurred to purchase or carry such 

obligations. 
Affirmed. 
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SECTION 240. — CONSOLIDATED RETT. RNS OF 
CORPORATIONS. 

ARTIcLE 633: &Vhen corporations are a[[iliated. X-21-5076 
Ct. D. 339 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OI' COURT. 

1. CONsoLIDATED RETURN — AFFILIATICN — OwNERsHIP oR CCNTROL 
OF STOCK. 

Where A borrows from a bank money necessary to purchase 
stock in the Y Corporation, giving his notes therefor indorsed by 
B, and executes an "irrevocable stock power" assigning his stock 
in the Y Corporation to C, who in turn executes a similar instru- 
ment assigning the stock to B, who deposited it as collateral 
recurity for the notes, the transaction is a pledge by A. to B and 
a repledge by B to the bank and B does not own or control the 
stock within the meaning of section 240(b)2 of the Revenue Act 
of 1918. Ownership or control by the same interests of substan- 
tially all of the stock of the Y Corporation and another depend- 
ing upon ownership or control by B of said stock in the Y Cor- 
poration, the two corporations are not affiliated within the meaning 
of that subdivision. 

2. DECISION AFFIRMED. 

The decision of the Board of Tax Appeals (17 B. T. A. , 980) 
affirmed. 

UNITED STATES CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT. 

Handy ck IIarman v. Cofntntssioner of I~ternal Revenue. 

Appeal from the United States Board of Tax Appeals. 

Before L. EIAND, SwAN, and CHAsE, Circuit Judges. 

[January 5, 1931. ] 
OPINION. 

The taxpayer has petitioned for review of orders of the Board of Tax Appeals 
in consolidated proceedings relating to income and profits taxes for the years 
1918 and 1919. Affirmed. 

SwAN, Circuit Judge: Handy & Harman is a New York corporation. Ham- 
ilton & DeLoss, Inc. , is a Connecticut corporation. The issue presented by this 
appeal is whether from January 1, 1918, to February 1, 1919, they were alffl- 

iated corporations within the meaning of section 240(b) of the Revenue 
Act of 1918 (40 Stat. , 1057). The Commissioner ruled against afiiliation and 
denied the use of consolidated returns in determining the petitioner's taxes 
for the years in question. His action was confirmed by the Board, whose 
findings of fact and opinion are reported in 17 B. T. A. , 980. 

Six men owned 93. 71 per cent of the stock of Hamly & Harman, the remain- 
ing shares being owned by employees and most of them being held subject to 
tbe corporation's option to repurchase should the shareholder leave its employ. 
The same six men also owned, in somewhat different proportions, 76. 66 per 
cent of the stock of Hamilton & DeLoss, Inc. An additional 20 per cent of 
the stock of ibis corporation stood in the name of H. H. Hamilton, who was 
not a stocleholdet' in Handy & Harman. It is the contention of petitioner that 
EIamilton's stock was owned or controlled by Harry DOLoss, who was one of 
the six men ownin shares in both corporations. Unless this was so, con- 

cededly there was a failure to prove affiliation within the statutory dcfini- 
tion requiring "substantially all" of the stock of the two corporations to be 
"owned or controlled by the same interests. " (See Ice Service Co. v. Cofn- 

missioni r, 30 F. (20), 2)0 (C. C. A. 2); Ccntmissioner v. . ddotph FIirsck d Co„ 
30 I&'. (2d), 015 (C. C. A. 2) [Ct. D. 66, C. B. VIII-l, 267]. ) 
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The contention that Mr. DeLoss did own or control Mr. Hamilton's stock 
is based upon the facts now to be stated. Hamilton & DeLoss was caused 

to be organized by the cancers and majority shareholders of Handy & Harman 

to take over a department of the latter's silversmithing business. Mr. 
Hamilton, a man of experience in silversmithing, was invited to become presi- 

dent of the new corporation. He was without funds to purchase shares and 

Mr. DeLoss made arrangements with a bank whereby Hamilton borrowed the 
necessary money upon his notes indorsed by DeLoss. Hamilton executed 

an "irrevocable stock power" assigning his stock in Hamilton & DeLoss to 

Robert M. Higgins, who in turn executed a similar instrument assigning the 
stock to DeLoss, "wbo deposited it as collateral security for the notes. " 
Hamilton never paid. anything upon the notes. In 1919 he became insolvent 

and on February 1, 1919, DeLoss paid the notes and "tool- over" the stock. 
Prior to the last-mentioned date Hamilton a. ttended. all stockholder's meetings 

of Hamilton & DeLoss and always voted his stock in harmony with the men 

who controlled both corporations. Hamilton received a salary from Hamilton 

& DeLoss, but its other directors and. oflicers were also officers or employees 

of Handy & Harman and received their compensation solely from the latter 
corporation even though all or a large part of their working hours were 

devoted to the former, On these facts the Board held that Hamilton's stock 

was not owned or controlled by DeLoss prior to February 1, 1919, and the 

correctness of that ruling is the issue before us. 
It is consistent with the findings and the evidence that the indirect a. ssign- 

ment of Hamilton's shares to DeLoss was as security for tbe latter's indorse- 

ment of Hamilton's notes. Indeed, we do not understand it to be claimed 

that the assignment made DeLoss the beneficial owner; nor, if such were the 

claim, do we think the evidence would support it. DeLoss testified "that 
he indorsed. the notes given by Hamilton and the stock which was issued 

to Hamilton was immediately assigned to him and deposited. with the bank 

as collateral security for the payment of the notes. " Why the assignment 

was made through Higgins does not appear. We regard. the transaction as 
a. pledge bv Hamilton to DeLoss and a repledge by bim to the bank. It can 

hardly be doubted that had Hamiltou paid his notes, DeLoss' interest in the 

stock would have terminated. Hence, DeLoss did not " own " Hamilton's 

shares, and the question is narrowed to whether he "controlled" them. 
In United States v. Cleveland P. d E. R. Co. (42 F. (2d), 418 (C. C. A. . 6) 

[Ct. D. 252, C. B. IX — 2, 887]), Judge Mack thoroughly reviewed the legislative 

history of the statute in question and the judicial decisions which have con- 

strued it. His opinion demonstrates that the courts are not in accord as to 

the meaning to be given to the word "control" in determining whether or 
not affiliation exists. One line of cases holds that when the corporations are 
operating as a business unit, actual control of the voting power of the minority 
stock is suiiicient, though based on revocable proxies, relationships of blood 

or friendship, or perhaps even mere acquiescence of the minority. To the 
authorities cited by Judge Mack as upholding this view may be added the 
later cases of Xile ck 3forgan Co. v. Commissioner (41 F. (2d), 925 (C. C. 
A. 1) ); J. Rogers Eiannery c5 Co. v. Ccrnn~issicner (42 F. (2d), 11 (C. C. A. 8) ); 
Comm4eeioner v. Richfiel Oil Cc. (42 F. (2d), 860 (C. C. A. 9)); Ehy Shoe 
Co. , Inc. , v. United States (44 F. (2d), 278 (Ct. Cl. )). If this view be ac- 

cepted it can scarcely be doubted that Hamilton's stock was "controlled" 
by DeLoss and his associates. 

The other line of cases adopts a narrower interpretation, and holds that if 
"control" means something different from ownership of stock, it must at 
least be a control legally enforceable. See authorities cited in United States 
v. Cleveland P. d E. R. Cc. , supra. This court is already committed to the 
narrower view, Connnissicner v. Adolph Hirech d. Co. , supra; and we are 
disposed to adhere to it until an authoritative voice declares it wrong. It 
is impossible to say that DeLoss had a legally enforceable control of 
Hamilton's shares before he paid the note and "took over" the stock. We 

may assume without deciding, that a pledgee who is the registered share- 
holder upon the books of the corporation, " controls" the shares. (Cf. 
Lavenetein Corp. v. Convm4eeicner (25 F. (2d), 875 (C. C. A. 4). ) If we go 

further and assume that a pledgee of the shares who has the power to get 
them registered in his name "controls" them even before the power is 
exercised, DeLoss still falls short. (See Appeal of Iron City Electric Cc. , 
4 B. T. A. , 1178. ) The Board found that he "deposited" the stock with the 

bank as collateral security for tbe notes. We can scarcely believe that this 

means that he did not transfer to the bank the same title that be himself 
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harl received as security for his indorsement; but even if the certificates were 
merely "deposited, " without the execution of an assignment to the bank, his 
situation is no better. If, as seems probable, the security title was trans- 
ferred to the bank then it had Ivhatever "control" belongs to a pledgee; if, 
on the other hypothesis, the certificates were merely deposited without assign- 
ment, this too would disable DeLoss from getting the shares regi. tered in 
his name, for onlv upon presentation of the old certificates would the corpora- 
tion issue new ones, and the old ones could not be reclaimed from the bank 
without payment of the notes. Therefore until the notes were paid DeLoss 
did not have the rights of a pledgee who is in possession of stock certificates 
with the po~er of having them immediately registered in his name, even if it 
be assumed that the "control" of such a pledgee ~ould be sufiicient. 

The moral control arising from the pressure which could be put on Hamilton 
to make him vote with DeLo. s and his associates is not, we think, the thing 
expressed by the statute. There must be the legal power through ownership 
or control of substantially all the stocl- to direct the policies of both corpora- 
tions for afilliation to exist. As to Hamilton's stock that was lacking. 
Accordingly we think the Board was right, and its orders are afiirmed. 

PART IV. — ADMINISTRATIVE PROVISIONS. 

SECTIOX 2o0. — PAYllFXT OF TAXES. 

ARTicLE 1006: Appeals and hearings. 
REVENEE ACT OF 1921. 

Legality of abatement claim filed in 1921 prior to enactment of 
Revenue Act of 1921. (See Ct. D. 285, page 189. ) 

ARTICLE 1008: Collection of tax by suit. 
REVERE ACT OF 1921. 

Assessment waiver executed after expiration of statutory period. 
(See Ct. D. 279, page 274. ) 

ARTrcLE 1008: Collection of tax by suit. X. — 14 — 5010 
Ct. D. 309 

INCOME AND EXCESS PROFITS TAXES — REvENCE ACT OF 1919 — DECISION OF 
COI. RT. 

TsANsrsaEH — Taasr-Farm DocraIXE — CoaroaATE NA1IE UsEn FoII 
IxnIvlnaAL Ba sINEss. 

Where a corporation issued all its shares of stock without con- 
sideration and the principal stockholder used the corporate name 
as a fictitious name under which he did business, made as president 
of the corporation financial statements of its assets and liabilities 
to banks, and executed, as president. a corporation tax return 
showing its capital and income, the conclusion is justified that he 
conducted hi business through the corporation and recognized the 
property described in the corporation return as the property of 
the corporation, and he is individuallv liable, in a suit under the 
trust-fund doctrine, for the tax upon the corporate income ~here 
the property received by him from the corporation, which was dis- 
solved, is in excess of that tax. The fact that the corporation was 
rlissolved and under the law of the State of incorporation be be- 
came one of the trustees in liquidation of the corporation does not 
require that the judgment in such a suit should be against him as 
trustee of the corporation. 
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UNITzp ST~Ixs . CiiccIIIP ConRT ol APPsisis Foit TIIz NINTII CiaoIIIT. 

William P. Pattn, , appellant, v. United States of America, appellee. 

Upon appeal from the District Court of the United States for the Southern District of 
California, Central Division. 

[October 27, 1980. ] 

OPINION. 

Wiuivn, Circuit Judge: This action was brought by the Government against 
William P. Pann, Jane Doe Pann and Helen Donald to collect income tax and 
excess profit tax, based upon the returns of the Angeles Brokerage Co. , a cor- 
poration, amounting to $1, 465. 08. It is alleged that the corporation had ceased 
doing business and dissolved subsequent to December 81, 1919, and that upon 
the dissolution its property was sold and distributed among the defendants, 
stockholders, leaving the corporation without assets. The defendants joined 
in an answer admitting the incorporation of the Angeles Brokerage Co. , alleg- 
ing that the corporation never did any business and never functioned as a cor- 
poration and that it had lost its right to exist by virtue of noncompliance with 
certain laws of the State of California. It is admitted that defendants William 
P. Pann and Helen Donald were stockholders in the company, but denied that 
Elizabeth I. Pann, sued as Jane Doe Farm, ever held any stock in the cor- 
poration. It is denied that the stockholders ever received any of the corporate 
assets of the company. It is alleged that the defendant William P. Pann 
registered the corporate name as a fictitious name to be used by him in doing 
business and that he did business under that name and made a mistake in 
filing income tax return on behalf of the corporation, and that the income 
returned was the income not of the corporation but of. William P. Pann. Thus, 
the principal issue tendered by the answer was whether or not the corporation 
ever acquired or disposed of any assets whatever. The appellant testified that 
the corporation had no assets and that he now owned the assets which were 
listed by him as belonging to the corporation in his income tax returns. He 
testified that upon the organization of the company its 500 shares of stock were 
issued without consideration and he received 490 shares of the stock and de- 
fendant Donald 10 shares. Appellant, on October 11, 1919, as president of the 
Angeles Bro'kerage Co. , made a financial statement to the Bank of Italy giving 
its assets as $76, 780. 57 and its liabilities as $44, 646. 40; made a similar state- 
ment as president showing assets of $118, 416. 77; made a corporation and excess 
profit tax return to the Government February 28, 1918, showing an income of 
$12, 076. 11 and a capital of $9, 995. 82. This return was executed by the ap- 
pellant as president and Helen Do~aid as treasurer. In July, 1928, appellant 
addressed a letter to the Commissioner of Internal Revenue and claimed that 
the income tax return was erroneous, that the property therein listed was not 
the property of the corporation, but of the appellant trading under a fictitious 
name, to wit, that of the corporation. In the return of tax income for the 
calendar year 1919, executed and. sworn to by the appellant as president of 
the corporation, and by his codefendant, Helen Donald, as treasurer, the income 
of the business conducted by appellant was returned as income of the cor- 
poration. This evidence clearly justified the conclusion that the appellani 
conducted his business through the corporation and recognized the property 
described in these returns as the property of the corporation. He alle es that 
the corporation has dissolved. and he has possession of and claims as his own 
all the assets of the corporation. Under these circumstances it is well estab- 
lished that the appellant was liable for the tax upon the corporate income 
where the property received by him is in excess of that tax. (United States v. 
Garbiitt, 85 F. (2d), 294, and cases therein cited; United States v. Updik&, 
8 F. (2d), 918. ) This right is assumed, if not decided, in Utiited States v. 
UpdiLe (281 U. S. , 489 [Ct. D. 192, C. B. IX-1, 228]) and Russell v. Ursited 
States (278 U. S. , 181 [T. D. 4260, C. B. VIII — 1, 206]). Appellant seems to 
concede this, but contends that the judgment should require him to pay the 
tax from property received by him from the corporation. This position can not 
be maintained. The liability of the appellant to the Government is based upon 
the proposition that he has acquired and utilized property of the corporation 
liable for the tax in excess of the amount of the tax. 
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It is also contended that the judgment should have been against the defend- 
ant as trustee for ihe corporation. This claim is based on the proposition that 
under the California law (Stats. of Cal. , 1015, p. 422) with relation to the sus- 
pension and dissolution of corporations for nonpayment of license tax the 
directors thereupon become the trustees of the corporation and hold the prop- 
erty as such trustees until such time as the corporation is revived by payment 
of the tax or its affairs wholly liquidated. This contention entirely overlooks 
the fact that this action is based upon the claim that the appellant as a stock- 
holder of the corporation has actually received as a stockholder the property 
of the corporation in which it held stock. 

In his brief appellant contends that the statute of limitations has barred 
the action. On the argument he conceded that the action was not barred by 
the statutes. Afiirmed. 

ARTIOLE 1008: Collection of tax by suit. X-22-5085 
Ct. D. 342 

FEDERAL TAXES — SUIT ON BOND — DECISION OF COURT. 

BOND — DEFENSE — BREACH — INDEXLNITV BOND. 
Where a bond, reciting that the principal made application, 

which wns granted, for an extension of the period for the payment 
of a tax until six months from the date of the bond, is conditioned 
to "indemnify and save harmless" the collector or his succes- 
sors "against all loss, costs, damage or expense to which he mny 
be put by reason of having granted said extension of time, " 
the bond is one not for the absolute payment of money but to 
indemnify against loss or damage and the United States in a suit 
upon the bond can not recover where the evidence fails to disclose 
any loss or damage to constitute a breach by reason of the granting 
the extension and the refraining during the period of the post- 
ponement from taking any action to enforce the collection of the 
tnx, the collection of the tnx having been barred at the date of the 
delivery of the bond. 

DISTBICT COURT OF THE UNITED STATES FOR THE EASTERN DISTRICT OF SOUTH 
CARozzNA. 

The United States of America, plaintiff, v. Charleston Lead lVorks, a Corpora- 
tion, , and maryland Casualty Co. , a Corporation, defendants. 

[March 2S, 1MI. ] 
OPINION. 

CocHRAN, District Judge: The United States brought this action against 
the Charleston Lead Works ns principal nnd the Maryland Casualty Co. as 
surety on a bond. The Charleston Lend Works has defaulted. The Casualty 
company filed an answer. A jury trial was waived, and a written stipula- 
tion entered into, setting forth the facts. The facts essential to an under- 
standing of the questions of law presented are briefiy ns follows: 

There was assessed against the Charleston Lead Works an additional in- 
come tnx. The assessment was made within five years from the date of the 
filing of the return, but there were no other steps taken within the 5-year 
period by distraint or otlierwise. After five years had elapsed from the 
date of the return, the bond on ivhich this action is brought was executed. 
The bond was made payable to the collector of internal revenue or his suc- 
cessors in office. It recites that the principal had made application for an ex- 
tension of the period for the payment of the income taxes in question, such 
extension postponing the date of payment until six months from the date 
of the bond, The bond is under seal. The condition of the bond is to 
"indemnify and save harmless" the collector or his successors " a ainst 
nll loss, costs, dnmage or expense to which he may be put by reason of 
hnving gr;inted said extension of time. " The collector thereupon granted 
nn extension of time of six months nnd during that time refrained from 
taking nny:iction to enforce tlie collection of the taxes. After the six mouths 
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extension had elapsed, the collector made demand upon the defendants for 
the payment of the tax; but no part of the same has been paid. There is 
no proof before the court that the collector could have collected the tax if 
the extension had not been granted, or that there has been any loss or damage 
suffered. by reason of the extension. 

The point was made that the United States could not sue on the bond 
because given to the collector; but the Casualty companv now concedes that 
the United States is the real party in interest and ca. n maintain the action 
on the bond, or a least that the question is academic, in view of the decision 
of Judge Hale upon this same bond in the case of Maryland Casnaittl Co. v. 
Charleston Lead 1Vorks (24 Fed. (2d), 836). 

It is perfectly clear that at the time the bond was given, both the collector 
and the United States were barred from collecting the tax by the 5-year 
limitation provided in the Revenue Act of 1921, section 250(d), either by 
suit or distraint. (Bos;ers v. II. K c6 Albany Lighterage Co. , 278 U. S. , 846 
[T. D. 4009, C. B. VI — 1, 268]. ) 

But the suit here is not for the collection of the tax. This is a suit upon the 
bond. If there is any limitation applicable to the suit on the bond, it is conceded 
that it has not yet become effective. The 5-year limitation provided in the 
Revenue Act of 1921, section 250(d), does not apply to an action on a bond. 
(l7nlted States v. John Barth, Co. , 279 U. S. , 870 [Ct. D. 65, C. B. VIII-1, 189]. ) 

The Casualty company argues that there is no consideration for the bond, 
but I do not consider it necessary to decide that question, as, in my opinion, 
the action can not be maintained for other reasons. 

The bond here does not provide for the payment of the tax, but to indem- 
nify against loss or damage. The distinction between bonds for absolute pay- 
ment and bonds merely to indemnify against loss or damage has been clearly 
pointed out in a number of decisions. In the former ease, there is a breach of 
the bond from the mere failure of payment. In the latter ease, in order to 
establish a breach of the bond, there must be allegation and proof of loss or 
damage. (Wicker v. Hopgoclc, , 6 Wall. , 94; Mills v. Dom's Admr. , 188 U. S. , 
424; Johnson v. Risk, 187 U. S. , 808; In re Lathrop, Hasktns ck Co. (C. C. A. 
2), 216 Fed. , 102, 106, 107; Central Trast Co. v. Lonimille Trust Co. (C. C. A. 
6), 100 Fed. , 545, 547, 548. ) 

The Casualty company argues that it was legally impossible for the collector 
to sufter any damage by reason of the granting of the extension, because at 
the time the bond was given, neither the collector nor the United States could 
legally enforce the collection either by distraint or otherwise, and even if the 
collector had undertaken to enforce collection and had actually compelled the 
payment, the law would have compelled a refund. Such would appear to be 
the logical conclusion. But be that as it may, the inescapable fact remains in 
this case that the Government has not oftered any proof that any loss or dam- 
age has been suffered by reason of the granting of the extension. The bond 
being conditioned for the payment of such loss or damage as may be occasioned 
by the granting of the extension, the Government has therefore failed to estab- 
lish a breach of the bond, and can not recover. 

The cases of United, States v. John Barth Co. (supra) and lTnited States v. 
E. Hogshire Son d Co. (D. C. ) (87 Fed. (2d), 720) are clearly distinguishable 
from the case at bar. In those cases there was a bond conditioned to pay the 
tax and not merely to indemnify against loss or damage. Here the bond does 
not engage to pay the tax, but merely to indemnify against loss or damage. 
The Government having failed to establish a breach of the bond, the action 
must be dismissed as to the Maryland Casualty Co. , and a proper order will 
be entered accordingly, 

ARTIOLE 1012: Assessment of tax. X-5-4929 
Ct. D. 974 

INCOME TAX — REVENUE ACT OF 1921 — DECISION OF SUPREME COURT. 

1. WAIvza — VAnrnITx — Kxzc~ AFTER BAR oz STATIrrF 
A consent in writing by a taxpayer to waive the statute of 

limitations operating against the collection of a tax is valid and 
binding upon such taxpayer even when the waiver is executed after 
the expiration of the statutory period. 



415 [l)250, Art. 1012; 

W»vER — AssEssMENT — CDLLEcTIDN. 
A. consent by a taxpayer to waive the statute of limitations on 

the assessment of a tax contemplates also the collection of the tax 
and waives the bar of the statute as to the collection thereof. 
8. DEOIsioN AFFIRMED. 

The decision of the Court of Claims (68 Ct. Cl. , 895) aflirmed. 

SIIFREME CDERT oF THE UNITED STA1KS. No. 28. — OcTDBKR TERM, 1980. 

Charles H. Stange, petitioner, v. The Pnitect States. 

On writ ot certiorari to the Court of Claims. 

[January 5, 1981. ] 

Mr. Justice BR&NDEls delivered the opinion of the court. 
In February, 1915, Stange made a return of taxable income for the year 

1914, under the Revenue Act of October 8, 1918 (ch. 16, 88 Stat. , 114), and 
paid the tax assessed thereon. In February, 1924, the Commissioner of Inter- 
nal Revenue made a deficiency assessment. Proceedings for collection were in- 
stituted in March, 1925. In order to avoid distraint, Stange paid the amount 
assessed with interest and duly made claim for a refund on the ground that 
the return made in 1915 had included all the income taxable. Upon the re- 
jection of this claim, he filed a supplementary claim for a refund on the ground 
that the collection of the additional tax had been barred by the statute of 
limitations contained in section 250(d) of the Revenue Act of November 28, 
1921 (ch. 186, 42 Stat„227, 265). After the lapse of six months without a 
determination by the Commissioner, he brought this suit in the Court of 
Claims to recover the money so paid. There he urged both contentions. In 
answer to the latter, the Government insisted that the statute had been waived 
by a written agreement signed by Stange in November, 1922, and by the 
Commissioner in March, 1928. The trial court entered judgment for the 
United States. (68 Ct. Cl. , 895. ) This court granted a writ of certiorari, 
limited "to the questions involving the validity and effect of the waiver of the 
statute of limitations. " (281 U. S. , 707. ) 

No constitutional question is presented. Whether the petitioner is entitled 
to recover depends upon the construction and effect of section 250(d) and of 
the written agreement called the waiver. That section provides: 

"The amount of income, excess-profits, or war-profits taxes due 
under any return made e e * under prior income, excess-profits or war- 
profits tax Acts, or under section 88 of the Act entitled 'An Act to provide rev- 
enue, equalize duties, and encourage the industries of the United States, a. nd 

for other purposes, ' approved August 5, 1909, shall be determined and assessed 
within five years after the return was filed, unless both the Commissioner and 
the taxpayer consent in wifiting to a later determination, assessment, and collec- 
tion of the tax; and no suit or proceeding for the collection of any such taxes 
due under this Act or under prior income, excess-profits, or war-profits tax Acts, 
or of any taxes due under section 88 of such Act of August 5, 1909, shail l, e 

begun, after the expiration of five years after the date when such return was 
filed, but this shall not affect suits or proceedings begun at the time of the pas- 
sage of this Act: * * *. " (42 Stat. , 265. ) 

The waiver provides: 
"C. H. Stange, of Merrill, Wis. , in consideration of the assurance given him 

by otficials of the Income Tax Unit of the Bureau of Internal Revenue that his 
li:lbility for all Federal taxes iniposed by the Act of Congress approved Octo- 

ber 8, 1918, " e * on his net income received from all sources in the year 
ended December 81, 1914, * * * shall not be determined except after de- 

liberate, intensive, and thorough consideration, hereby waives any and all 
statutory limitations as to the time within which assessments based upon such 
liability may be entered. 
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First. It is contended that the waiver was of no effect because executed more 
than five years after the filing of the return. ' The argument is that to give effect 
to a waiver executed after the expiration of the period of limitation would give 
to the statute a retroactive eftect, which Congress can not be presumed to have 
intended. There was no lack of power. Prior to the 1921 Act no legislation 
barred the enforcement of the liability for a tax under the Act of 1918. Taxes 
duly assessed could be collected at any' time by suit. There was a 8-year limi- 

tation on assessment' (Section II(E), 88 Stat. , 169), which if duly made might 

be followed by distraint. But there was no limitation upon the time within 
which the tax liability could be enforced by suit without a prior assessment. ' 
The 1921 Act was the first to interpose a limitation upon the right of the Govern- 

ment to enforce a tax liability already accrued. ' It barred collection in any 
manner after five vears only in case no waiver was given. Congress must have 

intended that a waiver should be operative even though 'before the passage of 
the Act, five years had elapsed from the time the return had been filed. Among 

the earlier Revenue Acts referred to in section 250(d) was that of 1909, the 
returns under which were required to be filed more than 10 years prior to the 
passage of the 1921 Act. (Section 88, Third, 86 Stat. , 114. ) And returns under 
the Revenue Act of 1918 were required to be filed more than six years before 
the passage of the 1921 Act. (Section II(D), 88 Stat. , 168. ) The consent 
clause in section 250(d) deals broadly with all assessments and collections 
under past and future Acts, and there is no indication of an intention to con- 

fine it to those few cases under the early Revenue Acts in which no return had 
been filed or a so-called common-law waiver had been given prior to 1921. 
Unless it is to be rendered practically meaningless as applied to tax returns 
under these earlier Acts, it must be construed to permit the execution of 
waivers after the period of five years. Moreover, there is the analogy of the 
rule that private debts barred by the statute of limitations may be effectively 
revived, after the bar has fallen, by a new promise without new consideration. 
(Williston, Contracts, sections 160-184. ) 

Second. It is contended that the so-called waiver was inoperative because, its 
provisions did not conform to section 250(d) of the Revenue Act of 1921, in that 
it waived "any and all statutory limitations as to the time within which assess- 
ments based upon such liability' may be entered, " but did not in terms refer to 
the " determination" or "collection" of the tax. ' The argument is that Con- 

gress had, in respect to a waiver, prescribed an exact and mandatory procedure 
under which the Commissioner was authorized to defer action only if the tax- 

i On this question, there has been conflict in the lower Federal courts. See, sustaining 
the validity of such waivers, Stange v. United States (68 Ct. Cls. , 395 [Ct. D. 138 C. B. 
VIII — 2, 268]); W. P. Broicn d Sons Lumber Co. v, Commissioner (38 F. (2d), 425 

) C. C. A. 6th)); Sabin v. United States (44 F. (2d), 70 (Ct. Cls. )). Denying validity: 
oy Floral Co. v. Commissioner (29 F. (2d), 865 (Ct. App. D. C. )) (same question under 

section 278(c) of the Act of 1924 (ch. 284, 43 Stat. , 253, 300) ); Spear ~t Co. v. Heiner 
(34 F. (2d), 795); Pictorial Printing Co. v. Commissioner (38 F. (2d), 563 (C. C. A. 
7th) ); Columbia Iron Works v. Brock (38 F. (2d), 816); Chicago Itai(icay Equipment Co. 
v. Commissioner (39 F. (2d), 378 (C. C. A. 7th) ) (both under the 1924 Act); Wetbereu 
Bros. Co. v. White (D. Mass. , decided December 3, 1930, U. S. Daily, December 30, 1930, 
p. 3291 (under section 278(e) of the 1926 Act, ch. 27, 44 Stat. , 9, 59). 

'There was doubt whether this provision required the Commissioner both to discover 
the error in the return and to make an additional assessment, or merely to make discovery, 
within three years. (See Aiken v. Burnet, No. 69 [Ct. D. 275, on page 417, this Buuetln]i 
decided this day, note 2; Brown d. Sons Lumber Co. v. Burriet, No. 115, decided this day, 
note 2. ) i Compare United States v. Nashoitte, C. d St. I. Zy. (249 Fed. , 678); United States V. 
dyer (12 F. (2d), 194 [T. D. 8869, C. B. V-1, 397]); United States v. Xelley (24 F. (2d), 
234) ' United States v. 6reenfieid Tap «6 Die Corp. (27 F. (2d), 933 [T. D. 4196, C. B. 
VII — 4, 170]). ' The provisions in section 250(d) of the Revenue Act of 1918 (40 Stat. , 1057, 1083) 
were not in terms retroactive and applied only to taxes assessed under that Act. Com- 
pare Boicers v. N. Y. &6 Albany Lighterage Co. (273 U. S. , 346, 350 [T. D. 4009, C. B. 
VI — 1, 268] ); Florshcim Bros Co. v. United States (280 U. S. , 453, 459, note 5 [Ct. D. 
167, C. B. IX — 1, 260]). Even after the Act of 1921 suit might be brought, within the 
limitation period though no assessment had been made. (See Revenue Act of 1924, ch. 
234, section 278(d), 43 Stat. , 253, 800. ) 'On this question, the Government has uniformly prevailed below. (Btange v. United 
States 68 Ct. Cls. , 895 [Ct. D. 138, C. B. VIII — 2, 268]; Sabin v. United States, 44 F. 
(2d), 40 (Ct. Cls. ); Columbia Iron Works v. Brock, 38 F. (2d), 816; Was)N'ngton Coal c5 

Coke Co. v. Heiner, 42 F. (2d), 681 [Ct. D, 216. C, B. IY — 2, 249]; Solomon v. Hciner, 
48 F. (2d), 592; Croiceu Elevator Co. v, Agen, 43 F. (2d), 772; see also, Watt d Holmes 
Hardioare Co. v. Commissioner, 8 B, T. A. 372; SunsMne Cloak 8 Suit Co. v. Commis- 
sioner, 10 B. T. Av 971 (under section 278(c) of 1924 and 1926 Acts); Lute)ier ck l)foore, 
etc. Co. v. Commissioner, 19 B. T. A. 887; cf. Itsy c6 Titcomb, Inc. , v. United States. 
69 kt. Cls. , 614 [Ct. D. 201, C. B. IX-N, 244]. ) 
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payer expressly waived the limitations on all three steps, determination, assess- 
ment, and collection — reliance being h" 0 on the use of the conjunctive "and" 
in the section; that the statutory authority given the Commissioner to consent 
to a later performance of these three steps did not imply a like authority as to 
any one of them; that under section 250(d) the periods within which both assess- 
ment and collection must be made, run concurren(ly five years from the filing 
of the return; and that nothing was accomplished by consenting to the assess- 
ment, since the assent to a later collection was withheld. 

We are of the opinion that the validity of a waiver under section 250(d) was 
not conditioned on the precise use of the three words therein mentioned. As 
pointed out in Floreheivn Bros. , etc. , v. United 8tatee (280 U. S. , 453, 460 [Ct. D. 
107, C. B. IX-1, 200]), a waiver is not a contract, and the provision requiring 
the Commissioner's signature was inserted for purely administrative purposes 
and not to convert into a contract what is essentially a voluntary, unilateral 
waiver of a defense by the taxpayer. The ambit of the Commissioner's author- 
ity may' be in many respects limited by the statute (FlorsheAO Bros, , etc. , v. 
United Htates, supra, at 464), but no reason appears why it was essential that 
specific reference be made to the period for collection, or why he could not, with 
the taxpayer's consent, employ one word instead of three to secure the desired 
result. The waiver, in terms, was executed. by the taxpayer in order "that 
his liability * * ~ might be determined" only after intensive and thorough 
reconsideration by the Consmissioncr. The parties can not have intended to 
have the amount of the tax ascertained and to leave the taxpayer free to pay 
it or. not. They clearly contemplated the entire procedure necessary to deter- 
mination and collection of the tax. This does not mean that the distinctions 
between assessment and collection were to be disregarded, but merely that the 
employment of a single term comprehended both steps. 

In November, 1922, both parties understood that the tax would be assessed 
and collected after a proper consideration of the taxpayer's objections to any 
additional assessment. To secure suificient time for this purpose, the so-called 
waiver was executed. The failure to insert in the written consent words ex- 
pressly waiving the statutory limitation upon collection, is explained by the 
belief prevailing prior to the decision in Bmoers v. ¹ K &f. Albany ~~ightcragc 
Co. (273 U. S. , 346), that distraint, the common method for coercing payment, 
was possible even when the statutory period for collection by suit had expired. 
That the parties at the time may have believed that collection was possible in. 
dependent of any waiver, does not make less effective the instrument given 
for the purpose of tolling the limitation on the ultimate determination and col- 
lection of the tax, It must be assumed that an effective and not a futile act 
was intended. 

Affirmed. 

ARTIOI, E 1019; Assessment of tax. X-5-49O8 
Ct. D. C75 

INCOME AND EXCESS PROI ITS TAXES — WAIVERS — DECISION OF SUPREME 
COURT. 

1. WArvEas — EZEcUTED BEFQRE THE REvENUE AGT oF 1921 — CoM- 
MIssICNF~'s Av THORITT. 

The Commissioner had authority to accept waivers, executed 
before the enact&Dent of the Revenue Act of 1921, of the limitation 
on the period within which assessments might be made of taxes 
imposed by the Revenue Acts of 1916 and 1917. 
2. WArvEKs — REqvIREMEN T oF NEw CDNSENT AFTER ENAcTMENT 

oF THE REVENvE AcT oF 1921. 
Section 250(d) of the Revenue Act of 1921 does not require a 

new consent, executed subsequent to its enactment and in accord- 
ance with ii-s terms, to an assessment and collection after the stat- 
utory period therefor. A &waiver embracing "any and &11 statutory 
limitaiions" upon the assessments of taxes imposed by the Rev- 
&nue A& t of 1917 does not therefore exclude the limitations subse- 
quently imposed by that section. 
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8. WAIVEas — ALit FEDERAL TAEES — WAS PROFITs TAx. 

A waiver of all statutory limitations as to the time within which 

assessments based upon liability for "all Federal taxes imposed by 

the Act of Congress approved September 8, 1916, as amended by 
the Act of Congress approved October 8, 1917, " operates to extend 

the period for the assessment of war profits taxes. 

4. WAIvEE — AssEssMEN~CLLEOTION. 
A consent by a taxpayer to waive the statute of limitations on 

the assessment of a tax contemplates also the collection of the tax 
and waives the bar of the statute as to the collection thereof. 

5. DECISION AFFIRMED. 

The decision of the circuit court of appeals (85 Fed. (2d), 620) 
affirmed. 

SI)PREllfE COEET CF THE UNITED STATEs. No. 69. — OOTCEEE TEEM, 1980. 

Annette Atter, Adhntnfstratrta of Ne Estate of Frtentl Ã. At7ten„Deeettsett, 
yet(tloner, v. Daei4 Bttrnet, Cotnrrviss(oner of Internal Ifetteratte. 

On writ of certiorari to the United States Circuit Court of Appeals for the Eighth Circuit. 

[January 5, 1981. ] 
Mr. Justice BEANDEis delivered the opinion of the court. 

On March 80, 1918, Aiken filed his return of income and excess profits taxes 

for the year 1917. On March 12, 1925, the Commissioner made a jeopardy 
assessment, which, upon a claim for abatement, he reduced, on October 7, 

1926. Aiken thereupon appealed to the Board of Tax Appeals on the grounds 

that the jeopardy assessment had been erroneously computed, and that both 

assessment and collection were barreci by the statute of limitations. The 
Commissioner's determination was affirmed by the Board (10 B. T. A. , 558); 
and its decision was affirmed by the Circuit Court of Appeals for the Eighth 

Circuit (85 F. (2d), 620). This court granted a yetition for certiorari, the 

S. rgument to be "limited to the questions concerning the validity and effect 

of the waivers. " (281 U. S. , 718. ) 
The Revenue Act of November 28, 1921 (ch. 186, section 250(d), 42 Stat. , 

227, 265), provides a 5-year period. of limitation for the assessment and col- 

lection of income and excess profits taxes under earlier Revenue Acts. The 

five years from the filing of the return expired March 80, 1928. In order to 
sustain the validity of the assessment and the right of collection, it was neces- 

sary to establish a waiver etfective March 12, 1925, the date of the jeopardy 
assessment. Several waivers had been given. The first, which was executed 

by the taxpayer on February 5, 1921, and filed with the Bureau two days 

later, was not executed by the Commissioner until after the enactment of the 

1921 Revenue Act. That waiver expired April 1, 1924. ' Before that date, a 
second waiver had been duly executed, which by its terms, was to remain in 

etfect for "one year after the expiration of * * * the statutory period 

of limitation as extended by any waivers already on file with the Bureau, 
within which assessments of taxes may be made. * * *" Thus the jeop- 

ardy assessment was made shortly before April 1, 1925, the expiration pe- 

riod of the first waiver as extended by the second; and in order that this 
tax may be collected, both waivers must be valid. 

First. It is contended that the waiver of February 5, 1921, is invalid because 

it was executed prior to the enactment of section 250(d) of the Revenue Act of 

1921, which was the first of the Revenue Acts to provide in terms for the giving 

of waivers. The argument is that prior to the enactment of that section the 

Commissioner lacked authority' to accept waivers of the limitation on the yeriod 

within which assessment might be made under the Acts of 1916 and 1917. ' 

i It wss unlimited in time, but expired under s depsrtmertsl ruling, promulgated April 

11, 1928, by which all such waivers were to terminate April 1, 1924, (Mim 
I. R. C. B. II — 1, p. 174. ) ' Section 9(s) of the Act of September 8, 1916 (ch. 463, 39 Stat. , 756, 768), provi«d 
that where s false [erroneous) return hsd been filed, the Commissioner hsd three years in 

which to discover the error iind to make sn additional assessment. Section 8 of the Act 

of October 8, 1917 (ch. 68, 40 Stat. , 300, 801), incorporated these provisions by reference. 

Compare, as to the 1909 snd 1913 Acts, El(sot National Bank v. Gtu (218 Fed. , 600), 
Nattonal Bank of Commerce v. Allen (223 Fed. , 472), Woods v. Lewellyn (252 Fed. , 106); 
snd see Regulations 88 (1914), articles 25, 177; id. (Rev. ed. 1918), articles 88, 238 l 
Brown cs Sons Lumber Co. v. Burnet, No. 115, decided this day, note 2. 
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This contention is not sound. The limitation periods on assessment could be 
waived by the taxpayer in the same fashion as other statutes of limitations 
are waived. No reason appears why the Commissioner could not accept such a 
waiver prior to the Act of 1921. Although the Government might at that time 
still have brought suit even though the period for assessment had expired, it 
was thought desirable to follow the normal and simpler course of assessment 
and collection by distraint proceedings because of the advantages afforded. * 

The Commissioner requested the taxpayer to execute a waiver in cases where 
prolonged reexamination of the return seemed necessary. If authority xvas 
needed for the a. cceptance of such waivers, it may be found in the general 
broad administrative provisions of the respective Acts. ' Even after the Act of 
]921, a so-called waiver was not a contract. The requirement in section 
250(d) of that Act that the Commissioner sign the consent was inserted to meet 
exigencies of administration, and not as a grant of authority to coniract for 
waivers. See Star&go v. Utzitod States, No. 28, decided this day [Ct. D. 274, 
page 414, this Bulletin]; Fiorsheim Bros. v. United States (280 U. S. , 45&'5, 466 
[Ct. D. 167, C. B. IX — 1, 260]). 

Second. It is contended that the first waiver should not be construed as 
waiving a limitation prescribed by a. statute thereafter enacted. The argument 
is that section 250(d) of the Act of 1921 superseded this waiver and required a 
new consent executed subsequent io its enactment and in accordance with its 
terms. AVhile section 250(d) first specified that a waiver be in writing anil 
signed by the Commissioner, there was nothing iu that section which iuvali- 
dated waivers made prior to its enactment or limited the effect of such instru- 
ments on the limitations therein imposed. Compare Ftorsheim Bros. v. U&zitcd 

States (280 U. S. , 458, 467). The first waiver, by its express terms, embraced 
"any and all statutory limitations" upon the assessment of these 1937 taxes. 
&&Ve see no reason for restricting this language so as to exclude the limitations 
subsequently imposed by section 250(d) of the Act of 1921. 

Third. It is contended that the first waiver, even if valid, did not operate 
to extend the period for the assessment of war-profits as distinguished from in- 

come taxes. The argument is based on the reference iu the waiver, which was 
prepared by the Commissioner, to "all Federal taxes imposed by the Act of Con- 

gress, approved September 8, 1916, as amended by the Act of Congress, ap- 
proved October 8, 1917, " aml it is contended that the war-profits tax was a 
separate enactment, not an amendment to the 1916 Act, and hence not included 
within thc waiver. It is clear that this waiver was intended to embrace 
all liability under the 1917 return then pending. Moreover, the only statute 
approved October 8, 1917, was the 1(evenue Act of that year, chapter 68, the 
general object of which was to increase for war purposes the taxes levied by 
the Act of 1916. 

Fourth. The petitioner has argued also that the first waiver did not pur- 

port to extend the time for collection. This waiver is identical with that. before 
us in Stange v. United States, No. 28, decided this day, which we held was 
intended to embrace all the steps necessary for the ultimate collection of the 
iax. The second waiver expressly included "determination, assessment, and 

collection. " Consequently, as the assessment of March 12, 1925, was timely, 
the ri ht of collection is within section 278(d) and section 280 of the Revenue 
Act of 1924 (ch. 284, Title II, 48 Stat. , 258, 800, 801), which gives six years 
from the making of the assessment. (Florsheim Bros. v. United States, 280 
U. S. , 458, 467. ) Compare RusseU v. United States (278 U. S. , 181 [T. D. 426&0, 

C. B. VIII — 1, 206]). 
Aihrmed. 

' Compare article 238 of Regulations 88 (Rev. ed. 1918), which stated in this connec- 
tion: " While tho Government™ is fully authorized to recover such taxes by suit, it is 
desirable, in order to obviate needless expense nnd annoyance to the taxpayer nnd the 
Government, that the collection be made as a result of a formal assessment. " See also 
id. , article 38. ' Revenue Act of October 8, 1917 (ch. 63, 40 Stat. , 300, 825, section 1001), provides: 
"That " s " every person * & * liable to any tax imposed by this Act, or for 
the collection thereof s " * shall comply with such regulations as the Commissioner 

of Internal Revenue, with the approval of the Secretary of the Treasury may from time 
to time prescribe. " This was followed by section 1309 of the Revenue Act of 1918 (rh. 
18, 40 Stat. , 1087, 1143), which authorized "all needful rules and regulations for the 
enforcement of the provisions of this Act. " Compare Revenue Act of biarch 3, 1917 
(ch. 109, 39 Stat. , 1000, 1002, section 207). 
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ARTICLE 1012: Assessment of tax. 
REVENUE ACTS OF 1918 AND 1921. 

Computation of period of limitation upon assessment. (See Ct. 
D. 292, page 258. ) 

ARTIcIE 1012: Assessment of tax. X-16-5026 
Ct. D. 319 

INCOME TAX — REVENUE ACT OF 1918 — DECISION OF COURT. 

AssEssMENT — LIMITATION — COMMENOEMENT oF PEEIon — CONsoLI- 
n~TEo RErunN — SEPaaaTE RETOEN. 

AVhere the A Corporation and the B Corporation file a consoli- 
dated return which does not state separately the income and in- 
vested capital of each and covers only a part of the taxable year 
of the A. Corporation a. nd thereafter the A Corporation files a sep- 
arate return for its entire taxable year, the Commissioner having 
declined to allow a consolidated return, the filing of the consoli- 
dated return does not start the running of the period of limitation 
prescribed by section 250(d) of the Revenue Act of 1918 within 
which an assessment is required to be made against the A Corpora- 
tion on the basis of its separate return. 

UNITEO STaTEs CIEOHIT CoriiiT oF APPEaLs, FIFTH CIRCUIT. 

United States of Anterica, appellant, v. National Tanto d. Export Co. , appellee. 

Appeal from the District Court of the United States for the Southern District of Georgia. 

[December 10, 1930. ] 
OPINION. 

FosTErr„Circuit Zudge: In this case the material facts are substantially 
these: On March 14, 191, appellee filed with the collector of internal revenue 
at Atlanta, a tentative return on Form 1081 — T for the year ending December 
81, 1918, showing an estimated tax due of $14, 000, accompanied it with a check 
for $8, 500 to cover one-fourth of the estimated tax and requested an extension 
of time of 45 days for filing a completed return. On May 1, 1919, a consolidated 
return was filed with the Commissioner of Internal Revenue for the American 
Naval Stores Co. and the National Tank & Export Co. , appellee herein. The 
consolidated return did not state separately the income and invested capital of 
each corporation. This return was made on the annual basis for the year 1918. 
The National Tank & Export Co. kept its books on the fiscal year basis, the 
year ending April 80. The consolidated return covered only eight months of 
the year ending April 80, 1919. The return showed no tax due by appellee. 
The Commissioner declined to allow the consolidated return and a separate 
return was filed for appellee on September 28, 1922, covering its fiscal year 
from May 1, 1918, to April 30, 1919, inclusive. In Zanuary, 1925, an addi- 
tional tax of $11, 096. 70 was assessed against appellee. On April 1, 1925, a 
credit of $8, 886. 66, an overpayment for the taxable year 1917, was applied 
against the deficiency. Appellee paid the balance under protest and brought 
suit in the district court to recover eight-twelfths of the tax assessed, conceding 
that recovery of the balance was barred. The court found that petitioner was 
not entitled to file a consolidated return with the American Naval Stores Co 
but we are not called upon to review that phase of the court's finding. How- 
ever, the court held the assessment was barred by the limitation of five years 
imposed by section 250(d) of the Revenue Act of 1918, and subsequent Acts, 
holding that it began to run with the filing of the consolidated return and 
referred to the tentative return as aiding in reaching this conclusion. Zudg- 
ment was entered for appellee. 

It is settled that the filing of the tentative return did not start the running 
of the statute of limitations. (Florskeira Bros. v. U. S. , 280 U. S. , 458 [Ct. D. 
167, C. B. IX — 1, 260]. ) 

In Willingbans Loan, cf Trust Co. v. Conwnissioner of Internal Renenue 
(86 F. (2d), 49) we had occasion to consider the effect of the filing of separate 
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returns covering parts of the taxable year and held that thc statute began to 
run whenever the taxpayer filed returns with the Commissioner that would 
show facts upon which an assessment for the taxable period could be made. 
Necessarily, the converse is true. In this case the consolidated return did not 
show the separate capital and income of each corporation and was not a 
complete return for appellee as it covered only eight months of its taxable 
year. The Commissioner therefore had not sufiicient facts before him upon 
which to base an assessment. The assessment was in tizne. (I'aso Robles 
Merc. Go. v. Go&nrnissioner of Internal Revenue, 88 F. (2d), 653. ) 

It follows that the judgment of the district court must be reversed. 

SECTION 252. — REFUNDS. 

ARTIOLE 1031: Authority for refund, credit, and abatement 
of tax. 

REVENUE ACT OF 1921. 

AVhen credit of an overpayment is allowed. (See Ct. D. 290, 
page 283. ) 

ARTIOLE 1036: Claims for ref und of taxes errone- X — 19-4989 
ously collected. Ct. D. 800 

INCOME TAX — REVENUE ACT OE 1921 — DECISION OI' COURT. 

CLAIM FQR REFUND — ADKqvacY oF CI AIM. 

A claim for refund of $1 or more, wherein a taxpayer states 
only that it "is filed pursuant to the provisions of section 252 oi' 

the Revenue Act of 1921 for the refunding of any sum which by 
reason oi future court cases, Treasury decisions, or for other rea- 
sons it may appear has been illegally or erroneously assessed or 
collected, " is no more than a general reservation of all future 
claims or a warning that the taxpayer may in the future make 
a claim and does not constitute a sufficient claim for refund within 
the meaning of section 252 of the Revenue Act of 1921, which pro- 
hibits the making of a refund after five years from the date when 
the return was due unless before the expiration of such five years 
a claim therefor is filed by the taxpayer. Such a claim can not 
be amended by an adequate claim filed after the statutory period. 

CIRcviT COURT oF APPEALs oF THE UNITED STATKs FoR THE SEcoND CIRCUIT. 

Art Metal Construction. Co. v. The United States. 
[February 2, 1931. ] 

OPINION. 

L. EIAND, Circuit Judge: In 1019 the plaintiff filed a return for its income 
and profits tax, showing more than $500, 000 to be due, all of which it paid 
in that year. Later, at the request of the Commissioner it filed four w;iivers; 
the first on December 18, 1023, which expired on December 18, 1924; the next 
on January 19, 1025; the other two within the time of expiration of the 
preceding one. Thus, with the exception of the interval between December 
18, 1024, and January 19, 1925, the extension of tlie Commissioner's time was 
continuous up to December 81, 1927. On February 26, 1024, while the first 
waiver was outstandin, the plaintiff filed a sworn claim for refund, upon 

the form prescribed, in which it stated that it was enga ed in manufacture, 
that the claim related to its income and profits tax, which had been assessed 
at tlie figure returned, and that it requested a reduction of $1 or more as 
the amount to be refunded. The only further contents of the claim was as 
follows: "This claim is filed pursuant to the provisions of section 252 of the 
Revenue Act of 1021, ;is amended by thc Act of !ilarch 4, 1923, for the refund- 

in of any sum which, by reason of future court cases, Treasury rulin s, or 
for other reasons, it may apiiear has been illegally or errone»u, ly assessed or 
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collected. The purpose in submitting this claim is to protect the taxpayer's 
rights in respect of the time within which such claims must be filed. " A. t 
this time the plaintiff was maintaining that it was entitled to a special assess- 
ment of its invested capital for the year 1917, under the forerunner of section 
828 of the Act of 1918, but, as will be observed, the claim did not assert such 

a right for 1018. 
Later, the Commissioner took up certain adjustments of its taxes, to which 

the plaintiff objected, and the waiver of January 19, 1925, already mentioned, 

was given in response to a letter from the Commissioner that his time to reassess 
would soon expire, and that he must have more time within which to consider 

the matter. Nothing further was done before April 1, 1925, the day when the 
plaintiff's right to make any claim for refund expired; but on April 21 the 
Commissioner proposed to assess additional taxes for 1018 and 1919, and the 
plaintiff protested on May 21, asking leave to file a brief. This it did on July 
6, objecting to the added taxes, and for the first time demanding a special 
assessment for 1918, for reasons then set forth. It may be assumed that this 
was an adequate claim for a refund on that ground, if in season. 

As above stated, the Commissioner thereafter twice asked for further 
waivers, each time referring to the proposed added. assessment and once more 

generally, "to the determination of your correct tax liability. " The Board of 
Tax Appeals decided in July, 1026, that the plaintiff was entitled to a special 
a. ssessment for 1917. Eventually in August and December, 1927, the Commis- 

sioner assessed a deficiency for 1910 — not here in question — and found that the 
plaintiff had been overassessed for 1018, because entitled to a special assess- 
ment, as in 1017. He, however, decided. that the claim for refund, first made 
in July, 1025, was too late, disregarding that of February, 1924. 

Under the statutes as they existed in February, , 1924, the plaintiff's time to 
file a claim for refund was limited to five years after the return was filed. 
(Section 252 of the Revenue Act of 1921, as amended by the Act of March 4, 
1928, 42 Stat. , 1504. ) Thus the original claim was timely. This period was 
extended by the Act of 1926 (section 284(g) ) until April 1, 1925, in cases where 
the taxpayer had filed a waiver; and it would have been further extended for 
a year more had the second waiver been given "before the expiration of the 
period" of the first, which was, however, not the case, because of the hiatus 
mentioned above. Hence, any claim for refund was due before April 1, 1925, 
and the only claim filed in time was that of February, 1924. Unless this 
could be amended bv the claim set up in the brief of duly 6, 1925, there was 

no seasonable cia. im, and the Commissioner was right, since no action of his 
could toll the statute, once the limitation had elapsed. 

The supposed claim was no claim at all; it was a mere caveat, an attempt 
to reserve the taxpayer's right at some later time to file a claim, should some- 

thing turn up, either because of a change in the rulings of the courts, or of the 
Department, or for any other reason which might lead him to suppose that 
he could get back what he had already paid. We are not therefore dealing 
with a claim ineffectually couched, which advised the Commissioner that the 
taxpayer had come to doubt the validity of any part of the tax. In such cases 
we may assume arguendo that much latitude would be allowed, not only to 
amend as to the amount demanded, but to amplify the grounds of the claim 

and perhaps to set out others. 
The answer is made that the Commissioner must have known that a special 

assessment was in mind, because that had already been bruited for the year 
1917, and it could not be supposed that what was demanded for one year, would 

be abandoned for the next. So far as inferences are to count at all, the direct 

opposite was at least as reasonable. If the taxpayer, having already raised 

the question of a special assessment for 1917, meant by his claim for the next 

year to ask the same treatment, nothing would appear less likely than that he 

should then omit it. Perhaps a mere reference would have served, but it was 

surely most natural to suppose that he did not then intend to press what he 

had every reason to assert. Special assessments vary with the circumstances 

of the taxpayer; they are especially within the discretion of the Commissioner, 

and the facts of one year are not necessarily the facts of the next. 
Moreover, we can not agree that such a claim can be pieced out by matter 

in pais certainly when it is no more than a general reservation of all future 

claims. Whatever the purpose of the statute, it is at least to advise the Com- 

missioner that the taxpayer intends by it to assert that a part of his tax was 

never due. To allow him to substitute, not a claim, but a warning that he maV 

in the future make a claim — which is all on any theory that the supposed claim 
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was — substantially dispenses with the statute altogether. Presumablv, it was 
to avoid exa«&ly such resulting uncertainties that the Act and the regulations 
required something definite enough for action. The claim called for, and 
indeed admitted, no action at alL Therefore the Commissioner was not bound 
to return it. It bore no evidence that the plaintift had any present complaint 
in mind; there was no intimation until after April 1, 1925, that anything had 
happened which had caused it to doubt any item of the tax which it had itself 
computed and paid. Patentlv, the claim was nothing but an effort to extend 
the time which the statute had given; an effort which the Commissioner was no 
more bound to repudiate than if it had expressly asserted such a right, as 
perhaps indeed it did. 

Again, we can not see what difference it made that under existing rulings the 
claim would have been rejected, had it been a claim at all. A. taxpayer who 

returns and pavs a tax alwaVs thinks that he must pay it as the law is; else 
he would act otherwise. He is given a period in which to repent his complai- 

sance, but its limit confines him; so Congress has determined. Within it he must 
mal-e up his mind what to challenge; his remedies are at hand, if he wishes in 
the courts to reverse the rulings of the Commissioner, or to persuade him to 
recant. It will not entitle him to an extension that, so far as he can see, he 
must be unsuccessful in limine; he must present and prosecute his claim, v;hile 

he is in the way with his adversarv. Anything else is merely a contrivance 
to escape wha. t for good or ill, Congress has seen fit to enact. 

It must be confessed that the authorities are not in unison. It is always a 
harsh thing to sustain a statute of limitations against a conceded claim; 
doubly so, perhaps, in the case of taxes — exactions, whose grounds courts have 

always scrutinized narrowlv. No doubt this accounts for the lengths to v;hich 

the right of amendment has at times been pushed. Nevertheless, we find no 
authoritative decision against what, we can not help thinking, is the plain 
purport of the law. 

In Tucker r. Alexander (275 II. S„228, 48 S. Ct. , 45 (6 Am. Fed. Tax. Rep. , 
70iO [T. D. 8978, C. B. VI — 1, "+7]), the claim had set forth two grounds of 
illegality, and when the action came on for trial the tax was contested upon a 
third. The Government counsel at the trial stipulated that if the suit was 

good on the merits the plaintiff should recover, notwithstanding the necessity 

of amending his claim. All this apparently took place before the time to file 

the claim had expired. The case is clearly to be distinguished, in the first 

place because a claim had been filed for refund of a specific part of the tax, 
and the amendment merely set up a new ground; second, because there was 

an express stipulation by the trial counsel; last, because, as ~e have said, the 
limitation had not yet expired — at least this appears to have been true from 

the opinion in the court below (15 Fed. (2d), 856 (6 Am. Fed. Tax Rep. , 
6388) ). See also Iifaryland Casually Co. v. United States (251 U. S. , 342, 354, 

40 S. Ct. , 155 (8 Am. Fed. Tax Rep. , 3010) ) . 
It is quite true that in Felt d Tarramt bffg. Co, v. United States (37 Fed. 

(2d), Oii (8 Am. Fed. Tax Rep. , 10097) (Ct. Cl. ) ), a claim in as general lan- 

guage as that before us was held sufficient. and that the other decisions of that 

court (Feather River Lumber Co. v. United States, 66 Ct. Cls. , 54 (6 Am. Fed. 
Tax Rep. , 7830 [T. D. 4oll, C. B. Yli — ". 18'] ), Jonesboro [Grocer] Co. v. L ni ted 

Slates, 66 Ct. Cl. , 320 (7 Am. Fed. Tax Rep. , 8948 [Ct. D. 84, C. B. VIII — 2, 

258]), Taylor-Lockumod Co. v. Unite&l States. December 8, 1980, can be recon- 

ciled with the ruling, thou h bv some~hat close distinction. Swift v. United 

States (67 Ct, Cls. , 822 (8 Am. Fed. Tax Rep. , 9020)) is clearly different. 

However, in Oraway v. United States (87 Fed. (2d), 19 (8 Am. Fed. Tax Rep. , 

9950) ), we held a similar claim to be a nullity in an especiallv aggravated 

case; and United States ez rel. Endicolt v. jfellon (89 Fed. (2d), 505 (8 Am. 

Fed. Tax Rep. , 10549) (C. A. D. C. )) is to the same effect. There the Com- 

missioner had assessed an added tax which the taxparer filed a claim to abate. 

In it he inserted a claim for refund of 81, and so far as appears, never made 

any ewart to amend. The claim was thought bad, thou h it is difiicult to see 

whv, if the plaintiif here is correct, since a claim for 81 would. ordinarilv be 

read ns comprising an unknown sum. The addendum in the case at bar. not 

present in that case, seems to us to be immaterial. Red TAng Waiting Co. v. 

Willcuts (15 Fed. (2d), 626 (6 Am. Fed. Tax Rep. , 6360) (C. C. A. 8) [T. D. 

3980, C. B. VI — 1, 225]), while scarcely a rulin, points the same way. 

In tbe district courts the decisions are al. o divided. Leacls v. Xichcls (42 

Fed. (2d), 918 (8 Am. Fed. Tax Rep. , 11258) ); Lebigh, etc. , Co. v. United 

72109' — 81 — 28 
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States (88 Fed. (2d, 687 (8 Am. Fed. Tax Rep. , 10840)); Union, etc. , Co. v. 
Eaton, (20 Fed. (2d), 419 (6 Am. Fed. Tax ReP. , 6857) ); Warner v. Welsh, (24 
Fed. (2d), 449 (6 Am. Fed. Tax Rep. , 7822) ); 27 Fed. (2d), 952 (6 A. m. Fed. Tax 
Rep. , 7960) ); and Wnnderle v. McCaaghn (88 Fed. (2d), 258 (8 Am. Fed. Tax 
Rep. , 10814) ), make for the plaintitf, though several of them are certainly dis- 
tinguishable. jfetnrath Brokerage Co. v. Crooks (28 Fed. (2d), 991 (7 Am. 
Fed. Tax Rep. , 8266) [Ct. D. 42, C. B. VIII-1, 287]), Phoenia Crlass Co. v, 
United 8tates (84 Fed. (2d), 217 (8 Am. Fed. Tax Rep. , 9801) ), and Connell. v. 
Hopkins (48 Fed. (2d), 778 [Ct, D. 248, C. B. IX — 2, 407]) look the other 
way; though here again there is room for distinctions. 

Judgment reversed; petition dismissed. 

(NoTE. — The companion case of Zeller v. United Htates (85 Fed. (2d), 870), 
which involved the same question and was tried in the same trial court with 
the same result, was reversed by the Circuit Court of Appeals under the opinion 
in Art 3fetal Construction Co. v. United 8tates. ) 

ARTIOLE 1086: Claims for refund of taxes erroneously 
collected. 

REVENUE ACT OF 1921. 

Application for special assessment sole basis of claim as ground for 
suit, . (See Ct. D. 886, page 431. ) 

SECTION 256. — INFORMATION AT SOURCE. 

ARTIcI, E 1071: Return of information as to payments of 
$1, 000. 

REVENUE ACTS OF 1918 AND 1921. 

Payments of renewal commissions to estates of deceased agents. 
(See I. T. 2560, page 178. ) 

TITLE III. — WAR-PROFITS AND EXCESS-PROFITS TAX 
FOR 1921. 

PART V. — INVESTED CAPITAL. 

SECTION 826. — INVESTED CAPITAL. 

ARTIcI. E 845: Surplus and undivided pro6ts: 
reserve for income and excess-profits taxes. 

X — 6 — 4930 
Ct. D. 278 

EXCESS PROFITS TAX — REVENUE ACT OF 1918 — DECISION OF SUPREME COURT, 

1. INVEsTEo CAPITAL — REi9UcTION BEUAUSE OF TAxxs FOE PRECEDINQ 
YEAR. 

Federal income and excess prodts taxes are deemed to have been 
paid out of the net income of the taxable year for which they are 
levied, Accordingly, where a taxpayer's books are kept on the ac- 
crual basis, invested capital for the year 1919, computed under sec- 
tion 826 of the Revenue Act of 1918, should be reduced by the 
amount of income and protits taxes for the year 1918 as of the 
dates in 1919 when the ta~es or installments thereof became due 
and payable. 
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2. DEcisioN AEEIEMED. 
The decision of the Court of Claims (68 Ct. CL, 784) affirm«. 

SvPEEME Couzr oz THE UNITED STATE$. No. 40. — OoTosEE TEEII, 1980. 

J'atoems Mnchine Co. , petitiower, v. The United States. 

Ou writ of certiorari to the Court of Claims. 

[January 5, 1031. ] 
Mr. Justice RonEETs delivered the opinion of the court. 
Certiorari was granted to the Court of Claims to review a judgment in 

favor of the United States in an action to recover an alle ed overpayment of 
excess profits tax for the calendar year 1919. The petitioner, a corporation, 
kept its books and made its returns of income and excess profits taxes on the 
accrual basis. In its return for the year ended December 31, 1910, it did not 
deduct from invested capital any amount on account of income and excess 
profits taxes for 1018 assessed and paid in 1919. 

The Commissioner of Internal Revenue determined that the invested capital 
for 1910 should be reduced by the amount of income and profits taxes for 1918, 
as of the dates in 1919 when the installments of taxes fell due and were paid. 
To accomplish this he computed an average deduction for the year 1910, and 
diminished the earned surplus as of January 1, 1919, by subtracting from it the 
n. mount so ascertained. 

The Commissioner's action was in accordance with article 845 of Treasury 
Regulations 45, promulgated April 17, 1019, applicable to the Revenue Act of 
1918. The pertinent portion follows: 

" Federal income * * * taxes are deemed to have been paid out of the 
net income of the taxable year for which they are levied. " 

Section 826(a) of the Revenue Act of 1018 provided that "as used in this 
title the term ' invested capital' for any year means 

"(1) Actual cash bona fide paid in for stock or shares; 
"(2) Actual cash value of tnngible property, other than cash, bona fide paid 

in for stock or shares, 
"(8) Paid-in or earned surplus and undivided profits; not including surplus 

and undivided profits earned during the year;" 
Petitioner asserts that article 845 was based on the erroneous assumption 

that income taxes are payable out of the net income of the taxable year for 
which they are levied. 

The United States replies that it is, and since 1014 it hns been, required 
that a taxpayer shall keep his books and make his returns on a basis whicli 
will reflcct true income; that while the taxes for any year are not payable 
until the following year, good accounting practice requires an accrual of 
them as a liability of the current year's business; nnd that the regulation in 
question was not only reasonable, but necessary for proper administration of 
the Revenue Act. 

The position of the Government is sound. A. corporation can not claim to 
have accumulated any net income in any year until provision is made for taxes 
accrued, based on net income for the same year. 

The reasonableness of the regulation is further shovrn bv the fact that 
"invested capital" was merely a legislative definition of an element in the 
formuln prescribed for computntion of excess profits tax. Congress might 
have expressly declared that taxes should be excluded from invested capital. 
It did not do so in section 826(n), or elsewhere in the Act. The regulations 
were made pursuant to express authority. (See section 1309 of the Reicnue 
Act of 1018. ) They nre valid unless unreasonable or inconsistent with the 
statute. (United States v. &imnud, 220 U. S. , 506, 517 — 518; Intcrnntionnt Ry. 
Uo. v. Davidson; 257 U. S. , 506, 514. ) They constitute contemporaneous con- 

struction by tliose char ed with the administration of the Act, nre for that 
renson entitled to respectful consider;ition, and will not be overruled except for 
wei htv rensons. (United States v. Moore, 05 U. S. , 760, 768; Brcioster v. 

gnge, 280 U. S. , 827, 836 [Ct. D. 148, C. B. IX — 1, 274]. ) 
Petitioner insists that article 845 is unreasonable as applied to 1018 taxes; 

th;it no one could know what those taxes would be at the close of the year, 
because the so-called Revenue Act of 1918 was not passed until February, 1919, 
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and made changes in the rates. But the 1917 Act was in force, and required 
the payment of the same sort of taxes, and petitioner concedes it accrued its 
taxes for 1918 and set them up in a reserve at the end of the year. The Act 
of 19[8 was retroactive and replaced the prior Act of October 8, 1917, and tax- 
payers understood that the policy of the United States with respect to income 
and profits tax was continuous. In February, 1919, the Treasury promulgated 
Decision 2791, applicable to the 1917 Act, and in substance the same as article 
845, which was issued under the 1918 Act on April 17, 1919. The taxes 
in question were provided for by an Act passed in February, 1919, but they were 
for the year 1918. The Act was passed in ample time to allow the taxpayer 
to readjust its accounts for the year by including these taxes; and, since its 
books were kept on an accrual basis, it was necessary that this should be done 

in order clearly to refiect the income for 1918. — 

Umtted States v. Woodyard (256 U. S. , 682 [T. D. 819o, C. B. 4, 158]), on 
which petitioner relies, is clearly distinguishable on the grounds stated in 
Unn'ted States v. Anderson (269 U. S, , 422, 441 [T. D. 8889, C. B. V — 1, 179]). 

We can not hold that the regulation on which the Commissioner relied was 
unreasonable or in conflict with the provisions of the statute. The judgment 
is affirmed, 

SECTION 328. — COMPUTATION OF TAX IX 
SPECIAI CA. SES. 

ARTICLE 911: Computation of tax in special 
ca ses. 

X-17-5037 
Ct. D. 3oz 

EXCESS PROFITS TAX — REVENUE ACT OE 1918 — DECISION OF COURT. 

SPKclsL ABBEBBMKNT — CCMMIBBIONKR s DIBORKTION — SURIBDIOTICN 

OF COURTS. 

Section 828 of the Revenue Act of 1918, which authorizes the 
Commissioner to determine the tax as provided therein in the case 
of a special assessment, vests in the Commissioner administrative 
discretion which a district court is without jurisdiction to review 
and which a circuit court of appeals is without jurisdiction to 
review on appeal from a district court. 

UNITED STs. TKB CIROUIT CCURT CF APPEAL$ F08 THE SEcoND CIRcUIT. 

Breton's "Sharav'ock" Linens, Ltd. , platntlff-appellant, v. Frank G. Bouers, as 
Executor of the Estate of Erank E. BoIoers, Deceased; defendant-appellee. 

[March 14, 1981, ] 
OPINION. 

Sw&N, Circuit Judge: The plaintiff is a corporation organized under the 
laws of' Great Britain, and during the year 1918 it was engaged in the business 
of importing and selling in the United States linens and other textiles. Being 
a foreign corporation, the assessment of its war profits and excess profits tax 
was required, by section 827(b) of the Revenue Act of 1918, to be computed 
by the Commissioner in accordance with section 828 (4() Stat. , 1098). That 
section reads in part as follows: 

"SKC. 828. (a) In the cases specified in section 827 the tax shall be the 
amount which bears the same ratio to the net income of the taxpayer 
for the taxable year, as the average tax of representative corporations engaged 
in a like or similar trade or business, bears to their average net mcome 

1' or such year. 
"In computing the tax under this section the Commissioner shall compare 

the taxpayer only with representative corporations whose invested capital can 
be satisfactorily determined under section 826 and which are, as nearly as may 
be, similarly circumstanced with respect to gross income, net income, profits 
per unit of business transacted and capital employed, the amount and rate of. 
war profits or excess profits, and all other relevant facts and circumstances. " 
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The complaint alleges upon information and belief that for the year 191S 
the ratio of the average tax to the average net income of representative cor- 
porations engaged in like business and similarly circumstanced to plaintiff 
in the respects specified in the statute, did not exceed the sum of 25 per cent, 
and it charged that the Commissioner failed to use this ratio but ill~lly 
assessed against plaintiff a tax. which was 44. 8 per cent of its net income for 
said year, resulting in an illegal exaction of some $19, 600, for the recovery 
of which this suit was brought after a claim for refund had been rejected. 
Thus it is apparent that tbe complaint attacks the correctne~s of the ratio 
used bv the Commissioner and asl-s the court to review all the comparative 
data which under the statute must enter into his determination of such ratio. 
The district court held that section 328 vested in the Commissioner admini. tra- 
tive discretion in the computation of the tax which was not subject to judi- 
cial control on the mere allegation of error or illegality. It= opinion mav be 
found in 41 F. (2d), 862. The correctness of this view is the sole question 
presented by this appeal. 

A majority of the court are of opinion, as was the judge below, that the 
law is settled adversely to appellant's contention by ll illiamsport liire Rope 
Co. v. En(ted States (277 V. S. , 551 [T. D. 4172, C. B. 'i II — 2, 323]). There 
it was held that the Court of Claims was without jurisdiction to review the Com- 
missioner's refusal to grant a domestic corporation a special assessment, 
becau-e the Commissioner's determination involred administrative discretion 
which could only properly be exercised bv an official or a botly havin wide 
experience with the class of problems concerned. It is true that there the 
precise question was whether conditions existed which entitled the domestic 
taxpayer to a special assessment, the Commissioner having computed its tax 
by the normal method; while here the foreign taxpayer is required to have 
a special assessment and the question is whether it has been rightly computed. 
But the considerations which controlled the answer to the former question are 
equally applicable to solution of the latter, and were, we thinl-, , present to the 
mind of the court, as indicated by the following quotations from the opiniou 
of Mr. Justice Brandeis (pages 55S-559): 

The task imposed on the Commissioner by sections 327 and 32S 
was one that could only be performed by an otficial or a body having wide 
knowledge and experience with the class of problems concerned. For the 
requirement of a special assessment under paragraph (d) of section 327 and 
its compatat(on in. all cases, are deperdent on ' the arerage tax of representa- 
tive corporations engaged in a like or similar trade or business. ' [Italics ours. ] 

what are ' representatire corporations engaged in a like or similar 
trade or business'; which corporations are "'as nearly as may be, similarly 
circumstanced with respect to gross income, net income, prohts per unit of 
business transacted and capital employed, the amount and rate of war profits 
or excess profits, and all other relevant facts and circumstances ' — these are all 
questions of administratire discretion. " 

In Blair v. Osterlein Co. (275 V. S. , 220, 226 [T. D. 4120, C. B. VII — 1, 181]), 
it was said that "there is no inhereut impossibility or, indeed, serious diffi- 
culty in reviewing judicially anv determination authorized by sections 
and 328, " but this language vvas used with reference to a review by the Board 
of Tax Appeals and must. in the light of the later %'illiamsport decision, 
be so limited. Vi hether upon appeal from the Board, a circuit court of appeals 
has power to review a decision of the Board in respect to special assessment 
under these sections, we need not now sav. (See Ryan Car Co. r. Commis- 
sioner, 44 F. (2d), 26 (C. C. A. 7); cf. Cramer 8 King Co. v. Commissioner, 
41 F. (2d), 24 (C. C. A 8) ) 

The interpretation of the %'illiamsport opinion which we adopt was also 
adopted by the Court of Claims in Chicago Frog cf Srcitch Ca. v. united States 
(67 Ct. Cls. , 662 [Ct. D. 127, C. B. VIII — 2, 855], cert. denied, 280 l. '. . S. . 579). 
That was a case identical with the suit at bar, except that the complaining 
taxpayer was a doruestic corporation. (See also Cliaton Iron 6 Steel Co. v. 
Heiner, 30 F. (2d), 542, ;&44 (D. C. W. D. Pa. ). ) The fact that special assess- 
ment is mandatory for a foreign corporation and permissive for a domestic 
one furnishes no basis for distinction wheu each is attacking the Commission- 
er's computation on the grountl that he selected improper comparatives in 
determiniug the assessment which he made. 

The judgmeut is afiirmed. 

MxNroN, J. , dissents v ith opinion. 
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PART VII. — MISCELLANEOUS, 

SECTION 885. — FISCAL YEARS ENDING IN 
1MI OR 1MB. 

APTIOIE 9M: Fiscal year of corporation ending in 1Ml. 

REVENUE ACTS OF 1916, 1917, AND 1918. 

Deduction d'or obsolescence in computing the proportionate part of- 

taxes of that part, of the fiscal year 1918 falling within calendar year 
1917. (See Ct. D. 998, page 850. ) 

TITLE XIII. — GENERAL ADMINISTRATIVE PROVISIONS. 

SECTIONS 1818, 1819, AND 1MO. — LIMITATIONS UPON 
SUITS AND PROSECUTIONS. 

ARTIcrz 1050: Suits for recovery of taxes errone- 
ously collected. 

X-16-50o7 
Ct. D. 817 

INCOME AND EXCESS PROFITS TAXES — REVENUE ACT OF 1917 DECISION OF 
COURT. 

1, SUIT — DEFENsE — RES ZUDIGATA. 

A. judgment in a suit by a corporation against a collector for 
the recovery of taxes paid is a bar to a subsequent suit by the 
same corporation against the collector for the recovery of the same 
taxes though based upon a ground not specifically set forth in the 
pleadings or considered by the court in the first suit. 
2. JOINT ADVENTURE, 

AVherc a mining corporation enters into a contract with anothei 
corporation whereby the former secures the latter to finance the 
operation of a mine, upon which the former company holds a lease, 
to render services and to market the ore produced in consideration 
of a percentage of the net profits, the losses, if any, to be borne 
equally, the title to the lease and to the ore in the ground to 
remain in the mining company and the title to the ore when 
delivered to pass to the other, the agreement does not constitute 
the two corporations joint adventurers. 

UNITED STATES DISTRIcT COURT& DIsTRIGT CF MINNESCTA, THIRD DIvIsIQN. 

BOM&e-Bftrke 3fining Co. , a Corporation, and Bofee-Burke Co. , a Corporation, 
plaintiffs, v. Ief)i Sf. . Willents, Collector of Internal Revenue of the United 
Btates of America in an&tt for the District of I&finnesota, defendant. 

[December 12, 1930. ] 

OPINION. 

BANDORN, D. S. : This suit is brought bv the same plaintifFs against the 
same defendant, to recover the same taxes as in a former suit in this court, 
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No. 1574 Law. In the former ease, the judgment was in favor of the defendant. 
Grounds for recovery of the tax asserted in this . case are different, namely, 
that the profits taxed were not profits of an individual partnership or cor- 
poratioi&, and that the statute of limitations had run against a portion of the 
total taxes sought to be recovered at the time it was collected. 

It seems clear that this action is barred by the former judgment, as claimed 
by the defendant. "It is a finality as to the claim or demand in controversy, 
concluding parties and those in privity with them, not only as to every matter 
which was offered and received to sustain or defeat the claim or demand, but 
as to any other admissible matter which might have been offered for that 
purpose. " (Cromwell v. County of Sao, 94 U, S. , 351, 352; jfyers v. Interna- 
tional Trust Co. , 268 U. S. , 64, 70. ) 

"A party seeking to enforce a claim, legal or equitable, must present to 
the court, either by the pleadings or proofs, or both, all the grounds upon 
which he expects a judgment in his favor. He is not at liberty to split up 
his demand and prosecute it by piecemeal, or present only a portion of the 
grounds upon which special relief is sought, and leave the rest to be pre- 
sented in a second suit, if the first fail, There would be no end to litigation 
if such a practice were permissible. " (Starh v. Stan. , 94 U. S. , 477, 485; 
Werlein v. New Orleans, 177 U. S. , 390, 398, 400; Baltimore Steamship Co. v. 
Phillips, 274 U. S. , 316. ) 

The defendant, on the trial, failed to introduce in evidence the files and 
records in the former case, and thereafter made a motion to reopen for that 
purpose. I have granted the motion, but, even without it, this court will take 
judicial notice of its own records. In St. Lonis-San Fra»ieiseo R. Co. v. Byrnes 
(24 Fed. (2d), 66, 69), Judge Kenyon, for the circuit court of appeals, said: 
"The district court could take judicial notice of its own records, and in so 
doing would have full knowledge of the original suit. " ()&l'ilson v. Caleala- 
graph Co. (C. C. A. ), 153 Fed. , 961; The Golden Gate (C. C. A. ), 286 Fed. , 105. ) 

It is here claimed, however, that the plaintiffs were precluded by the court 
in the former suit from raising the question that the profits taxed were 
those of joint adventurers, because the plaintiffs had not filed a claim for re- 
fund on that ground. The records show only that that question was not 
specifically set forth in the pleadings or considered by the court. Assuming, 
for the purpose of this decision, that that question could not have been pre- 
sented in the prior litigation, my opinion is that the evidence does not sustain 
the plaintiffs' c& uitention. The contract between the plaintiff Bowe-15urke 
Miuing Co. and Pickands, Mather & Co. was one whereby the Minin company 
secured Pickands, hlather & ('o. to finance the operation of the mine, upon 
which the former company held a lease, to render services, an. d to market the 
ore produced, in consideration of 50 per. cent of the net profits. Under the 
contract, losses were to be borne equally, if there were losses. The title to 
the mining lease and to the ore in the ground remained in the Mining company. 
The title to the ore when delivered to Pickands, Mal. her & Co. passed to that 
company. The contract was essentially one whereby the Mining company 
secured finances and a purcliaser for its ore, not upon a basis of fixed com- 

pensation, but upon a contingent basis. The agreement did not constitute 
the two corporations partners, nor did it make them joint adventurers. Each 
retained its identity with respect to its dealings with the other. The Mining 
company had certain definite obligations to perform and expenses to pay, and 
so did Pickands, Mather & Co. The 'Mining company operated the mine; 
the other compaiiy took and sold the ore. The joint account was obviously 
to secure such advances as might be made by Pickands, Mother & Co. under 
the contract. If the Mining company had been able to finance its own opera- 
tions, but had contr:icted with Pickands, Mather & ('o. to take tlie entire out- 

put of its mine on the basis of 50 per cent of the entire net profits, the situation 
Would have been, in substance, the same. 

The profits accruing to a corporation by virtue of such a contract are none 
the less taxable because it procures its finances and the sale of its ore in the 
manner disclosed. 

For tlie foregoing reasons, I find generally in favor of the defendant, that 
he is entitled' to judgment for a disinissal of this action, and for his costs 
and disbursements. 
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ARTICLE 1050: Suits for recovery of taxes errolie- 
ously collected. . 

X-18-5049 
Ct. D. 899 

FEDERAL TAXES — BOND AS A. DEFENSE — DECISION OF COURT. 

ST, "IT — DEFENSE — BoND. 
Where an assessment is made within the statutory period there- 

for and after the expiration of the period the taxpayer files a 
claim for abatement accompanied by a bond to secure the payment 
of "all sums of money fnally adjudicated" by the Commissioner 
to be due by it, the bond is an independent valid promise to pay 
the tax found due by the Commissioner, is a waiver of the period 
of limitation on collection, and is a defense to a suit by the tax- 
payer based upon the ground that the collection of the amount 
finally determined by the Commissioner and paid by the taxpayer 
upon demand was barred by the statute of' limitations. 

UNITED STATEs CIRoUIT CoURT oF APPEAI s FoR THE FIFTH CIROUIT. No, 5909. 

Itryant-Iinlo Go. , a Corporation, appellant, v. George G, Ifoplctna, Collector 
of Internal Revenue, appellee. 

Appeal from the District Court of the United States for the Northern District of Texas. 

[March 24, 1981. ] 
OPINION. 

BR+AN, Circuit Judge: Appellant sued in the district court to recover the 
amount of an additional assessment for the calendar year 1917 of an income 
tax which it paid under protest. The suit was based on the ground that the 
collectiou of the ta. x was barred because it had not been assessed within 
the time allowed. under section 259(d) of the Revenue Act of 1921, under 
which the Commissioner of Internal Revenue, if he fail to determine and assess 
a tax within five years, can not thereafter enforce collection in the absence of 
a consent in writing. 

A. jeopardy assessment was made within the statutory period, and shortly 
after the expiration of that period appellant filed a claim of abatement, and 
a bond to secure the payment of "all sums of money finally adjudicated" 
by the Commissioner to be due by it. The Commissioner did not finally 
determine the amount of the additional assessment until several months 
after the lapse of the statutory period as extended by a written waiver. The 
jeopardy assessment was somewhat reduced upon consideration of the claim 
of abatement; and the amount finally determined was paid by the taxpayer 
upon demand being made upon it by the Commissioner. The Government relied 
on the bond as a defense to the suit; and the judgment was in its favor. 

we are of opinion that appellant's bond constituted a waiver of the 5-yeal' 
statute ot limitations and an independent valid promise to pay the tax found 
by the Commissioner to be due. The bond placed no limit upon the time 
within which the Commissioner should pass upon the claim of abatement 
and finally determine the amount of the tax. The statute of limitations 
relied on by appellant does not prevent a suit on the bond, In United States 
v. John Bart' Go. (279 U. S. , 879 [Ct. B. 05, C. B. VIII — 1, 189]), it is said: ' The object of the bond was not only to prevent the immediate collection of 
the ta- but also to prevent the running of time against the Government. The 
taxpayer has obtained his object by the use of the bond, and he should not 
object to making good the contract by which he obtained the delay he sought. " 
The fact that appellant paid the tax on demand, and thus rendered a suit 
on the bond unnecessary, does not affect the question of law decided in the 
case just cited. The bond has the same effect upon the statute of limitations, 
whether it is sued on by the Government or is pleaded by it as a defense to 
a suit brought by a taxpayer to recover back the tax he has paid. On the 
authority of United States v, John Bart' Co. , supra, the judgment is affirmed. 
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~TlcLE 1050: Suits for recovery of taxes errone- 
Ously collected. 

K-20-o 066 
Ct. D. 836 

FEDERAL TAXES — REVEXUZ ACT OF 1921 — DKCISIOX 0 ~ SUFRE5IE COURT. 

SUI~IAIM FOR REFUIvn — SUFFICIExcv 0F CLAIM. 

A claim for "refund of taxes illegally collected" which is filed 
"to protect all possible rights of the taxpayer" and states as the 
sole ground for a refund that the taxpayer has filed with the Com- 
missioner an application for a special assessment of the excess 
profits tax, does not constitute a claim for refund, under section 
1818 of the Revenue Act of 1921, which will support a suit to recover 
a tax based on the ground that a deduction from gross income was 
disallowed. The necessity for filing a claim such as that section 
requires is not dispensed with because the claim may be rejected. 

SUPREME CoURT oF THE CFITED STATEs. Xo. 116. — OcmsEE TEaxi, 1980. 

The United States, petitioner, v. Fett cf Tarrant 3ffg. t, "o. 

On writ of certiorari to the Court of Claims. 

[April 18, 1981. ] 

Mr. Zustice SIUEE delivered the opinion of the court. 
This court granted certiorari (281 U. S. , 719) to review a judgment of the 

Court of Claims, allowing recovery by respondent of income and excess profits 
taxes alleged to have been ille allv exacted for the year 1917. (87 F. (2d), 
977. ) It is conceded that respondent was entitled to a deduction from gross 
income for that year on account of exhaustion or obsolescence of patents, under 

section 208 of the Revenue Act of March 8, 1917 (89 Stat. , 1001); sections 4 
and 206 of the Act of October 8, 1917 (40 Stat. , 802, 805); section 12(a) of 
the A. ct of 1916 (89 Stat. , 767), which, if allowed, would result in the refund 

demanded. 
The sole objection to recovery urged by the Government is that the claim 

for refund filed by petitioner as a prerequisite to suit did not comply with 

section 1818 of the Revenue Act of 1921 (42 Stat. , 814) and article 1086 of 
Treasury Regulations 62, under that Act. 

Section 1818 provides that "no suit * * * shall be maintained in any 
court for the recoverv of any internal-revenue tax alleged to have been 

illegally * * * collected s * * until a claim for refund or credit has 

been duly filed with the Commissioner of Internal Revenue, according to the 
provisions of law in that regard, and the regulations of the Secretarv of the 

Treasurv * a *. " Article 1086, Treasurv Regulations 62, provides that 
claim for refund shall be made on Form 848 and that "all the facts relied 

upon in support of the claim should be clearly set forth under oath. " 
Respondent filed an application under oath for reduction of its 1917 tax 

liability and for a corresponding return of taxes paid, on Forin 848, which it 
designated a claim "for refund of taxes illegally collected. " But the sole 

ground stated for the demanded reduction of tax was that petitioner had filed 

with the Commissioner an application for special relief from the amount of its 
excess profits tax under section 210 of the Act of 1917 (40 Stat. , 807 ). ' 

s The material part of the claim for refund is as follows: 
"The taxpayer has filed with the Commissioner a claim for special relief under section 

210 of the 1917 Revenue Act for the excess prufits tax assessed for this period. 
"This claim is filed to protect an possible legal rights of the taxpayer, pending, and 

at the rate of, the settlement of the claim for relict. Computation has been made as 
follows: 

Total profits taxes paid c"I 7S9. 88 
Less: decrease in income taxes on account of profits taxes 

credit 18, 667. 87 

Refund claimed 214, 122. 01 

" The taxpayer requests an oral hearing and the right of appeal in the event of an 

adverse decision on the part of the unit and before any formal rejection of the ciaun 

is made. " 
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That section provides for a special method of assessment of excess profits 
taxes in any case where the Secretary of the Treasury is unable satisfactorily 
to determine the invested capital of the taxpayer. It has no relation to deduc- 
tions from gross income on account of exhaustion or obsolescence of patents. 
In support of its claim, which was ultimately allowed in part, respondent pre- 
pared and filed a brief, and an oral argument was held in the otfice of the Com- 
missioner; but neither in its claim for refund, its brief, nor at the hearing, 
was mention made of the deduction now claimed. 

The filing of a claim or demand as a prerequisite to a suit to recover taxes 
paid is a familiar provision of the revenue laws, compliance with which may 
be insisted upon by the defendant, whether the collector or the United States. 
(Tacker v. Aleaander, 275 U. S. , 228 [T. D. 8978, C. B. VI — 1, 287]; 3laryland 
Casaalty Co. v. United States, 251 U. S. , 842, 858, 854; Vinyl Connty Sacinys 
Institution v. Itlair, 116 U; S. , 200; Nlckols v. United States, 7 Wall. , 122, 130. ) 

One object of such requirements is to advise the appropriate ofiicials of the 
deinands or claims intended to be asserted, so as to insure an orderly admin- 
istration of the revenue (Nictiols v. United States, supra, page 180), a purpose 
not accomplished with respect to the present demand by the bare declaration 
in respondent's claim that it was filed "to protect all possible legal rights of 
the taxpayer. " The claim for refund, which section 1818 makes prerequisite 
to suit, obviously relates to the claim which may be asserted by the suit. 
Hence, quite apart from the provisions of the regulations, the statute is not 
satisfied by the filing of a paper which gives no notice of the amount or nature 
of the claim for which the suit is brought, and refers to no facts upon which 
it may be founded. 

The Court of Claims, in allowing recovery', relied upon Tacker v. Alexander, 
supra, and upon the fact that at the time when petitioner filed its return and 
its claim for refund, the Treasury had consistently refused to allow deductions 
from gross income for exhaustion of patents. Consequently it held that the 
filing of a demand which was certain to be refused was a futile and unneces- 
sarv act. But in Tacker v. A. /eaander the right of the Government to insist 
upon compliance with the statutory requirement was emphasized. Only be- 
cause that right was recognized was it necessary to decide whether it could 
be waived. The court held that it could, and that in that case it had been 
waived by the stipulation of the collector filed in court. Here there was no 
compliance with the statute nor was there a waiver of its condition, since the 
Commissioner had no knowledge ef the claim and took no action with re- 
spect to it. 

The necessity for filing a claim such as the statute requires is not dispensed 
with because the claim may be rejected. It is the rejection which makes the 
suit necessary. An anticipated rejection of the claim, which the statute con- 
templates, is not a ground for suspending its operation. Even though formal, 
the condition upon which the consent to suit is given is defined by the words 
of the statute, and " they mark the conditions of the claimant's right. " 
(Rock Island R. R. Co, v. United States, 254 U. S. , 141, 148 [Ct. D. 2, C. B. 4, 
842]. ) Compliance may be dispensed with by waiver, as an administrative 
act (Tacker v. Aleaander, supra); but it is not within the judicial province to 
read out of the statute the requirement of its words. (Rand v. United States, 
249 U. S. , 508, 510. ) 

Reversed. 

SECTION 18o4. — INTEREST ON REFUNDS 
ND JUDGMENTS 

AErrcx. E 1040: Interest on refunds and judgments. 

REVENUE A. CT OF 1921. 

Bate credit of overpayment is allowed. (See Ct. D. 998, page 885. ) 
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[$1824, Art. 1040. 

X-26-5122 
Ct. D. 858 

FEDERAL TAXES — RE& ENCE ACT OF 1921 — DECISION OF SUPREME COURT. 

INTEREST — TIEFUND — SPECIFIC PROTEST — REqUEST FOR SPECIAL AS- 
SESSMENT, 

A request for a special assessment of excess profits tax Ivith a 
statement of the ground for the same is not "a specific protest 
setting forth in detail the basis of and reasons for such protest" 
within the meaning of subdivision (a)1 of section 1824 of the 
Revenue Act of 1921, which provides for the allowance of interest 
on refunds under the conditions specified therein. 

SUPREME COURT OF THE IrNITED STATES. No. 268. — OCTOBER TERM, 1980. 

Maes rt Waldstein Co. , petit(Crier, v. The United States. 

On writ of certiorari to the Court of Claims. 

[May 25, 1981. ] 

Mr. Justice MORETNOLns delivered the opinion of the court. 
The petitioner seeks to recover interest on an overpayment made June 20, 

1918, on account of income and excess profits taxes assessed for the year 1917, 
which was refunded during 1922. The Court of Claims denied relief and we 
are asked to reverse this action. 

The Revenue Act oi 1917 (40 Stat. , 800, 808, 804, 807) laid an income tax; also 
a tax upon excess profits equal to designated percentages of the net income, 
after making deductions therefrom as stated in section 208. The amount of 
such deductions depended upon invested capital, prewar operations, etc. 

The provisions of that Act here specially applicable 1'ollow— 

"SKC. 205. (a) That if the Secretary of the Treasury, upon complaint finds 
either (1) that during the prewar period a domestic corporation or partnership, 
or a citizen or resident of the United States, had no net income from the trade 
or business, or (2) that during the prewar period the percentage, which the 
net income was of the invested capital, was loiv as compared with the percent- 

age, which the net income during such period of representative corporations, 
partnerships, and individuals, engaged in a like or similar trade or business, 
was of their invested capital, then the deduction shall be 

"SEC. 210. That if the Secretary of the Treasury is unablc in any case 
satisfactorily to determine the invested capital, the amount of the deduction 
shall be the sum of (1) an amount equal to the same proportion of the net 
income ot the trade or business received during the taxable year as the 
proportion which the average deduction (determined in the same manner as 
provided in section 208, without including the $8, 000 or $6, 000 therein referred 
to) for the same calendar year of representative corporations, partnerships, 
and individuals, engaged in a like or similar trade or business, bears to the 
total net income of the trade or business received by such corporations, part- 
nerships, and individuals, plus 

Article 52, Treasury Department Regulations 41, promulgated under the 
Revenue Act of l917, states— 

"Section 210 provides for exceptional cases in which the investeil capital 
can not be satisfactorily di. termined. In such cases the taxpayer may submit 

to the Commissioner of Inter»al Revenue eviilence in support of a claim for 
assessment under the provisions of section 210. " 

Revenue Act of 1921 (ch. 186, 42 Stat. , 227, 816)— 
"SEC. l824. (a) That upon the allowance of a claim for the refund of or 

creilit, for internal revenue taxes paid, interest shall be alloived anil paid upon 

the total amount of such refund or credit at the rate of one-half of 1 pcr 
centum' per month to the date of such allowance, as folloivs: (1) if such 

amount was paid imder a specific protest setting forth in detail the basis of 
and reasons for such protest, from the time Ivhen such tax was paiil. 

The petitioner, a. domestic corporation, on March 28, 1918, filed its income 

and excess profits tax return for the year 1917. From this it appeared that, 
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reckoned according to the rule commonly applicable, the tax amounted to 
$1, 508, 400. 25. With the return petitioner sent a written communication, ad- 
dressed to the Commissioner, copied in the margin. ' This expressed the opinion 
"that our tax is proportionately larger than that of other representative con- 
cerns in the same line of business" and "that this disproportion arises from 
causes of the nature of those specified in article 52, of Regulations No. 41. " 
And finally: "Upon the above statement, which we are prepared to support 
and amplify if required, we request assessment in the manner provided for in 
article 52, referring also to articles 18 and 24, Regulations No. 41. " 

On June 20, 1918, payment was made of the full amount of the tax reckoned 
upon i. he March 28 return. This was accompanied. by a letter stating "we filed 
a request dated March 28 for assessment in the manner provided for in article 
52, referring also to articles 18 and 24, Regulations 41. Understanding that 
these questions will be passed upon at a later date, we shall be pleased to be 
advised that a hearing will be granted to us. " At this time no provision of law 
permitted recovery of interest upon refunded overpayments. 

December 30, 1921, petitioner filed a formal claim for the refund of excess 
payment of income and excess-profits tax for 1917. 

The petitioner now claims that the contents of its letter of March 28, 1918, 
reiterated in the later one, were suificient to meet the requirements of mction 
1824(a), Act of 1921 — that what was there written amounted to "a specific 
protest setting forth in detail the basis of and reasons for such protest, " within 
the meaning of the statute. The Court of Claims held otherwise; and while its 
opinion can not be wholly approved, the judgment is correct and must be 
afilrmed. 

I MAAS & WALDSTEIN CO. 
MAROH 28, 1918 

CoMMIssioNER ox INTERNAL REYENOE, 
Igashington„ D. il. 

DEAR SIR: We beg to submit herewith tax returns for the Maas & Waldstein Co. covering 
the year 1917 as follows: 

Tax return. Amount of tax. 
Corporation income tax return $72, 762. 90 

Do 482. 56 
Muniiions manufacturers' tax return 242 704 39 
Corporation excess profits tax return 1, 435, 637. 3o 

Total ainount of tax 1, 7ol, 587. 20 

Our net income for the taxable year was $2, 656, 395I01. We are therefore required to 
pay in the above taxes substantially 66 per cent of our net income. Of the total amount 
of the excess profits tax, substantially 83 per cent is assessed at the 60 per cent rate, in 
addition to which we are required to pay over $242, 000 for the munitions manufacturers' 
tax. 

It is our opinion that our tax is proportionately larger than that of other representa- 
tive concerns in the same line of business. It is our further opinion that this dispropor- 
tion arises from causes of the nature of those specified in article 52 of Regulations 
No. 41, for the following reasons: 

1. Under paragraph 3, article 52, it is our belief that through the simple form and 
manner of our organizatiou we are placed at a disadvantage in comparison with repre- 
sentative concerns in a similar trade or business. In accordance with tbe regulations 
applying to excess profits tax returns, we have reduced the value of the tangible assets 
acquired at the time of our organization to $100, 000. No proper evidence of the actual 
value of these assets when acquired by the corporation is now in existence, but it is our 
opinion that their actual value was far in excess of $100, 000. By reason of our organi- 
zation, it has been possible to make our return in strict accord with the law aud the 
regulations. We believe that this fact places us at a disadvantage with concerns which, 
by reason of the manner of their organization, and by reason of reorganizations through 
which they may have passed, are not able to correct their capital account in tbe manner 
provided in the regulations. 

2. Under paragraph 4, article 52 our invested capital, when computed in the manner 
rpecified in the regulatious, is mani/estly seriously disproportionate to the taxable income. 
This arises in part for the reasons specified in the preceding paragraph and in part for 
the reason specified under (b) in paragraph 4. About 90 per cent of our total net income 
was earned through the operation of our guncotton plant. This plant was erected solely 
for war purposes to meet the needs of a foreign government and will not be wanted for 
Ihe purpose of our trade or business after the termination of the war. Under the regu- 
lations it has not been possible to properly allow for the amortization and exceptional 
depreciation of this plant. 

Upon the above statement, which we are prepared to support and amplify if required, 
, ;. e request assessment in the manner provided for in article 52, referring also to articles 
18 and 24, Regulations No. 41, 

Very truly yours, 
MAAS & WALDSTEIN CO. , 
HENRY V. WALKER, Pros'ilfszif, 
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The general purpose of the petitioner's communications to the Commi»»loner 
was to induce the latter to set on foot an investigation of the companv'» affair s 
to the end that, after ascertaining the circumstances and in the exercise of a 
proper discretion, he might make an assessment duly proportioned to those 
imposed upon others engaged in like business. There was no challenge of the 
Commissioner's right then to demand payment according to the general rule- 
no claim that in view of the facts then before him this would amount to au 
unlawful imposition. Considering the circumstances disclosecl, the Commi- 
sioner did nothing unjust or contrary to law when he demanded payment; and 
if he had concluded to take no further proceedings, the petitioner could have 
recovered nothing. (Willianisport Wire Rope Uo. v. United States, 277 U. S. , 
551 [T. D. 4172, C. B. VII — 2, 823]. ) 

In Girard Trust Co. v. U»ited States (270 U. S. , 168, 170, 178 [T. D. 891~, 
C. B, V — 2, 209]), this court pointed out that the Act of 1921 is remedial ancl 
was passed with the general purpose to "require the Government to recoup 
the taxpayer unjustly dealt with by paying interest during the whole time the 
money was detained. " Also, we there said — "A protest is for the purpose of 
inviting attention of the taxing o@cers to the illegality of the collection, so that 
they may take remedial measures at once. " 

We are unable to conclude that the petitioner's action amounted to a precise 
objection to an unauthorized exaction within the fair intendment of the 
statute. Meticulous compliance by the taxpayer with the prescribed conditions 
must appear before he can recover. (Lueas v. Pilllod Iruni, her Co. , 281 U. S. , 
245, 249 [Ct. D. 266, C B. IX-2, 896]. ) 

Aibrmed. 



SALES TAX RULINGS. 

TITLE IL — MISCELLANEOUS TAXES. (1928) 

ADMISSIONS AND DUES. 

REGULATIQNs 48) ARTICLE 41: Initiation fees. X-8-4948 
Ct. D. 983 

TAX ON ADMISSIONS A. ND DUES — REVENUE ACT OF 1928 — DECISION OF COURT, 

INITIATIoN FEES — AMOUNT PAm To RETIRING MEMBER FOR STocK. 
An amount paid by a new member to a retiring member of a club 

for shares of stocks in a corporation which are required to be 
owned by the new member as a condition to membership in the club 
are initiation fees within the meaning of section 501 of the Revenue 
Act of 1926 as amended by section 418 of the Revenue Act of 1928. 
As so construed the section is constitutional. 

UNITEO STATEs CIRCUIT CoURT OF APPEAI. s F0R THE SxcoND CIROUIT. 

Ector O. 3innn, plaintiff-appellee, v. Frank X. Botoers, Collector of Internal 
Revenne for the Second District of the State of Netc Fork, defendant- 
a p pelt ant. 

[January 8, 1981. ] 
OPINION. 

MANTON, Circuit Judge: Appellee was elected a member of a golf club — Deep- 
dale Club — a voluntary association. Its constitution and by-laws required, in 
order to qualify a member, that such member be the owner of one share of class 
A and one share of class B stock of the Deepdale Golf Club, Inc. But owner- 
ship of such shares alone did not entitle the owner to membership in the club; 
it was necessary that he be elected in pursuance to Article X of its by-laws. 
Appellee purchased from a retiring member of the Deepdale Club, the required 
shares of stock for $4, 500, which he paid to the retiring member. A. tax of' 
$450 was assessed and paid to the club as an agent of the collector. This tax 
of 10 per cent of the purchase price of the stock was levied pursuant to section 
501 of the Revenue Act of 1926 (44 Stat. (part 2), 9) as amended by section 
418 of the Revenue Act of 1928 (45 Stat. , 791). A claim for a refund was 
rejected and suit was brought. On motion made for judgment on the pleading, 
it was held that the tax could be recovered. 

Section 418 of the Revenue Act of 1928, referring to club dues tax, imposes 
such tax upon persons paying dues or initiation fees and provides; 

"As used in this section ~ ~ ~ the term 'initiation fees, ' includes any 
payment, contribution, or loan required as a condition precedent to member- 
ship, whether or not any' such payment, contribution, or loan is evidenced by 
a certiQcate of interest or indebtedness or share of stock, and irrespective of 
the person or organization to whom paid, contributed, or loaned. " 

Under the 1928 amendment, it is clear that the purchase of stock by the 
appellee from the Deepdale Golf Club, Inc. , would require the payment of a 
tax. But the argument is that because the purchase was from a retiring 
member, the stock of the landowning corporation was not a payment to the 
Deepdale Club and therefore not taxable. The Deepdale Golf Club, Inc. , is a 
third party as between the appellee, a new member, aud the Deepdale Club, 
an association. The 1928 amendment provides for the pavment of dues to 

(486) 
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such a club or organization and the language is identical with the phrase 
appearing in section 701 of the Revenue Act of 1917 (40 Stat. , 800); section 
801 of the Revenue Act of 1918 (40 Stat. , 1057); section 801 of the Revenue 
Act of 1921 (42 Stat. , 227); section 501 of the Revenue Act of 1924 (43 Stat. , 253); and section 501 of the Revenue A. et of 1926 (44 Stat. (part 2), 9). But 
in the 1928 amendment, Congress added the term "initiation fees. " This we 
think broad enough to cover the ease at bar. And the Act should be so 
construed as to extend to initiation fees since it does not defeat or destroy 
that which formerly was taxable. (Bernier v. Same, 147 U. S. , 24', 240; 
Blair v. Chicago, 201 U. S. , 400. ) The payment made by the appellee to the 
retiring member for the stock was a condition precedent to membership in 
the Deepdale Club. The payment was for the shares of stock to a "person. " 
Under the 1928 amendment, it must be regarded as an initiation fee. The 
phrase "irrespective of the person or organization to whom paid, contributed, 
or loaned" was intended to cover such a transaction and to tax all payments 
required to be made as a condition prececlent to membership. The Commis- 
sioner in his regulations under the 1928 amendment (Regulations 43, article 
41) has substantially so ruled. This departmental construction of the statute 
should be given weight. (Logan v. Dacis, 238 U, S. , 013; U. S. v. Ifermanos g 
Ccrnpaniri, 209 U. S. , 387; Bel le field Co. v. Hei ner, 25 Fed, (2d), o60 
(C. C. A. 8). ) 

It is argued that the taxing statute does not reach the amount paid for 
these shares of stock since the requirement of ownership of shares in the 
by-laws is not the same as a "payment, contribution, or loan" as used in 
the statute. But the appellee purchased the stock in order to meet the require- 
rnents of the by-laws paying the face value to acquire ownership. There was 
no other initiation fee required, other than the ownership of the stock. It 
was that payment Congress intended to tax. 

It is argued that this construction of the Aet imposes a direct tax upon the 
personal estate by reason of general ownership thereof and that it is unconsti- 
tutional because it is not apportioned. (U. S. Constitution, Article I, section 
2, clause 8; Article I, section 9. ) It is an excise tax which must be uniform. 
Uniformity is not intrinsic but geo raphic. (Billings v. Urritert States, 232 
U. S. , 261; Bromleg v. ltfcCaugkvn, 280 U. S. , 124 [Ct. D. 140, C. B. VIII — 2, 
392]. ) 

The tax imposed by this statute is an excise on the privilege of joining a 
club of a desimated character, the measure being 10 per cent of the aruount 
paid as initiation fees. To impose the tax, the member must exercise the 
privilege of joining the club. The tax falls upon him for such privilege and 
he may escape it by not joining, The tax is incapable of apportionment. The 
obligation to pay an excise tax is usually based upon the voluntary action of the 
person taxed either for enjoying the privilege or engaging in the occupation 
which is the subject of the excise and the element of absolute and unavoidable 
demand as in the case of property tax is Iackin . (Hgttcn V. U. S. , 8 Dallas, 
171; Bromlcy v. frfcC'augean, supra. ) The taxing statute is constitutional. 

Decree reversed. 

TITLE V. — TAX ON ABMISSIONS AND I)UES. (1926) 

DUES AND INITIATION FEES. 

REGULATIONS 43-IIi ARTICLE 11: Life membership. X-14-5011 
Ct. D. 311 

TAX ON ADMISSIONS AND DUES — REVENUE ACTS OF 1921, 1924, AND 1926— 
DECISION OF COURT. 

LIFE MEMuERSIIIPs — KxeISH TAx — CoNsTITUTIQNALITY. 

The tax on dues in the case of life memberships in a social, 
athletic, or sporting club imposed by section 801 of the Revenue 

of 1921 and section 501 of the Revenue Acts of 1924 and 1920 
is constitutional as an excise tax on the exercise of the privileges 
of membership whether the members became such before or after 
tlie passage of the Revenue Act of 1917. 
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DIBTRIcT CoURT OF THE UNITED'& ST&TRs FOR THE DIRTRicT oF OREGON. 

ltfaltnoraah Antatear Athletic Club, a Corporation, plaintiff, v. Clyde g. 
IIantteg, Collector of Internal Itenenae of the United Htates for the District 
of Oregon, defendant. 

[December 18, 1980. ] 

OPINION. 

BE&N, District Judge: This is an action to recover $6, 992. 15 paid by the 
plaintiff under protest as taxes, on its life members, assessed and collected 
by defendant under the Revenue Acts of 1921, 1924, and 1926. 

The plaintiff is a corporation organized in 1891 "To promote and develop 
ihe physical and mental capacity of its members. " Its membership is classi- 
fied into various groups, including honorary and life members. An honorary 
membership is for life and is granted for distinguished service upon vote of 
the board of directors, without cost to the member. Life members are required 
to pay in advance a certain entrance fee. Both life and honorary members 
are entitled to all the privileges of the club without payment of dues. 

During the period beginning October 1, 1928, and ending August 81, 1927, 
the tax in question was assessed and collected from life and honorary members 
of the plaintiff who became such prior to the passage of the Revenue Act of 
1917. The tax was paid under protest, and upon refund bein refused, this 
action was brought. 

The applicable law provides that "there shall be levied, assessed, collected 
and paid * * ~ a tax equivalent to 10 per centum per annum of any 
amount paid as dues (where the dues of an active a. nnual member are in 
excess of $10 per year) to any social, athletic, or sporting club or organiza- 
tion, " and that "a life member shall pay annually at the time for the pay- 
ment of dues by active resident annual members a tax equivalent to the tax 
upon the amount paid by such member, but shall pay no tax upon the amount 
paid. for life membership. " (42 Stat. at L. , 291; 48 Stat. at L. , 821; 44 Stat. 
at L. , 92. ) 

The plaintiff apparently concedes that the tax may be legally assessed and 
collected from all persons who become life or honorary members of its organ- 
ization after the passage of the Revenue Act of 1917, but it insists that the law 
has no application to those who become such prior to that date, although 
they are entitled to all the privileges of the club. But I am unable to appreci- 
ate the distinction. The tax is not on property nor on the amount paid for 
life membership but an excise tax on the privilege to share in the facilities of 
the club. (McCaaghn v. Williams, 23 Fed. (2d), 840 [T. D. 4154, C. B. VII — 1, 
291]. ) This right is accorded life and honorary members regardless of when 
they became such. The law deals with an existing status and was manifestly 
intended to and does impose a tax on all members entitled to the privileges of 
the club, whether they became such before or after the passage of the Revenue 
Act, or whether they are life or due paying members, or whether they avail 
themselves of the privileges or not. The tax is on the right to enjoy the privi- 
leges of the club and it is immaterial whether this privilege is exercised or 
not. It is argued that the tax, in the instant case, is invalid because sub- 
stantially all the life members in question became such because of their 
interest in the plaintiff as a civic enterprise, and to aid in tinancing it, a. nd not 
from a desire to make use of th'e privileges, and thereby had a fixed status 
at the time the law was passed which they can not terminate by resignation 
or relinquishment. The reason which prompted these persons to become mem- 
bers is, of course, immaterial, nor is it necessary to consider at this time 
whether they can relinquish their membership or withdraw from the club. The 
controlling fact is that they were members, entitled to the privileges of the 
club, at the time the tax was levied and it is upon that privilege the tax was 
assessed and collected. 

The demurrer is therefore sustained. 
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TITLE VI. — EXCISE TAXES. (1924) 

SALES BY THE !1IANUFACTURER. 

REGVLATIONS 4i, ARTICLE 10: Sales to the Gov- 
ernment or a State. 

X. — 26 — 5128 
Ct. D. 354 

SALES TAX — REVENVE ACT OE 1024 — DECISION OF SVPREME COVRT. 

ExEMPrmN — SALE To MI. -NIOIPAL CoaPoaATIoN. 
The sale by the manufacturer of motor cycles to a State agency, 

such as a municipal corporation, for use in its police service, is 
constitutionally immune from Federal taxation and therefore is not 
subject to taxation under sectiou 600 of the Revenue Act of 1924, 
which lays a tax ou the sale, and on that alone, of the articles 
mentioned therein. 

SI. PPE5fa CDEPT oF THE UNITED STATKs. 

Indian IIntocycle Cc. v. The United States of America. 

[M:Iy 25, 1931. ] 
opI FI Iox. 

Mr. Justice VAN DEvAIITEa delivered the opinion of the court. 
This is a certificate from the Court of Claims. At a prior term the certificate 

was dismissed as not in accord with applicable rules and then reinstated, as in 
lrheelcr Lumber, Bridge d- Suppltt Co. v. United States (281 U. S, 572 [Ct. D. 
196, C. B. IX — 2, 417]). It since bas been amended, and further argument has 
been heard. 

The facts disclosed in the certificate are: In 1925 the plaintiff, a corporate 
manufacturer of motor cycles in Massachusetts, sold a motor cycle of its 
manufacture to the city of Westfield, a municipal corporation of that Common- 
wealth, for use by the city in its police service. A tax in respect of the sale 
was assessed and collected from the plaintiff under section 600 of the Revenue 
Act of 1924 (ch. 234, 43 Stat. , 322). After due but unsu«es. ful effort to have 
the same refunded, the plaintiff brought suit in the Court of Claims to recover 
the money so exacted from it — the tax being assailed as invalid, as it had 
been in the application for a refund, on the ground that it was imposed in 
contravention of the constitutional immunity of the State and her govern- 
mental agencies from Federal taxation. Tbe parties submitted an agreed 
statement showing the facts here recited, and the Court of Claims then certified 
to this court the question (we state its substance), where a motor cycle is sold 
by' its manufacturer to a municipal corporation of a State for use by such 
corporation in its police service, can the transaction be taxed under section 600 
of the Revenue Act of 1924 consistently with the constitutional immunity 
of the State and her governmental agencies from Federal taxation. 

Our jurisdiction to entertain certificates from the Court of Claims, and the 
limitations on that jurisdiction, are explained in Wheeler Lumber, Bridge d- 

Supplg Co. v. United States, supra. Tbe present certificate when tested by the 
rules there stated is unobjectionable. It presents a question of law suitably 
distinct and definite. And while, with tbe facts settled by an agreed state- 
ment accepted belo5v, it is apparent tba. t a decision of the question either way 
will be decisive of the case, this affords no ground for declining to entertain 
the certificate. (United States v. 8taycr, 235 U. S. , 55, 66, and cases cited. ) 

Section 600 of the Revenue Act of 1924 (ch. 234, 43 Stat. , 2 i3. 332) is part 
of Title YI, entitled Excise Taxes. Tbe section provides that there "shall be 
levied, assessed, collected and paid upon the following articles sold or leased by 
the manufacturer, producer, or importer, a tax equivalent to the followin, per- 
centage of the price for which so sold or leased. " i5iotor cycles are among the 
articles enumerated and the applicable tax is 5 per centum of the price for 
which they are sold. Manufacturers, producers and importers are required 
severally to make returns of their sales and to pay the tax. 

72109' — 81 — 29 
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This taxing provision is a reenactment, with minor changes not material 
here, of a provision which was included in the Revenue Act of 1917 (ch. 68, 
section 000, 4 Stat. , 800, 816) and repeated in succeeding enactments. It is 
now section 600 of the Revenue Act of 1926 (ch. 27, 44 Stat. , 9, 98; U. S. C. , 
Title 20, section 881). 

Both parties rightly regard the tax as an excise, and not a direct tax on the 
articles named. But they differ as to the transaction or act on which it is 
laid. Counsel for the plaintiff insist it is laid on the sale. Counsel for the 
Government regard it as laid on manufacture, production or importation, or, 
in the alternative, on any one of these and the sale. We think it is laid on 
the sale, and on that alone. It is levied as of the time of sale and is measured 
according to the price obtained by the sale. It is not laid on all sales, but only 
on first or initial sales — those by the manufacturer, producer or importer, 
Subsequent sales, as where purchasers at first sales resell, are not taxed. 
Counsel for the Government base their contention on the requirement that the 
tax be paid by "the manufacturer, producer or importer "; but we think this 
requirement is intended to be no more than a comprehensive and convenient 
mode of reaching all first or initial sales, and that it does not reflect a purpose 
to base the tax in any way on manufacture, production or importation. Im- 
portation, as such, already was otherwise taxed (ch. 850, section 1, paragraph 
809, 42 Stat. , 858, 885; U, S. C. , Title 19, section 121, paragraph 869), and in 
our opinion the words relied on fall short of expressing a purpose to subject 
it to a further tax. 

This view of the tax is not new. The administrative Bureau adopted it at 
the outset and ha. s adhered to it up to the present time. The regulations issued 
under the Revenue Act of 1917 said on this point: "The tax is on the sale 
of the articles mentioned" (20 Tr. Dec. Int. Rev. , 805); and this is repeated 
in the later re~lations. (21 Tr. Dec. Int. Rev. , 412; 28 Tr. Dec. Int. Rev, , 
68; 24 Tr. Dec. Int. Rev. , 5; 26 Tr. Dec. Int. Rev. , 592. ) Indeed, the tax is 
frequently spoken of in the regulations as a sales tax. And it is so described 
in reports of congressional committees dealing with revenue bills in which it 
was retained. (Senate Report No. 898, page 40, Sixty-eighth Congress, first 
session; House Report No. 1, page 10, Sixty-ninth Congress, first session. ) 
While not controlling, this administrative and legislative action strengthens 
our conclusion, drawn from the taxing provision, that the tax is laid on the 
sale, and on that alone. 

The eases of Cornell v. Coyne (192 U. S. , 418) and American 3fanufacturing 
C'o. v. Ht. Lotste' (250 U. S. , 459), cited by counsel for the Government, are not 
pertinent, for both related to taxes distinctly imposed on manufacturing. 

With this understanding or" the nature of the tax, we come to the question 
propounded in the certificate. 

It is an established principle of our constitutional system of dual government 
that the instrumentalities, means and operations whereby the United States 
exercises its governmental powers are exempt from taxation by the States, and 
that the instrumentalities, means and operations whereby the States exert 
the governmental powers belonging to them are equally exempt from taxation 
by the United States. This principle is implied from the independence of the 
National and State Governments within their respective spheres and from 
the provisions of the Constitution which look to the maintenance of the dual 
system. (Collector v. Day, 11 Wall. , 118, 125, 127; Witlcuts v. Bunn, 282 
U. S. 216, 224 — 225 [Ct. D. 280, page 809, this Bulletinj. ) Where the principle 
applies it is not aftected by the amount of the particular tax or the extent of the 
resulting interference, but is absolute. (1IIcCulloch v. DfartJland, 4 Wheat, , 810, 
480; United States v. Baltimore cf Ohio R. R. Co. , 17 Wall. , 822, 827; Johnson, v, 
3faryland, 254 U. S. , 51, 55 — 56'; Gillespie v. Oklahotna, 257 U. S, , 501, 505; 
Crandall v. nevada, 0 Wall. , 85, 44-40. ) 

Of course, the reasons underlying the principle mark the limits of its range. 
Thus as to persons or corporations which serve as agencies of government, 
National or State, and also have private property or engage on their own ac- 

' Respecting the immunity from State taxes this court there said: 
"With regard to taxation, no matter how reasonable, or how universal and undiscrimi- 

nating, the State's inability to interfere has been regarded as established since NoCauoch 
v. Kartlland (4 Wheat. , 316). The decision in that case was not put upon any considera- 
tion of degree but upon the entire absence of power on the part of the States to touch, 
in that way at least, the instrumentalities of the United States (4 Wheat. , 429, 430); 
and that is the law to-day. (Farmers ck Sfechaeios 8aoings Bank v. Minnesota, 232 U. S. ~ 

516, 525, 526. )" 
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count in business for gain, it is well settled that the principle does not extend 
to their private property or private business, but only to their operations or acts 
as such agencies; ' and, in harmony with this view, it also has been held where 
a State departs from her usual governmental functions and "engages in a busi- 
ness which is of a. private nature" no immunity arises in respect of her own or 
her agents' operations in that business. ' While these decisions show that the 
immunity does not extend to anything lying outside or beyond governmental 
1'unctions and their exertion, other decisions to which we now shall refer show 
that. it does extend to all that lies within that field. 

It has been adjudged that bonds of the United States issued to raise money for 
governmental purposes, and the interest thereon, are immune from State taxa- 
tion, because such a tax, even though inconsiderable in amount and imposed 
only on holders of the bonds, would burden the exercise by the United States of 
its power to borrow money. (Weston v. Charleston, 2 Pet. , 449, 468; ' The Iianlos 
v. The Mayor, 7 Wall. , 16; Home Safnngs Bank v. Des Moines, 205 U. S. , 508, 
518; Northwestern I&isuoance Co. v. Wiscor&sin, 275 U. S. , 186, 140. ) And this 
immunity has been held to include bonds of a municipal corporation in a Terri- 
tory issued to raise money for municipal purposes, the decision being put on the 
ground that such a corporation is an instrumentality of the United States exer- 
cising delegated governmental powers. (Farmers &3 Meehan(ics Savings Banlo v. 
Minnesota, 282 U. S. , 516, 525. ) It also has been adjudged that bonds of munici- 
pal corporations in the several States issued to raise money for public municipal 
purposes, and the interest thereon, are immune from Federal taxation, and this 
on the ground that such corporations are representatives of the States and 
exercise some of their powers, and that under the implications of the Constitution 
the governmental agencies and operations of the States have the same immunity 
from Federal taxation that like agencies and operations of the United States 
have from taxation by the States. (pollocfo v. Farmers Loam d Trust Co. , lra7 
U. S. , 429, 584 — 586, 601, 652, 658; S. C. , 158 U. S. , 601, 618, 698. ) 

It has been further adjudged that the salary of an officer of the United Stat«s 
is immune from State taxation because the salary is the "means by which his 
services are procured and retained" and its taxation by a State would burden 
the exertion by the United States of powers belonging to the latter. (Dobbins 
v. Commissioner of L&'rie County, 16 Pet. , 485, 448, 449. ) And "for like reasons" 
it has been held that the salary of a State officer is immune from Federal taxa- 
tion. (Collector v. Day, 11 Wall. , 118, 124. ) 

Other applications of the principle are shown in cases where it has been ruled 
that a State excise on the transmission of telegrams is void as to messages sent 
by officers of tlie United States on public business, because the excise, altliough 
exacted only of the telegraph company, is, so far as it is based on the Govern- 
ment messa es, a tax on the means employed by' the United States in carrying 
its constitutional powers into effect (Western Vnion Telegraph Co. v. Texas, 
105 U. S. , 460, 466; l)'illiams v. Talla(tega, 226 U. S. , 404, 418W19); and that 
bonds exacted by a municipal corporation of a State as a condition to granting 
licenses the issue of which is committed by the State to such corporation can- 
not be taxed by the United States, even though the tax be collected only fr«m 
the licensees, because such a tax would burden the exercise of' a function belong- 
ing to the State and city in their governmental capacity (Ambrosb&i v. T. ((it&d 
States, 187 U. S. , 1, 8). 

In Panhan(lie Oil Co. v. Knos( (277 U. S. , 218), this court vvas called upon to 
determine whether a State excise h&id on the sale of gasoline, and collected only 
from the dealer making the sale, could be applied to sales to the United States 
for ib& use of its Coast Guard iieet and its veterans' hospital, and the ruling, 
made after much consideration, was that the excise could not be so applied con- 
sistently with the constitutional principle. The court there held that xvhile a 
State may impose a tax on a dealer "for the privilege of carryin, on trade that 
is subje& t to the power of the State, " she may not lay any tax on sales to the 

c Thomson v. P«riffo Railroad (9 Wall. , 579, 591); Rnilroa&l Co. v. Pcniston (18 Wail. , 
5, 34, 86 — 87); (lc«((«l Pacific R. R. C&o. v. California (162 i(. S. , 91, 125, 126); Balti- 
&soro Ship B«&i&i(«i( 3 l»i( Dock Co. v. BaLtimore (195 U. S. , 375, 882). Ai«&ard v. Jo(&saon 
(decidcd February 24, 1981). And sec KcC«(Loch v. Lffonytar&d, supra, pag& 486; Osborn v. 
Bank of United 6'tot&s (9 1Vheah, 783, 367); CLattam County v. United Btates (263 U. S. , 
341, 845) 

s Ho«tk Carolina v. Usii&d States (199 U. S. , 437). 
4 This court there said: "The right to tax the contract to any extent, when made, must 

operate upon tin power to borrow before i& is exercised, and have a sensible influence on 
the contract. The extent of this influence depends on the will of a distinct government. 
To any extent, however inconsiderable, it is a burden on the operations of government. " 



United States by which it "secures the things desired for its governmental 
purposes, " and further: 

"It is immaterial that the seller and not the purchaser is required to report 
and make payment to the State. Sale and purchase constitute a transaction by 
which the tax is measured and. on which the burden rests. * s * To use 
the number of gallons sold the United States as a measure of the privilege tax is 
in substance and legal effect to tax the sale. (Citing cases. ) And that is to 
tax the United States — to exact tribute on its transactions and apply the same 
to the support of the State. " 

We think it follows from these decisions, particularly from the one last cited, 
that the sale of motor cycles to a State agency, such as a municipal corporation, 
for use in its police service is not subject to taxation by tbe United States. The 
maintenance of a police service by such a State agency, like the maintenance of 
a Coast Guard Service bv tbe United States, is a governmental function; and 
that function extends — in one instance as much as in the other — to the purchase 
of equipment and supplies needed to render the particular service efficient. 
Under the constitutional principle the exertion of such a function by a State 
or a State agency has the same immunity from Federal taxation that like exer- 
tions by the United States or its agencies have from State taxation. Here the 
tax is laid directly on the sale to a governmental State agency of an article 
purchased for governmental purposes. The sale and purchase constitute a 
siu. le transaction, in which the purchaser is an essential participant. Without 
tnat participation the sale could not be effected. Thus, the transaction falls 
within the class which tbe United States ea. n not tax consistently with the 
consitutioua. l principle. 

Tbe decisions in Ltfetcalf d. Eddy v. iVitcheLL (269 U. S. , 514, 526 [T. D. 8824, 
C. B. V — 1, 218] ); Wheeler Lrumber, Bridge d. Sappty Co. v. United States (281 
U. S. , O72, 579 [supra]); and Willcnts v. Burn (282 U. S. , 216, 225 et seq. 
[supra]), cited by counsel for the Government, are all distinguishable, for the 
taxes there in question were not laid on transactions involving an exertion of 
governmental functions and their bearing on governmental operations was so 
indirect or remote as to place them outside tbe principle which is applicable 
here. 

The question propounded in the eertiffcate is answered in the negative. 

Mr. Justice HOLMES regards Panhandle Oil Co. v. Ifnoa as controlling in p~- 
ciple and upon that ground aequiesees in this decision. 

P~EOUx. ATIONs 48, ARTIOLE 21: Application of tax. X-7-4940 
Ct. D. 281 

EXCISE TAXES — REVENUE ACT OF 1924 — DECISION OF COURT. 

TAx oN JEWEIRY — LEASH — BAsls OF TAx. 
In the case of a lease of jewelry the tax imposed bv section 

604(a) of the Revenue Act of 1924 attaches upon the execution of 
the lease upon the total amount payable thereunder, whether or not 
it is collectible. 

UNITKD STATES CIRCUIT CoURT oF APPRALS FoR THE THIRD CIRCUIT. 

Llppman's Incorporated, appeLlant, v. D. B. Keiner, Collector of Interna2 Itcce- 
nac for the Ttcenty-third District of Pcnr. sylcania, appcl/ee. 

Appeal from the District Court of the United States for the Western District of 
Pennsylvania 

[Januarv 15, 1961. ] 
OPINION. 

BUFFINGToN, J. : We are satisffed that all that can. be said in an opinion 
by this court has been set forth in that of the court below. We limit our- 
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selves to adopting as our own that opinion and affirming the judgment below. 
The opinion hei&&w reads as follows: 

This is an action to recover $8, 529. 72 with interest, alleged to have been erro- 
neously collected from the plaintiff on jewelry leased by the plaintiff under rhe 
ordinarv form of lease or bailment effective in Pennsylvania for the leasing 
of personal property. There are no facts in dispute. The plaintiff leased 
jewelry to bailee in pennsylvania, on which the Government collected the tax 
here sought to be recovered. This tax was computed on the basis that the tax 
attached upon the leasing of the jewelry for the total rental price irrespective 
of whether or not that rental was actually collected by the plaintift. If the 
plaintiff is legally required to pay tax only on the amount of rental installments 
collected on the bailment lease in Pennsylvania, then the plaintiff would be 
entitled to recover in the instant case. A jury trial was waived and the case 
heard before the court without a jury. 

The plaintiff contends that under the statute the tax only applies to said 
portions of the rental. The Government contends that under the statute the tax 
is due upon the execution of the lease agreement irrespective of whether or not 
the rentals are paid. 

The statute involved is section 604(a) of the Revenue Act of 1924, which 
we quote: 

"604. (a) On and after the expiration of 80 days after the enactment of this 
Act i here shall be levied, assessed, collected and paid * * & upon all articles 
commonly * * * known as jewelry * * and binoculars; upon any 
of the above when sold or leased by or for a dealer or his estate for consumptiou 
or use, a tax equivalent to 5 per centum of the price for which so sold or leased. " 

In connection with this Act, the Treasury Department has also issued 
Regulations 48 (Au ust, 1924), affecting sections 608, 604 of the Revenue Act of 
1924, providing in article 4 as follows: 

"A&&T. 4. IVher& tax aftackcs. — In the case of a sale the tax attaches when 
the title to the article passes from the vendor to the purchaser. AVhen title 
passes is a question of t'act, dependent upon the intention of the parties as 
gathered from the contract of sale and the attendant circumstances. &Vhere 
goods are segregated from other goods owned by the vendor and it is the 
intention of both i. he vendor and the purchaser at tlie time the goods are 
segregated that they shall then belong to the purchaser, the title will be pre- 
sumed to pass at such time. In the absence of any intention to the contrary, 
the title is presumed to pass upon delivery of the article to tlie purchu. ser or 
to a carrier for the purchaser. 

"In the case of a conditional sale, where the title is reserved until payment 
of the purchase price in full, the tax attaches (a) upon such payment, or (b) 
when title passes if before completion of the pavments, or (c) when, before 
completion of the payments, the dealer disposes of the sale by charging off 
by any method of accounting he may adopt tiie unpaid portion of the contract 
price, or (d) when the vendor discounts the notes of the purchaser for cash 
or otherwise, or (e) when the vendor transfers his title in the article sold 
to another. 

"In the case of a lease, which includes a so-called conditional sale agreement 
purporting to be a lease, the tax attaches upon the total amount payable under 
the instrument upon the execution thereof and delivery of the article to the 
so-called lessee or to a carrier therefor. " 

This statute and these regulations need no fine-spun construction. The 
plain words used by Congress clearly indicate that the tax attuclies when tlie 
property is lensed. 

The plaintiff has argued very ingenuously that the word "wl&en" as u. & d 

in this Act means "if. " IVe can not so construe the Act. Even if the word 
"when" did mean "if, " it: would not change the construction of the statute 
one whit, because the tax would still be due if it read "when leased" of "if 
leased. " 

Counsel for tlie pl&iintiff has;il. && asked us to apply to this leasing the re u- 

laiion which applies with reference to sale of goods on conditional-sale con- 
tracts. Vfe can not &lo so, because the statute itself specifically uses the word 
"lease ";in&1 provides distinctly that the tax:&ttaches when the property 
is lensed; to, ive the construction which the plaintiff desires would go directly 
contrary to the words of the statute. 

IV&. note in tl&is connection that the Circuit Court of Appeals of the ninth 
Circuit, iu considering conditional-sale contracts there, held that notwithstand- 
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ing the regulation to which we have reverted, the tax attached upon the delivery 
of the merchandise sold. (Carter v. Slavick Jetcelry Co. , 26 Fed. (2d), 571 
[T. D. 4198, C. B. VII — 2, 845]. ) 

The defendant's motion for judgment must be granted. Let an order be 
submitted accordingly. 

TITI E IX. — EXCISE TAXES. (1921) 

REGULATIONS 47) ARTICLE 19: Candy. X-ea-5096 
Ct. D. aN 

EXCISE TAXES — REVENUE ACTS OF 191S AND 1921 — DECISION OF SUPREME 
COURT. 

Candy within the meaning of section 900(9) of the Revenue Act 
of 1918 and section 900(6) of the Revenue Aet of 1921 includes 
sweet chocolate and sweet milk chocolate, whether plain or mixed 
with nuts, sold and. used as confectionery or sweetmeats. 

SUPREME CoURT QF THE UNITED STATES. Nos. 426-441. — OcrosEa TzaM, 1930. 

426. B. D. McCanghn, Collector, peti tioner, v. Hershey Chocolate Co. 427. 
Estate E. Iederer, Collector, petitioner, v. Hershey Chocolate Co. 428. 
Estate B. F. Davis, Collector, petitioner, v. Hershey Chocolate Co. 429. 
Estate E. Lederer, Collector, petitioner, v. Hershey Chocolate Co. 480. B. D. 
3EcCaaghn, Collector, petitioner, v. Hershey Chocolate Co. &%1. Estate B. 
Z. Davis, Collector, petitioner, v. Hershey Chocolate Co. 432. Estate B. F. 
Davis, Collector, petitioner, v. plein Chocolate Co. 483. Estate E. Lederer, 
Collector, petitioner, v. Xlein Chocolate Co. 484. Estate E. Lederer, Col- 
lector, petitioner, v. %fein Chocolate Co. 485. Blakely D. 3fcCaaghn, Col- 
lector, petitioner, v. plein Chocolate Co. 436. Estate E. Lederer, Collector, 
petitioner, v. Wilhar Sachard Chocolate Co. 487. Estate E. Lederer, Collector, 
petitioner, v. Wilhur Sachard Chocolate Co. 488. Blakely D. 3fcCaaghn, Col- 
lector, petitfoner, v. Wilbar Suchard, Chocolate Co. 489. Estete B. F. Davis, 
Collector, petitioner, v. York Chocolate Co, 440. Estate E. Lederer, Col- 
lector, petitioner, v. I'ork Chocolate Co. 441. Blakely D. 3fcCanghn, Col- 
lector, petitioner, v. Fork Chocolate Co. 

On writ of certiorari to the United States Circuit Court of Appeals for the Third Circuit. 

[May 18, 1981. ] 
Mr. Justice SroNE delivered the opinion of the court. 
Section 900 of the Revenue Aet o'f 19[8 (40 Stat. , 1057, 1122) imposed, at 

varying percentages, an excise tax upon the sales price oi enumerated articles, 
most of which may be characterized as luxuries. Th'e enumeration of the 
ninth subdivision was, "Candy, 5 per centum. " Section 900(6) of the Revenue 
Act of 1921 (42 Stat. , 227, 292) reenacted this provision but reduced the tax 
to 8 per centum. Respondents, manufacturers of "sweet chocolate" and "sweet 
milk chocolate, " brought suits in the District Court for Eastern Pennsylvania, 
to recover about $8, 000, 000 of taxes assessed under these sections for the years 
1918 to 1924, on the ground that the articles sold are not "candy, " sale of which 
was taxed. On written stipulation of the parties, the eases were tried by the 
court without a jury. Judgments for petitioners were reversed by the Court 
of Appeals for the Third Circuit. (42 F. (2d), 408. ) This court granted 
certiorari (282 U. S. , 827) October 20, 1980, to resolve the conflict of the decision 
below with that of the Court of Appeals for the First Circuit in %alley v. 
Walter Baker d Co. (281 Fed. , 41 [T. D. 3844, C. B. I — 2, 300]). 

The trial court found that sweet chocolate is a solid or plastic mass, made by 
mixing sugar with chocolate, which is the powdered cacao nib or bean, with or 
without the addition of Savoring material, and that sweet milk chocolate also 
contains milk solids; that the type of sweet chocolate manufactured aud sold 
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by respondents is commonly sold in small bars, sometimes containing nuts, or in 
blocks, "attractively dresserl up" for sale under names which would appeal to 
candy consumers, and is usually consumed in the same manner as candy, that 
is, eaten in small quantities from the hand as a sweetmeat. One of the 
respondents described its product as a "confection" upon some of its labels and 
display matter. 

Respondents rest their case mainly upon differences in composition of sweet 
chocolate froni that of confectionery, made principally of sugar or molasses, 
with or without the addition of coloring or iiavoring matter, which, it is urged, 
is alone described by the word "candy. " They assert that chocolate is food rind 
candy is not, and hence chocolate can not be properly described as can&ly. But 
it is common knoivledge that sugar, also a food, is an ingredient both of candy 
as thus defined and of sweet chocolate, sometimes to the extent of 50 per cent 
or more of the latter as was conceded on the argument here. We lil-ewise 
know, as was conceded, that chocolate in a great variety of forms is an im- 
portant ingredient of what is commonly known as candy, and that pieces 
of sweet chocolate of the type described bv the findings are often included in 
packages of confectionery commonly sold as candy. These considerations at 
least suggest that the form and use of sugar compounrls, intended for taste 
gratifyiiig consumption, are quite as important in determining ivhether they are 
candy, as their particular composition. (See 31alley v, Walter Ital:er &t Co. , 
supra, page 46. ) 

No doubt the word "candy, " in view of its use to designate confections made 
principally of sugar before the widespread consumption of sweet chocolate prep- 
arations as confections or sweetmeats, and as the dictionary suggests, may be 
used in this narrower and more restricted sense. But it may be, and we think 
is used, as the dictionary also suggests, in a popular and more general sense, as 
synonymous vvith sugar compounds sold and used as co»fectionery or sweet- 
meats, and embraces them, as well as candy ma&le chiefly of sugar. 

If it were necessary to our decision, in the absence of any controlling legis- 
lative history or any suggested plausible reason why a tax on canrly, in a 
general revenue measure taxing luxuries, should be deemed to apply to one type 
of confectionery and not the other, we should hesitate to say that the worrl was 
used in its restricted sense, or to hold that substance ma&le of sugar and choco- 
late, a ividely known and popular form of confectionery identified, in use and 
method of distribution, with other types of' confectioriery known as "can&ly, " 
was not iiitcnded to be taxed. (See Dc6anay v. Aerie&. c&. , 260 U. S. , 376, SS1; 
Van Camp &f Sons v. American. C' an Co. , 278 U. S. , 2 t. &, 2». 3. ) 

Possible doubts as to the proper construction of the langua "e u-«1 should be 
resolved in the li ht of its administrative and legislative history. Shortly 
after the adoption of the 1018 Act, article 22 of Regulations 47, sioy 1, 1010, 
a»noun«ed that "Candy within the meaning of the Act inclurles 
sivcet chocolate and sweet milk chocolate, ivhether plain or mixe&1 with fruit 
or nuts. " This contin»«d to be the ruling of the Treasury Department until 
the repeal of the t;ix by section 1100(a) of the Revenue Act of 1024 (18 Stat. , 
2&3, 86&2). It and later regulations excluded unsweetened chocolate from the 
tax and, as ievised in December, 1020, the regulation, and also article 10 of 
Re ulations 47, Zanuriry 6, 1022, un&ler the 1021 Act, excluded frozu the tax 
all sweet chocolate whi«h obviously would not be consum«&l in the condition 
or form in which sold. This was but a recognition that use may be a deter- 
miiiing fsctor in as«crt:ii»ing what sugar compounrl: are embrace&1 in the 
ivor&1 candy. 

The;i&lininistrative co»struction was upheld in 1022 l&y 3Ialle!r v. Walter 
Ital;&&' &f- Co. , supra, the only case, other tlmn the present, v-hich lias consirlered 
it. The pr&»ision has been consistently enforced as construed, was recnacted 
by Co»„rr . s in tire 1921 A«t, and remained on the statute books i& ithout; inend- 
ment until its repeal. Such a construction of a doubtful or ambi uous statute 
l&y otYicials charged wi!h its arhninistration will not be judicially &li, turbed 
r x«ept for reasons of wei, „'ht, ivhich this record does not pre. :«»t. (See J». orcstc& 
v. Cargo, 2&8!r U. S. , 827, 886 [Ct. D. 148, G. B. IX — 1, 274]; Un!r rsol Rntlr. &. y 
!'r&. v. U»i!& &I 8tates, 281 U. S. , 5SO, 588 [r t. D. 220, C. H. IX — 2, 4"']; Er»r ras 
jlrrel&ino Co. v. U&&!ted Sir&te&, 2S2 U, S, 875, 378 [Ct. D. 278, page 424, this Bul- 
l&tin]. ) The rccn;i«tme»!, of the statute by C&ingrcss, as well ii, the failure to 
. '&me»d it in the fare of. the consistent adnii»istrstiv, constr»& tin», is at lo;i. t 
l&&'&'su»sir& of a legislaiire & & cognition and al&provul of tire statute as construerl. 
! 8«' . '& al!o»rrl I err&! !'&&. v. l»&! lr'r! &qla!&'i, "'&' i'. 8„140, 346 ) We s& e llo i'e &son 
for r& jc«ling !hiit c&uistruction. 
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The court below found support for its decision in the fact that various tariff 
and revenue Acts have separately classified candy and chocolate, and respond- 
ents make the point here. But it is to be noted that in none of the Acts cited 
does the word candy appear alone, as in tbe present statute. In the earlier 
taidtf Acts the duty was laid on "sugar candy. " (See Aet of August 10, 1790, 
1 Stat. , 180; Act of June 7, 1794, 1 Stat. , 890. ) In those of August 5, 1909 (86 
Stat. , ll); October 8, 1918 (88 Stat, , 114); and September 21, 1922 (42 Stat. , 
868), which may be taken as typical, a duty was imposed on importations of 
"su„ar candy and all confectionery not specially provided for" at one rate, 
and by a difterent paragraph, on chocolate, at a different rate. The differences 
in rate made classification necessary; and. as the cacao bean is not produced in 
the United States and sugar is, that fact may be takeri to account in a tariff 
Act for the differences both in rate and classifieation. But a difference in corn= 

position, relatively minor so far as it has any bearing on the general character 
of the product or its use, is of little moment in determining whether the 
product falls within or without a single class of luxuries taxed, for revenue 
only, at a single rate. Similarly, rulings of the Department of Agriculture 
setting up standards under tbe Pure Food Laws for the composition of various 
types of confectionery, including sweet chocolate, throw no light on the present 
problem. 

Nor do we think of significance the fact relied upon here and by the court 
below that statements inconsistent with tbe conclusion which we reach were 

' 

made to committees of Congress or in discussions on the fioor of the Senate by 
Senators who were not in charge of the bill. For reasons which need not be 
restated, such individual expressions are without weight in the interpretation 
of a statute. (See Duplex Co. v. Decring, 254 U. S. , 448, 474; Lapina v. Ill'tl- 

liams, 282 U, S. , 78, 90; United States v. Freight Assn. , 166 U. S. , 290, 818. ) 
Reversed. 

TITLE XIII. — GENERAL ABMINISTRATIVE 
PROVISIONS. (1921) 

LIMITATIONS UPON SUITS AND PROSECUTIONS. 

SECTioN 1818. X-17-5088 
Ct. D. ass 

FEDERAL TAXES — SUIT BY TAXPA. YER — DECISION OF COURT. 

SUIT — ERRGNKCUs REFUND RKPAID To GovKRNMKNT — TAKPAYKR's 
RIGHT OF RECOVERY. 

Where taxes are erroneously refunded and upon demand. are 
repaid. under protest to the Government at a time when the Gov- 
ernment might have recovered them in a proper action, the tax- 
payer, in a suit against the United States for money had and 
received, is not entitled to recover such taxes even though at the 
time the taxpayer's a. etion was commenced the Government's right 
to recover the refunded taxes was barred by the statute of 
limitations, 

UNITED STATES CIRCUIT COURT OF APPEALS) EIGHTH CIRCUIT. 

Champ Spring Co. , a Corporatrbn, appellant, v. United States of America, 
appellee. 

Appeal from the District Court of the United States for the Eastern District of Missouri. 

[February 14, 1981. ] 
OPINION. 

GARDNKR, Circuit Judge, delivered the opinion of the court. 
This is an action brought by tbe appellant as plaintiff below against the 

United States to recover $22, 975. 76 as for money had and received. No ques- 
tions are raised on tbe pleadings. Tbe action wa. s brought under the pro- 
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visions of the sowalled Tuel-er Act, subdivision 20 of section 41, Title 28, S. C. A. This provision of the Act specificallv provides that all suits brought 
thereunder sh;!ll be tried by the court without a jurv. The action was tried 
on a stipulation of facts and certain oral testimony, and it is not claimed 
that there is any dispute as to the facts. 

Durir&g the period from February 24, 1919, to June 80, 1922, plaintiff was 
engaged in the manufacture and sale of leaf sprinm, and during said period 
made monthly returns of its sales and paid a tax of 5 per cent, shown to be due 
by said returns, the total payments so made amounting to $84, 408. 08. On 
August 8, 1922, the then Commissioner of Internal Revenue promulgated a rule 
to the effect that automobile leaf springs such as were manufactured by plaiutiff 
were not taxable under the provisions of the rerenue law, and thereupon the 
plaintiff filed a claim for refund of the taxes so paid by it, together with 
interest, which claim was allowed and the moneys so received on account of 
said taxes were returned to the plaintiff. On December 17, 19o&, the Com- 
missioner promulgated a tax ruling, reversing his former ruling, holding that 
the leaf springs used on automobiles were subject to the tax. The Commissioner 
then attempted to make another assessment against the plaintiff in the total 
sum of $85, 491. 67, the amount refunded, and on or about January 15, 1924, 
demanded pavment thereof from plaintiff. This supplemental assessment cov- 
ered the same sales of leaf springs during the period above mentioned. with 
respect to which plaintiff's claim for refund had been allowed and paid. The 
Commissioner thereafter abated $12, 515. 91 of this supplemental assessment on 
the ground that such portion of the assessment was barred by the statute of 
limitation:, leaving a balance of $Mo', 975. 76. This amount was collected from the 
plaintiff in installments, the first installment of $500 being paid April 4, 1924. 
the second installment of $500 being paid Ilay 2, 1924, and the third installment 
of 821, 975. 76 being paid June 5. 1925, receipts being issued bv the former col- 
lector of internal rerenue for said pavments, reciting on their face that the 
pavments were made under protest. and it was claimed that the paymeuts 
were made uncler threat of distraint. The lo~er court determined as a matter 
of law that the plaintiff was not entitled to recover, and from a judgment 
dismissing its action this appeal is prosecuted. 

The taxes in the first instance were properly collected as e. «cise taxes. 
(Unirersal Badterg Co. v. iC nited States, 281 U. S. , o80. ) The refund to rhe 
plaintiff was therefore erroneous, and the Government might have maintained 
an action for the rec!&rerv of these Government fumls so erroneously paid to 
the plaintiff. (Talcott v. United States, 28 Fed. (2d), 897 [T, D, 4187, C. B, 
VII — 1, 819]; %elle)&i v. Z nited States. 80 Fed. (2d), 193; United Slates r. 
Standard Spring )jjg. Co. , 28 Fed. (2d), 495 [T. D. 4115, C. B. VII — 1, 808]; 
United States v. Bartron, 85 Fed. (2d), 765; wisconsin Central R. R. Co. v. 
United States, 164 U. S. , 190. ) 

In Talcott v. United States, supra, decided by the Circuit Court of Appeals 
of the Mint)& Circuit, it is said: 

"They (the authorities cited) establish the principle that it is immaterial 
whether payments which are thus sou ht to be recorered were made under 
mistake of law or mistake of fact, that the only question is whether they were 
paid without legal authoritr or legal liability therefor, and that the repayment 
to a taxpayer of a sum paid for taxes i- not a final determination of his right 
to receive the same, that the Government may recover as for money had and 
receired all pavments illegally paid by a public officer, and that the decisions 
of executive officers in makin. such parments are not judicial and are not 
binding on a court. (United States v. Bnrchard, 12o U. S. , 176. )" 

The rule of law is stated by the Supreme Court of the Inited States in 
Wisconsin Central R. R. Co. v. United States, supra, as follows: 

"As a general rule. and on grounds of public policr, the Government can 
not be bound by the action of its otficers, who must be held to the performance 
of their duties within the strict limits of their legal authoritv. ~here, by mis- 
construction of the law under which thev have assumed to act, unauthorized 
pavments are made. " 

It is to be obserred also that at the time the revenue officer demanded and 
received repayment of the funds involved in this action, the Governmeut's 
right to proceed by action to recover:!s for money had and received had not 
been barred bv any statute of limitations. 1'&e have. therefore, a situation 
in which the plaintif had possession of these funds throu"h the erroneous act 
of the collector of internnl revenue in refunding them to it. Thev were Gov- 
ernmeut funds, which, confessedly, the Goverument mi ht hare recorered in 
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a proper action. But it is contended by the plaintiff that because the Gov- 
ernment did not resort to such an action, but instead possessed itself of these 
funds through unwarranted threats of duress by its offlcers, that therefore it 
has now a right to recover them. 

In tbe view we take of the issues, it is not necessary to determine whether 
the collector of internal revenue had authority to make the reassessment, A. s 
has been observed, the plaintiif's action is in the nature of a suit for money had 
and received. While this is an action at law, it is, nevertheless, governed by 
equitable principles, and it can be maintained only when one has money in 
his hands belonging to another, which in equity and good conscience he ought 
to pay over to that other. The issue in this case is: To whom does the money 
in equity, justice, and good conscience belong'? If the plaintiff faffs to show 
that it has a superior right to that of the defendant, it can not recover. 
(Eeyes v. First National Bank of Aberdeen, 25 Fed. (2d), 684; D. W. Bosley 
Co. v. Wirfs, 80 Fed. (2d), 667; Nillett v. Omaha Natl. Bank, 80 Fed. (2d), 
665; Hol?amd Land d Loan Co. v, Holland (Mo. ), 298 S. W. , 89; Henderson v. 
Koenig (Mo. ), 91 S. W. , 88; St. Charles Savings Bank v. Orthmein Inoestment 
Co. (Mo. ), 140 S. W. , 921; Hellman v. National Conn~i K. d L. S. (Mo. ), 200 
S. W. , 698; Wilson v. Torchon Lace, ete. , Co. (Mo. ), 149 S. W. , 1156; Copper 
Bell?lfining Co. v. Gleeson (Ariz. ), 184 Pac. , 285. ) 

In %eyes v. First National Bank, supra, this court, in discussing the nature 
of an action to recover money had and received, said: 

"The action of assumpsit for money had and received is equitable in its 
essential nature and purpose. It lies for money which ex aequo et bono the 
defendant ought to refund. The underlying promise is only implied, imposed 
by law from the facts; and the imposition will not be made if unjust to 
defends. nt. " 

The Supreme Court of Missouri in Holland Land, &6 Loan Co. v. Holland„ 
supra, said: 

"The action for money had and received is one at law, but is governed by 
equitable principles. " 

It was, therefore, incumbent upon the plaintiff, to entitle it to recover, 
to show, not that the defendant had by some illegal method secured these 
funds, but that the plaintiff had a better right to them than the defendant. 
The funds were erroneously refunded to plaintift by an officer of the Govem- 
ment. They confessedly belonged to the Government. It can not, therefore, be 
said that in equity and good conscience, the plaintiff, as against the defendant, 
was entitled to this money. Before it could recover, it must show a better 
right thereto than that of the Government, and this it has failed to do. 
If the plaintiff has suffered any damage by reason of the wrongful acts of 
the revenue otffcers in resortin ~ to distraint instead. of resorting to an action 
at law, it has its remedy, but the mere fact of such irregularity does not 
create in the plaintiff, in equity and good conscience, a right to recover these 
funds. 

It is, however, urged by the plaintiff that it ought to be permitted to recover, 
because at the time it commenced this action, the Government's right to 
recover the refunded taxes had been barred by tbe statute of limitations. The 
Government, however, was not seeking to maintain an action to recover this 
money. It already had the money, having collected it at a time that it might 
have recovered it in an action at law. In this action the Government did not 
plead any cause of action and was not seeking to recover, but was simply 
denying plaintiff's right of recovery. A statute of limitations is a statute of 
repose to be invoked as a bar to tbe maintenance of an action, but it can not 
be invoked as the basis for a cause of action, because a party's right to relief 
is dependent upon the strength of his own cause of action, and not the weak- 
ness of his adversary's defense or claim. Here the burden was on the plain- 
tiff to prove, as against the defendant, its right, in equity and good con- 
science, to these funds, and it can not establish such right by delaying its 
action until the statute of limitations would bar an action by the owner, and 
then seek to recover from the Government money in possession of the Govern- 
ment to which the plaintiff has no equitable right. 

The judgment of the lower court correctly determined the issues in this 
cas and is affirmed. 



ESTATE TAX RULINGS. 

TITLE II. — MISCELLANEOUS TAXES. (1928) 

PART I. — ESTATE TAXES. 

REGULATIGNs 70 (1929), ARTrcLE 41: Deduction of X — 8 — 4907 
the value of transfers previously taxed. T. D. 4804 

ESTATE TAX — DEDUCTION OF TIIL' VALUE OF PROPERTY PREVIOUSI. Y TAXED. 

Articles 41 and 53 of Regulations 70 (1929 edition) amended. 

TREASIJRY DEPARTMENT) 
OFFICE OF COMMISSIONER OF I NTERNAL REVENUE& 

Washington, D. C. 
To Collectors o j Internal Reverse and Others Concerned: 

Paragraph (8) of article 41 of Regulations 70 (1929 edition) is 
hereby amended to read as follows: 

(8) The deduction is further limited to the extent indicated in the last par- 
a raph of this article. 

The last paragraph of article 41 of Regulations '70 (1929 edition) 
is hereby amended to read as follows: 

The deduction for property previously taxed, or that acquired in exchange 
therefor, is not diminished by amounts deducted under paragraph (1) or (8) 
of subdivision (a) of section 808, merely because such amounts were paid out 
oi. 

' said property. On the other hand, however, the deduction is diminished to 
the extent that the value of the property so taxed, or of that acquired in 
exchange therefor, is deducted under said paragraph (1) or (8) on account of 
su&h losses arising from casualty or theft as are incurred with respect to said 
property during the settlement of the estate, or on account of such transfers of 
specific items of said property as the decedent made in his lifetime or by his 
v ill, for public, religious, charitable, scientific, literary, or educational purposes, 
and the deduction is further diminished to the extent that the amounts allovred 
under said paragraph (1) or (8), other than those relating to said losses or 
transfers, are in excess of the value of the decedent's property not previously 
(«xcd. The burden of proving that the estate is entitled to the deduction rests 
upon the ex«utor. The provisions of this paragraph apply in like manner to 
cases controlled by the Revenue Acts of 1921 and 1924. 

REGULATroNs 70(1929), ARTrcr. E 53: Deduction of X — 3-4908 
the value of transfers previously taxed. T. D. 4804 

Article 58 of Regulations 70 (1929 edition) is hereby amended to 
read as follows: 

Aav. 58. Deduction of tow value of property previously lazed. — The right 
to deduct the value of property received by a nonresident decedent by gift from 
any person within five years prior to his death, or by gift, bequest, devise, or 
inheritance from any person who died within five years prior to his death, or 

(449) 
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of the value of property acquired in exchange for property so received, is gov- 
erned by the same rules as those applying to estates of resident decedents 
(arts. 41 to 48, inclusive), subject to the two following exceptions: (1) That the 
provisions of paragraph (1) or (8) of subdivision (b) of section 808 apply 
instead of the provisions of paragraph (1) or (8) of subdivision (a) of section 
808; (2) that such right is not available to any extent unless the executor 
includes in the return the value at the time of the decedent's death of that part 
of the gross estate not situated in the United States. (See art, 52. ) 

DAVID BURNET) 
Comnni. est'oner of Internal Seven)ue. 

Approved January 10, 1981. 
A. W. MEI, I, oN, 

Secretary of the Treasury. 

TITLE III. — ESTATE TAX. (1926) 

REoULATIGNS 70(1929), ARTICLE 9: Credit against 
estate tax. 

ESTATE TAX — CREDITS. 

Article 9 of Regulations 70 (1929 edition) amended. 

X-8-4951 
T. D. 4806 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington) D. C. 
1'o Collectors of Internal Eevenve and Others Concerned: 

A. rticle 9 of Regulations 70 (1929 edition) is hereby amended by 
striking out the last paragraph of subdivision (a) and the last para- 
graph of subdivision (b) thereof, and by adding to the fourth 
paragraph of said subdivision (a) the following sentence: 

The provisions of this paragraph shall not apply to any case where a petition 
for a redetermination of a deficiency is duly Gled with the Board of Tax Appeals 
on or after March 1, 1981. 

DAVID BURNET) 
Comrnmn'oner of Internal Revere. 

Approved February 17, 1981. 
A. . W. MELLON) 

8ecretary of the areas~. 

TRANSFERS 8'1|' DECEDENT IN HIS LIFETIME. 

REOUI, ATIoNS 70(1929), ARTICLES 17 AND 18: General X — 22 — 5086 
(transfers intended to take ejfect in possession or T. D. 4814 
enjoyment at or after death). 

Estate tax — Joint resolution of March 8, 1981. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL RKVEN'UE) 

washington) D. C. 
Zo CoPectors of Internal Revenue and Others Concerned: 

Section 802(c) of the Reve-. ue Act of 1926 was amended by a 
joint resolution (Pub. 181), approved 10. 80 p. m. , Washington, 
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D. C. , time. &larch 8, 1981. to read as folloms (the portion add d by 
the amendment is in italic): 

(c) To the extent of any interest therein of which the decedent has at any 
time made a transfer, by trust or otherwise, in contemplation of or intended 
to tal-e effect in posses. ion or enjoyment at or after his death, i»eluding a 
t&««s('&r &an&ler &ei(ich the tra»sferor has retained for his life or any period 
pot c&(!ii»g before his death (I) the possession or e»joyme»t of, or the i»co&ne 
from, the p&ope&. ty or (S) the right to desig»ate the perso»s echo shalt possess 
or enjoy the property or the income theref&om; except in case of a bona fide 
sale for an adequate and full consideration in money or money's worth. 

In view of the decisions of the Supreme Court of the United 
S(ates in Xichols V. Coolidge (274 U. S. , 581 tT. D. 4072, C. B. VI — 2, 
851]), , llay v. IIeiner (281 U. S. , 288 [Ct. D. 180, C. B. IX — 1, 882]), 
C'ooh'&lfe v. Long (282 U. S. , 582), Burnet v. northern Trust Co. 
(51 S. Ct, 842), Edgar . 1I. 3lorsman& jr. , v. Burnet (51 S. Ct. , 848) 
and Cyrus H. . licCormicle v. Burnet (51 St. Ct. , 848), the portion 
added by the amendment to section 802(c) of the Revenue Act of 
1926, as set forth above in italic, mill. notwithstanding the pro- 
visions of section 802(h) of that Act, be applied prospect7vely only, 
i. e. , to such transfers coming mithin the amendment as were made 
after 10. 80 p. m. , 9 ashington, D. C. , time, ifarch 8, 1981. 

Regulations 70, 1929 edition, will be amended to nlake the changes 
necessitated by the amendment to section 802(c) of the Revenue 
Act of 1926 and the above decisions of the Supreme Court. 

DAVID BI RNET, 
Cornraissioner of Intes na/ Revenue. 

Approved 3Iay 2'&& 1981. 
A. . Vj' . 1&IELLON& 

Secretary of the Treasury. 

DEDUCTIONS. 

REGULATIONs 70 (1929), ARTIcLE 41: Deduction X — (&4941 
of value of transfers previously taxed. G. C. 1I. 8481 

At the time of her death B and her surviving husband, A, held 
certain real properties, under two deeds, as tenants by the en- 
tirety. B originally owned all of the real property which was 
conveyed to one of the tenancies by the entirety and A and B each 
paid for an undivided one-half part of the real property which n as 
conveyed to the other of such tenancies. The value of the real 
propertv which B ori inally owned and the value of the undivided 
one-half part of the real prnpertv, which B had paid for, were 
included in her gross estate. There was paid by or on behalf of the 
cst:&1& of B a 1'ederal estate tax. The husband, A, died within 
five years after the death of B and in the year 1928. The values 
of the real properties which A and B had held as tenants by the 
entirety were included in A's „ross estate. 

Hei&1, that the whole of the real property which had originally 
belon 'ed to B and the undivided one-half of the real property, 
which 11 had paid for, the values of which were included in B's 
gross & state, were received "as pure gifts, " using that term in the 
broad& st sense, from B by A under the deeds whereby the ten- 
ancies 1&y the entirety were created. an&1 th;&t with reference to sn&'h 

gifts A's est;(te is entitled under the provisions of section 308(a&2 
of the Revenue Act of 19"0, to a deduction on account of property 
previously t;&xed. 
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The question presented in this case is whether, with reference to 
the real properties hereinafter mentioned, the estate of the decedent, 
A. , is entitled, under the applicable provisions of the Revenue A. ct 
of 1926, to a deduction on account of property previously taxed. 

The referred to provisions are as follows: 
Sac. 808. For the purpose of the tax the value of the net estate shall be 

determined- 
(a) In tlie case of a resident, by deducting from the value of the gross 

estate— 

(2) An amount equal to the value of any property (A. ) forming a part of 
the gross estate situated in the United States of any person who died within 
five years prior to the death of the decedent, or (B) transferred to the de- 
cedent by gift within five years prior to his death, where such property can 
be identified as having been received by the decedent from such donor by 
gift or from such prior decedent by gift, bequest, devise, or inheritance, or 
which can be identified as having been acquired in exchange for property 
so received. This deduction shall be allowed only where a gift tax imposed 
under the Revenue Act of 1924, or an estate tax imposed under this or any 
prior Act of Congress was paid by or on behalf of the donor or the estate 
of such prior decedent as the case may be, and only in the amount of the value 
placed by the Commissioner on such property in determining the value of the 
gift or the gross estate of such prior decedent, and only to the extent that the 
value of such property is included in the decedent's gross estate and not de- 
ducted under paragraph (1) or (8) of this subdivision; 

The prior decedent, B, who died in the year 1925, was survived by 
her husband, A. , who died within five years after B's death, and in the 
year 1928. 

At the time of the death of B she and A held, under two deeds, 
as tenants by the entirety, certain: 

1. Real property which originally belonged to B. 
The tenancy by the entirety to which that real property was con- 

veyed is hereinaFter sometimes called "the first tenancy. " 
2. Other real property, the purchase price of which was paid by 

the respective spouses in equal proportions, i. e. , A. and B, each, paid 
for an undivided one-half part of such property~. 

The tenancy by the entirety to which the real property so paid for 
in equal proportions by A. and B was conveyed is hereinafter some- 
times called "the second tenancy. " 

)Vith reference to the real property conveyed to the first tenancy, 
the value thereof was included. in the gross estate of the prior de- 
cedent, B, and with reference to the real property conveyed to the 
second tenancy the value of the one-half part thereof for which B 
had paid was included. in such gross estate. These propertv items, 
the values of which were included in the prior decedent's poss estate, 
are hereinafter called "the properties previously taxed. ' 

A. I'ederal estate tax was paid by or on behaH of B's estate. 
The values of the real properties which had been conveyed. to the 

two tenancies by the entirety were included in A's gross estate. No 
part of those values was deducted under paragraph (1) or (8) of 
section 808(a) of the Revenue Act of 1926. 

The question presented will now be considered from the stand- 
point of whether the decedent, A. , received the previously taxed 
properties "by ~ * * bequest, devise, or inheritance" from the 
prior decedent, B. 

As to a tenancy by the entirety, it is settled that the surviving 
spouse takes the entire estate under the original grant (B/0Mnt v. 
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United State~, 59 Ct. Cls. , M8), i. e. , under the deed whereby the 
tenancy was created. 

From this it follows that the decedent, A, received the properties 
previously taxed under the deeds whereby the tenancies by the en- 
tireties in the instant case were created. He, therefore, did not re- 
ceive those properties " by * * * bequest, devise, or inheritance " 
from the prior decedent, B. 

There remains to be considered the point as to whether the 
decedent, A. , received the properties previously taxed, under 
the deeds whereby the tenancies by the entirety were created, "by 
gift * " *" from the prior decedent, B. 

That point is similar to one of the points which were involved in 
the cases entitled. Tyler v. United States; United States v. Provident 
Trust Co. ; Lucas v. Girard Trust Co. (281 U. S. , 497). In those 
cases each of the deceased spouses had either directly or through a 
third person conveyed property originally owned. by him to a ten- 
ancy by the entirety, or had paid the whole of the purchase price of 
the property included in such a tenancy. 

The Supreme Court in disposing of the points involved in the 
Tyler, the Provident Trust Co. , and the Gi ard Trust Co. cases, 
supra, held, in efFect, among other things, that the property, no part 
of which originally belonged to one spouse, but which came to the 
tenancy by the entirety, mediately or immediately, as a pure gift 
from the other, was relieved, as a consequence of the latter's death, 
from restrictions imposed by the common law in respect of tenancy 
by tlie entirety, so as to produce in the surviving spouse the sole 
right of proprietorship. 

From this holding of the court it is manifest that the property 
conveyed to the first tenancy was received by the surviving spouse, 
the decedent, A. , under the deed whereby that tenancy was created 
"as a pure gift, " using that term in its broadest sense, from the 
cleceased spouse, the prior decedent, B. 

Concerning the property conveyed to the second tenancy, it has 
already been said that A and B, each, paid f' or an undivided one- 
half part thereof. At the death of the prior decedent her surviving 
husband, A, became, under the deed whereby the second tenancy was 
created, the absolute owner of the whole property which was con- 
veyed to such tenancy. That is to say, the decedent, A, became at 
the death of B, the absolute owner not only of the half. of the prop- 
erty which had been paid for by him but also of the other half 
thereof, which had been paid. for by B. For that half of the prop- 
erty, which B paid for and of which A becanie, at B's death, the 
absolute owner, the prior decedent did not receive any consideration 
or compensation whatsoever. It follows that the one-balf of the 
property which B paid for was received from her by A, under the 
deed whereby the second tenancy was created, "as a pure gift. " 

In view of the foregoing, this ofFice is of the opinion that the 
present estate is entitled, in respect of the properties which were 
previously taxed. and which the decedent received as gifts from the 
prior decedent, to a deduction under the provisions of section 
'F08(a) 2 of the Revenue Act of. 1026. 

C. M. C iAiiEsT, 
General Counsel, Bureau of Internal Revenue. 
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C()LLECTION BY SUIT QR DISTRAINT, 

REGULATIoNs 70(1926), MACLE V7: Assessments. 
ARTICLE 105: SultS. 

X. — 10 — 4969 
Ct. D. 289 

ESTATE TAX — REVENUE ACT OF 1926 — DECISION OF COURT. 

1. SUIT — CoLLEOTION — LIMITATIoN. 

Where a valid assessment of an estate tax imposed by the Rev- 
enue Act of 1018 is made before the enactment of the Revenue Act 
of 1924 and collection thereof is not barred at the time of the 
enactment of the Revenue Act of 1026 bv the statutory period of 
limitation properly applicable thereto, section 811(b) or section 
1100(8) of the Revenue Act of 1026 is applicable and the United 
States has six years from the date of the assessment within which 
to institute suit for collection. 

APPROVAL oF CLAIM FoR ABATEMENT BY CoMMITTE~QNGLUSIVE 
NESS. 

The approval of a claim for abatement indorsed upon it by 
the committee on claims is not an allowance thereof and is not 
binding on the Commissioner. 

UNITED STATEs CIROUIT CoURT oF APPEALs FoR THE NINTH CIRGUIT. 

IIarvey Jf. Toy and 3fahelle It. Lacas, Individaauy and as Administrators of 
the Will Annexed of the Estate of George Daniel Toy, Deceased, appellants, 
v. United States of America, appellee. 

Upon appeal from the District Court of the United States for the Northern District of 
California, Southern Division. 

[December I, 1080. ] 
OPINION. 

KERRIoAN, District Judge: This case involves a tax upon the estate of George 
Daniel Toy, who died January 28, 1921. At the time the estate tax return 
was made, a tax was paid upon the theory that the widow inherited one-half 
of the community property, tax-free. On August 16, 1922, an additional tax 
in the sum of $28, 005. 68 was assessed upon the theory that the widow's half 
of the community property was a part of the husband. 's estate and Yvas there- 
fore taxable. A. part of this amount was paid, leaving a balance of $16, 808. 87. 
In March, 1925, the Commissioner of Internal Revenue advised. the estate, 
mhich had protested the additional assessment, that the estate was entitled 
to abatement and refund, and stated that a formal claim should be filed. Such 
claim was made March 28, 1025. The claim for refund was rejected September 
29, 1926, by the Commissioner, and the claim in abatement was likewise 
rejected October 28, 1026. This suit by the United States to recover the tax 
was Gled November 14, 1027. A counterclaim of $8, 707. 20 because of prior 
taxation within a 5-year period (the widow of George Daniel Toy having 
died, and her estate having paid this sum) was claimed by defendants and, at 
the trial, was conceded by the United. States. Judgment was given for $7, 511. 67 
with interest and costs. 

Appellants' chief contention upon this appeal is that the cause of action is 
barred, because suit was not Gled by January 28, 1927, "tive years from the 
time such tax was due, " as provided by section 1820 of the Revenue Act of 
1021, or "five years after such taxes became due, " as provided by section 
1109(a)1 of the Revenue Act of 1026. The Government relies upon section 
811(b) of the Revenue A. ct of 1026, providing: 

"SEU. 811. (b) Where the assessment of any tax imposed by this title or of 
any estate or gift tax imposed by prior Act of Congress has been made 
(whether before or after the enactment of this Act) within the statutory period 
of limitation properly applicable thereto, such tax may be collected by distraint 
or by a proceeding in court (begun before or after the enactment of this Act), 
but only if begun (1) within six years after the assessment of the tax, or (2) 
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prior to the expiration of any period for collection agreed upon in v;riting by 
the Commissioner and the executor. " (44 Stats. at L. , 77. ) 

Appel«»ts point out that this section is limited in its application by section 
811(c), as follows: 

"SEo. 811. (c) This section shall not bar a distraint or proceeding in court 
begun before the enactment of the Revenue Act of 1924; nor shall it authorize 
the assessment of a tax or the collection thereof by distraint or hy proceeding 
in court (1) if at the time of the enactment of this Act such assessment, dis- 
traint, or proceeding was barred by the statutory period of limitation properly 
applicable thereto, unless prior to the enactment of this Act the Commissioner 
and the executor agreed in writing thereto, or (2) contrary to the provisions 
of subdivision (a) of section 808 of this Act. " (44 Stats. at L. , 77. ) 

Section 808(a) confers upon the taxpayer the right to appeal to the Board 
of Tax Appeals from a determination of deficiency by the Commissioner, prior 
to the actual levy of assessment for the deficiency. 

The contention is that the reference to section 808(a) in section 811(c) pre- 
cludes the application of section 811(b) in any case where there has been no 
opportunity afforded the taxpayer to appeal to the Board of Tax Appeals. In 
the present case the assessment sued upon was made in 1922, prior to the 
creation of the Board of Tax Appeals, and we are urged to hold tliat, the tax- 
payers not haviug had their appeal to that Board, the statute of limitations 
existing at the time of the assessment, namely, section 1820 of the Revenue 
Act of 1921, is the applicable statute. 

We think it clear, however, that the final clause of section 811(c) relates 
solely to the manner and mode of making a new assessment and applies only 
where a new assessment is made after the Revenue Act of 1926 became ei'fec- 
tive. The prohibition in section 808(a) against an action for the collection of 
a tax until after a deficiency notice has been mailed, etc. , is incidental to the 
making of a new assessment, and intended to stay proceedings so as to give 
a right of appeal from the Commissioner's decision, but obviously has no appli- 
cation to a case where the tax is already determined. Co»sequently, the 
commencement of an action upon a tax already assessed and within six years 
of the assessment, as expressly authorized by section 811(b), is not "contrary 
to the provisions of section 308(a)" within the meaning of section 811(c). 
The case thus falling within the specific provisions of section 811(b), it is 
clear that section 1820 of the Revenue Act of 1921 does not apply. 

Th&. re remains for consideration the possible applicabilitv of section 1109 of 
the Revenue Act of 1926 (44 Stats. at L. , 114). Section 818(d) of the same 
A. ct provides: 

SEo. 813. (d) If any deficiency in any estate tax iinposed by the Revenue 
Act of 1917, the Revenue Act of 1918, or the Revenue Act of 1921, or by any 
such Act as amended, was assessed before June 8, 1924, but v;as not paid in 
full before the date of the enactment of this Act, and if the Conimissioner, 
after the enactment of this Act, finally determines the amount of the de- 
ficien&. v, he is authorized to send by registered mail to the person liable for 
such tax notice of such deficiency, which notice sh:ill, for the purposes of this 
A. ct, be considered a notice under subdivision (a) of section 808 of this Act. 
I» thc case of any such final determination the amount of the tax (whether 
as dcficiency or additional tax or as interest, penalty, or otlier »&)dition to 
the tax) shall be computed as if this Act had not bee» enacted, but the amount 
so computed shall be assessed, collected, and paid in the same ma»ner and 
subject to the same provisions and limitations (including the provisions iii 
ca»&is of &1&ii»quency in payment after notice and demand, and tlie provisions 
relating to claims and suits for refund) as in the case of a deficie»cy in the 
'tax imposed by this title, except as otherwise provided in subdivi. ion (g) of 
this section, and except that the period of limitation prescribed in section 
II&!9 of this Act shall be applied in lieu of the period prescribed in subdivision 

(a) of section 810. " (44 Stats. at L. , 82. ) 
Section 818(d) forms an cx«ption in the general scheme of appeals to the 

Board of Tax Appeals prior to any assessment. It affects cases where defi- 

ciency assn. sments harl in fact been made but not finally determined, and con- 

tenilil;&i&~i a new assessment upon such determination folloived by collection of 
the tax, both within the period fixed by section 1109 of the T'eve»»e Act of 1926. 
Subdivisioii (a)1 of section 1109 provides that assessments shall b made 

72109' — 81 30 



Regs. 68(1924), Art. 9. ] 

within four years, and that suits for the collection of taxes "without assess- 
ment" shall not be begun after five years after the tax is due. Subdivision 
(8) of the same section permits suits upon valid assessmeuts to be begun 
within six years after assessment. 

When the Revenue Act of 1926 went into effect the assessment here sued 
upon was in existence; the deficiency had not been paid in full; there were 
pending before the Commissioner claims for refund and in abatemeut. The 
Commissioner did not act upon these claims until after four years from the 
date when the tax became due. At that time he was without power to levy 
a valid reassessment, and he made no attempt to do so. The mere pendency 
before him of the claims did not destroy the assessment of 1922, and it is 
upon this earlier assessment, and not upon an attempted reassessment, that 
this suit is brought. It is doubtful whether under these circumstances sec- 
tion 818(d) is applicable at all, but if it is to be applied, reference to section 
1109 of the Revenue Act of 1926 makes it apparent that the proper subdivision 
is to be selected according to the type of proceeding. Section 818(d) refers 
to the whole section. In the present case, where the suit is upon an assess- 
ment, the appropriate subdivision is subdivision (8), a 6-vear statute, and 
not the 5-year statute of subdivision (a)1, applicable to actions without 
assessments. 

The net result of this discussion is that whether section 811(b) or section 
1109 of the Revenue Act of 1926 is to be applied to this case the period of 
limitations is the same, six years. This suit was brought within that time 
from the assessment. 

The further point made by appellants, that favorable indorsement on the 
claim for abatement by the committee on claims in 1925 operated as an allow- 
ance thereof, is not tenable. It is true that the claim was filed in response 
to a letter from the Commissioner intimating that a claim, if filed, would 
be allowed. No certificate of overassessment was ever made, however, nor 
was there an abatement of the assessment entered upon the collector's books. 
After the claim was filed, the only action taken upon it prior to its final 
rejection was its submission to the committee on claims, which indorsed its 
approval thereon. This recommendation was not binding upon the Commis- 
sioner and was not acted upon by him. It did not determine the claim in 
appellants' favor. 

The judgment is affirmed. 

TITLE III. PART I. — ESTATE TAX. (1924) 

REGULATIQNs 68(1924) ) ARTIcLE 9: Credit against 
estate tax. 

ESTATE TAX — CREDITS. 

Article 9 of Regulations 68 (1924 edition) amended. 

X-8-4952 
T. D. 4307 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Wash~ngton, D. C. 
To Collectors of Internal Zevenee and Others Concerned': 

Article 9 of Regulations 68 (1924 edition) is hereby amended as 
follows: 

The fourth paragraph of subdivision (a) is amended to read: 
Where credits are allowed they will be applied against any unpaid tax, and 

if there then remains an amount not so applied the executor should file a claim 
for the refund of the amount of the Federal estate tax by which the credit ex- 
ceeds the unpaid tax, or if the entire Federal estate tax has been paid, a claim 
for refund should be filed for such portion thereof as results from the allow- 
ance of the credit. The provisions of this paragraph shall not apply to any 
case where a petition for a redetermination of a deficiency is duly filed with 
the Board of Tax Appeals on or after March 1, 1981. 
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The seventh paragraph of subdivision (a) beginning with the words 
"Credit allowances fall into two classes" and ending with the words 
"has finally passed upon the appeal " is stricken out. 

The thild paragraph of subdivision (b) is amended to read: 
Where credits are allowed they will be applied against any unpaid tax, and 

if there then remains an amount not so applied the executor should file a claim 
for the refund of the amount of the Federal estate tax by which the credit 
exceeds the unpaid tax, or if the entire Federal estate tax has been paid, a claim 
for refund should be f)led for such portion thereof as results from the allow- 
ance of the credit. The provisions of this paragraph shall not apply to any case 
where a petition for a redetermination of a deficiency is duly filed with the 
Board of Tax Appeals on or after March 1, 1931. 

The sixth paragraph of' subdivision (b) beginning with the words 
"Credit allowances fall into two classes " and ending with the words 
"has finally passed upon the appeal" is stricken out. 

DAVID BVRNET) 
Commis'sioner of Interna/ Re4)enue. 

Approved February 17, 1981. 
A. W. MELLON) 

Secretary of the Treasury. 

TITLE III. — ESTATE TAX. (1924) 

PROPERTY HELD JOINTLY. 

REGvLATIGNs 70(1926)) ARTIVLE 22: Property held 
jointly or as tenants by the entirety. 

X — 14 — 5012 
Ct. D. 612 

ESTATE TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

GRoss EBTATE — EBTATE BY TIIE ENTIRErY — TRANsFER BEFORE PAS- 

sAOE OF ANY EsTATE TAx Aor. 
The value of property transf& rred bv a decedent to himself and 

spouse as tenants by the entirety before the enactment of the first 
Revenue Act that imposed an estate tax is properly included in 
determining the value of the decedent's gross estate under section 
302 of the Revenue Act of 1924. 

DisTRIc/I' CoURT oF THE UNITED STATEs, DIsTRIGT oF MAssAoHUBErrs. 

The Third National Bank d- Trust Co. of Sg&ringfield et al. v. Thonurs W. White, 
Collector. 

[December 19, 1930. ] 
OPINION. 

MORroN, J. : This is an action to recover back an estate tax collected against 
the estate of Frederick Harris, ivho died in February, 1926. The tax was 
assessed under the Revenue Act of 1924, section 302 (e) and (h). The prop- 

erty ou which the tax was assessed was entirely personal. It originally 
b&lon c&l to Mr. Harris, and in 1915 was transferred by hini, through a third 
party, to himself and his wife as tenants by the entirety. The defendant has 
&lemu)nod to tlie declaration. 

The present case is iully covered by Tyler v. U. 8. (281 U. S. , 497 [Ct. D. 190, 
C. B. IX — 1, 3%]), except for the fact that here the transfer was completed, not 
only bi fore the passage of the statute imposing a tax, but before any statute 
taxing estat& s had been passed. The first Federal estate tax was imposed 

by thc statute of 1916, ivhile Mr. Harris's conveyance was made in the preceding 
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vear. In the Tyler ease the tenancies by the entirety which were 'held tax- 
able were created subsequent to the passage of the tax statute. 

As an original question, it was very arguable that a tenancy by the entirety 
was a tvpical case in which an interest was "obliterated" (281 U. S. , 248) by 
death instead of being passed along, and that such property could not be taxed 
as estate of the deceased tenant. But the Tyler case repudiates this view, and 
holds that the death of one tenant bV the entirety, operating as it does to free 
the property from his rights in it, is "the ' generating source' of important and 
definite accessions to the property rights of the other" (Sutherland, J. , at page 
504), and that the value of such accessions is taxable as estate of the deceased 
tenant. That decision did not in the least depend upon the fact that the 
tenancies were established subsequent to the statute; it rests upon the char- 
acteristics of the estate which each tenant holds. II'or these reasons, which 
might be much elaborated, I find myself in agreement with the majority of the 
Board of Tax Appeals in Penrwyimeniu Company for In8uronoe v. Commissioner 
of Internal Revenue, decided November 8, 1980, that the Tyler ease applies 
regardless of the date v hen the tenancies were created. 

In the present case the value of the entire property held in the tenancy was 
taxed. This was done in the Tyler case, and I am of course bound by that 
decision. Aside from it I should certainly have supposed that the interest in 
the property which Mr. Harris irrevocably transferred to his wife in 1915, 
many years before his death and not in contemplation of it, then ceased to be 
part of his estate. "One may freely give his property to another by absolute 
gift without subjecting himself or his estate to a tax, but we are asked to say 
that this statute means that he may not make a gift inter vivos, equally abso- 
lute and complete, without subjecting it to a tax, if the gift takes the form of 
a life estate in one with remainder over to another at or after the donor's 
death. It n. ould require plain and compelling language to justify so incongru- 
ous a result, and we think it is wanting in the present statute. " (Stone, J. , 
in Reineoke v. [Itiorikern] Trust Co. , 278 U. S. , 889 at 847 and 848 [T. D. 4251, 
C. B. VIII — 1, 805]. ) If Mr. Harris had conveved. the property, or even an 
undivided interest in it, to Mrs. IIarris absolutely, the value of the portion 
so conveyed could not have been taxed. The convevance which he actually 
made divested him of a half interest more completely than if the estate had been 
a tenancy in common. Thereafter he could not transfer any part of the prop- 
erty without her assent. To say that because the tenancy which he created 
was one by the entirety it subtracted nothing from the value of what remained 
in him, is certainly not the fact. If the legal fiction that every tenant by the 
entirety owns the entire property be resorted to — it is repudiated in the 
opinion — it would seem to follow that the survivor's rights were not increased 
by the death which, in this view, merely "obliterated" a coniiicting interest. 
However, as I have said, I am bound by the Tyler ease; and there must be 
judgment for the defendant. 

DZDUCTIONS — ESTATES OP NONRZSIDZXTS. 

REOULATIONS 70, ARTIULE 50: Situs of property of 
nonresident decedents. 

X-18-5002 
Ct. D. S07 

ESTATE TAX — REVENUE ACT OF 1924 — DECISION OF COURT. 

Gaoss ZsTATE — EXCLTTsION — NONBzsIDENT ALIEN — MONEYs DKPos" 
ITED WITH BANKEBB — LOAN. 

Where a nonresident alien decedent delivers his check for a sum 
of money to two of the five members of a firm doing business in 
the United States, for which they sign as individuals a receipt for 
the amount "on loan at 5 per cent per annum, interest payable 
semiannually, " and the firm opens no account on its books in the 
name of the deceased by reason of the transaction and makes no 
other record thereof, the firm's books however showing credits to 
the two members for the amount, which is carried as a liability 
of the firm to them, the transfer of the check constitutes a loan 
and not a deposit and is therefore not excluded from the gross 
estate of the decedent under section 808(e) of the Revenue Act of 
1924 as "moneys deposited with any person carrying on the banking 
business. " 
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CozlLT oF CLAI&s oF THE UTIITED STATEs. Xo. J — 814. 

E+p&esnta &an Rensselaer Todd, As Executrix of Sir Joseph White TocM, 
Baronet, Deoeased, v. The E. nited States. 

[February 9, 1931. ] 
OPIKIOÃ. 

GEEEE, Judge, delivered the opinion of the court. 
The plaintiff is the executrix of the estate of Joseph White Todd, deceased, 

and brings this suit to recover $6, 000 and interest alleged to have been wrong- 
fully collected as part of the tax levied against the estate of the decedent. 
The deceased was a nonresident alien, and the question in controversy in the 
case is whether a certain transaction had by him in the city of Xew York 
amounted to a loan of money or was a deposit in a bank. The Commissioner 
included the fund in the gross estate of the decedent for the purpose of 
computing his tax payable on property in this countrv. The plaintiff insists 
tlIat the fund was deposited with a person "carrying on the banking business" 
an(1 was exempt under the statutory provisions. 

The law governing the ease is found in section 808 of the Revenue Act of 
1924, and is as follows: 

"SEc. 808. For the purpose of the tax the value of the net estate shall be 
determined— 

s t 
"(e) The amount receivable as insurance upon the life of a nonresident 

decedent, aud any moneys deposited with any person carrving on the banking 
busincs. -, by or for a nonresiclcnt decedent who was not engaged in business 
in the United States at the time of his death, shall not, for the purpose of 
Part I of this title, be deemed propertv within the United States. " 

The evidence in the ease shows tlmt the decedent, about six ~eeks before his 
death, was in the city of New York and sold some stocks or securities for 
upward of $100, 000. He had two stepsons, Cortlandt Van Rensselaer Halsey 
and Cl. aries D. Halsey, jr. , v'ho were, with three others, members of the co- 
partnership of C. D. Huis y 8; Co. , doing business in that cit. , in the way of 
dealing in money and securiiies, buying and selling securities for the account 
of others and charging commission therefor, borrowing money from banl-s and 
trust companies, bankers, and individuals, upon which thev paid interest, and 
in some instances taking deposits and for particular reasons allowing a few 
of their clients to dracv checks on their balances. But at the time involved 
in the ease this firm did not hold itself out to the public as a bank or banking 
institution, did not carry the word "bankers" or "bank" on its letterheads 
or oifice, and had never complied with the laws of the State of New York to 
authorise it to do business as a banker. The decedent asked to see his step- 
sons, and after some co»versation with them indorsed and delivered to them 
a check for $100, 000. At the same time he prepared a receipt or acknowledge- 
ment which they signed and which read as follows: 

XEw YOEK, January 11, 1996. 
Received from Sir Joseph White Todd, baronet, the sum of one hundred 

thouia»d dollars ($100, 000) on loan at 5 per cent per annum. I»terest payable 
semi»»nually. The principal to remain for two years with option of lender 
ancl borrower to extend the term of loan year by year by giving lo months 
notice. 

%Ax R. HALsEY, 
CHAS. D. HALSEY. 

The firm of C. D. Halsey cc: Co. did not open any account on its bool-s in 
the ciame of the deceased bv reason of this transaction. 'Xo record thereof 
appears anywhere on the books of C. D. Halsey tie Co. showing any transaction 
with the plaintiff's testator. The books of C. D. Halsey 8; Co. Show individual 
investments of $50, 000 each. made by Cortlandt Van Rensselaer Halsey and 
Charles D. Halscy, jr. , in the firm nf C. D. Halsey, c; Co. bv an entry made at 
the time which has since been continued and shows a liabilitv of the firm to 
(h» tia»clt V»» Rensselaer Halsey»ncl (. 'harles D. Halsey, jr. 

A c»suai readin of the statute shows that in order to ain the benefit of 
ihe c. xentption the funds must uot only be dppositecl, but the del»L it must be 
I»ade Ivith a "person carrying on the banl-ing business. " Some ar uc»e»t has 
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been made by counsel upon the question of whether Halsey k Co. were engaged 
in the banking business. The evidence shows that this firm has not complied 
with the laws of New York with reference to persons engaging in that business, 
but we do not find it necessary to determine this question. The transfer of 
the funds by decedent was not made to the firm but to two members thereof in 
their individual capacity, as was shown by the receipt for the money, which they 
signed as individuals. Moreover, there was no entry on the books of the firm 
showing a credit in favor of the decedent as a result of the transaction. On 
the contrary, Cortlandt Van Rensselaer Halsey and Charles D. Halsey, jr. , were 
each credited with $50, 000 on the firm's books, and these amounts have since 
been carried as a liability of the firm to the two partners above named. There 
is nothing in the evidence to show that these two partners were engaged in 
the banking business. The circumstances indicate that they were not. If 
there was any deposit, it was clearly with persons not engaged in the banking 
business. But we do not think the money was deposited in the sense that the 
word "deposit" is used in the statute. It was clearly the intent of Congress 
to require the deposit to be made in the same manner that it would have been 
in an ordinary bank. The receipt and the accompanying circumstances show 
that the transfer of the check constituted a loan rather than a deposit, and we 
have so found. 

For the reasons stated above, the petition of the plaintiit must be dismissed, 
and it is so ordered. 

TITLE IV. — ESTATE TAX. (1921) 

TRANSFERS BY DECEDENT IN HIS LIFETIME. 

Rzmri, ATIONS 70, AETlolz 17: Transfers intended 
to take effect at or after death. AETICLzs 44 ANO 
45: Charitable bequests. 

X-2$-5097 
Ct. D. 846 

ESTATE TAX — REVENUE ACT OF 1921 — DECISION OF COURT. 

1. GRoss ESTArE — TRANsBKR AT oR AFTER DEArII. 
Where a decedent executes a statement to the effect that he was 

selling to B 800 shares of stock (worth over $100, 000) to be trans- 
ferred to her within 10 days after his death and acknowledges 
therein receipt of "a sum of money" as consideration, only $10 
however being paid and that almost immediately deposited to B's 
credit, and after signing the statement he received one quarterly 
dividend and another was placed to his credit a day or two before 
his death, possession of the stock never having been delivered to 
B, there is no gift inter vivos and the transfer, if any, is one 
"intended to take effect in possession or enjoyment at or after 
his death" within the meaning of section 402(c) of the Revenue 
Act of 1921. 
2. DEDUCTION — CHARITABLE BEQUESTS — MASONIC LODGES. 

Local lodges of Masons are unincorporated and grand bodies of 
masonry over them are incorporated uot for charitable purposes 
exclusively but for fraternal and beneficial purposes as well. Ac- 
cordingly an endowment bequest to these local masonic bodies is 
not deductible from the gross estate under section 408(a)8 of the 
Revenue Act of 1921 as a bequest to a corporation organized and 
operated exclusively for charitable purposes. 
8. DEcIsIoN AFFIRMED. 

The decision of the Board of Tax Appeals (16 B. T. A. , 719), 
affirmed. 
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UlvITED STATEs CIEOI&IT Co&~T OF APPEAns FoR TIIE FIFTII ClacUIT. No. 5868. 

The First National Bank in Dallas, Temporary Administrator of the Estate of 
Eonis A. Fires, Deceased, and S&&ecessor Throngh Consolidation of the City 
National Bank of Dallas, Former Eaecgtor of Said Estate, petitioner, v. Com- 
missioner of Internal Itet'&enae, respondent. 

Fetition for review of decision of the United States Board of Tax Appeals (District of 
Texas). 

Before BETAN and FosTEE, Circuit Judges, and DAwKINs, District Judge. 

[December 23, 1980. ] 
OPINION. 

BEFAr&, Circuit Judge: This is a petition to review n decision of the Board of 
T:ix Appeals sustaining n deficiency assessment against the esi. nte of Louis A. 
Pires, deceased. The Commissioner of Internal Revenue, in determining the 
amount of the assessment, included in the value of the estate the value of cer- 
tain property, consisting of bank stock, which within two years prior to his 
death Pires transferred to Elizabeth Bacon, and of an amount which he be- 
queathed in the residuary clause of his will to several local lodges or subordinate 
bodies of the York and Scottish Rites of Masonry. The petitioner, temporary 
administrator and executor of the estate, makes the contentions that both the 
value of the bank stock and the amount of money represented by the bequest 
should have been excluded from consideration in arriving at the value of the 
estate to be taxed, on the grounds that the transfer of the stock took effect 
before Pires' death, and that the Masonic bodies named as beneficinries of his 
bequest were corporations organized and operated exclusively for charitable 
purposes or were trustees under his will for such purposes. 

The facts are stated in much detail in the opinion of the Board of Tax 
Appeals (16 B. T. A. , 719), and therefore need not be narrated here at any 
great length. 

At the time of his death Pires was 81 years of age and unmarried. He lived 
in D;illns, Tex. , and was a close friend of Elizabeth Bacon and her husband. 
tyithin less than six months before his death he executed n statement to the 
effect that he was selling to Elizabeth Bacou 800 shares of bonk stock to be 
transferred to her within 10 days after his death. This statement acknowl- 
edged receipt of "a sum of money" as consideration, but only $10 vvas paid, 
nnd that amount Pires almost immedi;itely deposited to her credit. The stock 
was worth $112, 500, but it was not transferred during the lifetime of Pires; 
nnd after the statement was sigiied he received one quarterly dividend and 
another was placed to his credit a day or two before his death. 

By his will Pires, after making certain specific bequests, gave the residue 
of his estate as endowments to the Masonic bodies of Dallas, of ivliich he might 
be a member at the time of his death, and three other beneficiaries, share and 
share alike. These Masonic bodies were local lodges or branches of the Grand 
l&odies of Masonry, &nd all the latter, except one, were incorporated not for 
business or gain but for fraternal and benevolent purposes. It ivas stipulated 
that no gift had been or, without violating itfnsonic iisnge or custom of long 
st;inding, could be used for any other than charitable purposes. In a suit 
brou, ht in n State court heirs at law of Pires challenged the right of the 
Masonic beneficiaries to take or administer that part of the estate ~ven them 

by thc ivill. All pnrties at interest were before the court. In a, pecial verdict 
flic jury found that the funcls of Masonic bodies were used exclusively for 
charitable and educational purposes, and the court entered a jud ment to the 
ef&ct that these bodies were themselves purely charitable organizations. 

The assessment was ninde under the Revenue Act of 1921, ivhich imposes nn 

csinie tnx upon the transfer of tlie net estate of every decedent dying after 
tl&e linssnge of the Act. (Section 401. ) 

The value of the "ross estate is determined by incliidin. the value nt the 
time of his death of nll property to the extent of the interest therein of which 
the decedent hns m;&&le n transfer "in contemplation of or intended to take 
off&'ct in possession or enjoyment at or after his death, * " " except in ca. c 
of a bona fide sale for a I':iir consideration in money or money's ivorth. " Any 
traii. f& r of a material part of;1 decedent's property made within two years 
prior to his denth is presumed to h;iv& been made in conteinplation uf death, 



Regs. 63, Art. 19. ] 

unless the contrary is shown. (Section 402. ) For taxation purposes the value 
of the net estate of a resident is to be determined by deducting from the value 
of the gross estate "the amount of all bequests, legacies, devises * * * to 
or for the use of " " * any corporation organized and operated exclusively 
for * ~ * charitable ~ * * purposes, * * * or to a trustee or 
trustees exclusively for ~ * "' charitable "' " * purposes. " (Section 403. ) 
(42 Stat. , 277, 278, 279. ) 

The transfer of the bank stock having been made within two years prior to 
Pires' death must under the terms of the statute be deemed to have been in 
contemplation of death, since there was no showing to the contrary. The cir- 
cumstances that Pires continued to receive dividends on the stock after the 
purported sale, without objection from Elizabeth Bacon, is a clear indication that 
the transfer was not intended to take effect until after his death. The conduct 
of both parties interested is inconsistent with the theory advanced by petitioner 
that the title passed immediately, and that their intention was only that the 
issuance of a new certificate evidencing a change of ownership should be post- 
poned until after Pires' death. There was no gift inter vivos, as Pires did 
not deliver possession but remained in control and dominion of the stock. 
(B&su@et v. EasseII, 107 I!, S„602, 614. ) 

The Revenue Act in question by section 403 exempts from an estate tax, 
among other thiugs, bequests to corporations which are "organized and op- 
erated exclusively" for charitable purposes. The local lodges of v-hich Pires 
was a member were not incorporated at all, and the Grand bodies of Masomy 
over them were incorporated not for charitable purposes exclusively, but for 
fraternal and benevolent purposes as well. Fraternal organizations may be 
described generally as social in their nature, and designed not exclusively for 
charitable purposes but for the enjoyment of their members in many ways. 
(5 R. C. L. , 372. ) Charitable organizations are benevolent, but benevolent 
organizations are not exclusively charitable. (Cha»sl&erlin v. Htea»w, 111 Mass. , 
267. ) Nor are Masonic bodies operated exclusively for charitable purposes, 
since they carry out a!so benevolent and other purposes for which they were 
organized. The Revenue Act also exempts from an estate ta. x bequests made to 
trustees exclusively for charitable purposes, but Pires' residuary bequest was 
not made to the Masonic bodies as trustees; it was given to them, as it was 
to the other beneficiaries without distinction, as an endowment. The, Iasonic 
bodies received their share of the bequest on the same terms as did the other 
beneficiaries, and so it can not be said that the word "endowment" was used 
in a special sense as applied to any one beneficiary, or that it had a meaning 
understood only by Masons. The bequest could have been used without vio- 
lating the will for any endowment purpose, including the construction of a 
temple or building for fraiernal and benevolent purposes only. The verdict 
and judgment in the State court suit were broader than was authorized by the 
provisions of the wilL The Government was not a party to that suit, and 
was not bound by it, but had the right to proceed in its own way to collect 
taxes, subject only to the limitations imposed by a law of its own making. 

The petition for review is denied. 

TITI K IV. — KSTATK TAX. (1918 AND 1921) 

TRANSFERS BY DECEDENT IN HIS LIFETIME. 

REGlJLATIQNs 63& ARTIGLE 19: General. X — 19 — 5057 
Ct. D. 333 

ESTATE TAX — REVENUE ACT OIi' 1918 — DECISION OP SUPREME COURT. 

Guoss EsTATE — TRANsFER TI& TAKE EFFECT AT DEATH — CoNTINGENT 
REMAINDER — CONsTITUTIDNALITY. 

Where one clause of a deed of a decedent conveying land to 
another grants a life estate with an express reservation of the fee 
which is to "remain vested in said grantor" in the event that the 
grautee shall die prior to the decease of said grantor and by another 
clause the grantee takes the fee in the event "and in that case 
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only" that she sha'll sgrvire the grantor, the decedent has made a 
transfer of the remainder "intended to take effect in possession or 
enjoyment at or after his death" within the meaning of section 
402(c) of the Revenge Act of 1918. That subdivision is consti- 
tutional in so far as it requires the inclusion in the gross estate 
of the value of an interest transferred completely and irrevocably 
by deed made after the enactment of the Revenue Act of 1916 and 
before the enactment of the Revenue Act of 1918. 

SupsExm Cour oF Ta'E Uwzmn SraTzs. Xo. 887. — OcTosKa TEaM, 1980. 

Etta 3f. Xtein, Former Administratrtz of the Estate of Solomon Ifletn, Deceased, 
etc. , et at. , petitioners, v. The United States. 

On writ ot certiorari to the Court of Claims. 

[April 13, 1981. ] 

Mr. Justice SuTHEax. ~n delirered the opinion of the court. 
The petitioners are the sole surviving heirs of Solomon Klein and distribgtees 

of his estate. He died intestate leaving, among other property, two parcels of 
land in Cook County, Ill. , which, some 15 months prior to his death, he had 
conreved to his wife, Etta M. Klein, by deed, the habendum clauses of which 
are as follows: 

"First. To have and to hold the said lands unto the said grantee for and 
during the term of her natural life, and if she shall die prior to the decease 
of said grantor then and in that event she shall by virtue hereof take no greater 
or other estate in said lands and the reversion in fee in and to the same shall 
in that eveut remain vested in said grantor, his heirs, and assigns, such reversion 
being hereby reserved to said grantor aud excepted from this conveyance. " Second. Upon coudition and in the event that said grantee shall survive the 
said grantor, then and in that case only the said grantee shall by virtue of 
this conveyance take, hare, and hold the said lands in fee simple, unto the sole 
use of herself, her heirs, and assigns forever. " 

In auditing the estate tax return of the administratrix, the Commissioner of 
I~ternal Revenue included in the gross estate the value of these two parcels of 
laml, after deducting therefrom the value of the life estate; and the tax thereto 
attributable was assessed against the estate. This was paid, and a claim for 
refund was rejected. Thereupon, petitioners sued in the Court of Claims to 
recover the amouut. That court rendered judgment against petitioners. (42 F. 
(2d), 596. ) 

The case turns upon the meaning and application of section 402 of the Revenue 
Act of 1918 (ch. 18, 40 Stat. , 1057, 1097), which provides that the value of the 
gross estate of the decedent shall be determined by including the value at the 
time of his death of all property, etc. — 

"(c) To the extent of any interest therein of which the decedent has at any 
time made a transfer, or with respect to which he has at any time created a 
trust, * * * intended to take elect in possession or enjoyment at or after 
hi. death 

The two clauses of the deed are quite distinct — the 6rst conveys a life estate; 
the second deals with the remainder. The life estate is granted with an express 
reservation of the fce, which is to "remain rested in said grantor" in the event 
that the grantee "shall die prior to the decease of said grantor. " By the 
second clause the grantee takes the fee in the event —" and in that ease onlr "— 
that she shall surrire the grantor. It follows that only a life estate imme- 
diately was vested. The remainder was retained by the grantor; and whether 
th"t ever would become vested in the grantee depended upon the condition 
precedent that the death of the grantor happen before that of the grantee. The 
grant of the remainder, therefore. ~ras contin ent. See 2 Washburn, Real Prop- 
erty (4th Ed. ), pages 547 — 548, 559, paragraph 1. The decisions of the Supreme 
Court of Illinoi, , the State where the deed was made and the propertr lies, sup- 
port this conclusion. (Katcard et al. r. Peaecp, 128 Ill. , 480, 439; Batei r. 
Strahan, 814 Ill. , 218, 217, ) 

It is said that we must consider the deed as a whole; that since there is 
nothin, in the granting clause to indicate the nature of the estate ranted we 
must go to the habendum to determine that question; that the habendum con- 
sists of two clauses, one converin a life estate, and the other the fee; and that 
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"the greater estate or fee naturally swallows up the lesser or life estate when 
created by the same instrument. " The principle invoked, however, does not 
help the petitioners, for certainly here the estates were not merged during the 
life of the grantor; and the deed evinces the clear intention of the grantor that 
they should not be. Nothing is to be gained by multiplying words in respect of 
the various niceties of the art of conveyancing or the law of contingent and 
vested remainders. It is perfectly plain that the death of the grantor was the 
indispensable and intended event which brought the larger estate into being 
for the grantee and effected its transmission from the dead to the living, thus 
satisfying the terms of the taxing act and justifying the tax imposed. Compare 
Tyler v. United States (281 U. S. , 497 [Ct. D. 190, C. B. IX — 1, 888]). 

The provision of the Revenue Act of 1918, so far as it seeks to tax the 
transfer in question, is assailed as unconstitutional because, it is said, the 
transfer was complete and irrevocable before the Act was passed. In support of 
this view Eichols v. Coolidge (274 V. S„581 [T. D. 4072, C. B. Vl — 2, 851]), and 
similar decisions of this court are cited. But the deed under review, while 
made before the enactment of the Revenue Act of 1918, was made after the Act 

of 1916 (ch. 468, 89 Stat. , 756, 777), which, with an addition not pertinent here, 
contained (section 202) exactly the same provision; and the contention, for that 
reason, other grounds aside, is without merit. CIA'lliken, et al. v. Uttite4 States 
(288 U. S. , 15, decided March 2, 1981 [Ct. D. 820, page 472, this Bulletin]), 
where the cases relied upon bv petitioners are distinguished. 

Judgment aifirmed. 

PAYMENT OF TAX AND INTEREST. 

REovLATIONs 68, ARTIOLE '[9: Payment of tax; 
general. 

X-19 — 5058 
('t. D. 8M 

ESTATE TAX — REVENUE ACTS OF 1918, 1921, AND 192G — DECISION OF COURT. 

1. SUIT — NECKSBITT oF AssxssMENT. 
An assessment of an estate tax imposed by the Revenue Act of 

1918 is not essential where a proceeding in court is begun for the 
collection of the tax, 
2. ExEcUToR — PEasoNAL LIABILITY — APPLIGATIoN FoR DIBUHASOE. 

An application by an executor, filed pursuant to section 407 of. 
the Revenue Act of 1921, for determination of the amount of the 
tax and discharge of personal liability has no effect in discharging 
him from liability for an estate tax that accrued under the Revenue 
Act of 1918. 
8. SAME — INCOMPIETK RETURN. 

A return wherein no value can be placed upon the decedent's 
interest in certain property and wherein several claimed deductions 
are estimated is not a "complete return, " the filing of which is 
essential to the discharge from personal liability of the executor 
when he makes application therefor as provided by section 407 of 
the Revenue Act of 1921. 
4. SAME — WAIVES. 

Where after the filing of an application pursuant to section 407 
of the Revenue Act of 1921 the Commissioner does not obtain the 
requested cooperation of the executor in the determination of the 
amount of the tax and a delay in the determination favorable to 
the estate is thereby occasioned, the application is waived and the 
executor is uot discharged of personal liability as provided in that 
section. 
5. SUIT — ENFORCEMENT oF TAx LIEN — ABBETB IN PossEssIO'N OF 

TRUSTKK~DEFEN SE. 
Neither section 806(a) nor section 816(a) of the Revenue Act of 

1926 is a bar to a suit against a testamentary trustee, commenced 
within 60 days after the mailing of the notice of a deficiency au- 
thorized to be sent by section 808(a), to collect the tax by enforce- 
ment of a lien upon the assets in possession of the trustee which 
formerly were owned by the decedent 
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&UlvITzn STATE8 DIs'rarer Coun'r, So&rturzaN Drsrazcu' oz Nzw Yonz. 

United 8 tates of America, plaintiff, v. William Crnihshanh and Eenrtt C. 
Dragon, Indt&rtdaatttt and as Executors of the Estate of Charlotte Aa&Insta 
Eaip, Deceased, , and United States Trust Co. of 1&&&ew Forte, a Corporation, 
defendants. 

[January 28, 1981. ] 

OPIKIOÃ. 

PxrrzssoN, D. J. : Suit in equity is brought to collect an additional estate tax 
alleged to be owing to the United States under the Revenue Act of 1018. The 
defendants are William M. Cruikshank and Henry C. Drayton, individually and 
as executors of the estate of Charlotte Augusta Haig, and United States Trust 
Co. of. iVew York, which is trustee of said estate. Drayton was not served. The 
facts have been presented by written stipulation. 

The decedent died on July 80, 1920. On July . 28, 1921, pursuant to the 
Pevenue Act of 1918 then in force, her executors fled an estate tax return, 
showing a tax of $28, 020. 89, which sum was paid by them at the same time. 
Certain features of this return will be discussed later. On December 7, 1921, 
the executors (by their attorneys) filed a written application for determination 
of the tax within one year and for discharge of personal liability. This appli- 
cation was made under section 407 of the 1021 Act, which had become effective 
on November 28, 1921. There had been no similar provision in the 1018 Act. 
The relevant portion of this section is as follows: 

"If the executor files a complete return and. makes written application to 
the Commissioner for determination of the amount of the tax and discharge 
from personal liability therefor, the Commissioner, as soon as possible and 
in any event within one year after receipt of such application, shall notify the 
executor of the amount of the tax, and upon payment thereof the executor shall 
be discharged from personal liability for any additional tax thereafter found 
to be due, and shall be entitled to receive a receipt or writing showing such 
discharge ~ ~ e 

The Commissioner did not audit the return or notify the executors of the 
amount of the tax within one year. It was not until over three years had 
passed that the executors received any notice of a deQciency in the tax. Mean- 
while however, the Commissioner had written to the executors several letters, 
the first of which is dated May 81, 1922, to the effect that among the deductions 
claimed in the return were several items that were only esti&nated, and that 
before Qual audit could be made he should be advised of the sums actually paid. 
The executors replied to some of these letters, furnished certain data, and 
stated that certain other information would be furnished later. Despite several 
laier requests for this information, it was not given. Finally, the Commissioner 
&v«nt ahead with his audit without the additional data, and on February 19, 
1025, gave the executors notice of a tentative determination of tax deficiency 
in the amount of $6, 456. 04. The executors filed a protest and an amended 
protest, which set before the Commissioner for the first time the actual payments 
in place of the estimated payments. The Commissioner thereupon, on April 
14, 1925, notified the executors that their protest had been sustained and the 
defi&iency was only $4, 541. 58. They were also advised that appeal might be 
fled with the Board of Tax Appeals within 66 days. 

The executors paid no a. ttention to this notice. They did not file an appeal, 
nor did they pay the deficiency. They had already, on November 28, 1928, after 
paying debts and administration expenses and retaining commissions for their 
o&vn services, turned over the entire net assets remaining in the estate to the 
Unil«&1 States Trust Co. , the trustee named in the will. This was done pursuant 
to &1«&& «, of th«Surrogate's Court of New York County. 

The Commissioner never made an assessment of the tax. The only further 
effort to collect the deficiency prior to institution of suit was a terse demand, 
made on July 12, 1026, upon United States Trust Co, for payment. Suit was 
commenced on July 21, 1026, a few days short of Qve years from the flin of 
the &'& I urn. 

The bill of complaint, after setting forth the facts as to the incidence of the 
tnx nnd as to possession by th&. trustee of ass«ts nf the estate, all&gee that the 
unpni&l amount is a ]ion upon su h assets. The relief demanded is that it be 
a&lju&l ed that there is due and owing to the United States the sum of $4, 541. 58, 
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with interest; that it be further adjudged that the estate assets in the hands 
of the trustee are subject to a lien in favor of the United States, and that unless 
the tax be paid, the estate assets be applied to the satisfaction of the tax. 
By an amendment to the bill, it is alleged that the executors paid debts owed 
by the decedent, without satisfying the debt owed to the United States, in 
violation of section 3467 of the Revised Statutes, and that they are therefore 
personally liable for the tax. 

It is conceded by the defendants that the values placed by the Commissioner 
on items constituting the gross estate were correct, and it is not disputed that 
his final adjustments were in each instance proper and that there is an unpaid 
balance of estate tax in the amount of $4, 541. 53. The defendants contend, 
however, that for several reasons they are not liable for this unpaid balance 
and that this suit is not maintainable against them. 

As a general proposition, it can not be disputed that an executor who distrib- 
utes an estate without payment of the estate tax becomes personally liable 
for the tax. Indications ot such a liability are to be found in the 1918 Act 
and in all later Acts, but it is sufilcicnt to cite section 3467 of the Revised 
Statutes. It is likewise clear that the tax. is a lien for 10 years upon the gross 
estate (1918 Act, section 409, and similar provisions in later Acts), and that 
the United States may enforce its lien by sale in legal proceedings. (Page v. 
Skinner, 298 Fed. , 731 [T. D. 3600, C. B. III — 1, 485]. ) It is also clear that the 
statute of limitations on collection of the tax by proceedings in court had not 
run when this suit was commenced. The period was five years (1921 Act, sec- 
tion 1320; 1924 Act, section 1009; 1926 Act, section 1109), and it did not expire 
until July 28, 1926. The plaintifT is therefore entitled to the relief prayed for, 
both against the executor who was served and against the estate assets in the 
hands of the trustee, unless the special matters pleaded by the defendants have 
merit. 

1. It is said that the collector should have made out a return for the estate, 
and that since this was not done, the suit can not be maintained. This argument 
is derived from section 405 of the 1918 Act, to the eifect that where no return 
is filed by the executor or where the return filed by him contains a false or 
incorrect statement, the collector shall make a return and. the Commissioner 
shall make an assessment on such return. There is no substance in the ar~- 
ment. The administrative procedure outlined in section 405 is not exclusive. 
It is only one of several methods available for collection of the tax. The 
failure of the collector to make a return under this section was relied upon by 
defendants in United States v. Aper (12 Fed. (2d), 194 IT. D. 3869, C. B. V — 1, 
397]), but was held immaterial by the Circuit Court of Appeals for the First 
Circuit (see page 197). Moreover, at the time when this suit was started. the 
1926 Act was in force and was controlliug as to the manner of collecting taxes 
under the 1918 Act, though not of course as to the computation of the tax. 
(1926 Act, section 318. ) The 1926 Act contained no direction as to the collector 
making returns in eases where the return filed by the executor was false or 
incorrect. For these reasons the fact that the collector did not file a return is 
of no moment. 

2. It is said that the suit fails because there was no assessment of the tax by 
the Commissioner. Assessment may be a necessary preliminary step to distraint 
as a means of collecting taxes from persons unwilling to pay, but there can be 
no question that assessment is not essential where suit is resorted to as the 
method of forcing payment. (United States v. Aper, supra, and authorities 
collected there. ) The defendants point out that the Ayer case arose before the 
passage of the 1924 Act and the 1926 Act. So it did, but that fact does not help 
the defendants. Whereas the earlier Acts did not contain any express provision 
to the effect that proceedings in court could be brought without assessment, 
both the 1924 Act and the 1926 Act declare in so many words that suit to collect 
an estate tax may be brought without a prior assessment. See 1924 A. ct, sec- 
tions 308(b), 311; 1926 Act, section 310. 

3. I come now to an argument. of greater force. It is urged that the executors 
are discharged from personal liability because of the application made by them 
under section 407 of the 1921 Act for prompt determination of the tax, fol- 
lowed by the failure of the Commissioner to notify them of any additional tax 
within one year thereafter. As matter of strict construction, the discharge 
clause of section 407 does not fit this ease; in terms it covers only instances 
where, after receipt of the application, the Commissioner gives notice of the 
amount of the tax within the year, where such amount is paid, and where there- 
after a further amount is found to be due. The provision!s that the executor 
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shall be free from personal liability as to such further amount. Dut I take it 
that the words "the Commissioner, as soon as possible and in any event within 
one year after receipt of such application, shall notify the executor of the 
amount of the tax, " are mandatory, and that ordinarily the executor is dis- 
charged from personal liability where the Commissioner fails to give notice 
within the year of any deficiency in the tax already paid. Common sense would 
seem to justify this broader operation of the clause, and I will adopt it. 

Nevertheless, there are several features in the present case which convince 
me that the executors were not discharged from personal liabilitr. In the first 
place, it seems to me that the application made by the executors had no elect 
upon a tax liability which had accrued under the 1918 Act. That Act contained 
no provision whereby ezecutors might apply for a prompt audit and thereby 
cut short the period of their personal liability. The 1921 Act, while it repealed 
the 1918 Act generally, provided that the 1918 Act should remain in full force 
for the assessment and collection of taxes accrued under it. (1921 Act, section 
1400. ) It was not until the 1924 Act that this policy was changed and the 
practice adopted of having the administrative provisions of later statutes govern 
cases still open under earlier Acts. There was nothing retroactive in the 1921 
Act, nothing which affected in any way ta~es under the 1918 Act. The taxation 
of estates of persons who had died prior to November 28, 1921, was left to be 
governed in all respects by the 1918 Act. It therefore seems to me that the 
application made by the executors under the 1921 Act was futile. 

In the second place, the executors did not file "a complete return, " which is 
the primary requisite under section 407 of the 1921 Act. The retur~ was incom- 
plete both as to the gross estate reported and as to the deductions claimed. 
Among the assets reported was an undivided interest in certain mortguges held 
in escrow pending determination of ta~es in another estate. The return stated 
that the value of the decedent's interest in the mortgages co'uld not be deter- 
mined until the taxability of the other estate should be settled, and no figure 
was inserted in the return as the value of the decedent's interest. (In 1925 
the Commissioner fixed the value of the decedent's interest in these mortgages 
at $66, 666. 67, which value is conceded to be correct. The addition of this figure 
to the value of the gross estate accounts for the greater part of the tax defi- 
ciency sued for. ) The good faith of the executors in listing the property is 
beyond question, but to my mind a return wherein no value was placed or could 
be placed upon the decedent's interest in this valuable propertv and wl'ere no 
tax was paid on account of it is not a "complete return. " Section 404 of the 
1918 Act required that the return set forth "the value of the gross estate, " and 
here the ezecutors themselves stated in their return that the value of the gross 
estate could not be set forth. Nor was the return a complete one as to deduc- 
tions. Several of the deductions were estimated, which was doubtless the best 
the executors could do at the time. The fact remains, howeve', that one of the 
matters which apparently caused the long dela1 in the audit was the effort of 
the Commissioner to obtain more specific information as to these estimated 
deductions. The ezecutors themselves, in their letter to the Commissioner of 
July 16, 1928, in effect admitted that further information as to the deductions 
was necessary as an amendment to the original return. The retur!! being 
"incomplete" in these respects, section 407 of the 1921 Act has no bearin- upon 
the case. 

In the third place, the demand for prompt audit was waived by the eze. utors. 
The Commissioner sought their cooperation in completing an early audit, but 
did not obtain it. While the Commissioner might have ignored al! estimated 
deductions and thus have completed his audit within one year, he seems to 
!mve delayed his audit in order to do full justice to the estate. As laic «s July, 
1928, the executors promised to furnish coruplete supplemental data in a few 
weeks. There is no question that the delay was beneficial to the estate, for in 
1925 the executors asl-ed for and were given the benefit of deductions w!!ich 
had not been made at the expiration of one year after December 7, 1921. 

For the reasons outlined above, I have reached, the conclusion that the 
executors did not by their application for prompt audit and for dischar e, clear 
themselves of personal liability for pavment of the tax, and that their defense 
along this line is unavailing. 

4. Finally the defendants urge that this suit can not be maintains, l bc!rouse 
of certain restrictions imposed by the 1926 Act upon the right oi !h I. nited 
States to commence suits to collect dcficiencies in estate tuse . Tbo "enerul 
proposition is beyond dispute that the Inited States may maintain a. su t to 
collect unpaid revenue, unless another rc!neily has bean expressly ma&le ezclu- 
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sive. (Dollar Sasiings Bonis v. United, States, 19 Wall. , 227; United States v. 
Nosh@ills, U. it St. L. Ry. , 249 Fed. , 678; United, States v. Ayor, supra. ) It is 
also beyond dispute that prior to the passage of the 1926 Act the United States 
had the right to institute suits at law or in equity to collect unpaid taxes at any 
time after they fell due, subject of course to any applicable statute oi limitation. 
One may search the 1916 Act, the 1918 Act, the 1921 Act, and the 1924 Act 
from beginning to end, without turning up any condition or restraint upon such 
right. In the 1926 Act, however, there are certain restrictions upon the power 
to commence suits for the collection of estate taxes. The important section in 
this connection is section 808(a), which provides that the Commissioner on 
determining a deficiency may send notice thereof to the executor and that the 
executor shall have the right, within 60 days, to file a petition with the Board 
of Tax Appeals for redetermination of the deficiency, and then goes on to say- 

"No assessment of a deficiency in respect of the tax imposed by this chapter 
and no distraint or proceeding in court for its collection shall be made, begun, 
or prosecuted until such notice has been mailed to the executor, nor until the 
expiration of such 60-day period, nor, if a petition has been filed with the Boa d, 
until the decision of the Board has become final. " 

It will be observed that section 808(a) is confined to deficiencies in estate 
taxes under the 1926 Act. Section 818(a), however, assimilates the procedure 
in collecting estate taxes under earlier Acts to the procedure in the case of 
deficiencies under the 1926 Act. And section 816 provides that the liability 
of transferees (including heirs, legatees, distributees and devisees) for estate 
tax under any Act shall be assessed, collected and paid in the same manner as 
indicated in the case of a deficiency under the 1. 926 Act. 

The purpose of these provisions is plain. Congress had already in 1924 
created the Board of Tax Appeals and had given taxpayers the right to appeal to 
the Board from deficiencies deterinined by the Commissioner. But there was 
nothing in the 1924 Act which prevented the United States from bringing suit 
at any time to collect the tax. In broadening the jurisdiction of the Board in 
1926, Congress saw fit to provide that until the executor had waived his right 
to lay the matter before the Board, the collection of the tax should be held in 
abevance and there should be no assessment, distraint or suit to collect the 
deficiency. 

So far as the executors in this case are concerned, these sections of the 1926 
Act furnish no defense. As to them the Commissioner complied with the con- 
dition precedent to the commencement of suit. He gave them written notice of 
deficiency, and he waited more than 60 days before instituting this suit. They 
filed no petition with the Board. They were therefore subject to suit in the 
United States district court at the time this suit was commenced. 

As to the trustee, however, the Commissioner did not wait the required period. 
He commenced suit within 10 days after the first notice of deficiency served 
upon the trustee. If this were a suit to establish liability against the trustee 
as a transferee of estate assets, I would be inclined to hold that section 816(a), 
read in connection with section 808(a), was a bar to maintenance of a suit. 
(See Phillips v. Commissioner, 42 Fed. (2d), 177, 179 [Ct. D. 211, C. B. IX — 2, 
258]. ) It should be noted, however, that the contrary seems to have been held 
in two cases in other circuits which arose under the companion sections dealing 
with liability of transferees for income taxes, section 274(a) and 280(a). 
(United Stiles v. Crreenfield Top if. Die Uorporation, 27 Fed. (2d), 938 [T. D. 
4196, C. B. VII — 2, 170]; United States v. Updike, 25 Fed. (2d), 746, affirmed in 
82 Fed. (2d), 1 [Ct. D. 192, C. B. IX — 1, 228]. ) But this question need not be 
decided, for this suit is not one to fasten liability upon the trustees and section 
816 is not involved. The prayer for relief does not ask that the trustee be held 
liable for the tax. If we lay to one side the asserted personal liability of the 
executors, the suit is solely to collect the tax through enforcemcnt of the tax 
lien upon assets formerly belonging to the decedent. The trustee is a party 
defendant merely because these assets are now held by it. It is doubtless true 
that the restriction upon proceedirgs in court, ivhich appears in section 808(a), 
applies to a suit to collect a tax through ent'orcement of lien, as well as to othei. 
suits to collect taxes; in fact, section 814, which authorizes proceedings in court 
of this character, expressly declares that collection of a deficiency by this 
method shall be subject to the provisions of section 808(a). But, as already 
pointed out, the requirements of section 308(a) were fully complied with by the 
Commissioner. As I view the case, therefore, the claim that the 1926 Act for- 
bade the bringing of this suit on July 22, 1926, is untenable. 
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The orig)1&al bill sought no relief against the executors, although naming them 
as def«dants. It was not until June, 1930, that the amendment vras filed, 
wherein personal liability on their part was asserted. It is not necessary to 
decide whether the statute of limitations is a good defense under such circum- 
stances, because no such defense has been pleaded. 

There will be a decree for the relief prayed for by the United States. The 
decree will provide that the tax, with interest and costs, be paid out of the 
estate assets in possession of the trustee, in discharge of' the tax lien, and in 

default of such payment, by the defendant Cruikshank. The plaintiff will sub- 

mit a decision embodying finding of fact and conclusions of law, in compliance 
with the new rule of the Supreme Court, on five days' notice, and will thereafter 
submit a decree. 

TITLE IV. — ESTATE TAX. (1918) 

GROSS ESTATE. 

REUUI, ATioNS 70, ARTICIE 10: Character of inter- 
ests included. 

X-3-WOO 
Ct. D. 971 

ESTATE TAX — REvENUE ACT OI' 1918 — DECISION OF SUPRE&'Ml' COURT. 

1. GEoss ESTAB — REAI. ESTATE LocAIED Iiv MissovEI. 

The interest of a decedent in real estate located in Missouri not 
being subject under the laws of that State to the payment of the 
expenses of administration, the value thereof should not be in- 

cluded in determining the value of the gross estate under section 
402(a) of the Revenue Act of 1918. 

2. DEoisioKS ArFIEMED. 

The decisions of the district court (28 Fed. (2d), 510) and the 
circuit court of appeals (35 Fed. (2d), 416) affirmed. 

SUPREME CQURT oF THE UNITED STATEs. No. 24. — OOToBEE TEBM, 1930. 

Noah Croo1ca, Collector of Internal Revenue, petitioner, v. Benjan&tn Harrelson 
et al. 

On writ of certiorari to the United States Circuit Court of Appeals for the Eighth Circuit. 

[November 24, 1930. ] 

Mr. Justice SUTHEsz. AND delivered the opinion of the court. 

Benjamin H. Harrelson, a resident of hiissouri, died testate in 1920, leaving 

within the State property and assets which included real property valued at 
over $269, 000. The Commissioner of Internal Revenue, upon a final audit and 

review of the Federal estate tax return of the executors made under the Reve- 

nue Act of 1918, included the real property as a part of the gross estate for the 

purpose of computing the tax. The executors paid $37, 762. 20, the amount 

attributable to the value of the real property, and subsequently claimed a re- 

fund thereof on the ground that the value of the decedent's real property having 

its situs in Missouri was not, under the law of that State and the terms of the 

Federal statute, properly subject to an estate tax, and the amount was, there- 

fore, illegally assessed and collected. The estate having been closed and dis- 

tributed and the executors discharged, plaintiffs (respondents here), as sole 

beneficiaries and distributees, brought this action in a Federal district court 

a":&inst the defendant (petitioner here) to recover the amount so paid and 

cl;&imed, together with interest. Defendant demurred to the complaint on the 

ground that the facts stated were not sufficient to constitute a cause of action. 

The district court &&vcrruled the demurrer, and defendant having declined to 

plead further, rendered judgment aga. inst him for the sum claimed, with interest 

and «&. is. (28 F. (2d), 510. ) Upon appeal the circuit court of appeals affirmed 

the judginent. (35 F. ("d. ), 416. ) 
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A correct determination of the question presented requires consideration of 
the provisions of section 402 of the Revenue Act of 1918 (ch. 18, 40 Stat. , 1057, 
1097 — 1098), the relevant portion of which follows: 

"SEc. 402. That the value of the gross estate of the decedent shall be deter- 
mined by including the value at the time of his death of all property, real or 
personal, tangible or intangible, wherever situated- 

"(a) To the extent of the interest therein of the decedent at the time of his 
death which after his death is subject to the payment of the charges against his 
estate and the expenses of its administration and is subject to distribution as 
part of his estate;" 

The court below held (1) that by the express provisions of the foregoing 
section, the value of the interest of the decedent in any property at the time of 
his death may not be included in the gross estate for the purpose of the 
tax unless there be a concurrence of the requirements there set forth, 
namely, (a) that the interest of the decedent be subject to the payment of 
the charges against his estate, (b) that such interest be subject to the ex- 
penses of administration, and (c) that such interest be subject to distribution 
as part of his estate; and (2) that by the law of Missouri such interest in 
real property is not subject to the expenses of administration, and, therefore, 
the requirement in that respect is not met. Both propositions are controverted 
by the petitioner. 

First. The meaning of the provision in question, considered by itself, does 
not seem to us to be doubtful. The value of the interest of the decedent is 
not to be included unless it "is subject to the payment of the charges against 
his estate end the expenses of its administration" — not one or the other, but 
both. We find nothing in the context or in other provisions of the statute 
which warrants the conclusion that the word "and" was used otherwise than 
in its ordinary sense; and to construe the clause as though it said, "to the 
payment of charges and expenses, or either of there, " as petitioner seems 
to contend, vvould be to add a material element to the requirement, and thereby 
to create, not to expound, a provision of law. Nor will it do to say that the 
words, "charges against his estate, " include expenses of administration, for 
plainly they are different aud distinct things, generally so classified in the 
settlement of estates of decedents, and so regarded by Congress, as evidenced 
by the discriminating terms of the statute. 

A similar question was presented to this court and decided in United 8tates 
v. Field (255 U. S. , 267). It was there held that the interest of the decedent, 
Mrs. Field, was not taxable under section 202(a) of the Revenue Act of 1916, 
reenacted as clause (a) of section 402 now under review, because it was not 
her property at the time of her death, nor subject to distribution as part of 
her estate. The court said (p. 262): 

"The conditions expressed in clause (a) are to the effect that the taxable 
estate must be (1) an interest of the decedent at the time of his death, (2) 
which after his death is subject to the payment of the charges against his 
estate and the expenses of its administration, and (8) is subject to distribu- 
tion as part of his estate. These conditions are expressed conjunctively; and 
it would be inadmissible, in construing a taxing Act, to read them as if pre- 
scribed disjunctively. Hence, unless the appointed interest fulfilled all three 
conditions, it was not taxable under this clause. " 

It is to be observed that the court, by combining under one head the provision 
in respect of charges against the estate and that in respect of expenses of admin- 
istration, treated clause (a) as containing three conditions instead of four; but 
this does not alter the fact that, whether stated separately or in combination, 
the second condition contains two distinct requirements, expressed conjunc- 
tively, and may not be read as though stated disjunctively. It seems clear 
enough that the Field case is decisive of the question and requires us to hold 
that if the value of the interest of the decedent now being considered is not 
subject, under the law of Missouri, to the expenses of administration, it forms 
no part of the gross estate for the purpose of the Federal estate tax. 

It is urged, however, that if the literal meaning of the statute be as indicated 
above, that meaning should be rejected as leading to absurd results, and a con- 
struction adopted in harmony with what is thought to be the spirit and purpose 
of the Act in order to give effect to the intent of Congress. The principle sought 
to be applied is that followed by this court in Italy Triuiiy Church v. United 
States (148 U. S. , 457); but a consideration of what is there said will disclose 
that the principle is to be applied to override the literal terms of a statute only 
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unde»are and exceptional circumstances. The illustrative cases cited in the 
opinioii demoastrate that to justify a departure from the letter of the law upon 
that ground, the absurdity must be so gross as to shock the general moral or 
«mmon sense. (Compare pirie v. Chicago Title «5 Trust Co. , 182 U. S. , 488, 
451&52. ) And there must be something to make plain the intent of Congress 
that the letter of the statute is not to prevaiL (Treat v. )Vhite, 181 U. S. , 
264, 268. ) 

Courts have sometimes exercised a high degree of ingenuity in the effort to 
find justification for ~reaching from the words of a statute a meaning which 
literally they did aot bear in order to escape consequences thought to be absurd 
or to entail great hardship. But an application of the principle so nearly 
approaches the boundary between the exercise of the judicial power and that 
of the legislative power as to call rather for great caution and circumspection 
in order to avoid usurpation of the latter. (3fonson v. Chester, 22 Pick. , 885, 
887. ) It is not enough merely that hard and objectionable or absurd conse- 
quences, which probably were not within the contemplation of the framers, are 
produced by aa act of legislation. Laws enacted with good intention, when put 
to the test, frequently, and to the surprise of the lawmaker himself, turn out to 
be mischievous, absurd, or otherwise objectionable. But in such case tlie rem- 
edy lies with the lawmaking authority, and not with the courts. (See In re 
Alms Spinning Co. , L. R. 16, Ch. Div. , 681, 686; Ifing v. Commissioners, 5 A. A 
E. , 804, 816; Abley v. Dale, L. J. (1851), N. S. , Pt. 2, vol. 20, 288, 285. And see 
generally Chung Pooh v. )I'hite, 264 U. S. , 448, 445; Connu. of Immigration v. 
Gottlieb, 265 U. S. , 810, 818. ) 

In support of the claim that a literal construction is not admissible, it is 
said that by other provisions of section 402 certain interests in real property, 
such as dower, etc. , are made subject to the tax without regard to the con- 
ditions set forth in subdivision (a), and that this results ia an incongruity 
amounting ta an absurdity. But unless the Constitution be violated, Congress 
may select the subjects of taxation and qualify them differently as it sees fiit; 
and if it does so in plain terms, as it has done here, it is not within the 
province of the court to modify the law by construction. In any event, con- 
ceding that the conditions assailed have produced the incongruous results 
complained of, they fall far short of that degree of absurdity contemplated by 
the Holy Trinity Church case, or by any other decision of this court. 

Finally, the fact must not be overlooked that we are here concerned with 
a taxing Act, with regard to which the general rule requirin adherence to 
the letter applies with peculiar strictness. In United States v. Merriam 
(268 U. S. , 179, 187 — 188 [T. D. 8585, C. B. II — 2, 87]), after saying that "in 
statutes levying taxes the literal meaning of the ivords employed is most im- 
portant, for such statutes are not to be extended by implication beyond the 
clear import of the language used, " we quoted with approval the words of 
Lord Cairns in Partington v. Attorney-General (L. R. , 4, H. L. , 100, 122), 
that "if the Crown, seeking to recover the tax, can not bring the subject 
within the letter of the law, the subject is free, however apparently within 
the spirit of tlie law the case might otherwise appear to be. In other words, 
if there be admissible in any statute, 

alight 

is called an equitable construction, 
certainly such a construction is not admissible in a taxing statute, where you 
can simply a. dhere to the words of the statute. " 

Second. It is conceded by the petitioner, as it must be, that at common law 
real estate can not be sold to pay expenses of administration, and that this 
rule of the common law is in eftect in Missouri unless modified by statute. 
It is further conceded that there is ao statute which permits real estate to 
be sold merely to pay such expenses. One contention, however, is that an 
executor or administrator may be authorized by the proper court to sell real 
estate to pay debts and legacies if the personal estate is insufficient; and that 
upon such sale the executor or administrator is entitled to a comaiission on 
the proceeds of the sale, which takes priority over the payment of debts against 
the estate. As to this it is sufficient to say, as the court below said, that this 
conimission is not an expense of administration, but an expense incidental 
to the sale of thi lands. The Ailissouri Court of Appeals, in Elstroth v. Ioung 
(94 Mo. App. , 851, 855 — 856), held that the proceeds of the sale of lands so 
made could not be used to make good deficiencies in the expenses of 
administration. 

The further contention that if the personal estate has been consumed liy 

administration expenses aad real estate is sold to pay debts and legacies, as 

72109' — 31 — 81 



Regs. 70, Art. 15. ] 472 

a practical matter, real estate has been sold because of administration expenses, 
we put aside as inconsequential. In the case supposed it is perfectly evident 
that the real estate has been sold not to pay administration expenses, but to 
pay debts and legacies, and that fact is in no wise altered because the sale was 
necessitated by the consumption of the personalty for such expenses. The 
cause of the sale must not be confused with its purpose. 

Nothing would be gained by a review of the numerous decisions of the 
Missouri courts. They are set forth and fully and well considered by the 
court below, and we entirely agree with that court's conclusion that these 
decisions establish "that real estate of a decedent in that State can not be 
sold for the payment of expenses of administration, nor can the proceeds of 
land sold to pay debts be lawfully used to pay expenses of administration. " 

We have not failed to note the decision of the Court of Claims in Steedrnan 
v. United States (68 C. Cls. , 226 [T. D. 4049, C. B. VI — 2, 842]), as well as the 
decision of the Board of Tax Appeals in Bartlett v. Cornrnissioner (16 B. T. A. , 
811, 816), but in so far as they conflict with the foregoing conclusions, they 
are disapproved. 

Judgment aifirmed. 

TRANSFERS BY DECEDENT IN HIS LIFETIME. 

REGULATIGNs 70) A. RTIGLE 15: Transfer during 
life. 

X — 16 — 5028 
Ct. D. 320 

ESTATE TAX — REVENUE ACT OF 1918 — DECISION OE SUPREME COURT. 

GROSS ESTATE — TRANSFER AND CONTEMPLATION OF DEATH — RETRO- 
ACTIVITY~ONSTITUTIONALITY. 

Section 402(c) of the Revenue Act of 1918 requires that there 
shall be included in the gross estate the value of property trans- 
ferred by a decedent in contemplation of death after the enactment 
of the Revenue Act of 1916 and before the enactment of the 
Revenue Act of 1918. As so construed the subdivision is consti- 
tutional. 

SUPREME COURT OF THE UNITED STATES. 

Setk lV. ))dilliken, Qerrish H. 3A'it(ken, and Harald A. Hatch, , ETecntors of the 
Estate of Seth M. 3fiiiiken, Deceased, petitioners, v. United, States. 

On writ of certiorari to the Court of Claims. 

[March 2, 1981. ] 
OPINION. 

Mr. Justice SToNE delivered the opinion of the court. 
In this case certiorari was granted (282 U. S. , 817) October 18, 1980, to 

review a judgment of the Court ot Claims denying to petitioners recovery of 
a tax alleged to have been illegally exacted under the decedents' estates 
provisions of the Revenue Act of 1918 (88 F. (2d), 881; Act of February 24, 
1919, ch. 18, 40 Stat. , 1057, 1096, 1097, 1149, 1150). 

In December, 1916, while the Revenue Act of that year was in force (Act 
of September 8, 1916, ch. 468, 89 Stat. , 756, 777), petitioners' decedent gave to 
his children certain shares of corporate stock. The donor died March 5, 
1920, after the effective date of the 1918 Act. The Commissioner included the 
shares of stock in the decedent's estate as a gift made in contemplation of 
death, section 402(c) of the 1918 Act, and assessed and collected the tax now 
in suit, which was computed on the basis of the value of the stock at the time 
of decedent's death, and at the rates in the 1918 Act, which were higher than 
those fixed by the corresponding provisions of the Act of 1916. 

Section 401 of the 1918 Act imposed taxes at specified rates upon transfers 
of estates by decedents. Under section 408, the taxable estate was the "gross 
estate" less enumerated deductions. Section 402 provided for the inclusion 
in the gross estate of the value of property "(c) To the extent of any interest 
therein of which the decedent has at any time made a transfer, or with 
respect to which he has at any time created a trust, in contemplation of or 
intcntled to take effect in possession or enjoyment at or after his death 
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(whether such transfer or trust is made or created before or after the passage 
of this Act) * + +. " The Act of 1916, sections 201, 202(b), which had 
contained similar provisions for the taxing of decedents' estates, including 
gifts in contemplation of death, but at lower rates, was repealed, with pro- 
visos not now material, by section 1400 of the 1918 Act. 

The finding of the Commissioner that the present gift was in contemplation 
of. death is not questioned by petitioners, and is controlling here since it is 
not challenged by any facts appearing of record, (¹les Be&nent Pond Co. v. 
United States, 281 U. S. , 857, 361 [Ct. D. 185, C. B. IX — 1, 295]; Burnet v. 
Sanford d Broolcs Co. , 282 U, S. , 359, decided January 5, 1931 [Ct. D. 277, page 
363, this Bulletin]. ) Although antedating the enactment of section 402, the 
gift is embraced within its provisions, which are in terms applicable to gifts in 
contemplation of. death made before the passage of the Act. 

Petitioners' argument that section 402 does not apply is not supported by 
their citations of Reinect&e v. Northern, Trust Co. (278 U. S. , 339 [T. D. 4261, 
C. B. VIII — 1, 305]) and Hay v. Heiner (281 U. S. , 238 [Ct. D. 186, C. B. IX — 1, 
382]. ) In those cases the gifts inter vivos were not "in contemplation of 
death, " and the only relevant question was one of construction, whether some 
of them were of the class intended by Congress to be taxable under section 
402(c) as transfers "intended to take effect in possession or enjoyment at 
or after death. " It was held that they were not. But those gifts were not of 
the class now involved, gifts in contemplation of death, made before the 
passage of the Act, which are expressly named by section 402(c) as subject to 
its provisions. 

This court has not passed directly on the constitutionality of the Federal 
taxation of gifts made in contemplation of death. But taxation of transfers 
at death has been upheld (ICno&otton v. %core, 178 U. S. , 41), as has, more 
recently, the taxation of gifts inter vivos (Bromley v. NcCaughn, 280 U. S. , 
124 [Ct. D. 140, C. B. VIII — 2, 392]); and we hold, as this court has several 
times intimated, that the inclusion of this type of gifts in a single class 
with deccdents' estates to secure equality of taxation, and prevent evasion of 
estate taxes, is a permissible classification of an appropriate subject of 
taxation. (See ¹chols v. Coolidge, 274 U. S. , 531, 542 [T. D. 4072, C. B. VI — 2, 
:15&I]; Tyler v. United States, 281 U. S. , 497, 505 [Ct. D. 190, C. B. IX — 1, 383]; 
Corltss v. Bo&cers, 281 U. S. , 376, 378 [Ct. D. 188, C. B. IX — 1, 254]; Taft v. 
Bou&ers, 278 U. S. , 470, 482 [Ct. D. 49, C. B. VIII — 1, 226]; cf. Schlesinger v. 
Win&:on&in, 270 U. S. , 230, 239. ) 

The objection to the tax, chiefly urged in brief and argument, is that the 
taxing statute, as applied, is a denial of due process of law because retroac- 
tive. It is said that the statute is invalid not alone because it reaches a gift 
made before its enactment, but because it measures the tax by rates not in 
force when the gift was made, applied to the value of the property not when 
given, but at the uncertain later time of the death of the donor. 

This court has held the taxation of gifts made, and completely vested beyond 
recall, before the passage of any statute taxing them to be so palpably arbi- 
trary and unreasonable as to infringe the due process clause. (Niehols v. 
Coolidge, supr:&; Unter&nyer v. Anderson, 276 U. S. , 440 [T. D. 4157, C. B. 
VII — 1, 826]; Coo1idge v. tong, 282 U. S. , 582, decided February 24, 1931. ) 
ln Ni& hots v. Coolidge it was held that section 402 of the 1918 Act could not 
constitutionally be applied to a gift inter vivos, not in contemplation of death, 
and made long before the adoption of any congressional legislation imposing 
an estate tax or taxing gifts to take effect in possession or enjoyment at or 
after death. In U»tern&, yer v. Anderson, supra, it was held that the retro- 
;&ctive provision of the novel gift tax of the Revenue Act of 1924 was invalid 
as applied to gifts antedating the Act. In both the point was stressed, as the 
basis of decision, that the nature and amount of the tax burden imposed could 
not have been understood and foreseen by the taxpayer at the time of the 
particular voluntary act which ivas made the occasion of the tax. (See 
Nichols v. Coolidge, supra, page 542; U»termyer v. Anderson, supra, page 445. ) 
Upon similar grounds, in Coolidge v. Long, supra, a State tax on successions 
w;&s held invalid as applied to the gift to the donor's children involved in 
Nichols v. Coolidge, supra, because deemed to be a tax on a succession to a 
gift completely vested before the enactment of the taxing Act or of any other 
law taxin successions by lineal &1cs&endants of the donor. 

But a tax is not necessarily and certainly arbitrary and therefore invalid 
b«. ause retroactively applied, and taxing Acts having retroactive features have 
been upheld in view of the particular circumstances disclosed an&1 considered 

by the court. (See Stockdclc v. Insurance Companies, 20 IVall. , 323, 331; 
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Railroad Uo. v. Rose, 95 U. S. , 78, 80; Itailroad Uo. v. United States, 101 U. S. , 
548, 549; E(4nt v. Stone Tracy Uo. , 220 U. S. , 107; Billings v. United, States, 282 
U. S. , 261, 282; Brashaber v. Union Pacific R. R. Uo. , 240 U. S. , 1, 20; Lynch v. 
IIornlng, 2'47 U. S. , 889, 848; HeeLt v. Malley, 265 U. S. , 144, 164 [T. D. 3595, 
C. B. III — 1, 489]; Uooper v. United States, 280 U. S. , 409 [Ct. D. 168, C. B. IX-1, 
272]. See Taft v. Boieers, supra; United States v. IIeinseen; 206 U. S. , 870; 
Grahara v. Goodcell, 282 U. S. , 409, decided January 26, 1981 [Ct. D. 287, page 
191, this Bulletin], ) 

Hence, in challenging the present tax it does not suffice to say that the gift 
antedated tbe statute. It is necessary to consider the nature of the tax and of 
the decedent's gift. When the gift was made it was subject to the provisions of 
the 1916 Revenue Act. By it, Congress had adopted the well understood system 
of taxation of transfers of property at death, already in force in 42 States. 
(Report No. 798, Senate Committee on Finance; Report No. 922, House Com- 
mittee on Ways and Means, both on H. R. No. 16768, Sixty-fourth Congress. ) 
A characteristic feature of the system was that incorporated in sections 202(b) 
of the 1916 Act and 402(c) o'f the 19[8 Act, both of which imposed a tax on 
gifts made in contemplation of death, computed at the same value and rate as 
though the property given had been a part of the donor's estate passing at 
death. 

While we need not attempt at this time to define with precision gifts in con- 
templation of death, their characteristic features have been sufficiently indi- 
cated by the various Treasury regulations dealing with the subject. Regula- 
tions 37 under the 1918 Act (revised February 24, 1919) is typical. It provides 
(article 28): " The words ' in contemplation of death ' do not refer to the general 
expectation of death which all persons entertain. A transfer, however, is made 
in contemplation of death wherever the person making it is influenced to do so 
by such an expectatio'n of death, arising from bodily or mental conditions, as 
prompts persons to dispose of their property to those whom they deem proper 
objects of their bounty. " 

It is sufficient for present purposes, that such gifts are motivated by the same 
consideration as lead to testamentary dispositions of property, and made as 
substitutes for such dispositions without awaiting death, when transfers by 
will or inheritance become etfective. Underlying the present statute is the 
policy of taxing such gifts equally vdth testamentary dispositions, for which 
they may be substituted, and the prevention of the evasion of estate taxes bV 

gifts made before, but in co'ntemplation of, death. It is thus an enactment in 
aid of, and an integral part of, the legislative scheme of taxation of transfers 
at death. Decedent's gift as a substitute for a testamentary disposition was 
thus brought within the operation of the 1916 Act taxing such gifts on the same 
basis, with respect to rate and valuation, as transfers of property at death. 
Ndt only was the decedent left in no uncertainty that the gift he was then 
making was subject to the provisions of the existing statute, but in view of its 
well understood purpose he should be regarded as taking his chances of any 
increase in the tax burden which might result from carrying out the established 
policy of taxation under which substitutes for testamentary gifts were classed 
and taxed with them. 

The reasonableness of the present application of the increased rate of tax of 
the 1918 Act must be determined in the light of tbe legislative policy which 
the 1916 Act had established before the gift was made. Obviously that policy 
would be set at naught if gifts made in contemplation of death, after the 1916 
Act, were to be taxed more favorably than transfers from the donor occurring 
at and by reason of his death. As was apparent when the 1916 Act was 
adopted, that policy could be made effective only if gifts made in contemplation 
of death, while that Act was in force, were to be subject at the donor's death 
to such rate as might at the time of that event be applicable to the transfer of 
the donor's estate. The decedent, when he made his gift, was as well warned 
that it might be taxed on that basis as he was that it would be so taxed if on 
that day he had made the same disposition of it by will. A. change in the rate 
applicable to transfers at death necessitates a corresponding change in the 
rate applicable to gifts made in contemplation of death, else the purpose in 
taxing the latter would not be attained. That purpose, as alreadv indicated, 
was to put such gifts on the same plane as testamentary disposals. 

Only a word need be said of the su gestion that the application of section 
402(c) to gifts made while the 1916 Act was in force destroys the character 
of the tax as one on privileges, and so renders it invalid as an unapportioned 
direct tax forbidden by sections 2 and 9 of Article I of the Constitution. (See 
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Levy v. Wardell, 258 U. S. , 542, 545. ) The present gift was subject to the 
excise when made; and for reasons already indicated, we think a mere increase 
in the tax, pursuant to a policy of which the donor was forewarned at the time 
he elected to exercise the privilege, did not change its character. (See Hecht v. 
Jfelley, supra, page 164. ) Further, as an appropriate and indeed necessary 
measure to secure the effective administration of a svstem of death taxes, we 
think the present tax is to be supported as an incident and in aid of the exercise 
of the constitutional power to levy a tax on the transfer of the decedent's estate 
at death. (See Purity Extract Co. v. Lynch, 226 U. S. , 192; Jacob Ruppert v. 
Cagey, 251 U. S. , 264; Lasnbert v. I'elloteley, 272 U. S. , 581. ) 

Affirmed, 

REGULATIGNs I 0) ARTIGLE 15: Transfer during 
life. 

X-ol-5078 
Ct. D. MO 

ESTATP; TAX — REVENUE ACT OF 1918 — DECISION OF SUPREME COURT. 

1. TBANBFEBS IN CoNTEMPLATI0N oF DEATH. 

V here at the time of transfers bv a decedent he considered that 
he had recovered from his former illness and believed the assur- 
ances given him by his physician that he need have no fear of its 
recurrence or any anxiety whatever about his state of health and 
the immediate and moving cause of the transfers was the carrying 
out of a policy long followed by the decedent in dealing with his 
children of making liberal gifts to them during his lifetime, the 
transfers were not "in contemplation of death" within the mean- 
ing of section 402(c) of the Revenue Act of 1918. 

2. SAxtE — 5IEANINO. 

It is the thought of death as a controlling motive prompting 
the disposition of property that aifords the test of a transfer in 
contemplation of death within the meaning of section 402(c) of the 
Revenue Act of 1918, and it can not be said that the determinative 
motive is lacking merely because of the absence of consciousness 
that death is imminent. It is contemplation of death, not neces- 
sarily contemplation of imminent death, to which the statute 
refers. It is conceivable that the idea of death may possess the 
mind so as to furnish a controlling motive for the disposition of 
property, although death is not thought to be close at hand. The 
words " in contemplation of death" mean that the thought of 
death is the impelling cause of the transfer, and while the belief 
in the immineuce of death may afford convincing evidence, the 
statute is not to be limited and its purpose thwarted by a rule of 
construction which in place of contempls. tion of death makes the 
final criterion to be an apprehension that death is near at hand. 

Transfers in contemplation of death are not confined to gifts 
causa mortis which are made in anticipation of impending death, 
are revocable, and are defeated if the donor survives the appre- 
hended periL The description embraces gifts inter vivos despite 
the fact that they are fully executed, are irrevocable and inde- 
feasible. 

SUPREME CoIJBT oF THE UNITED STATEs. Yo. 252. — OcToBER TEBxfy 1980. 

The United States, petitioner, v. Irtemus C. II elis et al. , Executors of the 
Estate of John W. Wells. 

On writ of certiorari to the Court of Claims. 

[April 18, 1981. ] 
blr. Chief Justice HUOHEs delivered the opinion of the court. 
John AV. %Veils, a resident of illenominee, illich. , died on August 17, 1921. The 

Commissioner of Internal Revenue assessed additional estate taxes, upon the 
ground that certain transfers by the decedent within tsvo years prior to his 
death, were made in conteluplation of death and should be included in the tax- 
able estate untlcr the provisions of section 402(c) of the Revenue A. ct of 1918 
(40 Stat. , 1057, 1097). The amount of the additional tax was paid bv the 
executors and claim for refund Ivas filed. The claim having been rejected, the 
executors brought this suit in the Court of Claims to recover the amount paid. 
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The Court of Claims decided in favor of the executors {69 C. Cls. , 485, 89 Fed. 
{2d}, 998) and this court granted a writ of certiorari. 

The substance of the findings of the Court of Claims with respect to the cir- 
cumstances of the transfers may be stated as foUows 1 

The decedent died at the age of 78 years; his wife and five children, three 
sons and two daughters, survived him. When a young man he became inter- 
ested in the business of acquiring and selfing timberlands and of manufacturing 
lumber. He continued in that business to the time of his death. 

As early as the year 1901, decedent began the making of advancements of 
money and other property to his children, He kept a set of books on which 
he charged to his children some, but not all, of the amounts transferred to them. 
The decedent believed that the appropriate course for a man of wealth was to 
give to his children substantial sums of money during his lifetime while he 
could advise with them as to its proper use. He informed one of his Mends: "I 
am making distribution from time to time of part of my property to see what 
my children will do during my lifetime, and I will then know when my time is 
up what I ought to do with the balance. " ' 

In 1918, decedent advanced to three of his children, Ralph W. Wells, Mrs. 
Edna Walsh, and Mrs. Florence Law, shares of stock in the Dunbar fk Wau- 
saukee Railway Co. , for which he charged each of them, in the equalization 
hereafter mention(ui, the sum of $25, 460. %either this transfer, nor any of the 
earlier transfers, is in controversy. 

In December, 1919, decedent transferred to his son Artemus C. Wells, 848 
shares, and to his son Daniel Wells, 78 shares, of the stock of the J. W. Wells 
Lumber Co. He charged Artemus with $89, 180, and Daniel with $18, 890, on 
account of these transfers. 

On January 1, 1921, after carefully examining his accounts in preparing 
for the final equalization of the prior advancements, decedent transferred to 
his children 68, 985 shares of the stock of the Girard Lumber Co. His sum- 
maries of accounts with each of his children shoived debit balances, on which 
he had computed interest, as follows: Daniel Wells, $266, 580; Artemus C. 
Wells, $281, 651; Ralph W. Wells, $214, 008; Mrs. Florence Law, $216, 445; and 
Mrs. Eidna Walsh, $180, 662. The decedent indorsed each of these statements 
with the words "Account with . " "This account is canceled and ledger 
balanced to date as a gift to {the name of the son or daughter being 
inserted), or with other words to the same effect. 

In this process of equalization decedent charged his children with a total of 
8, 458 shares of the capital stock of the Lloyd Manufacturing Co. These shares 
were not delivered at that time, as decedent had agreed to exchange them for a 
like number of shares in a new company to result from an expected merger. 

On January 26, 1921, decedent transferred to Marshall B. Lloyd, as trustee 
for the benefit of his wife and five children, 3, 718 shares of the stock of the 
Lloyd Manufacturing Co. , with authority to exchange these shares for shares 
of the stock of the new corporation, on the issue of which the trustee was to 
assign the shares to decedent's wife and children, respectively, ill designated 
amounts, or, in the event that the exchange was not consummated before De- 
cember 1, 1921, to distribute to them the shares of the Lloyd company. ' On 

' Speaking of a less liberal policy of a former business associate, who died in or about 
the year 1918, decedent frequently expressed his opinion that his friend "had made a big 
mistake in uot distributing his property to his children while hc was alive to help thein 
handle it properly and said ' that is not iny policy. ' " 

' On the day that this trust agreement was made, decedent wrote to his son Ralph 
(then in England): "I am going to divide Lloyd prof. stock and most of G. L. Co. 
Girard Lumber Co. ) among you children at once so you will have enough to keep you 
rom hunger at least. I own now 5, 103 Lloyd stock, $100 per share. Income $35, 721. 

I am going to even up my gifts to all now, and the following is the way they stand 
bctore the evening up" (insertin statement). "I have charged all of you interest on 
your accounts at 5 per cent and I have charged you and Art $50, 000 apiece for motor loss 
and credit you for W. P. L. Co. stock charged you. I am mighty busy getting ready for 
the West so good-by. " 

On February 3, 1921, on leaving for California, decedent wrote to his daughter, Mrs. 
Edna Walsh: "I have been working on my books and evening up all your accounts. 
Dan, Art, and Ralph have had advances that were more than you and Florence had and I 
have equalized one with the other by charging each with what they have had and charging 
them interest on the account to date, and the inclosed sheet shows what each has had 
and how I equalized your a/cs by dving stock to even. Your Lloyd stock will be de- 
livered as soon as the deal is closed, which will be very soon. Your Lloyd stock is worth 
$108, 800 and the Girard stock is worth $252, 000, so you need not take in washing for 
support unless you throw it away on copper or other junk. In making out these s, ccounts, 
tbe thing that seems most important is bow interest runs up. Gooa safe bonds are the 
best investment for a person who does not understand business. Well, my dear girl, take 
good care of this, remember the poor and needy, and you will receive your reward. 
Good-by. " 
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April 6, 1921, Lloyd, the trustee, distributed the certificates for the shares in 
the new company, but the finding states that the decedent had divested him- 
self of all interest, in the 8, 718 shares of the Lloyd stock when they were 
transferred in trust. 

The transfers which the Commissioner deemed to be subject to the additional 
estate tax are these: 

That of December, 1919, to his sons Daniel and Artemus, of 416 shares of the 
stock of the J. W. Wells Lumber Co. , increased by a subsequent stock divi- 
dend to 1, 280 shares at the date of the decedent's death; 

That of January 1, 1921, to his children, of 68, 985 shares of the stock of the 
Girard Lumber Co, ; 

That of January 26, 1921, in trust for his wife and children, of 8, 718 shares 
of the stock of the Lloyd Manufacturing Co. 

The aggregate value at the time of the decedent's death of all the prop- 
erty embraced in these transfers was $782, 908. Excluding this property, the 
value of decedent's estate at the time of his death was $881, 814. 61, on which 
the decedent's annual income was approximately $50, 000 a year. 

The Court of Claims made detailed findings as to the state of decedent's 
health. It appeared that for some time prior to the year 1919, he had suffered 
from attacks of asthma. In May of that year he went to a hospital in Chicago 
for treatment and remained 11 days. About the middle of April, 1920, dece- 
dent began to be affiicted with ulcerative colitis, a condition in which the large 
intestine becomes inflamed, The finding states: " It is a curable disease. 
About 80 to 85 per cent of the eases are cured, " In June, 1920, decedent 
was advised by phvsicians in California that he was suffering from cancer 
of the intestines. In the following July, decedent again entered the hospital 
in Chicago and, on an examination by a specialist in diseases of the bowels, 
the ease was diagnosed as ulcerative colitis. Between July and September, 
1920, decedent was informed in detail of his condition. His physician told 
him that "he would get well. " 

While at the hospital, following an inquiry by his business associate, Mar- 
shall B. Lloyd, whether decedent had made any agreement with his second 
wife, Ikatherine Wells, with reference to a division of property afier his 
death, decedent made such an agreement. Reciting his illness, it provided 
that his wife "should have $100, 000 in money and certain other property in 
lieu of her statutory and dower rights. " Mrs. Wells ratified all gifts thereto- 
fore macle by the decedent to his children and all gifts which might be made 
to his children thereafter "and before his death whether any of such gifts 
be made in contemplation of his death, or otherwise. " Pursuant to the agree- 
ment, decedent made his will on August 18, 1920, the provisions of which 
differed only slightly from those of an earlier will. After providing for the 
payment of $100, 000 to his widow and making other bequests, decedent de- 
vised residuary estate to his five children, ivith the proviso: "Provided, how- 
ever, that the amount shown to be due me from each of my children severally 
in accordance with my books at the time of my death, shall be consiilered 
advancement made by me to them from time to time and shall be chargeable 
to each of them severally as advancements and shall be deducted from their 
respective shares. " 

On September 14, 1920, dece&lent wrote to his son Ralph: "The doctors say 
that I will be absolutely cured if I am careful for two or three months after 
leaving and I certainly will be careful after this. "' 

On September 22, 1920, decedent was discharged from the hospital in an 
improved condition. His medic;il adviser stated that decedent's condition 
was "excellent" —" he had not fully at that time recovered but he did within 
the next two or three months. " "His appearance was normal; he had gained 
an appreciable amount of wei ht" and "he was in a very fair state of healih. " 
On liis return to Menominee, decedent said to his son, who had been in 
charge of his affairs during his absence, that "he was completely cured of the 
trouble that he hail hail anil he felt good. " Decedent then resumed his normal 
business activities. ' 

'At about this time, the hospital physician found marked evidence of an inflammation of 
the ethmoid cells which are connected with the nasal cavity, and concluded that there was 
very likely a close relation between the ethmoiditis and the asthma. 

4 Wriiirig to his son Ilalph on October 30, 1920, decedent said: "I am around about the 
same as usual, s ~ ~ I feel as well as ever, and bowels seem normal, but doctor says 
I must iiiet and take bismuth medicine for a while and be careful. Gained 6 pounds since 
I came home. " 



Regs. 70, Art. 15. ] 

Decedent was again admitted to the hospital in Chicago, on November 80, 
1920, for the purpose of an operation to relieve his asthma. His physician 
sta. ted that at that time "he found him to be in good general condition. "' 
On December 9, 1920, decedent was discharged from the hospital and returned 
to his home. He w. . nt back to the hospital on January 10, 1921, for the com- 
pletion of the nasal operation. ' At the time of his discharge on January 14, 
1921, the medical examination showed "a verv greatly improved condition" 
and that "in respect to the ulcerative colitis it was '90 per cent normal. ' " 

On January 26, 1921, the date of the trust agreement (constituting the last 
of the trausfers in question), decedent wrote to his son Ralph: "The doc- 
tors pronounce me cured of bovvel trouble, but I will always have asthma. 
I weigh 140 stripped. " On February 8, 1921, he left for California, where he 
was accustomed to spend the wini, er months. His physician stated that de- 
cedent at that time "considered himself well, a. nd I told him that he need have 
no anxiety whatever about his state of health; that I considered him in excel- 
lent condition; that he need have no fears of any recurrence of the ulcerated 
colitis. " ' 

But in April, 1921, while still in California, decedent had such a recurrence. 
He consulted a specialist of reputation who after examination informed him 
that he might have a cancer, and advised an operation. In June, 1921, deced- 
ent reentered the hospital in Chica'. His condition proved to be due to 
a virulent form of infection that failed to yield to treatment. Returning to 
his home, he continued to lose ground and he died on August 17, 1921. An 
autopsy disclosed a severe and extensive inflammation of the large intestine, 
with ulceration of the bowel. No trace of cancer was found. The death 
certificate signed by his physician set forth the cause of decedent's death 
as "suppurative colitis" and its "duration one year. " 

The Court of Claims did not find, in terms, that the transfers in question 
were not made in contemplation of death, but it is evident that the court con- 
sidered that its findings of fact amounted to that in substance, in view of the 
conclusion of law, based upon these findings, that the executors were entitled 
to recover the additional tax. This is also manifest from the reasoning of 
the court's opinion. The court said: 

"The plaintiiTs have not only overcome the presumption created by the stat- 
ute that the transfers were made in contemplation of death but have definitely 
established the fact, that the immediate and moving cause of the transfers was 
the carrying out of a policy long followed by decedent in dealing with his 
children of making liberal gifts to them during his lifetime. He had con- 
sistently followed that policy for nearly 80 years and the three transfers 
in question were a continuation and final consummation of such policy. In 
the last transfer such amounts were given to his children as would even them 
up one with another, in the gifts and advancements made to them, 

"That this was the motive which actuated the decedent in making these 
transfers seems unquestioned. He repeatedly, in letters to his children and 
in statements to business associates at about the time the transfers were made, 
gave this as his reason for such transfers. After the final transfer in which 
the advancements and gifts to the children were evened up in January, 1921, 
the decedent still possessed property of the value of nearly $900, 000, from 
which he drew an annual income of approximately $50, 000. At the time the 
transfers were made, decedent had no reason to believe othenvise than, aside 
from his asthma, he was, for a man of his age, in ordinary health. While 

' The physician said that decedent "came to the hospital for treatment of the asthma, 
not for the bowel trouble. In fact, it was by arrangement when he left the hospital in 
September that he came back at this time, in November, to have the operative work done 
on the nose that was designed to clear up the asthma. " 

6 His physician then made the following entry in the hospital record with respect to 
decedent's condition: "In general feels very well. Gained 6 pounds in weight. Asthma 
has been somewhs. t troublesome at times. Bas had very good bowel function. No pain. 
Returns for completion of nasal operation. " 

' In February, 1921, friends of the decedent, visiting him in California, were taken by 
him on extended motor trips. "Decedent drove the car himself through the congested 
portion of the city (los Angeles), as well as around or over the mountains near that city. 
At places on these mountain roads the automobile party driven by the decedent traversed 
roads that ran along a precipice where there is a sheer fall of six or seven thousand feet 
without any apparent concern or distress on *he part of the decedent. " Bis friends "did 
not see any difference in his appearance. Be seemed to be just as spry as he ever was, 
and handled the car in pretty good shape. " Be was thought to be "very cheerful. " 

In a letter dated February 21, 1921, written to his children, decedent said: "I am 
about free of my bowel trouble, but have my old complaint, asthma, but I have taken 
treatment at Batch Creek Treatment Rooms here the last two years and they have cleared 
it up and they are now treating me and it is clearing up. " 
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he had gone through a most serious and painful illness, he had, as he believed, 
made an almost complete recovery. He was assured of this fact by his 
physican, an eminent specialist, in whom he had great confidence. The re- 
peated statements made by him to close friends and associates, his daily 
activities in matters connected with his business aiTairs, his letters to his 
children assuring them of his renewed health, show that he fully believed the 
assurances given him by his physician that he was cured and had nothing to 
fear on account of his former illness. 

"The presumption created by the statute that the transfers in question 
were made in contemplation of death can not stand against ascertained and 
proven facts showing the contrary to be true. The best evidence of the state 
of the decedent's health at the time the transfers were made is the statement 
of the doctor. The best evidence of the decedent's state of mind at the time 
and the reasons actuating him in making the transfers are the statements 
and expressions of the decedent himself, supported as such statements are 
by all the circumstances concerning the tranfers. " ' 

The Government contests the decision of the Court of Claims upon the 
ground that the conclusion was reached by an erroneous construction of the 
words "in contemplation of death" as used in the statute. The court held 
that "'contemplation of death' does not mean that general knowledge of 
all men that they must die, but that there must be a present apprehension, 
from some existing bodily or mental condition or impending peril, creating 
a reasonable fear that death is near at hand, and that such reasonable fear 
or apprehension must be the direct or animating cause, and the only cause 
of the transfer. "' The Government insists that this definition is too narrow; 
that transfers in contemplation of. death are not limited to those induced by 
a condition causing expectation of death in the near future; that the char- 
acter of such gifts is determined by the state of mind of the donor at the 
time they are made, and that the statutory presumption may be overcome only 
by proof that the dececlent's purpose in making the ~ft was to attain some 
object desirable to him during his life, as distinguished from the distribution of 
his estate as at death. 

The phrase "in contemplation of death, " previously found in State statutes, 
was first used by the Congress in the Revenue Act of 1916, iinposing an estate 
tax. It was coupled with a clause creating a statutory presumption in case of 
gifts within two vears before death. *' The provision was continued in the 
Revenue Act of 1918, n which governs the present case, and in later legislation. 

s Referring to the agreement made in the summer of 1920 with the decedent's wife as 
to her share of his property, and to the making of his will, the court said: "While these 
transactions are entitled to consideration in connection with all the other facts and 
circumstances shown, we do not regard them as having a great deal oi weight in deter- 
mining the question as to the decedent's state of mind and the. motives actuating him in 
making transfers of property, four months later. No transfers of property were made to 
the children at the time of the execution of the property agreement with his wife, and 
the provisions made for their benefit in the will executed at that time were identical with 
the provisions of a former will. Whatever apprehensions the decedent entertained at the 
time of the making of the property agreement with his wife as to the chances of recovery 
from the illness from which he was sulfering at that time, had ceased to exist before the 
transfer of the Girard Lumber Co. stock on January 1, 1921, and the Lloyd hfanufacturing 
Co, stock on January 26, 1921. " 

o In support of this view, the court cited Spreckles v. State (30 Cal. App. , 363); Shu ah 
v. Doyle (269 Fcd. , 321); &eyer v. United States (60 C. Cls. , 474); Rea v. Heiner (6 F, 
(2d), 389) and Starck, Executor (3 B. T. A. , 514). (See, also, Phillips, Executor, 
7 B. T. A. $054; Stein ct alv Executors, 9 B. T. A. , 486; 6-'intbel ct al. , Ezeoutm-s, 11 B, T, 
A. , 214; George A. 11 heelock s Estate, 13 B. T. A. , 831; Commonjceatth v. Fenti'y, 189 Ky. , 
480; State v. Pabst, 139 Wis. , 561; State v. Thompson, 154 Wis. , 320; Gait);-r v. Aft(es, 
268 Fed. , 692; Vaughan v. Riordan, 280 Fed. , 742; Pqannery v. 1piilcuts, "5 F. (2d), 
951; Becler v. Jfottcr, 33 F. (2d), 788; Roscntha/. v. People 211 Ilh, 306; People v. 
Carpenter 264 Ill. , 400; People v. Northern Truft Co. , 824 Ill. 625; Itfattcr of Baker, 
83 Anp. Dlv. (N. Y. ), 530, aifirmed 178 N. Y. , :i75; &atter of Palmer, 117 App. Div. 
(N. Y. ), 361; j)fatter of Baird, 219 App. Div. (N. Y. ), 418. But, compare Estate of 

RcunoMs, 169 Cal. , 600; Estate of Pauson, 186 Cal. , 358; Chambers v, Larronde, 196 
Cal. , 100; Armstroiig v. Indiana, 72 Ind. App. , 303; hfatter of Crary, 31 hiisc. (Eb Y. ), 72; 
hfattor of Price, 62 hIisc. (N. Y. ). 149; Taa Commission v. Parkiir 117 Ohio St. , 215; 
Rcngstorff v. ))fcLauahun, 21 F. (2d), 177; Peop/e v. Burkhalter, 247 Ill. , 600. ) 

"39 Stat. , 756. 777, 778. 
u 40 Stat. , 1057, 1097. Section 402 (c) provides: " To the extent of any interest 

therein of which the decedent bas at any time made a transfer, or with respect to which hc 
has at any time created a trust, in contimplation of or intended to take c)rect in posses- 

sion or enjoyment at or after his death (whether such transfer or trust is raade or 
created before or after the passage of this Act), except in case of a bona fide sale for a 
fair consideration in money or money's worth. Any transfer of a material part of his 

property in the nature of a final dislihsition or distribution thereof, made by the decedent 
ivitbin two years prior to bis iiinth without such a consiilcration, shall. unless shown to the 
contrary, be deemed io have bccu made in contemplation ot death within the rucanin of 
this title. " 
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While the interpretation of the phrase has not been uniform, there has been 
agreement upon certain fundamental considerations. It is recognized that 
the reference is not to the general expectation of death which all entertain, 
It must be a particular concern, giving rise to a definite motives The pro- 
vision is not confined to gifts causa mortis, which are made in anticipation of 
impending death, are revocable, and are defeated if the donor survives the 
apprehended peril. (Basket v. Hassell, 107 U. S. , 602, 609, 610. ) The statu- 
tory description embraces gifts inter vivos, despite the fact that they are fully 
executed, are irrevocable and indefeasible. The quality which brings the 
transfer within the statute is indicated by the context and manifest purpose. 
Transfers in contemplation of death are included within the same category; 
for the purpose of taxation, with transfers intended to take effect at or after 
the death of the transferor. The dominant purpose is to reach substitutes 
for testamentary dispositions and thus to prevent the evasion of the estate tax. 
(Nichofs v. CooMge, 274 U. S. , 581, 542 [T. D. 4072, C. B. VI — 2, 851]; 3fillikers v. 
United States, decided March 2, 1981, 282 U. S. , — [Ct. D. 820, page 472, this 
Bulletin]. ) As the transfer may otherwise have all the indicia of a valid gift 
intervivos, the difterentiating factor must be found in the transferor's motive. 
Death must be "contemplated, " that is, the motive which induces the transfer 
must be of the sort which leads to testamentary disposition. As a condition 
of body or mind that naturally gives rise to the feeling that death is near, 
that the donor is about to reach the moment of inevitable surrender of owner- 
ship, is most likely to prompt such a disposition to those who are deemed to be 
the proper objects of his bounty, the evidence of the existence or nonexistence 
of such a condition at the time of the gift is obviously of great importance 
in determining whether it is made in contemplation of death. The natural 
and reasonable inference which may be drawn from the fact that but a short 
period intervenes between the transfer and death is recognized by the statutory 
provision creating a presumption in the case of gifts within two years prior 
to death. But this presumption, by the statute before us, is expressly stated 
to be a rebuttable one, and the mere fact that death ensues even shortly after 
the gift does not determine absolutely that it is in contemplation of death. 
The question, necessarily, is as to the state of mind of the donor. 

As the test, despite varying circumstances, is always to be found in motive, 
it can not be said that the determinative motive is lacking merely because of 
the absence of a consciousness that death is imminent. It is contemplation 
of death, not necessarily contemplation of imminent death, to which the statute 
refers. It is conceivable that the idea of death may possess the mind so as to 
furnish a controlling motive for the disposition of property, although death 
is not thought to be close at hand. Old age may give premonitions and prompt- 
ings independent of mortal disease. Yet age in itself can not be regarded as 
furnishing a decisive test, for sound health and purposes associated with life, 
rather than with death, may motivate the transfer, The words "in contempla- 
tion of death" mean that the thought of death is the impelling cause of the 

~ Article 28 of Regulations 37, under the Revenue Act of 1918, contained the following: 
"Aar. 23. Nature of transfer. — The words ' in contemplation of death ' do not refer to 

the general expectation of death which all persons entertain. A transfer however, is 
made in contemplation of death wherever the person making it is influenced to do so by 
such an expectation of death, arising from bodily or mental conditions, as prompts persona 
to dispose of their property to those whom they deem proper objects of their bounty. 
The cause which induces such bodily or mental conditions is immaterial; and it is not 
necessary that the decedent be in the immediate expectation of death. Such a transfer is 
taxable, although the decedent parts absolutely and immediately with his title to and 
possession of the property. Transfers made within two years of a decedent'a death are 
presumed to be taxable if they are of a material part of his property and are in the 
nature of a final disposition thereof. * * s A. ll facts relating to the transfer should be 
stated, including the motive therefor, the decedent's state of health, and his anticipation 
of death. The presumption of taxability may be rebutted by proof that the transfer was 
not induced by bodily or mental conditions leading the rantoc to make a disposition of 
property testamentary in its nature. The fact that a gilt waa made as an advancement 
to be taken into account upon the final distribution of the decedent's estate, is no[ 
enough, standing alone, to establish taxabilitv; but it is a circumstance to be considered 
in determining whether the transfer wsa made in contemplation of death. " 

isfn A(atter of Seamen (147 N. Y. , 69, 76), the court, referring to the words "in con- 
templation of death" in the inheritance tax law of New York, said that the clause 
"evidently referred to grants or gifts causa mortis. " (Sce also Sfatter of Edgerton, , 35 
App. Div, (N. Y. ), 125, affirmed 158 N. Y. , 671; Matter of Spaulding, 49 App. Div. (N. Y. ), 
541, affirmed 163 N. Y. , 607; %atter of Baker, 83 App. Div. (N. Y. ), o30 a(firmed 178 
N. Y. , 575. But compare Dfatter of Palmer, 117 App. Div. (N. Y. ), 361, 566, 367, 368; 
jfatter of ('rara, 31 Misc. '(N. Y. ), 72, 75; sfatter of Price, 62 Misc. (N. Y. ), 149. 151, 
152; Sfatter of Bee, 148 N. Y. Supp. , 423; affirmed 161 App. Div. (N, Y. ), 881, aifirmeu 
210 N. Y„625; Siatter of Ifodges, 215 N. Y. , 447. ) 
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transfer, and while the belief in the imminence of death may afford convinc- 
ing evidence, the statute is not to be limited, and its purpose thIvarted, by a 
rule of construction which in place of contemplation of death makes the final 
criterion to be an apprehension that death is "near at hand. " 

If it is the thought of death, as a controlling motive prompting the dispo- 
sition of property, that affords the test, it follows that the statute does not 
embrace gifts inter vivos which spring from a different motive. Such trans- 
fers were made the subject of a distinct gift tax, since repealed. " As illus- 
trating transfers found to be related to purposes associated with life, rather 
than with the the distribution of property in anticipation of death, the Gov- 

ernment mentions transfers made "for the purpose of relieving the donor of 
the cares of management or in order that his children may experience the 
responsibilities of business under his guidance and supervision. " The illus- 
trations are useful but not exhaustive. The purposes which may be served 

by gifts are of great variety. It is common knowledge that a frequent induce- 
ment is, not only the desire to be relieved of responsibilities, but to have chil- 

dren, or others who may be the appropriate objects of the donor's bounty, 
independently established with competencies of their own, without being 
compelled to await the death of the donor and without particular consideration 
of that event. There may be the desire to recognize special needs or exigencies 
or to discharge moral obligations. The gratification of such desires may be a 
more compelling motive than any thought of death. 

It is apparent that there can be no precise delimitation of the transactions 
embraced within the conception of transfers in " contemplation of death, " 
as there can be none in relation to fraud, undue influence, due process of law, 
or other familiar legal concepts which are applicable to many varying cir- 
cumstances. There is no escape from the necessity of carefully scrutinizing 
the circumstances of each case to detect the dominant motive of the donor 
in the light of his bodily and mental condition, and thus to give effect to the 
manifest purpose of the statute. 

We think that the Government is right in its criticism of the narrowness of 
the rule laid down by the Court of Claims, in requiring that there be a condi- 

tion "creating a reasonable fear that death is near at hand, , 
" and that "such, 

reasonable fear or apprehension" must be "the only cause of the transfer. " 
It is sufiicient if contemplation of death be the inducing c&iuse of the transfer 
whether or not death is believed to be near. But it does not appear that the 
decision of the court rests upon the limitation thus expressed. The court did 

not rely merely upon the fact that at the time of the transfers decedent con- 

sidered that he had recovered from his former illness and believed the assur- 
ances g;iven him by his physician that he need have no fear of its recurrence or 
any "anxiety whatever about his state of health. " That fact was manifcsily 
important, but, in addition to that, the court held that "the immediate and 

moving cause. of the tr &iisfers was the carrying out of a policy, ion" followed 

by decedent in dealing witli his children of making liberal gifts to them (luring 

his lifetime. " The court regarded the transfers in question as "a continua- 

tion and final consummation of such policy, " saying "that this was the motive 
which actuated the decedent in making these transfers seems unquestioned. " 
In the view of the court as thus explicitly stated, not only was there no fear 
at the time of the transfers that death was near at hand, but the motive for 
the transfers brought them Ivithin the category of those which, as described 

by the Government, are intended by the donor "to accomplish some purpose 
desirable to him if he continues to live. " In the presence of such a motive, 

;&ppropriately found, and of the underlying facts which have been expressly 
found, there would be no ground for a reversal of the judgment merely be- 

cause of an inaccuracy in the general statement as to the meanin of the 
statutory phras&. 

The onlV difficultv Presented bV the record is that this statement Ivith re- 

spect to the motive of decedent appears in the ol&inion of the court an(1 not 
in its iindings of fact. We are not at liberty to refer to the opinion for ad- 

ditional findings. The findings of fact of the Court of Claims are to be treated 
like the verdict of a jury. " We can not add to them, or modify them, but 

a& Rev&uue Act of 1024, sections 319 — 324 (43 Stat. , 253, 313), as a&ueuded by Revenue 
Act of 1920, s&'ctiou, &&324 (44 Stat. , 9, SG). Brotnteu v. 3IcCa&tat&n (280 U. S. , I'4 [Ci D, 

140. &;. II. , VIII-'t, 39" ]). Reveuue Act of 192G, section 1200(a) (44 Stat, , 9, 125, 1'G). 
» st) nc y. I nit& d stat&s (1&iI Ib s. , 380, 34", 383); crocLcr y. Unite&I estates (240 

U. S. , 71, 78); Brat)&era V. Unite&i StatCS (o50 I;. S. , 8S, 03). 
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the absence of the findings of an ultimate fact does not require a reversal of 
the judgment if the circumstantial facts as found are such that the ultimate 
fact follows from them as a necessary inference. " 

It is evident that the court did not consider the statements in its opinion, 
which we have quoted, as additional findings of fact, but as an argument with 
respect to the conclusion to be drawn from its findings. In its opinion, 
the court was summarizing what it considered to be the effect of its findings, 
and no useful purpose would be served in returning the case for a specific 
finding that the motive which impelled the decedent to make the transfers 
was precisely that which the court has thus definitely stated. While, in ac- 
cordance with proper practice and the rule of this court, " the Court of Claims 
should have found the ultimate fact, and we do not approve the method it 
adopted, we are of the opinion that, in view of the findings of fact actually 
made and the conclusion they import, the judgment should be sustainedP 

Judgment affirmed. 

Nr. Justice RosEsTS took no part in the consideration or decision of this case. 

~' United States v. Pugh (99 U. S. , 265, 269, 270); Botany [Worsted] diius v, United 
States (278 U. S. , 282, 290 [Ct. D. 89, C. B. VIII — 1, 279]). '7 Rule 41. 

"Act of February 26, 1919 (cb. 48, 40 Stat„1181; U. S. C. , Title 28, section 391). 



CAPITAL STOCK TAX RULINGS. 

TITLE VII. — CAPITAL STOCK TAX. (1924) 

CORPORATIONS DEFINED AND DISTINGUISHED. 

REOULATIONs 04 (1924), ARTIcLE 4: Associations 
and joint stock companies. 

X-17-5089 
Ct. D. M4 

CAPITAL STOCK TAX — REVENUE ACTS OI' 1918, 1921, AND 1924 — DECISION 01' 
COURT. 

TRUsT — AssocIATIoN — TAxABILIT Y. 

A trust formed for the purpose of purchasing certain property 
held by testamentary trustees, pursuant to a decree of the probate 
court authorizing them to transfer such property to themselves as 
trustees and to issue therefor transferable shares to the bene- 
ficiaries, and for the purpose of purchasing, improving, selling, 
or holding any property in a described territory, the articles of 
organization giving the trustees very broad business powers, is 
organized for the purpose of doing business for profit and is an 
association within the meaning of section 1 of the Revenue Act 
of 1918 and section 2(a)2 of the Revenue Acts of 1921 and 1924, 
and therefore liable for the capital stock tax imposed upon cor- 
pora. tions by the Revenue Acts of 1918, 1921, and 1924. 

UNITED STATES CIRCUIT COURT OF APPEALS FOR THE FIRST CIRCUIT. 

Robert If. Gardiner et al. , Trustees, petitioners, appellants, v. United States 
of America, defendant, appellee. 

Appeal from the District Court of the United States for the District of Massachusetts. 

[February 19, 1931. ] 

OPINION. 

ANDERsoN, J. '. This appeal raises the single question whether the Samuel 
Hammond Real Estate Trust is an association subject to taxes as a corpora- 
tion for the five years ending June 30, 1920. 

liy stressing the facts that this trust succeeded to a testamentary trust, 
and that its actual business activities have been little more than those of 
the testamentary trustees, learned counsel for the appellant has made a fairly 
plausible argument that it should be classed with such concerns as the lVilson 

Syndicate Trust (Rlair v. Wilson Syndicate Trust, 39 Fed. (2d), 43) and the 
Costella Trust (Wl&ite v. HornNmcer, 27 Fed. (2d), 777). Both of these trusts 
were held organized for liquidation, not "for the purpose of doing business 
for profit. " 

Bnt we think the court below was right in holding this trust an association 
conduciiug business for profit, and taxable as though a real corporation. 
(Flint v. Stone &9 Tracy Co. , 220 U. S. , 107, 171. ) 

li'hile it originated under a decree of the probate court authorizing testa- 
ment;&ry trustees to transfer real and personal property to themselves as 
trust«s, and to issue therefor transferable shares to a large number of bene- 

fici;&ries — instead of selling a propertv described. In the petition to that court 

(483) 
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as "of considerable and increasing value" examination of the terms of this 
trust instrument shows that its potentialities went far beyond liquidation. It was dated June 1, 1910, nearly 17 vears before this suit was brought. No 
step toward liquidation seems to have been taken in this fairly long period. 
Article 1 reads: 

"This trust is formed for the purpose of purchasing certain property held 
by the trustees under the will of Samuel Hammond, late of Boston, and of pur- 
chasing, improving, selling or holding any personal property and any other real 
estate in the city of Boston, in the Commonwealth of Massachusetts, or within 
25 miles thereof, either in fee simple or for any less estate, or sole owners or 
as tenants in common with other owners, or as subscribers to other trust 
agreements for the purchase of any real estate included in the above descrip- 
tion, or territory. " 

Under article 4, the trustees were given very broad business powers. 
Articles 7 and 9 provide for the possible issue of 100 shares, additional to 

the 7, 507 shares issued for the property initially taken over. 
Article 11 originally gave three-fourths in value of the shareholders' powers 

to require the termination of the trust, to turn the property over to a new trust 
or to a corporation, to remove trustee, and to amend the trust deed. This was 
amended by a new article 13, on November 29, 1919, somewhat limiting the 
powers of the shareholders as to removal of trustees. 

Article 12 contains careful provisions for meetings of shareholders at the 
calling of a trustee or at the request of shareholders owning not less than one- 
tenth in value of the shares. 

With such broad powers of doing business, the facts that the trustees have 
made few changes in the original investments and have leased most of their real 
estate so as to avoid furnishing janitor, elevator, and heating service, ean not 
distinguish this concern from the Heeht and Haymarket Trusts (Eeet v. 
~alley, 265 U. S. , 144 [T. D. 3595, C. B. III — 1, 489]). (See also Unite@ atates v. 
Real, 28 Fed. (2d), 1022; certiorari denied, 278 U. S. , 659; compare Crocker v. 
%alley, 249 U. S. , 228. ) 

The judgment of the district court is atllrmed. 

TITLE X. — SPECIAL TAXES. (1918) 

TAX ON MUTUAL INSURANCE COMPANIES 

REGULATIQNR 50(REv. ) ) ARTIcLE 23: Mutual insur- 
ance companies. 

X-90-5068 
Ct. D. 337 

CAPITAL STOCK TAX — REVENUE ACTS OF 1918 AND 1921 — DECISION OF 
SUPREME COURT. 

1. COMPUTATIoN OF TAX — MUTUAL INSURANoE CoMPANV. 
Dividends apportioned and payable to annual and deferred divi- 

dend policies and dividends held awaiting apportionment upon de- 
ferred dividend policies represent surplus within the meaning of 
section l(N0(e) of the Revenue Aet of 1918, which provides the 
method of computing the capital stock tax in the case of a mutual 
insurance company. 

2, L1AurL1Tv Foa TAx — YEAR ZNnrxe JUNE 80, 1921. 
Section 1000' of the Revenue Aet of 1918 imposed the capital stock 

tax for the year ending June 30, 1921, liability for which was not 
affected by the Revenue Act of 1921. 
3. REPEAL — YEAR ENntNG JUNE 80, 1921. 

Sections 248 and 1400 of the Revenue Act of 1921 operate to 
cancel or remit the capital stock tax for the year ending June 30, 
1922. 
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SvPBEME CovBT ou THE Ir NITED STATES. 

M. Weu& York Life Insur&rnce 6'o. , petitior&ier, v. Franlo C~rtlis Bou'crs, Esecutor 
of Frank K. Bou&ers, Collector of Internal Revenue for the Second Dist& ict of 
the State of 1&feu& York. 

160. Frank Cottis Boicers, Executor of Frank K, Bou ers, Collector of Internal 
Itevenue firr the Seirond District of the 8tate of I&feu& York, petitioner, v. Iycio 
Yorl' Life Insuranci; 0'o. 

On writs of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[April 13, 1931. ] 

OPINION. 

Mr. Justice BvrrxB delivered the opinion of the court. 
The company sued the collector in the District Court, Southern District of 

New York, to recover capital stock taxes exacted under section 1000(c) of the 
Revenue Act of 1918 for four years ending June 30, 1922. A jury was waived 
and the case was submitted on an agreed statement of facts. The court held 
the taxes for the first three years were rightly collected and as to the causes 
of action alleged on account of them dismissed the complaint. It held that, 
by reason of the Revenue Act of 1921 (42 Stat. , 227, 261), the capital stock 
tax did not apply to the last year, and gave plaintii'f judgment for the amount 
paid for that period. (84 F. (2d), 60. ) On the company's appeal (No. 93 here) 
and the collector's cri&ss-appeal (No. 160) the circuit court of appeals affirmed 
the judgment. (89 F. (2d), 556. ) 

The company is a New York co&~oration without capital stock en aged in 
mutual life insurance on the level premium plan. It made a return for each 
of the years showing no tax. After auditing the returns, the Commissioner of 
Internal Revenue assessed the taxes in question. 

By means of an accepteil mortality table and an assumed rate of interest, 
the conipany calculates the amom t that woulil be required to be paid by the 
insured each year in advance to cover policy claims if deaths occur as indi- 
cated by the table and if that rate of interest is realized on the investmcnts. 
The amount so ascertained is called the net or mathematical premium. There 
is adii«1 loading to cover expenses and unforeseen contingencies such as excess 
mortality, diminished interest, investment losses and higher taxes. The pre- 
mium so built up is named in the policy and constitutes the maximuni that 
the company may require the insured to pay. 

The amount by which the premium exceeds the con&pany's actual cost must 
be returned to the policylu&liler. (Penn, 'Itutual Co. v. Lcderer, 252 U, S. , 523, 
5&25 [T. D. 3046, C. B. 8, 249]. ) Sonic of the company's policies are OI& the 
annuiil dividend plan, which requires it to account for divisible surplus and 
to make yearly distribution to the policyholders. The other policies are on 
the deferred dividen&l plan and provide for holding the overpayments to the 
credit of the deferred dividend policyholders as a class, accumulating them at 
iiiterest and payin to each holder of a policy in force at the time designated 
therein his share of tlie accumulated sum. 

As soon as practicable after the expiration of each calendar vear, the com- 
puny takes an account of its business, ascertains the surplus eariIed that year, 
and determines the amount which safely may be distributed out of the surplus 
fi&r that and prior years. By the laws of Neiv York aml of other States Ivhere 
the company does business, it is requireii annually to file a statement shoiving, 
among other things, income and disbursements in, and its assets and liabilities 
at the end of, the preccdin year. Item 85 on the form used shoivs dividends 
apportioned and payable to annual dividend policylioliiers to and includin, 
December 81 following, Item 30 covers dividends apportioned anil payable to 
defi rrcd dividend policies in the same period. Item 37 shovvs the amounts set 
apart, apportioned, provisionally ascertained, calculated, declared or held await- 
ing;il&1&ortionnie&it upon deferred dividend policies not included in item 36. 

Section 1000(c) imposes a tax on each mutual insurance company's "surplus 
nr contingent reserve's maintained for the general use of the business. " The 
Commissioner based the capital stock taxes for each year on the total of items 
35&, 30, iind 37 iis disclosed by the company's annual statements filed for the 
years ending respectively December 31, 1917, 1918, 1919, and 1920. 
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1. These items represent surplus within the meaning of subdivision (c). 
The sums to be paid as dividends are not a part of the insurance specified 

in the policies. They are derived. from amounts which, from abundant caution, 
are included in the advance premiums over and above what is found by actual 
experience to be necessary to pay the cost of the insurance and the expenses 
of carrying on the business. They indicate a "surplus, " i. e. , assets in excess 
of what is deemed necessary to provide for the payment when due of the 
amounts specifically covered by the policies. 

No money or property is set aside on account of such dividends. The items 
in question do not constitute liabilities. They are merely accounting entries 
to show the amounts presently available for dividends currently payable and as 
well the fund accumulated. in respect of deferred dividends. Such entries are 
analogous to those in balance sheets of business corporations which show capital 
stock as a liability. And until actually paid out as dividends the money or 
securities used for that purpose properly may be deemed to be maintained. for 
"the general use of the business. " 

Under the company's construction of subdivision (c) it was not liable for 
the tax for any year while the 1918 Act was in force. According to its returns 
it had no " surplus or contingent reserves. " The company does not suggest and 
there is no reason to suppose that, in respect of assets properly so to be classed, 
it is not typical of mutual insurance companies generally. When regard is 
had to the well-known and necessary practice of mutual insurance companies 
to collect in advance premiums in excess of total costs and to pay dividends 
out of the resulting surplus it is clear that the company's construction is un- 
reasonable. It would operate to defeat the plainly expressed purpose of Con- 
gress to impose a capital stock tax on mutual insurance companies. 

2. The company contends that in any event subdivision (b) of section 10wl 
requires that item 67 be excluded from the amount used to measure the excise. 

That provision is: "In computing the tax in the case of insurance companies 
such deposits and reserve funds as they are required by law or contract to main- 
tain or hold for the protection of or payment to or apportionment among policy- 
holders shall not be included. " The legislative history of section 1000 goes far 
to make its meaning clear. Section 407 of the 1916 Act imposed upon corpora- 
tions a special excise measured by the value of their capital stock. (89 Stat. , 
789. ) Its scope was not clear. At first the Treasury Department ruled that as 
mutual insurance companies. 'have no capital stock the section did not apply to 
them. (Regulations 88, article 2(b). ) That construction was later reversed. 
(Regulations 88 (revised), article 8. ) And see Irmnber Eire IN8. C'o. v. 3faUey 
(44 F. (2d), 558 [Ct. D. 269, page 487, this Bulletin]. ) 

In the bill for the Revenue Act of 1918 as it passed the House, section 1000 
was substantially the same as section 407 of the 1916 Act, The Senate substi- 
tuted provisions to tax the incomes of insurance companies. In conference, the 
original section 1000 was restored, and there was added to it the provision in 
paragraph (c) which specifically declares that the taxes imposed by that section 
shall apply to mutual insurance companies. The provision added was complete 
in itself. It specified the rate and indicated the basis on which the tax was to 
be calculated; it was adequate to govern the ascertainment of the amount and 
there is nothing to indicate an intention that the language there used should be 
modified by anything in subdivision (b). It is clear that (c) was intended 
exclusively to govern mutual insurance companies, and that (b) applies only to 
stock insurance companies. 

8. The company insists that section 1000 of the 1918 Act did not impose a tax 
for the year ending June 80, 1921. 

The Treasury Department ruled that the taxes imposed by section 407 of the 
1916 Act were payable in advance for the year commencing July 1, and that con- 
struction was followed while the section remained in force. Undoubtedly Con- 
gress intended that the same rule should be followed under the substitute 
provision, section 1000 of the 1918 Act. And the Treasury Department so con- 
strued it. The 1918 Act was not approved until February 24, 1919. The year 
commencing July 1, 1918, was the first for which it imposed the capital stock 
tax. (See IIecht v. 3Ialley, 265 U. S. , 144, 168 [T. D. 8595, C. B. III — 1, 489]. ) 
And this company's annual statement for 1917 was the basis on which the Com- 
missioner made his calculations. The legislative history and the administrative 
construction make it clear that such taxes were payable in advance. 

The taxes for the third year under the 1918 Act were calculated on the insur- 
ance company's annual statement for the calendar year 19(9 and were payable in 
advance for the fiscal year commencing July 1, 1920. There is nothing in the 



487 [Regs. 38(1918), Art. 12. 

1921 Act~ which was not approved until November 28, to suggest that Congress 
intended that capital stock taxes so payable in 1920 were to be returned if 
already paid or canceled if delinquent. The company was rightly held for that 
year's taz. 

4. The collector maintains that despite the 1921 Act the companv is liable 
under section 1000 of the 1918 Act for the capital stocl- taz for the year ending 
June 80, 1922. 

Section 243 of the 1921 Act imposes a tax upon the net income of every insur- 
ance company for the calendar vear 1921 and each taxable year thereafter. It 
declares that tax to be in lieu of other taxes imposed by that Act, namely, in- 
come taxes on corporations generally, section 230, capital stock taxes, section 
1000, and profits taxes, Title III. Section 1400(a) repealed, to tal-e effect Janu- 
ary 1, 1922, Title X of the 1918 Act, which includes section 1000. Section 1400(b) 
provides: "In the case of any tax imposed by any part of the Revenue Act of 
1918 repealed by this Act, if there is a tax imposed by this Act in lieu thereof, 
the provision (of the 1918 Act) imposing such tax shall remain in fo'rce until the 
corresponding tax under this Act takes eftect. " The income tax imposed by sec- 
tion 243 is declared to be in lieu of capital stock taz in section 1000 of the same 
Act. And, as the latter tax was in lieu of the capital stock taz im~ by sec- 
tion 1000 of the 1918 Act, it reasonably may be said that the income tax imposed 
by section 248 was intended to be in lieu of the capital stock tax of section 1000 
of the 1918 Act. 

This income tax was one "corresponding" to the capital stock tax u- der sec- 
tion 1000 of the 1918 Act within the meaning of section 1400(b). And under 
that provision the last-mentioned taz remained in force until the former took 
efFect. The income tax imposed by section 243 was "for the calendar year 
1921. " Section 1400(b) makes it plain that there was no intention to subject 
insurance companies to both taxes for the same period. The 1921 Act operated 
to cancel or remit the capital stock tax for that vear. The company is entitled 
to recover the amount collected for that period. 

In No. 93 judgment aflirmed. 
In No, 160 judgment aifirmed. 

TITLE IV. — SPECIAL TAXES. (1916) 

REGULATIQNs 38(1918), ARTICLE 12: Exelnpt corpo- 
rations. 

X — ~0897 
Ct. D. 269 

CAPITAL STOCK TAX — REVENI E ACT OF 1916 — DECISION OF COURT. 

1. EzEMPTioN — AIUTUAL FIRE INsURANOE CQMPANT. 

A mutual fire insurance company without capital stock i. not 
ezempt from income tax under section 11 of the Revenue Act of 
1916, and is, therefore, not ezempt from the capital stock tax im- 
posed by section 407 of that Act. 

2. " FAIR AvERAOE VALUE — -iIKANING — BIUTUAL FIRE Izsr R YNCE 

COMPAN T. 
"Fair average value of its capital stock" as used in section 4i)7 

of the Revenue Act of 1916 as the b;isis of the computation of the 
capital stool- tax means in the case of a mutual fire insurance com- 
panv without capital stocl- the net value of the propertv owned by 
the company and used in its busine. s. 

DISTRicT CoURT oF THE I. NITED STATEs, DISTRIcT oF IIAssAcHURHris. 

Luuiber 3Iutual Fire Iuwura»ce Co. v. John I' 3lallcy, Fo&mcr Collector. 

[Deceniber 1, 1930. ] 
OPINION 

NORTON, J. : The statute in question (Revenue Act of September 8, 1916, 
section 407) puts insurance companies into a class by themselvec. It provides 
that "Every corporation * " * having a capital stock represented by 

72109' — 3l 32 
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shares, and everp insgranee eonspantf [italics mine] * * * shall pay an- 
nually a special excise tax with respect to the carrying on or doing business 
by such corporation * * * or insurance company * * * and in esti- 
mating the value of capital stock the surplus and undivided profits shall be 
included. " The Hecht case decides that the words "capital stock" in a similar 
taxing statute covered not only a declared capital so carried on the books, but 
also "the net value of the property owned by the association and used in that 
business. " (Heeh, t v Malletf, 265 U. S. , 144, at 162-168 [T. D. 8595, C. B. 
III — 1, 489]. ) The same conclusion was reached in Ifetf ConsoNdated Copper 
Co. v. United States (268 U. S. , 878, at 876, 877, 878 [T. D. 8721, C. B. IV-1, 
888]). 

The property which was taxed as capital stock of this plaintilT belonged to 
the company, having been accumulated over a period of years. It was not 
represented by shares, as was true in the Hecht case, but this fact does not 
seem significant on the present question. 

Iu my opinion the Commissioner was right in taxing it as he did. The 
plaintiff was clearly within the words of the statute, "every insurance com- 
pany. " Its contention, that this broad provision ought to be restricted by 
judicial construction so as to except mutual companies like the plaintiff, on the 
ground that, as such organizations have no capital stock, they can not have 
been intended to come within the statute, is greatly weakened by the Hecht 
decision. Moreover, in section 11 of Title I of the Act under consideration 
certain named insurance and benefit organizations, mutual in character, were 
expressly excepted from the operation of the Act. The persons who drafted 
the statute had them in mind. If it had been the intention that mutual fire 
insurance companies like the plaintitf should not be included, it is altogether 
probable that they would have been expresslv provided for, either by an 
exception after the words "every insurance company" or by being included 
in section 11. While the Treasury Department at first construed the Act 
in accordance with the plaintiff's contention, it later reversed its position and 
took what is in my opinion the correct view. Zudge Mack's observations on 
this statute in iVeiv York Life Insaranee Co. v. Boioers, Collector (84 F. (2d), 
60, at 61) were obiter dicta and were based on the original Treasury regula- 
tion. The change in the regulation seems not to have been called to his 
attention, and he evidently assumed that there was no question about the 
matter. 

The statute when construed in the light of the authorities is not, I think, 
sufficiently ambiguous for its meaning to be controlled even by a settled 
practice in the Commissioner's office not to tax mutual companies generally. 

Judgment for defendant, 



MISCELLANEOUS TAX RULINGS. 

TITLE IV. — TAX ON CIGARS, TOBACCO, AND MANU- 
FACTURES THEREOF. (1926) 

IMPORTED TOBACCO MANUFACTURES. 

REGULATIoNs 8t ARTIOLE 1N: Imported. tobacco 
manufactures — Liability to tax. 

X-8-4949 
Ct. D. 284 

TAX ON CIGARS, TOBACCO, AND MANUFACTURES THEREOI' — REVENUE ACTS 
OF 1921, 1924, AND 1926 — DECISION OI' COURT. 

SUIT — JURIsDIorIoN — CoURT oP CLAIMS — IMPoRTED FRoxr CURA- 
TREATY WITH CUBA. 

A suit by an importer of cigars and other manufactures of 
tobacco from Cuba, the same being the product of the soil of that 
country, for the refund of 20 per cent of the amount oI taxes 
imposed on import;s of such tobacco manufactures by section 700 
of the Revenue Act of 1921 and section 400 of the Revenue Acts 
of 1924 and 1926, the right to such refund being predicated upon 
the provisions of the treaty of commercial reciprocity concluded 
between the United States and Cuba on December 11, 1902, is a suit 
growing out of or dependent on a treaty stipulation entered into 
with a foreign nation to which the jurisdiction of the Court of 
Claims of the United States does not extend (section 158 of the 
Judicial Code). Such claim is not one founded upon the Act of 
Congress of December 17, 1908, enacted to carry the treaty into 
effect, and therefore within the provisions of section 145 of the 
Judicial Code, which gives to that court jurisdiction of all claims 
founded upon any law of Congress. 

Cotnvr oE CLAIMs oP THE UNIrEO STATEs. No. J — 688. 

Eaber, Coe d Cregg, Ino. , v. The United States. 

[December 1, 1980. ] 
OPINION. 

BoorH, Chief Justice, delivered the opinion of the court. 
The defemlant's demurrer to plaintiff's petition is directed to two defenses in 

law, either of which, if sustained, is sufilcient to warrant a dismissal of plain- 
tiff's petition. 

The plaintiff, a New York corporation, is engaged in the business of buying, 
importing, manufacturing, and selling cigars, cigarettes, and tobacco products 
in various forms. From 1928 to 1927 the plaintiff imported from Cuba, through 
the port of New York, large consignments of the above merchandise, about which 
there is no dispute. The importations were accomplished in the usual manner 
and the plaintiff complied with the orders, regulations, and directions of the 
collector of customs and the Treasury Department. At the time the impor- 

tations w&re accomplished there was in full force and eifect a commercial 
treaty between the United States and Cuba (83 Stat. , 2186) concluded December 

11, 1902, the pertinent articles of which we quote: 
"ART. I. During the term of this convention, all articles of merchandise 

being the product of the soil or industry of the United States which are now 

(489) 
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imported into the Republic of Cuba free of duty, and aH articles of merchandise 
being the product of the soil or industry of the Republic of Cuba which 
are now imported into the United States free of duty, shall continue to be so 
admitted by the respective countries free of duty. 

"Anr. II. During the term of this convention, all articles of merchandise 
not included in the foregoing Article I and being the product of the soil or indus- 
try of the Republic of Cuba imported into the United States shall be admitted 
a. t a reduction of 20 per centum of the rates of duty thereon as provided by 
the Tariff Act of the United States approved t'uly 24, 1897, or as may be 
provided by any tariff law of the United States subsequently enacted. 

"Anr. V. It is understood and agreed that the laws and regulations adopted, 
or that may be adopted, by the United States and bv the Republic of Cuba, to 
protect their revenues and prevent fraud in the declarations and proofs that 
the articles of merchandise to which this convention may apply are the product 
or manufacture of the United States and the Republic of Cuba, respectively, 
shaH not impose any additional charge or fees therefor on the articles imported, 
excepting the consular fees established, or which may be established, by either 
of the two countries for issuing shipping documents, which fees shall not be 
higher than those charged on the shipments of similar merchandise from any 
other nation whatsoever. 

"ARv. VIII. The rates of duty herein granted by the United States to the 
Republic of Cuba are and shaH continue during the term of' this convention 
preferential in respect to aH like imports from other countries, and, in return 
for said preferential rates of duty granted to the Republic of Cuba by the 
United States, it is agreed that the concession herein granted on the part of 
the said Republic of Cuba to the products of the United States shall likewise be, 
and shall continue, during the term of this convention, preferential in respect 
to aH like imports from other countries. 

"Am. IX. In order to maintain the mutual advantages granted in the present 
convention by the United States to the Republic of Cuba and by the Republic 
of Cuba to the United States, it is understood and agreed that any tax or charge 
that may be imposed by the national or local authorities of either of the two 
countries upon the articles of merchandise embraced in the provisions of this 
convention, subsequent to importation and prior to their entering into consump- 
tion in the respective countries, shaH be imposed and coHected without dis- 
crimination upon like articles whensoever imported. 

"Anr. X. It is hereby understood and agreed that in case of changes in the 
tariff of either country which deprive the other of the advantage which is rep- 
resented by the percentages herein agreed upon, on the actual ra. tes of the 
tariffs now in force, the country so deprived of this protection reserves the 
right to terminate its obligations under this convention after six months' notice 
to the other of its intention to arrest the operations thereof. 

"And it is further understood and agreed that if, at any time during the term 
of this convention, after the expiration of the erst year, the protection herein 
granted to the products and roanufactures of the United States on the basis of 
the actual rates of the tariff of the Republic of Cuba now in force, should appear 
to the Government of the said Republic to be excessive in view of a new tariff 
law that may be adopted by it after this convention becomes operative, then 
the said Republic of Cuba may reopen negotiations with a view to securing 
such modifications as may appear proper to both contracting parties. " 

On December 17, 1908 (U. S. Code, sections 124, 125, Title 19), the following 
Act of Congress was approved; 

"Sxo. 124. Products of Cu'6N; reduction of duties on. — So long as the conven- 
tion between the United States and the Republic of Cuba, signed on the 11th 
day of December, in the year 1902, shall remain in force, aH articles of mer- 
chandise being the product of the soil or industry of the Republic of Cuba, 
which on December 17, 1908, were imported into the United States free of 
duty, shall continue to be so admitted free of duty and aH other articles of 
merchandise being the product of the soil or industry of the Republic of Cuba 
imported into the United States shall be admitted at a reduction of 20 per 
centum of the rates of duty thereon, as provided by this chapter, or as may 
be provided by any tariff law of the United States subsequently enacted. The 
rates of duty herein granted by the United States to the Republic of' Cuba are 
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an«hall continue during the term of said convention preferential in respect 
to all like Unports from other countries. Nothing contained in this section shall 

held or construed as an admission on the part of the House of Representa- 
tives that customs duties can be changed otherwise than by an Act of Congress, 
originating in said House. (December 17, 1908, ch. 1, section 1, 88 Stat. , 8; 
October 8, 1918, ch. 16, Section IV B, 88 Stat. , 192. ) 

"S&o- 125. Bame; no additional charges on; equal treatraent of imports. — 
So long as the convention mentioned in section 124 of this title shall remain 
in force, the laws and regulations adopterl, or that may be adopted by the 
United States to protect the revenues and prevent fraud in the declarations 
and proofs, that the articles of merchandise to which said convention may 
apply are the product or manufacture of the Republic of Cuba, shall not 
impose any additional charge or fees therefor on the articles mported, ez- 
cepting the consular fees established, or which may be established, by the Unfitted 
States for issuing shipping documents, which fees shall not be higher than 
those charged on the shipments of similar merchandise from any other nation 
whatsoever. Articles of the Republic of Cuba shall receive, on their importa- 
tion into the ports of the United States, treatment equal to that which similar 
articles of the United States shall receive on their importation into the ports 
of the Republic of Cuba. Any tax or charge that may be imposed by the 
national or local authorities of the United States upon the articles of mer- 
chandise of the Republic of Cuba, embraced in the provisions of said convention, 
subsequent to importation and prior to their entering into consumption into 
the United States, shall be imposed and collected without discrimination upon 
like articles whensoever imported. " 

Section 10 of the Tariff Act of July 24, 1897 (80 Stat. , 206), mentioned in 
Article II of the foregoing treaty, provided in terms as follows: 

"That section 8894 of the Revised Statutes of the United States, as amended, 
be, and the same is herebv, further amended so as to read as follows; 

"'Upon cigars which shall be manufactured and sold, or removed for con- 
sumption or sale, there shall be assessed and collected the following gazes, tp 
be paid by the manufacturer thereof: On cigars of all descriptions made of 
tobacco, or any substitute therefor, and weighing more than 8 poun&ls per thpu- 
sand, $8 per thousand; on ci ars, made of tobacco, or anv substitute therefor, 
and weighing not more than 8 pounds per thousand, $1 per thousand; on 
cigarettes, made of tobacco, or any substitute therefor, and weighing more 
than 8 pounds per thousand, $8 per thousand; on cigarettes, made of tobacco, 
or any substitute therefor, and weighing not more than 8 pounds per thousand, 
$1 per thousand: Provided, That all rolls of tobacco, or any substitute therefor, 
wrapped with tobacco, shall be classed as cigars, and all rolls of tobacco, or 
any substitute therefor, wrapped in paper or any substance other than tobacco, 
shall be classed as cigarettes. 

"'And the Commissioner of Internal Revenue, with the approval pf the 
Secretary of the Treasury, shall provide dies and adhesive stamps for cigars 
weighing not more than 3 pounds per thousand: Provided, That such stamps 
shall be in denominations of 10, 20, 50, and 100, and the laws and regulations 
governing the packing and removal for sale of cigarettes, and the aKxing and 
canceling of the stamps on the packages thereof, shall apply to cigars weighing 
not more than 8 pounds per thousand. ' " 

Paragraph 217 of the foregoing Tariff Act (80 Stat. , 169) levied the following 
import duties: 

"217. Cigars, cigarettes, cheroots of all kinds, $4. 50 per pound and 25 per 
centum ad valorem; 

Without quoting the provisions of the Tarifi. ' Acts subsequent to 189;, it is 
sufhcient for present purposes to state the duties upon importations of the 
character here involved were continued therein and no point arises with respect 
thereto. It is to be observed, however, that Article II of the treaty between 
the United States and Cuba provides that Cuban products as therein limited 
"shall be admitted at a reduction of 20 per centum of the rates of duty thereon 
as Provided by the Tarift Act of the United States aPProved July 24, 189, pr 
as may be provided by any tarift law of the United States subsequently 
enacted. " 

The plaintiff alleges that inasmuch as section 10 of the Act of July 24, 1897, 
supra, is a distinct provision of the Tariff Act of that date, and levie;, in addi- 
tion to the duties exacted by paragraph 217 of the Act, the taxes therein pre- 
scribed, that it was entitled to a reduction of 20 per centum of the tazcs levied 



Regs. 8, Art. 125. j 492 

by section 10 of the Act, precisely as it was entitled to the same reduction 
accorded it under paragraph 217 of the Act. In other words, that for the sums 
expended in the procurement of internal revenue stamps exacted bv the collector 
of customs under sections 8877 and 8402, Revised Statutes, in accord with 
Treasury and customs regulations with respect thereto, it is entitled to recover 
back from the full amount paid therefor 20 per centum thereof under Article 
II of the treaty as aforesaid. 

The first and, obviously, important issue arising under the demurrer is one 
of jurisdiction. If the asserted claim is one "growing out of or dependent on 
any treaty stipulation entered into with foreign nations" this court is without 
jurisdiction. (Section 158 of the Judicial Code. Section 1066, R. S. Eastern, 
Eztensiou, Australasia d Ulna Telegraph Uo. , Ltd. , v. Uuited States, 281 
U. S. , 826; ECinkead v. United States, 18 C. Cls. , 504, 514. ) The plaint''s con- 
tention is that the asserted. claim is one founded upon the Act of December 17, 
1908, and hence jurisdiction attaches in virtue of section 145 of the code, our 
general jurisdictional act. The Act of December 17, 1908, supra, is entitled 
"An Act to carry into effect a convention between the United States and the 
Republic of Cuba, signed on the 11th day of December, in the year 1902. " The 
Act itself was made necessary by the action of the Senate wherein ratification 
of the treaty with amendments was advised. Article XI provided: "This con- 
vention shall not take effect until the same shall have been approved by the 
Congress. " The treaty with the amendments was duly ratified by the two 
countries involved, and proclaimed ou December 17, 1908. (United States v. 
American Sugar Jtefiniug Uo. , 202 U. S. , 568. ) Since that date the instrument 
was treated and observed as a treaty obligation, and the Act of Congress of 
December 17, 1908, regarded as an essential legislative step, the final one, to 
fix its effective date. This is in accord with the ruling of the Supreme Court in 
the American Sugar Refining case just cited. The plaintiff in opposition cites 
the case of United States v. Weld (127 U. S. , 51'). In our opinion, it is 
decidedly inapposite, and if at all available as a precedent supports rather 
than discredits the demurrer. The case itself was the outgrowth of an award 
paid to the United States by Great Britain in settlement of the historical 
Alabama claims in accord with an arbitration provided for in the treaty of 
Washington (17 Stat. , 868). The sum awarded the United States — the Geneva 
award — was $15, 500, 000, and following its liquidation the Congress created a 
tribunal known as the Court of Commissioners of Alabama Claims and con- 
ferred upon the same jurisdiction to hear and determine the claims of citizens 
to any portion of the award. Obviouslv the Act of Congress created a right 
which under the treaty could not have been asserted in this court. Other cases 
of a like nature have been before this and the Supreme Court, and the Weld 
case, supra, followed in their adjudication. The Supreme Court in disposing of 
the issue involved in the Weld case said: 

"It may be said, in opposition to this view of the case, that, had there been 
no treaty of Washington, there would have been no fund of $15, 500, 000 to dis- 
tribute, the Act of Zune 5, 1882, would never have been passed, and, therefore, 
that the treaty is the basis of all the subsequent legislation, and consequently the 
basis of this claim; in other words, that, therefore, this claim is 'dependent 
upon and grows out of ' the treaty of Washington. 

"We are of opinion, however, that such a dependency upon or growing out of, 
is too remote to come within the meaning of section 1066, Revised Statutes. 
In our view of the case, the statute contemplates a direct and proaAnate con- 
nection between the treaty and the claim, in order to bring such claim within 
the class excluded from the jurisdiction of the Court of Claims by section 1066, 
Revised Statutes. In order to make the claim one arising out of a treaty within 
the meaning of section 1066, Revised Statutes, the right itself, which the peti- 
tion makes to be the foundation of the claim, must have its origin — derive its 
life and existence — from some treaty stipulation. This ruling is analogous to 
that of the ancient and universal rule relating to damages in common-law 
actions; namely, that a wrongdoer shall be held responsible only for the proai- 
mate, and not for the remote, consequences of his action. " 

Attention is directed by the plaintift to what is said to be a specific prescrip- 
tion of rates of duty in the Act of 1908 applicable to the merchandise imported, 
and from this an inference is drawn that Congress intended the subject matter 
of the Act "as one entirely for legislative regulation. " In support of this con- 
tention the provision in the Act that "Nothing contained in this section shaH 
be held or construed as an admission on the part of the House of Representa' 
tives that customs duties can 'oe changed otherwise than by an Act of Congress, 
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originating in said House, " is likewise cited. The language of the Act of 1908 
conforms to the terms of the treaty, the identical subject matter with which 
Congress was immediately concerned. It would be dificult, indeed, in view of 
the history of the transaction, to hold that Congress by the Act was legislating 
reciprocal and preferential rights as between two countries with respect to 
tariff duties, when precisely the same subject matter was covered by treaty 
stipulations then before Congress for consideration, and in view of the fact 
that the treaty itself depended by its own provisions for effectiveness upon the 
enactment of such an Act. True, Congress inserted a provision in the Act 
expressly excluding it as a precedent in the event of a conflict as to the lawful 
and constitutional right to change customs duties otherwise than in an Act 
originating in the House of Representatives; but this provision in no sense 
indicates that in the enactment of this Act Congress was legislating independ- 
ently' of the treaty. The title and language of the Act itself exclude the pos- 
sibility of such an intent. On the contrary, the facts conclusively show that 
Congress was acting in accord with the articles of the treaty, and legislating as 
therein provided to give it effect, whereas without such legislation it would 
have been ineffective. The case, we think, is governed by the decision of the 
Supreme Court in the following cases: Eastern, Extension, Australasia 8 China 
Telegraph, Co. (supra), Ifinkead v. United States (supra), and great Western, 
Insurance Co. v. United, States (112 U. S. , 198), and this court is without juris- 
diction to consider it. 

The demurrer will be sustained and the petition dismissed. It is so ordered. 
%'H~, Judge; WrLLz~Ms, Judge; and LzrnxmN, Judge, concur. 
Gaze, Judge, concurring: 
I concur in the foregoing opinion to the effect that plaintiff's cause of action 

is based upon a treaty provision. Such being the case, it is clear that this 
court has no jurisdiction of the case. The plaintift, however, insists that the 
claim is based upon a statutory provision passed by both Houses of Congress 
and not upon a treaty. Conceding for the sake of the argument only that this 
statement is correct, I am clearly of the opinion that a case is not stated in 
the petition. 

The material portions of the commercial treaty between the United States 
and Cuba involved in the ease are set out in the foregoing opinion, together with 
the statutory provisions pertaining thereto so far as material to the considera- 
tion of the case at bar. 

The tax in controversy was levied by section 10 of what is commonly called 
the "Tariif Act of July 24, 1897, " but I assume that the fact that the provision 
under which the tax was assessed was one of the sections of a tariff bill will 
not be considered as making the tax levied thereby an import duty. It is a 
very common practice on the part of Congress to intermin le in the same Acts 
customs duties and internal revenue provisions. Nor do I think that the fact 
that in some provisions of the internal revenue law the tax on cigars is made 
to apply (as it was in section 8402, Revised Statutes, Act of July 20, 1868) to 
cigars imported from foreign countries is at all material. Plaintiff's principal 
contention is that the tax which is sou ht to be recovered back in this case 
is in substance and nature an import duty, but the argument presented on be- 
half of plaintif'f is as I think based on a misconception of the true distinction 
between an import duty and an internal revenue tax. 

The basis of an import duty is the fact that the goods have been imported, but 
it is entirely immaterial in the assessment of an internal revenue tax whether 
the articles have been imported or not. An import duty could be made either 
by law or regulation a condition precedent to foreign goods enid i ing our 
boundaries, although as a matter of fact for convenience this is not done. An 
internal revenue tax can not be levied or collected until the goods are located 
within our boundaries. The customs duty is levied on the privilege of brin, in 
foreign goods into our country; the internal revenue tax in this case is levied 
on the privilege of removing the goods after they have come within our bound- 
aries for consumption or sale. This will be observed from the lan mage of the 
provision which imposes the tax in question, which is "upon cigars 
sold or removed for consumption or sale, " and like any other tax upon a 
privile e it may be collected before the privilege is exercised (as it usually is) 
and before the ci ars are actually removed for sale. The removal for sale does 
not refer to the removal from foreign countries. The privilege of removal 
which is taxed is one which is to be exercised within this country, otherwise 
the tax would not apply to domestic cigars, as it unquestionably does. 
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Counsel for plaintift say in their brief— 
"Congress, of course, has no power to levy an excise tax on imported goods 

while they are still in customs custodv, 
It needs no argument to show that a St'ate could not levy a tax affecting im- 

ported goods while they were still in the custody of the Government, but I 
know of nothing to prevent Congress from so doing if it is considered advisable. 
As Congress is given complete power to legislat'e with reference to importa- 
tion of foreign goods, it may enact statutes which apply to imported goods 
while still in the custody of the customs oiflcials. It is true that the statutes 
imposing the tax require the aflixing of stamps in payment thereof while the 
cigars are still in the custody of the collector of customs; but, as before stated, 
this is not upon the privilege of importation but upon the privilege of removal 
for sale and applies wherever the cigars may be found — whether in the custody 
of the customs official or elsewhere. No reason can be given why Congress 
may not require the stamps to be aKxed while the cigars are still in the custody 
of the collector of customs. In so doing, it is merely providing for the col- 
lection of the tax in advance of the privilege taxed being exercised, and if the 
cigars were released without the stamps being so atflxed it would probably 
result in much evasion of the law. Section 8402, Revised Statutes (Act of 
July 20, 1868), accordingly provided that cigars imported from foreign countries 
should pay in addition to the import duties imposed thereon the tax pre- 
scribed by law for cigars manufactured in the United States, and should have 
the same stamps atflxed and canceled by the owner or importer while they 
were in the custody of the proper customhouse officer. The language used 
in imposing the tax by section 8402 should specially be noted. The tax is 
in addition to the import dgty, not an additional import duty. The require- 
ment that the stamps should be afllxed and canceled while in the custody of 
the customhouse ofllcer is merely to prevent evasion, ot'herwise they could 
just as well be aflixed after the property had passed out of the hands of the 
customs authorities. In none of the Acts which have been cited in connection 
with the tax in controversy is the importation made the basis of the tax, 
The Government simply refuses to release the goods until the internal-revenue 
tax is paid. The necessity of preventing the evasion would be abundant 
authority for Congress so requiring the collection of the tax, if anything 
else was needed beyond its general authority with reference to imported goods 
and imposing excise taxes. 

In Jordan, Collector, v. Roche (228 U. S. , 486) it appeared that by proclama- 
tion of the President issued under authority of law "all tariff duties on 
merchandise coming into the United States from Porto Rico ceased" (italics 
in Supreme Court opinion), but "articles of merchandise of Porto Rican manu- 
facture coming into the United States shall pay 'a tax equal to the internal 
revenue tax imposed in the United States upon the like articles of merchandise 
of domestic manufacture. ' " It' was held in that case that bay rum imported 
from Porto Rico was subject to the internal-revenue tax upon distilled spirits, 
notwithstanding all import duties had ceased. It is manifest t'hat this hold- 
ing is contrary to the logic of plaintift's argument, the basis of which is that 
any tax which is laid upon domestic and imported articles alike is an import 
tax when it applies to articles that have been imported, 

Counsel for plaintiff cite several decisions by the United States Court of 
Customs Appeals which tend to sustain their position, but I can not follow the 
reasoning upon which these decisions were based. It is quite correct to say that 
calling an excise duty an internal revenue tax does not make it such; but I 
think it is equally true that calling a tax a customs duty because it includes 
with others goods which have been imported does not make it in fact a customs 
duty. The Federal Government does not have to wait until goods pass out of 
the hands of the customs oiflcials in order to impose an indirect tax which may 
be assessed upon them. It has, as I think, every right and authority to impose 
such a tax while the goods are in the custody of the customs oflicials and say, 
as it did in this case, that they shall not release the goods until the stamps 
required by the law are aflixed. The cases of Brown v. State of Maryland (12 
%'heat. , 419) and May v. /em Orleans (178 U. S. , 496) appear to me to have no 
application. The opinions and . judgments rendered therein were upon alto- 
gether different facts and upon altogether different questions. 

On the grounds stated above, as well as upon those set forth in the majority 
opinion, I conclude that the demurrer should be sustained. 



MSCELLANE()US RULINGS. 

TOBACCO. 

REG cLATIo&i s 8& ARTIGLEs 41& 44& 47& 50 

5IANUFACTURED TOBACCO. 

X-16-5081 
T. D. 4311 

Classes of' manufactured tobacco, including scrap chewing to- 
bacco, defined. Subdivision of packages of tobacco and snuft 
prohibited. AAicles 41, 44, 47, and 50, Regulations 8, amended. 

TRExsURE DEr mTiIE&-r. 
OFFICE OF CoxI1IISSIoiilER OF IXTEHXxL REVENUE) 

IVashington, D. C. 
To Collectors of Inte& nal Eevenue and Others Concerned: 

The fourth paragraph of article 41, Regulations 8 (1028 edition), 
is amended so as to read as follows: 

Tobacco scraps, cuttings, and clippings, when fiavored, sweetened, and in- 
tended for use primarily for chewing purposes, shall be reported as scrap 
chewing tobacco, but when such scraps, cuttings, and clippings are prepared 
primarily for smoking purposes, they shall be reported as smol-ing tobacco. 
Manufactured tobacco and snuff which has once been removed from the fac- 
tory and has been so reported shall not be returned to the factory (received 
within its bonded premises), except by express authority from the collector 
of internal revenue for the district, to be reworked, as provided in article 108. 
(In respect to entries in case of reworking manufactured tobacco or snuff, 
see article 107; in case of loss by fire, theft, etc„see article 104; in case of 
destruction of material, stems, waste, etc. , see article 105; in case of sale of leaf 
tobacco, see article 98; in ease of removal of scraps, cuttings, and clippin ", 
see article 99; and further in relation to entries in manufacturer's revenue 
book, see article 101; and use of Form 774, see article 100. ) 

Article 44 of said regulations is amended so as to read as follows: 
AaT. 44. Classification of manafactu&ed tobacco. — Manufactured tobacco, for 

internal revenue tax purposes, shall be divided into five classes, viz: 
1. Plug, where the tobacco is manufactured and pressed into flat cakes. 
2. Twist, where the tobacco is twisted and marketed in that form. 
3. Fine-cut chewing, where the product is prepared from leaf tobacco cut into 

fine shreds bv the use of machines and intended exclusively for chewing 
purposes. 

4. Scrap cheuin. , where the product is prepared from tobacco leaves cut or 
broken into small pieces, or from tobacco scraps, cuttings. or clippin s, fiavored, 
sweetened, and intended primarily for chewing purposes. 

5. Smokin, where the product consists of granulated tobacco, various plu 
cut. -, long cut (tobacco cut into shreds or strings), all so-called mixtures, and 
tobacco scraps, cuttings, or clippings, prepared or suitable for smol-ing purposes, 

Article 47 of said regulations is amended so as to read as follows: 
ART. 47. Subdivision I&acl'ages prohibited. — Since stamps for manufactured 

tobacco aud snuff are now supplied in numerous small denominations. manufac- 
turers will not be permitted to pacl- manufactured tobacco or snuff iu unstamped 
subdivisions or parcels for repacl-ing in larger packages to which the proper 

(495) 
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stamp is affixed. The unit package is the size of package prescribed by law. 
This prohibition, however, does not preclude the use of tin foil. 

Subdivision (a) of article 50 of said regulations is amended so as 

to read as follows: 
(a) Strip stamps, in sheets, in denominations of 7s, s/s, t/q, s/s, s/4, v/s, 1, 1)/s, 

14/, 1%, li/, ls/, ls/, 17/s, 2, 2i/4, 2'/, 2s/4, 8, 8)/&, 8)/9, 8s/4, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 18, 14, 15, and 16 ounces, to correspond with the sizes of packages pre- 
scribed by law, to be used on packages of smoking tobacco, siTap chewing 

tobacco, fine-cut chewing tobacco, and all other kinds of tobacco not otherwise 
provided for, also small packages of Cavendish, plug, twist, or leaf tobacco. 
Strip stamps, in sheets, and in denominations as shown above, but of a separate 
series, are provided to be used on packages of snuff and snuff chewing gum. 

DAVID BURNET) 
Cotnmzsstoner of Internal Revenue. 

Approved April 10, 1981. 
A. W. MELLON, 

8ecretart/ of the Treasu)ry. 

OLEOMARGARINE. 

REGULATICNs 9 (1925) ) SEcTICNs 20) 29) 87) 42) 48) 
71) 75, 77, AND 82. 

OLEOMARGARINE — ACT OF MARCII 4, 1931. 

Regulations No. 9 amended. 

K-20-5069 
T. D, 4818 

TRZASURV DEPARTMENT) 
QFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washt'ngton) D. C. 
To Collectors of Internal Revenue and Other8 Concerned: 

The Act of Congress approved March 4, 1981 (Public, No. 867— 
Seventy-first Congress — H. R. 16886)) in so far as the same relates 
to the internal revenue tax on oleomargarine, reads as follows: 

An Act to amend the Act entitled "An Act defining butter, also 
imposing a tax upon and regulating the manufacture, sale, importa- 
tion, and exportation of oleomargarine, " approved August 2, 1886, 
as amended, and for other purposes. 

Ite it enacted by the Senate and IIottse of Representatit)es of the United 
States of America in Congress assembled, , That the second paragraph of section 
8 of the Act entitled "An Act defining butter, also imposing a tax upon and 
regulating the manufacture, sale, importation, and exportation of oleomarga- 
rine, " approved August 2, 1886, as amended (U. S. C. , Title 26, section 207), is 
amended to read as follows; 

"And any person that sells, vends, or furnishes oleomargarine for the use 
and consumption of others, except to his own family table without compensa- 
tion, who shall add to or mix with such oleomargarine any substance which 
causes such oleomargarine to be yellow in color, determined as provided in 
subsection (b) of section 8, shall also be held to be a manufacturer of oleo- 
margarine within the meaning of this Act and subject to the provisions 
thereof. " 

SEO. 2. Section 8 of such Act of August 2, 1886, as amended (U. S. C. , Title 
26, section 546), is amended to read as follows: 

"SEc. 8. (a) Upon oleomargarine which shall be manufactured and sold, 
or removed for consumption or usc, there shall be assessed and collected a tax 
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at the rate oi' one-fourth of 1 cent per pound, to be paid by the manufacturer 
thereof; except that such tax shall be at the rate of 10 cents per pound in the 
case of oleomargarine which is yellow in color. 

"(b) For the purposes of subsection (a) and of section 3, oleomargarine 
shall be held to be yeilow in color when it has a tint or shade containing more 
than 1. 6 degrees of yellow, or of yellow and red collectively, but with an excess 
of yellow over red, measured in the terms of the Lovibond tintometer scale or 
its equivalent. Such measurements shall be made under regulations prescribed 
by the Commissioner of Internal Revenue, with the approval of the Secretary 
of the Treasury; and such regulations shall provide that the measurements 
shall be applied in such manner and under such conditions as will, in the 
opinion of the Commissioner, insure as nearly as practicable that the result of 
the measurement will show the color of the oleomargarine under the conditions 
under which it is customarily offered for sale to the consumer. 

"(c) The tax levied by this section shall be represented by coupon stamps; 
and the provisions of existing laws governing the engraving, issue, sale, account- 
ability, effacement, and destruction of stamps relating to tobacco and snuff, as 
far as applicable, are hereby made to apply to stamps provided for by this 
section. " 

Szo. 8. * 
Szo. 4. This Act shall take effect upon the expiration of 90 days after the 

date of its enactment 
Approved March 4, 198L 

In accordance with the terms of that law, Re~lations No. 9 (re- 
vised August, 19o5) are hereby amended as indicated hereinafter. 

Section 20 is amended to read as follows: 
Szc. 20. ZaÃes of tax. — The following table shows the annual rates of special 

ts. xes imposed upon persons engaging in the several businesses coming within 
the scope of these regulations: 
Manufacturers of oleomargarine $600 
Wholesale dealers in oleomargarine taxed at 10 cents per pound 480 
Wholesale dealers in oleomargarine taxed at ~g cent per pound 200 
Retail dealers in oleomargarine taxed at 10 cents per pound 48 
Retail dealers in oleomargarine taxed at ~/@ cent per pound 6 
Manufacturers of adulterated butter 600 
Wholesale dealers in adulterated butter 480 
Retail dealers in adulterated butter 48 
Manufacturers of process or renovated butter 50 

Section 29 is amended to read as follows: 
Szo. 29. Definition. — (a) A manufacturer of oleomargarine is one who manu- 

factures oleomargarine for sale, or one who adds to or mixes with oleomar- 
garine any substance which caresses such oleomargs. rine to be yellow in color 
determined as provided in section 8 of the Act of A. ugust 2, 1886, amended, as 
amended by section 2 of the Act of March 4, 1981, and sells, vends, or furnishes 
the same for the use and consumption of others, except to his own family table 
without compensation. 

(b) A private individual may color oleomargarine taxed at the rate of one- 
fourth of 1 cent per pound ivithout liability as a manufacturer if the oleo- 
margarine is furnished to his own family table without compensation. Those 
who may be served at such family table include only father, mother, children, 
servants, and guests who are entertained without charge, and those for whose 
support the law ordinarily requires the head of a family to provide. 

(c) Any institution under the complete control of a State or a political sub- 
division thereof may color oleomargarine for use of. inmates and employees 
without incurring liability to the manufacturer's special tax or to stamp tax. 
In all cases it must be clear that the institution is under the complete control 
nf a State or a political subdivision thereof since institutions under private 
control are not exempt. 

(d) Liability as a manufacturer of oleomargarine and to stamp tax on the 
quantity of oleomargarine colored will be incuncd by— 

(1) A dea!er in oleomargarine who adds to or mixes with the oleomar arinc 
any substance which causes such oleomargarine to be vellow in color determinecl 
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as provided in section 8 of the Act of August 2, 1886, amended, as amended by 

section 2 of the Act of March 4, 1981, regardless of whether the coloring is done 

at the request of a customer either beiore or after sale and with or without 

profit. (T. D. 1517. ) 
(2) A person who colors oleomargarine for demonstration purposes and 

furnishes it for the use and consumption of others, gratuitously or otherwise, at 
each place where the oleomargarine is colored. If oleomargarine colored. for 
demonstration purposes is not furnished for the use or consumption of others 

liability as manufacturer is not incurred. No liability is incurred by a demon- 

strator who gives away samples of oleomargarine yellovv in color, provided it 
has been properly tax-paid. 

(8) The proprietor of a hotel, restaurant, boarding house, or similar estab- 

lishment who shall add to or mix with oleomargarine any substance which 

causes such oleomargarine to be yellow in color determined as provided in 

section 8 of the Act of August 2, 1886, amended, as amended by section 2 of the 

Act of March 4, 1981, and serves the same to paying guests. 
(4) A charitable or semicharitable institution, coloring oleomargarine for 

use of inmates, or employees receiving food as a part of their compensation. 

(See subsection (c). ) 
Subsection (b) (9) of section M is amended to read as follows: 

(b) (2) Separate records must be l-ept in respect to oleomargarine taxed at 
the rate of 10 cents per pound and oleomargarine taxed at the rate of one-fourth 

of 1 cent per pound. 

Subsections (a) and (d) of section 87 are amended to read as 

follows: 
SEc. 87. Returns. — (a) Each manufacturer of oleomargarine must furnish to 

the collector of his district, not later than the 15th day of each month, an ac- 

curate return, under oath, on Forms 216 and 216a, of the kinds and quantity 
of each kind of material used by him in the manufacture of oleoniargarine, 
the quantity of oleoinargarine produced, of all oleomargarine disposed of, of 
all oleomargarine returned, and the values of all stamps purchased and used by 

him during the preceding month. Transactions in oleomargarine taxed at the 
rate of one-fourth of 1 cent per pound. must be reported in one return and those 
covering oleomargarine taxed at the rate of 10 cents per pound in another. 
No collector will accept a return which covers both classes of oleomar arine. 
Such returns shall be prepared in duplicate and should be typewritten, the 
original being forwarded to the collector and the duplicate or carbon copy being 

retained by the inanuiacturer at the factory for a period of two years, subject 
io inspection of any internal revenue oificer or agent. A return on Form 216 
and 216a. for each class of oleomargarine is required to be made for each month 
from dale of opening inventory to date of final inventory. The final return 
should be marked "final. " 

(d) The summaries on page 1 of the return should be completed by reporting 
the actual balances on hand at the beginning and at the close of the month 
for which the return is to be rendered, and they should be balanced. The sev- 

eral pages of each return shall be arranged in order, numbered consecutively, 
and securely fastened together by means of the punched holes provided for that 
purpose. Each return must be signed and sworn to as provided in section 56. 
A manufacturer who produces only oleomargarine taxable at the rate of one- 

fourth oi 1 cent per pound will be required to amend the jurat on his return to 
include a statement to that effect in order to be excused from mal-ing a return 
covering the product taxed at the rate of 10 cents per pound. 

Section 49 is amended to read as follows: 
SEc. 42. Rates of steep tez on oleomargarine. — The tax upon oleomargarine 

when it has a tint or shade containing more than 1. 6 degrees of yellow, or 
of yellow and red collectively, but with an excess of yellow over red, measured 
in the terms of the Lovibond tintometer scale or its equivalent, is 10 cents' per 
pound, and the tax upon oleomargarine having a tint or shade containing less 
than 1. 6 degrees of yellow, or yellow and red collectively, but with an excess 
of yellow over red, measured in the terms of the Lovibond tintometer scale 

or its equivalent, is p~ cent per pound. Any fractional part of a pound in 
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a package is taxable as a pound. The tax on oleon&argarine accrues upon 
removal from the factory or place where it is made, or upon sale prior to such 
removal, and is to be paid by the manufacturer thereof by the affixing of stamps 
before removal. Oleomargarine may be removed from the place of manufacture 
without the payment of tax for export (section 96) or for use of the TTnited 
States upon compliance with the provisions of revised Regulations I3 and 34, 
respectively. 

Section 43 is amended to read as follows: 
SEc. 43. 3fethod to t&e used in dete&mining the deg&ee of color in oleomor- 

garine. — The sample of oleomargarine to be tested should be spread to a smooth 
surface in a glazed porcelain tray having an inside depth of 4 of an inch. 
Irregularities on the surface of the oleomargarine should be avoided because 
they cause the formation of dark shadows. Excessive working of the product 
should also be avoided because any melted fat on the surface will increase 
the tint of the oleomargarine. The temperature at which the test is made 
depends to some extent upon the composition of the oleomargarine but it (tem- 
perature) should be high enough to permit the spreading of the oleomargarine 
in the tray and low enough to prevent melting on the surface. A temperature 
of 60' F. has been found satisfactory. 

The tray containing the oleomargarine should be placed on a sheet of white 
filter paper just below the cell end of a monocular tilting type Lovibond 
tintometer. Fine precipitated calcium sulphate worked to a smooth surface 
should be put in a similar tray alongside the tray containing the oleomargarine. 
By tilting the rear of the instrument to an approximate angle of 30 the light 
from both trays is reflected through the instrument. Standard color glass 
slides should be placed in slots provided for this purpose until the tint of the 
calcium sulphate appears to be the same as the tint or shade of the oleomarga- 
rine. The numerical color value of the glass slides used is the tint or shade 
of the oleomargarine. 

The cell end of the tintometer is placed in an 18-inch cubical skeleton frame 
constructed from ~/~-inch square wooden material, five sides being covered with 
sheets of white filter paper, the sixth side being left open for the tinto&neter. 
Light from a north window is preferable in tal-ing readings. The use of filtered 
light through this device makes the color more distinct and also cuts off the 
possibility of shadows from the outside. 

The adaptability of the eye to perceive variations in color varies considerably 
with time of observation. It is imperative, therefore, to limit the observation 
to a fixed time, for which five seconds will be found convenient. 

The procelain trays used in this test must be of the type generally used 
with the Lovibond tintometer for matching colors of powders. 

Section 71 is amended to read as follows: 
SEa. 71. Registry and payment of speotal taa. — Every wholesale dealer in 

oleomargarine must make return on Form 11, pay special tax, and otherwise 
comply with the provisions relative thereto in sections 12 to 28. One who has 
paid special tax at the rate of $480 per annum may sell oleomargarine taxed 
either at the rate of 10 cents per pound or at one-fourth of 1 cent per pourd, 
or he may sell oleomargarine taxed at both rates. The payment 1&y a wholes' !. e 
dealer in oleomargarine of special tax at the minimum rate of $200 per anne u 
permits him to sell only oleomargarine taxed at the rate of one-fourth of 1 ce . t 
per pound. If one who has paid special tax to sell oleomargarine taxed at tb-. . 
rate of one-fourth of 1 cent per pound later mal-es return and pays special tax 
covering the same period to deal in the product taxed at the rate of 10 cents p;. r 
pound, he may submit through the collector for his district the st;unp fi; 
secured by him, with claim on Form 843 for its redemption. 

Subsection (f) of section 72 is amended to read as follows: 
(f ) Storing olcomo&rga ri &! c. — hlanufacturers of, and wholesale dealers in, 

oleomargarine may store tax-paid pacl-. ages of such product at places other tl;&:. 
those named in their sl&ecial-tax slumps and, may make deliveries from suc. '& 

pl:&ces of storage &vithout incurring additional special tax liability, provided th;;t 
sah s of oleomargarine so stored arc absolutely completed by the manufacturers 
or wholesale dealers at their registered places oi business by constructive de~ 
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livery there prior to actual removal of the goods from the place of storage for 
delivery to purchasers. Receipt of an order at the place of business of a manu- 

facturer or dealer and the sending of such order to the storage house for deliv- 

ery is not a sale of the goods at said place of business. A manufacturer or 
dealer must not merely receive the order at his place of business, but he must 
make out there and deliver to the customer ordering, or send to him direct a 
bill of sale in each instance transferring to him the ownership of the goods 

before there is an actual delivery from the place of storage. Manufacturers of, 
and wholesale dealers in, oleomargarine will not be permitted to store packages 
of oleomargarine taxed at the rate of 10 cents per pound on the premises of a 
dealer who has not paid special tax to sell the product taxed at the rate of 
10 cents per pound. 

Subsection 8 of section 74 is amended to read as follows: 

8. Separate records must be kept in respect to colored and uncolored oleo- 

margarine. 

The Qrst paragraph of' section 75 is amended. to read. as follows: 

SEo. 75. Returns. — Every wholesale dealer in oleomargarine must furnish to 
the collector of his district, not later than the 15th day of each month, an 
accurate return, under oath, on Forms 217 and 217a of all oleomargarine re- 
ceived and disposed of by him during the preceding month. Transactions in 
oleomargarine taxed at the rate of one-fourth of 1 cent per pound must be 
reported in one return, and those covering oleomargarine taxed at the rate of 
10 cents per pound in another return in which the letters "un" in the word 
"Uncolo'red" shall be stricken out wherever they appear therein. No collector 
will accept a return which covers both classes of oleomargarine. 

Section 77 is amended to read as follows: 
Szo. 77, Registry and paymeut of special taa. — Every retail dealer in oleo- 

margarine must make return on Form 11 and pay special tax and otherwise 
comply with the provisions relative thereto in sections 12 to 28. One who has 
paid special tax at the rate of $48 per annum may sell oleomargarine taxed 
either at the rate of 10 cents per pound or at one-fourth of 1 cent per pound, 
or he may sell oleomargarine taxed at both rates. The payment by a retail 
dealer in oleomargarine of special tax at the minimum rate of $6 per annum 

permits him to sell only oleomargarine taxed at the rate of one-fourth of 1 cent 
per pound. If one who has paid special tax to sell oleomargarine taxed at the 
rate of one-fourth of 1 cent per pound later makes return and pays special tax 
covering the same period to deal in the product taxed at the rate of 10 cents 
per pound, he may submit through the collecto'r for his district the stamp erst 
secured by him, with claim on Form 843 for its redemption. 

Section 89 is amended to read. as follows: 
SEo. 82. Packages Mnthout stamps or marks to be seized, for forfeiture. — All 

packages of oleomargarine subject to tax found without stamps or marks pro- 
vided by law and these regulations are liable to seizure for forfeiture; likewise 
any yellow oleomargarine within the meaning of that term as provided in sec- 
tion 8 of the Act of August 2, 1886, amended, as amended by sectio'n 2 of the 
Act of March 4, 1981, found on the market in packages bearing tax-paid stamps 
at the rate of one-fourth of 1 cent per pound. 

The provisions of this Treasury decision will take e8ect June 8, 
1981, and all rulings in so far as they may be inconsistent therewith 
are hereby revoked as of that date. 

DAvID BURNET) 
Commissioner of Internal Revenue. 

Approved. May 7, 1981. 
A. W. MEzz. oN, 

Secretary of the Treasury. 
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X-12-4991 
H. R. 16886. PUBLIC NO. 867, SEVENTY-FIRST CONGRESS 

An Act to amend the Act entitled "An Act defining butter, also 
imposing a tax upon and regulating the manufacture, sale, im- 
portation, and exportation of oleomargarine, " approved August 2, 
1886, as amended, and for other purposes. 

Be it ewaoteg by the 8enate and' House oj' Zepresentet&res 0/ the 
United 8tates of America im, Congress assembled, That the second 
paragraph of section 8 of the Act entitled "An Act defining butter, 
also imposing a tax upon and. regulating the manufacture, sale, im- 
portation, and exportation of oleomargarine, " approved August 2, 
1886, as amended (U. S. C. , title 26, section 207), is amended to 
read as follows: 

And any person that sells, vends, or furnishes oleomargarine for the use 
and consumption of others, except to his own family table without compen- 
sation, who shall add to or mix with such oleomargarine any' substance which 
causes such oleomargarine to be yellow in color, determined. as provided in 
subsection (b) of section 8, shall also be held to be a manufacturer of oleo- 
margarine within the meaning of this Act and subject to the provisions 
thereof. 

Szo. 2. Section 8 of such Act of August 2, 1886, as amended 
(U. S. C. , title 26, section 546), is amended. to read as follows: 

Sac. 8. (a) Upon oleomargarine which shall be manufactured and sold, or 
removed for consumption or use, there shall be assessed and collected a tax at 
the rate of one-fourth of 1 cent per pound, to be paid by the manufacturer 
thereof; except that such tax shall be at the rate of 10 cents per pound in 
the ease of oleomargarine which is yenow in color, 

(b) For the purposes of subsection (a) and of section 8, oleomargarine 
shall be held to be vellow in color when it has a tint or shade containing 
more than 1. 6 degrees of yellow, or of yellow and red collectively, but 
with an excess of yellow over red, measured in the terms of the Lovibond 
tintometer scale or its eguivalent. Such measurements shall be made under 
regulations prescribed by the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, and such regulations shall provide 
that the measurements shall be applied in such manner and under such con- 
ditions as will, in the opinion of the Commissioner, insure as nearly as prac- 
ticable that the result of the measurement will show the color of the oleo- 
margarine under the conditions under which it is customarily offered for sale 
to the consumer. 

(c) The tax levied by this section shall be represented by coupon stamps; 
and the provisions of existing laws governing the engraving, issue, sale, 
accountability, ei'facement, and destruction of stamps relating to tobacco 
and snuff, as far as applicable, are hereby made to apply to stamps provided 
for by this section. 

Szc. 3. That section 15 of the Agricultural Marketing Act, ap- 
proved June 15, 1929, is amended by adding at the end thereof a 
new subdivision to read as follows: 

(g) As used in this Act, the term "agricultural commodity" includes, in 
addition to other agricultural commodities, crude gum (oleoresin) from a 
living tree, and the following products as processed by the ori~al producer 
of the crude gum (oleoresin) from which derived: Gum spirits of turpentine 
and gum rosin, as dedned in the Naval Stores Act, approved March 8, 1926. 

Sza. 4. This Act shall take e6'ect upon the expiration of 90 days 
after the date of its enactment except section 3, which shall take 
e8cct upon the approval of this Act. 

Approved March 4, 1%1. 
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Sohedale of oleomargarine f)rodt(oed andi materials tksed during the 
November, 1980, as oomparedl toith November, 1989, 

month of 

November, November, 
1930. 1929. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Egg yolk 
Leoithin 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Soya bean oil 

Pounds. 
1 28, 673, 932 

102, 606 
16, 795, 774 

559 
1, 975, 191 

16, 309 

79 
1, 367 

8, 104, 310 
3, 535 

1, 030, 189 
2, 698, 764 

486, 457 
86, 163 
52, 288 

492, 052 
2, 353, 601 

13, 748 
9, 226 

314, 210 

pounds. 
31, 708, 818 

266, 018 
16, 167, 551 

2, 667& 009 

1, 605 
510 

9, 015, 677 
5, 505 

1, 687, 733 
4, 034, 519 

547, 571 
84, 973 

116, 096 
504, 317 

2, 581, 919 

9, 978 
3, 976 

Total 

Total production of colored oleomargarine 

34, 536, 428 37, 694, 957 

k 959, 204 1, 728, 074 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Lecithin 
Milk 
Neutrallard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Soya bean oil 

6, 407 
315, 697 

1, 121 
115, 592 

70 
15 

299, 554 
106, 463 
248, 494 

9, 085 
1, 945 

14, 119 
13, 077 
84, 950 

2 
97 

947 

3, 122 
635, 552 

L 975 
185, 210 

470, 126 
176, 162 
373, 375 

8, 914 
6, 628 

29, 788 
37, 413 

135, 209 

213 

Total 1, 217, 635 2, 063, 687 

k Of the amount produced, 12, 856 pounds were reworked. 
k Of the amount produced, 1, 536 pounds were reworked. 
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X — 6 — 49M 
MS. 111 

Bcheflttle of oleomargarine prortacefl anrt materials treed rlttring the month of 
December, 19SO, ae comparert eotttt December, 1929. 

December, 
Jvo&& 

December, 
1929. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Corn oil 
Cottonseed oiL 
Derivative of glycerine 
Edible tallow 
Egg yolk 
Lecithin M' 
Mustard oil 
Neutral lsrd- 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Soya bean oil 

Total 

Pou rois. 
r 28, 066, 303 

121, 590 
16, 205, 762 

280 
2, 049& 296 

16, 791 

1, 339 
7& 877, 117 

1, 099 
960, 147 

2, 804, 669 
464, 144 
96, 015 

204, 858 
497, 981 

2& 325 I 243 
10, 500 
8, 425 

299, 044 

33, 944, 300 
( 

Pounds. 
31, 226, 440 

379, 269 
17, 342, 324 

3, 326, 213 

1, 470 
100 

8, 709, 481 
5, 110 

1, 879, 076 
3& 531, 307 

454, 127 
80, 510 
99, 623 

476, 677 
2, 690, 568 

19, 863 
7, 169 

39, 002, 887 

Total production of colored oleomargarine z 902, 489 1, 656, 465 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Lecithin 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 

, Palm oil ' 
Peanut oil 
Salt 
Soda (benzoate ofl 
Soya bean oiL 

Total 

1, 570 
285, 213 

1, 401 
128, 789 

57 
5 

280, 487 
104, 563 
236, 092 
10, 907 

3, 365 
11, 700 
11, 866 
84, 684 

97 
595 

1, 161, 391 

3. 209 
574, 662 

2, 083 
184, 736 

459, 506 
186, 222 
398, 939 

10, 316 
5, 150 

35. 325 
28, 049 

135, 161 
155 

2, 023& 513 

r Of the amount produced, 16, 577 pounds were reworl-ed. 
r Of the amount produced, 2, 004 pounds were reworked. 

72109' — S1 — 38 
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X-10-4970 
MS. 119 

Schedule of oleomargarine produced and materials used during the month of January, 
1981, as compared tcith January, 1980. 

January, 
1931. 

January, 
1930. 

Total production of uncolored oleomargarine 
Pounds. 

s 25, 143, 892 
Posada. 
31, 021, 542 

Ingredient schedule for uncolo 
Butter 
Cocoanut oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Lecithin 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Soya bean oil 

red oleomargarine: 
86, 7is 

14, 672, 976 
1, 806, 751 

13, 578 

1, 403 
7, 296, 776 

26, 669 
692, 337 

2, 040, 351 
425, 572 

60, 509 
6GG, 448 

444, 772 
2, 040, 016 

16, G74 
8, 083 

196, 964 

232, 634 
17, 904, 930 

2, 466, 805 

1, 705 

8, 6(9, 966 
6, 438 

1, 641, 831 
8, 211, 016 

499, 792 
70, 485 
45, 199 

970 
487, 922 

2, 595, 626 

10, 129 
2, 385 

Total 

Total production of colored oleomargarine 

30, 429, 997 37, 7S1 833 

s 596, 247 
~ 

1, 518, 491 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 

450 
200, 443 

599 
68, 005 

45 
167, 331 

55, 836 
123, 710 

8, 22G 
1, 010 

17, 800 
9, 818 

48, 594 
74 

351 

2, 945 
584, 662 

1, 734 
162, 6?6 

430, 894 
164, 239 
328, 474 

8, 360 
5, 230 

41, 472 
28, 574 

123, 989 
173 

Total 697, 286 1, S83, 422 

t Of the amount produced, 39, 954 pounds were reworked. 
s Of the amount produced, 3, 184 pounds were reworked. 



505 [Mise. 

X-15-5090 
MS. 113 

Hehedule of oleozoargarime produced artd materials used durzrtg the 
February, 1M1, as compared eAth, February, 1980. 

mortth of 

February, 
1931. 

February, 
1930. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncol 
Butter 
Cocoanut oil 
Cora oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Lecithin 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Boys bean oil 

ored oleomargarine: 

Total 

Total production of colored oleomargarine 

Total 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine. 
Milk 
Neutral lard 
Oleo oil 
Oleo steer inc. 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 

Pounds. 
& 19, 802, 694 

78, 214 
11, 317& 625 

160 
1, 410, 843 

15, 070 

1, 069 
5, 667, 445 

1, 750 
468, 067 

1, 584, 755 
432, 075 

47, 247 
600, 190 
361, 355 

1, 624, 962 
3, 650 
5, 885 

186, 979 

23, 807, 341 

z 532, 261 

1, 321 
174, 786 

510 
54, 214 ' 

27 
146, 321 
37, 630 

127, 045 
3, 725 
2, 025 

16, 985 
7, '323 

43, 842 
41 
88 

615, 883 

Pounds. 
27, 014, 733 

214, 539 
13, 837, 727 

2, 192, 785 

923 

7, 325, 465 
4, 957 

1, 498, 494 
4, 488, 338 

510, 296 
60, 826 
25, 134 

441, 537 
2, 212, 720 

871 
7, 631 
1, 367 

32, 823, 610 

1, 387, 660 

3, 039 
518, 462 

1, 734 
158, 622 

388, 306 
144, 690 
304, 109 

9, 626 
8, 470 

50, 607 
23, 649 

113, 753 
134 

1& 725, 201 

1 Of the amount produced, 28, 672 pounds were reworked. 
'Of the amount produced, 2, 1S7 pounds were reworked. 
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X-19-5059 
MS. 114 

Schedule of oleomargarine produced and materials used during the month of 3Iarch, 
19tfI& as compared toith March, 1980. 

March, 1931. March, 1930. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
I. ecithin 
Letisene concentrate 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Palm-kernel oil 
Peanut oil 
SaiC 
Sesame oil 
Soda (benzoate of) 
Soya bean oil 

Pounds. 
1 20, 507, 176 

56, 157 
11, 886, 757 
1, 526, 810 

15, 447 

934 

5, 756, 693 
2, 790 

530, 240 
1, 658, 172 

427& 295 
60, 052 

497, 994 

371& 287 
1, 669, 947 

4, 725 
5, 533 

165, 529 

Pounds. 
24, 685, 505 

168, 353 
13, 674, 453 
2, 418, 256 

9, 660 
2, 025 

42 
7 

6, 726, 768 
6, 140 

1, 250, 776 
2, 619, 456 

509, 911 
69, 294 
41& 467 

1, 674 
344, 294 

2, 032, 837 

7, 602 
14, 323 

Total 

Total production of colored oleomargarine 

24, 636, 362 29, 897, 338 

s 647, 312 1, 337, 399 

Ingredient schedule for colored oleomargarine: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Milk 
Mustard oil 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Palm oil 
Peanut oil 
S alt 
Soda (benzoate of) 
Soya bean oil 

816 
199, 358 

817 
93, 930 

21 
169, 824 

51, 895 
130, 475 

9, 555 
5, 458 

29, 530 
6, 866 

59, 800 
42 

193 

1, 570 
489, 403 

1, 656 
148, 618 

32 
376, 491 

380 
133& 135 
324, 184 

8, 989 
7, 285 
8, 817 

19, 011 
107, 436 

136 

Total 758, 590 1, 627, 143 

r Of the amount produced, 21, 007 pounds were reworked. 
s Of the amount produced, 2, 270 pounds were reworked. 
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MS. 115 

Bchedtrie of oleomargarine prodfrced and materiafs trsed during the 
April, 1981, as compared ecifh April, 1M(). 

month of 

April, 1931. April, 1930. 

Total production of uncolored oleomargarine 

Ingredient schedule for uncolored oleomargarine: 
Butter 
Cocoanut oil 
Cottonseed oil 
Derivative of glycerine 
Edible tallow 
Lecithin 
Letisene concentrate 
Milk 
Mustard oil 
Neutrallard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Sesame oil 
Soda (benzoate of) 
Soya bean oil 

Pounds. 
I 19, 088, 903 

52, 782 
11, 171, 269 
1, 364, 576 

15, 218 

6?8 

5, 234, 714 
2, 06? 

S04, 333 
1, 515, 691 

395, 231 
51, 231 

3P&, 695 
342, 547 

1, 509, 187 
1, 650 
5, 336 

49, 661 

Pounds. . 
27, 280, 341 

141, 376 
14, 923, 303 
2, 311, 597 

20, 080 
1, 320 ' 

77 
133 

7, 497, 919 
2, 705 

1, 309, 358 
8, 131, 203 

449, 007 
184, 099 

29, 643 
412, 933 

2, 321, 477 

7, 159 
184, 185 

Total 

Total production of colored oleomargarine 

22, 844, 866 32, 927, 579 

r 529, 106 
~ 

1, 346, 617 

Ingredient schedule for colored oleomsrgsrino: 
Butter 
Cocoanut oil 
Color 
Cottonseed oil 
Derivative of glycerine 
Milk 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 

332 
157, 503 

778 
82, 331 

18 
152, 583 

55, 231 
113, 282 

9 79' 
5, 300 

25, 388 
5, 204 

47, 527 
18 
25 

2, 389 
455, 458 

1, 570 
171, 677 

20 
404, 670 
150, 926 
352, 478 

9, 541 
6, 102 

18, 558 
17, 633 

112, 022 
133 

Total 

' Of the amount produced, 16, 112 pounds were reworked. 
r Of the amount produced, 1, 247 pounds were reworked. 

655, 315 
~ 

1, ?03, 177 
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MISCELLANEOUS. 

X-6-4981 
RULES OF PRACTICE BEFORE THE UNITED STATES BOARD OF 

TAX APPEALS. REVISED TO FEBRUARY 1, 1931. 

[These rules are promulgated pursuant to authority of section 907(a) of the Revenue 
Act of 1924, as amended by section 601 of the Revenue Act of 1928, which provides in 
part that "The proceedings of the Board and its divisions shall be conducted in accord- 
ance with such rules of practice and procedure (other than rules of evidence) as the 
Board may prescribe and in accordance with the rules of evidence applicable in courts of 
equity of the District of Columbia, "] 

RIIIz 1. BusINKss HouRs. 

The ofiice of the Board at Washington, D. C. , will be open each business day 
from 9 o' clock a. m. to 4. 90 o' clock p. m. 

RISHI, E 2. ADMIssIoN To PRACIIIGE. 

A register will be maintained by the Board in which will be entered the 
names of all persons entitled to practice before the Board. Corporations and 
firms will not be admitted or recognized. 

The following classes of persons whom the Board finds, upon consideration 
of their applications, to be citizens of the United States, of good moral character 
and to possess the requisite qualifications to represent others may be admitted 
to practice before the Board: 

(a) Attorneys at law who are admitted to practice before the Supreme Court 
of the United States or the highest court of any State or Territory or the 
District of Columbia. 

(b) Certified public accountants duly qualified under the law of any State 
or Territory or the District of Columbia. 

An application under oath for admission to practice shall be addressed to the 
United States Board of Tax Appeals, Washington, D. C. , and must state the 
name, residence address, and oflice address of the applicant, the applicant's 
connection as a Inember or associate of any firm of attorneys or accountants, 
the names of any professional societies of which applicant is a member, and the 
time aud place of his admission to the bar, or qualificatio as a certified public 
accountant. The application of an attorney at law shall also state whether the 
applicant has ever been suspended or disbarred from practice as an attorney in 
any court or before any department or agency of the United States. The appli- 
cation of a certified public accountant shall also state whether applicant has 
been suspended or expelled from any professional society or society of certified 
public accountants, whether his right to practice as a certified public accountant 
has ever been suspended or revoked in any jurisdiction and whether applicant 
has ever been suspended or disbarred from practice before any department or 
agency of the United States. Such application shall be accompanied by a cer- 
tlficate of the clerk of the court in which the applicant is admitted to practice 
to the effect that he has been so admitted and is in good standing; or a certifi- 
cate by the proper State, Territorial, or District authority to the effect that 
the applicant is a certified public accountant in good standing, duly qualified and 
entitled to practice in such State or Territory or the District of Columbia. 
Each applicant shall take an oath in the form prescribed by the Board. 

The Board may, in its discretion, deny admission, suspend, or disbar any 
person who, it finds, does not possess the requisite qualifications to represent 
others, or is lacking in character, integrity, or proper professional conduct. 
An attorney or certified public accountant who has been admitted to practice 
may be disbarred only after he is afforded an opportunity to be heard. 

The Board shall have the right at any time to require a statement, under 
oath, of the terms and circumstances of any contract of employment of an 
attorney or certified public accountant with the taxpayer he represents. 

Any individual taxpayer or member of a taxpayer partnership may appear 
for himself or such partnership upon adequate identification to the Board. 
A taxpayer corporation may be represented by a bona fide oificer of the 
corporation upon permission granted, in its discretion, by the Board or the 
division sitting, 
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Forms for use in making application for admission to practice will be 
furnished upon request. 

RI&LI» 4. FOEM ANO STYLE OF PAPERS. 

All papers filed with the Board shall be either printed or typewritten, and 
if typewritten shall be on one side of plain white paper only, which shall 
be not more than 8I&2 inches wide and 11 inches long, weighing not less than 
16 pounds to the ream, folio base 17 by 22 inches, and fastened on the left 
side. Copies shall be legible, but may be on any weight paper. If printed, 
they shall be in 10 or 12 point type, on good unglazed paper, 5v/s inches wide 
by 9 inches long, with inside margin not less than 1 inch wide, and with 
double-leaded text and single-leaded quotations. Citations shall be in italics. 

Except when otherwise provided in these rules, an original and four con- 
formed copies of all papers shall be filed. Wherever any paper is filed in 
more than one proceeding (as a motion to consolidate proceedings or in pro- 
ceedings already consolidated) one additional copy shall be filed for each 
additional proceeding. 

RULE 5. INITIATION OF A PaocKE&MNG — PETITICN. 

A proceeding shall be initiated by filing with the Board a petition, as pro- 
vided in rules 6, 7, and 8. It shall contain: 

(a) A caption in the following form: 

UNITED STATES BOARD OI&' TAX APPEALS. 

, Petitioner, 

Con»rn&tssioner of Internal Revenue, Respondont. 

Docket No. 

PETITION. 

(I&) Proper allegations showing jurisdiction in the Board. 
(c) A statement of the amount of the deficiency [or liability as the case 

may be], cletermined by the Commissioner, the nature of the tax, the period 
for which determined, and the amount thereof (as nearly as may be computed) 
in controversy. 

(d) Clear and concise assignments of error alleged to have been committed 
by the Commissioner. Such assignments of error shall be numbered. 

(e) Clear and concise numbered statements of the facts upon which the 
petitioner relies as sustaining the assignments of error; except those assign- 
ments of error in respect of which the burden of proof is by statute placed 
upon the Commissioner. (See sections 601, 602 of the Revenue Act of 1928. ) 

(f) A prayer, setting forth relief sought by the petitioner. 
(y) A verification by petitioner; provided that where the petitioner is a 

nonresident alien or is sojourning outside the United States the petition may 
be verified by a duly appointed attorney in fact, who shall attach to the peti- 
tion a copy of the power of attorney under which he acts and who shall state 
in his verification that he acts pursuant to such power, that such power has 
not b««n revoked, that petitioner is absent from the United States, and the 
grounds of his knowledge of the facts alleged in the petition. As used herein 
the term "United States" includes only the States and the District of 
Columbia. 

A copy of the notice of deficiency [or liability, as the ease may be], with 
accompanying statements, if any, so far as material to the issues set out in 
the assignments of error, shall be appended to the petition. 

The petition shall be complete in itself so as fully to inform the Board of the 
issues to be presented. It shall be signed by the petitioner or his counsel, 
except that in the case of estates, trusts, or other fiduciaries, it shall be signed 
by a majority of the fiduciaries but may be verified by one of them. The 
name and mailing address of the petitioner or of counsel shall be typed or 
printed immediately following the signature. 

The signature of counsel and the verification of the petitioner to the p«tition 
shall be considered the certificate of each that there is good rouncl for the 

'Amended Juno 0, 1031. Sec on page 5"'. 
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petition, that the proceeding has not been instituted merely for delay, and is 
not frivolous. 

(See Form No. 2. ) 
RULE 6. DESIGNETIQN oF P~TIKs. 

The proceeding shall be brought by and in the name of the person against 
whom the deficiency [or liability, as the case may be] is asserted by the Com- 
missioner, or a fiduciary legally entitled to institute a proceeding on behalf of 
such person. (Section 281, Revenue Act of 1926. ) If an individual, the full 
given name and surname shall be set forth in the caption. If a married woman, 
her given name shall be used. If a fiduciary, both the names of the fiduciary and 
of the estate, trust, or other person for whom he acts shall be used. In the 
event of a variance between the name set forth in the notice of deficiency or 
liability and the correct name, a statement of the reasons tor such variance. 
shall be set forth in the petition. 

The proper caption shall be placed on all papers filed. 

RULE 7. FILING oF PETITIGN. 

An original and four clear copies of the petition, either printed or typewritten 
as provided in rule 4, shall be filed with the Board at Washington, D. C. The 
copies of the petition shall be conformed to the original by the petitioner. 

Failure to file a sufficient number of copies, as provided in this rule, or to 
conform to the requirements of rule 5 or of rule 8, shall be ground for dismissal 
of the proceeding. 

RULE 8. FEE Fox FILING PEIITICN. 

A fee of $10, which should accompany the petition, is hereby' imposed for the 
filing of any petition. 

RUIx ll. DOCKET, 

Upon receipt of the petition the proceeding vill be docketed and assigned a 
number aud the parties notified thereof. This number shall be placed by the 
parties on all papers thereafter filed in the proceeding. 

RULE 12. SERvIGE 0N THE CGMMIssioNKG. 

Upon filing of a petition and the copies, as prescribed in rule 7, the Board 
will serve a copy upon the Commissioner. 

The Commissioner shall not be required to answer any petition unless and 
until he has been served with a copy thereof as herein provided. 

Service of a copy of the petition on the Commissioner, or a person designated 
by him, shall suffice in lieu of process. 

RUIx 14. ANswza. * 

After service upon him of a copy of the petition, the Commissioner shall 
have 60 days within which to file an answer or 45 days within which to move 
in respect of the petition. The answer shall be so drawn as fully and completely 
to advise the petitioner aud the Board of the nature of the defense. It shall 
contain a specific admission or denial of each material allegation of fact con- 
tained in the petition and a statement of any facts upon which the Commissioner 
relies for defense or for afiirmative relief or to sustain any issue raised in 
the petition in respect of which issue the burden of proof is, by statute, placed 
upon the Commissioner. Each paragraph contained in the answer shall be 
numbered to correspond with the paragraphs of the petition. An original and 
four copies of the answer shall be filed, of which the original shall be signed 
by the Commissioner or his counsel and the copies conformed by him. 

Upon the filing of the answer the Board will serve one copy thereof on the 
petitioner or his counsel of record by registered mail. 

RUIx 15. REPLT. 

If the answer of the Commissioner sets forth facts upon which he relies 
for aflirmative relief, or contains a statement of the facts upon which he relies 

' See on page 521, order temporarily suspending rule 14. 
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to sustain an issue m respect of which the burden of proof is placed upon him 
by statute, the petitioner shall, within 45 days after a copy of such answer is 
mailed to him or his counsel of record by registered mail, file a replv which shall 
contain a specific admission or denial of each material allegation of fact 
contained in the answer and shall set forth any facts upon v-hich he relies 
for defense. Each paragraph contained in the reply shall be numbered to 
correspond with the paragraphs of the answer. An original and four copies 
of the reply shall be filed, of which the original shall be signed by the petitioner 
or his counsel and the copies conformed by him. Upon filing the reply and 
the copies, the Board will serve a copy upon the Commissioner. 

No reply will be required in respect of an answer filed before February 1, 1981. 

Rurz 16. SzavLcz ox CouxszL. 

Service of any pleading, o'rder, or notice upon any counsel of record;hall 
be deemed service thereof upon the party. 

RCLz 17. 3 OMi'Dza oz Is scz. 

A proceeding shall be deemed at issue upon the filing of the answer unless 
a reply is required under rule 15, in which eve~t the proceeding shall be 
deemed at issue upon the filing of the reply. 

REIN 18. Axtzxnzn Axn SuppLzMzxT~ P~Ixos. 
The petitioner may, as of course, amend his petition at anv time before 

answer is filed. After answer is filed, a petitiou may be amended only by 
consent of the Corumissioner or on leave of the Board. 

Upon motion made, the Board may, in its discretion, at any time before 
the conclusion of the hearing, permit a partv to a proceeding to amend the 
pleadings to conform to the proof. All motions to amend, made prior to the 
hearing, must be accompanied by the proposed amendments or amended plead- 
in . . When motions to amend are granted at the heari~g, the amendment or 
amended p&eading shall be filed at the hearing or with the clerk within;uch 
time as may be fixed. 

Rzsz 19. P~nzxos — GzxzaaL. 

A further and better statement of the nature of the claim or defense, or 
of any matter stated in any pleading, mav be ordered in any proceedin . 

Fach and every material allegation of fact set out in the petition aud not 
denied in the answer, or set out in the answer and not denied in the reply, 
where a reply is required by these rules, shall be deemed to be admitted. If 
no reply is required by these rules, each aud every material allegation of fact 
set out in the answer shall be deemed to be denied. 

Any new or affirmative matter contained in the reply shall be deemed to 
be denied. 

RVLE 20. ExTExsIoxs oF TIME. 

Continuances, extensions of time (except for the filing of the petition), and 
adjournments mav be ordered by the Board on its own motion or mav be 
granted by it in its tliscretion on motion of either partv filed in writing and 
shou ing good and suffictent cause therefor. 

RuI. z "4. C~z. zxn~as, 

(a) Geaernl calendar. — All proceedings will as of course be placed upon the 
general calendar when at issue. 

(b) Ci&'cuit calendar. — A proceeding which is at issue nray. in the di. cretion 
of the Board and upon timely motion, be placed upon the circuit calendar for 
hearing outside p& ashiugton. 

(c) Dog calendar. — The clerl- will, from time to time as directed bv the 
chairman, prepare a day calendar of the proceedin s to be heard in % ashington 
and elsewhere. 

(d) Ress&. &-c cnlcndnr. — A proceeding which is at issue may be placed on 
the rc:erve calendar for good cause shown. as, for example, to a~sit the 
decision of the Supreme Court in a case pending. 



RULE 25. NOTICE OF HEARING. 

When a proceeding has been placed upon the day calendar the clerk will, 
not less than 15 days in advance, notify the parties of the place where and 
the date when it will be called up on the day calendar. 

RUI. E 26. HEARING FEES. 

A hearing fee of $10 is hereby imposed on every proceeding pending before 
the Board at the time of the enactment of the Revenue Act of 1926 which has 
not been heard on the merits before such enactment. Such fee shall be paid 
on demand and before the hearing of any such proceeding. Failure to pay 
such fee shall be sutlicient ground for the dismissal of the proceeding. 

RUI. E 27. CAIL OF CALENDAR AND ASSIGNMENT FOR HEARING. 

The day calendar of proceedings to be heard at Washington will be called 
at 9. 80 a. m. The day calendar of proceedings to be heard elsewhere will be 
called at the time indicated in the notice of hearing. Proceedings will be 
assigned therefrom for hearing in due course. 

RULE 29. SUBMISSION WITHOUT PERSONAL APPEARANCE. 

A proceeding in which issue has been joined, in which no issue of fact is 
raised, or in which evidence of contested facts has been submitted other than 
by oral hearing before the Board, or one in which there is a contested motion 
not predicated on an issue of fact, and both parties are not present in person 
or by counsel at the time of hearing, will be regarded as submitted on the 
part of the absent party or parties. Briefs may be filed in lieu of personal 
appearance, but the Board may, in its discretion, require appearance for 
argument. 

Testimony taken by deposition will not be considered until oiTered and 
received in evidence. 

Where there is a joinder of issue on questions of fact, the provisions of this 
rule relative to submission without argument shall not relieve the party upon 
whom rests the burden of proof from adducing at the hearing proper evidence 
in support of the issues. Statements in the petition, ea parte affidavits, and 
briefs do not constitute evidence, Failure to adduce evidence in support of 
the material facts alleged in the petition and denied by the Commissioner in 
his answer will be ground for dismissal. 

RULE 80. BURDEN OF PRooF. 

The burden of proof shall be upon the petitioner, except as otherwise provided 
by statute and except that in respect of any new matter pleaded in his answer, 
it shall be upon the respondent. 

RULE 81. DIsMISSAI, 

A proceeding may be dismissed for cause upon motion of either party or upon 
the Board's motion. 

RULE 82. MOTIONs. 

Motions must be timely and, except during trial, must be in writing, and an 
original and four copies filed. One copy will be served upon the adverse party. 
Motions will be acted upon as justice may require and may, in the discretion 
of the Board, be placed upon the day calendar for argument. 

The filing of a motion shall not constitute cause for postponement of a hearing 
from the date set. 

RULE 85. BRIEFs. 

Briefs may be tiled within the time axed by the division before which the 
hearing is had. If the briefs are typewritten, an original and 4 copies shall be 
iiled; if printed, 20 copies. 

Briefs shall contain, in the order here stated: 
(G) A statement of the nature of the tax and how the proceeding comes 

before the Board. 
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(~) A concise statement of the facts, which should contain references to the 
pages of the transcript or to the exhibits relied upon in support thereof. 

(o) A concise statement of the points upon which the petitioner relies. 
(d, ) The argument. 
Every brief of more than 20 pages shall contain on its front flyleaves a table 

of contents with page references, supplemented by a list of all cases referred to, 
alphabetically arranged, together with references to pages where the cases 
are cited. 

RULE 88. 8UBBTITUTIQN oz WITHDSAWAL oF CGUNsEL — NCTIcE CF AFPEAEANcz. 

Counsel of record shall promptly notify the Board of his withdrawal as coun- 
sel for the petitioner in any proceeding pending. Where the petition is not sub- 
scribed by counsel, or counsel has withdrawn, counsel subsequently appearing 
for the petitioner shall immediately file a notice of appearance, which shall 
include statements of his admission to practice before the Board and of the 
mailing address of such counsel. 

Notice of a change in the mailing address of counsel or petitioner shall be 
promptly filed with the Board in each pending pro'ceeding affected thereby. 

RULE 87. 8UssTITUTIoN 0F PARTIEs. 

In the event of the death of a petitioner or for other cause, the Board may 
order the substitution of the proper parties. In event of mistake in the name or 
title of a proper party the Board may order substitution of the proper name 
or title in any proceeding before the Board. 

Motions for substitutions should be accompanied by a proper certificate of 
the court or ofilcial having custody of the record showing the interest of the 
party substituted. In the event of a change of name of a corporation or other 
party petitioner, a mol. ion to amend the pleadings to show such change should 
be filed, accompanied by a certified copy of the certificate, decree, or other docu- 
ment, eftecting such change, certified by the ofiicial having custody of such 
document, 

RULE 88. 8TIFULATIONS. 

The parties may, by stipulation in writing filed with the Boa. rd or presented 
at the hearing, agree upon any facts involved in the proceeding. 

RUI. E 89. EvinzNcz. 

The rules of evidence applicable in courts of equity of the District of Colum- 
bia shall govern the admission or exclusion of evidence before the Board or 
any of its divisions. 

RULE 40. TEANscRIFTs oF PaoczEDINGs. 

Hearings before the Board or its divisions shall be stenographically reported 
and a transcript thereof shall be made if, in the opinion of the Board or of 
the division holding the hearing, a permanent record of the hearing is deemed 
necessary. Transcripts shall be supplied to the parties and to the public by 
the oflicial reporter at such rates as may be fixed by contract between the 
Board and the reporter. 

RULE 48. DocUMENTARY EvIDENcz. 

(a) When books, records, papers, or documents have been received in evi- 
dence, a, copy thereof or of so much thereof as may be material or relevant may, 
in the discretion of the division holdin the hearing, be substituted therefor. 

(b) After the decision of the Board in any proceeding has become final the 
Board may, upon miaiou of either party, permit the withdrawal by the party 
entitled thereto of originals of books, documents, and records, and of models, 
diagrains, and other exhibits, introduced in evidence before the Board or any 
division; or the Board may, on its own motion, make such other disposition 
thereof as it deems advisable. 
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Runs 44. Svsemms. 

(a) JI'ohio (asuedi. — No subpoena will be issued at the instance of either party 
except upon written application timely made. 

(b) AppHcaNoN for. — The application shall state the name and address of 
each witness required, the time and place at which and the person before whom 
he is to appear, and whether he may designate some one to appear in his place. 
An original and tw'o conformed copies shall be filed. (See Form No. 3. ) 

(o) Eor pro(trot(on of rboomrwnts. — If evidence other than oral testimony is 
required, such as documents or written data, the application shall set forth the 
specific matter to be produced and sutficient facts to indicate that such matter 
is reasonably necessary to establish the cause of action or defense of the 
applicant. 

(d) 8eretoe sad proof. — The Board will not serve subpu. nas, but will leave 
service to be procured by the party making the application. Service may be 
made by any citizen of the United States over the age of 21 years and competent 
to be a witness, and not a party to or in any way interested in the proceeding. 
Proof of service may be made by aimavit, 

Rur. E 45. DEposrTror s. 

Depositions may be taken in accordance with the following rules: 
(e) Appltoatton to take. — When either party proposes to take a deposition, 

a verified application, with two conformed copies, shall be filed with the Board 
setting forth the following: 

(1) The name and post-ofiice address of the witness whose deposition is 
proposed to be taken. 

(2) The subject matter or matters concerning which the witness is to testify, 
together with a statement of the reasons vrhy it is desired to take the 
depositions and why the witness should not be required to appear personally 
and testify at the hearing. 

(8) The time and place of taking the deposition and the name, post-ofiice 
address, and official designation of an individual competent to administer oaths 
under the Revenue Act of 1926 before whom it is proposed that the deposition 
shall be taken. (See Form No. 5. ) 

(b) Order for. — Upon receipt of such application, the Board will serve a copy 
thereof on the opposite party, allow a reasonable time for objection thereto, 
and will, in its discretion, make an order, copy of which will be mailed or 
delivered to the parties or their counsel, wherein the Board will name the 
witness whose deposition is to be taken and specify the time when, the place 
where, and the ofiicer before whom the witness is to testify, but such time and 
place and the ofiicer before whom the deposition is to be taken, so specified in 
the Board's order, may or may not be the same as those named in the application 
to the Board. 

(c) Ittf stipmlatioe. — At any time after issue is joined the parties or their 
counsel may, by stipulation duly signed and filed, take depositions. In such 
cases the stipulation shall state the name and address of each witness, the time 
when and the place where such deposition will be taken, and the name, address, 
and official title of the ofiicer before whom it is proposed to take the deposition. 
In such eases no order to take such deposition will be issued, but such deposition 
shall be taken and returned by the officer in accordance with the rules of the 
Board. 

(d) Manner of taking. — Each question propounded to the witness must be 
recorded and his answers must be taken down in his own words. 

Objections to questions or answers shall be explicitly but brieiiy and con- 
cisely stated, but no comment, explanation, or argument of any kind shall be 
recorded; neither shall there be recorded any comment, explanation, or argu- 
ment by examining counsel. Any matter reported in violation of this rule may 
be sufficient cause for the suppression of the deposition. 

Rvzz 46. Gmzxnr. PaovrsroNs xs To DErosrTrorrs. 

(a) Other roltne~ses to be ezcllded. — At the request of either party a person 
whom either expects or intends to call as witness in the same case or in any 
kindred case shall be excluded from the room where the testimony of a witness 
is being taken. If such person remains in the room or within hearing of the 
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examination after such request has been made, he shall not thereafter be 
admitted to testify in the ease or any kindred case except by the consent of the 
party ivho requested his exclusion. 

(b) Oath. — Witnesses must be sworn or afiirmed before any questions are put 
to tliem. 

(c) Depositions to be signed. — The testimony of the witness when transcribed 
shall be read over to or by him and be signed by him. 

(d) What return must 8hoio. — In his return the officer must show that the 
witness was properly sworn or aflirmed and that the questions and answers 
were taken down in his presence. (See Porm No. 6. ) 

(e) 8heet8 to be attached, . — The oificer must so fasten the sheets of the 
deposition that they can not be tampered with. He must spare no pains to 
return to the Board the exact evidence he has taken. All exhibits must be 
carefully marked so as to be capable of identification and when practicable 
must be attached to the deposition. 

(f) Caption, . — The ofiicer must state in the caption of the deposition the 
cause in which it was taken, the place and date of taking, the name of the 
witness, the party by whom called, and the names of parties and counsel 
present, and in the body of the deposition must show by whom the witness was 
examined and cross-examined. 

(g) Qualification of officer. — In no case shall a deposition be taken before 
any person who has any ofilce connection or business employment with the 
taxpayer or his counsel except by consent of parties and when no other ofiicer 
is available, and in his certificate to such deposition such otficer shall so certify, 

(h) Return, of. — The otficer must inclose the original depositions and exhibits, 
together with two copies of the depositions, in a sealed packet, with postage or 
charges prepaid, and direct and mail or express the same to the United States 
Board of Tax Appeals, Washington, D. C. In each case the original of the 
depositions must be directed and mailed or expressed to the Board. The 
oilicer may, upon written request, deliver a copy of the depositions to either 
or to both of the parties, or to their representatives, in lieu of sending such 
copies to the Board as above provided. If one or both of the required copies 
are delivered by the oflicer taking the depositions, he shall attach to his return 
the written request of the party or parties, or of their counsel to whom such 
copy or copies were delivered, and shall state in his certificate of return the 
fact of delivery by him of such copy or copies. If copies of the depositions 
are delivered by the oificer taking the same, no service of copies of such deposi- 
tions upon the party or his counsel of record will be made bv the Board. 

(i) Irimvitatiori ori time for application to take. — Applications to take deposi- 
tions must be filed at least 80 days prior to the date set for the hearing of the 
proceeding, and such depositions must be completed and filed with the Board 
at least 10 days prior to the hearing: Provided, Such applications will not be 
regarded as sufficient ground for the granting of a continuance from the date 
or place of the hearing theretofore set, unless the proceeding shall have been 
at issue less than 60 days and the motion for continuance shall have been filed 
not less than 20 days prior to said date of hearing: Provided. further, That under 
special circumstances, and for good cause shown, the Board may otherwise 
order. 

(I) The deposition of any witness shall not constitute a part of the record 
until received in evidence at a hearing of the proceeding. 

RUI E 47. DEPosITIoNs ON WRITTEN INTERRoe&ToRIEs. 

Depositions may be taken in the discretion of the Board on written inter- 
rogatories in substantially the sanie manner as provided in rules 46 and 46 
for depositions on oral examinations. The interrogatories must be filed with 
the application in triplicate and a copy thereof will be served upon, or mailed 
to, the opposite party by the Board. Within 10 days after such notice such 
opposite partv may file ivith the Board his objections, if any, to such inter- 
rogatories, together with any cross-interrogatories he desires to propose. If 
hc file cross-interrogatories, they shall be filed with the Board in triplicate 
and one copy thereof will be forivarded to the opposite party, or his counsel, 
who shall within 10 days thereafter file his objections, if any, to such cross- 
interrogatories. No objections to the interrogatories or cross-interrogatories 
will be considered at the hearing unless taken before the order for the taking 
of the deposition issues. 
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When a deposition is taken upon written interrogatories and cross-interroga- 
tories neither the counsel for'the taxpayer nor for the Commissioner, nor any 
person other than the witness, a stenographic reporter, and the ofiicer taking 
the deposition shall be present at the examination of the witness, which fact 
shall be certified by the ofiicer taking the deposition, who shall in such 
case propound the interrogatories and cross-interrogatories to the witness in 
their order and reduce the testimony to writing in the witness's own words. 

Depositions obtained in foreign countries must be taken on written inter- 
rogatories. 

RULE 50. SzrrmMENT. 

When the Board determines the issues in any proceeding and withholds 
decisions of the deficiency or overpayment for later computation, the parties 
shall, if they are in agreement as to the amount of the deficiency or over- 
payment, in accordance with the report of the Board, file with the Board 
an original and two copies of a computation showing the amount for entry 
of decision forthwith. If the parties are not in agreement as to the amount 
to be entered in the decision, either of them may file with the Board a com- 
putation of the deficiency or overpayment believed by him to be in accordance 
with the report of the Board. The clerk will serve a copy thereof upon 
the opposite party and will thereupon place the matter upon the day' calendar 
for hearing in due course and give the usual notice. If the opposite party 
fails to file objection, accompanied by an alternative computation, within five 
days prior to the date of such hearing, or any continuance thereof, the 
deficiency or overpayment shown in the computation already submitted shall 
be taken to be correct and decision thereon will be. entered. If the parties 
submit difterent computations and amounts, they will be afforded an oppor- 
tunity to be heard thereon on the date fixed, and the Board will determine the 
correct deficiency or overpayment and enter decision. 

Any hearing under this rule will be confined strictly to the consideration of 
the correct computation of the deficiency or overpayment resultin from the 
report already made, and no argument wiH be heard upon or consideration 
given to the issues or matters already disposed of by such report or of any 
new issues. This rule is not to be regarded as affording an opportunity for 
rehearing or reconsideration, 

RULE 51. CosTs — PREP~TIDN 0F REcoan oN RzvIEw. 

It shall be the duty of the clerk, immediately after the contents of a record 
on review have been settled or agreed to, to notify the petitioner of the costs 
sud charges for the preparation, comparison, and certification of said records; 
such charges to be determined in accordance with the provisions of an Act 
of Congress entitled "An Act to provide fees to be charged by clerks of the 
district courts of the United States, " approved k'ebruary 11, 1925 (48 Stat. , 857- 
858) . 

No transcript will be certified and transmitted to the appellate court until 
the cost and charges therefor have been paid to the Board. 

A petitioner for review who requests the clerk to certify but not to pre- 
pare documents for transmission to a Circuit Court of Appeals or the Court 
of Appeals of the District of Columbia shall furnish the clerk with the copy of 
the documents to be certified. 

RULE 52. CosTs PRINTING oF REcoRD ON RENEW. 

In each proceeding for review of a decision of the Board by the United 
States Circuit Court of Appeals for the Second Circuit when review is sought 
by the Commissioner of Internal Revenue, the clerk of the Board shall, im- 
mediately after the contents of the record on review, as required by rule 85 
of the court, have been settled or agreed upon, make available to the Commis- 
sioner, or his counsel, the record of the Board in the proceeding. The Com- 
missioner shall cause the record to be printed. Sixteen copies of the printed 
record shall be delivered to the clerk of this Board for certification and filing 
with the clerk of the circuit court of appeals. The clerk of the Board shall 
serve five copies of the printed record upon counsel for the taxpayer by regis. 
tered mail. 
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RULE 60. FEES AND MILEAGE. 

The following is from the Revenue Act of 1926: 
SEU 909. (a) Any witness summoned or whose deposition is taken under 

section 908 shall receive the same fees and mileage as witnesses in courts of 
the United States. Such fees and mileage and the expenses of taking any such 
deposition shall be paid as follows: 

"(1) In the case of witnesses for the Commissioner, such payments shall 
be made by the secretary out of any moneys appropriated for the collection 
of internal-revenue taxes, and may be made in advance. "(2) In the ease of any other witnesses, such payments shall be niade, 
subject to 'rules prescribed by the Board, by the party at whose instance the 
witness appears or the deposition is taken. 

"(b) This section shall take effect as of June 2, 1924, in the ease of fees, 
mileage, or expenses accrued prior to, but remaining unpaid, at the tinge of, 
the enactment of the Revenue Act of 1928. " 

No witness, other than one for the Commissioner, shall be required to testify 
in any proceeding before this Board until he shall have been tendered the 
fees and mileage to which he is entitled in accordance with the above provi- 
sion of laiv. 

RULE 61. CoMPUTATIoN oP TIME — SUNDAYs AND HDLIDAYs. 

When the time prescribed by these rules for doing any act expires on a 
Sunday or a legal holiday in the District of Columbia, such time shall extend 
to and include the next succeeding day that is not a Sunday or such a legal 
holiday: Prooided, , That when the time for performing any act is prescribed 
by statute nothing in these rules shall be deemed to be a limitation or exten- 
sion of the statutory time fixed. 

The following-nariied days are legal holidays within the District of Columbia: 
New Year's Day, January 1 (section 993, Revised Statutes, relating to D. C. ). Washington's Birthday, February 22 (Act of January 81, 1879). 
Ii&auguration Day, every fourth year (Act of tune 18, 1888). 
Decoration Day, May 80 (Act of August l, 1888). 
Fourth of July (section 998, Revised Statutes, relating to D. C. ). 
Labor Day, first M&&nday in September (Act of June 28, 1894). 
Thanksgiving Day, day proclaimed by President (section 998, Revised 

Statutes, relating to D. C. ). 
Ci&ristmas Day, December 25 (section 998, Re 'ised Statutes, relating to 

D. C. ). 
When legal holidays fall on Sunday the next day shall be a holiday (Act 

of December 20, 1881). 

RULE 62. SPEOIAL AssEssilENT, 

(a) If some of the issues raised by the petition involve section 827 or sec- 
tion 828 of the revenue Act of 1918 or of 1921 [or section 210 of the Revenue 
Act of 1917, as the case may be], and some do not involve such sections, the 
hearing may, in the discretion of the Board, on motion, be limited in the first 
instance to trial of the issues which do not involve sucli sections. 

(b) A hearing may, in the discretion of the Board, on nn&tion, be had, 
limited to the trial of the issue whether the petitioner is entitled to have its 
tax determined as provided in section 828 [or section 210, as the case may be]. 

(o) If the Board decides that the petitioner is entitled to have its tax 
determined a. s provided in section 828 [or section 210, as the case may be], 
the respondent shall within 60 days after such decision file with the Board an 
original and two copies of a proposed redetermination showing the method 
of the computation. If, within 20 days after service by the Board upon the 
petitioner of a copy of such proposed redetermination, the parties are unable 
to agree upon the amount of tax, either party may move, or the Board may 
upon its own motion order, that the case be placed upon the day calendar 
for further hearing, at which either party may submit proof of the correct 
amount of tax and deficiency or overpayment, 

(d) If from the pleadings or otherwise it appears of record before the 
l'»ard that the parties agree that petitioner is mititled to have its tax. de- 
termined as pravlded in section 828 [or section 210, as the case may be], 
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and the only issue is as to the correct amount of the tax so determined, the 
case will be placed upon the day calendar in due course for hearing, at which 
either party may submit proof of the correct amount of the tax and deficiency 
or overpayment. 

RVZE 70. EFFECTIVE DATE. 

These rules shall become effective February 1, 1981, Superseding prior 
editions and amendments. 

APPENDIX. 

FORMS. 

These forms are subject to amendment as circumstances may render 
necesss. rv. 

No. 2. Petition. 
No. 8. Application for subpoena. 
No. 5. Application for order to take depositions. 
No. 6. Certificate on return depositions. 
(NOTE. — Read rule 4 of the rules of practice of the Board and carefully 

observe the requirements thereof as to form, size, and style of papers. ) 

No. 2. — PETITION. 

(Bee rules 4, 5, 6, 7, and 8. ) 

UNITED STATEs BQARD oF TAx APPEALs. 

, Petitioner, 

Cotnrnissioner of Internal Revenue, Respondent. 
Docket No. 

PETITION; 

The above-named petitioner hereby petitions for a redetermination of the 
deficiency set forth by the Commissioner of Internal Revenue in his notice of 
deficiency (Bureau symbols) dated 19, and as a 
basis of his proceeding alleges as tollows: 

1. The petitioner is (set forth whether individual, corporation, fiduciary, etc. , 
as provided in rule 6) with principal oifice (or residence) at 

(Street. ) 

(city. ) (State. ) 
2. The notice of deficiency (a copy of which is attached and marked Exhibit 

A) was mailed to the petitioner on, 19 
8. The taxes in controversy are (income, profits, estate, or gift) taxes for the 

(calendar or fiscal year) year 19 and for dollars (state as 
exactly as possible the amount in dispute). 

4. The determination of tax set forth in the said notice of deficiency is based 
upon the fo'lowing errors: (Enumerate specifically the assignments of error in 
a concise manner and avoid pleading facts which properly belong in the suc- 
ceeding paragraph. ) 

5. The facts upon which the petitioner relies as the basis of this proceeding 
are as follows: (Here set forth allegations of the facts relied upon — but not the 
evidence — in orderly and logical sequence, with subparagraphs lettered, so as 
fully to inform the Board of the issues to be presented and to enable the Com- 
missioner to admit or deny each specific allegation). 

Wherefore, the petitioner prays that this Board may hear the proceeding and 
(here state the relief desired). 

Counsel for Petitioner. 

(Post-o(nee address. ) 



STATE 0F 
') ss: Count of tt f 

, being duly sworn, savs that he is the peti- 
tioner (if a corporation, or tiduciary, state title or oflice or trust of person veri- 
fying and that he is duly authorized to verify the foregoing petition) above 
named; that he has read the foregoing petition, or had the same read to him, 
and is familiar with the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon information and belief, and 
those facts he believes to be true. 

Subscribed and sworn to before me this day of 
19 

No. 3. — APPLICATION FOR SUBP(RNA. 

, Petitioner, 

Commissioner of Internal Revenue, Respondent. 

Docket No 

To the United States Board of Tax Appeatst 
Application is hereby made for the issuance of a subp(ena for the attendance 

before 
(The United States Board oi Tax Appeals, or the name and olheial title of the 

person authorized to take depositions. ) 
at on 
at o' clock m. of the following persons whose oral testimony 
is desired on behalf of the in the above- 

(Petitioner or respondent. ) 
entitled proceeding: 

NAalE. 

Dated, 198 

(Signed) 

(Address) 
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No. 5. — APPLICATION FOR ORDER TO TAKE DEPOSITIONS. 

(See rules 45, 46, and 47. ) 
UNITED STATEs BQARD oF TAx APPEB. LS. 

, Petitioner, 
V. Docket No. 

Comi'ssioner of Internal Revenue, Respondent. 
APPLIOATION FOR ORDER TO TAKE DEPOSITIONS. 

To the United States Board of Taa Appealsf 
1. Application is hereby made by the above-named 

(Petitioner or respondent. ) 
for an order to take the deposition of the following-named person 

(a) 
(b) 
(e) 

NAME OF WITNESS. POST-OFFICE ADDRESS. 

( d) 
2. It is desired to take the depositions of the persons above named and each 

of them for the following reasons: 
(a) will testify to the following material 

matters: 

(Set forth briefly the matter upon which said witness will be called to testify. ) 

(b) will testify to the following material 
matters: 

(c) 
matters: 

will testify to the following material 

(d) 
matters: 

will testify to the following material 

8. The reasons why desires to take the 
(Petitioner or respondent. ) 

testimony of the above-named persons rather than have them appear personally 
and testify before the Board are as follows: (State specificall reasons for each 
witness for whom subpcena is required. ) 

4. It is desired to take the testimony of 
(Names of witnesses. ) 

on the day of, 19, at the hour of o' clock m. 
(A date sufficiently in advance of the day set for hearing of the proceedings to enable the 

deposition to be completed and filed with the Board at least 10 days prior to the hearing. ) 
before in the city of 

(State name and title of oificial. ) 
State of at room 

(Give number of room, street number, and 

name of building. ) 
or. That 1s a 

(Name of ofiicial before whom depositions are to be taken. ) 
, who has no office connection or business employ- 

(Give otficial title. ) 
ment with the petitioner or his counsel. Dated, 19 

Counsel for Petitioner 
STATE OF 

County of 
being duly sworn says that the foregoing 

(Petitioner or counsel. ) 
application for order to take depositions is made in good faith and for the rea- 
sons therein stated and that the same is not made for purposes of delay. 

Subscribed and sworn to before me this day of 
19 
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No. 6. — CERTIFICATE ON RETURN. 

, the person named in the foregoing order to 
take depositions, hereby certify: 

1. I proceeded, on the — day of, A. D. 19, at the 
office of, in the city of, State of 

, at o' clock, m. , under the said order and in 
the presence of and 
the counsel of the respective parties, to take the following depositions, viz: 

, a witness produced on behalf of 
the 

(Petitioner or respondent. ) 
a witness produced on behalf of 

the 
(Petitioner or respondent. ) 

a witness produced on behalf of 
the 

(Petitioner or respondent. ) 
That said witness were examined under oath at such times and places 

as conditions of adjournment retluired, and that the testimony of said witness 
(or their answers to the interrogatories filed) was taken stenographically and 
reduced to typewriting by me or under my direction. 

2. I further certify that after the said testimony of said witness was re- 
duced to writing the transcript of the testimony was read and signed by said 
witness in my presence, and that acknowledged before 

(Each of them or he. ) 
me that said testimony was in all respects truly and correctly transcribed. 

8. I further certify that, after the signing of the deposition in my presence, 
no alterations or changes were made therein. 

4. I have no office connection or business employment with the petitioner 
or his attorney except that of, objection to which was 

(State connection. ) 
waived by both parties to the proceeding. 

[SEAL. ] 
(Signature of person taking deposition. ) 

(Oincial title. ) 

NoTR — This form when properly executed should be attached to and bound with the 
transcript preceding the first page thereof. It should then be inclosed in a sealed envelope 
and addressed to United States Board of Tax Appeals, Washington, D. C. 

X-17-5040 
Order suspending rule 14. 

UNITED STATES BOARD OF YAX APPEALS( 
W'aghing'ton, D. C. , Apn7 10, 1981. 

The General Counsel, Bureau of Internal Revenue, under date 
of. April 9, 1981, filed with the Board his motion to suspend rule 14, 
stating as the reason therefor that a temporary serious emergency 
exists by reason of the fact that the unusually large number of 
petitions filed between March 1 and May 81, 1981, makes it exceed- 
ingly difficul for the respondent to file the required pleadings within 
the time prescribed by rule 14 of the Board's rules of practice. 
After full consideration thereof, it appears to the Board that a 
temporary emergency exists, and it is 

Ordered: That rule 14 be and it hereby is temporarily suspended 
because of the emergency in respect of proceedings instituted by 
petitions filed with the Board between M;lrch 1, 1981, and May 81, 
1981, both inclusive, and that in respect of sucli proceedings the 
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Commissioner shall answer or otherwise move within six months 
after service upon him of a copy of the petition. 

By order of the Board. 
LOGAN MQRRIs& CAQ2'7 rRlzrt 

X-95-5116 

UNITED STATES BOARD OF TAX APPEALS& 
It[taskt'rtgton, June 9, 1981. 

The Board announces the promulgation of amended. rule 5 (see 
February, 1981, edition of the Rules of Practice [see on page 508]), 
as follows, effective from and after to-day: 

RULE 5. INITIATIoN oF A PaooEEDING — PETITIoN. 

A proceeding shall be initiated by filing with the Board a petition, as pro- 
vided in rules 6, 7, and 8. The petition shall be complete in itself so as fully to 
inform the Board of the issues to be presented. It shall contain: 

(a) A caption in the following form: 

UNITED STATES BOARD OF TAX APPEALS. 

, Petitioner, 
V. Docket No. 

Comnnissioner of Internal Revenue, Respondent. 

pETITIoN. 

(b) Proper allegations showing jurisdiction in the Board. 
(c) A statement of the amount of the deficienc [or liability as the case 

may be], determined by the Commissioner, the nature of the tax, the period 
for which determined, and the amount thereof (as nearly as may be computed) 
in controversy. 

(d) Clear and concise assignments of error alleged to have been committed 
by the Commissioner. Such assignments of error shall be numbered. 

(e) Clear and concise numbered statements of the facts upon which the 
petitioner relies as sustaining the assignments of error; except those assign- 
ments of error in respect of which the burden of proof is by statute placed upon 
the Commissioner. (See sections 601, 602, of the Revenue Aet of 1928. ) 

(f) A prayer, setting forth relief sought by the petitioner. 
(g) The signature of the petitioner or that of his counsel. The signature of 

eounscl shall be in individual and not in firm name. The name and mailing 
address of the petitioner or of counsel shall be typed or printed immediately 
following the signature. 

verification by the petitioner; provided that where the petitioner is 
sojourning outside the United States or is a nonresident alien, the petition 
may be verified by a duly appointed attorney in fact, who shall attach to the 
petition a copy of the power of attorney under which he acts and who shall 
state in his verificatio that he acts pursuant to such power, that such power 
has not been revoked, that petitioner is absent from the United States, and the 
grounds of his knowledge of the facts alleged in the petition. As used herein 
the term " United States " includes only the States and the District of 
Columbia. 

In the ease of estates, trusts, or other fiduciarie, the petition may be signed 
by counsel OI by one or more of the fiduciaries and shall be verified by one or 
more of the fiduciaries. A. majority of the fiduciaries shall either sign or 
verify the petition. 

The signature and the verification to the petition shall be considered the 
eertifieate of those performing these acts that there is good ground for the 
petition, that the proceeding has not been instituted merely for delay, and 
is not frivolous. 

A copy of the notice of deficieney [or liability, as the case may be], with 
accompanying statements, if any, so far as material to the issues set out in the 
assignments of error, shall be appended to the petition. 

(See Form No. 2. ) 
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A. vailabilitv of legal or equitable interest in property held by ALien 
Property Custodian for payment of income taz. (See G. C. AI. 
9064, page 314. ) 

X-20-506? 
I. T. 25&4 

Public Resolution Xo. 74, Seventy-first Congress (S. J. Res. 168), 
approved ~lay 19, 1930, is applicable only to those cases in which 
taxes have been illegally paid by or on behalf of a duly enrolled 
Indian allottee. 

Advice is requested. relative to refund claims filed. on behalf of A. 
for the years 1917 to 1920, inclusive. which claims were rejected in 
view of the fact that they had been filed subsequent to the ezpiration 
of the statutory period of limitation for filing claims and subsequent 
to the death of A. 

There has been submitted to this office a copy of Public Resolution 
Xo. 74, Seventy-first Congress (S. J. Res. 168). approved 3[ay 19, 
1980, and the request is made that the above-mentioned claims be 
reopened and considered in connection with the resolution. 

Public Resolution Xo. 74 provides as follows: 
Resolved by the Senate and House of Representatives of the Z nited, States 

of America in, Congress Assembled, , That any person duly enrolled as a member 
of an Indian tribe who received in pursuance of a tribal treaty or agreemeut 
with the l. nited States an allotment of land which by the terms of said treaty 
or agreemeut was exempted from taxation, and from which land the restric- 
tions have been removed, and who was required or permitted contrary to such 
stipulation to pay anv illegal or unauthorized Federal tax on the rent=, royalties, 
or other gains arising from such tax-exempt lands during the period of such 
exemption and who would be entitled under the law and rulings of the Treasury 
Department in similar Indian cases to a refund of the taxes so illegally or er- 
roneously collected but for the fact that he failed to file a claim for such refund 
within the time prescribed by law, shall be allowed one year after the approval 
of this act within which to file such claim, and if otherwise entitled thereto he 
mav recover such ille al taxes in the same manner and to the same extent as 
if such claims for refund had been theretofore duly filed as required by law. 
it not being the policy of the Government to invoke or plead a statute of limi- 
tations to escape the obli ations of agreements solemnly entered into with it= 
Indian wards: Provided, honvever, That in the case of the death of any such 
person any such illegal taxes paid by him or on his account mav in like manner 
be claimed and recovered by the person or persons who would have received 
such money had it constituted a part of his estate at the time of his death. 

After careful consideration this once has concluded that the reso- 
lution above quoted is applicable only to those cases in which tazes 
have been illegally paid by, or on behalf of a duly enrolled Indian a]- 
lottee. In the instant case the duly enrolled allottee B died in 1915, 
and the tazes in question are those paid on behalf of B's son, A, dur- 
ing his minority, who, it appears was not an enrolled member of an 
Indian tribe. Since the resolution specifically refer= to tazes paid by 
or on behalf of a duly enrolled Indian allottee, it is apparent that the 
heirs of A. are not entitled to any relief under such resolution. The 
reopening of the claims filed on behalf of the estate of A. for the 
years 1917 to 1920, inclusive, is accordingly' denied. 
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X-19-4990 

H. R. 9801. PUBLIC, NO. 862, SEVENTY-FIRST CONGRESS. 

An Act to permit the United States to be made a party defendant 
in certain cases. 

Be it enacted by the 8enate and House of Representatives of the 
United 8tates of America in Congress assembled, That, upon the 
conditions herein prescribed for the protection of the United States, 
the consent of the United States be, and it is hereby given, to be 
named a party in any suit which is now pending or which may here- 
after be brought in any United States district court, including those 
for the districts of Alaska, Hawaii, and Porto Rico, and the Supreme 
Court of the District of Columbia, and in any State court having 
jurisdiction of the subject matter, for the foreclosure of a mortgage 
or other lien upon real estate, for the purpose of securing an adjudi- 
cation touching any mortgage or other lien the United States may 
have or claim on the premises involved. 

Sec. 9. Service upon the United States shall be made by serving 
the process of the court with a copy of the bill of complaint upon the 
United States attorney' for the district or division in which the suit 
has been or may be brought and by sending copies of the process and 
bill, by registered mail, to the Attorney General of the United States 
at 6'ashington, D. C. The United States shall have 60 days after 
service as above provided, or such further time as the court may 
allow, within which to appear and answer, plead or demur. 

SEc. 8. Any such suit brought against the United States in any 
State court may be removed by the United States to the United States 
district court for the district in which the suit may be pending. The 
removal shall be efFected in the manner prescribed by section 29 of 
the Judicial Code (title o8, section 79, U. S. C. ): Provided, That the 
petition for removal may be filed at any time before the expiration 
of 80 days after the time herein or by the court allowed to the 
United States to answer, and no removal bond shall be required. 
The court to which the cause is removed may, before judgment, 
remand it to the State court if it shall appear that there is no real 
dispute respecting the rights of the United States, or all the other 
parties shall concede of record the claims of the United States. 

SEo. 4. Except as herein otherwise provided, a judicial sale made 
in pursuance of a judgment in such a suit shall have the same e8ect 
respecting the discharge of the property from liens and encumbrances 
held by the United States as may be provided with respect to such 
matters by the law of the State, Territory, or District in which the 
land is situated, provided that a sale to satisfy a lien inferior to one 
of the United States shall be made subject to and without disturbing 
the lien of the United States, unless the United States, by its attor- 
neys, consents that the property may be sold free of its mortgage or 
lien and the proceeds divided as the parties may be entitled: And 
provid'ed further, That where a sale is made to satisfy a lien prior to 
that of the United States, the United States shall have one year from 
the date of sale within which to redeem. In any case where the debt 
owing the United States is due, the United States may ask, by way of 
afhrmative relief, for the foreclosure of its own lien or mortgage and 
in any case where property is sold to satisfy a first mortgage or first 
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lien held by the United States, the United States may bid at the sale 
such sum not exceeding the amount of its claim with expenses of sale, 
as may be directed by the chief of the department, bureau or other 
agency of the Government which has charge of the administration of 
the laws in respect of which the claim of the United States arises. 

Szo. 5. If any person shall have a lien upon any real or personal 
property, duly filed of record in the jurisdiction in which the prop- 
erty is located, and a junior lien (other than a lien for any tax) in 
favor of the United States attaches to such property, such person 
may make a written request to the ofhcer of the United States 
charged with the administration of the laws in respect of which the 
lien of the United States arises, to have the same extinguished. If 
after appropriate investigation, it appears to such ofFicer that the 
proceeds from the sale of the property would be insufFicient to satisfy, 
in whole or in part, the lien of the United States, or that the claim 
of the United States has been satisfied, or by lapse of time or other 
wise has become unenforceable, such ofhcer shall so report to the 
Comptroller General who thereupon may issue a certificate of release, 
which shall operate to release the property from such lien. 

Szo. 6. No judgment for costs or other money judgment shall be 
rendered against, the United States in any suit or proceeding which 
may be instituted under the provisions of this Act. Nor shall the 
United States be or become liable for the payment of the costs of any 
such suit or proceeding or any part thereof. 

Approved March 4, 1981, 

X-12-4998 

H. R. 10658. PUBLIC, NO. 828, SEVENTY-FIRST CONGRESS. 

An Act to amend section 1 of the Act ot May 12, 1900 (chapter 
898, Thirty-Grst Statutes, page 177), as amended (United States 
Code, section 1174, chapter 21, title 26). 

Be it enacted by the Senate and B'ouse of Representatives of the 
United States of Amerce in Congress assembled, That section 1 of 
the Act entitled "An Act authorizing the Commissioner of Internal 
Revenue to redeem or make allowance for internal-revenue stamps, " 
approved May 12, 1900 (chapter 898, Thirty-first Statutes, page 177), 
as amended (United States Code, section 1174, chapter 21, ti~tle 26), 
be, and the same is hereby, amended by adding at the close thereof 
the following; "And provided further, That internal-revenue stamps 
aSxed to packages of tobacco, snu8, cigars, or cigarettes which, after 
removal from factory or customhouse for consumption or sale, the 
manufacturer or importer withdraws from the market, may, under 
regulations prescribed by the Commissioner of. Internal Revenue 
with the approval of the Secretary of the Treasury, be redeemed if 
issued after December 81, 1981, and if claim for their redemption is 
presented by the manufacturer or importer within three years after 
the year of issue as indicated by the number or symbol printed 
thereon by the Government, irrespective of the date of their purchase. 
Beginning with the year 1988, stamps of any issue shall not be sold 
until those of the previous year's issue have been disposed of or 
later than one year after the year of issue. " 

Approved March 8, 1981. 
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X-28-5095 
G. C. M. 9453 

Public, No. 862, Seventy-first Congress (26 U. S. C. A. , section 
186 [see on page 524]) (except section 5), covers tax liens, as well 
as other liens, held or claimed by the United States on real estate, 
but does not repeal section 8207 of the Revised Statutes, as amend- 
ed. In so far as they overlap, Public, No. 862, creates an additional 
remedy to that provided in section 8207 of the Revised Statutes, as 
amended. 

An opinion is requested relative to what e8ect, if any, Public, No. 
862, has upon section M07 of the Revised Statutes, as amended. by 
section 1127 of the Revenue Act of 1926. 

A. reading of the legislative history of Public, No. 862, leads to 
the conclusion that Congress intended that Act, with the exception 
of section 5 thereof, to cover all liens (whether or not arising out 
of a contract), held or claimed by the United States on premises 
involved in such foreclosure proceedings as are referred to therein. 
The fact that Congress found it necessary to expressly except tax 
liens from the operation of section 5, relating to the release of Gov- 
ernment liens on both realty and personalty, lends further support 
to this conclusion. An attempt to limit the terms of a statute, evi- 
dently intended by Congress to be general in its application, would 
be unwarranted. . It is, accordingly, the opinion of this o(FIce that 
Public, No. 862 (except section 5), covers tax liens, as well as other 
liens, held or claimed by the United States on real estate. 

Section 8207 of. the Revised Statutes deals exclusively with taxes or 
tax liens. Subdivision (a) of said section provides a remedy whereby 
the Commissioner of Internal Revenue can efFect, through proceed- 
ings in a district court of the United States, collection of past due 
taxes out of real estate owned by a delinquent taxpayer or in which 
such taxpayer has any right, title, or interest. Under subdivision (a) 
the action is initiated by the Government, acting through the Com- 
missioner of Internal Revenue. Subdivision (b) provides for the 
initiation of a suit, to which the United States shall be made a party, 
by any person having a lien upon or any interest in real estate, upon 
which the United States has a junior lien for taxes, or by any person 
purchasing the real estate at a sale to satisfy such prior lien or 
interest. 

The procedure prescribed by subdivision (b) of section M07 of 
the Revised Statutes has long been recognized by the Bureau and the 
courts as being the proper procedure for the removal from real 
estate of junior Federal tax liens. (G. C. M. 4715, C. B. VII-2, 94; 
Sherwood v. U. S. , 5 Fed. (2d), 991, T. D. 8706, C. B. IV-1, 84; 
Ormebee v. U. S. , 28 Fed. (2d), 926. ) The foregoing was the status 
of the law with respect to tax liens prior to the enactment of Public, 
Xo. 862. 

The first paragraph of Public, No. 862, reads as follows: 
Be it enacted, by the Senate and IIoase of Representatives of the United States 

of America in Congress assembled; That, upon the conditions herein prescribed 
for the protection of the United States, the consent of the United States be, and 
it is hereby given, to be named a party in any suit which is now pending or 
which may hereafter be brought in any United States district court, including 
those for the districts of Alaska, Hawaii, and Porto Rico, and the Supreme 
Court of the District of Columbia, and in any State court having jurisdiction 
of the subject matter, for the foreclosure of a mortgage or other lien upon real 
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estate. for the purpose of securing an adjudication touching any mortgage or 
other lien the I. nited States may have or claim on the premises involved. 

Section 2 of the Act deals with process and section 8 with removal 
of cases from State to Federal courts. Section 4 of the Act reads as 
follows: 

SEc. 4. Except as herein otherwise provided, a judicial sale made in pur- 
suance of a judgment in such a suit shall have the same eifect respecting the 
discharge of the property from liens and encumbrances held by the United 
States as may be provided with respect to such matters by the law of the 
State, Territory, or District in which the land is situated, provided that a 
sale to satisfy a lien inferior to one of the United States shall be made sub- 
ject to and without disturbing the lien of the United States, unless the United 
States, by its attorneys, consents that the property may be sold free of its 
mortgage or lien and the proceeds divided as the parties may be entitled: 
And prorided further, That where a sale is made to satisfy a lien prior to that 
of the United States, the United States shall hare one vear from the date of 
sale within which to redeem. In any case where the debt owing the United 
States is due, the I, nited States may ask, by way of aifirmative relief, for 
the foreclosure of its own lien or mortgage and in any case where property is 
sold to satisfy a first mortgage or first lien held by the United States, the 
United States may bid at the sale such sum not exceeding the amount of 'ts 
claim with expenses of sale, as may be directed by the chief of the department, 
bureau or other agency of the Government which has charge of the adminis- 
tration of the laws in respect of which the claim of the United States arises. 

From the foregoing, it appears that awhile the two statutes may 
overlap with respect to a certain type of case, they also cover difer- 
ent types of cases. Subdivision (a) of section M07 of the Revised 
Statutes clearly deals with a situation not intended to be covered 
by Public, No. 862. Subdivision (b) of section 3207 of the Revised 
Statutes deals only with removal of junior Fecleral tax liens, and in 
this respect is much more limited in its operation than Public, Xo. 
862, which deals with all types of Federal liens, regardless of whether 
said Federal liens are senior or junior liens. On the other hand, the 
operation of Public, No. 862, is limited to cases brought for the 
foreclosure of a mortgage or other lien upon real esta~te, whereas 
under section M07(b) any person having a lien or any interest in the 
real estate, notice of which was duly filed of record prior to the 
filing of the lien of the United States, as provided by section 3186 of 
the Revised Statutes, as amended, is, upon fulfillment of the pre- 
scribed conditions, entitled to have the title to the real estate 
involved cleared of the Federal tax lien. 

Another notable di8erence between the two statutes is that in 
Public, No. 862, it is provided that where a sale is made to satisfy 
a lien prior to that of the United States, the United States has one 
year from the date of the sale in which to redeem. Under Public, 
No. 862, the proceeding may be originally begun in a State court, 
subject, however. to the right of removal to a Federal court as pro- 
vided in section 3 of said Act. There may be other differences, but 
the foregoing is suaicient to show that Congress, in enacting~ the 
two statutes, was not dealing with identical situations. No~here 
in Public, No. 862, was any mention made of section M07 of the 
Revised Statutes. Public, No. 862, contained. no repealing clause. 
Both statutes are remedial or procedural in nature. The overlapping 
features of the two statutes relate to the removal fronl real estate 
of junior taz liens held by the United States. One statute pre- 
scribes one set of conditions under which the United States gives 



its consent to be sued with respect to its junior tax liens, whereas 
the other statute prescribes a difFerent set nf conditions. Di8erent 
consequences may flow from the selection of the particular statute 
under which such lien is sought to be removed. The statutes do not, 
however, appear to be inconsistent. In Lewis' Sutherland Statu- 
tory Construction, Volume I, second edition, section 267, the fol- 
lowing appears: 

Sso. 267. Repea7s by implication avoided if possi'&le. — If two statutes can 
be read together without contradiction, or repugnancy, or absurdity, or un- 
reasonableness, they should be read together, and both will have eifect. It 
is not enough to justify the inference of repeal that the later law is different; 
it must be contrary to the prior law. It is not suilicient that the subsequent 
statute covers some or even all the eases provided for by the former, for it 
may be merely affirmative, accumulative or auxiliary; there must be positive 
repugnancy; and even then the old law is repealed by implication only to 
the extent of the repugnancy. If, by fair and reasonable interpretation, acts 
which are seemingly incompatible or contradictory may be enforced and 
made to operate in harmony and without absurdity, both will be upheld, 
and the later one will not be regarded as repealing the others by construction 
or intendment. As laws are presumed to be passed with deliberation and 
with a full knowledge of all existing ones on the same subject, it is but 
reasonable to conclude that the legislature, in passing a statute, did not intend 
to interfere with or abrogate any former law relating to the same matter, 
unless the repugnancy between the two is irreconcilable, 

The same author in section 260 of the same volume states that 
a subsequent statute which institutes new methods of proceeding 
does not, without negative words, repeal a former statute relative 
to procedure. (See also 25 R. C. L. , "Statutes, " sections 167 to 
172, and cases there cited, for a general discussion of the rules of 
statutory construction. ) 

Applying the foregoing rules of statutory construction, this OSce 
is of the opinion that Public, No. 862, did not repeal section 3207 
of the Revised Statutes, as amended, and that, in so far as said 
statutes overlap, Public, No. 862, creates an additional remedy to 
that provided in section 8207 of the Revised Statutes, as amended. 

C. M. CHAREsT, 
General Counsel, Bureau of Internal Re~ enue. 

X-21-5077 
Mim. 8878 

Special Advisory Committee. 
Com. Mimeograph 8558 [C. B. VI — 2, 408] amended. 

TREASON DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

Washington, D. C. , 3/ay 1$, 1M1. 
Collectors of Internal Revenue, Internal Revenue Agents in Charge, 

Offtcials and Iirnployees of the Bureau of Internal Revenue, and 
Others Concerned: 
K8ective as of April 1, 1931, Commissioner's Mimeograph 3558, 

published in Cumulative Bulletin VI — 2, page 403, as amended by 
Commissioner's Mimeograph 3814, published in Cumulative Bulle- 
t, in IX — 2, 459, and relating to the organization of the Special 
Advisory Committee, is further amended as follows: 
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Subdivision (b) of the third paragraph is amended to read: 
(b) Cases arising out of the mailing of deficiency notices as prescribed by 

the various Revenue Acts, except (1) eases involving the question of the 
application of section 104 of the Revenue Act of 1928 and section 220 of prior 
Revenue Acts, which shall be considered and acted upon by the interpretative 
division of the office of the General Counsel of the Bureau of Internal Revenue, 
subject to the approval of the Commissioner, and (2) cases involving the 
imposition of the 50 per centum ad valorem penalty for filing a false or 
fraudulent return. 

The last paragraph is amended to read: 
Complete records shall be maintained by the committee of its action on cases, 

and by the General Counsel of his action on cases falling within the exception 
contained in (b) (1) above. The committee shall not reconsider any case on 
which the review division of the General Counsel's olfice has taken action prior 
to July 1, 1980, in the absence of newly discovered evidence, or recent court or 
Board decisions in which the Bureau has acquiesced, or changes in the law and 
regulations. 

DAvm BintNET, Commissioner. 

X-95-5115 
G. C. M. 9508 

The phrase "any period" in section 24(e), Trading with the 
Enemy Act, as amended, contemplates the particular period within 
any taxable year (not the taxable year as a unit) during which 
the property is in custody. The period during which the taxpayer 
retained the custody of its property and carried on its business 
under licenses is not within the purview of section 24(e), Trading 
with the Enemy Act, as amended. 

The opinion of this ofBce is requested on two questions: 
(1) Whether the phrase "any period" in section 24(e), Trading 
with the Enemy Act, as amended, contemplates a taxable year or a 
period less than a taxable year; and (2) Whether the supervision 
exercised by the Alien Property Custodian, or other o(Iicials of the 
United States, under delegated authority from the President, pursu- 
ant to the proclamations of the President dated April 6, 1917, and. 
July 18, 1917, and section 4, Trading with the Enemy Act, was 
within the contemplation of section 24(e), Trading with the Enemy 
Act, as amended. 

The taxpayer, the M Company, a German corporation, established 
a branch o(Hce in the United States prior to 191'7 for the transaction 
of its business; after the declaration of war a special license to 
continue business was granted to the taxpayer, pursuant to the above- 
named proclamations of the President; upon the enactment of the 
Trading with the Enemy Act a revocable license, pursuant to that 
Act was granted to the taxpayer in November, 1917, and continued 
in )orce until November 18, 1918, on which date it was canceled; 
and on November 18, 1918, the assets of the taxpayer were seized by 
the Alien Property Custodian, pursuant to the Trading with the 
Enemy Act. 

The first issue relates to the meaning of "any period" in section 
24(e), Trading with the Enemy Act, as amended, which provides: 

In case of any internal-revenue tax imposed in respect of property conveyed, 
transferred, assigned, delivered, or paid to the Alien Property Custodian, or 
seized by him, and imposed in respect of any period (in the taxable year 1917 
or any succeeding taxable year) during which such property was held by him 
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or by the Treasurer of the United States, no interest or civil penalty shali be 
assessed upon, collected from, or paid by or on behalf of, the taxpayer; nor 
shall any interest be credited or paid to the taxpayer in respect of any credit 
or refund allowed or made in respect of such tax. 

The normal meaning of "any" is "'one indifFerently out of. a 
number, " and of "period, " "a portion of time as limited and deter- 
mined by some recurring phenomenon * * *; a division of time, 
as a series of years, months, or days, in which something is com- 
pleted. * * * " The determinant of the portion of time contem- 
plated by the statute in the phrase "any period" was not left in 
doubt, but was expressly specified in the clause "during which such 
property was held by him or by the Treasurer of the United States. " 
There is nothing on the face of the statute which even suggests that 
the period contemplated is anything other than the actual period of 
time commencing with the seizure of the property and ending with 
its return to its owner, and the parenthetical clause "(in the taxable 
year 1917 or any succeeding taxable year)" immediately following 
"any period. " must be read. "any period in the taxable year 1917 
or any succeeding taxable year, " unless the language of the statute 
is ungrammatical or unless words are to be stricken therefrom as 
unintended. To read the statute as if it read "any period, i. e. , the 
taxable year 1917 or any succeeding taxable year, " violates the 
established usages of speech, and, while it is true that the income 
tax (only one of the taxes to which the statute applies) is imposed 
for the taxable year upon net income of that pear, the statute does 
not speak of the tax "imposed for any year, ' but of the tax "im- 
posed in respect of any period. " The indefinite "in respect of" 
is the appropriate phrase to indicate the existence of some relation- 
ship, but the phrase does not connote the precision of relationship 
which the word "for" does. The use in the same sentence of both 
"any period" and "any taxable year" indicates a deliberate choice 
of words, which requires that their meanings be respected. 

It is said that the underlying reason for the statute is that the 
taxpayer, an alien enemy beyond the seas, whose property has been 
seized was not in a position timely to return and pay the tax for 
the taxable year in which his property has been seized and for 
that reason is not required to pay interest on a deficiency. But 
for the taxable year in which the taxpayer's property was returned 
to him there was no such disability, and it is clear that, at least in 
respect of a portion of that year, the statute contemplates the collec- 
tion of no interest on the deficiency and no interest on the refund, 
and, as has been indicated, the scope of the statute is suSciently 
indicated by its language. 

The conclusion is that section 94 (e) contemplates by " any period " 
not taxable years as units, but the particular period. (within any 
taxable year) during which property is in custody. Of course, even 
for that period the statute applies only to the tax in respect of the 
property in custody. 

The second issue is whether " any period. * * * during which 
property [conveyed, transferred. , assigned, delivered, or paid to the 
Alien Property Custodian, or seized by him] was held by him or by 
the Treasurer of the United States, " includes the licensing period 
under the proclamations of the President and section 4, Trading with 



the Enemy Act. If the words of the statute were to be given their 
most extended possible meaning, it would seem impossible to describe 
anything that occurred under the licenses as the conveyance, transfc . 
assignment, delivery, or payment of property to the Alien Property 
Custodian, or the seizure thereof by him. The scope and purpose 
of the proclamations of the President, and of section 4, Tradi:lg 
with the Enemy Act (licenses), are quite diferent from those of 
sections 6, 7, and 8, Trading with the Enemy Act (seizure, etc. , cf 
property). These difFerences, in the light of the language of. the 
statute, make it clear that the period during which the taxpayer 
retained the custody of its property and carried on its business unflcr 
the licenses is not within the purview of section 24(e), Trading 
with the Enemy Act, as amended. 

C. M. CIIAREST, 
General Cofjatse/, BffreafA of Interna/ Reflentte. 

' X. — 26-5124 

Disbarments ancE sttspenst'orts from practice before Treasury Department of 
atforiteys anrt agertts. z 

DISBAR5IENTS. 

The Secretary of. the Treasury, after due notice and opportunity 
for hearing, has ordered the disbarment from further practice be- 
fore the Treasury Department of the following-named attorneys and 
agents: 

Address. Date of dis- 
barment. Cause. 

Bayer, Louis 

Berger, J. Marjorie 

Brodsky, Hymen M 

Chambers, W. F 

Cooper, hierton H 

Cutler, H. C 

Davidson, John L 

Diaz, Julian 

New York, N. Y 

Hollywood, Calif 

Worcester, Mass 

Norfolk, Nebr 

Formerly Chi- 
cago, nl. , now 
Joplin, Mo. 

Seattle, Wash 

Chicago, IIL 

Tampa, Fla 

Jsn, 2, 1930 

Apr. 8, 1930 

Msy 13, 1930 

hiar. 26, 1930 

Msy 14, 1930 

Apr. 1, 1931 

Jsn. 2, 1930 

Jsn. 14, 1930 

Charged with receiving money from clients to 
pay their Federal income tables; with failing 
to psy such money to tbe collector of internal 
revenue; snd with issuing false and forged 
Federal income tsx reoeipts to such clients. 
Charges found proven. 

Charged with knowingly advising and counsel- 
ing clients to make false Federal income tax 
returns and with knowingly preparing false 
income tax returns for such clients. Charges 
found proven. 

Charged with appropriating funds of his em- 
ployer to his own use. Charges found proven. 

Charged with preparation of false Federal in- 
come tax returns for taxpayers. Charges 
found proven. 

Charged with issuing fraudulent checks snd re- 
ceiving goods, moneys, and hotel acconuno- 
dations on such worthless checks. Charges 
found proven. 

Charged with making false income tax returns 
for s taxpayer. Charges found proven. 

Charged with fraudulently converting funds 
belonging to clients to his own use. Charges 
found proven. 

Charged with having been convicted of the 
crime of forgery. Charges found proven. 

'This rulina (5124) includes also rulings Nos. 4891, 4S99, 4903, 4916, 4924, 4938, 
4942, 4950, 4954, 4971, 4980, 4992, 5003, 5006, 5021, 5032, 5041, 5050, 5060, 5070, 
5079, 5087, 5099, 5108, and 5117. These rulings have been thus consolidated because 
publication of each one separately would be largely duplication. 

-" This Bst includes all attorneys snd agents disbarred from practice during the 12-month 
period July 1, 1930 — June 30, 1931, inclusive, and all suspensions in eaect during the 
6-month period January 1 — June 30, 1981, inclusive. It does uot include those burred 
f~rom practice by reason of disapproval of their application for enrollment. 



Misc. ] 

Name. Address. Date of dis- 
barrnent. Cause. 

Dworak, E. A. Omaha, Nebr 

Leffier, Louis 

Miller, Michael 

Formerly New 
York, N. Y. , 
now Brooklyn, 
N. Y. 

Baltimore, MrL 

Spier, Joseph N Brooklyn, N. Y 

Terry, G. C 

White, Howard E 

Formerly Long 
Beach, Calif. , 
now Los Ange- 
les, Calif. 

New York, N. Y 

Hayden, Edward H Hollywood, Calif 

Apr. 21, 1930 

Apr. 5, 1930 

Jan. 5, 1931 

Oct. 31, 1930 

Jan. 5, 1931 

Jan. 17, 1930 

June 13, 1930 

Charged with preparing a false finsncial state- 
ment for a corporation, which was used to in- 
duce persons to purchase shares of stock in 
such corporation. Charges found proven. 

Charged with knowingly advising and counsel- 
ing clients to make false Federal income tax 
returns and with knowingly preparing false 
income tax returns for such clients. Charges 
found proven. 

Charged with having attempted to extort 
money by threatening to charge a taxpayer 
with making s false si, atement in regard to 
taxes. Charges found proven. 

Charged with embezzlement of fundsofclients. 
Charges found proven. 

Charged with having attempted to oxtort 
money by threatening to charge a taxpayer 
with making a false statement in regard to 
taxes. Charges found proven. 

Charged with preparing false income tax re- 
turns for client with intent to aid such client 
to evade the payment of income taxes. 
Charges found proven. 

Charged with having misappropriated trust 
funds to his own use, and. with having been 
convicted and sentenced to serve s term in 
State prison by State court for such crime. 
Charges found proven. 

DISBARMENT MODIFIED. 

The Acting Secretary of the Treasury has ordered that the order 
of disbarment entered against the following-named person be modi- 
fied as indicated below: 

Name. Address. Remarks. 

Gibson, William Patrick Formerly New York, 
N. Y. , now Plain- 
field, N. J. 

Disbarment ordered Jsn. 12, 1929; disbarment modified 
on June 8, 1931, to suspension from practice for the 
period from Jan. 12, 1929, to June 8, 1931. 

SIJSPEN SIGNS. 

The Secretary of the Treasury, after due notice and opportunity 
for hearing, has ordered the suspension from practice before the 
Treasury Department for the period stated in each case of the 
following-named attorneys and agents: 

Name. Address. Period of 
suspension. Cause. 

Coopersmith, Morris 

Tinkoff, Psysoff 

New York, N. Y . 

Chicago, Ill 

1 year, from 
May 2, 1931. 

1 year, from 
June 4, 1930. 

Charged with testifying falsely in a proceed. 
ing before the Committee on Enrollment 
and Disbarment of the Treasury Depart 
ment. Charges found proven. 

Charged with having filed with the collector 
of internal revenue an altered surety bond, 
and with preparing false Federal income 
tax returns. Charges found proven. 



[Misc. 

Restffnattone from enrollment to practice before the Treasury Department. 

The following-named persons have tendered their resignations 
from enrollment to practfce before the Treasury Department. The 
Secretary of the Treasury has accepted their resignations and ordered 
their names stricken from the roll of attorneys and agents enrolled 
to practice before the Treasury Department. They are therefore no 
longer entitled to practice before the Treasury Department. 

Name. Address, Designation. Date of 
acceptance. 

Chase, C. D 
Hume, Leigh E 

McIntosh, Moore C 

Vsughn, Forrest E 

San Francisco Calif 
Formerly Oakland, Calif. , 

now Modesto, Calif. 
Formerly Washington, 

D. C. , now Phoenix, Ariz. 
Formerly Psrkershurg, W. 

Va. , now Seymour, Ind. 

Agent 
do 

do 

do 

Dec. 30, 1930. 
Do. 

Do. 

Apr. 10, 1931. 
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Un~ted States; Faber, Coe etc Gregg v 
United States; Fawcus Machine Co. v 
United States v. Felt dc Tarrant Mfg. Co 
United States; First ¹tional Bank of Chicago v 
Un~ted States; Friday Ck Co. v 
United States; Gardiner et a/. v 
United States; Hickman v 
United States; Indian Motocycle Co. v 
United States v. Iron Cap Copper Co 
United States; K/ein et al. v 
United States v. Krieger 
United States; Iankenau Co. v 
United States; II. M. O. I umber Co. v 
United States; McCann and Partridge v 
United States; Maas dc Waldstein Co. v 
United States; Magee v 
United States; Mascot Oil Co. v 
United States v. Michel 
United States; Milliken et al. v 
United States v. National Tank P, Export Co 
United States; Oak Worsted Mills v 
United States; Pacific Mutual Life Insurance Co. of California 

v 
United States; Pann v 
United States; Pottstoivn Iron Co, v 
United States; Providence d'c Worcester Railroad Co. v 
United States; Second ¹tional Bank of Saginaw v 
United States; Stange v 
United States v. Sivift dc Co 
United States, ' Taft Woolen Co. v 
United States; Todd v 
United States; Toy et al. v 

5108 
4895 
4905 
4918 
4915 
4975 

~ 4929 
I 5088 

4958 
5025 
4922 
4966 
4958 

5012 
5056 
5002 
4969 
4989 
4961 
4997 
5092 
M64 
4968 
4958 
M88 
5085 
M58 
4958 
4949 
4980 
5066 
5065 
4998 
5089 
4986 
5123 
4968 
5057 
5008 
4988 
5016 
5106 
5122 
4956 
4957 
5008 
5028 
5026 
4958 

4896 
5010 
4967 
4947 
4958 
4922 
4966 
4958 
5002 
4969 

180 
221 
852 
186 
283 
228 
863 
230 
191 
880 
414 
288 
191 

457 
390 
458 
454 
421 
820 
286 
285 
828 
885 
191 
446 
418 
464 
191 
489 
424 
481 
406 
295 
488 
332 
489 
885 
462 
297 
878 
840 

438 
189 
190 
297 
472 
420 
196 

298 
411 
155 
898 
191 
414 
288 
191 
458 
454 



Court decisions — Continued. 
United States v. United States Trust Co. of Nero York 
United States v. Wells et al 
United States v. Wyman, Partridge ck Co 
United States Trust Co. of New York; United States v 
Wells et al. ; United States v 
White; Little v 
White; Third National Bank dc Trust Co. of Springfield et al. 
Whitehouse; Burnet v 
Wilbur Suchard Chocolate Co; Lederer v 
Wilbur Suchard Chocolate Co. ; McCaughn v 
Willcuts; Bowe-Burke Mining Co. et al. v 
Willcuts v, Buna 
Willingham Loan cfc Trust Co. ; Burnet v 
Woolford Realty Co. , Inc. , v. Rose 
Wright dc Taylor, Inc. , v. Lucas 
Wyman, Partridge dc Co. ; United States v 
York Chocolate Co. ; Davis v 
York Chocolate Co. ; Lederer v 
York Chocolate Co„' McCaughn v 

Courts, , jurisdiction of. (See Jurisdiction. ) 
Credit or refund: 

Claims— 
Adequacy 

Basis of suit, prerequisite 

Effect on previous closing agreement offer 
Informal, waiver invited by Commissioner 
Special assessment request as basis, interest 
States, tax on income from bridges acquired by 

Collection stayed by abatement claim. (See Claims: 
Abatement. ) 

Commissioner's authority, additional tax due but barred. 
from assessment 

Date of allowance, limitation 

Indians, extension of time for filing claims 
Interest. (See Interest. ) 
Receiver's payment under court order 
Suits. (See Suits: Recovery of tax. ) 

Credits: 
Earned income— 

Insurance agent's commissions 

Separate returns on community property basis 
Trusts 

Personal exemption, husband and wife& separation 
Taxes, foreign, year in which credit taken, accrual basis 

option 
('uba, cigar importer, suit, tax refund, court's jurisdiction 

5058 
5078 
49o7- 
5058 
5078 
5046 
5012 
5048 
5096 
5096 
5027 
4939 
4965 
4895 
4958 
4957 
5096 
5096 
5096 

4989 

5119 
5064 
5122 
4900 

5103 

5067 

4985 

5035 
5100 

5034 
5044 

5082 
4949 

464 
475 
190 
464 
475 
317 
457 
366 
444 
444 
428 
309 
258 
221 
191 
190 
444 
444 
444 

421 
293 
295 
431 
183 
328 
433 
181 

180 
283 
301 
335 
523 

279 

230 
141 
307 
125 
123 

169 
489 

Deficiencie, taxes. (See Taxes. ) 
Dopletion, leases, oil and gas, acquired prior to March 1, 1913, 

lessee's allowance 
Del&reciation: 

Construction expenditures 
Furniture and fixtures, insurance companies 
Street improvement, special assessments 

Disbarmcnts. (See Atto~rneys and agents. ) 

5050 

5036 
5014 
5072 

390 

385 
253 
120 
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Distraint: 
Bank deposits— 

Priority over depositary's judgment 
~ Suit to collect, penalties 

Dividends: 
Excessive salary, burden of proof 
Stocks sold between dividend dates, vendee's income 

Dues and initiation fees: 
Clubs, life membership, excise tax, constitutionality 
Payment to retiring member for stock 

4999 
5094 

5092 
5052 

5011 
4948 

299 
300 

235 
101 

487 
436 

Earned income credits. (See Credits. ) 
Estate tax: 

Assessment, suit for collection, limitation 
Credits— 

Article 9, Regulations 68 (1924), amended 
Article 9, Regulations 70 (1929), amended 

Deduction for income tax. (See Taxes: Estate and inherit- 
ance. ) 

Executor, personal liability 
Gross estate, estate by the entirety, transfer prior to passage 

of any Act 
Nonresident alien decedent, domestic check transfer, loan 

differentiated 
Property previously taxed, articles 41 and 53, Regulations 70 

(1929 edition), amended 
Real estate interest included in gross estate, Missouri 
Suit for enforcement of tax lien 
Transf ers— 

In contemplation of death 

Previously taxed, deduction 

To take elf ect at death 

Estates and trusts: 
Decedent's estate during administration— 

Curtesy distributions, taxability 
Income taxable to beneficiaries 
Notes, installment obligations 
Widow's allowance deduction 

Exchange rates, foreign. (Aee Foreign. ) 
Exchanges of property: 

Automobiles traded in on new purchases, gain or loss 
Reorganization, gain or loss 

Transfer to corporation controlled by transfer or, gain or loss 
basis 

Exempt corporations: 
Cooperative associations 
Mutual fire insurance company, capital stock tax 
Social clubs 

Exempt income. (See Exemption: Income. ) 
Exemption: 

Corporations. (See Exempt corporations. ) 
Income— 

Gain from sale of State obligations 
Gifts and bequests 
India, ns, Osage, oil and gas leases 
States; State employees. (See State. ) 

Sales tax, State agency 

4969 

4952 
4951 

5058 

5012 

4908 
4906 
5058 

/5028 
(5078 
4941 

5007 
5046 
4995 
4974 

5063 

4926 

4984 

4985 
4897 
4911 

4939 
5048 
5114 

5123 

454 

456 
450 

464 

457 

458 
449 
449 
469 
464 

472 
475 
451 
462 
450 
460 

248 
317 
137 
175 

215 
215 
219 

151 

150 
487 
149 

809 
866 
855 

489 



543 
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i Ruling 

No. 

Fees: 
Attorneys', business expense 
Charter amendment, Ohio, deduction 

Fines, business expense deduction 
Foreign: 

Exchange, rates prevailing December 31, 1930 
Taxes. (See Taxes. ) 

Forgiveness of indebtedness, income 
Furniture and fixtures, depreciation. (See Depreciation. ) 

~ 4979 
5053 
4979 

4910 

5107 

397 
115 
397 

128 

361 

Gain or loss: 
Exchange of property. (See Exchanges. ) 
Notes transferred to decedent's estate 
Reorganization. (See Reorganization. ) 
Sales. (See Sales. ) 

Gasoline taxes. (See Taxes: lictor vehicle fuel. ) 
Germany: 

Kommanditgesellschaft auf aktien, classification 
Taxes, aufbringung der industriebelastung (Dawesabgabe) 

and kirchensteuer, deduction 
Gifts, assignment of future income, validity 

H 
Husband and wife: 

Interest on contracts between 
Personal exemption 
Tenants by entirety. (See Tenants by entirety. ) 

4995 

4946 

4902 
4913 

4944 
5044 

137 

112 
186 

107 
123 

Income from sources within United States: 
Interest on bank deposits 
Patent rights, United States, sale 
Royalties, contract made in United States 

Indians: 
Osage, income from oil and gas leases, taxability 
Refund of taxes, extension of time for filing claims 

Information returns. (See Returns. ) 
Inspection of returns. (See Returns. ) 
Installment: 

Obligations, gain or loss, upon disposition 
Sales. (See Sales. ) 

Insurance: 
Commissions, general agent's, earned income 
Premiums, renewal commissions, information returns 

Insurance companies: 
Dividends to policyholders, computation of tax 
Furniture and fixtures, depreciation' 
Mutual fire, capital stock tax, exemption 
Net losses 

Interest: 
Bank deposits, nonresident alien beneficiary 
Bonds, joint stock land banl-s, deduction 
Credit of overpayme~t- 

Dates of allowance 

Onset of interest due from taxpayer 
Husband and wife loans, deduction 

4996 
4921 
5001 

5114 
5067 

4995 

5035 
4945 

5068 
5014 
4897 

4982 

4996 
5065 

4967 
4968 

4968 
4944 

166 
359 
372 

355 
523 

137 

230 
173 

484 
253 
487 
222 
177 

166 
406 

301 
335 
301 
335 
107 
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Interest — Continued. 
Money borrowed to purchase tax-exempt seclfrities, deduc- 

tion 
Refunds, specific protest, request for special assessment 
Taxes, deficiencies, accrual 

Inventories: 
Banks 
Goods purchased, goods produced from own property 

Invested capital, reduction, taxes for preceding year 

5025 
5122 
5121 

5005 
5043 
4930 

380 
483 
381 

106 
102 
424 

Jewelry, lease of, basis of tax 
Joint adventure, definition 
Joint stock land banks, bond interest, deduction 
Judgments, compensation'for services, when deductible 
Jurisdiction, courts'. 

Appeal taken to Board 
Court of Claims, tobacco tax refund based on treaty 

Cuba 
Refund claim not filed 
Review of- 

Board's decision, venue 
Commissioner's special assessment determination 

with 

4940 
5027 
5065 
4988 

4997 

4949 
4896 

5093 
5037 

442 
428 
406 
378 

286 

489 
293 

292 
426 

Leases: 
Cancellation, lessee's deposit forfeiture, lessor's income 
Depletion. (See Depletion. ) 
Oil and gas, State university, income, exemption 
Jewelry, basis of tax 

Liens: 
Federal taxes— 

Public, No. 862, efiect on section 3207, Revised Statutes 
State legislation impairment 
Suits, United States party defendant 

I. imitation period: 
Assessment of taxes— 

Appeal to Board, extension 
Commencement date, consolidated return, separate re- 

turns 
Computation of period 
Deficiency, no appeal, second notice covering additional 

deficiency 
Collection of taxes- 

Kstate tax assessment 
Waivers. (See Limitation period: Waivers. ) 

Credit or refund, collection stayed by abatement claim 

Suits, recovery of tax- 
Account stated in certificate of overassessment 
Agreements to suspend running of statute 
Commencement of 2-year period 
Informal refund claim, effect 
Refund claim rejected, notice requirements 

Waivers— 

Assessment purposes only, collection 

Collection of tax, effect of bond 

5107 

5055 
4940 

5095 
4961 
4990 

4976 

5026 
4965 

5105 

4969 

4913 
4956 
4957 
4958 

5064 
4912 
5008 
5064 
4986 

5049 

153 
442 

526 
320 
524 

420 
258 

259 

454 

186 
189 
190 
191 

328 
186 
297 
328 
332 

414 
417 
274 
430 
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Limitation period — Continued. 
Waivers — Continued. 

D Uress 
Executed— 

After statutory period and appeal to Board 
Prior to 1921 Act 

Extension, appeal to Board 
Instructions governing execution 
War profits tax 

Losses: 
Assessment on national bank stock 
Automobiles traded in on new purchases 
Residential property sale 
Stock, "wash sales" 

Louisiana gasoline tax, deduction 

4928 
4923 

4936 
4923 

4978 
5063 
4937 
5090 
4893 

323 
417 
274 
323 
327 
179 
417 

384 
215 
238 
164 
110 

4928 323 

Maine, gasoline tax, deduction 
lvlanufacturer's excise: 

Candy, classification 
Taxes erroneously refunded, suit, recovery 

Married women, naturalization and citizenship 
Masonic lodges, charitable bequests, estate tax deduction 
Massachusetts, husband and wife contracts 
Michigan, estate during administration, widow's allowance, 

deduction 
Missouri, real estate interest included in gross estate 
Motor vehicle fuel. (See Taxes. ) 
Munitions manufacturers' tax, accrual basis, when deductible 
Mutual fire insurance company, exemption, capital stock tax. 

(See Exempt corporations. ) 

N 

5054 116 

5096 
5038 
5089 
5097 
4944 

444 
446 
99 

460 
107 

4974 
4906 

175 
469 

4905 352 

Naturalization laws: 
American-born women marrying aliens 
Posting notices of petition for citizenship 

Net losses: 
Affiliated corporations 
Insurance companies 
Predecessor's existence continued, successor's deduction 

New Mexico gasoline tax, deduction 
Nonresident aliens: 

Definition 
Income from United States sources 
Interest on bank deposits 
United States citizenship lost, taxable status 

Notes: 
Bad debt deduction 
Transfer to decedent's estate, gain or loss 

O. 

5089 
5089 

4895 

4982 
4890 
4889 

5001 
5001 
4996 
4960 

5045 
4995 

221 
222 
177 
162 
108 

372 
372 
166 
314 

241 
137 

Eiscal year ended in 1918 
Ohio, fees, charter amendment, deduction 

4977 
5053 

Obsolescence 

5017 Due to prohibition legislation, deduction 5018 
5019 

400 
403 
405 
350 
115 
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Oil and gas: 
Leases. (See Leases. ) 
Royalties. (See Royalties. ) 

Oleomargarine: 
Amendment to Act approved August 2, 1886, as amended 
Defined, Regulations 9 amended 
Statistics of production and materials used— 

November, 1930 and 1929 
December, 1930 and 1929 
January, 1931 and 1930 
February, 1931 and 1930 
March, 1981 and 1930 
April, 1931 and 1930 

Oregon: 
Real estate taxes, deduction by tenants by entirety 
Tax on income from intangibles 

P. 
Partnerships: 

Associations distinguished 
Banks, bankrupt, tax liability and returns 
Husband and wife, community income, California 
Income of member as State receiver 

Patents, sale of United States rights by foreign corporation 
Penalties. (See Taxes: Penalties. ) 
Pennsylvania, estates, curtesy distributions, taxability 
Pension trusts. (See Trusts. ) 
Personal exemption. (See Credits. ) 
Protest, request for special assessment as 

4991 
5069 

4898 
4932 
4970 
5020 
5009 
5098 

5102 
5111 

4946 
4927 
5084 
5009 
4921 

5007 

5122 

501 
496 

502 
503 
504 
505 
506 
507 

117 
119 

337 
270 
245 
303 
359 

243 

Railroads, leases, Government's operating agreement with lessee, 
lessor's tax rate 

Real estate: 
Dealers' sale, capital gain or loss 
Installment sales. (See Sales. ) 

Refunds. (See Credit or refund. ) 
Regulations: 

Amendment. (See Amendments: Regulations. ) 
Inspection of returns 

Reorganization, exchanges of stock. (See Exchanges. ) 
Residential property, sale of, loss deduction 
Resignations from enrollment. (See Attorneys and agents. ) 
Returns: 

Bankruptcy and receiverships, partnership bank 
Community income. (See Community property and in- 

come. ) 
Consolidated, affiliation determined. (See Corporations: 

Affiliation. ) 
Corporations— 

Place for filing 
Reorganization, prior operations, separate returns 

Inf ormation- 
Dividend payments 
Renewal commissions on insurance premiums, pay- 

ment to deceased agent's estate 
Inspection of, regulations governing 

Royalties: 
Nonresident alien, income from United States sources 
Oil lease, sale of, capital gain 

4947 

4904 

5109 

4937 

4927 

4963 
5023 

4917 

4945 
5109 

5001 
4975 

306 

146 

270 

145 
142 

174 

178 
146 

872 
223 
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Salaries. (See Compensation. ) 
Sales: 

Future payments under contract part consideration, gain 
or loss 

Gain or loss— 
Property acquired before March 1, 1918 
Property acquired by gift, devise, etc 
Unproductive timberlands, carrying charges 

Installment, real property, mortgage assumed by purchaser, 
"initial payment" 

State agency, sales tax exemption 
Stock— 

Reorganization exchanges. (See Exchanges. ) "Wash sales, " loss deduction 
Social clubs, exemption 
Special Advisory Committee 
Special assessment: 

Commissioner's discretionary power, courts' jurischction 
Request for, specific protest, refund interest 

Stamps, internal revenue, redemption and sale 
State: 

Income, oil and gas leases, Texas university, exemption 
Inspection of Federal tax returns 
Legislation, impairment to Federal tax lien 
Obligations, gain from sale, exemption 
Officers and employees— 

Attorneys for court receivers 
Director of county agricultural extension work 
Independent contractor, income 
Lawyer employed by bridge district 
Manager and controller of municipal harbordepartment 
University students' association employees 

Refund claims, tax on income from bridges acquired by 
Sales tax exemption 
Taxes— 

Income from intangibles, Oregon 
Real estate, deduction by tenants by entirety, Oregon 

Stock: 
Exchange of. (See Exchanges. ) 
Sales. (See Sales. ) 

Suits: 
Collection of taxes— 

Bond, extension of time tax payment, no loss or damage 
shown 

Estate tax assessment, limitation 
Transf cree 

Court's jurisdiction. . (See Jurisdiction. ) 
Limitation period. (See Limitation. periocL) 
Recovery of taxes— 

Appeal taken to Board 

Claim for refund, prerequisite 

Commencement of 2-year period 
Defense, bond 
Erroneous refund repaid to Government 
Judgment barring subsequent suit on different grounds 
Limitation period. (See Limitation period. ) 

United States as party defendant 
Suspensions. (See Attorneys and agents. ) 

5118 845 

5047 
5106 
5016 

843 
848 
340 

5083 
5128 

230 
489 

I 5090 
4911 
5077 

164 
149 
528 

5037 
5122 
4993 

426 
483 
525 

5055 
5109 
4961 
4939 

158 
146 
320 
309 

5009 
4964 
4915 
5975 
4973 
5081 
4900 
5123 

308 
155 
288 
228 
157 
161 
181 
489 

5111 
5102 

119 
117 

5085 
4969 
5010, 

413 
454 
411 

4997 

5008 
5049 
5038 
5027 

286 
293 
295 
481 

97 
480 
446 
428 

4990 524 



T 
Taxes: 

Assessment— 
Limitation period. (See Limitation period. ) 
Waivers. (See Limitation period: Waivers. ) 

Capital stock. (See Capital stock tax. ) 
Collection- 

Limitatfon period. (See Limitation period. ) 
Suits. (See Suits. ) 

Compromise, eifect of transferor's liability 
Credits f or. (See Credits: Taxes. ) 
Deficiencies— 

Assessment limitation. (See Limitation period. ) 
Collection, bond release 
Interest, accrual 

Estate and inheritance, deduction, income tax computation 
Estate. (See Estate tax. ) 
Fees, State charter amendment, deduction 
Final determination and assessment, closing agreements, re- 

fund claim filed subsequently, withdrawal effect 
Foreign, Germany, aufbringung der industriebelastung 

(Dawesabgabe) and kirchensteuer 
Gasoline. (See Taxes: Motor vehicle fuel. ) 
Liens. (See Liens. ) 
Motor vehicle fuel— 

Louisiana 
Maine 
New Mexico 

Penalties— 
Bank account distraint, suit to collect 
Failure to file returns, transferee's liability 

State. (See State. ) 
Suits. (See Suits. ) 
Waiver of statute of limitations. (See Limitation period: 

Waivers. ) 
Tenants by entirety, Oregon, real estate tax, deduction 
Texas, university's oil leases, income, exemption 
Timberland, carrying charges, effect on gain or loss sales basis 
Tobacco, classes of manufacture defined, Regulations 8, amended 
Trading with the Enemy Act, "any period, " section 24(e), inter- 

pretation 

Transferred assets, claims against 

Trusts: 
Associations distinguished 

Earned income credit 
Investment, taxable status 
Pension, article 271, Regulations 74, amended 

5015 

4959 
5121 
5104 

5053 

5119 

4902 

4893 
5054 
4889 

5094 
5024 

5102 
5055 
5016 
5031 

5115 
5010 
5015 
5024 
5112 

5039 

5034 
5062 
5029 

261 

256 
381 
208 

115 

183 

112 

110 
116 
108 

300 
263 

117 
153 
340 
495 

529 
411 
261 
263 
264 

483 
200 
125 
200 
123 

United States Board of Tax Appeals: 
Decisions of- 

List of acquiescences and nonacquiescences 
Review, choice of venue, restriction 

5118 
5098 

1 — 97 
292 



United States Board of Tax Appeals — Continued. 
Rules of practice— 

Revised to February 1, 1931 
Rule 5 amended 
Rule 14 suspended 

United States, party defendant 

4931 
5116 
5040 
4990 

508 
522 
521 
524 

Venue, review of Board's decisions 5093 292 

Waivers. (See Limitation period: Waivers. ) 
War claims, awards under Settlement of War Claims Act (5074 

129 
133 
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